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COURT  RULES 


SUPREME  COURT  OF  APPEALS  OF  WEST  VIRGINIA 


In  Effect  January  31,  1920 


PRELIMINABX. 

Bills  or  Ezobftions. 

1.  Office  and  Contents,  It  is  the  office  of 
a  bill  of  exceptions  to  point  out  errors  com- 
mitted by  the  court  during  the  progress  of 
the  trial.  The  bill  or  bills  should  contain 
only  a  concise  statement  of  the  facts  neces- 
sary to  present  the  points  intended  to  be 
relied  on  as  grounds  of  error,  or  only  so  much 
of  the  evidence  as  may  appear  necessary  to 
present  fairly  the  rulings  of  the  court  to 
which  exceptions  are  taken.  No  bill  of  excep- 
tions should  contain  matter  irrelevant  or  un- 
necessary to  the  presentation  of  the  question 
intended  to  be  raised. 

2.  Points  Must  he  Clearly  Stated.  It  is 
the  duty  of  the  exceptor  to  see  that  the 
points  and  objections  on  which  he  relies  are 
correctly  and  clearly  stated,  so  as  to  show 
plainly  that  an  erroneous  ruling  was  made 
to  his  prejudice,  and  he  should  not  leave  that 
fact  to  appear  merely  by  inference  or  conjec- 
ture. 

3.  Rulings  on  Evidence  or  Instruction.  An 
exception  to  the  admission  or  rejection  of 
evidence  or  to  the  granting  or  refusal  of  in- 
structions to  the  Jury,  should  state  only  so 
much  of  the  evidence  or  facts  proven  as  may 
be  necessary  to  show  the  relevancy  or  irrel- 
evancy of  such  evidence  or  the  pertinency  or 
impertinency  of  such  instruction.  The  Judge 
of  the  trial  court  should  require  all  unnec- 
essary matter  to  be  stricken  out  before  sign- 
ing a  bill  of  exceptions. 

RULE  L 

Petitions, 
1.  Must  Assign  Errors — Ifot  Argue  the 
Case.  A  petition  for  an  appeal  or  writ  of  er- 
ror may  briefly  state  the  case  and  must  as- 
sign errors,  naming  the  particular  decrees  or 
Judgments  complained  of  and  the  date  of 
their  rendition,  and  in  the  prayer  of  the  pe- 
tition it  should  be  stated  whether  or  not  a 
supersedeas  is  desired;  but  the  case  is  not 
to  be  argued  in  the  petition.  A  separate  note 
of  argument,  setting  forth  the  points  and  au- 
thorities relied  on,  shall  be  submitted  with 
the  petition,  and  will  be  considered  by  the 
court,  but  such  note  is  not  to  be  considered 
as  a  part  of  the  petition  or  to  be  printed  with 
it  A  note  of  argument  may  be  filed  in  op- 
position to  such  petition* 


2.  Certificate  of  Counsel.  The  petition 
must  be  accompanied  by  the  certificate  of 
some  attorney  duly  qualified  to  practice  in 
this  court  that  in  his  opinion  the  decree  or 
Judgment  complained  of  ought  to  be  reviewed. 

3.  Names  of  Parties  to  be  Summoned.  It 
is  also  recommended  to  counsel  presenting  pe- 
titions, that  they  furnish  to  the  clerk  a  mem- 
orandum of  the  names  of  parties  to  be  sum- 
moned to  answer  the  appeal  or  writ  of  error. 

4.  Status  of  Question  or  Questions  Certi- 
fled.  No  question  or  questions  shall  be  certi- 
fied under  the  provisions  of  section  one  of 
chapter  one  hundred  and  thirty-five  of  the 
Code,  as  amended  by  chapter  sixty-nine  of 
the  Acts  of  the  Legislature  of  1915,  until  aft- 
er decision  thereof  by  the  trial  court,  and 
such  decision  shall  be  certified  with  the  ques- 
tion or  questions. 

5.  Form  of  Certificate  for  Cases  Certified. 
The  certificate  of  all  questions  arising  upon 
the  sufficiency  of  summons,  or  return  of  serv- 
ice, or  as  to  the  sufficiency  of  a  pleading,  cer- 
tified pursuant  to  section  one  of  chapter  one 
hundred  and  thirty-five  of  the  Code,  as 
amended  by  chapter  sixty-nine  of  the  Acts 
of  the  Legislature  of  193L5,  shall  be  in  form 
or  efl^ect  following: 


In  the  Circuit  Court  of 


County.    A.  B. 


V.  C.  D.    In  Assumpsit  (Debt,  etc.,  or  In 
Equity,  as  the  case  may  be). 

To   the   Supreme  Court  of  Appeals  of  West 
Virginia: 

The  circuit  court  of  said  county,  of  its  own 
motion  (or  on  the  joint  application  of  the  par- 
ties to  said  suit,  as  the  fact  may  be),  hereby 
certifies  to  the  said  Supreme  Coart  of  Appeals, 
that  on  the  summons  (return  thereon,  or  on  the 
declaration,  plea,  bill,  answer,  or  other  plead- 
ing, as  the  case  may  be)  of  the  plaintiff 

(or  the  defendant .  as  the  case  may  be), 

the  following  points  of  law  or  fact  have  be^ 
made:  (Here  set  forth  by  number  the  several 
grounds  of  any  motion  to  quash,  correct,  amend, 
strike  out,  exclude,  or  grounds  of  demurrer, 
etc.,  that  may  have  been  interposed  to  sudi 
summons,  return  or  pleading.) 

A  certified  copy  of  said  summons  (return,  or 
pleadings,  as  tiie  case  may  be,  or  so  mudi 
thereof  as  may  be  necessary  to  present  the  point 
made  against  it),  and  of  the  aflidavits,  docu- 
ments, etc..  filed  in  support  thereof  (if  any), 
on  which  the  judgment  of  your  honors  is  desir- 
ed, together  with  a  copy  ot  the  court's  decision 
upon  such  question  or  questions,  is  (or  are)  here- 
with presented. 

Given  under  my  hand  this  — —  day  of , 

19-^ 


Judge  of  the  Circuit  Court. 
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DOCKSTIN'l   AND    PROCESS. 


COURT  RULES  vii 

(101  S.E.) 

ment  appealed  from  and  sew  process  will  be 
ordered  and  a  new  bond  must  be  given. 


1.  Notice  to  Court  Beloxo  and  Summona. 
When  an  appeal  or  writ  of  error  has  been 
awarded,  it  shall  be  the  duty  of  the  clerk  to 
notify  the  clerk  of  the  court  below  of  the 
fact  of  such  allowance  and  of  the  penalty  of 
the  bond  necessary  to  give  effect  to  such  ap- 
peal or  writ  of  error  when  such  bond  is  re- 
quired, and  the  clerk  of  this  court  shall 
thereupon  docket  the  case  and  issue  process 
in  accordance  with  the  order  of  the  court, 
summoning  all  parties  other  than  the  peti- 
tioner or  petitioners. 

2.  Non-ReHdent  Parties.  Whenever  it  is 
necessary  that  a  non-resident  party  should 
be  simomoned  to  answer  an  appeal  or  writ  of 
error,  or  have  notice  for  any  other  purpose, 
order  of  publication  may  be  had  in  the  man- 
ner prescribed  by  law,  wliich  order  shall  be 
published  once  a  week  for  four  successive 
weeks  in  some  newspaper  published  at  the 
seat  of  government. 

RUI/B  IIL 
Printing  the  Regobd. 

1.  Ditmisaal  for  Failure  to  Pri$U.  If  the 
appellant  or  plaintifC  in  error,  except  in  cas- 
es of  felony,  shall  fail  to  deposit  with  the 
clerk  of  this  court  within  six  months  after 
the  case  has  been  docketed  herein,  a  sum 
sufficient  to  pay  for  printing  the  transcript 
of  the  record,  or  shall  fail  to  have  the  tran- 
script of  the  record  printed  and  eighteen 
copies  thereof  filed  in  the  clerk's  office  within 
six  months  after  the  case  has  been  docketed 
in  this  court,  the  appeal  or  writ  of  error 
shall  be  dismissed. 

2.  How  Procured.  To  procure  such  dis- 
missal, the  appellee  or  defendant  in  error 
must  serve  upon  the  opposite  party,  within 
reasonable  time,  a  written  notice  that  he 
will,  on  a  day  specified,  move  the  court  to 
dismiss  the  case,  and  set  forth  in  such  no- 
tice the  grounds  of  the  said  motion.  The 
motion  may  be  made  on  any  day  when  the 
court  is  open  whether  in  regular  or  special 
term. 

3.  Coats.  But  if,  when  the  motion  Is  made, 
the  record  has  been  already  printed  or  the 
cost  of  such  printing  deposited  with  the 
clerk  and  no  actual  delay  in  the  hearing  of 
the  cause  has  resulted  from  the  failure  to 
print  the  record  or  make  such  deposit  within 
the  six  months  allowed  by  law  the  dismissal 
will  be  without  costs,  otherwise  costs  will 
be  awarded  against  the  party  in  default. 

4.  Renewal.  An  appeal  or  writ  of  error 
dismissed  in  accordance  with  this  rule  may 
be  renewed  upon  presenting  a  new  petition 
reciting  the  fact  of  the  former  petition  and 
allowance  and  dismissal  and  referring  to  the 
assignments  of  error  contained  in  the  former 
petition,  if  the  same  be  presented  within  one 
year  from  the  date  of  the  decree  or  Judg- 


RULE  IV. 

Argument  Docket. 

1.  Hoib  Arraaiged,  Sixty  days  before  the 
first  day  of  each  regular  term,  or  of  any 
special  term  at  which  an  argument  docket 
may  be  ordered,  the  clerk  shall  prepare  a 
list  of  the  cases  then  ready  and  matured,  and 
distribute  the  printed  lists  to  counsel  of  rec^ 
ord  in  each  case. 

2.  Docketing  of  C(ue9  Certified,  At  the 
time  of  preparing  the  docket  of  any  regular 
or  of  any  special  term,  the  clerk  shall  also 
make  a  docket  of  all  cases  certified  for  deci- 
sion pursuant  to  section  one,  of  chapter  one 
hundred  and  thirty-five  of  the  Code,  as  amend- 
ed by  chapter  sixty-nine  of  the  Acts  of  the 
Legislature  of  1915,  which  shall  be  given  prec- 
edence over  all  other  cases,  and  next  after 
cases  upon  original  Jurisdiction  begun  in  the 
Supreme  Court  of  Appeals. 

3.  Agreement  to  Docket  for  Hearing,  By 
written  agreement  of  counsel  and  consent  of 
the  court,  or,  in  vacation,  of  the  President 
thereof,  cases  may  be  placed  upon  the  argu- 
ment docket  for  any  regular  or  special  term 
after  the  docket  therefor  has  been  prepared 
and  distributed. 

4.  Copy  of  Bond,  No  case  in  which  an 
appeal  or  supersedeas  bond  is  required  shall 
be  placed  upon  the  argument  docket  until  the 
clerk  shall  have  received  a  duly  attested 
copy  of  such  bond. 

5.  Appellee  may  Expedite  Hearing,  An  ap- 
pellee or  defendant  in  error  desiring  to  ex- 
pedite the  hearing  of  his  case  may  have  the 
record  printed  at  his  own  expense  and  the 
cost  of  such  printing  will,  when  the  case  is 
decided,  be  taxed  among  the  costs  incurred 
by  such  appellee  or  defendant  in  error,  pro- 
vided the  appellant  or  plaintiff  in  error  does 
not  dismiss  his  appeal  before  hearing. 

6.  Felony  Cases,  When  a  writ  of  error 
has  been  allowed  in  the  case  of  a  party  con- 
victed of  a  felony,  the  clerk  shall  cause  the 
record  to  be  printed  with  all  convenient  dis- 
patch, and  the  case  will  be  called  for  hearing 
at  the  next  regular  term  of  court,  wherever 
it  may  be  held,  without  notice  or  consent  be- 
ing required,  provided  the  record  has  been 
printed  sixty  days  before  the  hearing. 

7.  Cases  Certified.  The  record  of  cases 
certified  for  decision  pursuant  to  section  one 
of  chapter  one  hundred  and  thirty-five  of  the 
Code,  need  not  be  printed,  unless  by  order  of 
the  court;  and  without  further  notice  the 
cases  will  be  called  for  hearing  at  the  next 
regular  or  erpecial  term  for  which  they  are 
docketed  pursuant  to  section  two  hereof. 

8.  Postponem^mt  of  Docket.  The  court 
will  postpone,  on  its  own  motion,  any  docket 
or  portion  thereof  to  a  day  or  days  later  in 
the  term  than  that  or  those  for  which  it  has 
been  set  for  hearing,  or  to  a  later  term,  reg- 
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alar  or  special,  whenever,  in  its  optnion,  the 
public  interests  require  such  action;  and, 
in  such  case,  the  clerk  will  give  notice  of  the 
postponement  to  the  attorneys  of  record  of  all 
parties  interested. 

RULE  V. 

Bbisfs. 

1.  Time  of  FUinff.  In  any  case  on  appeal 
or  writ  of  error,  the  counsel  tor  the  appellant 
or  plaintiff  in  error,  at  least  thirty  days^  and 
counsel  for  the  appellee  or  defendant  in  er- 
ror, at  least  ten  days,  before  a  case  Is  called 
for  hearing,  diall  file  with  the  clerk  of  this 
court  not  less  than  fifteen  copies  of  a  printed 
brief,  one  of  which  copies  shall,  upon  request, 
be  furnished  to  each  of  the  counsel  engaged 
upon  the  opposite  side.  Each  brief  shall  show 
the  name  or  names  of  the  persons  on  whose 
behalf  it  is  filed.  All  reply  and  supplemental 
briefs  shall  be  filed  at  least  five  days  before  a 
case  is  called  for  hearing,  and  no  brief  shall 
be  filed  later  unless  by  consent  of  counsel. 
It  is  also  desired  by  the  court  that  counsel 
upon  each  side  will  furnish  promptly  to  coun- 
sel on  the  opposing  side  their  respective  briefs 
as  soon  as  printed,  but  their  doing  so  will  not 
obviate  the  requirement  of  this  rule  as  to  fil- 
ing copies  in  the  oflQce  of  the  clerk,  and  It  is 
recommended  that  the  printed  brief  shall  cor- 
respond in  size  of  page  with  the  printed  rec- 
ord, and  bear  the  same  docket  number. 

2.  Form  and  Contents  of  AppellanVs  Brief. 
The  brief  of  appellant  shall  contain  a  short 
and  clear  statement  disclosing: 

First.  The  kind  of  action  or  suit,  and  a 
closely  condensed  statement,  without  argu- 
ment or  quotation  of  evidence,  of  all  facts 
necessary  to  determination  of  the  points  in 
controversy. 

Second.  What  the  issues  were  and  how 
raised. 

Third.  How  the  issues  were  decided,  and 
what  the  judgment  or  decree  was. 

Fourth.  The  errors  relied  upon  for  re- 
versal. 

Fifth.  A  concise  statement  of  so  much  of 
the  record  as  fully  presents  every  error  and 
exception  relied  on,  referring  to  the  pages  of 
the  record.  If  the  insufficiency  of  the  evi- 
dence to  sustain  the  verdict  or  finding,  in 
fact  or  law,  is  assigned,  the  statement  shall 
contain  a  condensed  recital  of  the  evidence 
in  narratire  form  so  as  to  present  the  sub- 
stance clearly  and  concisely.  The  statement 
will  be  taken  to  be  accurate  and  sufflcient 
for  a  full  understanding  of  the  questions  pre- 
sented for  decision,  unless  the  opposite  par- 
ty in  his  brief  shall  make  the  necessary  cor- 
rections or  additions. 

Following  this  statement,  the  brief  shall 
contain,  under  a  separate  heading  of  each 
error  relied  on,  separately  numbered  propo- 
sitions or  points,  stated  concisely,  and  with* 
out  argument  or  elaboration,  together  with 
the  authorities  relied  on  in  support  of  them ; 
and  in  citing  cases,  the  names  of  the  parties 


must  be  given,  with  th«  book  and  page  where 
reported.  No  alleged  error  or  point,  not  con- 
tained in  this  statement  of  points,  shall  be 
raised  afterwards,  either  by  reply  brief,  or 
in  oral  or  printed  argument,  or  on  petition 
for  rehearing,  but  the  court,  at  its  option, 
may  notice  a  plain  error  not  assigned  or 
specified. 

3.  Form  and  Contents  of  Appellees  Brief. 
The  brief  of  appellee  on  the  assignmoit  of 
errors  shall  point  out  any  omissions  or  inac- 
curacies in  appellant's  statement  of  the  rec- 
otd,  and  shall  contain  a  short  and  dear  state- 
ment of  the  pr<^)ositiotts  by  which  counsel 
seek  to  meet  the  alleged  errors  and  sustain 
the  Judgment  or  decree,  or  by  which  such  er- 
rors are  obviated.  Following  this  statement, 
the  brief  shall  contain  the  points  and  author- 
ities relied  oh  in  like  manner  as  required  in 
the  appellant's  brief.  The  brief  of  appellee 
on  cross-errors  shall  be  prepared  in  the  man- 
ner required  in  the  case  of  appellant's  brief. 
The  brief  of  appellant,  in  answer  to  the  cross- 
assignment  of  errors,  shall  be  prepared  in 
the  manner  required  of  appellees  in  answer 
to  the  assignment  of  errors.  Reply  briefs 
shall  be  prepared  in  like  manner  to  answer 
briefs. 

4.  Argument.  The  briefs  of  any  party  may 
be  followed  by  an  argument  in  support  of 
such  briefs,  which  shall  be  distinct  therefrom, 
but  shall  be  bound  with  the  same.  The  argu- 
ment shall  be  confined  to  discussion  and  elab- 
oration of  the  points  contained  in  the  briefs. 
The  names  of  counsel  shall  be  affixed  to  all 
briefs  filed  by  them. 

5.  yon-Compliance^  Effect  of.  The  court 
<Mi  its  own  motion  may  refuse  to  allow  sub- 
mission of  any  case,  until  the  briefs  of  the 
party  demanding  it,  complying  with  this  rule 
in  respect  to  form  and  contents,  shall  have 
been  filed,  and  may  also  strike  out  on  submis- 
sion, briefs  not  complying  therewith. 

6.  Control  of  Case.  Either  party  whose 
brief  has  been  filed  in  compliance  with  the 
rule  may  insist  upon  a  hearing  when  the 
case  is  regularly  called  although  no  brief 
shall  have  been  filed  by  the  opposite  party, 
and  whoi  one  party  has  complied  with  the 
rule  and  the  other  has  not,  the  party  com- 
plying with  the  rule  may  have  the  case  ei- 
ther submitted  or  continued  at  his  option. 
If  one  of  the  parties  omits  to  file  sudi  brief 
at  or  before  the  hearing,  he  cannot  be  heard, 
but  the  case  may  be  submitted  or  heard  ex 
parte  upon  the  argument  of  one  counsel  only 
for  the  party  by  whom  the  brief  has  been 
duly  filed. 

7.  Continuance  for  2fon-CompUanoe — No 
Briefs  After  Submission.  If  no  printed  brief 
has  been  filed  by  either  party  within  the  time 
prescribed  by  this  rule,  the  case  will  be  con- 
tinued when  called,  unless  both  parties  are 
present  in  court,  by  counsel,  with  their  re- 
spective briefs,  and  consent  to  submit  tlui 
case  with  or  without  oral  argument,*  or  file 
an  agreemoit  in  writing  to  submit,  but  in  no 
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case  can  briefs  be  filed  after  the  case  is  sub- 
mitted. 

6.  SuhmisHon  in  Absence  of  Counsel.  It 
is  not  always  necessary  for  counsel  to  appear 
in  court  in  person  in  order  to  have  a  case 
submitted  for  Judgment  by  tbe  court ;  when 
the  party  desiring  the  submission  of  a  case 
has  filed  his  brief  in  compliance  with  the 
rule,  he  may  by  written  request  addressed 
to  the  court  or  to  the  derk  have  his  case 
submitted  when  called. 

9.  Caees  Ceriified-^Motione  to  DisnUsa, 
etc. — Hoto  Submitted.  All  cases  certified  for 
decision  pursuant  to  the  last  paragraph  of 
section  one  of  chapter  one  hundred  and  thir- 
ty-five of  the  Code,  as  amended  by  chapter 
sixty-nine  of  the  Acts  of  the  Legislature  of 
1915,  shall  be  submitted  on  typewritten  or 
printed  briefs,  or  arguments,  filed  in  the 
clerk's  office  at  least  five  days  before  the  case 
is  set  for  hearing,  and  on  oral  argument,  if 
desired  by  counsel  or  required  by  the  court. 
And  this  rule  as  to  briefs  and  oral  arguments 
shall  apply  to  all  motions  to  dismiss,  affirm, 
modify  or  reverse,  made  pursuant  to  section 
twenty-six  of  said  chapter  one  hundred  and 
thirty-five  of  the  Code,  as  amended  by  said 
chapter  sixty-nine  of  the  Acts  of  the  Legisla* 
ture  of  1915. 

RUTJS  VI. 

Galling  the  DocKXfr. 

1.  When  Commenced.  On  the  second  day 
of  each  regular  term  the  court  will  com- 
mence to  call  the  cases  then  ready  for  hear- 
ing In  the  order  in  which  they  stand  upon 
the  printed  list,  and  will  proceed  from  day 
to  day  in  the  same  order  until  all  of  the 
cases  have  been  called. 

2.  How  Many  Cases  to  be  Called.  Not 
more  than  ten  cases  shall  be  considered  lia- 
ble to  be  called  on  any  one  day.  Including 
the  one,  if  any,  that  may  be  under  argurpent. 
Ko  case  shall  be  taken  up  out  of  the  order 
of  the  docket  except  when  briefs  have  been 
filed  on  both  sides  and  the  parties  consent  to 
submit  the  case  without  oral  argument. 

3.  Set  for  Hearing.  No  case  shall  be  set 
for  hearing  on  any  other  day  than  those  as- 
signed to  the  circuit  from  whldi  the  case 
comes,  unless  it  be  such  as  from  Its  peculiar 
character  or  the  mandate  of  the  law  may 
he  regarded  as  a  privileged  case. 

4.  Exceptional  Cases.  Cases  of  general 
public  interest  or  of  peculiar  hardship  may 
l^e  heard  at  a  special  term  according  to  the 
provisions  of  section  13  of  chapter  156,  Acts 
of  1882,  under  such  conditions  and  regula- 
tions as  may  be  consented  to  by  the  parties 
or  as  the  court  may  prescribe. 

5.  Agreement  of  Couns^.  All  agreements 
of  counsel  in  regard  to  any  case  or  matter 
pending  in  court  shall  be  reduced  to  writing, 
signed  by  counsel  and  delivered  to  the  clerk. 

6.  Re-Arffwnent.  Wh^iever  the  court  de- 
sires further  argument  in  any  case  whldi 
has  been  argued  and  submitted,  It  will  fix  a 


day  therefor,  and  cause  notice  of  the  time 
and  place,  as  well  as  of  the  subject  or  brandi 
of  the  case,  on  whldi  argument  is  desdred*  to 
be  given  to  counsel. 

RULE  VII. 
Cebtiobabi. 

1.  Hoto  Obtained.  No  certiorari  for  dim- 
inution of  the  record  shall  be  awarded  unless 
a  motion  therefor  shall  be  made  In  writing, 
stating  the  facts  on  which  the  motion  is 
founded,  and  all  motions  for  such  certiorari 
should  be  made  at  the  earliest  period  possi- 
ble after  the  diminution  is  discovered  either 
in  regular  or  special  term. 

2.  When  to  be  Printed.  If  the  necessity 
for  such  certiorari  is  caused  by  the  failure 
of  the  appellant  or  plaintiff  in  error  to  have 
enough  of  the  record  brought  up  to  present 
fidrly  both  sides  of  all  errors  complained  of 
by  him,  it  shall  be  his  duty  to  have  the  ad- 
ditional record  printed,  or  in  default  thereof, 
his  appeal  or  writ  of  error  may  <be  dismiss- 
ed; otherwise  such  additional  record  shall 
be  printed  at  the  expense  of  the  party  asking 
for  the  certiorari,  but  when,  in  either  case, 
the  additional  record  brought  up  does  not 
exceed  ten  pages  of  manuscript,  it  need  not 
be  printed  unless  so  ordered  by  the  court 

RULE  VIII. 
Motions  and  AFFiDAvrrs. 

1.  Must  be  in  Writing.  All  motions,  ex- 
cept motions  of  course,  made  to  the  court, 
shall  be  reduced  to  writing  and  shall  contain 
a  brief  statement  of  the  facts  and  objects  of 
the  motion.  A  motion  to  dismiss,  affirm, 
modify  or  reverse,  made  pursuant  to  section 
twenty-six  of  chapter  one  hundred  and  thirty- 
five  of  the  Code,  as  amended  by  chapter  sixty- 
nine  of  the  Acts  of  the  Legislature  of  1916, 
shall  state  the  points  on  which  it  is  based, 
and  notice  thereof  stating  such  grounds  shall 
be  served  on  the  opposite  party  or  parties 
and  returned  to  the  clerk's  office  at  least 
thirty  days  before  the  day  to  which  the  no- 
tice is  returnable. 

2.  Notice  to  be  Given.  No  affidavits  i^all 
be  read  in  support  of  or  in  opposition  to  any 
motion  hereafter  made  to  the  court  unless 
reasonable  notice  be  given  to  the  opposite 
party  or  his  attorney  of  the  time  and  place 
of  taking  the  same,  or  good  cause  be  shown 
why  such  notice  has  not  been  given  and  every 
motion  which  is  not  a  motion  of  course,  shall 
be  supported  by  affidavit. 

RULE  IX. 
Obal  Aboument. 
1.  How  Many  may  be  Heard.    Only  two 
counsel  shall  be  heard  on  each  side  in  the 
argument  of  any  case  unless  by  special  leave 
ct  court,  and  the  counsel  for  the  appellant 
or  the  plaintiff  in  error  shall  be  entitled  to 
open  and  conclude  the  argument. 
j     2.  Time  AUotoed.    Forty-five  minutes  only 
I  shall  be  allowed  to  the  appellant  or  plalntifl 
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In  error  for  the  opening  and  conclusion,  and 
thirty  minutes  to  the  appellee  or  defendant 
in  error  for  his  reply,  but  by  special  leave  of 
the  court  granted  before  the  argument  be- 
gins, a  longer  time  may  be  allowed  to  each 
side.  The  time  allowed  may  be  apportioned 
between  the  counsel  on  the  same  side  at  their 
discretion.  But  in  all  cases  a  fair  opening 
of  the  case  shall  be  made  by  the  party  en- 
titled to  the  opening  and  concluding  argu- 
ments. 

3.  W?io  to  he  Deemed  Counsel,  The  at- 
torneys of  the  respective  parties  in  the  court 
below  shall  be  deemed  to  be  the  attorneys  of 
the  same  parties  in  this  court  until  others 
have  been  retained  and  have  notified  the  clerk 
of  this  court  of  that  fact 

4.  Record.  In  no  case  is  it  proper  or  nec- 
essary to  consume  the  time  allowed  for  ar- 
gument by  reading  the  record  to  the  court, 
but  counsel  may  refer  thereto  and  state  what 
they  consider  as  proven  by  any  exhibit  or 
deposition  on  which  they  rely. 

5.  CommisaUmer'a  Report.  No  oral  argu- 
ment will  be  permitted  upon  exceptions  to 
a  commissioner's  report  except  upon  pure 
questions  of  law  and  without  reference  to  de- 
tails of  evidence. 

RUM3  X. 

Cboss-Assiqmhent  of  Ebbob. 
1.  TTTien  to  be  Considered,  In  any  appeal 
or  writ  of  error,  if  error  is  perceived  against 
the  appellee  or  defendant  in  error,  the  court 
will  consider  the  whole  record  as  being  be- 
fore it,  and  will  reverse  the  proceedings,  ei- 
ther in  whole  or  in  part,  and  in  the  same 
manner  as  it  would  were  the  appellee  or  de- 
fendant in  error  to  assign  errors  and  bring 
the  case  before  the  court,  unless  such  error 
be  waived  by  the  party  prejudiced  thereby, 
which  waiver  shall  be  considered  as  a  release 
of  all  error  committed  against  him.  It  is, 
however,  advisable  for  the  appellee  or  de- 
fendant in  error,  if  he  is  of  opinion  that  there 
is  error  in  the  record  to  his  prejudice,  to  call 
attention  to  the  same  by  a  formal  counter-as- 
signment of  error,  filed  at  the  hearing  of  the 
case,  or  by  pointing  out  and  complaining  of 
the  same  in  his  brief. 

RULE  XI. 

Abandoited  Cases. 

1.  When  to  be  Dismissed,  When  a  case 
has  been  called  for  argument  at  four  succes- 
sive regular  terms,  and  upon  the  call  at  the 
fourth  term  neither  party  is  prepared  to  ar- 
gue the  same,  the  case  shall  be  considered  as 
abandoned  and  shall  be  dismissed  at  the  costs 
of  the  appellant  or  plaintiff  in  error  unless 
sufficient  cause  be  shown  for  further  contin- 
uance. 

2.  Reinstatement.  No  appeal  or  writ  of 
error  which  shall  have  been  dismissed  or 
abated  by  the  court,  shall  be  reinstated  or 
revived  after  the  close  of  the  next  regular 
term  after  such  dismission  or  abatement. 


RULE  XII. 

Reheabino. 
1.  How  Obtained.  All  petitions  for  re- 
hearing must  be  filed  not  later  than  thirty 
days  from  the  date  of  the  decision  complain- 
ed of  therein,  and  no  petition  for  a  rehearing 
will  be  entertained  by  the  court  in  any  case 
unless  the  reasons  therefor  are  printed  and 
filed  with  the  petition.  No  oral  arguments 
will  be  permitted  upon  any  application  for  a 
rehearing.  When  a  rehearing  is  allowed,  the 
court  may  fix  the  time  for  re-argument  and 
re-submission,  notice  of  which  shall  be  given 
by  the  clerk  to  the  attorneys  of  record,  but, 
in  case  it  fails  to  fix  such  time  the  clerk  shall 
enter  the  case  upon  the  docket  as  if  it  had 
never  been  heard. 

RULE  XIIL 

IlTDEX  TO  RBGOBDS. 

1.  Must  be  Indexed.  In  making  tran- 
scripts of  records  for  appeal  and  writs  of 
error,  the  clerks  of  any  court  making  such 
transcript,  shall  annex  thereto,  a  complete 
index,  giving  pages  of  the  record  on  which 
its  chief  component  parts  are  to  be  found,  in- 
cluding the  pages  where  the  deposition  of 
each  witness  appears  in  such  record. 

RULE  XIV. 
Officebs  of  Coubt. 
1.  Accounts.  The  officers  attending  this 
court  and  receiving  an  allowance  per  diem 
therefor,  shall,  at  the  end  of  each  term,  fur- 
nish an  account  of  the  number  of  days  so 
employed,  verifying  their  accounts  by  affida- 
vit, and  orders  of  allowance  will  then  be 
made  by  the  court  and  certified  to  the  Audi- 
tor of  State,  but  such  accounts  will  not  be 
considered  or  allowed  before  the  close  of  the 
term. 

RULE  XV. 

R&POBTS. 

1.  Argufnents  to  be  Omitted.  In  publish- 
ing the  opinions  of  this  court,  the  reporter 
shall  not  publish  the  arguments  of  counsel, 
but  he  shall  report  the  names  of  counsel  an 
each  side,  and  when  the  counsel  on  the  side 
adverse  to  the  decision  of  the  court  shall  fur- 
nish to  him  the  points  and  authorities  r^ied 
on,  clearly  and  brlefiy  stated,  he  may  pub- 
lish in  the  report  such  points  and  authori- 
ties; but  in  no  case  shall  such  points  and 
authorities  occupy  more  than  one  page  of  the 
printed  report  unless  express  authority  there- 
for be  given  by  the  court 

RULE  XVL 
Obioinal  Papebs. 
1.  Not  to  be  Withdrawn.  No  transcript  of 
record,  petition  or  other  original  paper  or 
opinion  of  the  court,  shall  be  withdrawn 
from  the  custody  of  the  clerk  of  this  court 
unless  upon  motion  made  in  court  for  this 
purpose  and  upon  order  of  court  permitting 
such  withdrawal,  except  as  provided  in  sec- 
tion 19,  chapter  157,  Acts  of  1882. 
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(24  Ga.  App.  4ia) 

FULLBB  V.  OOKBR,     (No.  10022.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

Nov.  7,  1919.) 

(SyUalus  hy  the  Court) 

1.  Aonoif   ^=925(4)— EQUTTABia  set-off  fob 

DAliAOES  FOB  TORT  IN  ACTION  BX  CONTRACTU. 

"The  right  of  one  sued  at  law  in  an  action 
€z  contractu  to  set  oft  damages  arising  out  of  a 
tort  committed  by  the  plaintiff,  on  the  ground 
that  the  latter  is  insolvent  or  is  a  nonresident, 
is  a  right  in  this  state  recognised  only  by  a 
court  of  equity."  Hecht  v.  Snook  &  Austin  Ck>., 
114  Ga.  921  (1),  928,  41  S.  E.  74,  77;  Geer 
▼.  Cowart,  5  Ga.  App.  251,  62  S.  E.  1054.  See, 
also,  Smith  v.  Green,  128  Ga.  90,  57  S.  E.  98 
<4).  Under  the  above  ruling  the  dty  court  of 
Americus  had  no  jurisdiction  to  entertain  that 
part  of  the  defendant's  plea  which  set  up  as  a 
defense  damages  arising  ez  delicto. 

2.  Courts   «=s>188(8)  —  Pleading   «=s>144  — 
MuNiciPAi.  courts;    pleadino  equitablx 

SET-OFF. 

"Between  the  parties  themselves  any  mutu- 
al demands,  existing  at  the  time  of  the  com- 
mencement of  the  suit,  may  be  set  off."  Civ. 
Code  1910,  I  4340. 

(a)  "A  plea  of  set-off  is  not  good  unless  it  al- 
leges facts  showing  that  the  demand  against  the 
plaintiff  which  the  defendant  therein  seeks  to 
set  up  was  in  existence  and  due  to  the  latter 
by  the  former  at  the  time  his  action  was  begun." 
Walters  v.  Eaves,  105  Ga.  584,  82  S.  E.  600  (8). 

0>)  "If  a  plaintiff  resides  without  this  state, 
or  is  insolvent,  the  defendant  may  set  off 
against  him  a  debt  not  due,  under  such  equita- 
ble terms  as  may  be  prescribed  by  the  court." 
Civ.  Code  1910,  |  4849.  In  such  a  case,  how- 
ever, equitable  reH^  is  clearly  involved,  and 
where  the  defendant  therein  pleads  the  non- 
residence  or  the  insolvency  of  the  plaintiff,  and 
farther  asks  a  judgment  in  excess  of  the  plain- 
tiff's demand,  affirmative  equitable  relief  is  in- 
volved, and  a  city  court  has  no  jurisdiction  to 
entertain  the  plea. 

8.  Courts   ^=»188(3)  —  Municipal  courts; 
bquttable  bet- off. 

In  the  instant  case  the  defendant's  claim 
for  rent,  which  largely  formed  the  basis  of  the 
damages  arising  ex  contractu,  pleaded  as  a  set- 
off, was  not  due  at  the  time  of  the  commence- 
ment of  the  suit,  and  under  the  above  ruling  the 
dty  court  of  Americus  was  without  jurisdic- 


tion to  entertain  this  part  of  the  plea.  This 
ruling  is  not  in  conflict  with  the  decision  in 
Bibb  Land-Lumber  Co.  v.  lima  Machine  Works, 
104  Ga.  116,  30  S.  E.  676,  81  S.  B.  401,  since 
in  that  case,  as  is  pointed  out  in  Hecht  v.  Snook 
&  Austin  Co.,  supra,  the  question  of  the  juris- 
^ction  of  the  dty  court  of  Maoon  to  entertain 
the  plea  was  not  raised. 

4.  Appeal  and  errob     ^=»194(6)— Qubbtion 
not  baised  below;  bevibw. 

The  question  argued  in  the  brief  of  counsel 
for  the  plaintiff  in  error,  that  t^e  oral  demurrer 
of  the  plaintiff  was  made  too  late,  was  not  rais- 
ed in  the  trial  court,  and  will  not  therefore  be 
considered. 

5.  Ruling  on  oral  dekubreb  to  defend- 
ant's AMENDED  PLEA. 

The  court  did  not  err  in  sustaining  the  oral 
demurrer  to  the  defendant's  plea  as  amended,  or 
in  thereafter  overruling  the  motion  for  a  new 
tiiaL 

Luke,  J.,  dissenting. 

Error  from  City  Court  of  Americus;  W. 
M.  Harper,  Judge. 

Action  by  E.  B.  Coker  against  Doda  Ful- 
ler. Oral  demurrer  to  defendant's  plea  as 
amended  sustained,  motion  for  new  trial 
denied,  and  defendant  brings  error.  Af- 
firmed. 

Hix<m  &  Pace,  of  Americus,  for  plaintiff 
in  error. 

Shipp  &  Sheppard,  of  Americus,  for  de- 
fendant in  error. 

BROTLES,  C.  J.    Judgment  affirmed. 

BLOODWORTH,  J.,  concurs. 

LUKE,  J.  (dissenting).  I  do  not  agree 
with  tbe  conclusion  and  Judgment  reached 
by  a  majority  of  the  court  In  this  case. 

1.  A  city  court  has  Jurisdiction  to  enter>- 
tain  an  equitable  plea,  which  is  purely  de- 
fensive in  its  nature,  and  which  would  reduce 
the  amount  of  plaintiff's  recovery  or  would 
result  in  a  verdict  finding  generally  for  the 
defendant,  unless  in  order  to  obtain  the  re- 
sult of  such  plea  it  would  be  necessary  for 
the  court  to  exercise  the  extraordinary  pow- 
ers of  afSrmative  relief,  such  as  reformation 
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or  cancellation*  eta  See  Bntier  v.  Holmes 
128  Ga.  336,  57  S.  E.  715,  and  cases  dted: 
Hanesley  v.  National  Park  Bank,  147  Ga.  96, 
92  «.  E.  879;  Park  v.  Carmichael,  20  Ga. 
App.  36,  92  S.  E.  397,  and  cases  cited.  The 
equitable  plea  of  the  defendant  in  this  case, 
wherein  there  Is  pleaded  a  right  arising  ex 
delicto  against  the  plaintiff's  demand  arising 
ex  contractu,  conforms  to  the  exception  point- 
ed out  in  the  opinion  of  Swift  v.  Oglesby,  8 
Ga.  App.  540,  541,  542,  70  S.  E.  97,  and  cases 
dted. 

2.  I  think  the  plea  of  the  defendant  was 
good  as  against  the  oral  demurrer  offered  by 
the  plaintiff. 

(24  Oa.  App.  411) 

CITY  OF  ATLANTA  v.  WHITLEY. 
(No.  10702.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2, 

Nov.  6,  1919.) 

(SyllabuB  hy  the  Court) 

1.  Municipal     cobpobations     ^=>816(1)  — 
Pleading;  injtjbt  on  sidewalk. 

The  petition  set  out  a  cause  of  action,  and 
there  was  no  error  in  overruling  the  demur- 
rers. 

•£.  Negligence  €=»85(3)— Coxttbibxttobt  neg- 
ligence OF  CHILD. 

A  child  only  2%  years  old  is  incapable  of 
contributory  negligence.  Crawford  v.  South- 
em  By.  Co.,  106  Qa.  870,  33  S.  E.  826  (2). 

3.  Tbial  ^=s>296(3)— Instbuotions;    oxtbe  bt 

OTHEB  IN8TBT7CTIONS. 

The  following  charge  is  complained  of:  "If 
it  [the  defendant]  failed  to  exercise  ordinary 
care  in  the  matter  of  keeping  its  streets  in  a 
reasonably  safe  condition,  in  one  or  more  of 
the  particulars  charged  in  the  plaintiffs  peti- 
tion and  amendment,  that  would  constitute  neg- 
ligence." Although  this  excerpt  from  the  charge 
of  the  court,  standing  alone,  is  subject  to  the 
criticlBm  made,  when  considered  in  connection 
with  the  language  immediately  preceding  it  and 
that  immediately  following  it,  no  such  error 
was.  committed  as  to  require  a  reversal.  The 
language  immediately  preceding  the  excerpt  is 
as  follows:  "Ordinary  care  means  just  that  care 
that  every  prudent  man  would  exercise  under 
the  flame  or  similar  circumstances.  That  is 
the  measure  of  its  duty,  and  with  this  defini- 
tion it  becomes  a  question  of  fact  for  the  jury 
to  say  whether,  in  so  far  as  the  particulars 
jcbarged  by  the  plaintiff  in  her  petition  and 
amendment  are  concerned,  the  city  exercised 
through  its  agents  and  employes  ordinary  care 
or  failed  to  do  so.  If  it  exercised  ordinary 
care  in  keeping  Its  streets  reasonably  safe,  th^ 
would  be  the  measure  of  its  duty  and  there 
would  be  no  liability.**  The  language  immedi- 
ately following  the  excerpt  is  as  follows:  "Then, 
with  this  definition,  you  would  for  yourselves 
decide  whether  it  was  or  was  not  negligent" 

L  Tbial    ^=>295(11)— Instbuctions;     ebbob 

CUBED   BT  OONSIDEBINGI  CHABGE   AS   WHOLE. 

Exception  is  taken  to  the  following  charge: 
"Damages  are  given  as  compensation  for  the 


injury  done  and  generally  this  is  the  measure 
when  the  injury  is  of  a  character  of  being  esti- 
mated in  money,  that  is,  gentlemen,  when  the 
law  permits  damages  to  be  recovered  at  all 
in  a  case  like  this,  it  seeks  to  give  fair  com- 
pensation, fair  pay,  for  the  injury  done,  and 
you  will  keep  this  rule  in  mind  in  passing  on 
the  classi£cation  of  damages  involved  in  this 
case."  This  excerpt  from  the  charge  of  the 
court  is  substantially  a  statement  of  the  law  as 
contained  in  the  Civil  Code  1910,  §  4502,  and 
when  considered  in  connection  with  the  entire 
charge  contains  no  reversible  error. 

5.  Dauages   ^=»216(4)~lNBTBUCnON    ON    DB- 
rOBMITT. 

In  a  suit  for  pain  and  suffering,  evidence 
that  scars  on  the  knee  of  a  female  child,  re- 
maining a  considerable  length  of  time  after  two 
operations  had  been  performed  upon  the  knee, 
which  caused  the  knee  of  one  leg  to  be  one- 
fourth  of  an  inch  larger  in  circumference  than 
the  other,  and  that  as  a  result  of  the  injury  the 
child's  leg  was  "crooked,"  and  that  in  walking 
she  would  never  have  "true  use"  of  her  foot, 
was  sufficient  proof  to  authorize  a  charge  on 
the  subject  of  deformity. 

(a)  There  is  no  merit  in  the  other  exception 
to  the  charge  of  the  court  as  set  out  in  the 
fourth  ground  of  the  amendment  to  the  motion 
for  a  new  trial. 

6.  PeBSONAL    INJUBT    TO    CHILD  —  EZOESSIVB 

dauages. 
Upon  a  consideration  of  the  whole  record, 
it  does  not  appear  that  a  verdict  for  $940  was 
so  excessive  as  to  authorize  the  inference  of 
gross  mistake  or  undue  bias  on  the  part  of  the 
jury. 

7.  PeBSONAL  INJUBT  TO  CHILD— EVIDENCE  TO 
SUSTAIN  VEBDICT. 

While  the  testimony  is  conflicting,  there  is 
ample  evidence  to  sustain  the  verdict  and  to 
sustain  the  allegations  of  the  petition,  and 
the  court  did  not  err  in  overruling  the  motion 
for  a  new  trial. 

Error  from  City  CJourt  of  Atlanta;  H.  M. 
Reid,  Jndge. 

Action  by  Martha  Whitley,  by  next  friend, 
against  the  City  of  Atlanta.  Verdict  and 
Judgment  for  plaintiff,  motion  for  new  trial 
denied,  and  defendant  brings  error.   Afl9rmed; 

Jas.  L.  Mayson  and  Jesse  M.  Wood,  both 
of  Atlanta,  for  plaintiff  in  error. 

Walter  A.  Sims,  of  Atlanta,  for  defendant 
in  error. 

SMITH,  J,  [2-4]  In  order  that  the  ndlngs 
made  in  the  first  and  fifth  headnotes  may  be 
better  understood,  we  deem  it  proper  to  make 
the  following  brief  statement  of  the  case  and 
the  evidence  adduced  on  the  trial: 

[1]  Martha  Whitley,  2%  years  old,  by  her 
mother  as  next  friend,  brought  suit  against 
the  city  of  Atlanta  for  damages  on  account 
of  personal  injuries  alleged  to  have  been  re- 
ceived by  reason  of  a  sewer  pipe  falling  u];)on 
her  while  she  was  walking  upon  and  along 
a  sidewalk  of  one  of  the  streets  of  the  defend* 
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ant  dty ;  that,  on  the  day  previous  to  her  in- 1     There  was  so  much  fatal  variance  between 


jury,  the  defendant,  by  its  agents  and  em- 
ployes, placed  a  lot  of  sewer  pipes  in  the 
street  and  next  to  the  sidewalk  in  an  inse- 
cure, negligent,  careless,  and  leaning  position. 
She  further  alleged  that,  on  account  of  the 
sewer  pipe  falling  upon  her,  the  bone  in  her 
right  hip  and  leg  was  bent,  pressed,  and 
broken  about  the  knee;  that  the  bone  in  her 
knee  joint  of  her  right  leg  was  broken  and 
her  right  knee  Joint  wrenched,  strained,  and 
dislocated,  and  the  two  bones  between  the 
ankle  and  the  knee  were  bent,  and  the  mus- 
cles and  ligaments  which  held  the  bones  to- 
gether were  broken ;  that  she  will  alwajrs  be 
a  cripple  by  reason  of  said  injuries,  and  she 
has  suffered  great  physical  pain  and  mental 
anguish  ever  since  she  received  the  injuries 
for  which  damages  are  sought;  that  it  was 
necessary  for  her  to  be  operated  upon;  and 
that  the  doctor  who  performed  the  operation 
made  two  incisions  through  the  skin  and  flesh 
in  her  right  leg  and  hip,  which  will  cause  her 
to  be  perman^tly  scarred. 

The  court  properly  overruled  the  demurrers 
interposed  to  the  petition,  as  a  cause  of  action 
was  set  out  It  is  admitted  that  the  defend- 
ant had  a  right  to  place  the  sewer  pipes  in 
the  streets,  but  it  is  contended  that  the  cause 
of  plaintilTs  injuries  was  the  "manner"  in 
which  the  pipes  were  placed  on  the  ground 
and  in  the  street  In  Jones  v.  City  of  Atlan- 
ta, 142  6a.  151,  82  S.  B.  540,  it  was  held 
that,  where  a  city  placed  a  part  of  a  fence  in 
an  alley  and  left  it  in  such  a  leaning  position 
as  to  cause  the  same  to  t&)l  over  and  injure 
a  pedestrian,  the  city  was  liable. 

[6]  The  following  evidence,  briefly  stated, 
was  adduced  on  the  trial  of  the  case,  which 
in  our  opinion  was  amply  sufQcient  to  author- 
ize the  charge  complained  of  on  the  subject 
of  deformity:  Dr.  W.  E.  Jankey  testified  that 
he  attended  the  plaintiff  in  the  year  1917, 
and  found  that  she  had  an  infection  of  the 
right  knee  and  a  dislocation  of  the  knee  Joint; 
that  he  operated  on  her,  and  that  an  injury 
of  this  kind  was  very  painful ;  that  she  has 
a  permanent  injury,  and  that  in  walking  she 
wHl  not  have  "true  use"  of  the  foot  There 
was  also  evidence  to  the  effect  that  there  was 
a  difference  of  a  quarter  of  an  inch  in  the 
size  of  the  two  knees,  and  that  there  was  a 
scar  on  the  outside  surface  at  the  knee  Joint 
where  an  incision  had  been  made  and  a  drain- 
age placed.  The  child's  mother  testified  that 
it  had  not  grown  much  since  the  injury,  and 
that  it  was  very  delicate.  "In  walking  on  the 
fioor  she  stumbles  and  falls  like  she  absolute- 
ly gives  out.  She  does  not  grow  very  much, 
seems  to  be  stunted  to  some  extent  on  account 
of  it  [the  injury].  The  girl  walks  differently, 
in  that  her  leg  is  crooked  and  she  walks  with 
her  foot  in.  Her  toes  turn  in;  her  leg  is 
crooked.  She  did  not  walk  that  way  before 
she  got  hurt" 


the  allegation  as  to  the  place  where  the  inju- 
ry happened  and  the  proof  as  to  the  place 
where  it  did  happen,  as  to  bring  into  con- 
sideration different  principles  of  law  appli- 
cable to  the  question  of  liability.  In  other 
words,  the  proof  sustained  all  of  the  material 
allegations  of  the  petition.  The  petition  al- 
leged that  the  plaintiff  was  walking  upon  and 
along  the  sidewalk  by  the  side  of  the  sewer 
pipes  when  all  of  a  sudden,  and  without 
warning,  one  of  them  fell  over  and  struck 
her  upon  the  right  hip.  The  plaintlff*s  moth- 
er testified  that  the  pipes  were  placed  in  a 
gutter  running  parallel  to  the  sidewalk,  and 
were  "leaning  towards  the  sidewalk,  right 
at  the  sidewalk";  that,  "when  the  child  was 
hurt,  I  went  down  there  to  get  her,  and,  aft- 
er the  excitement  was  over,  I  saw  the  sewers. 
•  •  •  When  the  sewer  pipe  was  pulled  off 
of  the  little  girl,  she  was  lying  right  on  the 
sidewalk  where  the  people  walk.' 
Judgment  affirmed. 


t> 


JENKINS.  P.  J.,  and  STEPHENS,  J. 
cur« 


con- 


(24  Ga.  App.  316) 

LANGSTON  v.  STATE.     (No.  10580.) 

(Court  of  Appeals  of  Georgia,  Division  Na  1. 

Nov.  4  1919.) 

(SyllahuB  ly  the  Courts 

1.  JuBT  ^=999(8)  —  Disqualification   fbom 

FOBMATION  AND  EXPBESSION  OF  OPINION. 

One  is  not  disqualified  from  being  a  juror 
in  a  criminal  case  because  of  the  formation  and 
expression  of  an  opinion  as  to  the  guilt  or  in- 
nocence of  the  accused,  unless  such  opinion  is 
formed  and  expressed  either  from  having  seen 
the  crime  committed  or  from  having  heard  the 
testimony  under  oath. 

2.  Obiminal  law  ^=:»956(10)  —  Qualifica- 
tion OF  jubob;  ov£bbuling  of  extbaobdi- 

NABY  MOTION   FOB   NEW   TBIAL. 

Upon  the  hearing  of  the  extraordinary  mo- 
tion for  a  new  trial  in  the  instant  case,  the 
evidence  for  the  defendant  was  met  with  a 
counter  showing  by  the  state,  and  it  is  not 
made  to  appear  that  the  judge  abused  his  dis- 
cretion in  overruling  the  motion. 

(Additional  SyUabiu  ly  Editorial  Btajf.) 

8.  JxTBT  €=»131(9)~Statutobt  zntebbooato- 
BiEs  on  voib  dibb  —  "Testdcont  undsb 
oath," 

The  swearing  out  of  a  warrant  before  a 
magistrate  cannot  be  considered  as  *' testimony 
under  oath"  within  the  meaning  of  Pen.  Code 
1910,  §  lOOl,  providing  that  upon  the  trial  of 
any  felony  a  juror  may,  upon  his  voir  dire,  be 
questioned  as  to  whether,  "having  heard  any  of 
the  testimony  delivered  under  oath,"  he  has 
formed  and  expressed  any  opinion  in  regard 
to  the  guilt  or  innocence  of  accused. 


^s»For  other  casea  lee  same  topic  and  KBT-NUMBER  in  all  Key-Numbered  Digests  and  Indexes 


! 


101  SOUTHBASTEBN  KEPORTBB 


(Ga. 


Error  from  Superior  Court,  Jeff  Davia 
Oounty;   J.  P.  Hlghsmith.  Judge. 

Robert  Langston  was  prosecoted  for  an  of* 
fense,  and  from  the  Judgment  and  the  denial 
of  his  motion  for  a  new  trial  he  brings  error. 
Affirmed. 

See,  also,  97  S.  EL  444. 

S.  D.  Dell,  of  Hazlehurst,  for  t)laintiff  In 
error. 

Alvin  V.  Sellers,  SoL  Gen.,  of  Baxley,  and 
J.  Mark  Wiicox,  of  Hazlehurst,  for  the  State. 

m 

BROXI/ES.  C.  J.  In  the  instant  case,  upon 
the  hearing  of  the  extraordinary  motion  for 
a  new  trial,  it  was  shown  by  the  affidavit  of 
Hattie  Lowery  that  one  of  the  jurors  was  the 
magistrate  before  whom  the  warrant,  charg- 
ing the  defendant  with  the  crime  for  which 
he  was  subsequently  convicted,  was  sworn 
out,  and  that  the  juror  had  stated  to  the  affi- 
ant, before  the  trial  of  the  defendant  in  the 
superior  court,  that  there  was  no  doubt 
about  the  defendant's  guilt,  and  that  he 
ought  to  be  convicted.  It  was  also  shown  by 
the  affidavit  of  defendant's  counsel  that  aft- 
er the  trial  in  the  superior  court  the  juror 
virtually  admitted  to  him  that  he  had  made 
such  statements,  and  that  he  further  stated 
"that  he  always  Investigated  thoroughly  such 
cases  before  he  issued  warrants,  and  did  in 
this  case,  and  that  at  the  time  of  the  alleged 
conversation  with  Hattie  Lowery  the  matter 
was  fresh  in  his  mind,  and  that  he  guessed 
he  made  the  statements."  The  two  affidavits 
were  accompanied  by  the  necessary  support- 
ing affidavits.  The  state  in  a  counter  show- 
ing presented  an  affidavit  from  the  juror  in 
question,  in  which  he  admitted  that  he  was 
the  justice  of  the  peace  who  issued  the  war- 
rant against  the  defendant;  that  the  defend- 
ant was  brought  before  him  and  waived  com- 
mitment hearing,  and  that  he  assessed  bond; 
"deponent  also  remembers  that  at  about  this 
time  Hattie  Lowery  asked  him  what  the 
charge  was  against  the  defendant,  and  de- 
ponent told  her  that  Eugenia  Reddick  had 
sworn  out  a  warrant  against  the  defendant, 
charging  him  with  assault  with  intent  to 
rape  her  little  girl,  but  deponent  does  not 
remember  telling  Hattie  Lowery  or  any  other 
person  that  defendant  was  guilty  and  ought 
to  be  convicted,  or  that  there  was  any  doubt 
about  his  guilt ;  nor  does  deponent  remember 
making  any  other  statement  of  a  similar  na- 
ture to  anybody ;  deponent  cannot  swear  pos- 
itively that  he  did  not  make  such  a  statement 
for  the  reason  that  he  does  not  remember  it, 
but  says  that  if  he  did  make  such  a  state- 
ment he  has  completely  forgottex)  It."  In 
his  affidavit  the  juror  further  stated: 


•<i 


'Deponent  says  that  at  the  time  of  the  trial 
of  said  case  and  at  the  time  deponent  was  ac- 
cepted as  a  juror  to  try  the  same,  there  w^s 
no  bias  or  prejudice  resting  upon  deponent's 
mind,  either  for  or  agaiust  the  defendant,  Rob- 
ert Langston;   that  deponent  entered  upon  the 


trial  of  said  case  with  his  mind  open  and  im- 
partial as  between  the  state  and  the  accused, 
and  with  his  mind  free  from  any  bias  or  prej- 
udice whatever;  that  he  returned  in  said  case 
the  only  verdict  which,  in  deponent's  opinion, 
was  authoriised  by  the  evidence;  that  if  the 
evidence  had  warranted  or  authorised  it  depo- 
nent would  have  gladly  returned  a  verdict  of 
acquittal  That  deponent  had  not  fanned  anp 
opkiiofi,  previoui  to  the  trial  of  Maid  ca<e,  as 
to  the  ffuiU  of  the  defendant,  and  had  no  prej- 
udice or  bias  resting  upon  his  mind  either  for 
or  against  the  accused,  and  that  he  entered  up- 
on the  trial  of  said  case  with  the  dietermination 
to  render  whatever  verdict  was,  in  deponent's 
opinion,  required  by  the  evidence,  whether  of 
conviction  or  acquittal,  and  that  to  the  best 
of  his  ability  he  did  return  such  verdict." 
(Italics  ours.) 

It  also  appears  from  a  note  by  the  trial 
judge  that  the  warrant  against  the  defendant 
issued  by  the  juror  was  put  in  evidence  upon 
the  trial,  and  that  this  was  known  by  the 
defendant's  counsel. 

[1, 2]  1,2.  As  held  in  the  first  headnote,  to 
disqualify  one  from  being  a  juror  in  a  crim- 
inal case,  because  of  the  formation  and  ex- 
pression of  an  opinion  as  to  the  guilt  or  Inno- 
cence of  the  accused,  the  opinion  must  have 
been  formed  and  ea^reased,  either  from  hav- 
ing seen  the  crime  committed  or  from  having 
heard  the  testimony  under  oath.  Penal  Code, 
1 1001  (1);  Loyd  t.  State,  46  Ga.  68  (6) ;  Wil- 
bum  V.  State,  141  Ga.  510,  81  S.  E.  444  (8), 
and  cases  cited.  While  the  evidence  upon  the 
hearing  of  the  extraordinary  motion  for  a 
new  trial  may  have  demanded  a  finding 
that  the  ^uror  had  ewpreeaed  an  opinion  as  to 
the  defendant's  guilt,  it  did  not  demand  a 
finding  that  he  had  formed  and  expressed 
such  an  opinion,  since  the  juror  in  his  affi- 
davit specifically  denied  that  he  had  formed 
any  opinion,  previous  to  the  trial  of  the  case, 
as  to  the  guilt  of  the  defendant  Further- 
more, even  if  It  be  conceded  that  the  e^pre*- 
aion  of  an  oi^nion  necessarily  shows  a  prior 
formation  of  the  opinion,  it  does  not  appear 
in  this  case  that  the  opinion  of  the  juror  as 
to  the  guilt  of  the  accused  was  formed  from 
having  seen  the  crime  committed  or  from 
having  heard  the  testimony  under  oath.  The 
defendant  waived  a  commitment  trial,  and 
consequently  it  will  be  presumed  that  no  tea- 
timowy  under  oath  was  heard  by  the  com- 
mitting magistrate. 

[3]  We  do  not  think  that  the  swearing  out 
of  the  warrant  could  be  considered  as  "testi- 
mony under  oath"  within  the  meaning  of  the 
statute.  There  was  no  contention  that  the 
juror  had  seen  the  crime  committed.  Ck)nse- 
quently  it  was  for  the  judge,  who  as  to  ail 
matters  of  fact  was  the  trior,  to  decide 
whether  the  juror  had  formed  and  esppreaaed 
an  opinion  as  to  the  guilt  of  the  accused 
from  having  heard  any  of  the  testimony  de- 
livered on  oath;  and,  in  our  opinion,  his  de- 
cision in  favor  of  the  state  on  this  issue  of 
fact  was  authoilzed  by  the  evideiice  sub- 
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mitted.    It  follows  that  the  court  did  not  err 
In  overruling  the  motion  for  a  new  trial. 
Judgment  affirmed. 

LUKB  and  BLOODWORTH,  JJ.,  concur. 


(14  Ga.  App.  408) 
HAMLIN  6t  aL  v.  LUPO.     (No.  10477.) 

(Court  of  A^ppeals  of  Georgia,  Division  No.  2. 

Nov.  6,  1919.) 

(Byllabu§  hy  the  Court.) 

1.  EVIDBNOB    «=>868(l)**WlTNB88ES   ^S>29S^ 

Pboduction  of  books  akd  pafbbs. 

"The  trial  court  has  the  power  to  require, 
and  should  require,  the  production  of  any  per- 
tinent documentary  evidence  which  may  illus- 
trate the  issue,  and  which  is  within  the  power 
or  custody  of  any  person  then  personally  in 
court,  except  where  the  disclosure  is  prevented 
by  privilege."  Atlantic  Coast  line  R.  Co.  v. 
Hin,  12  Ga.  App.  392,  77  S.  B.  316  (3).  In 
the  instant  case  the  papers  ordered  into  court 
by  the  trial  judge  did  not  come  within  the 
exception,  to  wit,  that  their  disclosure  was  pre- 
vented by  privilege. 

2.  GboUNDS  of  IfOTION   FOB  NBW   TBIAL. 

Under  the  foregoing  ruling  the  exceptions 
contained  in  first,  second,  third,  and  fourth 
grounds  of  the  amendment  to  the  motion  for  a 
new  trial  are  without  substantial  merit. 

8.  Bills  and  notes  ^=»537(l)~DiBXGnoN  of 
vebdict;  conflict  in  evidencb. 

The  mere  fact  that  there  was  a  conflict  in 
the  testimony  does  not  render  the  direction  of 
a  verdict  erroneous,  when  it  appears  that  the 
conflict  was  immaterial,  and  that,  giving  to 
the  opposite  party  the  benefit  of  the  most  fh- 
vorable  view  of  the  evidence  as  a  whole  and  all 
legitimate  inference  therefrom,  the  verdict 
against  him  was  demanded.  See  Shedd  v. 
Standard  Sewing  Machine  Ck>.,  21  Ga.  App. 
873,  94  S.  E.  646  (2). 

(Additional  ByUahu9  by  Ediiorial  Btajf.) 

i.  Patment  «s»74(1)— Evidbnob;   "bbcbift.'* 

A  ''receipt'*  is  not  a  contract,  but  a  mere 
admission  in  writing  of  the  fact  of  pasrment 
or  other  settlement  between  debtor  and  creditor, 
and  under  Civ.  C!ode  1910,  §  5795,  is  only  prima 
fade  evidence  of  payment  subject  to  explana- 
tion. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Re- 
ceipt] 

Error  from  C^ty  Court  of  Eastman ;  G.  W. 
GriflSn,  Judge. 

Action  by  B.  N.  Lupo  against  J.  M.  Hamlin 
and  others.  Directed  verdict  for  plaintiff, 
motion  for  new  trial  denied,  and  defendants 
bring  error.   Affirmed. 

C.  W.  Atwlll,  of  Eastman,  for  plaintiffs  in 
error. 

Roberta  ft  Smith,  of  Eastman,  for  defend- 
ant in  error. 


SMITH,  J.  This  is  a  suit  iip<m  a  promia- 
sory  note.  The  defendants  filed  a  plea  of  pay- 
ment The  court  directed  a  verdict  for  the 
plaintiff.  The  defendants  made  a  motion 
for  a  new  trial,  which  was  overruled,  and 
they  excepted. 

The  sole  issue  involved  in  the  case  is  one 
of  payment  The  defendants  claimed  that 
they  had  made  two  payments  on  the  note 
sued  upon.  On  tho  other  hand,  the  plaintiff 
claimed  that  the  principal  debtor  owed  him 
several  hundred  dollars,  including  notes  and 
an  account,  and  that  the  payments  referred 
to  were  not  made  on  the  note  sued  upon,  but 
were  pasrmeuts  on  an  account.  On  the  trial 
the  plaintiff  testified  that  neither  one  of  the 
defendants  had  ever  paid  him  anything  on 
the  note  in  question,  but  that  the  payments 
relied  upon  by  the  defendants  as  a  defense 
were  made  on  an  account,  and  so  credited  on 
his  books.  He  then  introduced  in  evidence 
his  books,  showing  several  items  of  account 
due  him  by  the  defendant  Hamlin.  The  de- 
fendant Hamlin  testified  that  he  owed  the 
plaintiff  only  a  small  balance  of  $5  on  the 
note,  as  he  had  paid  him  $50  in  money  and 
instructed  him  to  credit  it  on  the  note,  and 
that  the  plaintiff  "took  the  money  with  that 
understanding,  and  said  he  would  do  so.*' 
This  witness  testified  further  that  he  gavq 
his  "son  John  $50,  and  instructed  him  to  tell 
Mr.  Lupo  [the  plaintiff]  to  credit  it  on  this 
note.*'  The  witness  also  stated  that  he  did 
owe  the  plaintiff  a  balance  on  an  account,  but 
that  he  did  not  know  exactly  how  much.  The 
defendant's  son  testified  that  his  father  gave 
him  $50  in  money,  instructing  him  to  give  it 
to  the  plaintiff  and  tell  him  to  credit  it  on  the 
note  sued  upon,  and  that  he  paid  the  money  to 
the  plaintiff  in  accordance  with  his  father's 
instructions.  The  plaintiff,  on  redirect  exam- 
ination, denied  that  he  was  ever  instructed 
by  the  defendant  Hamlin  or  his  son  to  apply 
the  payments  in  question  to  the  note,  but  that 
he  gave  a  receipt  to  each  of  them,  whi(di 
would  show  for  itself  that  the  payments 
made  were  credited  not  on  the  note,  but  on 
an  account  By  an  order  of  the  trial  Judge 
the  receipts  were  brought  into  court  and  in- 
troduced in  evidence.    They  were  as  follows: 

"Received  of  J.  M«  Hamlin  fifty-five  and 
no/100  dollars  (in  Cochran)  on  acct  [Signed] 
R.  N.  Lupo.    Nov.  16th,  1912." 

"Received  of  J.  M.  Hamlin  fifty  and  no/100 
dollars  on  acct  (by  Johnny).  [Signed]  R.  N. 
Lupo.    Empire,  Ga.,  Jxnxp  11th,  1912.-' 

[1-S]  This  was  in  substance  the  entire 
evidence  introduced,  and  it  will  be  observed 
that  there  is  absolutely  no  evidoice  whatever 
from  the  defendant  Hamlin  that  at  the  time 
he  received  the  receipts  he  made  any  com- 
plaint as  to  th^r  wording;  whidi  showed 
clearly  that  they  were  given  for  certain  pay- 
ments on  an  account  and  not  for  payments  on 
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the  note  sued  upon.  Neither  Is  there  any  evl* 
dence  showing,  or  even  tending  to  show,  that 
the  plaintiff  practiced  any  fraud  upon  or  In 
any  respect  exercised  any  undue  influence 
over  the  defendant.  Under  these  circum- 
stances the  taking  of  the  receipts,  which  the 
defendant  accepted  without  complaint  and 
actually  held  in  his  possession  until  ordered 
to  produce  them  on  the  trial,  was  such  an 
acquiescence  on  his  part  as  to  what  they  con- 
tained or  recited  as  to  bind  him.  In  Bird  v. 
Benton,  127  Ga.  371,  56  S.  B.  450  (3),  the  Su- 
preme Court  approved  the  following  charge: 

'*If,  after  directing  the  application  of  pay- 
ments to  mule  notes,  the  defendant  consented, 
directly  or  impliedly,  from  his  acts  or  words, 
to  a  different  application  of  said  payments 
from  that  requested,  or  acquiesced  in  a  differ- 
ent application  of  said  payments  from  that 
requested,  then  he  would  be  bound  by  his  ac- 
quiescence." 

In  Kennedy  v.  Davis,  82  Qa.  210,  8  S.  E.  62» 
it  was  h^d  that : 

"The  reception  without  objection  by  the  mort- 
gagors of  accounts  of  sales  showing  the  disposi- 
tion made  of  the  proceeds,  and  allowing  the 
mortgage  to  remain  in  the  hands  of  the  mort- 
gagees, with  all  other  facts  and  circumstances 
of  the  case,  are  opposed  to  a  verdict  support- 
ing a  plea  tiiat  the  mortgage  was  paid  off." 

• 

[4]  Although  it  is  true  that  a  receipt  is  not 
a  contract  but  merely  an  admission  In  writ- 
ing of  the  fact  of  payment  or  other  settlement 
between  debtor  and  creditor,  and,  under  sec- 
tion 5795  of  our  Code,  it  is  only  prima  fade 
evidence  of  payment,  and  is  subject  to  ex- 
planation, there  was  no  sufllcient  explanation 
in  the  present  case  why  the  defendant  should 
not  be  bound  by  the  recitals  in  the  receipts. 
The  court  did  not,  therefore,  err  in  directing 
a  verdict  for  the  plaintiff. 

Judgment  affirmed. 

JENKINS,  P.  J.,  and  STEPHENS,  J.,  concur. 


(24  Ga.  App.  320) 

TEBBE  HAUTE  NAT.  BANK  v.  HOBNE- 

ANDBEWS  COMMISSION  CO. 

(No.  10674.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

Nov.  4.  1019.) 

(Syllahua  hy  the  Court.) 

1.  Pleading  «=>34(4),  214(5)— Constbuction 
against  plbadeb. 
"The  allegations  of  a  pleading  are  to  be 
construed  most  strongly  against  the  pleader, 
when  attacked  by  demurrer.  The  demurrer 
admits  only  the  facts,  and  not  the  legal  con- 
clusions drawn  therefrom  by  the  pleader."'  An- 
thony V.  Dudley  Sash,  Door  &  Lumber  Co.,  21 
Ga.  App.  412,  94  S.  E.  634(2). 


2.  Cabbibbs  <@=»58,  69(2)— Wabbantt  of  titlk 
to  goods  bt  holdeb  of  sill  of  lading. 
The  demurrer  upon  the  ground  that  neither 
the  first  nor  the  second  count  of  the  petition 
sets  forth  a  cause  of  action  should  have  been 
sustained.  Fourth  National  Bank  v.  Mayer,  89 
Qa.  108,  14  &  E.  891(2);  Akers  v.  Jefferson 
County  Savings  Bank,  120  Qa.  1066,  48  S.  E. 
424(1);  Leonhardt  &  Co.  v.  SmaU  &  Co.,  117 
Tenn.  153,  96  S.  W.  1051,  6  L.  B.  A.  (N.  S.) 
887,  119  Am.  St.  Rep.  994. 

(a)  The  foregoing  ruling  renders' it  unneces- 
sary to  decide  the  question  of  jurisdiction, 
raised  by  the  pleadings. 

Error  from  Superior  Court,  Baldwin  Coun- 
ty; J.  B.  Park,  Judge. 

Suit  by  attachment  by  the  Horne-An- 
drews  Commission  Company  against  the  Tor- 
re Haute  National  Bank.  General  demur- 
rer to  petition  overruled,  and  defendant 
brings  error.    Reversed. 

D.  S.  Sanford  and  Sibley  &  Sibley,  all  of 
MiUedgeville,  for  plaintiff  in  error. 

Allen  &  Pottle^  of  MiUedgeville,  for  de- 
fendant in  error. 

LUKE,  J.  Home-Andrews  Commission 
Company,  a  corporation  of  Baldwin  county » 
Ga.,  brought  suit  by  attachment  against 
Terre  Haute  National  Bank,  a  resident  of 
the  state  of  Indiana.  The  petition  was  in 
two  counts. 

The  first  count  of  the  petition  alleged: 

(1)  On  or  about  February  18,  1918,  plain- 
tiff purchased  from  the  Prater-Mottier  Com- 
pany of  Terre  Haute,  Ind.,  one  car  of  yel- 
low ear  corn  at  $1.88%  a  bushel  f.  o.  b. 
cars  at  Milledgeville,  Ga. 

(2)  The  total  amount  of  the  purchase  mon- 
ey was  $1,447.05,  for  whidi  sum  said  Prater- 
Mottier  Company  on  February  19,  1918,  drew 
a  draft  on  plaintiff,  payable  to  the  order  of 
Terre  Haute  National  Bank,  at  Terre  Haute, 
Ind.,  and  attached  said  draft  to  a  bill  of  lad- 
ing covering  said  car  of  com. 

(3)  Upon  the  arrival  of  said  draft  and  bill 
of  lading  at  the  First  National  Bank  of  Mil- 
ledgeville, Ga.,  for  collection,  the  same  was 
duly  presented  to  plaintiff,  and  plaintiff, 
without  having  the  privilege  or  opportunity 
of  inspecting  said  com,  paid  said  draft  to  the 
First  National  Bank  of  Milledgeville,  Ga. 

(4)  Immediately  thereafter  the  said  car  of 
corn  was  delivered  to  plaintiff  at  its  ware- 
house in  the  city  of  Milledgeville,  Ga.,  and 
upon  inspection  it  was  ascertained  that  said 
corn  was  damp  and  hot  and  rotting,  and 
utterly  unfit  for  use  of  man  or  beast;  and 
utterly  valueless,  and  plaintiff  received  no 
consideration  whatever  for  its  payment  of 
tjhe  amount  hereinbefore  set  out,  to  wit, 
$1,447.05. 

(5)  Under  plaintiff's  contract  said  com  was 
to  be  delivered  to  it  In  Milledgeville,  Ga., 
and  under  the  terms  of  said  contract  the  de- 
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livery  thereof  to  the  common  carrier  in  Terre 
Haute,  Ind.,  was  not  a  delivery  to  it 

(6)  The  bill  of  lading  was  issued  by  the 
Louisville  &  Nashville  Bailroad  Company  at 
Evansville,  Ind.,  to  the  Terre  Haute  Nation- 
al Bank  of  Terre  Haute,  Ind.,  and  therefore 
at  the  time  said  com  was  delivered  to  said 
carrier  for  shipment  to  Milledgeville,  Ga., 
said  Terre  Haute  National  Bank  was  the 
owner  of  said  com,  and  assumed,  by  virtue 
of  its  contract  with  said  Prater-Mottier  Com- 
pany, the  obligation  of  said  company  to  de- 
liver the  com  in  mercantile  condition  to 
plaintiif  at  Milledgeville,  Ga. 

(7)  The  draft  for  the  purchase  money  of 
said  corn,  accompanying  said  bill  of  lading, 
was  drawn,  payable  to  said  Terre  Haute 
National  Bank,  and  was  delivered  to  said 
bank,  not  for  ct)llection  only,  but  in  consider- 
ation of  the  actual  sale  of  the  com  to  said 
Terre  Haute  National  Bank. 

(8)  Pending  the  arrival  of  said  com  In  Mil- 
ledgeville, the  said  Prater-Mottier  Company 
went  into  the  hands  of  a  receiver. 

(9)  Plaintiff  therefore  avers  that  there 
has  been  a  total  failure  of  consideration  un- 
der the  contract,  and  that  It  has  received  no 
consideration  whatever  for  the  $1,447.05  paid 
as  hereinbefore  set  out,  and  that  for  the  rea- 
sons hereinbefore  stated  the  said  Terre 
Haute  National  Bank  is  liable  to  plaintiff 
in  the  full  sum  of  $1,447.05,  besides  interest 
at  7  per  cent,  per  annum  from  February  18, 
191& 

aO)  On  March  9,  1918,  after  the  plaintiff 
ascertained  that  said  com  was  utterly  value- 
less, it  sued  out  an  attachment,  returnable 
to  the  superior  court  of  Baldwin  county, 
Ga.,  making  the  affidavit  and  executing  the 
bond  required  by  the  laws  of  said  state,  and 
caused  said  attachment  to  be  levied  by  gar- 
nishment, summons  of  which  was  duly  serv- 
ed upon  the  First  National  Bank  of  Milledge- 
ville, Ga. 

(11)  Under  said  summons  of  garnishment 
the  said  First  National  Bank  of  Milledge- 
ville, Ga.,  Is  holding  in  its  possession  the 
sum  of  $997.31,  and  it  will  answer  that  it 
hold  said  sum  of  money  under  said  summons 
of  garnishment  at  the  July  term,  1918,  of 
the  superior  court  of  said  county. 

The  second  count  repeats  the  allegations 
of  paragraphs  1,  2,  8,  and  4,  and  alleges : 

(5)  At  the  time  of  the  delivery  of  said  com 
by  said  Prater-Mottier  Company  at  Evans- 
ville,  Ind.,  the  point  of  shipment,  it  trans- 
ferred to  the  Terre  Haute  National  Bank  of 
Terre  Hattte,  Ind.,  the  bill  of  lading  from 
said  carrier  for  the  com  shipped  by  it.  and 
at  the  same  time  gave  to  said  bank  a  draft 
drawn  by  it  for  the  purchase  money  thereof 


under  the  terms  of  its  contract  vdth  plain- 
tiff, to  wit,  $1,447.05,  payable  to  the  order 
of  said  bank. 

(6)  Therefore  the  said  Terre  Haute  Nation- 
al Bank  became  the  purdiaser  of  said  com 
before  its  shipment  from  Evansville,  Ind., 
and  before  its  delivery  to  plaintiff. 

(7)  Therefore  said  plaintiff  was  not  liable 
to  said  Terre  Haute  National  Bank  on  said 
bill  of  lading  or  on  said  draft  in  any  sum 
whatever,  because  said  com,  as  hereinbefore 
set  out,  was  utterly  valueless. 

(8)  Plaintiff  is  entitled  to  recover  from 
said  Terre  Haute  National  Bank  the  full 
amount  of  said  purchase  money,  for  the 
reason  that  it  paid  said  draft,  relying  in  good 
faith  upon  the  shipment  by  said  Terre  Haute 
National  Bank  of  mercantUe  com,  and,  the 
bill  of  ^adinjg  being  accompanied  with  a 
sight  draft,  it  had  neither  the  privilege 
nor  the  opportunity  of  examining  said  corn 
before  said  draft  was  presented  for  pay- 
ment and  actually  paid  by  it 

Paragraphs  9,  10,  and  11  of  the  second 
count  repeat  the  allegations  of  the  corre- 
sponding paragraphs  of  the  first  count.  Bolh 
counts  of  the  petition  concluded  with  the  same 
prayer,  to  wit,  for  Judgment  in  personam 
against  Terre  Haute  National  Bank  for  the 
sum  sued  for,  $1,447.05,  and  for  judgment  In 
rem  against  the  funds  of  said  bank  in  the 
hands  of  the  garnishee. 

The  defendant  demurred  generally  upon 
two  grounds:  (1)  That  neither  the  first  nor 
the  second  count  of  the  petition  sets  out  a 
cause  of  action ;  O  that  "the  court  Is  with- 
out jurisdiction  of  the  case  of  a  national 
bank,  of  which  it  appears  this  defendant  Is, 
for  that  it  appears  from  the  petition  that 
the  defendant  is  a  national  bank,  and  suit 
by  attachment  cannot  be  entertained  by  the 
superior  court  before  a  final  judgment  has 
been  rendered  against  it,  as  it  appears  from 
the  petition."  The  court  overruled  the  de- 
murrer upon  both  grounds,  and  the  defendant 
excepted. 

[1 , 2]  The  petition  in  neither  of  the  counts 
pleads  such  cause  of  action  as  renders  the 
defendant  Terre  Haute  National  Bank  lia- 
ble upon  warranty  of  the  goods  purchased 
by  the  plaintiff  from  Prater-Mottier  Com- 
pany.  No  such  relation  between  plaintiff  and 
defendant  has  arisen  simply  upon  the  pur- 
chase of  the  draft  and  bill  of  lading  by  the 
defendant  of  the  goods  bought  as  will  entitle 
the  plaintiff  to  recover  for  a  breach  of  duty 
imposed  by  law  upon  the  seller  of  the  goods. 

Judgment  reversed, 

BR0YUE3S,  0.  J.,  and  BLOODWORTH,  J., 
concur. 
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SWIFT  ft  CO.  T.  TEMPELOS  «t  aL 
(No.  250.) 

(Supreme  Court  of  North  Carolina.    Not.  12, 

1919.) 

OONVETANGBS     ^S»47— BXTLK 


**8T00K  OF  ICEBCHANDISB.'' 


1.  Fraudulent 
BALEB  act; 

Goods  and  fixtures  used  in  a  restaurant  con- 
ducted on  the  ordinary  plan  is  not  a  "stock  of 
merchandise"  within  the  meaning  of  the  Bulk 
Sales  Act;  such  words  being  used  in  their 
common  and  ordinary  acceptation,  and  meaning 
the  goods  or  chattels  which  a  merchant  holds 
for  sale,  being  equivalent  to  "stock  in  trade." 
[Ed.  Note.--For  other  definitions,  see  Words 
and  Phrases,  Second  Series,  Stock  of  Goods, 
Wares,  and  Merchandise.] 

2.  Fraudulent    convetances   ^=»5  — Bulk 
BALES  aot;   strict  construction. 

The  Bulk  Sales  Act  is  in  derogation  of  the 
common  law  and  must  be  strictly  construed. 

Appeal  from  Superior  Court,  Wake  County; 
Allen,  Judge. 

Action  by  Swift  ft  Ca  against  James  Tern- 
pelos,  trading  as  the  Busy  Bee  Caf6,  and 
J.  E.  Befarrah.  From  a  Judgment  against 
bim,  tbe  last-named  defendant  appeals. 
Error. 

The  plaintiff  alleged  that  the  defendant 
James  Tempelos,  who  owned  and  conducted 
an  ordinary  restaurant  in  the  dty  of  Baleigh, 
at  No.  225  South  Wilmington  street,  known 
as  the  "Busy  Bee  Caf^,"  was,  at  the  com- 
mencement of  this  action,  indebted  to  it,  for 
goods  sold  and  delivered,  in  the  sum  of 
$755.90,  which  has  been  due  since  November 
12,  1917,  and  that,  while  that  amount  was 
still  due  to  it,  the  defendant  sold  and  con- 
veyed to  his  codefendant,  J.  E.  Befarrah,  all 
the  property  in  said  restaurant,  consisting  of 
canned  goods  and  other  groceries  and  food 
supplies,  and  the  furniture  and  fixtures  used 
in  connection  with  the  business,  for  $2,300, 
and  that  the  sale  was  made  in  bulk,  contrary 
to  the  Bulk  Sales  Law  (Gregory's  SuppL  to 
Pell's  Revisal,  I  9G4a),  which  reads  as  fel- 
lows: 

"The  sale  in  bulk  of  a  large  part  or  the  whole 
of  a  stock  of  merchandise,  otherwise  tiiian  in 
the  ordinary  course  of  trade  and  in  regular  and 
usual  prosecution  of  the  seller's  business,  shall 
be  prima  fade  evidence  of  fraud,  and  void  as 
against  creditors  of  the  seller,  unless  the  seller," 
etc 

Haintiil  therefore  alleges  that,  as  the  re- 
quirements of  that  act  were  not  complied 
with  by  the  parties  to  the  sale,  it  is  void  and 
of  no  ettect  against  the  creditors  of  the  de- 
fendant James  Tempeloa  Plaintiff  prays 
Judgment  for  the  debt,  and  that  the  property 
be  seized  and  applied  to  its  payment. 

Defendant  answered  and  denied  the  mate- 
rial allegations,  except  as  to  the  debt  due  the 
plaintiff  and  the  sale  of  the  goods. 


The  Jury  returned  the  following  verdict: 

"(1)  Is  the  defendant  Tempelos  indebted  to 
the  plaintiff,  and,  if  so,  in  what  amount?  An- 
swer: Seven  hundred,  fifty-flve  dollars  and 
ninety  cents  ($755.90),  and  interest  from  Nov« 
ember  12,  1917. 

*'(2)  What  was  the  value  of  the  goods  pur- 
chased from  Tempelos  by  the  defendant  Befar- 
rah, other  than  the  fixtures,  that  is  to  say: 

"1.  What  was  the  value  of  the  eggs?  An- 
swer: Two  hundred  dollars  ($200)  • 

"2.  What  was  the  value  of  all  induding  the 
eggs?  Answer:  BV>ur  hundred  fiftj  dollars 
($450)." 

The  court  gave  Judgment  against  J.  E. 
Befarrah  for  $450,  and  directed  that  the 
$200,  the  value  of  the  eggs,  whldi  had  been 
attached,  be  applied  to  it,  as  a  credit  thereon. 
It  also  adjudged  that  the  property  which 
was  sold  by  Tempelos  to  Befarrah  be  seized 
under  execution,  or  other  legal  process,  and 
sold,  for  the  satisfaction  of  the  balance  of  the 
Judgment.  There  seems  to  have  been  no 
Judgment  for  the  debt  of  $755.90  against 
James  Tempelos,  but  that  may  not  be  mate- 
rial in  the  view  taken  of  the  case,  and  may 
yet  be  entered  below  if  desired,  when  the 
case  is  remanded  for  Judgment  there. 

Defendant  James  Befarrah  appealed  from 
the  Judgment 

J.  C  Little  and  Manning,  Kitchen  dt  Me- 
bane,  all  of  Raleigh,  for  appellant. 
J.  M.  Broughton,  of  Baleigh,  for  appellee. 

WALKER,  J.  (after  stating  the  facts  as 
above).  [1,  2]  The  question  la  v^ether  the 
goods  and  fixtures  used  in  a  restaurant, 
which  is  conducted  on  the  ordinary  plan,  is 
a  "stock  of  merchandise"  within  the  worda 
and  meaning  of  the  Bulk  Sales  Act,  copied 
above.  We  do  not  think  that  they  come  with- 
in that  designation.  The  Bulk  Sales  Act  is 
in  derogation  of  the  common  law  and  must 
be  strictly  construed.  Fairfield  Shoe  Co.  v. 
Olds,  176  Ind.  526,  96  N.  B.  592;  Cooney  v. 
Sweat,  133  Ga.  511,  512,  66  S.  E.  257,  25  L. 
R.  A.  (N.  S.)  758;  Taylor  v.  Folds,  2  Ga.  App. 
453,  58  Sw  E.  683 ;  9  Current  Law,  1511. 

It  is  said  that  the  word  "merchandise"  is 
usually,  if  not  almost  universally,  limited  to 
things  which  are  ordinarily  bought  and  sold, 
in  the  way  of  merchants,  and  as  the  subjects 
of  commerce  and  traffic  Van  Patten  v. 
Leonard,  55  Iowa,  520,  8  N.  W.  334;  Bur- 
well's  Law  Dictionary.  The  word  came  into 
use  as  a  term  descriptive  of  the  goods  and 
wares  exposed  to  sale  in  fairs  and  markets. 
Passaic  Mfg.  Co.  r.  Hoffman,  3  Daly  (N.  Y.) 
495-^12.  Speaking  of  an  innkeeper,  it  Is 
said  in  Toxaway  Hotel  Co.  v.  Smathers,  210 
U.  S.  43^-446,  30  Sup.  Ct  263,  264  (54  L.  Ed. 
558),  and  it  may  be  affirmed,  with  great  force 
and  significance  of  a  restaurateur: 

"To  say  that  he  bays  and  sells  articles  of 
food  and  drink  is  only  true  in  a  limited  sense. 
Such  articles  are  not  bought  to  be  sold,  nor 
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are  they  sold  again,  aa  In  ordinary  commerce. 
They  are  bought  to  be  served  as  food  and  drink, 
and  the  price  includes  rent,  service,  heat,  light, 
etc.  To  say  that  such  a  business  is  that  of  a 
'trader'  or  a  'mercantile  pursuit*  is  giving  those 
words  an  elasticity  of  meaning  not  according  to 
conmion  usage. 


If 


The  spedflc  subject  is  treated  with  closer 
reference  to  our  facts,  and  more  at  large, 
In  the  case  of  In  re  Wentworth  Lunch  Ck)., 
159  Fed.  413,  86  G.  C.  A.  393,  where  it  is  held 
at  pages  414,  415,  of  159  Fed.,  at  page  894  of 
86  C.  C.  A.: 

''The  specific  categories  of  the  section  are 
corporations  engaged  principally  in  printing, 
publishing,  and  mining,  under  which,  clearly,  a 
restaurant  company  does  not  fall.  It  remains 
to  ingfuire  whether  it  falls-  within  the  general 
categories  of  the  section,  viz.,  corporations  en- 
gaged principally  in  manufacturing,  trading,  or 
in  mercantile  pursuits.  In  one  sense  of  the 
word  transformation  of  raw  provisions  into 
cooked  dishes  is  manufacturing;  but  no  one 
would  ever  speak  of  a  cook  as  a  manufacturer, 
and  that  category  may  be  excluded.  A  ^trader* 
is  one  who  buys  to  sell  again,  a  definition  which 
might  apply  to  a  saloon,  but  not  to  a  restaurant 
where  tiie  proprietor  does  not  sell  the  provi* 
sions  he  buys  in  the  form  in  which  he  buys 
them,  but  changed  by  combination  and  cooking 
into  edible  dishes.  The  word  'mercantile,' 
though  including  trade,  is  larger,  being  extend- 
ed to  all  commercial  operations,  so  that  we 
speak  of  slapping  merchants,  commission  mer- 
chants, and  forwarding  merchants.  Still  we  do 
not  think  that  the  dishes  of  a  restaurant  would 
ever  be  described  as  merchandise,  or  the  pro- 
prietor as  a  merchant,  or  as  engaged  in  mer- 
cantile pursuits.  Printing  and  publishing  com- 
panies were  specified,  presumably  because  they 
did  not  fall  within  the  general  categories,  and 
we  think  the  same  reasoning  applies  to  a  re»- 
taurant  company." 

See,  also,  In  re  Chesapeake  Oyster  &  Fish 
Ca  (D.  C.)  112  Fed.  960,  and  In  re  Excelsior 
Caf6  Ca  (D.  C.)  175  Fed.  294,  where  it  is 
said: 

"  'A  trader  is  one  who  buys  to  sell  again,  a 
definition  which  might  apply  to  a  saloon,  but 
not  to  a  restaurant'  ;  and,  further,  the  Circuit 
Court  of  Appeals  in  that  opinion  [Matter  of 
Wentworth  Lunch  Co.,  supra]  holds  that  the 
word  'mercantile'  is  not  broad  enough  to  cover 
the  business  of  keeping  a  restaurant  for  the 
cooking  and  selling  of  food.  •  •  *  This  case 
is  the  latest  and  the  controlling  decision  upon 
the  question." 

The  Supreme  Court  of  Iowa  had  this  ques- 
tion before  it,  and  held  that — 

"The  permission  [in  a  contract]  to  use  the 
building  for  'any  mercantile  purpose,'  granted 
pursuant  to  plaintifiTs  application,  does  not  au- 
thorize the  use  for  a  restaurant,  which  is  not  a 
mercantile  purpose.  The  word  'mercantile' 
means  'pertaining  to  merchants,  or  the  business 
of  merchants;  having  to  do  with  trade,  or  the 
buying  and  selling  of  commodities;  commerce.' 
Webster.  The  business  of  keeping  a  restaurant 
is  in  no  sense  commerce.  If  a  restaurant  be  a 
mercantile  establishment,  the  term  is  equally 
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applicable  to  taverns,  boarding  houses,  and  the 
like,  which  cannot  be  admitted.  The  point  de- 
mands no  further  attention.  Permission  to  use 
a  building  for  'any  commercial  purpose'  does 
not  authorize  its  use  as  a  restaurant."  Garret- 
son  V.  Merchants'  ft  Bankers'  Ins.  Co.,  81  Iowa, 
727-729,  45  N.  W.  1047. 

This  case  was  approved  in  Garretson  r. 
Merchants'  &  Bankers'  Ins.  Co.,  92  Iowa,  293, 
60  N.  W.  540. 

The  federal  cases  cited  above  arose  under 
the  Bankrupt  Act  (Act  July  1,  1898,  c.  541,  80 
Stat  644)  but  this  f&ct  did  not  in  any  degree 
Influence  the  decisions  of  the  courts.  They 
considered  the  question  as  one  of  gaiieral 
law,  and  construed  the  statute  acoording  to 
the  ordinary,  natural,  and  popular  meaning 
of  its  language,  and  as  understood  among 
merchants  and  traders.  In  re  Kingston 
Healty  Co.,  160  Fed.  445,  87  C.  0.  A.  406;  In 
re  N.  X.  &  W.  Water  Co.  (D.  O.)  98  Fed.  711- 
713 ;  In  re  United  SUtes  Hotel  Co.,  134  Fed. 
225,  67  0.  0.  A.  153,  68  L.  B.  A.  588.  Be- 
ferring  to  the  business  of  the  tayemkeeper, 
and  quoting  from  Newton  v.  Trigg,  1  Show- 
ers, 96,  Justice  Lurton  says  in  the  Hotel  Co. 
Case: 

"He  doth  not  get  by  buying  and  selling,  but 
by  the  price  and  hire  of  his  lodging,  also  by 
the  profit  on  the  ale  of  kitchen.  The  profits 
from  his  stables  do  not  arise  from  hay  alone, 
but  from  the  standing."  Gallagher  v.  De  L.  S. 
Co.  (D.  C.)  158  Fed.  881. 

In  that  case  the  court  said: 

"I  think  it  so  clear  that  the  cori)oration  [en- 
gaged in  keepii4  a  boarding  stable]  was  prin- 
cipally engaged  neither  in  trading  nor  in  mer- 
cantile pursuits  that  discussion  is  unnecessary. 
It  is  well  settled  that  a  trader  or  a  merdiant 
is  a  person  who  is  engaged  in  the  business  of 
buying  and  selling,  one  who  buys  in  order  to 
sell;  and  I  think  it  must  be  conceded  that  the 
foregoing  facts  do  not  bring  the  bankrupt  with- 
in either  class— if,  indeed,  the  two  classes  should 
be  distinguished." 

And  finally  in  the  case  of  In  re  Willis  C. 
&  A.  Co.  (D.  C.)  178  Fed.  113,  114,  it  was 
said: 

"It  was  carefully  pointed  out  [in  the  Went- 
worth Lunch  Co.  Case,  supra]  that  the  prepara- 
tion of  food  by  cooking  was  not  manufacturing, 
and  that  the  sale  of  the  food  so  prepared  by  an 
incorporated  restaurant  keeper  in  small  quan- 
tities to  the  ultimate  customer  was  not  a  mer- 
cantile or  trading  occupation.  Preparing  pies 
by  the  thousand  and  biscuits  by  the  ton  might 
perhaps  savor  of  manufacturing;  but  it  is 
obvious  that  the  vending  thereof  to  the  consum- 
er on  the  premises  is  sometiung  not  to  be  per- 
formed by  one  engaged  in  mercantile  or  trading 
pursuits.  *  *  *  It  is  plainly  impossible  to 
draw  any  practical  distinction  between  feeding 
men  and  feeding  horses." 

The  words  "stock  of  merchandlBe,"  in  our 
statute,  are  used  in  the  common  and  ordinary 
acceptation  of  those  terms,  and  mean  the 
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goods  or  chattels  which  a  merchant  holds  for 
sale,  and  are  equivalent  to  "stock  in  trade*' 
as  ordinarily  used  and  understood  among 
merchants  and  tradesmen.  Off  &  Go.  v. 
Morehead,  235  HI.  40,  85  N.  E.  264,  126  Am. 
St.  Rep.  184-187. 

But  it  is  contended  that  it  was  held  in 
Plass  ▼.  Morgan,  36  Wash.  160,  78  Pac  784, 
that  a  restaurant  or  caf6  comes  within  the 
meaning  and  operation  of  the  Bulk  Sales 
Law;  but  a  careful  reading  of  that  case  leads 
us  to  believe,  without  much  hesitation,  that 
the  learned  court  based  its  decision  entirely 
upon  the  peculiar  and  "comprehensive"  lan- 
guage of  their  statute,  and  it  appears  that, 
if  it  had  not  been  for  this  feature  of  the 
case,  the  result  would  have  been  different. 
And  we  say  so,  because  counsel  for  the  re- 
spondent there  contended  that  the  law  uses 
the  special  term  ''stock  of  merchandise," 
which,  according  to  accepted  English  defini- 
tlons,  relates  to  the  business  of  merchandis- 
ing alone,  and  was  clearly  so  intended  by  the 
Legislature;  that  courts  will  not  so  construe 
the  language  of  the  statute  as  to  make  it  in- 
clude that  which  its  plain  and  usual  meaning 
will  not  import,  or  render  its  application  ab- 
surd or  ridiculous  in  its  operation.  In  an- 
swer to  this  suggestion,  the  court,  after  re- 
peating the  contention,  stated  that  the  learn- 
ed counsel,  however,  did  not  strictly  quote 
the  language  of  their  statute: 

''It  does  not  use  the  special  term  'stock  of 
merchandise,'  but  uses  the  term  'any  stock  of 
goods,  wares  or  merchandise  in  bulk.'  The  word 
'any'  is  comprehensive  and  so  is  the  word 
*stock.'  There  ia  no  limit  plaq^  by  the  Legis- 
lature on  the  meaning  of  the  word  'stock.' 
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The  court  laid  great  stress  upon  the  use 
of  the  words  "any  stock  of  goods  and  wares," 
which  are  not  in  our  statute,  and  seemed  to 
think,  when  replying  to  counsel's  argument, 
that  a  "stock  of  merchandise,'*  by  itself, 
would  be  too  restricted  and  not  be  sufficient 
in  its  scope  to  include  a  restaurant  or  caf6, 
and,  if  this  be  not  so,  why  suggest  to  counsel 
the  difference  between  his  language  and  that 
of  the  statute,  if  the  two  were  synonymous, 
one  not  -  embracing  any  more,  in  meaning, 
than  the  other.  And  it  was  said  in  Johnson 
V.  Kelly,  32  N.  D.  116,  165  N.  W.  683,  that 
the  Washingtcm  court,  in  the  later  cases  of 
Albrecht  v.  Cudihee,  37  Wash.  206,  79  Pac 
628,  and  Everett  v.  Smith,  40  Wash.  566, 
82  Pac.  005,  2  L.  B.  A.  (N.  S.)  331,  111  Am. 
St  Rep.  079,  5  Ann.  Cas.  798,  had  practically 
receded  from  its  holding  in  the  earlier  case. 
We  need  not  express  an  opinion  as  to  wheth- 
er this  be  correct  or  not 

The  court  said  in  Johnson  v.  EeUy,  supra: 

"The  decision  in  Plass  v.  Morgan  is  based 
apon  the  terms  of  their  bulk  sales  statute  void- 
ing sales  of  'any  stock  of  goods,  wares  and  mer- 
chandise.' The  word  'any'  was  held  to  broaden 
the  statute  making  it  apply  to  'any  stock,'  which 
therefore  covered  restaurant  stocks.  Our  stat- 
ute does  not  so  read,  but  by  its  plain  terms 


applies  only  to  stocks  of  merchandise  or  goods 
a  part  of  'mercantile  stock  or  supply  which  ia 
kept  for  sale.*" 

It  also  is  true  that  the  court  distinguished 
that  case  from  one  like  ours  by  directing  at- 
tention to  the  special  words  of  the  local  stat- 
ute, emphasizing  the  use  of  the  word  "any," 
and  laid  stress  upon  the  use  of  the  other 
words  "goods  and  wares,"  so  that  the  case, 
when  properly  considered,  lends  strong  sup- 
port to  our  conclusion. 

The  statute  was  evidently  intended  to  ap- 
ply to  a  stock  of  merchandise,  in  the  sense  of 
a  stock  of  goods  which  have  been  bought  for 
resale  in  a  substantially  unchanged  condi- 
tion, and  not  to  a  stock  of  provisions  oli 
shelves,  or  in  a  pantry,  or  storeroom,  kept 
for  no  other  purpose  than  to  supply  the 
tables,  and  provide  meals  for  the  patrons* 
and  customers,  of  the  restaurateur.  This  is 
not  selling  articles  kept  in  stock,  but  furnish- 
ing meals  to  those  who  come  for  them  at  a 
stated  price.  The  groceries  are  not  bought 
by  him  in  the  raw  state,  and  some  of  them 
have  completely  lost  their  identity  when  pre- 
pared for  the  table.  The  customer  buys  only 
a  meal  to  satisfy  his  hunger.  This  is  not 
selling  at  retail,  according  to  our  common 
understanding.  The  statute  contemplates  a 
stock,  which  is  itself  kept  for  sale,  and  when 
there  is  a  sale  out  of  the  ordinary  and  reg- 
ular course  of  business,  it  is  fraudulent,  if, 
in  other  respects,  it  violates  the  provisions  of 
the  statute. 

Learned  counsel  for  the  plaintiff  has  cited 
us  to  several  cases,  which  he  contends  are 
analogous  to  this  one,  where  it  was  held  that 
the  sales  of  the  stocks  were  governed  by 
the  statute;  but  we  do  not  see  the  similarity, 
and  we  think  they  can  easily  be  distinguish<* 
ed,  such  as  the  stocks  of  drug  stores,  saloon- 
keepers, retailers  of  crackers  and  biscuits, 
butchers  who  sell  meat  products,  stock  of  a 
garage  (Gallup  v.  Rozier,  172  N.  G.  283,  90 
S.  E.  209),  and  others,  perhaps,  of  like  kind 
could  be  mentioned,  but  they  are  not  parallel 
cases. 

If  we  should  hold  that  this  stock  was  with- 
in the  bulk  sales  statute,  it  would  seem  that 
it  should  be  extended  also  to  a  stock  of  sup- 
plies or  provisions  kept  by  a  boarding  house 
proprietor,  and  we  would  long  hesitate  before 
coming  to  such  a  conclusion.  As  said  in  one 
of  the  cases  cited  by  us  (216  U.  S.  439,  30  Sup. 
Ct  263,  54  L.  Ed.  558),  such  a  view  of  the 
law  would  be  utterly  inadmissible,  and,  we 
may  add,  indefensible. 

As  to  the  furniture  and  fixtures  used  in  the 
business  of  the  keeper  of  the  caf6,  they  are 
not  kept  for  sale,  and  are  not  within  the 
provisions  of  the  statute.  Now,  if  this  stods 
itself  is  within  it  it  may  be  that  when  the 
furniture  and  fixtures  are  sold  with  it,  so  as 
to  be,  in  fact,  a  "clean-up"  sale  of  the  whole 
business,  the  appellee's  position  might,  per- 
haps, be  correct;  but  we  do  not  decide  or 
intimate  any  opinion  as  to  such  a  question. 


K  C.) 
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Our  view  coincides  with  that  of  tbe  court 
which  decided  Gallus  v.  Elmer,  193  Mass. 
106,  78  N.  E.  772,  8  Ann.  Gas.  1067,  and,  as 
it  is  clearly  expressed  in  that  case,  we  state 
it  in  the  language  there  used: 

**The  plaintiff  still  farther  insists  that  the 
statute  does  not  apply  to  the  fixtures,  and  this 
view  seems  correct.  The  phrase  'stock  of  mer^ 
chandise,'  as  used  in  the  statute,  properly  and 
naturally  describes  articles  which  the  seller 
keeps  for  sale  in  the  usual  course  of  his  busi- 
ness. It  does  not  naturally  describe  fixtures. 
It  would  hardly  be  within  the  usual  course  of 
business  for  a  storekeeper  at  any  time  to  sell 
his  fixtures,  and  it  is  not  to  be  presumed  that 
the  Legislature  intended  to  prohibit  the  sale 
of  a  fixture,  unless  sudi  intent  is  clearly  ex- 
pressed. The  natural  reading  of  the  statute 
makes  it  applicable,  as  has  been  said,  only  to 
the  articles  which  in  the  ordinary  course  of  his 
business  the  sdler  keeps  for  sale,  and  that  must 
be  taken  to  be  its  legal  meaning"— citing  Al- 
brecht  T.  Cudihee,  37  Wash.  206,  79  Pac.  628. 

We  are  constrained  to  think  that  the  learn- 
ed Judge  was  in  error,  when  he  held  that  the 
sale  of  the  caf6  stock  was  governed  by  the 
Bulk  Sales  Statute,  and  therefore  was  fraud- 
ulent and  void  within  the  meaning  and  in- 
tent of  the  same;  the  defendants  not  having 
complied  with  its  terms.  This  heing  so,  the 
evidence  fails  to  establish  any  cause  of  ac- 
tion under  the  statute,  and  none  is  stated  In 
the  complaint  against  J.  B.  Befarrah.  This 
suit  should  therefore  be  dismissed  as  to  him, 
and  judgment  to  that  effect  will  accordingly 
be  entered  below.  Plaintiff  may  have  judg- 
ment, upon  the  verdict,  against  James  Tem- 
pelos,  its  debtor,  if  so  advised. 

Ehrror. 


(178  N.  C.  503) 

LONG  V.  UNITED   STATES  FIDELITY  & 
GUARANTY  CO.  et  aL    (No.  390.) 

(Supreme  Court  of  North  CJarolina.    Nov.  12, 

1919.) 

1.  COHFBOiaSS    AND     BBTTLBICBIVT    ^=>2S(3)— 

AcnoN  TO  SET  aside;  dbqbee  or  pboof. 
Snbcontractor  suing  surety  on  contractor's 
bond  for  balance  due,  and  seeking  to  set  aside 
a  settlement  on  ground  of  mutual  mistake,  was 
not  required  to  prove  mistake  by  strong,  dear, 
and  satisfactory  evidence,  a  mere  preponderance 
thereof  being  sufficient,  where  action  is  to  can- 
cel and  set  aside  and  not  to  reform  or  correct 
instrument. 

2.  Befobmation  of  instbttmbntb  ^=>45(4)— 
Mistake;  degree  of  pboof. 
A  person  who  seeks  to  rectify  a  deed  on 
the  ground  of  mistake  must  establish  in  the 
clearest  and  most  satisfactory  manner  that  the 
alleged  intention  to  which  he  desires  it  to  he 
made  comformable  continued  concurrently  in 
the  minds  of  all  parties  down  to  the  time  of  its 
execution,  and  must  show  exactly  the  form  to 
which  deed  ought  to  have  been  brought,  and  that 


the  omission  of  some  material  thing  was  caused 
by  their  mistake. 

3.  Refobmation  of  htstbuments  ^=»19(1)^ 
Mutual  lasTAKE. 
In  order  to  justify  a  decree  for  reformation 
in  cases  of  pure  mistake,  it  is  necessary  that 
mistake  should  have  been  mutual. 

4,   COMPBO&aSE     and     SETTLEMENT     ^=»8(4) — 

Rescission;  mistake  of  agent* 
Where  settlement  between  subcontractor  and 
surety  on  contractor's  bond  was  entered  into  by 
ignorance  and  mistake  as  to  true  facts  induced 
by  positive  representation  of  surety's  agent,  al- 
though without  fraud  and  by  inadvertence  and 
mistake  of  agent,  court  will  rescind  contract  of 
settlement. 

6.  Payment  ^=:»71— Application;  btidbnob. 
In  action  by  subcontractor  on  contractor's 
bond  for  balance  due,  there  being  an  issue  as  to 
application  of  payments  made  by  contractor  to 
plaintiff,  it  was  competent  for  plaintiff,  not- 
withstanding the  fact  that  on  checks  from  the 
contractor  there  was  the  entry  **S.  Contr.**  or 
"S.  Hotel,"  that  being  the  contract  on  which 
the  bond  in  suit  was  given,  to  show  that  there 
was  a  subsisting  agreement  between  himself 
and  the  contractor  concerning  the  application 
of  payments,  or  a  working  arrangement,  under 
which  plaintiff  was  at  liberty  to  apply  the  pro- 
ceeds of  the  checks  when  collected  to  open  ac-. 
count,  and  not  the  S.  contract,  if  he  chose  to 
do  so ;  the  entry  upon  the  checks  being  a  mere 
memorandum,  capable  of  explanation. 

6.  Payment  ^=»76(6)  —  Applzoation;   jury 

QUESTION. 

In  subcontractor's  action  on  contractor's 
bond  for  balance  due  on  the  S  contract  in- 
volving dispute  as  to  amount  of  such  balance, 
question  of  whether  subcontractor  had  the  right, 
by  a  subsisting  agreem^it  or  working  arrange- 
ment with  contractor,  to  app^  checks  bearing 
entry  "S.  Contract"  or  "S.  Hotel"  to  any 
of  the  other  accounts  of  subcontractor  with 
contractor  held  for  jury. 

7.  Payment  ^s»36— Application;  intention 
of  pasties. 

Where  creditor  has  several  accounts  with 
debtor,  the  account  to  which  check  shall  be  ap- 
plied depends  upon  intention  of  parties. 

8.  Pbincipal  and  subbty  ^=s»113  —  Rbvooa- 
tion  op  application  of  payments  bt 
pbincipal. 

If  application  of  payment  by  contractor  to 
subcontractor  had  been  made,  it  could  not  be 
revoked  without  the  consent  of  the  surety  on  the 
contractor's  bond;  for  his  rights  could  not  be 
prejudiced  or  impaired  without  his  acquiescence 
or  against  his  protest. 

Appeal  from  Superior  Court,  Gullfoid 
County;  Lane,  Judge. 

Action  by  William  Long  against  the  United 
States  Fidelity  &  Guaranty  Company  and 
another.  Judgment  for  plaintiff,  and  the 
named  defendant  appeals.    No  error. 

The  action  was  brought  to  recover  the  sum 
of  $2,016.03,  less  $800,  alleged  to  be  due  the 
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plaintiff  for  work  and  labor  done  and  ma- 
terials furnished  In  the  construction  of  a 
hotel  building,  at  Spartanburg,  S.  C,  the  con- 
tractors Longest  ft  Tessier  haying  sublet  a 
part  of  their  contract,  viz.  the  plastering,  to 
the  plaintiff.  Longest  &  Tessier  failed  in 
business,  and  were  adjudged  bankrupts  on 
May  25,  1917.  They  were  to  furnish  all  la- 
bor and  materials  required  to  perform  the 
contract,  as  to  furnishing  labor  and  materi- 
al, and,  in  order  to  secure  their  compliance 
therewith,  they  gave  the  usual  bond,  with 
the  defendant  as  surety.  The  parties  pro- 
posed to  settle  their  controversy,  and  met 
for  the  purpose,  and  entered  into  a  settle- 
ment, after  which  the  $800  was  paid. 
The  plaintiff  further  alleged: 

1.  That  he  was  employed  by  the  said  Long- 
est &  Tessier  Ck)mpany  to  do  the  plastering 
in  said  hotel  building  and  furnish  labor  and 
material  therefor,  and  that,  under  said  con- 
tract of  employment,  he  did  furnish  material 
and  labor  and  did  plaster  said  hotel,  to  the 
amount  of  $13,555.53,,  upon  which  amount 
there  has  been  paid  $11,539.50,  leaving  a 
balance  due  upon  said  contract  for  labor 
done  and  material  furnished  prior  to  the 
next  payment  hereinafter  referred  to  of 
$2,016.08. 

2.  On  or  about  the  7th  day  of  November, 
1917,  the  defendant  stated  and  represented 
to  the  plaintiff  that  the  said  sum  of  $2,010.- 
03  due,  as  aforesaid,  upon  the  Spartanburg 
contract,  was,  as  a  matter  of  fact,  due  to  the 
plaintiff  upon  a  contract  entered  into  be- 
tween the  plaintiff  and  Longest  ft  Tessier 
Oompany  to  erect  a  building  at  Badford,  Va., 
and  the  defendant,  the  United  States  Fideli- 
ty ft  Guaranty  Co.,  having  access  to  said 
books,  which  plaintiff  did  not  have,  represent- 
ed to  the  plaintiff  that  the  books  of  Longest  ft 
Tessier  Ck>mpany  showed  that  the  statements 
made,  as  aforesaid,  were  true,  and  said  de- 
fendant stated  and  represented  to  plaintiff 
that  not  more  than  $800  was  due  to  him  on 
the  Spartanburg  contract,  and  the  balance 
was  due  on  the  Badford  contract,  and  de- 
fendant offered  to  pay  the  plaintiff  $800  if 
he  would  sign  a  receipt  in  full  for  all 
amounts  due  upon  the  Spartanburg  contract, 
representing  at  the  time  that  this  was  all 
that  was  due  the  plaintiff  upon  said  con- 
tract; that  the  plaintiff  thereupon,  relyink 
upon  said  representations,  gave  to  the  said 
defendant  a  receipt  in  full  for  all  amounts 
due  the  plaintiff  on  account  of  the  Spartan- 
burg contract,  and  also  assigned  to  the  de- 
fendant all  his  claim  for  compensation  for 
the  work  done  under  the  Spartanburg  con- 
tract. 

3.  That  the  said  settlement  was  obtained 
from  the  plaintiff  either  by  mutual  mistake, 
or  by  false  and  fraudulent  representations, 
and  the  plaintiff  asks  that  the  same  be  set 
aside  and  held  for  naught,  but  the  plaintiff 
admits  that  the  said  defendant  is  entitled 
to  an  additional  credit  for  the  said  sum  of 


$800  received  by  him,  as  aforesaid,  leaving, 
as  the  amount  due  under  said  contract  from 
the  defendants,  $1,216.03. 

The  defendant  denied  the  material  allega- 
tions of  the  complaint,  especially  denying 
that  $2,016.03  was  due  on  the  Spartanburg 
contract,  and  averred  that,  according  to  the 
books  of  Longest  ft  Tessier,  the  sum  of  only 
$639.19  was  due  thereon.  It  admitted  pay* 
ment  of  the  $800,  and  the  execution  of  the 
receipt  by  plaintiff  and  the  assignment  of  his 
claim  to  the  defendant  Defendant,  by  sepa- 
rate allegations,  goes  much  into  detail  as  to 
the  occurrences  during  the  conference  had 
for  a  settlement,  which  we  need  not  set  out 
here.  The  Jury  fbund  that  there  was  a  set- 
tlement, which  was  brought  about  by  mutual 
mistake. 

Judgment  for  the  plaintiff,  and  appeal  by 
defendant 

Jno.  L.  Bendleman,  of  Salisbury,  and  Jus- 
tice ft  Broadhurst,  of  Greensboro,  for  appel- 
lant 

S.  B.  Adams,  B.  0.  Strudwlck,  and  Allen 
Adams,  all  of  Greensboro,  for  appklee. 

WALKEB,  J.,  (after  stating  the  facts  as 
above).  The  gist  of  the  controversy  is  that, 
as  plaintiff  alleges  and  contends,  the  settle- 
m^it,  receipt,  and  assignment  were  obtained, 
if  not  by  fraud,  then  by  mutual  mistake  of 
the  parties.  Tbe  issue  as  to  the  fraud  was 
withdrawn,  leaving  only  the  issues  as  to  the 
settlement,  the  mutual  mistake,  and  the 
damages.  There  was  ample  evidence  to  sup- 
port the  verdict  and  the  motion  for  a  non- 
suit was  properly  overruled. 

[1-3]  Two  questions  remain  f6r  considera- 
tion, first  whether  the  Judge  should  have 
given  a  different  instruction  in  regard  to  the 
quantum  or  degree  of  proof,  and,  instead  of 
charging  that  the  burden  was  upon  the  plain- 
tiff to  satisfy  the  Jury  of  the  mutual  mistake 
by  a  preponderance  of  the  evidence,  he  should 
have  told  them  that  it  must  be  done  by  clear, 
strong,  and  convincing  proof.  This  is  a  mis- 
conception of  the  nature  of  ttte  action  and 
the  issue.  The  plaintiff  did  not  se^  to  re- 
form or  correct  the  settlement  but  to  set  it 
aside  entirely,  so  that  the  parties  would  be 
placed  In  statu  quo,  and  in  the  latter  case 
only  a  preponderance  of  the  evidence  is  re- 
quired. The  distinction  is  based  upon  a 
sound  reason.  There  is  a  difference  between 
cancellation  or  rescission  and  reformation  of 
an  instrument  A  noted  text-writer  says  that 
courts  of  equity  do  not  grant  the  high  remedy 
of  reformation  upon  a  probability,  or  even 
upon  a  mere  preponderance  of  evidence,  but 
only  upon  a  certainty  of  error.  Pomeroy  on 
E3q.  Jur.  1 859.  It  is  not  so  with  us  in  regard 
to  cancellation  or  rescission  (Perry  v.  Insur- 
ance Co.,  137  N.  O.  402,  49  S.  B.  889 ;  Poe  v. 
Smith,  172  N.  0.  67,  89  S.  B.  1003),  though  it 
seems  to  be  so  in  some  other  jurisdictions 
not  necessary  to  mention.     A  person  who 
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seeks  to  rectify  a  deed  on  the  ground  of  mis-  [  representation    of    the    defendant's    agent. 


take  mnst  establish,  in  the  clearest  and  most 
satisfactory  manner,  that  the  alleged  Inten- 
tion to  which  he  desires  it  to  be  made  con- 
formable continued  concurrently  in  the  minds 
of  all  parties  down  to  the  time  of  its  execu- 
tion ;  and  also  must  be  able  to  show  exactly 
and  precisely  the  form  to  which  the  deed 
ought  to  have  been  brought,  and  that  the 
omission  of  some  material  thing  was  caused 
by  their  mistake.  To  reform  a  contract,  and 
then  enforce  it  In  its  new  shape,  calls  for 
a  much  greater  exercise  of  the  power  of  a 
chancellor  than  simply  to  set  the  transac- 
tion aside.  Reformation  is  a  much  more  del- 
icate remedy  Qian  rescission.  Hence,  in  or- 
der to  justlfjr  a  decree  for  reformation  in 
cases  of  pure  mistake,  it  is  necessary  that 
the  mistake  should  have  been  mutual.  84 
Gyc.  917,  note;  Coppes  v.  Keystone  Paiat, 
«tc.,  Co.,  86  Pa.  Super.  Gt.  88.  This  express- 
es the  distinction  between  the  two  equities, 
and  explains  sufSciently  why  there  should 
be  a  difference  in  the  measure  of  proof. 
Where  there  is  reformation,  we  not  only 
correct  the  deed,  contract,  or  settlement  as 
written,  but  compel  performance  of  it,  or 
eiforce  it,  in  its  amended  form.  In  the  oth- 
«r  case,  we  put  it  out  of  the  way  and  restore 
the  parties  to  their  former  position.  This 
distinction  is  fully  discussed  in  Harding  v. 
Long,  108  N.  C.  1,  9  S.  B.  445, 14  Am.  St.  Rep. 
T75 ;  Avery  v.  Stewart,  186  N.  O.  426,  48  S.  B. 
T76,  68  L.  R.  A.  776;  Glenn  v.  Glenn,  169  N. 
G.  729,  86  S.  E.  622;  Lehew  r.  Hewett,  188 
N.  C.  6,  50  S.  B.  459;  Lamb  t.  Perry,  169  N. 
G.  436,  86  S.  B.  179 ;  Ray  ▼.  Patterson,  170  N. 
G.  226,  87  S.  B.  212 ;  Perry  v.  Insurance  Go., 
supra;  Poe  r.  Smith,  supra;  Boone  v.  Lee, 
175  N.  G.  883,  95  S.  B.  669.  That  a  court  ad- 
ministering equitable  principles  may  set 
aside  a  deed,  contract,  or  other  instrument, 
in  a  proper  case,  where  It  is  based  upon  an 
error  of  fact,  or  sometimes  for  mutual  mis- 
take, or  the  mistake  of  one  party  induced  by 
the  fraud  of  another,  instead  of  reforming 
It,  has  been  settled  by  authority.  Bispham 
on  Equity  (9th  Ed.)  |  81,  and  secticm  872,  at 
page  472.  Sometimes  adequate  relief  cannot 
be  granted  without  pursuing  this  course. 
Bispham  on  Equity,  1 190,  pp.  825,  326,  says: 

"On  the  other  band,  when  there  is  a  settle- 
ment of  accounts  made  between  parties  which 
correctly  expresses  their  intention,  but  which 
is  founded  on  error,  the  settlement  will  be  set 
aside''-~citing  Adams,  Eq.  884,  and  numerous 
cases  in  note  1;  84  Gyc  918;  Stuart  v.  Sears, 
119  Mass.  143. 

[4]  The  written  agreement  by  which  the 
settlement  was  evidence  could  not  well  be 
reformed  and  afford  full  and  adequate  re- 
lief, but  this  must  be  done  by  cancellation  of 
the  instrument  and  rescission  of  the  con- 
tract of  compromise  and  settlement,  which 
was  entered  into  by  ignorance  and  mistake 
as  to  the  true  facts,  induced  by  the  positive 


albeit  that  it  was  made  without  fraud,  and 
by  the  inadvertance  and  mistake  of  the 
agent  By  its  own  conduct,  fbr  that  of  the 
agent  is  imputed  to  it,  the  defendant  has  in- 
duced the  plaintiff  to  a  course  of  action 
whidi  will  greatly  prejudice  him  if  it  is  not 
reversed,  he  being  without  any  fault,  but  be- 
ing misled  as  to  material  facts  by  the  agent's 
assertion  in  respect  to  them. 

[6]  Goming  to  the  Qther  question,  we  do  not 
see  why  the  parties  could  not  agree  upon,  or 
establish,  a  custom  of  dealing  with  each  oth- 
er, as  to  the  application  of  the  iMiyments 
made  by  the  contractors  to  the  subcontractor, 
the  plaintiff. 

As  to  the  font  diecks,  aggregating  $1,050, 
on  each  of  which  was  the  entry  "Spartan- 
burg Gontr."  or  'Spartanburg  Hotel,"  indicat- 
ing some  connection  between  them  and  the 
Spartanburg  contract,  the  evidence  is  that 
there  was  an  agreement  from  the  first  between 
the  contractors  Longest  ft  Tessier  and  their 
subcontractor,  William  Long,  that,  without 
regard  to  any  sudi  entries,  the  payee  in  the 
checks  might  apply  their  proceeds,  when  col- 
lected, to  any  one  of  the  accounts,  there  be- 
ing several — the  Spartanburg,  the  Radford, 
and  others— or  to  general  account,  and  the 
question  as  to  how  the  application  should  be 
made  to  one  account  or  another  was  not  to 
be  finally  determined  until  the  settlement, 
and  that  this  agreement  and  custom  were  in 
force  at  the  time  these  diecks  were  given. 
This,  therefore,  is  not  the  ordinary  case  of 
a  check  being  given;  it  being  expressed  on 
its  face  to  be  in  full  settlement,  or  that  it 
should  be  applied  to  a  particular  account 
without  more.  Kerr  v.  Sanders,  122  N.  G. 
835,  29  S.  E.  943 ;  Aydlett  v.  ^own,  153  N. 
G.  334,  89  S.  E.  243;  and  Rosser  v.  Bynum, 
168  N.  G.  340,  84  S.  E.  393,  and  cases  cited. 
Our  case  falls  more  nearly  within  the  prin- 
ciple stated  in  Rosser  v.  Bynum,  supra.  In 
the  other  cases  cited,  the  entry  was  explicit 
and  its  meaning  unmistakable,  but  in  the 
Rosser  case,  where  the  entry  was  not  so  clear 
as  to  its  meaning,  it  being  'T/br.  to  date," 
parol  evidence  was  held  to  be  admissible 
for  the  purpose  of  showing  its  meaning  and 
effect,  or  how  the  parties  understood  it  Re- 
ferring to  the  cases  there  dted,  it  is  said: 

"A  proper  consideration  of  these  and  other 
cases  on  the  subject  will  disclose  that  such  a 
settiement  Is  referred  to  the  principles  of  ac- 
cord and  satisfaction,  and  unless  the  language 
and  the  effect  of  it  is  dear  and  explicit  it  is 
usually  a  question  of  intent,  to  be  determined 
by  the  Jury.  On  perusal  of  the  record,  we  do 
not  find  that  any  dispute  had  arisen  between  the 
parties  when  the  check  was  given,  and,  apply- 
ing the  doctrine  as  stated,  we  do  not  think  the 
words,  if  they  were  on  the  check  when  received, 
are  sufficiently  definite  or  conclusive  to  be  al- 
lowed the  effect  given  them  by  his  honor,  and 
that  the  question  should  be  referred  to  the  Jury 
as  to  the  intent  of  such  an  entry,  and  we  must 
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hold  that  there  was  error  in  the  charge  in  ref- 
erence to  the  testimony  bearing  on  this  matter." 

[6]  There  Is  no  definite  instruction  on  the 
face  of  the  checks  that  they  should  be  ap- 
plied to  the  Spartanburg  account,  but  a  mere 
memorandum,  which  may  mean  that  or  some- 
thing else,  and  which  is  capable  of  explana- 
tion. At  any  rate,  it  was  competent  to  show 
that  there  was  a  subsisting  agreement  con- 
cerning the  matter,  or  a  working  arrange- 
ment, under  which  the  plaintiff  was  at  per- 
fect liberty  to  apply  the  proceeds  of  the 
checks  when  collected  to  open  account,  if  he 
chose  to  do  so.  Whether  there  was  such  an 
agreement  was  a  question  solely  for  the 
decision  of  the  jury,  and  'by  the  verdict, 
charge,  and  evidence,  It  appears  that  they 
accepted  the  plaintiffs'  version  as  the  correct 
one.  J.  N.  Longest,  one  of  the  contractors, 
testified: 

"When  we  settled  with  William  Long  he  was 
charged  with  all  the  money  we  had  advanced 
to  him  and  given  credit  for  all  the  work  he  had 
done  on  all  the  contracts,  and  the  general  bal- 
ance would  be  the  same.  That  is,  if  he  had  cred- 
ited it  on  one  Job  and  we  on  another,  in  the 
final  settlement  that  was  all  adjusted.  The  ap- 
parent discrepancy  between  the  books  and  this 
statement,  which  shows  two  thousand-odd  dol- 
lars due,  arose  from  the  fact  that  we  had  not 
had  an  opportunity  before  the  bankruptcy  took 
place  to  have  a  general  settlement  with  William 
Long.  Li  my  judgment,  if  we  had  been  able 
to  settle  with  William  Long,  the  books  and 
statements  would  have  shown  that  we  owed 
him  on  the  Spartanburg  job  some  $2,000.  The 
statement  r^erred  to,  and  marked  'Exhibit  B* 
for  identification,  was  made  up  by  our  book- 
keeper, Miss  Lowe.  That  exhibits  a  correct 
statement  between  our  company  and  William 
Long  on  the  Spartanburg  contract.  It  shows 
a  balance  due  of  $2,016.03." 

Longest  told  the  plaintiff,  on  May  12,  1917, 
that  the  balance  due  him  on  the  Spartanburg 
job  was  $2,016.03,  which  plaintiff  claimed  to 
be  the  true  amount,  and  on  March  6th,  the 
bookkeeper.  Miss  Lowe,  gave  the  plaintiff  a 
written  statement  of  account,  showing  the 
balance  to  be  $2,016.03,  and  Tessier  admitted 
that  she  was  wrong  when  she  charged  the 
money  to  the  Spartanburg  contract — it 
should  have  been  charged  to  the  Radford 
contract.  While  the  language  of  the  charge 
may  not  have  been  very  apt  to  describe  pre- 
cisely the  agreement  as  to  the  application  of 
the  money,  it  was  sufllciently  so  to  show  that 
the  jury  must  have  understood  the  matter, 
and  that  the  plaintiff  was  fully  authorized 
to  make  the  application  as  he  did.  In  such 
cases,  the  law  looks  to  the  intention  of  the 
parties. 


[7,  8]  As  said  in  30  Ofc  p.  1240: 

"Payments  by  the  debtor  will  be  applied  ac- 
cording to  the  intention  of  the  parties,  where 
that  can  be  determined  wiUi  reasonable  cer- 
tainty.' 


ft 


The  position  of  the  defendant  as  to  the 
law  is  correct  that,  if  an  application  of  pay- 
ment had  been  made,  it  could  not  be  revoked 
without  the  consent  of  the  surety,  as  his 
rights  could  not  be  prejudiced,  or  impaired, 
without  his  acquiescence,  or  against  his  pro- 
test 30  Gyc.  1250, 1251,  and  1252  especially ; 
Davis  V.  Lassiter,  112  N.  0. 128, 16  S.  B.  899 ; 
Miller  y.  Montgomery,  31  IlL  350.  Chief  Jus- 
tice Ruflln  stated  the  principle  very  clearly 
in  Nelson  v.  Williams,  22  N.  G.  at  page  120, 
where  he  said: 

"As  soon  as  such  a  security  is  created,  and  by 
whatever  means,  the  surety's  interest  in  it 
arises ;  and  the  creditor  cannot  himself,  nor  by 
any  collusion  with  the  debtor,  do  any  act  to  im- 
pair the  security  or  destroy  the  surety's  inter- 
est. He  is  bound  not  to  do  it.  A  security 
stands  upon  the  same  footing  with  a  payment. 
If  the  principal  direct  the  fund  to  be  applied 
to  the  payment  of  a  debt  for  which  the  surety 
is  bound,  the  creditor  cannot  for  his  own  ad- 
vantage change  the  application  to  another  debt* 
As  respects  the  surety,  the  debt  is  paid." 

But  the  doctrine  does  not  apply  to  the 
special  facts  of  our  case. 

Our  conclusion  is: 

First  That  the  charge  as  to  the  burden 
and  degree  of  proof  was  correct,  for  the 
plaintiff  did  not  seek  to  correct  the  settle- 
ment, but  to  set  aside  or  cancel  it 

Second.  That  the  instruction  in  regard  to 
the  checks  was  without  any  error,  as  there 
was  some  evidence  of  authority  in  the  plain- 
tiff to  make  the  application  as  he  did,  it 
having  been  done  in  accordance  with  the 
usual  manner  of  conducting  the  business, 
and,  under  an  agreement,  giving  him  such 
power,  which  was  made  before  the  money 
was  paid  by  the  contractors  to  him. 

Before  taking  leave  of  the  case,  we  deem 
it  proper  and  just  to  state  that  the  evidence 
fully  satisfies  us  theirs  was  absolutely  no 
ground  upon  which  to  base  an  allegation  of 
fraud  or  bad  faith  on  the  part  of  defendants' 
attorney,  but,  on  the  contrary,  it  appears 
very  clearly  to  us  that  he  acted  in  perfect 
good  faith,  and  with  the  utmost  frankness, 
and  that  the  error  resulted  from  the  book- 
keeping of  the  contractors,  which  misled  him 
as  to  the  true  balance  due  on  the  Spartan- 
burg contract  If  the  chedss  had  been  cred- 
ited on  that  account,  the  balance  as  stated 
by  him  would  have  been  approximately  cor- 
rect 

No  error. 


W.C.) 


(178  N.  c.  m.) 
KENDALL  y.  STAFFORD  et  aL     (No.  887.) 

(Supreme  Ck>iirt  of  North  GaroUmu    Not.  10, 

1919.) 

1.  Municipal  cobpobations  ^=»164— Oommib- 
aionebs  cannot  incbease  theib  8alabies. 

The  commiBsioners  of  the  city  of  Greensboro 
<a  city  having  adopted  the  commission  form  of 
goYernment  onder  Priy.  Laws  1911,  c  2,  and  by 
charter  fixed  salaries  of  each  commissioner) 
could  not  under  Pub.  Laws  1917,  c.  136,  subc 
6>  t  8,  providing  that  governing  body  of  city 
may  fix  salary  of  mayor  or  heads  of  departments, 
pass  an  ordinance  increasing  their  own  salaries ; 
the  public  policy  of  the  state  being  against 
permitting  one  to  sit  in  judgment  on  his  own 
cause,  and  Revisal,  |  3572,  forbidding  officer 
to  make  contract  for  his  own  benefit. 


2.  Municipal   cobpobations    ^=:»164-OFn- 

CEBS;    FIXINO  AND  INCBEASING  SALABIE8. 

In  an  effort  to  discover  the  true  meaning  of 
Pub.  Laws  1917,  c.  136,  as  to  governing  body 
fixing  salary  of  mayor,  etc.,  it  is  proper  to  con- 
sider the  law  as  it  existed  at  the  time  of  the 
enactment  of  said  chapter  the  public  policy 
of  the  state  as  declared  in  judicial  opinions  and 
legislative  acts,  the  public  interest,  and  the 
purpose  of  the  act 

3.  Municipal  cobpobations  ^=:»164— Powxb 

TO    "fix"    OB    INCBEASE    8AT.ABTEW    OF    COH- 
MI88I0NEBS. 

Pub.  Laws  1917,  e.  188^  gives  gOT«mlng 
tody  of  a  dty  power  to  "fix,"  not  to  'increase," 
salaries;  and  while  the  first  may  Include  an 
increase^  its  ordinary  meaning  is  to  make  per- 
manent someUiing  that  is  unsettled. 

[Ed.  Note.—For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Fix.] 

Appeal  jErom  Superior  Oonrt,  GniUord 
County;  Bryson,  Judge. 

Controversy  without  action  between 
Charles  B.  Kendall  and  B.  J.  Stafford  and 
others.  Judgment  for  the  latter,  and  Kendall 
appeals.    Reversed. 

This  is  a  controversy  without  action  sub- 
mitted upon  the  following  facts: 

(1)  That  the  dty  of  Greensboro  is  a  municipal 
corporation,  and  its  charter  is  chapter  2,  of  the 
Private  Acts  of  the  General  Assembly  of  1911 ; 
that  the  defendants,  B.  J.  Stafford,  J.  W.  Dona- 
vant,  and  M.  M.  Boyles  are  the  members  of 
the  board  of  commissioners  of  said  city;  that 
said  Stafford  is  mayor  and  commissioner  of  ac- 
cotints  and  finances,  and  said  Donavant  is  treas- 
urer of  said  City ;  Uiat  the  plaintiff  is  a  resident 
and  taxpayer  of  said  city  of  Greensboro. 

(2)  That  material  parts  of  said  charter  are 
as  follows: 

**Sec.  4.  That  the  corporate  powers  of  the 
city  of  Greensboro  shall  be  exercised  as  herein- 
after provided  by  the  board  of  commissioners 
and  such  other  officers  and  agents  as  are  here- 
inafter provided  for,  subject  to  such  limitations 
as  may  be  hereinafter  imposed. 

"Sec  5.  That  the  executive  and  administra- 
tive powers,  authority  and  duties  in  the  city  of 
(Greensboro  are  distributed  into  and  among  the 
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several  departments,  and  the  powers  and  duties 
to  be  performed  are  assigned  to  the  appropriate 
departments  and  officers,  all  as  herein  set  forth. 

"Sec.  6.  The  board  of  commissioners  shaD 
consist  of  three  members,  one  of  whom  shall  be 
mayor,  and  all  of  whom  shall  be  elected  by 
vote  of  the  people,  as  hereinafter  provided.  One 
of  said  commissioners  shall  be  elected  and  known 
as  the  commissioner  of  public  works,  one  of 
said  commissioners  shall  be  elected  and  known 
as  the  commissioner  of  public  safety,  and  the 
mayor  shall  be  known  as  the  commissioner  of 
public  accounts  and  finances.** 

"Sec  53.  The  mayor  and  commissioners  shall 
have  offices  at  the  dty  halL  The  compensation 
.of  the  mayor  shall  be  twenty-six  hundred  ($2,- 
600)  dollars  per  annum,  and  that  of  each  com- 
missioner twenty-four  hundred  ($2,400)  dollars 
per  annum,  payable  in  equal  monthly  pasrments. 
Ehrery  other  officer,  agent,  employ^  and  assist- 
ant of  the  dty  government  shall  receive  such 
salary  or  compensation  as  the  board  of  commis- 
sioners shall  by  ordinance  provide,  payable  in 
equal  monthly  installments,  unless  the  board 
shall  order  payments  to  be  made  at  nonpayment 
Intervals." 

(3)  That  on  the day  of  August,  1019, 


the  board  of  commissioners  of  the  dty  of  Greens- 
boro, composed  of  the  defendants  herdn,  adopt- 
ed, by  unanimous  vote,  an  ordinance  which  pro- 
vides for  an  increase  of  $600  a  year  in  the 
salary  of  each  of  said  commissioners;  and  said 
E.  J.  Stafford,  as  mayor  and  commissioner  of 
accounts  and  finances,  and  J.  W.  Donavant,  as 
treasurer,  intend  to  pay  out  of  the  public  funds 
of  said  dty  the  increased  salary  provided  by 
said  ordinance,  unless  th^  are  restrained  by 
this  court  from  doing  so. 

(4)  That  plaintiff  contends  that  the  ordinance 
referred  to  is  repugnant  to  the  diarter  of  said 
dty  and  the  laws  of  North  Carolina,  and  is 
therefore  void,  and  that  defendants  should  be 
restrained  from  the  threatened  misappropria- 
tions of  public  funds,  and  that  tb''^  court  should 
dedare  said  ordinance  void  and  of  no  effect. 

And  defendants  contend  that  said  ordinance 
is  a  valid  exerdse  of  the  powers  conferred  upon 
them  by  chapter  136,  subchapter  6,  section  6, 
of  the  Public  Laws  of  1917,  which  is  as  follows: 

"The  governing  body  of  any  dty  may  by  ordi- 
nance fix  the  salary  of  the  mayor  of  such  dty 
or  heads  of  departments  or  other  officers." 

Judgment  was  rendered  in  favor  of  the  de- 
fendants, and  the  plaintiff  excepted  and  ap- 
peals. 

N.  L.  Bure,  of  Greensboro,  for  appellant 
Charles  A.  Hines,  of  Greensboro^  for  ap- 
pellees. 

ALLEN,  J.  [1]  The  dty  of  Greensboro  has 
adopted  the  commission  form  of  government 
under  a  special  Act  of  the  General  Assembly 
(chapter  2,  Priv.  Laws  1911),  and  all  the  cor- 
porate powers  of  the  dty  are  vested  In  three 
commissioners,  who  are  at  present  the  de- 
fendants. The  charter  of  the  dty  fixes  the 
salary  of  each  commissioner  at  a  definite 
sum,  and  this  has  been  increased  $600  per 
annum  by  the  unanimous  vote  of  the  defend- 
ants, each  of  the  commissioners  voting  the 
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Increase  f6r  himself  and  for  his  associates. 
This  action  of  the  commissioners  is  not 
assailed  upon  the  ground  of  fraudulent  or  im- 
proper motiyes,  nor  is  it  claimed  that  the 
additional  compensation  is  not  deserved,  but 
the  plaintiffs*  citizens  and  taxpayers,  do 
question  the  power  of  the  defendants  to  make 
the  increase,  and  it  is  admitted  that  this 
power  does  not  exist  unless  it  is  conferred  by 
chapter  136,  subc  5,  |  6,  which  is  as  follows: 

"The  goveming  body  of  any  city  may  by  ordi- 
nance fix  the  salary  of  the  mayor  of  snch  city, 
or  heads  of  departments  or  other  officers.' 


>f 


[2]  The  determination  of  the  appeal  de- 
pends, therefore,  on  the  construction  of  the 
section  of  the  municipal  act  quoted,  and  in 
the  effort  to  discover  its  true  meaning  it  is 
proper  to  consider  the  law  as  it  existed  at 
the  time  of  its  enactment,  the  public  policy 
of  the  state  as  declared  in  Judicial  opinions 
and  legislative  acts,  the  public  interest,  and 
the  purpose  of  the  act 

"Every  statute  must  be  construed  with  refers 
ence  to  the  object  intended  to  be  accomplished 
by  it.  In  order  to  ascertain  this  object  it  is 
proper  to  consider  the  occasion  and  necessity 
of  its  enactment,  the  defects  or  evils  in  the 
former  law,  and  the  remedy  provided  by  the 
new  one,  and  the  statute  should  be  given  that 
construction  which  is  best  calculated  to  advance 
its  object,  by  suppressing  the  mischief  and  se- 
curing the  benefits  intended.  For  the  purpose 
of  determining  the  meaning,  although  not  the 
validity,  of  a  statute,  recourse  may  be  had  to 
considerations  of  public  policy,  and  to  the  es- 
tablished policy  of  Legislature  as  disclosed  by 
a  general  course  of  legislation.  •  •  •  Where 
the  proper  construction  of  a  statute  is  otherwise 
doubtful,  arguments  from  the  inconvenience,  ab- 
surdity, injustice,  or  prejudice  to  the  public  in- 
terests, resulting  from  a  proposed  construction, 
may  be  considered."    86  Oyc  110  et  seq. 

'  The  law  at  the  time  the  municipal  act  was 
adopted  fixed  the  salaries  of  the  defendants 
at  definite  sums,  and  In  amounts  suflldently 
attractive  to  induce  the  defendants  to  ac- 
cept the  oflBces,  and  it  was  not  necessary  to 
deal  with  the  salaries  of  the  commissioners 
of  Greensboro,  in  order  that  the  corporate 
powers  might  be  exercised.  The  pubUc  poli- 
cy of  the  state,  found  in  the  statutes  and 
judicial  decisions  has  been  pronounced 
a^lnst  permitting  one  to  sit  in  judgment  on 
his  own  cause,  or  to  act  on  a  matter  affecting 
the  public  when  he  has  a  direct  pecuniary 
interest,  and  this  is  a  principle  of  the  com- 
mon law  which  has  ecisted  for  hundreds  of 
years. 

"It  is  an  ancient  maxim,  applicable  in  aU 
cases,  civil  or  criminal,  where  judicial  functions 
are  to  be  exercised,  whether  hi  proceedings  of 
inferior  tribunals  or  in  courts  of  last  resort, 
that  no  man  ought  to  be  a  judge  in  his  own 
cause,  a  maxim  which  appeals  with  such  force 
to  one's  sense  of  justice  that  it  is  said  by  Lord 
Coke  to  be  a  natural  right  so  inflexible  that  an 
act  of  Parliament  seeking  to  subvert  it  would 
be  declared  void."    16  B.  0.  L.  527. 


"Under  the  fundamental  maxim  tbat  no  one 
ought  to  be  judge  in  his  own  cause,  if  we  had 
no  statute  law  upon  the  subject,  no  judge, 
whether  probate  or  other,  could  take  jurisdic- 
tion of  any  cause  wherein  he  was  a  party  or 
otherwise  had  a  pecuniary  interest  This  prin- 
ciple is  of  universal  application  as  a  rule  of  the 
common  law,  and  subject  thereto  must  be  the 
exercise  of  all  the  iK>wers  of  a  judge.  Broom's 
Legal  Maxims,  118;  1  Hopkins,  Ch.  Rep.  1;  2 
Strange's  Rep.  1,  173.  In  accordance  with  this 
principle,  in  every  grant  of  jurisdiction,  it  is 
always  to  be  understood  that  the  powers  con- 
ferred are  limited  by  the  tacit  exception  that 
the  judge  is  not  to  decide  his  own  cause."  Greg- 
ory V.  Ellis,  82  N.  E.  226. 

"The  common  law  forbade  a  man  being  the 
judge  of  his  own  cause,  as  'if  an  act  of  Parlia- 
ment give  a  man  power  to  try  all  causes  that 
arise  within  his  manor  of  Dale;  yet,  if  a  cause 
should  arise  in  which  he  himself  is  a  party,  the 
act  is  construed  not  to  extend  to  that,  because 
it  is  unreasonable  that  any  man  shovdd  deter- 
mine his  own  quarrel.'  1  Blackstone,  91.  *  *  ^ 
No  one  ought  to  be  a  judge  in  his  own  cause; 
and  so  inflexible  and  so  manifestly  just  is  this 
rule,  that  Lord  Coke  has  laid  it  down  that  'even 
an  act  of  Parliament  made  against  natural 
equity,  as  to  make  a  man  a  judge  in  his  own 
case,  is  void  in  itself ;  for  jura  natuna  sunt 
immatubilia  and  they  are  leges  legum.'  This 
maxim  applies  in  all  cases  where  judicial  func- 
tions are  to  be  exercised,  and  excludes  all  who 
are  interested,  however  remotely,  from  taking 
part  in  their  exercise.  It  is  not  left  to  the  dis- 
cretion of  a  judge,  or  to  his  sense  of  decency, 
to  decide  whether  he  shall  act  or  not;  all  his 
powers  are  subject  to  this  absolute  limitation; 
and  when  his  own  rights  are  in  question,  he  has 
no  authority  to  determine  the  cause."  Wliite 
V.  Connelly,  105  N.  0.  70,  11  S.  E.  179. 

In  Snipes  t.  Winston,  126  N.  C.  374,  85  S. 
E.  610,  78  Am.  St  Rep.  666,  which  is  approv- 
ed in  Davidson  v.  Guilford  County,  152  N.  C. 
437,  67  S.  E.  918,  the  aldermen  of  Winston 
elected  one  of  their  members,  who  partici- 
pated in  the  meeting,  a  street  boss  at  a  sal-, 
ary  of  $50  per  month,  and  the  court  declared 
the  action  of  the  board  of  aldermen  void  be- 
cause of  the  pecuniary  interest  of  one  of  its 
members,  and  said: 

"This  principle  cannot  be  questioned,  and  ex« 
perience  has  diown  its  wisdom.  Common  rea- 
soning declares  this  principle  to  be  sound,  and 
the  public  is  entitled  to  have  it  strictly  enforced 
against  every  public  officiaL** 

The  statute  law  is  equally  explicit,  as  it 
provides: 

"If  any  person,  appointed  or  elected  a  com* 
mlssioner  or  director  to  discharge  any  trust 
wherein  the  state  or  any  county,  city,  or  town 
may  be  in  any  manner  interested,  shall  become 
an  undertaker,  or  make  any  contract  for  his 
own  benefit,  under  such  authority,  or  be  in  any 
manner  concerned  or  interested  in  making  such 
contract,  or  in  the  profits  thereof,  either  pri- 
vately or  openly,  singly  or  jointly  with  another, 
he  shall  be  guilty  of  a  misdemeanor."  Rev.  | 
3572. 
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Judges,  Jurors,  clerks  of  courts,  aldermen, 
and  county  commissioners  were  and  are  dis- 
qualified by  direct  pecuniary  interest,  and 
we  come  to  the  act  of  1917,  from  which  the 
defendants  claim  to  derive  their  own  sala- 
ries, knowing  of  this  condition  of  the  law, 
and  that  it  was  in  the  mind  of  the  General 
Assembly  when  the  municipal  act  was  enact- 
ed, and  fully  conscious  of  the  settled  policy  of 
the  state,  declared  to  be  wise  by  experience, 
and  that  it  should  be  strictly  enforced  in 
the  interest  of  the  public,  and  under  which 
the  action  of  the  defendants  would  be  void. 

Was  it  the  intention  of  the  General  Assem- 
bly to  change  the  law,  and  to  reverse  the  pol- 
icy of  the  state,  not  only  as  related  to  Greens- 
boro, but  as  to  all  municipal  corporations  in 
the  state,  because  the  act  is  general,  and  if 
it  confers  authority  on  the  governing  body  of 
Greensboro  to  increase  their  own  salaries, 
it  has  a  like  effect  in  other  cities  and  towns? 
The  question  ought  not  to  be  answered  in  the 
affirmative  unless  compelled  to  do  so  by  the 
dear,  positive  mandate  of  the  Legislature. 
The  language  is: 

**The  governing  body  of  any  dty  may  by  ordi- 
nance fix  the  salary  of  the  mayor  of  such  city 
or  heads  of  departments  or  other  officers." 

[3]  The  authority  is  to  "fix"  the  salary,  not 
to  increase  it,  and  whfle  the  first  may  include 
an  increase,  its  ordinary  meaning  is  to  make 
permanent  something  that  is  unsettled,  and 
the  salaries  of  the  defendants  were  already 
fixed  and  settled  by  the  charter  of  the  dty. 
It  is  also  authority  to  "fix  the  salary  of  the 
mayor  of  such  dty  or  heads  of  departments 
or  other  officers,"  and  not  to  increase  their 
own  salaries;  and  following  the  rule  appli^ 
cable  to  statutes  conferring  power  on  judg- 
es, laid  down  by  Blackstone  and  approved  in 
White  ▼.  Connelly,  supra,  that  "if  an  act  of 
Parliament  give  a  man  power  to  try  all  cans- 
es  that  arise  within  his  manor  of  Dale,  yet, 
if  a  cause  should  arise  in  which  he  himself 
is  a  party,  the  act  is  construed  not  to  extend 
to  that,  because  it  is  unreasonable  that  any 
man  should  determine  his  own  quarrel,"  the 
act  should  not  be  held  to  cover  an  Increase  of 
their  own  salaries. 

The  defendants  come  within  the  letter  of 
the  statute,  but  not  within  its  spirit,  and  a 
consideration  of  the  whole  statute  leads  to 
the  conclusion  that  their  authority  over  sala- 
ries relates  to  those  of  other  officers  ana  not 
to  their  own. 

"The  words,  phrases,  and  sentences  of  a  stat- 
Qte  are  to  be  understood  as  nsed,  not  in  any 
abstract  sense,  bat  with  due  regard  to  the  con- 
text, and  in  that  sense  which  best  harmonizes 
with  all  other  parts  of  the  statute.  In  expound- 
ing one  part  of  a  statute  therefore  resort  should 
be  had  to  every  other  part,  induding  even  parts 
that  are  unconstitutional,  or  that  have  been 
repealed."    86  Cyc.  1181. 

The  statute  (chapter  186,  Laws  1017)  en- 
acted after  the  adoption  of  the  constitutional 
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am^dment  of  1916  for  the  purpose  of  pro- 
viding by  general  law  for  the  organization 
and  government  of  dtles  and  towns,  is  divid- 
ed into  subchapters,  and  these  into  sections. 
The  first  subchapter  provides^  among  other 
things: 

"The  providons  of  this  act,  so  far  as  they 
are  the  same  as  those  of  existing  general  laws, 
are  intended  as  a  continuation  of  said  laws,  and 
not  as  new  enactments,  and  so  far  as  they  give 
general  powers  to  dties  are  supplementary  to 
and  additional  to  the  special  charters  of  cities 
which  have  not  such  powers,  unless  inconsistent 
with  or  repugnant  thereto,  and  a  repetition  of 
such  powers  if  already  possessed  by  dties  by 
virtue  of  special  charters." 

The  provision  in  the  act  giving  authori- 
ity  to  governing  bodies  to  increase  salaries, 
if  held  to  apply  to  the  dty  of  Greensboro, 
would  not  only  be  repugnant  to  section  53  of 
its  charter,  which  says,  "The  compensation  of 
the  mayor  shall  be  $2,600  per  annum  and 
that  of  each  commissioner  $2,400  per  an- 
num," but  it  would  destroy  it 

Subchapter  2  provides  for  the  incorpora- 
tion of  communities,  and  it  is  significant 
that  after  the  board  of  municipal  control  has 
approved  the  petition  it  is  required  to  see  that 
a  mayor  and  commissioners  are  elected  under 
chapter  73  of  the  Revisal,  which  has  nothing 
in  it  relating  to  the  commission  or  manager 
form  of  government,  and  deals  only  with  the 
prevailing  system  of  a  mayor  and  aldermen 
or  commissioners.  Subchapters  from  8  to  15, 
Indusive,  confer  additional  powers  on  munic- 
ipal corporations,  establish  different  depart- 
ments, and  prescribe  the  duties  of  different 
officials. 

Subchapter  16  is  divided  into  seven  parts. 
In  part  1  provision  is  made  tor  elections  to 
determine  whether  a  particular  plan  of  gov- 
ernment shall  be  adopted,  and  in  parts  2,  8, 
4,  5,  and  6  the  plans  of  government  are  set 
out,  being:  (1)  Government  by  mayor  and 
dty  council  dected  at  large ;  (2)  government 
by  mayor  and  city  council  elected  by  districts 
and  at  large;  (3)  commission  form  of  govern- 
ment ;  (4)  government  by  mayor,  dty  council 
and  manager;  (5)  government  combining 
same  features  in  the  other  plans.  Part  7 
says: 

**Any  munidpality  may  amend  or  repeal  its 
charter  or  any  part  thereof  or  adopt  a  new 
charter.  The  proposal  to  amend,  repeal,  or 
adopt  may  be  initiated:  (a)  By  the  governing 
body  of  such  municipality;  0>)  by  any  number 
of  the  qualified  electors  of  such  municipality 
not  less  than  twenty-five  per  centum  of  quali- 
fied electors  entitled  to  vote  at  the  next  pre- 
ceding regular  mnnidpal  dection  in  such  mo- 
nidpality." 

The  amendment  proposed  is  then  submit- 
ted to  a  vote  of  the  people.  In  aU  of  these 
plans  the  salaries  of  the  members  of  the  gov- 
erning bodies  are  fixed  at  spedfic  sums  or  are 
graduated  dependent  on  population,  and 
ample  provision  is  made  for  amendment  of 
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the  charter  by  a  vote  of  the  people,  so  that, 
If  a  salary  named  In  a  charter  or  In  any  plan 
of  government  becomes  inadequate,  by  reason 
of  changed  conditions  or  otherwise,  the  ques- 
tion of  an  Increase  of  salaries  can  be  decided 
by  the  people,  instead  of  by  those  who  would 
be  benefited  by  the  increase. 

It  is  proper  to  take  into  consideration,  in 
determining  the  true  construction  of  the  act, 
that  the  salaries  of  the  defendants  were  al- 
ready "fixed"  in  the  charter  of  the  city  when 
the  municipal  act  of  1917  was  adopted;  that 
the  public  policy  of  the  state  during  its  whole 
history,  and  at  the  present  has  condemned  the 
idea  that  one  may  sit  in  judgment  on  Ifla 
own  cause ;  that  the  public  welfare  demands 
that  this  principle  shall  be  rigidly  enforced, 
in  order  that  public  officials  may  be  free 
from  temptation  and  may  have  an  eye  single 
to  the  interest  of  the  public ;  that  the  munici- 
pal act  does  not  in  express  terms  authorize 
an  increase  of  salaries,  but  only  gives  au- 
thority to  fix  salaries;  that  it  does  not  refer 
to  Increasing  the  salaries  of  the  members  of 
the  governing  body,  but  only  to  the  salaries 
of  mayor,  heads  of  departments,  and  other 
officials ;  that  to  hold  the  section  upon  which 
the  defendants  rely  gives  authority  to  in- 
crease their  own  salaries  would  be  destruc- 
tive of  a  part  of  the  charter  of  the  city; 
that  under  the  municipal  act  the  salaries 
may  be  increased  by  submitting  the  question 
to  a  vote  of  the  people;  and,  giving  due 
weight  to  these  matters,  we  are  of  opinion 
that  the  action  of  the  defendants  in  voting 
an  increase  of  their  salaries  is  without  au- 
thority of  law  and  void. 

Reversed. 

GIiARK,  O.  7.,  concurs  in  the  well-consld- 
ered  opinion  of  ALLEN,  J.,  in  all  respects 
and  adds: 

It  is  true  that  formerly  in  all  the  states 
the  Legislatures  were  allowed  to  fix  their 
own  compensation.  This  exception  to  sound 
principle  was  deemed  unavoidable  by  reason 
of  its  being  the  legislative  power,  and  there- 
fore the  only  authority  which  could  act.  It 
Is  a  part  of  the  history  of  this  and  all  other 
states  that  at  each  session  of  the  state  Leg- 
islature, owing  to  the  differences  among  the 
members  as  to  the  proper  rate  of  compensa- 
tion, a  week  and  often  more  of  the  session  was 
usually  wasted  in  settling  that  matter.  To 
avoid  this  the  state  Constitution  adopted  in 
1868  (artlcle2,§2^,  as  amended,  provided  that: 

"The  members  of  tiie  General  Assembly 
*  *  *  shall  receive  as  a  compensation  for 
their  services  the  sum  of  four  dollars  per  day 
for  each  day  of  their  session,  for  a  period  not 
exceeding  sixty  days,  and  should  they  remain 
longer  in  session,  they  shall  serve  without  com- 
pensation.'* 

Public  opinion  deemed  it  inexpedient,  as 
well  as  an  impropriety,  that  officials  should 


fix  their  own  pay.  For  the  same  reason  a 
similar  change  was  made  in  the  Constitution 
of  nearly  all  the  other  states  fixing  the  com- 
pensation of  members  of  the  Legislature.  By 
reason  of  the  increased  cost  of  living  this 
compensation  has  now  become  inadequate. 
But  to  meet  this,  wherever  a  constitutional 
amendment  has  been  made,  it  has  increased 
the  rate  of  compensation,  and  not  restored  to 
the  Legislature  the  former  power  of  fixing 
the  compensation  of  its  own  members. 

It  is  true  that,  owing  to  the  difficulty  of 
amending  the  Constitution  of  the  United 
States,  Congress  has  been  left  free  to  fix  its 
own  compensation,  but  this  is  generally  done 
to  take  effect  with  the  next  Congress.  On  a 
memorable  occasion,  when  Congress  raised 
its  own  compensation  and  made  it  date  back 
to  the  beginning  of  the  session,  the  popular 
indignation  at  what  was  styled  the  "back- 
salary  grab'*  retired  most  of  those  members 
and  senators  who  voted  for  it  to  private  life. 

The  state  Constitution  of  1868  also  provid- 
ed (article  8,  %  10)  that  no  officer  whose  office 
was  established  either  by  the  Constitution  or 
created  by  law  "shall  be  appointed  or  elect- 
ed by  the  General  Assembly."  This  was  to 
prevent  the  somewhat  similar  temptation  to 
elect  members  of  their  own  body.  This  provi- 
sion has  been  stricken  out  by  a  subsequent 
amendment,  with  the  result  that  it  has  become 
not  unusual  for  that  body  to  choose  its  own 
members  to  positions.  Especially  is  this  true 
in  the  election  of  trustees  of  the  University 
and  to  other  unsalaried  positions,  the  accept* 
ance  of  which  is  not  subject  to  the  criticism 
that  those  elected  receive  additional  compen- 
sation but  because  in  violation  of  article  14, 
§  7,  which  provides: 

"No  person,  who  shall  hold  any  office,  or 
place  of  trust  or  profit"  either  under  the  United 
States  or  any  other  state  or  under  this  state 
''shall  hold  or  exercise  any  other  office,  or  place 
of  trust  or  profit  under  the  authority  of  this 
state,  or  be  eligible  to  a  seat  in  either  house  of 
the  General  Assembly,"  with  tiie  exception  only 
of  "officers  in  the  militia,  justices  of  the  peace, 
commissioners  of  public  charities,  or  commis- 
sioners for  special  purposes." 

Rev.  §  2365,  fixes  a  penalty  of  $200  for  vio- 
lation of  this  section,  to  be  recovered  by  "any 
person  who  will  sue  for  the  same." 

I  concur  in  the  opinion  of  the  court  upon 
both  grounds  given;  i.  e.: 

1.  That,  the  charter  having  specified  the 
compensation  of  these  officials,  this  is  not  re- 
pealed by  the  general  statute  (Laws  1917,  c. 
130,  subc.  5,  §  6),  which  is  intended  to  author- 
ize the  board  of  aldermen  to  fix  the  salaiies 
of  the  mayor  and  other  officials. 

2.  That  it  is  contrary  to  sound  principles 
that  any  official  should  have  the  power  to  fix 
his  own  compensation. 


N.a) 
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(138  N.  C.  509) 

LEA  V.  SOUTHERN  PUBLIC  UTILITIBS 
CO.  etaL    (No.  441.) 

(Supreme  Court  of  North  Carolina.    Nov.  19, 

1919.) 

1.  StBEET  BAILB0AD8  <|S»112(1)  —  EVIDENCE; 
BURDEN  TO  PBOVE  NEGLIGENCE  CAUSING 
COLLISION. 

In  an  action  against  a  street  railway  com- 
pany for  injuries  to  plaintiff  when  a  car  struck 
his  team,  the  burden  was  on  plaintiff  to  satis- 
fy the  jury  that  defendant  railway  was  negli- 
gent, and  that  its  negligence  was  the  proximate 
cause  of  the  injury  to  him. 

2.  StBEET  RAILROADS  «=»112(3)  —  EVIDENCE ; 
BURDEN  TO  PROVE  CONTRIBUTORY  NEGLI- 
GENCE AND  LAST  CLEAR  CHANCE. 

Under  Revisal  1905,  §  483,  providing  con- 
tributory negligence  shall  be  specially  pleaded 
and  proved  by  defendant,  in  an  action  against 
a  street  railway  for  injuries  to  plaintiff  when 
a  car  struck  his  team,  when  plaintiff  had  es- 
tablished the  railway's  negligence  as  the  prox- 
imate cause  of  his  injuries,  the  burden  shifted 
to  the  railway  to  prove  plaintiff's  contributory 
negligence,  and  when  it  had  done  that  the  bur- 
den shifted  to  plaintiff  to  show  that,  notwith- 
standing his  negligence,  the  railway  by  ordi- 
nary care  could  have  prevented  the  injury. 

3.  Street  railroads  ^=»118(11)— Instruction 
on  c0.ntribut0rt  negligence. 

In  an  action  against  a  street  railway  for 
injuries  to  plaintiff  when  a  car  hit  his  team,  in- 
struction Tield  erroneous  as  placing  on  plain- 
tiff the  burden  to  disprove  his  own  negligence. 

4.  Street  railroads  ^=:>117(5>— Negligence 
for  jury  in  action  for  injitbies  on  track. 

In  an  action  against  a  street  railway  for 
injuries  to  plaintiff  when  a  car  struck  his 
team,  case  held  for  the  jury  on  the  evidence  as 
to  the  railway's  negligence. 

Appeal  from  Superior  Court,  Mecklenburg 
County;  Adams,  Juclge. 

Action  by  S.  H.  Lea  against  the  Southern 
Public  Utilities  Company  and  the  Charlotte 
Electric  Railway  Company.  B^om  Judgment 
for  defendants,  plaintifF  appeala    New  trial. 

This  is  the  third  time  we  have  had  this 
case  before  us.  It  Is  reported  in  175  N.  C. 
459,  95  S.  B.  894,  and  176  N.  C.  511.  The 
facts  are  substantially  stated  in  the  first  ap- 
peal reported  in  175  N.  C.  459,  95  S.  E.  894. 
The  error  assigned  in  this  appeal  is  like  that, 
for  which  we  gave  a  new  trial  in  the  second 
appeal,  though  it  was  at  the  last  trial  an  er- 
ror against  the  plaintiff  instead  of  against 
the  defendant  in  the  second  appeal.  The 
issues  are  alike  in  all  the  appeals. 

The  principal  errors  assigned  in  this  rec- 
ord are  those  taken  to  two  instructions  of  the 
court,  which  we  will  designate  by  numbers: 

First.  "If  you  find  from  the  evidence  that  the 
plaintiff  drove  his  horse  across  the  track  of  the 
railway  when  he  saw  the  car  approaching  him, 


and  thereby  took  the  chance  of  his  ability  to 
pass  over  the  track  in  safety,  and  that  a  man 
of  ordinary  prudence  and  care  would  not  have 
attempted  to  do  so  under  the  same  or  similar 
circumstances,  and  drove  his  wheel  upon  the 
fender  of  the  car,  and  was  thereby  injured, 
plaintiff  under  these  circumstances  would  be 
deemed  to  be  guilty  of  such  negligence  as,  noth- 
ing else  appearing,  would  bar  his  recovery  as 
the  proximate  or  concurring  cause  of  his  in- 
jury and  in  that  event,  you  would  answer  the 
first  issue.  No." 

Second.  "If  you  find  the  facts  to  be  that  the 
collision  between  the  buggy  and  the  street  car 
broke  the  harness,  so  that  the  only  connection 
between  the  horse  and  buggy  was  the  plaintiff's 
holding  on  to  the  reins,  and  that  therefore  the 
horse  ran  away  and  the  plaintiff  negligently 
continued  to  hold  to  the  reins  until  he  was  pull- 
ed over  the  dashboard,  and  on  account  thereof 
he  received  the  injuries  of  which  he  complains, 
and  if  you  further  find  that  his  negligence  in 
this  respect  was  the  sole  proximate  cause  of 
his  injury,  you  will  answer  the  first  issue,  No.'' 

The  plaintiff's  objection  to  the  first  of 
these  instructions  is  based  upon  two  grounds: 

(1)  It  places  the  burden  on  the  plaintiff  of 
proving  that  he  was  not  guilty  of  contribu- 
tory negligence,  and  not  upon  the  defendant, 
whose  burden  it  was  to  prove  that  he  was 
goilty  of  negligence. 

(2)  It  permitted  the  Jury  to  answer  the 
first  issue.  No,  without  even  considering  the 
alleged  negligence  of  the  defendant 

Judgment  for  defendant,  and  appeal  by 
plaintiff. 

Thos.  W.  Alexander  and  Cansler  ft  Can- 
sler,  all  of  Charlotte,  for  appellant. 

Osborne,  Cocke  &  Robinson;  of  Charlotte, 
for  appellees. 

WALKER,  J.  (after  stating  the  facts  as 
above).  [1-3]  The  burden  was  upon  the  plain- 
tiff to  satisfy  the  Jury  upon  the  first  issue 
that  the  defendant  was  negligent,  and  that 
its  negligence  was  the  proximate  cause  of 
the  injury  to  him.  This  was  his  only  burden. 
When  he  had  established  the  defendant's 
negligence  as  the  proximate  cause  of  his  in- 
juries, the  burden  then  shifted  to  the  defend- 
ant, and  it  was  required  to  prove,  under  the 
second  issue,  the  plaintiff's  contributory  neg- 
ligence. When  it  has  done  that,  the  burden 
again  shifts,  but  this  time  to  the  plaintiff, 
and  he  must  show  that  under  the  third  issue, 
notwithstanding  .plaintiff's  negligence,  the  de- 
fendant could,  by  the  exercise  of  ordinary 
care,  have  prevented  the  injury  to  him.  The 
first  of  the  instructions  given  by  the  court 
violated  this  rule,  because  it  placed  the  bur- 
den on  the  plaintiff  upon  the  first  issue  to 
disprove  his  own  negligence,  whereas  his 
burden  was  to  show  merely  the  defendant's 
negligence  as  the  proximate  cause  of  the  in- 
Jury.  The  burden  thus  placed  on  the  plain- 
tiff  did  not  properly  belong  to  him,  and  his 
own  negligence  was  not  involved  in  the  first 
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Issue,  bat  only  the  defendant's  negligence, 
and  the  question  whether  It  was  the  proxi- 
mate cause  of  plaintiff's  Injury.  The  Jury, 
under  this  instruction,  could  well  have  an- 
swered the  first  issue,  No,  without  consider- 
ing the  question  really  presented  by  It,  name- 
ly, whether  the  defendant  had  caused  such 
injury  by  its  negligence.  But,  even  if  the 
Judge  had  once  properly  Instructed  the  Jury 
on  the  first  issue,  this  second  Instruction 
thereon  would  have  been  error,  as  being 
wrong  in  Itself  and  as  leaving  the  Jury  In 
doubt  as  to  the  correct  law.  TiUett  v.  Rail- 
road Co.,  115  N.  O.  663,  20  S.  E.  480 ;  WU- 
Uams  V.  Haid,  118  N.  0.  481,  24  S.  E.  217; 
Edwards  v.  Railroad  Ck>.,  132  N.  G.  09,  at 
page  101,  43  S.  E.  585.  The  case  of  Peoples 
T.  Railroad  Co.,  137  N.  O.  96^  at  page  97,  49 
S.  E.  87,  seems  to  be  directly  in  point  as  to 
the  Incorrectness  of  this  Instruction.  There 
the  defendant  requested  the  court  to  charge, 
in  substance,  that  It  was  the  duty  of  the 
plaintiff's  intestate  to  keep  a  sharp  lookout 
for  the  string  of  cars,  which  was  b^ng  "kick- 
^"  along  one  of  the  tracks  in  the  defendant's 
yards,  and  that  if  he  failed  to  do  so  the  an- 
swer to  the  first  issue  should  be.  No.  This 
court,  in  reviewing  the  case,  said: 

''This  was  propdrly  refused,  because  the 
prayer  assumed  as  a  fact  that  intestate's  fail- 
ure to  keep  a  sharp  lookout  was  the  proximate 
cause  of  the  injury.  Besides,  this  prayer  was 
upon  the  first  issue,  and  seeks  to  throw  upon 
the  plaintiff  the  burden  of  proving,  not  that 
the  defendant  was  guilty  of  negligence,  but 
that  the  intestate  was  not  guilty  of  contribu- 
tory negligence.  Such  instruction  would  have 
been  clearly  erroneous,  if  given"— citing  Pulp 
V.  Railroad  Co.,  120  N.  C.  525,  27  &  E.  74» 
which  sustains  its  ruling. 

See,  also,  Curtis  v.  Railroad  Co.,  130  N.  C. 
437,  41  S.  E.  929 ;  Cox  v.  Railroad  Co.,  123 
N.  C.  604,  31  S.  E.  848;  Graves  v.  Railroad 
Co.,  136  N.  C.  9,  48  S.  E.  502.  It  was  said  in 
Cox  V.  Railroad  Co.,  supra: 

''Each  issue  bears  its  own  burden,  and  It 
rarely  happens  that  the  burden  of  all  the  is- 
sues rests  upon  the  same  party.  In  cases  of 
negligence  like  the  present,  it  changes  with 
each  successive  step,  it  being  necessary  for 
the  plaintiff  to  prove  the  negligence  of  the  de- 
fendant, the  defendant  the  contributory  negli- 
gence of  the  plaintiff,  and,  again,  for  the  plain- 
tiff to  show  the  last  dear  chance  of  the  defend- 
ant if  that  issue  becomes  material.  Each  of 
these  issues  depends  upon  the  one  preceding. 
The  plaintiff  must  first  prove  that  he  was  in- 
jured by  the  negligence  of  the  defendant  If  he 
fails  to  prove  it.  that  is  an  end  of  the  case, 
and  the  defendant  is  not  then  required  to  prove 
contributory  negligence,  •  •  •  unless  there 
Is  negligence  on  the  part  of  the  defendant." 

And  we  may  add  that  plaintiff  is  not  re- 
quired on  the  first  issue  to  show  the  absence 
of  negligence  on  his  part,  the  full  burden  of 
showing  his  negligence  resting  upon  the  de- 
fendant xmder  the  second  issue,  and  by  the 


statute,  Laws  of  1887,  c.  88  (Revlsal,  i  483). 
oniat  law  provides  that  contributory  negU- 
gence  shall  be  specially  pleaded  as  a  defense 
"and  proved  by  the  defendant  on  the  trial." 
It  will  be  observed  that  the  Judge  directed 
the  Jury  to  answer  the  first  issue,  No,  upon 
a  finding  that  plaintiff  had  been  negligent 
in  the  respect  mentioned  by  him.  This  was 
making  the  answer  to  the  first  issue  depend 
upon  the  plaintiff's  negligence  Instead  of  up- 
on that  of  the  defendant,  which  amounted 
not  only  to  placing  the  burden  Improperly, 
but  also  Inserted  in  an  instruction  on  the 
first  issue  matter  not  germane  to  it,  and  not 
pertinent  to  that  Issue  but  to  be  considered 
only  on  the  second  issue. 

[4]  There  was  evidence  in  this  case  sufll- 
dent  to  carry  it  to  the  Jury.  Wheeler  v.  Gib- 
bon, 126  N.  0.  811,  86  S.  B.  277;  Moore  v. 
Street  R.  R.,  128  N.  O,  457,  39  S.  B.  57 ;  Noiv 
man  v.  Street  R.  R.,  167  N.  C.  543,  88  S.  B. 
835,  Ann.  Cas.  1916B,  508;  Ingle  v.  Power 
Co..  172  N.  C.  751,  90  S.  B.  958;  Smith  y. 
Electric  Co.,  173  N.  C.  489,  92  S.  B.  882 ;  Spar- 
ger V.  Public  Service  Co.,  174  N.  O.  776,  93  S. 
B.  975.  It  was  for  the  Jury  to  dedde,  under 
proper  Instructions  from  the  court,  which 
party's  negligence  was  the  proximate  cause 
of  the  injury,  with  the  burden  upon  the  plain- 
tiff as  to  the  first  and  third  Issues,  and  upon 
the  defendant  as  to  the  second.  In  Stewart 
V.  Railroad  Co.,  187  N.  C.  690,  691,  50  S.  B. 
312,  313,  after  stating  that  the  statute  re- 
quires the  defendant  to  allege  and  prove  con- 
tributory negligence,  die  court  said: 

"It  was  error  to  put  upon  the  plaintiff -the 
burden  of  proving  that  her  intestate  was  not 
negligent." 

See,  also.  Hardy  v.  Lumber  Co.,  160  N.  C. 
113.  75  S.  B.  855,  42  U  R.  A.  (N.  S.)  759; 
Kearney  v.  Railroad  Co.,  177  N.  0.  251,  253, 
98  S.  E.  710. 

We  are  sure  the  learned  Judge  gave  this 
instruction  Inadvertently,  or  that  the  neces- 
sary effect  of  it  was  not,  at  the  time,  appar- 
ent to  him. 

The  second  of  the  instructions,  to  v^ldi 
exception  was  taken  Is  subject  to  the  same 
criticism.  It  was  given  on  the  wrong  issue. 
It  was  suggested  on  the  argument  as  to  this 
instruction  that  perhaps  it  was  proi)erly  ap- 
plicable to  the  measure  of  damages,  because 
the  injury  in  a  legal  sense  was  complete  when 
the  collision  took  place  and  what  hapi>ened 
afterwards,  although  in  continued  sequence, 
was  merely  an  aggravation  of  the  original 
damage,  and  should  not  have  been  dealt 
with  under  the  head  of  negligence.  It  was 
further  suggested  that  the  case,  in  this  as- 
pect of  It,  bore  some  resemblance  to.  If  not 
governed  by,  Blalock  v.  Southern  Railroad 
Co.,  100  S.  B.  599,  decided  at  this  term. 
Whether  this  be  so  or  not,  we  need  not  con- 
sider, as  there  was  error  in  the  charge  upon 
the  first  issue,  for  which  the  Judgment  must 
be  reversed.     It  makes  no  difference  how 
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often  a  case  has  been  tried ;  if  there  is  error, 
it  must  be  sent  back  to  another  Jury  until  it 
is  so  tried,  at  last,  as  to  be  free  from  error. 

We  are  conylnced  that  there  was  sub- 
stantial error,  and  the  verdict  may  have  been, 
and  probably  was,  the  result  of  it. 

New  triaL 


a78  N.  G.  479) 

STERNB  et  aL  T.  BAT  STATE  MII/LING 

00.    (No.  396.) 

(Supremo  Court  of  North  Carolina.    Nor*  19, 

1919.) 

1.  Sai£8  ^s»89— Bttbdsn  of  pboyino  agbbb- 
msnt  to  sztsnd  timx  fob  8hipmsnt. 

In  buyers'  action  for  seller's  failure  to  ship 
flour  accordins  to  contract,  where  defense  was 
tiiat  buyers,  by  fidUng  to  order  flour  within 
contract  shipment  time  canceled  contract,  buy- 
ers, alleging  agreement  to  extend  such  time, 
have  burden  of  proving  such  agreement. 

2.  Sales    (d=»8&— Ezteivsion    of    tiicb    fob 
SHiFMxirr. 

Where  contract  for  sale  of  flour  to  be  ship- 
ped prior  to  certain  date  required  buyers  to  or- 
der flour  out  within  such  spec&fled  period  or  pay 
specified  carrying  charges  thereon,  and  gave 
seller  right  to  terndnate  contract  upon  buyers' 
foilure  to  order  out  goods  within  such  time, 
seller,  having  received  no  orders  to  ship  within 
required  time,  or  answers  to  letters  asking  ship- 
ping instructions  and  suggesting  certain  dates, 
had  the  right,  upon  buyers'  failure  to  reply  to 
telegram  that  unless  buyers  "wire  today  per- 
mission to  ship  by  certain  date  with  foil  carry- 
ing charges  added,  we  will  understand  you  pre- 
fer orders  canceled,"  to  treat  contract  as  can- 
celed and  resell  flour,  the  buyers'  failure  to  an- 
swer telegram  not  constituting  acquiescence  in 
date  named,  in  view  of  their  failure  to  remit 
carrying  diarges,  or  give  shipping  directions. 

Appeal  from  Superior  0>urt,  Guilford 
County;  liUne,  Judge. 

Action  by  M.  W.  Sterne  and  others  against 
the  Bay  State  Milling  Company.  Judgment 
for  plaintiffs  and  defendant  appeals.  Re- 
versed. 

This  is  an  action  to  recover  damages  for 
the  failure  and  refusal  of  the  defendant  to 
sliip  flour  according  to  contract 

On  June  14,  1915,  the  plaintiffs  purchased 
from  the  defendant  for  their  bakery  one  car- 
load of  flour  (210  barrels) ,  and  in  November, 
1915,  again  bought  two  carloads  of  210  bar- 
rels each. 

On  July  29,  1916,  defendant  wired  the 
plaintiff: 

"Unless  you  authorise  by  wire  today  permis- 
sion to  ship  by  August  16th  remaining  three 
cars  of  flour  on  books  for  you,  with  full  carry- 
ing charges  added,  we  will  understand  you  pre- 
fer order  canceled.  Impossible  to  carry  beyond 
August  15th/' 


Between  July  29,  1916,  and  August  7th 
defendant  sold  the  three  carloads  in  question, 
and  the  plaintiff  brings  this  action  to  reoover 
the  loss  which  they  allege  accrued  by  their 
haying  to  purchase  flour  at  a  higher  rate  at 
that  time.  Verdict  and  judgment  for  plain- 
tiff.   Appeal  by  defendant 

Jerome  &  Scales,  of  Greensboro,  for  appel- 
lant 

T.  C.  Hoyle  and  King  A  Kimball,  all  of 
Greensboro,  for  appellees. 

OLAHK,  a  J.  The  letters  and  telegrams 
constituting  the  corresi)ondence  between  the 
parties  are  in  evidence.  Under  the  contract 
of  purchase  of  the  carload  June  14,  1915,  it 
was  to  be  deliyered  prior  to  January  1,  1916, 
and  the  two  carloads  bought  November  22, 
1915,  were  to  be  shipped  prior  to  July  1, 1916. 
Both  these  contracts  contained  the  following 
provision: 

"Unless  otherwise  specified  herein,  goods  are 
to  be  ordered  out  within  30  days  from  this  date. 
Buyer  to  pay  carrying  charges  of  5  cents  a 
barrel  on  flour,  and  25  cents  a  ton  on  feed  for 
each  period  of  30  days,  or  fraction  thereof,  on 
goods,  not  ordered  out  within  contract  time, 
payable  at  beginning  of  each  period;  also  all 
advances  in  freight  after  contract  shipment  time. 
At  the  end  of  contract  shipment  time,  or  of  any 
succeeding  thirty  day  period,  or  other  agreed 
time,  unless  goods  are  ordered  out,  or  on  failure 
of  buyer  on  demand  to  pay  carrying  charges, 
seller  may  terminate  contract  and  resell  goods 
for  buyer's  account  No  verbal  condition  or 
modification  is  valid.  M.  W.  Sterne  &  Son, 
Buyer,  by  G.  D.  Sterne.  C.  F.  Bust,  Agent  for 
Seller." 

[1]  The  plaintiffs  allege  an  extension  of 
time  by  agreement  to  certain  dates  specified 
in  the  complaint  The  burden  ,was  upon  the 
plaintiffs  to  prove  such  agreement  The  de- 
fendant wrote  the  plaintiffs  on  May  15, 1916, 
May  27,  (1916^  and  July  19,  1916,  asking  for 
shipping  instructions,  and  suggesting  certain 
dates,  and  asking  if  they  would  be  satisfac- 
tory to  the  plaintiffs.  The  plaintiffs  made  no 
reply  to  these  letters,  and  on  July  29,  1916, 
the  defendant  wired  the  plaintiffs  as  follows: 

"Unless  you  authorize  by  wire  today  permis- 
sion to  ship  by  August  15th  remaining  three 
cars  of  fiour  on  books  for  you,  with  full  carry- 
ing charges  added,  we  will  understand  you  pre- 
fer order  canceled.  Impossible  carry  beyond 
August  15th." 

The  plaintiffs  made  no  reply  to  this  tele- 
gram. The  plaintiffs  content  themselves  with 
the  proposition  that,  the  defendant  having 
named  shipping  dates,  they  had  by  their 
silence  given  consent  thereto.  Strangely 
enough  they  do  not  hold  that  the  .same  rule, 
if  valid,  would  apply  to  the  telegram  of  de- 
fendant of  July  29,  1916,  to  which  they  made 
no  reply  and  by  the  same  rule  consented  to 
the  cancellation  of  the  order. 
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[2]  The  plaintiffs  testified  :  ''We  have  nev- 
er paid  or  tendered  any  carrying  charges  for 
the  cars  of  flonr  in  suit"  They  also  testi- 
fied: "We  did  not  reply  to  the  letters  of 
May  16  and  27, 191Q,  or  July  19th.'*  This  was 
an  offer  needing  acceptance.  While  the  plain- 
tiffs admit  they  received  the  wire  canceling 
the  order  unless  replied  to,  they  did  not  an- 
swer it.  Upon  the  whole  correspondence 
there  was  no. evidence  that  the  time  of  shij[>- 
ment  was  extended  hy  agreement.  The  offer 
of  May  27th  and  July  19th  before  acceptance 
was  withdrawn  by  telegram  of  July  29th. 
Besides  the  failure  to  meet  the  demand  in 
that  telegram,  for  payment  "of  full  carrying 
charges"  authorized  defendant  by  the  t<^rms 
of  the  contract  to  cancel. 

Even  if  tlie  time  of  shipment  had  been  ex- 
tended by  agreement  the  plaintiCTs  failure 
to  give  shigpping  directi(»is  was  fatal.  Hughes 
V.  Knott,  188  N.  C  105,  60  S.  E.  586,  3  Ann. 
Cas.  903.  -We  agree  with  the  defendant's 
contention  that  it  "could  not  be  required  to 
take  the  risk  of  shipping  without  instruc- 
tions, because  the  plaintiff  might  have  re- 
quired that  the  point  of  destination  be  other 
than  Greensboro.  The  plaintiffs  might  have 
resold  the  flour  or  have  desired  it  shipped 
to  other  points."  , 

If  the  plaintiffs'  failure  to  answer  the  de- 
fendant's letters  of  May  ;L5th  and  27th  and 
July  19th  was  an  acceptance  of  the  dates  of 
shipment  therein  proposed,  their  failure  to 
answer  the  telegram  of  July  29th,  "with  re- 
mittance of  full  carrying  charges  added," 
was  equally  an  acceptance  of  the  condition 
that  the  contracts  would  be  canceled  unless 
reply  was  made  that  day  with  remittance 
demanded. 

The  motion  for  nonsuit  should  have  been 
allowed. 

Reversed. 


(178  N.  C.  431) 

HAMMN  V.  CARLSON  et  aL    (No.  897.) 

(Supreme  Court  of  North  Carolina.     Nov.  12, 

1919.) 

1.  Phtsicians  and  bubgeons  ^=s>2  — Boabd 
OF  chibopbactio  examinbbs. 

Pub.  Laws  1917,  c.  73,  providing  for  a  state 
board  of  chiropractic  examiners,  and  Pub.  Laws 
1919,  c.  148,  amending  such  statute,  must  be 
construed  together  as  one  and  the  same  statute. 

2.  Mandamxts  ^=3987— Phtsicians  and  sub- 
OEONB   ^=395(3)— Pbactitionebb   of   ohibo- 

FBACnO;   MANDAMUS  TO  COMPEL  ISSUANCE  OF 
LICENSE. 

Where  the  evidence  before  board  of  chiro- 
practic examiners  as  to  whether  applicant  fcfir 
license  had  been  engaged,  as  claimed,  in  the 
practice  of  chiropractic  prior  to  January  1, 
1917,  entitling  him  to  license  under  Pub.  Laws 
1917,  c.  73,  §  6,  as  amended  by  Pub.  Laws 
1919,  c.  148,  {  2,  was  conflicting,  court  will 
not  control  the  board's  exercise  of  its  powers 


to  pass  on  the  bona  fides  of  applicant's  claim,, 
and,  upon  board's  refusal  to  grant  license  upon, 
ground  that  applicant  had  not  been  so  prac- 
ticing, will  not  by  mandamus  direct  issuance 
thereof. 

Appeal  from  Superior  Court,  Guilford* 
County ;  Bryson,  Judge. 

Mandamus  by  (X  A.  Hamlin  against  C.  J. 
Carlson  and  others.  Writ  denied,  and  plain- 
tiff excepts  and  appeals.    Affirmed. 

Civil  action  applying  for  a  writ  of  manda- 
mus to  compel  defendants,  composing  the 
state  board  of  examiners  for  licensing  prac- 
titioners of  chiropractic  In  this  state,  to  issue 
a  license  to  plaintiff  authorizing  him  to  en- 
ter on  said  practice.  Certain  facts  pertinent 
to  the  Inquiry  are  embodied  In  the  Judgment 
as  follows: 

"(1)  That  the  defendants  constitute  the  state 
board  of  chiropractic  examiners,  being  created 
and  established  by  the  acts  of  the  General 
Assembly  of  North  Carolina  (Public  Laws  1917^ 
c.  73,  as  amended  by  chapter  148  of  the  Public 
Laws  of  1919),  and  as  such  board  are  vested 
with  all  the  powers  and  duties  as  prescribed  by 
said  acts,  among  others  being  the  duty  of 
examining  such  applicants  for  the  practice  of 
chiropractic  as  may  present  themselves  to  the 
aforesaid  board  as  provided  for  by  the  acts 
creating  it,  and  shall  issue  a  license  for  the 
practice  of  chiropractic  to  sudi  applicants  as 
they  may  deem  entitled  under  the  several  pro- 
visions of  said  acts  to  receive  license  enablinip 
them  to  engage  in  such  practice. 

''(2)  That,  among  other  provisions  of  the  said 
acts  creating  the  board  of  chiropractic  exam- 
iners, section  2,  c.  148,  of  the  Public  Lews  of 
1919,  contains  the  following:  'Provided,  that 
any  person  who  had  been  practicing  chiro- 
practic in  this  state  prior  to  the  first  day  of 
January,  one  thousand  nine  hundred  and  eight- 
een, may  apply  for  and  receive  license  to  prac- 
tice chiropractic  in  this  state  upon  proof  of 
good  character  and  proper  proficiency  upon 
examination.' 

"(3)  I  find  as  a  fact  that  the  plaintiff  made 
application  to  the  defendants  in  their  capacity 
as  examining  board  to  be  granted  a  license  to 
practice  chiropractic  within  this  state. 

*'(4)  I  find  as  a  fact  that  the  said  defendants,, 
state  board  of  chiropractic  jexaminers,  upon  con- 
sidering the  application  of  the  plaintiff,  in  the 
exercise  of  their  discretion  refused  to  grant 
license  to  the  said  plaintiff  to  engage  in  the 
practice  of  chiropractic  within  this  state.** 

Hfs  honor,  being  of  opinion  that  the  ques- 
tions presented  involved  the  exercise  of  dis- 
cretion on  the  part  of  defendant  board,  en- 
tered judgment  denying  the  application,  and 
the  plaintiff  excepted  and  appealed. 

L.  B.  Williams  and  T.  J«  Gold,  both  of  High^ 
Point,  for  appellant. 

Jerome  &  Scales,  of  Greensboro,  for  api)el- 
lees. 

HOKE,  J.  Under  chapter  73,  Laws  1917,  a 
state  board  of  chiropractic  examiners  wa& 
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provided  for  to  be  composed  of  three  prac-  [  reputable  college  or  tiniverslty,  and  hold  a 


ticing  chiropractors  of  Integrity  and  ability, 
resident  In  the  state,  and  was  given  certain 
supervisory  powers  on  the  subject,  including 
the  licensing  of  practitioners  therein,  etc. 

In  section  5  of  said  act  the  science  of 
chiropractic  is  defined,  and  the  qualifications 
of  applicants  for  license  are  set  forth,  requir- 
ing, among  other  things,  that  the  board  shall 
examine  all  applicants  who  shall  furnish 
satisfactory  proof  of  good  character  and  of 
graduation  from  a  regular  chiropractic 
school  of  good  standing,  indicating  the 
course,  etc;  that  every  applicant  shall.  Im- 
mediately after  the  passage  of  this  act,  fur- 
nish to  said  board  suflldent  and  satisfactory 
evidence  that,  prior  to  beginning  of  his 
course  in  chiropractic,  he  had  obtained  a 
high  school  education  or  what  is  equivalent 
thereto  entitling  him  to  admission  in  a  rep- 
utable college  or  university,  and  he  shall  also 
furnish  sufficient  satisfactory  evidence  that 
his  diploma  from  a  chiropractic  college  was 
granted  on  personal  attendance  and  comple- 
tion of  a  course  of  study  of  not  less  than  36 
months  each,  and  further  spedf^g  a  pre- 
scribed course  of  study,  etc. 

By  chapter  148,  Laws  1919,  the  above 
statute  was  amended  by  providing,  among 
other  things,  that  the  clause  requiring  a 
diploma  granted  from  a  chiropractic  college 
on  satisfactory  proof  of  personal  attendance 
and  completion  of  a  course  not  less  than  86 
months  should  be  stricken  out,  and,  In  lieu 
thereof,  requiring  the  applicant  to  exhibit 
to  the  board  or  satisfy  them  that  he  holds  a 
diploma  from  a  regular  chiropractic  college, 
and  not  a  correspondence  school,  and  that  the 
eame  was  granted  on  personal  attendance 
and  three  years'  course  in  such  a  college,  etc. 

The  later  act  contains  further  amendments, 
among  others,  in  section  2: 

"Provided,  that  any  person  who  had  been 
practicing  chiropractic  in  this  state  prior  to 
first  day  of  January,  one  thousand  nine  hundred 
and  eighteen,  may  apply  for  and  receive  license 
to  practice  chiropractic  in  this  state  upon  proof 
of  good  character  and  proper  proficiency  upon 
examination,"  etc 

And  a  further  proviso: 

"That  all  those  practicing  chiropractic  prior 
to  the  first  day  of  January,  one  thousand  nine 
hundred  and  seventeen,  shall  be  granted  license 
without  an  examination,"  etc. 

[1]  Construing  these  acts  together  as  one 
and  the  same  statute,  the  proper  way  to  con- 
sider and  interpret  them  (Keith  v.  Lockhart, 
171  N.  C.  451,  88  S.  B.  640,  Ann.  Oas.  1918D, 
916),  it  will  appear  that  this  board,  created 
with  a  view  to  fix  and  conserve  the  proper 
standards  in  the  practice  of  this  science,  are 
given  very  large  powers  concerning  it,  and 
that  they  are  authorized  to  confer  license  on 
worthy  applicants  when  it  is  shown  that  they 
are  of  good  character,  have  a  certificate  of  a 
high  school  entitling  him  to  admission  to  a 


diploma  from  a  reputable  chiropractic  col- 
lege, given  after  a  personal  attendance  of 
three  years'  course  in  such  college,  etc. 

2.  As  to  those  who  were  bona  fide  engaged 
In  the  practice  prior  to  January  1,  1918,  the 
school  certificate  and  the  college  diploma 
could  be  disi)ensed  with,  and  license  should 
issue  on  satisfactory  proof  of  good  character 
and  proficiency,  evidenced  by  examination 
under  such  rules  as  the  board  might  estab- 
lish. 

3.  As  to  those  who  were  bona  fide  engaged 
in  the  practice  prior  to  January  1,  1917,  the 
examination  referred  to  in  the  first  proviso 
should  be  dispensed  with. 

[2]  Both  under  the  first  and  second  pro- 
visos, however,  the  board  are  authorized  and 
required  to  pass  upon  the  character  of  the 
applicant,  and,  both  from  the  language  and 
meaning  and  purport  of  the  law,  they  are 
necessarily  required  to  pass  on  the  bona  fides 
of  the  claim  that  the  applicants  had  been 
practicing  chiropractic  prior  to  January  1, 
1918,  in  the  one  case,  and  January  1,  1917, 
In  the  other.  It  is  urged  for  the  appellant 
that,  under  the  second  proviso,  there  is  no 
discretion  vested  in  the  board  as  to  those 
applicants  who  had  been  practicing  prior  to 
January  1,  1917.  If  It  were  admitted  or 
clearly  established  or  properly  found  that 
applicant,  being  of  good  character,  had  been 
engaged  bona  fide  in  the  practice  of  chiro- 
practic prior  to  date  mentioned,  there  is  no 
discretion  in  the  board  as  to  requiring  an 
examination  with  a  view  of  showing  profi- 
ciency, but,  on  the  facts  presented,  the  ques- 
tion cannot  be  so  restricted.  True,  there  is 
testimony  on  the  part  of  plaintiff  tending  to 
show  he  was  engaged  in  the  practice  prior  to 
the  date  mentioned,  but  there  is  strong  op- 
posing evidence  to  the  contrary,  and,  as  we 
have  said,  both  the  good  character  of  the 
applicant  and  the  bona  fides  of  the  claim  as 
to  practicing  at  the  time  alleged  are  referred 
to  the  board's  decision.  And  in  any  aspect 
of  the  case,  therefore,  his  honor  was  clearly 
right  in  refusing  to  direct  or  control  its  ex- 
ercise^ 

In  Board  of  Education  v.  Board  of  Com- 
missioners, 150  N.  C.  116,  63  S.  E.  724,  it  was 
held  ''that  a  writ  of  mandamus  will  not  be 
granted  to  compel  the  performance  of  an 
act  by  a  public  officer  involving  the  exercise 
of  his  Judgment  and  discretion"  to  whom  its 
performance  is  committed  by  the  Constitu- 
tion and  statutes,  citing,  among  other  cases. 
Ward  V  Commissioners,  146  N.  C.  534,  60  S. 
B.  418,  125  Am.  St.  Rep.  489;  Glenn  v.  Com- 
missioners, 139  N.  C.  412,  52  S.  E.  58 ;  Barnes 
V.  Commissioners,  135  N.  O.  27,  47  S.  B.  737 ; 
Ewbank  v.  Turner,  134  N.  O.  77,  46  S.  B.  508 ; 
Burton  v.  Furman,  116  N.  C.  166,  20  S.  B. 
443.  As  appertaining  to  the  legal  questions 
presented,  the  court  quotes  with  approval 
from  reputable  authors  on  the  subject,  as  fol- 
lows: 
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"In  Abbott  on  Municipal  Ck)rporation8, 1 1108, 
the  principle  ia  Uiua  stated:  'To  authorise  the 
writ,  the  duty  must  be  mandatory  and  the  act 
sought  to  be  coerced  ministerial  in  its  nature. 
If  the  officer  or  governmental  agency  sought  to 
be  coerced  is  vested  by  law  with  discretionary 
powers  as  to  the  doing  or  not  doing  ol  the 
act  sought  to  be  coerced,  or  in  the  manner  of 
doing  it,  the  writ  will  not  issue.'  And  in  High 
on  Extr.  Legal  Remedies  (2d  Ed.)  {  24,  it  is 
said;  *But  the  most  important  principle  to  be 
observed  in  the  exercise  of  the  jurisdiction  by 
mandamus,  and  one  which  lies  at  the  founda- 
tion of  the  entire  system  of  rules  and  principles 
regulating  the  use  of  this  extraordinary  rem- 
edy, is  that  which  fixes  the  distinction  between 
duties  of  a  peremptory  or  mandatory  nature 
and  those  which  are  discretionary  in  their 
character,  involving  the  exercise  of  some  degree 
of  judgment  on  the  part  of  the  officer  or  body 
against  whom  the  mandamus  is  sought.  *  *  * 
And  whenever  such  officers  or  bodies  are  vest- 
ed with  discretionary  powers  as  to  the  per- 
formance of  any  duty  required  at  their  hands 
or  when  in  reaching  a  given  result  of  official 
action  they  are  necessarily  obliged  to  use  some 
degree  of  judgment  and  discretion,  while  man- 
damus wiU  lie  to  set  them  in  motion  and  to 
compd  action  upon  the  matters  in  controversy, 
it  will  in  no  manner  interfere  with  the  exercise 
of  such  discretion  or  control  or  dictate  the 
judgment  or  decision  which  shall  be  reached,' 
And  again.  In  section  34:  *An  important  dis- 
tinction to  be  observed  in  the  outset,  and  which 
will  more  fully  appear  hereafter,  is  that  between 
duties  which  are  peremptory  and  absolute,  and 
hence  merely  ministerial  in  their  nature,  and 
tiiose  which  involve  the  exercise  of  some  degree 
of  official  discretion  and  judgment  upon  the 
part  of  the  officers  charged  with  their  perform- 
ance. As  regards  the  latter  class  of  duties, 
concerning  which  the  officer  is  vested  with  dis- 
cretionary powers,  while  the  writ  may  prop- 
erly command  him  to  act  or  may  set  him  in  mo- 
tion, it  will  not  further  control  or  interfere  with 
his  action,  nor  will  it  direct  him  to  act  in  any 
specific  manner."* 

The  well-considered  case  of  Battle  t.  Rocky 
Mount,  156  N.  C.  829,  72  S.  SX  854,  Is  in  recog- 
nition of  the  same  principle. 

On  careful  consideration,  we  find  no  revers- 
ible error  to  plaintUTs  prejudice,  and  the 
judgment  of  superior  court  Is  affiirmed. 

Affirmed. 


(178  N.  C.  730) 

STATE  T.  MARKS  et  al.    (No.  89.) 

^Supreme  Court  of  North  Carolina.    Not,  19, 

1919.) 

'L  Kidnapping   ^=>6-^nBT  case. 

In  a  prosecution  for  kidnapping  a  woman, 
-wherein  defendants  were  convicted  of  assault 
upon  her,  case  held  for  the  jury  under  the  evi- 
dence. 

2.  Kidnapping   ^s»1— Elembnts  of  OFneNSB. 

To  constitute  the  offense  of  kidnapping,  it 

is   not   necessary    that   actual   physical   force 

ohould  have  been  employed;   it  only  being  es- 


sential that  the  taking  or  detention  be  against 
the  will  of  the  person  kidnapped. 

8.  Kidnapping  ^s»1— Eueiobnto  op  ofivnse. 
In  determining  whether  a  kidnapped  per- 
son was  coerced  by  fraud  and  inveiglement,  the 
nature  of  the  artifice  employed  and  the  age  and 
education  and  condition  of  mind  must  be  taken 
into  consideration,  as  the  offense  is  not  com- 
mitted if  the  person,  being  capable  in  law  of 
consenting,  goes  voluntarily  without  objection 
in  the  absence  of  fraud  and  deception,  but  a 
child  of  tender  years  is  regarded  as  incapable  of 
consenting. 

4.  Indictment  and  inpobhation  ^s»191(%) 
—Conviction  of  assaui«t  whebb  chabge  is 
kidnapping. 

Under  Revisal  1905,  §  8268,  in  a  prosecu- 
tion for  kidnapping,  denounced  by  section  3634, 
the  jury  could  take  the  more  lenient  view  of 
the  evidence,  and  convict  defendants  of  the  less- 
er crime  of  assault  upon  a  woman. 

6.  Assault  and  battebt  ^=:»65  —  Consent 
of  feeble-minded  woman. 

The  consent  of  a  feeble-minded  woman  to 
an  assault  upon  her  placed  defendants  in  no 
better  position  than  if  the  act  had  been  done 
against  her  wilL 

Appeal  from  Superior  Court,  Halifax  Coun- 
ty; Bond,  Judge. 

Sam  Marks  and  George  Farmer  were  con- 
victed of  an  assault  on  a  woman,  and  they 
appeaL   No  error. 

The  defendants  were  Indicted  under  Re- 
visal, i  3634,  on  a  charge  for  kidnapping  one 
Annie  Smith,  and  were  convicted  of  an  as- 
sault upon  a  woman.  They  were  sentenced  to 
jail  for  a  period  of  15  months  and  10  months, 
respectively,  with  authority  to  the  county 
commissioners  to  work  them  upon  the  county 
roads. 

C.  G.  Peebles,  of  Jackson,  and  George  C. 
Green,  of  Weldon,  for  appellants. 

J.  S.  Manning,  Atty.  Gen.,  and  Frank  Nash,. 
Asst  Atty.  Gen.,  for  the  State. 

CLARK,  O.  J.  It  appears  from  the  state's 
evidence  that  Annie  Smith,  the  girl  alleged 
to  have  been  kidnapped,  is  something  over 
25  years  of  age,  and  so  mentally  deficient  as 
to  be  commonly  called  an  idiot  Her  par- 
ents were  dead,  and  she  lived  with  two 
unmarried  uncles  near  Roanoke  Rapids. 
About  July  80,  1919,  the  defendants  in  an 
automobile  came  to  the  Smith  house  osten- 
sibly to  get  dder,  and  carried  her  off  about 
12  o*clod£,  and  brought  her  back  about  4  p. 
m.  The  defendant  Marks  was  over  18  years 
of  age  and  married,  and  Farmer  was  38  years 
of  age. 

There  was  evidence  that  while  they  were 
in  the  car  one  of  the  men  was  seen  to  have 
his  arm  around  the  girl ;  that  Marks  and  the 
girl  got  out  of  the  car  and  went  into  a  thick 
piece  of  woods  and  stayed  awhile;  that 
Farmer  was  seen  lying  on  the  back  seat  of 
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the  car  with  bis  bead  In  the  girl's  lap,  and 
when  they  came  back  Farmer  Jumped  out  of 
the  car  and  ran,  and  one  of  the  nndes  met 
Blarks  at  the  door  and  beat  him  with  his  gun. 
The  court  charged  the  jury  correctly  In  the 
language  of  the  statute  as  to  what  constituted 
kidnapping,  and  stated  the  contentions  of  the 
state  and  the  defendant.  He  charged  the 
jury: 

'^f  these  men  went  to  the  house,  knowing 
the  girl  had  not  sufficient  mind  to  protect  her- 
fldf,  with  the  intention  to  deeoy  her  away  from 
home,  to  take  her  off  in  the  woods  and  improper- 
ly treat  her,  that  in  itself  would  be  such  a  fraud 
upon  her  as  would  make  it  immaterial  whether 
she  consented  to  go  out  or  not,"  and  would  con* 
stitute  such  a  fraud  as  would  meet  the  require- 
ments of  the  law  as  to  the  crime  of  kidnapping. 

The  court  charged  fully  upon  the  crime  of 
kidnapping,  and  then  added: 

''If  the  jury  find  beyond  a  reasonable  doubt 
diat  either  defendant,  knowing  the  girl  to  be 
an  idiot,  took  her  away  from  home,  not  with  a 
fraudulent  intent,  but  to  deprive  her  natural 
protectors  of  her  custody  and  to  keep  and  to  re- 
strain her  at  a  place  where  they  could  not  get 
her,  they  could  find  the  defendant  guilty  of  as- 
sault upon  a  woman,  he  being  at  the  time  more 
than  18  years  of  age.  If  either  of  the  defend- 
ants did  not  carry  her  away  and  did  not  aid, 
abet,  or  assist  the  other  in  carrying  her  away, 
the  one  so  taking  no  part  in  the  matter  would 
not  be  guilty  of  anything/* 

The  jury  found  both  defendants  guilty  of 
an  assault  upon  a  woman. 

[1-3]  The  eyldence  was  amply  sufficient  to^ 
carry  the  case  to  the  jury. 

'To  constitute  the  offense  of  kidnapping,  it 
is  not  necessary  that  actual  physicid  force 
should  haye  been  employed.  It  is  essential  only 
that  the  taking  or  detention  should  be  against 
the  will  of  the  persons  kidnapped.  *  *  ^  In 
determining  whether  the  person  was  coerced 
by  fraud  and  inveiglement,  the  nature  of  the  ar- 
tifice employed  and  the  age  and  education  and 
condition  of  mind  must  be  taken  into  considera* 
tion.  The  offense  is  not  coomiitted  if  the  person 
taken  away  or  detained,  being  capable  in  law  of 
consenting,  goes  voluntarily  without  objection 
in  the  absence  of  fraud  and  deception,  but  a 
child  of  tender  years  is  regarded  as  incapable 
of  consenting.''     24  Cyc  798,  790. 

Revlsal,  1 3358,  punishing  abduction  of  chil- 
dren, is  very  similar  to  the  statute  In  this 
case,  and  has  been  construed  in  State  v, 
George,  93  N.  G.  567;  State  v.  Chisenhall, 
106  N.  C.  676, 11  S.  E.  518;  State  v.  Burnett, 
142  N.  C.  577,  55  S.  EX  72.  In  State  v.  Chis- 
enhall, in  which  the  facts  are  somewhat 
similar  to  those  in  this  case.  Shepherd,  J., 
says: 

"It  is  dear  that  the  consent  of  the  child,  ob- 
tained by  means  of  persuasion,  is  no  defense, 
since  the  result  of  such  persuasion  is  just  as 
great  an  evil  as  if  it  had  been  accomplished 
by  other  means.** 


The  same  principle  applies  where  the  per- 
son abducted  has  not  sufficient  mental  capac- 
ity to  give  consent 

[4]  It  is  not  necessary  to  discuss  the  other 
exceptions,  though  we  have  considered  them. 
There  was  no  evidence  oflFered  by  the  defend- 
ants, and  nothing  appears  in  the  state's  evi- 
dence to  account  for  the  defendants  taking 
an  Idiotic  young  woman  from  her  home  (who 
could  not  consent)  and  keeping  her  away  in 
the  car  and  in  the  woods  for  four  hours.  It 
is  by  no  means  certain  that  the  jury  might 
not  have  convicted  of  the  more  heinous  crime 
of  kidnapping.  There  was  evidence  at  least 
which  might  have  justified  conviction  of  a 
still  greater  offense.  State  v.  Warren,  232 
Mo.  185,  134  S.  W.  522,  Ann.  Gas.  1912B, 
1043,  and  note  on  page  1049.  The  jury,  how- 
ever, took  the  more  lenient  view  ot  the  evi- 
dence and  convicted  them  of  the  lesser  crime 
of  assault  upon  a  woman.  This  was  author- 
ized by  Revlsal,  §  3268;  State  v.  Smith,  157 
N.  O.  578,  72  S.  B.  853;  State  t.  Barnes, 
122  N.  0.  1031,  29  S.  E.  381 ;  State  v.  Gold- 
ston,  103  N.  C.  323, 9  S.  B.  580. 

[S]  The  consent  of  an  idiot  could  place  the 
defendant  In  no  better  position  than  if  the 
act  had  been  done  against  her  will. 

"Consent  by  insane  persons  and  young  chil- 
dren incapable  of  assenting  is  no  bar.  In  cases 
of  rape  this  has  been  frequently  adjudicated, 
and  the  same  reasoning  holds  good  in  cases  of 
Uirceny."  1  Wharton,  Gr.  Law  (11th  Ed.)  pw 
227;   5  Gorpus  Juris,  743. 

No  error. 

(178  N.  C.  483) 

WIKGHBSTEB  v.  WINCHESTER  et  aL 

(Na  442.) 

(Supreme  Court  of  North  Carolina.     Nov.  19t 

1919.) 

1.  Tbzaz.  ^sa352(4)— Sfkoial  xssxnBS  to  bb 

BASUD  ON  BVIDBNGB. 

There  was  no  error  in  refusing  to  submit 
issues,  where  there  was  no  evidence  to  justify 
doing  so. 

2.  Tbial  ^=»350<3)— Spboial  xsbxtb  not  iLV- 

FBCnNa  JUDOMSNT  FBOPBBLT  BBFUBED. 

In  action  to  set  aside  foredosnre  sale  un- 
der trust  deed  executed  by  defendant  and  her 
husband  now  deceased,  defendant  having  pur» 
chased  property  at  sale  by  trustee,  issue  wheth- 
er Uie  owners  of  the  bonds  secured  by  the  trust 
deed  or  defendant  requested  trustee  to  make 
sale  would  not  have  affected  judgment  for  de- 
fendant, even  if  found  as  plaintiff  desired,  and 
there  was  no  error  in  refusing  to  submit  issue; 
jury  having  found  that  property  was  sold  for  its 
full  vidue. 

3.  MOBTOAOBS    ^=s>516  —  FOBECLOBUBE  ;     PUB- 
0HA8B  BT  MOBTOAOKB  WIFE, 

Where  defendant  wife  joined  in  mortgage 
releasing  her  right  of  dower,  it  was  not  improper 
for  her  to  protect  her  interest  by  bujring  the 
property  at  trustee's  foreclosure  sale. 
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4.  Appeal  and  ebbob  ^=»216(3)*~Objections 
IN  LowsB  coubt;  oobbectino  inbtbuctions. 

Alleged  error  in  reciting  contentionB  of  the 
parties  cannot  be  considered,  it  not  appearing 
that  counsel  at  the  time  called  the  matter  to 
the  attention  of  the  court  and  asked  that  it 
be  corrected. 

Appeal  from  Superior  Court,  Meckleuburg 
County;  Adams,  Judge. 

Action  by  Henry  Winchester,  administra- 
tor of  J.  R.  Winchester,  against  Mrs.  Mary 
W.  Winchester  and  others.  From  an  adverse 
Judgment,  plaintiff  appeals.    No  error. 

On  August  1,  1913,  Dr.  F.  M.  Winchester 
and  his  wife,  Mary  W.  Winchester,  executed 
to  J.  H.  Little,  trustee,  a  deed  of  trust  on 
the  property  in  question  securing  the  pay- 
ment of  two  notes  on  bonds,  one  in  the  sum 
of  $1,200  due  Margaret  A.  Hilton,  and  one 
in  the  sum  of  $1,000  due  P.  S.  McLaughlin. 
On  May  6,  1918,  said  trustee  foreclosed  the 
said  deed  of  trust,  and  the  defendant  Mary 
W.  Winchester  purchased  said  property  at 
said  sale  for  $3,000.  The  plaintiff's  intestate 
held  a  second  deed  of  trust  on  said  property 
and  brings  this  action  to  set  aside  the  fore- 
closure sale  and  to  have  the  deed  to  said 
Mary  W.  Winchester  declared  void  or  for 
judgment  that  she  account  to  plaintiff  and 
other  creditors  for  the  alleged  difference  be- 
tween the  purchase  price  of  the  property  and 
the  fair  market  value  thereof,  alleging  that 
she  procured  the  sale  by  the  trustee  to  hin- 
der and  delay  and  defeat  the  claim  of  the 
plaintiff  and  other  creditors  of  Dr.  Winches- 
ter, and  that  she  purchased  the  property  for 
a  grossly  Inadequate  consideration.  The 
court  found  in  response  to  the  issues  that 
Mary  W.  Winchester  qualified  as  executrix 
on  her  husband's  estate  which  Is  indebted  to 
the  estate  of  the  plaintiff's  intestate  In  the 
sum  of  $480,  and  that  the  market  value  of 
the  lot  at  the  time  of  the  sale  was  $3,000. 
Judgment  in  favor  of  defendant,  and  appeal 
by  plaintiff. 

Brenizer  &  Taylor,  of  Charlotte,  for  appel- 
lant. 

Stewart  &  McRae,  of  Charlotte,  for  appel- 
lees. 

CLARK,  O.  J.  The  Jury  found  by  consent 
that  Mary  W.  Winchester  was  executrix  of 
the  estate  of  Dr.  F.  M.  Winchester,  and  that 
the  estate  owed  the  plaintiff  $480,  and  upon 
the  evidence  that  the  lot  bought  by  Mary  W. 
Winchester  brought  its  full  value.  The  plain- 
tiff excepted  because  the  court  did  not  sub- 
mit to  the  Jury  four  other  Issues  whether  the 
sale  was  made  at  the  request  of  the  defend- 
ant executrix,  or  at  the  request  of  the  own- 
ers and  holders  of  the  bonds  secured  by  the 
mortgage;  whether  the  executrix  procured 
the  sale  to  be  made  for  the  purpose  of  ob- 


taining title  to  the  land  for  herself  freed 
from  the  claims  of  the  plaintiff  and  other 
creditors,  and,  lastly,  whether  she  procured 
the  sale  to  be  made  to  defeat  the  claim  of 
plaintiff  and  other*  creditors.  Monroe  v. 
Puchtler,  121  N.  O.  101,  28  S.  B.  63. 

[1,  2]  It  was  not  error  to  refuse  to  submit 
these  issues,  among  other  reasons  because 
there  was  no  evidence  to  Justify  doing  so  ex- 
cept as  to  the  issue  suggested  as  to  whether 
the  owners  and  holders  of  the  bonds  secured 
by  the  deed  of  trust  to  Little,  trustee,  re- 
quested him  to  make  the  sale,  and  it  was  no 
error  to  refuse  to  submit  this  issue  because 
it  would  not  have  affected  the  Judgment  even 
if  the  issue  had  been  found  as  the  plaintiff 
desired. 

[3]  Besides  the  finding  of  the  Jury  that 
the  plaintiff  paid  full  value  for  the  property, 
it  must  be  noted  that  Froneberger  v.  Lewis. 
79  N.  O.  426,  relied  on  by  the  plaintiff,  has 
no  application,  for  the  defendant  executrix 
was  not  buying  at  a  sale  made  by  herself, 
but  was  purchaser  at  a  sale  made  by  the 
trustee  in  the  deed  of  trust  Moreover,  she 
had  an  interest  to  protect,  for  she  had  Joined 
In  the  mortgage  releasing  her  right  of  dow- 
er, and  It  was  not  Improper  that  she  should 
protect  herself  by  buying  the  property. 

[4]  As  for  the  alleged  error  in  reciting  the 
contentions  of  the  parties,  this  cannot  be 
considered  unless  it  appeared  that  counsel  at 
the  time  called  the  matter  to  the  attention 
of  the  court,  and  asked  that  It  be  corrected. 
Bradley  v.  Mfg.  Co.,  177  N.  0.  156^  98  S.  E. 
S18,  and  cases  there  cited. 

No  error. 


a78  N.  C.  485) 
HUNTER  V.  GERSON.    (No.  446.) 

(Supreme  Court  of  North  Carolina.    Nov.  19, 

1919.) 

Sauss  ^s>418(2)— Refusal  to  dbliveb;  dau- 

AOBB. 

Where  buyer  bought  rafls  as  they  lay  on 
the  roadbed,  his  measure  of  damages  for  seller's 
refusal  to  permit  him  to  take  up  and  remove 
rails  and  fastenings  was  the  difference  between 
contract  price  of  rails  and  their  fair  market 
value  as  they  lay  on  roadbed,  since  it  was  as 
they  lay  on  roadbed  that  they  were  to  be  de- 
livered. 

Appeal  from  Superior  Court,  Mecklenburg 
County;  Adams,  Judge. 

Action  by  J.  W.  Hunter  against  Samuel 
Crerson.  Judgment  for  plaintiff,  and  defend- 
ant appeals.    New  trial. 

J.  F.  Newell,  Clarkson,  Taliaferro  &  Clark- 
son,  and  J.  D.  McOall,  all  of  Charlotte,  foi 
appellant 

Cansler  &  Cansler  and  Morriscm  &  Dockenr« 
all  of  Charlotte,  for  appellee. 
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BROWN,  J.  This  action  is  brought  to  re- 
"Cover  damages  for  a  breach  of  contract  in  the 
sale  of  the  rails  and  fastenings  of  the  Eddie 
liake  &  Northern  Railway  Ck)mpan7  as  the 
same  lay  on  the  railroad  bed.  Fifteen  issues 
were  submitted  to  the  Jury,  which  it  is  not 
necessary  to  set  out.  The  Jury  found  that  the 
contract  was  duly  entered  into  by  the  defend- 
ant, and  that  the  defendant  wrongfully  failed 
and  refused  to  comply  with  the  contract,  and 
wrongfully  refused  to  permit  the  plaintiff  to 
take  up  and  remove  the  rail  and  fastenings. 
The  Jury  assessed  the  damages  In  favor  of 
the  plaintiff.  According  to  the  finding  of  the 
jury,  the  plaintiff  bought  the  rails  as  they 
lay  on  the  roadbed.  His  honor  instructed 
the  Jury  as  follows: 

"As  to  the  other  rails  and  fastenings,  then, 
which  the  plaintiff  contends  the  defendant  con- 
tracted and  agreed  to  sell  him,  over  and  above 
the  600  tons  just  referred  to,  the  court  charges, 
if  you  answer  the  first,  third,  fourth,  fifth,  and 
sixth  issues  'Yes,*  then  as  to  the  rails  and 
fastenings  embraced  in  the  contract  referred  to 
an  the  first  issue,  other  than  the  600  tons,  the 
measure  of  damages,  plaintifiTs  damages,  would 
be  the  difference  between  the  price  at  which  the 
defendant  contracted  to  sell  them,  and  their 
fair  market  value,  f.  o.  b.  the  cars  at  Conway, 
S.  C,  at  the  time  of  the  defendant's  breach 
of  iJie  contract,  if  you  find  there  was  such 
breach." 

To  which  the  defendant  excepted.  The  in- 
struction is  erroneous.  All  the  testimony 
tended  to  prove  that  the  contract  was  that 
the  defendant  was  to  take  the  rails  on  the 
roadbed  and  not  f.  o.  b.  at  Ck)nway.  There 
was  evidence  tending  to  prove  that  it  would 
cost  about  $9,400  to  take  up  and  remove  the 
rails ;  consequently  the  rails  are  worth  much 
less  on  the  roadbed  than  they  would  be  on 
the  cars  at  Conway. 

The  rule  for  assessment  of  damages  in  a 
case  like  this  is  well  settled,  and  it  is  the 
difference  between  the  contract  price  of  the 
rails  and  their  fair  market  value  at  the  time 
and  place  fixed  by  the  contract  for  their 
delivery.  Lumber  Co.  v.  £\irniture  Co.,  167 
N.  a  565,  83  S.  E.  801 ;  Lumber  Co.  v.  Mfg. 
Ca,  162  N.  O.  395,  78  S.  E.  284;  Berbarry  v. 
Tombacher  &  Banov,  162  N.  C.  497,  77  S.  B. 
412.  In  the  first  case  cited  above  the  court 
says: 

'The  court  gave  correct  instructions  as  to 
the  rule  for  admeasuring  the  damages;  it  being 
the  difference  between  the  contract  price  and  the 
market  price  at  the  place  and  time  appointed 
by  the  contract  for  the  delivery.  This  is  the 
standard  of  adjustment,  as  between  the  par- 
ties, where  there  has  been  a  breach,  or  failure 
to  deliver,  from  a  very  ancient  period,  and  is, 
we  believe,  universally  adopted  as  being  in 
reality  the  only  one  for  our  safe  guidance,  and 
a  very  just  onSt  too.*' 

The  error  of  the  court  lay  in  fixing  the 
market  value  of  the  rails  f.  o.  b.  cars,  Con- 


way, S.  C,  as  the  criterion,  Instead  of  their 
market  value  as  they  lay  on  the  roadbed. 

The  learned  counsel  for  plaintiff  very  earn- 
estly insisted  that  the  court  could  deal  with 
this  case  as  it  did  with  Rhyne  v.  Rhyne,  151 
N.  C.  401,  66  S.  B.  348.  In  that  case  the  court 
held  that  the  Judge  erred  in  his  instructions 
to  the  Jury,  in  not  directing  them  to  allow  a 
certain  deduction  for  the  value  of  the  son's 
services ;  but  we  were  of  opinion  that  it  ap- 
peared from  the  verdict  that  the  Jury,  with- 
out regard  to  the  charge,  had  made  the  de- 
duction, and  that  therefore  the  error  was 
harmless. 

From  an  examination  of  the  issues  and 
evidence,  we  are  unable  to  say  that  the  error 
was  harmless  in  this  casa  We  think  the  in- 
struction was  not  only  erroneous,  but  very 
probably  misled  the  Jury  to  the  defendant's 
detriment. 

New  triaL 

a78  N.   C.  426) 

SHAW  V.  CITY  OF  GREENSBORO. 

(No.  886.) 

(Supreme  Court  of  North  Carolina.    Nov.  12, 

1919.) 

1.  MUNZOI^AI.  GOBPOEATZONS  ^S»845(6)— SUB- 


««i 


r** 


FACE    WATEBS;     ''UNUSUAL   BAIN8T0BM"    DS- 
FINSD. 

In  an  action  against  a  dty  for  damages  for 
diversion  of  surface  waters  upon  plaintiff's 
land,  court  properly  refused  to  instruct  to  find 
for  defendant  if  the  damage  resulted  from  sur- 
face water  occasioned  by  an  extraordinary  rain- 
fall, where  the  only  evidence  to  support  the 
instruction  was  that  at  the  time  the  damage 
was  done  there  was  a  rainstorm  of  unusual 
size,  an  "unusual"  rainstorm  not  indicating  a 
greater  or  more  severe  rain  than  had  thereto- 
fore occurred,  but  rather  such  a  rain  as  does 
not  usually  or  but  rarely  occur. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  Second  Series,  Unusual  SVeshet 
or  Storm.] 

2.  Municipal  cobfobations  ^=:»827(1)— Sub- 
facb  watebs ;    duty  of  citt. 

It  is  the  duty  of  a  city  in  making  improve- 
ments to  provide  for  the  carrying  off  of  such 
heavy  rains  as  might  be  reasonably  anticipated, 
although  not  of  frequent  occurrence. 

3.  TbIAL    ^=:»253(8)  — iNSTBUCnON    ionobino 
EVIDENCB  OF  OAHAGES. 

In  action  against  city  for  diversion  of  sur- 
face waters,  a  requested  instruction,  requiring 
jury  to  answer  an  issue  as  to  whether  plain- 
tiff's property  was  damaged  by  the  negligence  of 
defendant,  "No,"  if  there  was  an  extraordinary 
rainfall  on  one  occasion  causing  damages,  held 
properly  refused  as  ignoring  evidence  of  dam- 
ages at  other  times. 

4.  Damages  ^=»62(1)— Duty  of  febson  dam- 
aged TO  beducb  lobs. 

The  rule  that  an  injured  party  should  do 
what  reasonable  care  and  business  prudence  re- 
quires to  reduce  loss  has  no  application,  where 
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the  wroni^cloer  has  tiie  opportunity  to  remedy 
the  wrong  and  avoid  damage,  and  when  it  would 
require  the  expenditure  of  money  by  the  injured 
party. 

6.  Municipal  cobpobatioivb  ^=s>842— Diykb- 
sign  of  watbbs ;  landownsb  not  bbquisbd 
to  expend  monet  to  avoid  daicaqk. 

Where  employes  of  a  city  could  have  re- 
paired drain  pipe  in  a  basement  which  carried 
off  surface  waters  at  the  time  they  made  a  hole 
in  it,  or  afterwards,  it  was  their  duty  to  do  so, 
and  the  city  cannot  escape  liability  for  damages 
caused  because  of  failure  of  owner  of  building  to 
expend  money  in  repairing  it. 

Appeal  from  Superior  Oourt,  Guilford 
County;  Lane,  Judge. 

Action  by  Juanita  W.  Shaw  against  the 
City  of  Greensboro.  Judgment  for  plaintiff, 
and  defendant  appeals.    No  error. 

This  is  an  action  to  recover  damages  al- 
leged to  have  been  caused  by  the  negligence 
of  the  dty  of  Greensboro  In  the  improve- 
ment of  certain  atreets,  and  la  the  diversion 
of  surface  water  and  also  by  leaving  open 
a  certain  pipe  in  the  basement  of  plaintiff's 
house.  The  jury  returned  a  verdict  of  $750 
for  plaintiff,  upon  which  the  court  rendered 
judgment,  and  the  defendant  appealed. 

The  evidence  tended  to  show  that  In  1915 
or  191d  defendant  Improved  North  Elm  street 
by  resurfacing  it  with  asphalt,  which  raised 
the  surface  two  or  three  indies;  that  the 
curbing  on  either  side  of  said  street  was  not 
raised;  that  the  city,  in  the  Improvement  of 
said  streets,  diverted  and  collected  surface 
water,  which  was  thrown  upon  the  lot  of 
plaintiff.  PlalntlfTs  house  was  built  upon  a 
lot  that  had  been  filled  ln«  and  under  the 
house  pipes  were  laid,  in  which  was  original- 
ly a  ditdi  or  branch;  that  these  pipes  car- 
ried surface  water  from  a  considerable  wa- 
tershed above;  that  on  one  occasion,  when 
these  pipes  became  stopped,  hands  of  the  city 
had  gone  Into  plaintiff's  basement  to  unstop 
the  pipes,  and  a  hole  was  left  in  the  pipes, 
which,  plaintiff's  witnesses  testified,  was 
broken  by  the  dty  hands,  whereas,  witnesses 
for  the  defendant  testified  that  this  pipe  was 
broken  by  the  plaintiff  at  the  time  she  built 
her  dwelling  for  the  purpose  of  draining  her 
basement  Plaintiff  complained  that  through 
this  hole  water  ran  into  the  basement  and 
did  considerable  damage  to  her  property. 
The  basement  had  no  floor  and  was  not  wa- 
terproof. 

The  evidence  is  not  stated  in  greater  detail 
because  there  was  no  motion  for  judgment 
of  nonsuit  and  no  request  to  direct  a  verdict 

The  def^idant  asked  the  court  to  instruct 
the  jury  as  follows: 

"If  you  should  find  from  the  evidence  in  this 
case,  and  by  its  greater  weight,  that  the  dty 
of  Greensboro  has,  under  the  direction  of  a 
sompetent  engineer,  constructed  suffident  catch- 
basins  and  drains  to  take  care  of  the  diverted 


surface  water  that  ndght  be  reasonably  antid- 
pated  on  North  Elm  street,  if  any  has  been 
diverted,  and  if' you  should  further  find  that 
on  the  occasion  complained  of  by  plaintiff  there 
was  any  damage  to  her  from  surface  water,  and 
such  damage  resulted  from  surface  water  oc- 
casioned by  an  extraordinary  rainfall  in  the 
community,  then  the  defendant  would  not  be 
liable  to  plaintiff  for  such  injury,  and  it  would 
be  your  duty  to  answer  the  first  issue,  'No.' " 

This  instruction  was  refused  except  as 
given  in  the  charge,  and  the  defendant  ex- 
cepted. 

"The  court  charges  you  that  it  is  a  general 
prindple  of  law  tiiat  where  one  is  injured  by  the 
act  of  another,  it  is  his  duty  to  do  what  rea- 
sonable care  and  business  prudence  requires  to 
minimize  the  loss ;  and  if  you  fixid  in  this  case 
that  dty  had  broke  the  pipe  in  plaintiff's  base- 
ment, and  that  plaintiff  could,  at  small  expense, 
have  repaired  the  broken  pipe,  it  was  her  duty 
to  have  done  so,  and  reduced  her  damage  so  far 
as  possible.** 

The  instruction  was  refused,  and  defendant 
excepted. 

The  question  involved  in  the  last  prayer 
was  also  raised  by  exceptions  to  the  refusal 
to  admit  certain  evidence. 

Charles  A.  Hlnes,  of  Greensboro,  for  appel- 
lant 

J.  A.  Barringer  and  R.  O.  Strudwlck,  both 
of  Greensboro,  for  appellee. 

ALLEN,  J.  There  is  no  evidence  upon 
which  the  first  prayer  for  instruction  can  be 
predicated,  as  the  only  reference  to  an  extra- 
ordinary rainfall  in  the  record  Is  that  sever- 
al witnesses  testified  that  they  went  to  the 
house  of  the  plaintiff  in  the  summer  of  1916 
and  saw  a  large  quantity  of  water  in  the 
basement,  and  that  the  occasion  to  which 
they  referred  was  at  the  time  of  a  rainstorm 
of  unusual  size  for  this  section.  They  also 
testified  that  they  had  seen  water  standing 
about  the  house  at  other  times  when  the 
rainfall  was  moderate  and  usual  In  quantity. 

[1,2]  "An  'unusual  fiood  of  rain'  does  not 
indicate  a  greater  or  more  severe  rain  than 
has  theretofore  occurred,  but  rather  such  n 
rain  as  does  not  usually  or  but  rardy  occur" 
(Denver  t.  Rhodes,  9  Colo.,  664,  18  Pac.  734), 
and  it  was  the  duty  of  the  defendant  to  pro- 
vide for  sudi  heavy  rains  as  might  reasona- 
bly be  antidpated,  although  not  of  frequoit 
occurrence.  Wright  v,  Wilmington,  92  N,  C. 
159;  Emery  t.  Railroad,  102  N.  a  226^  9  8. 
E.  142,  11  Am.  St  Rep.  727. 

In  the  last  case  cited  the  court  approved 
the  following  instruction  to  the  Jury  as  to 
the  duty  of  a  railroad  to  provide  culverts  of 
sufildent  size  to  carry  off  water: 

''It  was  the  duty  of  defendant  to  have  con- 
structed its  culvert  so  it  would  carry  df  the 
water  of  the  stream  under  all  ordinary  drcum- 
stances  and  the  uihial  course  of  nature,  even 
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to  the  extent  of  tnch  heayy  rains  aa  are  ordi- 
narily expected,  unless  it  has  the  right  of  grant, 
actual  or  presumed,  to  make  it  smaller.  If  the 
defendant  so  constructed  tite  culvert  that  it  was 
not  sufficient  to  carry  off  the  water  of  the 
stream  under  ordinary  circumstances  (and  by 
ordinary  circumstances  is  meant  the  usual  rain- 
fall), even  if  such  heavy  rains  are  occasional, 
and  by  reason  of  insufficient  culvert  the  plain- 
tiff's land  was  overflowed,  the  answer  to  the 
first  issue  should  be  'Yes,'  unless  the  defendant 
had  acquired  the  right  to  pond  water  on  thd 
plaintiff's  land," 

— ^md  the  same  principle  la  applicable  to  the 
defendant. 

[3]  Again  the  instmctlon  could  not  have 
been  given  in  any  ev^t,  because  it  required 
the  Jury  to  answer  the  first  issue — ^Was  the 
plaintiff's  property  damaged  by  the  negli- 
gence of  the  defendant  as  alleged  in  the  com- 
plaints—''No,"  if  there  was  an  extraordinary 
rainfall  on  one  occasion  causing  damage,  and 
to  Ignore  evidence  of  damage  at  other  times, 
when  the  rainfall  was  moderate. 

[4]  The  general  principle,  embodied  in  the 
second  prayer  for  InstructiiMi,  is  fully  rec- 
ognized that  the  injured  party  should  do 
what  reasonable  care  and  business  prudence 
requires  to  reduce  the  loss  (Yowmans  v. 
Hendersonville,  175  N.  a  678,  96  8.  E.  45)> 
but  it  has  no  application  where  the  wrongdo- 
er has  the  opportunity  to  remedy  the  wrong 
and  avoid  damage,  and  when  it  would  re- 
quire the  expenditure  of  money  by  the  In- 
jured party.  Roberts  v.  Baldwin,  155  N.  G. 
281,  71  S.  E.  319 ;  Waters  v.  Kear,  188  N.  O. 
246,  84  S.  E.  292 ;  CardweU  v.  Railroad,  171 
N.  C.  866,  88  S.  E.  495. 

[6]  The  employte  of  the  defendant  could 
have  repaired  the  pipe  at  the  time  they  made 
the  hole  in  it,  or  afterwards,  and  It  was  their 
duty  to  do  so,  and  the  city  cannot  escape 
liability  for  damages  caused  by  its  negligence 
because  of  the  failure  of  the  plaintiff  to  ex- 
pend money  to  do  something  It  ought  and 
oould  have  done. 

No  error. 

a78  N.  C.  783) 

STATE  V.  BRIDGES.     (No.  433.) 

(Supreme  Ckmrt  of  North  Oarolina.    Nov.  19, 

1919.) 

1.  Cbivinal    law    ^=s>1169(l)  —  Evidence 

HARMLESS   TO    ONE   GHABQED    WITH   ASSAULT 
ON  OFFICEB. 

In  a  prosecution  for  secret  assault  on  an 
officer  by  one  sought  to  be  arrested  for  illegally 
selling  liquor,  testimony  of  the  officer  as  to  his 
shooting  at  the  tires  on  the  wheels  of  defend- 
snts*  automobile,  in  which  they  were  riding  and 
had  whisky,  held  harmless  to  defendant. 

2.  CBnavfAL  law     €=9519(3)  —  Voluntabt 

OONTB8SION0  IN   OUSTODT. 

In  a  prosecution  for  secret  assault  on  an 
officer,  evidence  as  to  the  confessions  of  defend- 
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ant  while  in  custody  held  competent,  the  trial 
court  having  inquired  into  the  facts  and  foimd 
there  were  no  promises  or  threats  to  induce  de- 
fendant to  confess,  and  that  confessions  were 
voluntary;  the  mere  fact  that  defendant  was 
under  arrest  not  rendering  them  inadmissible. 

8:  Assault  and   battebt   c=s»92— Evidenos 

SHOWING  secret  ASSAULT  ON  OFTICEB. 

Evidence  held  to  sustain  conviction  of  secret 
assault  upon  an  officer  in  violation  of  Revisal 
1905,  §  3621,  showing  that  defendant  laid  in 
wait  behind  Ids  accomplice's  house  for  a  deputy 
sheriff,  and  shot  him  in  the  face  instantly  on  his 
appearance  before  he  had  time  even  to  raise  the 
pistol  which  was  in  his  hand. 

4.  Cbucinal  law    ^s»1169(11)  —  Habulbss 
bhowino    of   yzolatton    of   pbohibition 

STATUTE. 

In  a  prosecution  fbr  secret  assault  on  an 
officer,  testimony  as  to  violation  by  defendant 
of  the  statute  against  the  sale  of  liquor  h^ 
harmless  to  defendant,  in  the  absence  of  any 
controversy  as  to  defendant's  guilt  in  such  re- 
spect; he  having  run  into  the  officers  loaded 
with  the  forbidden  goods. 

5.  Assault  and  battbbt   ^»96(3)— Instbuo- 
tion  on  self-defense. 

In  a  prosecution  for  secret  assault  on  an 
officer,  instruction  on  defendant's  right  of  self- 
defense  h^d  proper. 

On  Motion  for  OertiorarL 

6.  Cbimxnal  law   «=»404(4)  —  Pistol  of  m- 

JUBED  FABTT  as  EVIDENCE. 

In  a  prosecution  for  secret  assault  on  an  of- 
ficer, the  pistol  which  the  officer  had  in  his  hand, 
and  which  he  instantly  raised  to  his  face  to 
protect  it  when  defendant  fired  at  him,  held 
competent  evidence  for  the  Jury. 

Appeal  from  Superior  Ckmrt,  Gaston  (boun- 
ty ;  Adams,  Judge. 

Jack  Bridges  was  convicted  of  secret  as- 
sault on  an  officer,  and  he  appeals.    No  error. 

The  defendant  was  convicted  of  secret  as- 
sault upon  an  officer,  J.  W.  Ck>le,  and  from 
the  judgment  of  15  years'  confinement  at 
hard  labor  In  the  state  prison  upon  such  con- 
viction appealed  to  this  court  Randolph 
Stephens  was  tried  upon  the  same  bill  of  in- 
dictment at  the  same  time  as  the  defendant. 
He  was  convicted  and  sentenced  to  four 
years'  imprisonment,  but  did  not  appeal. 

On  the  afternoon  of  January  30,  1919,  the 
defendant,  with  Randolph  Stephens,  went  to 
Burke  county  and  obtained  a  quantity  of 
whisky,  eight  or  ten  gallons,  which  t&efi^ 
brought  back  with  them  in  an  automobile  to 
Gaston  county.  As  they  returned  home  that 
night,  about  8-^0  o'clock,  they  were  stopped  by 
J.  W.  Carroll,  sheriff  of  Gaston  county,  and 
his  deputy,  J.  W.  Ck)le.  As  soon  as  they  were 
discovered  by  the  officers,  they  Jumped  out 
of  the  car  and  fled.  Later  in  the  night  the 
officers,  having  recognized  both  of  the  par- 
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ties,  went  to  the  house  of  Stephens,  in  search 
of  them,  ahout  11  o'clock,  for  the  purpose  of 
arresting  them,  as  they  had  the  liquor  for 
sale  contrary  to  law,  as  Bridges  admitted 
several  times.  The  sheriff  approached  the 
house  from  the  front,  while  J.  W.  Cole  alone 
went  around  to  the  east  side  of  the  house  to- 
wards its  rear  door.  After  turning  the  east 
end  of  the  house,  he  suddenly  saw  in  the 
darkness  a  man  looming  up  before  him.  He 
had  his  pistol  in  his  right  ,hand  pointing 
downward  at  the  time,  while  in  his  left  he 
carried  a  flashli^t.  lifting  his  left  hand,  he 
flashed  his  light  and  saw  that  the  man  in 
front  of  him  was  Stephens,  while  just  behind 
him  was  the  defendant.  Bridges,  with  a  gun 
pointing  directly  at  the  prosecutor.  Imme- 
diately upon  the  flash  of  the  lig^t  Bridges 
flred  directly  at  the  head  of  Cole,  the  shot 
taking  effect  in  his  face  and  destroying  the 
sight  of  one  of  his  eyes.  He  in  his  testimony 
gives  this  account  of  the  shooting: 

"I  started  to  the  back  door,  and  as  I  turned 
the  comer  of  the  house  I  had  a  flash  light  in 
my  hand,  and  saw  Stephens  and  right  by  his 
head  a  gun  and  a  flash.  That  flash  was  just  as 
soon  as  I  turned  the  corner.  I  saw  Jack  Bridg- 
es. He  had  a  gun  and  had  it  up  to  his  shoulder 
like  that  (indicating).  I  had  not  stopped ;  just 
as  soon  as  I  turned  the  comer  this  firing  took 
place.  I  did  not  know  anybody  was  there  prior 
to  the  time  I  turned  the  corner.  My  face  was 
shot  up;  got  three  shot  in  the  corner  of  one 
eye  and  lost  that  eye;  was  wounded  in  one 
hand ;  stayed  in  the  hospital  about  three  weeks ; 
don't  know  how  many  shot  I  had  in  my  face  and 
nose;  my  nose  was  crushed  from  here  down 
(indicating);  I  lost  the  forefinger  on  my  right 
hand;  thumb  was  mashed  and  broken  up  a  lit- 
tle. I  was  knocked  down ;  didn't  hear  the  shot, 
but  was  conscious  about  the  time  they  got  me 
up.  The  manner  in  which  my  right  hand,  finger 
and  thumb  got  wounded,  I  suppose  I  had  them 
up  here  (indicating).  My  pistol  is  not  here; 
it  is  at  the  jail.  I  had  a  search  light  in  my  left 
hand  and  the  pistol  in  my  right  hand.  Bridges 
had  a  shotgun.  He  looked  to  be  about  seven 
or  eight  f6et  from  me  at  the  time  of  the  flash 
of  the  gun.  I  was  not  conscious  of  the  presence 
or  purpose  of  defendant  Stephens  before  the 
flash.  When  the  gun  flashed,  Stephens  looked 
to  be  about  six  feet  from  me.  and  it  looked  to 
me  that  Bridges  was  just  about  the  length  of 
the  gun  behind  him.  Stephens  had  a  shotgrun  in 
his  hand.  (Pistol  is  handed  witness.)  This  is 
the  pistol  I  had  that  night ;  had  it  in  my  n>ht 
hand,  and  the  flash  light  in  my  left  hand.  The 
defendant  Bridges  fired  the  shot  from  the  shot- 
gun. I  do  not  know  how  many  shots  he  fired.  I 
saw  Bridges  fire  that  shot.  The  shot  damaged 
the  pistol;  knocked  the  cylinder  to  one  side; 
can't  work  it  at  all.  You  can  see  shot  print  all 
over  here  (exhibiting  the  pistol  to  the  jury).  I 
did  not  attempt  to  shoot  either  one  of  these  de- 
fendants at  this  time ;  I  did  not  raise  my  pistol 
in  any  way  for  the  purpose  of  shooting  either 
of  these  defendants." 

The  siheriff,  J.  W.  Carroll,  testified  In  re- 
gard to  admissions  of  defendant  Bridges  as 
follows: 


"On  the  night  he  was  arrested,  and  just  after 
his  arrest  and  after  the  handcuffs  were  put  on 
him,  when  we  started  back  to  Shelby,  I  just 
looked  around  and  put  my  flash  light  on  him, 
to  see  if  I  knew  Bridges,  and  said:  'Jack,  how 
come  you  to  shoot  him?*  'I  don't  know  how 
come  me  to  shoot  him.     Too  much  mean  liq* 


*  »t 


uor. 


The  sheriff  afterwards  saw  him  in  the 
Charlotte  jail,  and  in  regard  to  this  testified: 

"I  spoke  to  him  in  the  jail.  He  asked  how 
Mr.  Cole  was.  I  told  him  he  was  getting  some 
better,  and  he  said,  'I'm  glad  of  that'  I  asked 
him  about  the  shooting.  He  said  he  shot  and 
then  ran ;  that  Stephens  was  standing  right  in 
front  of  him.    He  told  me  about  his  trip." 

When  the  sheriff  was  bringing  him  from 
Charlotte  to  Gastonia  for  the  trial,  "he  open- 
ed up  and  commenced  talking  about  it.  On 
the  night  he  was  arrested  he  said  he  did  not 
know  who  had  been  shot  until  he  read  it  in 
the  papers,  and  said  he  didn't  know  how  he 
came  to  do  it  I  think  that  was  the  state- 
ment." He  told  the  witness  J.  M.  Eendrick 
that  he  would  not  have  shot  Cole  if  he  had 
not  been  drinking. 

Bridges'  codefendant»  Stephens,  told  the 
sheriff  that  Cole  came  around  the  comer 
running;  came  to  the  comer,  and  made  about 
two  steps.  As  he  came  around  the  corner  he 
(Stephens)  was  standing  about  at  the  bottom 
step  with  his  gun  in  his  hand,  and  Cole  had 
a  pistol  this  way  (indicating),  down  at  his 
side,  and  just  as  the  gun  flred  his  hand  got 
up  to  his  face,  his  pistol  in  it,  as  though  to 
protect  his  face.  Cole  did  not  make  any  ef- 
fort to  shoot  The  pistol  was  in  liis  ri^t 
hand,  and  he  threw  it  up  to  his  face  as  the 
gun  flred. 

That  night,  after  the  two  defendants  had 
escaped  from  the  automobile,  they  made  their 
way  to  the  back  of  Stephens'  house,  where 
they  discovered  that  the  sheriff,  with  his 
posse,  was  looking  for  them  to  arrest  them. 

Then  they  went  off,  and,  after  Bridges  had 
secured  a  double-barrel  shotgun  for  himself 
and  a  single-barrel  one  for  Stephens,  they 
returned  to  Stephens'  house,  Bridges  saying 
"that  he  did  not  aim  to  be  arrested,  and  the 
first  man  that  sticks  his  head  in  the  door 
will  get  it  shot  off,  and  there  is  nobody  comr 
ing  in  here  after  me ;  I'll  shoot  the  flrst  man 
that  comes  in  here."  There  is  much  evidence 
in  the  case  but  this  recital  of  It  will  be  sufi9r 
cient,  at  least  for  the  present 

Defendant  Bridges  requested  that  certain 
instmctlons  be  given  to  the  jury,  which  will 
be  noticed  hereafter. 

There  was  a  verdict  and  judgment  against 
the  defendant  Gilton,  or  "Jack,"  Bridges,  and 
he  appealed. 

J.  M.  Hoyle,  of  Oastonla,  and  W.  A.  Self, 
of  Hickory,  for  appellant 

James  S.  Manning,  Atty.  Gen.,  and  BVank 
Nash,  Asst  Atty.  Gen^  for  the  State. 
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WALKHR,  J.  (after  Btating  the  facts  as 
above).  There  are  numerous  exceptions,  and 
we  will  consider  them  in  the  order  of  their 
statement  In  the  record,  grouping  those  relat- 
ing to  the  same  subject 

[1]  I.  We  are  unable  to  see  how  the  testi- 
mony of  J.  W.  Cole,  <»ie  of  the  officers,  afi|  to 
his  shooting  at  the  tires  on  the  wheels  of  the 
automobile  in  which  the  defendants  were  rid- 
ing, and  in  whldi  they  had  the  whisky,  predh 
ndiced  the  appellant  The  defendants  did  not 
stop  the  car  when  ordered  by  the  officers  to 
do  so,  and  Cole  dred  his  pistol,  not  to  injure 
them,  but  to  frighten  them  so  that  tliey  would 
stop  and  not  escape  from  the  officers.  It  was 
a  part  of  what  occurred  when  the  cBicers 
were  trying  to  arrest  the  defendants,  and, 
even  if  not  strictly  relevant,  it  was  only 
harmless. 

[2]  II.  The  evidence  as  to  the  confessions 
of  Bridges  while  In  custody  of  the  officers 
was  clearly  competent  The  court  carefully 
inquired  into  the  facts,  and  found  that  there 
were  no  promises  to  induce  Bridges  to  con- 
fess, and  no  threats  to  extort  or  coerce  a 
confession  from  him,  and  that  they  were  vol- 
untary. The  mere  fact  of  his  being  under 
arrest  did  not  render  them  incompetent  We 
have  frequently  held  that  confessions  are 
competent  where  there  were  no  inducements 
held  out  and  no  intimidation  or  threats  to  elic- 
it them,  even  though  the  defendant  was  at 
the  time  In  the  custody  of  an  officer  or  in 
prison.  State  v.  Bohannon,  142  N.  G.  605,  65 
S.  E,  797 ;  State  v.  Bowden,  176  N.  O.  794,  96 
S.  E.  145. 

rs]  III.  The  motion  to  nonsuit  was  prop- 
erly overruled,  as  there  was  ample  evidence 
to  sustain  a  conviction,  and  this  is  also  true 
as  to  the  prayer  to  instruct  that  upon  all  the 
evidence  the  Jury  should  acquit  Bridges.  The 
special  ground  upon  which  this  exception  was 
based  is  that  there  is  no  evidence  of  the  seV 
crecy  of  the  assault  on  J.  W.  Cole,  the  officer. 
The  language  of  the  statute  (Revlsal,  {  3621) 
is  that  if  any  person  shall  maliciously  comr 
mlt  an  assault  and  battery  with  a  deadly 
weapon  upon  another  by  waylaying,  or  other- 
wise in  a  secret  manner,  with  intent  to  kill 
such  other  person,  he  shall  be  guilty  of  a  fel- 
ony. It  is  not  essential  to  a  conviction  tinder 
this  statute  that  the  assault  eihall  be  com- 
mitted by  waylaying  alone,  as  it  is  not  the 
only  kind  of  secret  assault  contemplated  by 
the  Legislature,  but  the  assault  may  be  com- 
mitted in  any  other  secret  manner.  In  State 
▼.  Jennings,  104  N.  C.  774,  10  S.  B.  249,  the 
judge  gave  an  instruction  to  the  jury,  where 
the  element  of  secrecy  was  really  not  as  pro- 
nounced as  it  is  in  this  case,  that  if  the  at^ 
tack  was  made  in  such  a  way  as  to  prevent 
Lowry  (the  prosecutor)  from  seeing  who  was 
making  the  attack,  or  from  repelling  it  then 
that  was  a  secret  assault,  and  if  the  Jury 
found  also  that  defendant  made  the  assault 
with  a  deadly  weapon  and  with  intent  to  kill, 
and  was  actuated  by  malice  against  the  pros- 
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ecutor,  they  would  return  a  verdict  of  guilty 
of  the  felony  as  charged.  This  court  on  ap- 
peal approved  the  charge  as  proper  in  itself, 
and  as  a  correct  qualification  of  the  one  re- 
quested by  the  defendant,  whiclh  was  to  this 
effect  that  the  statute  indudes  those  assaults 
and  batteries  which  are  committed  in  such  a 
manner  as  tends  to  conceal  and  keep  from 
the  public  the  Identity  of  the  assailant  and 
thereby  evade  the  law  and  escape  punish- 
ment, but  does  not  embrace  an  assault  made 
without  any  attempt  to  conceal  his  identity, 
thou^  the  person  assaulted  may  be  taken  at 
a  disadvantage  and  stricken  without  notice. 
And  the  court  held  generally  that  the  statute 
embraces  assaults  made  upon  one  who  has 
no  notice  of  the  purpose  or  presence  of  the  as- 
sailant though  it  may  be  in  a  public  place 
and  in  the  presence  of  others,  without  any 
attempt  on  the  part  of  the  assailant  to  coor 
ceal  his  identity,  as  well  as  assaults  made  by 
lying  in  wait,  or  in  such  manner  as  tends  to 
conceal  the  identity  of  the  assailant  In  the 
later  case  of  State  v.  Patton,  115  N.  C.  753, 
20  S.  E.  538,  the  language  of  the  court  in  the 
Jennings*  Case  was  modified,  corrected,  or 
explained,  in  this  way: 

"Though  some  expressions  which  were  used 
arguendo  in  that  case  [State  v.  Jennings],  one 
of  which  is  quoted  in  State  v.  Shade  [115  N.  C. 
757,  20  S.  E.  537],  at  this  term,  may  have  been 
misleading,  the  only  point  really  settled  was 
that  where  one  steps  up  stealtbily  behind  anoth- 
er and  stabs  him  without  warning,  it  is  as  much 
an  assault  committed  In  a  secret  manner^  as 
where  one  lies  in  ambush  and  shoots  another." 

In  the  subsequent  case  of  State  v.  Harris, 
120  N.  0.  577,  579,  26  S.  B.  774,  775,  the  court 
after  referring  to  the  Jennings  and  Patton 
Cases,  holds  that  the  assault  is  a  secret  one, 
within  the  meaning  of  the  statute,  "if  [it]  is 
made  from  behind  and  in  such  a  manner  as 
to  prevent  the  prosecutor  from  knowing  who 
his  assailant  was,  and  that  the  blow  is  about 
to  be  stricken,**  and  this,  no  doubt,  was  in- 
tended to  be  the  ruling  in  the  Jennings  Case, 
and  it  is  so  explained,  as  we  have  said,  in 
the  Patton  Case.  In  the  still  more  recent 
case  of  State  v.  King,  120  N.  C.  612,  27  S. 
B.  120,  it  was  said  that  the  statute  under 
which  the  defendant  was  Indicted  is  highly 
penal  and  must  be  strictly  construed.  It  was 
further  said: 

"It  is  held  by  this  court  that  'an  assault  can- 
not be  said  to  have  been  made  in  a  secret  man* 
ner,  except  where  the  person  assaulted  is  un* 
conscious  of  the  presence  as  well  as  of  the  pur- 
pose of  his  adversary*  ** 


iting  State  v.  Gunter,  116  N.  C.  1068,  21 
S.  E.  674,  where  Justice  Avery,  who  wrote  the 
opinion  in  the  Jennings  Case,  adopts  the  rule 
of  the  Patton  Case,  in  which  he  had  correct* 
ed  what  was  stated  in  the  Jennings  Case. 
But,  without  further  attempting  any  com- 
ment on  the  Jennings  Case  as  originally 
written  and  as  afterwards  explained  and 
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limited,  we  are  sure  tbat  in  this  case,  under 
tbe  rule  as  stated  in  the  Patton,  King,  and 
Gunter  decisions,  there  is  ample  evidence  of 
a  secret  assault,  even  under  the;  restricted 
principle  of  the  last  three  cases,  and  that  the 
charge  of.  the  court  based  thereon  was  in  ev- 
ery respect  correct  We  might  go  further  and 
hold  that  here  there  was  evidence  of  waylay- 
ing, or  if  the  appellant's  actually  concealing 
himself,  by  lurking  under  cover  of  darkness 
in  the  rear  of  the  Stephens  house,  with  the 
intent  and  with  the  premeditated  purpose  of 
attacking  the  prosecuting  witness,  J.  W. 
Ck>le,  covertly  and  stealthily,  without  any 
warning  of  his  presence,  and  with  a  sudden- 
ness which  deprived  Cole  of  all  opportunity 
to  defend  himself  against  the  threatened  and 
deadly  assault  He  had  no  time  even  to  raise 
his  pistol  in  defense  of  himself.  The  def^id- 
ants  were  waiting  In  the  dark  for  him,  as 
much  concealed  as  if  they  had  been  hidden  in 
ambush,  prepared  to  slay  without  a  moment's 
warning  to  their  victim,  who  was  thus  unex- 
pectedly confronted  by  this  hitherto  unseen 
peril.  J.  W.  Ck)le  describes  the  situation  in 
such  way  as  to  eihow  conclusively,  if  his  tes- 
timony was  truthful,  that  he  was  so  surpris- 
ed that  he  was  instantly  rendered  helpless 
because  he  did  not  know  of  the  presence  of 
the  defendants  behind  the  house, .  as  they 
were  hidden  by  the  darkness.  As  was  said, 
"they  loomed  up  before  him"  with  a  sudden- 
ness of  an  apparition;  and  he  first  saw 
them  when  the  gun  flashed.  It  was  too  late 
then  for  any  defense,  as  there  was  no  time 
for  thought  He  was  on  his  way  to  the  back 
.  door  of  the  house,  expecting  to  enter  the  house 
there,  and  not  to  meet  with  the  defendant, 
armed  with  a  deadly  weapon  and  fully  pre- 
pared to  kill  any  one  who  had  come  to  take 
him,  and  who  had  avowed,  against  the  pro- 
test and  entreaty  of  others  not  to  pursue  that 
course,  that  the  officers  should  not  arrest 
him,  and  that  the  first  man  who  attempted  to 
do  so  would  have  his  head  shot  off.  This 
case  is  very  much  like  that  of  State  v. 
Knotts,  168  N.  0.  173,  83  S.  E.  972,  for  there 
the  officers  were  searching  for  th^  defendants, 
who  were  "concealed  in  the  darkness  and  be^ 
hind  a  house,  when  they  opened  fire,  and 
Moore  [one  of  the  policeman]  fell  at  the  first 
shot,  before  he  knew  they  were  there  or  had 
any  opportunity  to  defend  himself.  This 
case  falls  obviously  within  the  intent  and 
spirit  of  the  statute,  and  also  within  its  very 
letter.  The  attack  was  made  under  the  cov- 
er of  darkness,  and  the  defendants  were  as 
effectually  concealed  as  If  they  had  been  ly- 
ing in  wait  in  an  ambush."  We  held  that 
there  was  evidence  of  a  secret  assault  under 
the  statute.  To  the  same  effect  is  State  v. 
Whitfield,  153  N.  C.  627.  69  S.  B.  263,  which 
also  resembles  this  case  in  several  respects. 
The  defendants  there  had  dynamited  the 
house  of  one  Everett  Hamilton,  who,  as  a  de- 
tective for  the  chief  of  police,  had  reported 
them  for  selling  liquor.   It  was  held  that  the 


evidence  was  sufficient  to  be  submitted  to  the 
jury  upon  the  indictment  for  a  secret  assault 
We  have  dwelt  upon  this  exception  because 
the  learned  counsel  placed  the  stress  of  his 
able  argument  upon  it,  and  pressed  it  with 
great  confidence,  but  it  cannot  be  sustained, 
as  we  regard  the  evidence  in  this  record  as 
stronger  than  was  that  In  the  other  cases  we 
have  cited. 

[4]  The  testimony  as  to  the  violation  of 
the  statute  against  the  sale  of  liquor  was 
harmless.  There  was  not,  and  could  not  be, 
any  controversy  as  to  the  defendant's  guilt 
in  this  respect  He  was  caught  "red-handed," 
as  it  is  sometimes  expressed,  or  flagrante 
delicto.  He  ran  into  the  officers,  so  to  speak, 
loaded  with  the  forbidden  goods.  He  volun- 
tarily admitted  his  guilt  and  his  repetition  of 
it  can  hardly  be  considered,  under  the  cir> 
cumstances  of  this  case,  as  any  more  than 
harmless  surplusage.  They  left  the  automo- 
bile and  fled  from  the  officers  because  of 
their  manifest  guilt  We  are  not  implying 
that  the  evidence  was  not  in  itself  competent 
It  is  not  necessary  to  go  beyond  what  we 
have  said. 

[5]  The  prayers  for  Instructions  were  giv- 
en so  far  as  they  were  proper.  The  first  re- 
quest was  properly  refused,  as  there  was  evi- 
dence of  guilt  In  regard  to  the  second  and 
third  requests,  as  to  self-defense,  the  Judge 
explained  fully,  clearly,  and  correctly  what 
would  render  Bridges  faultless,  and  entitle 
him  to  his  right  of  self-defense.  He  then 
charged  the  jury  as  follows: 

"If,  then,  you  find  from  the  evidence  that 
Bridges  was  himself  without  fault  and  you  fur- 
ther find  from  the  evidence  that  the  prosecuting 
witness,  J.  W.  Cole,  went  to  the  home  of  Steph- 
ens for  the  purpose  of  arresting  the  defendants 
for  a  misdemeanor  previouriy  committed,  and 
that  he  did  not  have  at  tbat  time  in  his  posses- 
sion a  warrant  for  the  arrest  of  the  defendants, 
and  you  further  find  that  the  witness  Ck)le,  after 
going  to  the  house,  intentionally  and  purposely 
pointed  his  pistol  at  the  defendant  Bridges,  and 
that  Bridges,  under  these  circumstances,  appre- 
hended and  had  reasonable  grounds  to  apprehend 
either  that  he  was  in  danger  of  great  bodily 
harm,  or  in  danger  of  the  loss  of  his  life,  you 
win  then  find  that  he  had  a  legal  right  to  use 
such  force  as  was  necessary,  or  apparently 
necessary,  to  repel  the  assanit  of  Cole  and  pro* 
tect  himself,  and  the  necessity  of  doing  so  was 
real  or  apparent  This  is  to  be  determined  by 
the  jury  viewing  all  the  facts  and  circumstances 
as  they  reasonably  appeared  to  Bridges  at  the 
time  the  shot  was  fired." 

The  charge  of  the  court  was  carefully  pre- 
pared, and  covered  every  question  in  the  case 
upon  which  instruction  by  the  judge  to  the 
jury  was  necessary,  and  was  free  from  any 
error.  We  mij^t  go  further  and  say  that  it 
was  exceedingly  fair  to  the  defendant,  and, 
perhaps,  was  more  lenient  to  him  than  he  had 
any  right  to  expect  It  was  at  least  not  more 
unfavorable  to  him  than  it  should  have  been, 
and  did  not  fW  to  give  him  the  benefit  of 
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every  principle  in  law  to  which  he  was  en- 
titled. The  doctrine  of  self-defense  was  lib- 
erally stated  in  his  behalf  in  view  of  the  facts 
and  circumstances  of  the  case. 

Finding  no  error,  after  a  patient  and  care- 
fol  investigation  of  the  record,  we  affirm  the 
Judgment,  and.it  will  be  so  certified. 

No  error. 

On  Motion  for  CertiorarL 

PER  CURIAM.  [61  The  motion  for  a  cer- 
tiorari is  denied.  The  pistol  was  competent 
evidence  for  the  Jury  to  consider,  and  it  was 
before  them,  but  we  do  not  pass  upon  facts, 
and  It  would  not  aid  us  at  all  in  deciding  the 
case. 

Motion  denied. 
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PRICE  et  aL  v.  EDWARDS  et  al.    (No.  410.) 

(Supreme  Court  of  North  Carolina.    Nov.  12, 

1919.) 

1.  WrmKSsns      ^s>178(l)   —  Comfktbnct; 

TBANSAOTZONS  WITH  DECSASBD  FBB80NS. 

A  witness  can  testify  as  to  teonversation  had 
with  deceased  person  where  he  is  called  by 
opposing  party  to  testify  against  his  own  in- 
terest. 

2.  Pabtnbbship  ^s»64— Failitbb  to  hlb  oee- 

ZmOATB     IfAMUre     PABINBBS;      KITBOT     OZT 
BIGHTS  OF  PABTNEBa 

Laws  1913,  c  77,  requiring  filing  by  cer- 
tain partnerships  of  certificate  showing  names 
of  partners,  does  not  apply  so  as  to  prevent  a 
partner,  where  no  certificate  was  filed,  from 
recovering  his  share  of  partnership  effects  in 
an  action  brought  to  settle  and  distribute  the 
estate  of  a  deceased  partner;  no  question  aris- 
ing as  to  the  rights  of  third  persons. 

8w  STATxrrES  ^=>181(2)— Constbuotion;   oon- 
siDEBiNO  mncoT. 

The  language  must  be  exceedingly  plain  and 
unmistakable  to  lead  a  court  to  the  conclusion 
that  the  Legislature  intended  to  enact  a  stat* 
ute  which  would  do  much  evil  and  Uttle  good, 

4.  CowTBACTS  ^=>105— Violation  of  statute  ; 

OONTBACT   VOID. 

Grenerally  a  contract  founded  on  an  act 
forbidden  by  a  statute  under  a  penalty  is  void 
although  it  be  not  expressly  declared  to  be  so; 
but  the  question  whether  such  a  contract  is 
▼old  is  in  great  measure  one  of  legislative  in- 
tent, to  be  determined  from  a  construction  of 
the  particular  statute. 

6.  Statutes  <&:>289~In  dbbogiation  or  ooic- 

ICON  law;    CONSTBUOnON. 

Statutes  in  derogation  of  common  law,  or 
eommon  right,  are  construed  strictly. 

t.  Pabtnbbship  ^=»d4— Fiuno  oebthioatib; 

STATUTE  TO  BE  STBIOIXT  C0N6TBUED. 

Laws  1918,  e.  77,  providing  penalty  for 
failure  of  certain  partnerships  to  file  eertifi- 
eates  showing  names  of  partners,  must  be 
strictly  construed.  | 
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7.  BZECUTOBS  AND  ADMINI8TBAT0B8  9=s>3i9(l) 
— ObDBB  on  APPLICATION  TO  SELL  PBOPBBTT 

Order  on  application  by  administrator,  under 
Revisal  1905,  §  64,  to  sell  property  at  private 
sale,  did  not  estop  him  from  subsequently  su- 
ing to  recover  part  of  the  proceeds  of  the  sale 
on  the  ground  that  the  property  belonged  to 
the  deceased  and  himself  as  partners;  applica- 
tion  to  sell  privately  not  involving  issue  of 
ownership. 

8.  Judgment  ^=>684— Res  judicata;  estop- 
pel FBOIC  BBCOBD  OT  JUDGMENT* 

Estoppel  arises  from  the  record  of  a  judg- 
ment when  considered  as  a  memorial  or  entry 
of  the  judgment  and  when  considered  as  a 
judgment;  the  record  importing  absolute  verity 
impeachable  by  no  one,  and  the  judgment  hav^ 
ing  the  effect  of  precluding  a  re-examination, 
by  the  parties  thereto  and  their  privies,  into  the 
truth  of  the  matters  decided. 

9.  Judgment  ^=>634— Res  judioata;  bbqui- 
sites  of  fobmee  adjudication. 

A  judgment  is  not  res  judicata  as  to  parties 
thereto  in  a  subsequent  suit  unless  the  court 
which  rendered  it  had  cognizance  of  the  class 
of  cases  to  which  it  belonged  and  acquired  ju- 
risdiction of  the  parties  and  of  the  subject-mat- 
ter, question  of  jurisdiction  being  determined 
by  the  controversy  between  the  parties  as  pre- 
sented and  disclosed  in  their  pleadings* 

10.  Appeal  and  ebbob  ^=>215(2)  —  Objec- 
tions IN  LOWEB  COUBT;  STATEMENT  OF  CON- 
TENTIONS IN  IN8TBU0TI0N. 

Exception  to  trial  court's  statement  of 
contentions  is  futile,  unless  the  error  in  it  was 
called  to  court's  attention  so  that  it  could  be 
corrected. 

Appeal  from  Superior  Court,  Stanly  Coun- 
ty;   Shaw,  Judge. 

Action  by  J.  R.  Price  and  J.  H.  Edwards, 
administrators  of  S.  J.  Edwards,  deceased^ 
and  J.  H.  Edwards,  individually,  against  J. 
S.  Edwards,  Mr&  Alice  G.  Hill,  and  Mrs.  J. 
E.  Moore.  Judgment  for  plaintiffs  and  de- 
fendants Hill  and  Moore  appeaL    No  error. 

This  proceeding  was  brought  by  the  ad- 
ministrator for  a  final  settlement  of  the  es- 
tate of  S.  J.  BSdwards,  the  decedent;  J.  H. 
Edwards  suing  as  administrator  and  in  his 
Individual  capacity.  The  intestate  left  no 
lineal  descendants.  His  brothers  and  sis- 
ters are  J.  H.  Edwards,  one  of  the  plaintiffs, 
J.  S.  Edwards,  Mrs.  J.  E.  Moore  and  Mrs. 
Alice  G.  Hill  who  are  his  next  of  kin  and  the 
distributees  of  his  estate. 

S.  J.  Edwards,  at  the  time  of  his  death, 
was  conducting  a  mercantile  business,  in  the 
town  of  Oakboro  in  the  name  of  S.  J.  Ed- 
wards. His  brother,  J,  H.  Edwards,  claimed 
to  be  a  partner  in  said  business  and  to  own 
a  one-third  interest  in  the  same.  The  de- 
fendants Mrs.  J.  B.  Moore  and  Mrs.  Alice  G. 
Hill  filed  answers  in  which  they  denied  that 
J.  H.  Edwards  was  a  partner  in  said  busi- 
ness.   They  also  pleaded  chapter  77  Public 
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Laws  of  1913,  In  bar  of  J.  H.  Edwards'  right 
to  recover  as  such  ];>artner,  eren  if  it  should 
be  found  that  he  owned  a  one-third  interest 
in  said  business. 

The  court  submitted  two  issues  to  the  Jury 
as  follows: 

"(1)  Was  the  plaintiff  J.  H.  Edwards  a  pa^^ 
ner  owning  a  one-third  interest  in  the  business 
conducted  by  S.  J.  Edwards  at  the  time  of 
his  death,  as  alleged  by  J.  H.  Edwards? 

"(2)  If  so,  did  the  partnership  do  business  in 
the  name  of  S.  J.  Edwards  without  filing  in 
the  office  of  the  derk  of  the  superior  court  of 
Stanly  county  a  certificate  conforming  to  the 
requirement  of  chapter  77  of  the  Public  Laws 
of  1913,  as  alleged  by  the  defendants?" 

Both  Issues  were  answered  ''Ye&" 
The  other  matters  unbraced  in  the  com- 
plaint were  reserved  to  be  referred  to  some 
one  to  take  evidence  and  make  report  of  his 
findings.  Some,  if  not  all,  of  these  matters, 
were  afterwards  settled  by  agreement  filed 
In  the  record. 
The  court  entered  the  following  Judgment: 

''It  is  therefore  ordered  and  adjudged  that 
the  plaintiff  J.  H.  Edwards  was  a  partner,  own- 
ing one-third  interest  in  the  business  conducted 
by  S.  J.  Edwards  at  the  time  of  his  death,  as 
alleged  by  J.  H.  Edwards.  It  is  further  or- 
dered that  the  administrators  of  S.  J.  Edwards, 
deceased,  pay  the  said  J.  H.  Edwards  one-third 
of  the  proceeds  of  the  said  partnership  busi- 
ness before  final  distribution  is  made,  not  to 
exceed  one-third  of  $5,006.49.  This  cause  is  re- 
tained for  further  directions." 

There  was  an  agreement  as  to  the  settling 
of  certain  matters  not  affected  by  the  ques- 
tions in  this  appeal. 

Judgment  was  entered  upon  the  verdict, 
and  the  defendants  Mrs.  Hill  and  Mrs.  Moore 
appealed. 

Stack,  Parker  &  Craig,  of  Monroe,  for  ap- 
pellant Mrs.  L.  J.  Moore. 

Brock  &  Henry,  of  Wadesboro,  for  appel- 
lant Mrs.  Alice  Hill. 

Smith  &  Gooch,  of  Albermarle,  for  appel- 
lees* 


WALKER,  J.  [1]  The  first  exception 
must  be  overruled. 

1.  The  evidence  of  J.  S.  Edwards,  had  a 
tendency  to  establish  the  existence  of  the 
partnership  and  was  therefore  relevant 
(Gaylord  v.  Respass,  92  N.  G.  653;  Fraley 
T.  Praley,  150  N.  C.  507,  64  S.  E.  881) ;  and 
the  witness  was  competent  as  he  was  testi- 
fying against  his  own  interest.  He  is  not 
disqualified  in  such  a  case.  Bunn  v.  Todd, 
107  N.  0.  266,  11  S.  B.  1043.  Tredwell  v. 
Graham,  88  N.  C.  208,  Weinsteln  v.  Patrick, 
75  N.  C.  344,  and  Seats  v.  Seals,  165  N.  O. 
409,  81  S.  B.  613,  Ann.  Gas.  1915D,  134,  where 
the  subject  is  fully  discussed.  In  the  Tred- 
w^  GfLse^  supra,  It  was  said: 


"Notwithstanding  that  statute,  a  party  may 
be  called  to  testify  touching  such  a  transac- 
tion by  the  opposite  party  and  when  against 
his  own  interest." 

In  Weinsteln  v.  Patrick,  supra,  the  court 
said: 

"It  would  seem  that  there  could  be  no  objec- 
tion against  allowing"  a  witness  ^to  testify 
against  his  own  interest." 

And  in  Seals  v.  Seals,  supra: 

"It  is  not  within  the  spirit  or  letter  of  the 
statute,  as  his  own  interest  is  supposed  to  be 
a  sufficient  protection  for  the  opposite  party 
against  false  or  fabricated  testimony.  This 
appears  to  be  well  settled  by  the  cases.  Harris 
Seals,  the  witness,  proposed  to  testify  against 
his  own  interest,  as  his  brother  would  get  the 
land  and  exclude  him,  if  the  jury  should  be 
infiuenced  by  his  testimony.*' 

[2]  II.  The  defendants  contend  that  plain- 
tiff J.  H.  Edwards  cannot  recover  his  inter- 
est of  one-third  in  the  partnership  property 
as  a  member  of  the  firm,  because  he  and  his 
partner,  the  intestate,  had  formed  the  part- 
nership and  transacted  its  business  under 
an  assumed  name,  or  under  a  designation, 
name,  or  style  other  than  the  real  name,  or 
names,  of  the  individual  or  individuals  own- 
ing, conducting,  or  transacting  such  busi- 
ness, without  complying  with  the  provisions 
of  Public  Laws  of  1913,  c.  77,  and  especially 
without  filing  a  certificate  In  the  oSLce  of  the 
clerk  of  the  superior  court,  setting  forth  the 
name  under  which  the  business  was  conduct- 
ed, with  the  full  names  and  address  of  the 
persons  owning  and  conducting  the  same. 
We  think  it  is  apparent  from  the  terms  of 
the  statute,  when  it  is  read  and  considered 
as  a  whole,  and  with  special  reference  to  Its 
qualifications  and  restrictions,  that  it  does 
not  apply  to  a  case  like  this  one,  where  no 
question  arises  as  to  the  rights  of  third  per- 
sons; but  the  only  question  is  whether  one 
partner  Is  entitled  to  his  share  of  the  part* 
nership  effects,  in  an  action  brought  to  set- 
tle and  distribute  the  estate  of  a  deceased 
partner.  No  good  reason  can  be  assigned, 
or,  at  least,  none  has  been  suggested,  why 
such  a  statute  should  defeat  the  recovery  of 
his  share  by  the  living  partner,  where  no 
third  person  is  involved,  but  only  the  part- 
ners themselves  in  relation  to  transactions 
wholly  inter  se.  The  Intent  and  object  of 
the  statute  was  to  require  notice  to  be  given 
to  the  business  world  of  the  facts  required 
to  be  set  out  in  the  certificate,  to  the  end 
that  people  dealing  with  a  firm  may  be  fully 
informed  as  to  its  membership,  and  know' 
with  whom  they  are  trading,  and  what  is 
the  character  of  the  firm,  and  the  reliability 
and  responsibility  of  those  composing  It.  An 
examination  of  the  case  of  CJourtney  v.  Park- 
er, 173  N.  C.  479,  92  S.  E.  324.  which  con- 
strued the  statute  in  relation  to  a  sale  of 
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building  material  and  the  right  of  the  plain- 
tiffs, a  partnership,  which  had  not  complied 
with  the  statute,  to  recover  the  price  there- 
of, will  show  that  this  is  true.  It  is  there 
said  that  it  is  "a  police  regulation  to  pro- 
tect the  general  public,  as  heretofore  stated, 
from  fraud  and  imposition."  There  was  no 
sufficient  reason  for  safeguarding  the  inter- 
ests of  the  partners  as  between  themselves, 
as  there  was  for  protecting  the  general  public 
against  deception,  imposition,  and  fraud  so 
easily  practiced  when  it  Is  kept  in  igno- 
rance of  the  essential  facts  enumerated  in  the 
statute.  Granting  that  the  case  may  come 
within  the  letter  of  the  law  it  certainly  is 
not  within  its  meaning  and  palpable  design. 
This  assertion  of  title  to  i»roperty  is  not, 
therefore,  met  and  answered  by  the  rule  that 
the  law  will  not  lend  its  aid  in  enforcing  a 
claim  founded  on  its  own  violation,  as  we 
have  particularly  stated  in  Marshall  v.  Dicks, 
175  N.  0.  41.  M  S.  E.  514 ;  McNeill  v.  Rail- 
road Co.,  135  N.  0.  733,  47  S.  B.  765,  67  L.  R. 
A.  227 ;  Vinegar  Ca  v.  Hawn,  149  N.  C.  357, 
63  S.  B.  78.  Nor  must  the  plaintiff  necessa- 
rily show  a  violation  of  the  law  in  stating  his 
cause  of  action  or  in  proving  it,  as  in  Lriquor 
Co.  V.  Johnson,  161  N.  C.  76,  76  S.  B.  625; 
Wittkowsky  v.  Baruch,  127  N.  C.  813,  37  S. 
E.  449;  King  v.  Winants,  71  N.  C.  469,  17 
Am.  Rep.  11. 

[S]  It  must  be  borne  in  mind  that  the  busi- 
ness of  this  partnership  was  not,  in  itself, 
illegal,  nor  was  the  prosecution  of  it.  The 
partners,  on  the  contrary,  were  engaged  in  a 
perfectly  legitimate  and  lawful  enterprise. 
It  seems  impossible  to  suppose  for  a  moment 
that  the  Legislature,  sagacious  as  it  is  and 
endowed*  in  the  highest  degree,  with  prac- 
tical wisdom  and  practical  common  sense, 
would  enact  a  statute,  which  would  do  so 
much  evn  and  so  little  good,  as  to  a  clearly 
Innocent  and  harmless  undertaking.  The 
language  must  be  exceedingly  plain  and  un- 
mistakable to  lead  us  to  such  a  conclusion. 
But  we  have  a  recent  decision  upon  the  sub- 
ject, Jennette  v.  Coppersmith,  176  N.  0.  82, 
97  S.  B.  54,  in  which  this  court,  in  referring 
to  and  reviewing  Courtney  v.  Parker,  su- 
pra,  said: 

"While  the  conrt  felt  constrained  to  give  this 
construction,  on  the  ground,  chiefly,  that  the 
act  was  a  police  regulation  designed  and  intend- 
ed to  protect  the  general  public  from  fraud 
and  imposition,  under  such  an  interpretation 
the  act  is  of  such  highly  penal  character  that 
it  shoidd  not  be  extended  or  held  to  include  cas- 
es that  do  not  come  clearly  within  its  provi- 
aion." 

In  the  Jennette  Case,  the  firm  name  was 
"Jennette  Bros.  Company,"  and  the  court 
held  that  this  was  not  an  assumed  name  with- 
in the  meaning  of  the  statute,  as  would  a 
purely  fictitious  name  be.  And  more  especial- 
ly defining  the  words  "assumed  name,"  it  was 


said  by  Justice  Hoke,  to  be  one  that  "gives 
the  impress  of  an  act  calculated  to  mislead 
or  baffle  inquiry,"  and  further  that — 

"The  title  of  plaintifEs'  firm,  Jennette  Bros. 
Company,  being  a  partnership  conducted  under 
that  name  and  style,  giving  as  it  did  the  true 
surname  of  its  members,  affording  a  reasonable 
and  sufficient  guide  to  correct  knowledge  of 
the  individuals  composing  the  firm,  should  not 
be  considered  an  'assumed*  name,  within  the 
meaning  and  purpose  of  the  law." 

And  yet,  in  that  case,  the  statute  require- 
ment that  all  the  names  be  set  forth  fully 
In  the  certificate  was  not  observed.  But  we 
return  to  the  original  proposition,  that  the 
transactions  here  were  strictly  between  the 
partners,  and  the  mischief  intended  to  be 
corrected  by  the  statute  does  not  exist  in 
this  case,  and  a  compliance  with  its  provi- 
sions was  not  essential,  as  the  statute  does 
not  and  was  not  intended  to  apply,  the  trans* 
action  not  being  inherently  wrong,  or  calcu- 
lated to  mislead,  or  to  baffle  Inquiry  by  the 
public.  The  Legislature  would  hardly  enact 
a  police  regulation  to  protect  partners  as 
between  themselves,  under  the  circumstances 
disclosed  in  this  record.  Frequently  a  sta1> 
ute  imposes  a  i)enalty  on  the  doing  of  an 
act  without  either  prohibiting  it  or  expressly 
declaring  it  illegal  or  void.  In  cases  of  this 
kind  the  decisions  of  the  courts  are  not  in 
harmony.  By  some  courts  it  is  held  that  an 
agreement  founded  on  or  for  the  doing  of 
such  penalized  act  is  void  (9  Cyc.  476,  and 
note  2) ;  in  accordance  with  the  view  of  Lord 
Holt  In  an  old  case: 

"Every  contract  made  for  or  about  any  mat- 
ter or  thing  which  is  prohibited  and  made  un- 
lawful by  any  statute  is  a  void  contract,  though 
the  statute  itself  doth  not  mention  that  it  shall 
be  so,  but  only  inflicts  a  penalty  on  the  of- 
fender, because  a  penalty  implies  a  prohibition, 
though  there  are  no  prohibiting  words  in  the 
statute."     Bartlett  v.  Vinor,  Carth.  251,  252. 

Other  courts  have  held  that  if,  for  exam, 
pie,  the  penalty  is  imposed  for  the  protection 
of  the  revenue,  it  may  be  presumed  that  the 
Legislature  only  desired  to  make  it  expen- 
sive to  the  parties  in  proportion  as  it  is  un- 
profitable to  the  revenue.  Others  have  re- 
garded the  question  as  one  of  legislative  in- 
tent, and  declared  the  proper  rule  to  be  that 
the  courts  will  look  to  the  language  of  the 
statute,  the  subject-matter  of  it,  the  wrong 
or  evil  which  it  seeks  to  remedy  or  prevent, 
and  the  purpose  sought  to  be  accomplished 
in  its  enactment ;  and  if  from  all  these  It  is 
manifest  that  it  was  not  intended  to  imply  a 
prohibition  or  to  render  the  prohibited  act 
void,  the  courts  will  so  hold  and  construe  the 
statute  accordingly.  Wheeler  v.  Hawkins, 
116  Ind.  515,  19  N.  B.  470 ;  Dillon  v.  Allen, 
46  Iowa,  299,  26  Am.  Rep.  145;  Lindsey  v. 
Rutherford,  17  B.  Mon.  (Ky.)  245 ;  Coombs  v. 
Bmery,  14  Me.   404;   Bowditch  v.  New  Bug- 
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land  Mut  Lu  Ids.  Co.,  141  Mass.  2d2,  4  N.  B. 
798,  66  Am.  Hep.  474;  Lewis  r.  Weldi,  14  N. 
H.  294 ;  Ruckman  y.  Bergholz,  87  N.  J.  Law, 
437;  Pratt  r.  Short,  79  N.  Y.  437,  85  Am. 
Rep.  531 ;  Holt  r.  Green,  73  Pa.  198,  13  Am. 
Rep.  737;  Aiken  y.  BlaisdeU,  41  Vt.  665; 
Niemeyer  y.  Wright,  75  Va.  239,  40  Am.  Bep. 
720 ;  Miller  y.  Ammon,  145  U.  S.  421, 12  Sup. 
Ct  884,  36  K  Ed.  759;  St  Louis  Nat  Bank 
y.  Matthews,  98  IT.  a  621,  25  Lw  Ed.  188; 
Barton  y.  Molr,  K  R.  6  P.  0.  134. 

[4]  As  a  general  rule,  a  contract  founded 
on  an  act  forbiddei  by  a  statute  under  a 
penalty  Is  yoid,  althous^  it  be  not  express- 
ly declared  to  be  so;  but  it  does  not  neces- 
sarily follow  that  the  unlawfulness  of  the 
act  was  meant  by  the  Legislature  to  ayoid  a 
contract  made  In  contrayention  of  it  The 
question  is  in  a  great  measure  one  of  leg- 
islatlye  intent,  and  its  determination  de- 
pends, as  in  other  cases,  on  the  construction 
of  the  statute.  Niemeyer  y.  Wright,  75  Va. 
239,  40  Am.  Rep.  720.  Such  was  the  conclur 
sion  of  another  court  of  high  authority.  Har- 
ris y.  Runnels,  12  How.  79,  13  L.  Ed.  901, 
which  court  notes  a  distinction  between  stat- 
utes to  raise  reyenue  and  those  which  are 
made  for  the  protection  of  the  public  from 
moral  eylls,  and  those,  which  it  is  known  by 
experience,  society  must  be  guarded  from  by 
preyentiye  legislation.  The  court,  following 
Baron  Parke's  opinion  in  Oope  y.  Rowlands, 
2  M.  &  W.  149,  says: 

"A  statute,  containing  a  prohibition  and  a 
penalty,  makes  the  act  which  it  punishes  un- 
lawful, and  the  same  may  be  implied  from  a 
penalty  without  a  prohibition ;  but  it  does  not 
follow  that  the  unlawfulness  of  the  act  was 
meant  by  the  Legislature  to  avoid  a  contract 
made  in  contravention  of  it  When  the  stat- 
ute is  silent  and  contains  nothing  from  which 
the  contrary  can  be  properly  inferred,  a  con- 
tract in  contravention  of  it  is  void.  It  is  not 
necessary,  however,  that  the  reverse  of  that 
should  be  expressed  in  terms  to  exempt  a  con- 
tract from  tiie  role.  The  exemption  may  be 
inferred  from  those  rules  of  interpretation,  to 
which,  from  the  nature  of  legislation,  all  of 
It  is  liable  when  subjected  to  judicial  scrutiny. 
That  legislators  do  not  think  the  rule  one  of 
universal  obligation,  or  that  upon  grounds  of 
public  policy,  it  should  always  be  applied,  is 
very  certain.  ^  ^  *  It  must  be  obvious,  from 
such  diversities  of  legislation,  that  statutes  for- 
bidding or  enjoining  things  to  be  done,  with 
penalties  accordingly,  should  always  be  fully  ex- 
amined, before  courts  should  refuse  to  give  aid 
to  enforce  contracts  which  are  said  to  be  In 
contravention  of  them.** 

This  court  has  lately  applied  the  rule  we 
have  just  stated,  and  with  reference  to  a 
similar  question,  arising  out  of  the  construc- 
tion of  a  town  ordinance  requiring  sewer 
connections  to  be  made,  In  Hines  v.  Norcott 
176  N.  0. 123,  96  S.  E.  899,  where  it  was  said: 

"The  case  of  Ck)urtney  v.  Parker,  173  N.  C. 
479  [92  S.  B.  824],  does  not  conflict  with  our 


decision,  and  Is  not  an  authority  in  support  of 
the  defendant's  contention.  There  the  defend- 
ant had  done  the  very  tiling  which  was,  in  ex- 
press terms  or  by  the  dearest  implication^  for- 
bidden by  the  statute,  and  which  it  was  unlaw- 
ful to  do,  and  every  time  he  made  a  sale  in  the 
same  manner,  he  did  the  same  thing  which  the 
statute  was  intended  to  prohibit  and  whidi  it 
declared  should  be  unlawful  and  a  misdemeanor, 
punishable  by  fine  and  imprisonment  In  other 
words,  the  statute  declared  that  he  should  con- 
duct his  business  in  a  certain  way,  and  not 
otherwise,  and  that  he  should  not  conduct  it  at 
all  'unless'  he  complied  with  the  provisions  of 
the  statute.  He  did  not  pursue  the  prescribed 
method,  but  the  one  denounced,  and  his  act  was 
therefore  held  to  be  illegal  and  his  contract 
tainted  by  it  ^at  is  not  our  case.  There 
is  nothing  in  the  lease  transaction  which  is 
immoral  per  se,  and  therefore  it  is  our  right  to 
seardi  out  the  intention  of  the  council  and  the 
meaning  of  the  ordinance,  in  the  language  of 
the  latter,  and  discover,  if  we  can,  what  was 
its  purpose,  and  not  destroy  contracts,  with 
perhaps  disastrous  results,  unless  we  find  that 
to  have  been  the  real  meaning  and  object  in 
view.  Courtney  y.  Parker,  supra,  and  cases 
dted  therein.  The  ordinance  does  not  in  terms 
or  by  implication,  forbid  the  sale  or  leasii^g  of 
premises  having  no  sewer  connectionB,  but  it 
is  restricted  to  the  injunction  that  in  certain 
instances  the  owner  should  make  such  connec- 
tions under  a  penalty  for  his  failure  to  do  so. 
There  is  no  inhibition  In  this  contract  against 
the  making  of  such  connections,  and  the  owner 
is  perfectly  free  to  make  them  at  any  time. 
There  is  not  even  a  reference  to  the  matter, 
one  way  or  another." 

It  will  be  observed  that  we  there  con- 
strued the  ordinance,  which  is  nothing  but  a 
local  statute  operating  in  restricted  terri- 
tory, and  ascertained  the  intention  of  the 
governing  body,  in  order  to  declare  whether 
the  lease  in  that  case  was  In  conflict  with  it 
or  contravened  its  provisions  to  such  an  ex- 
tent or  In  such  a  way,  as  to  render  it  void 
and  of  no  effect 

[6,  6]  But  the  question  as  to  the  construc- 
tion of  this  enactment  comes  under  another 
rule,  which  is  that  statutes  in  derogation  of 
common  law,  or  common  right  are  construed 
strictly.  Black  on  Interp.  of  Laws,  367, 
says: 

''It  is  a  rule  generally  observed  (except  where 
prohibited  by  statute)  that  acts  of  the  Legis- 
lature made  in  derogation  of  the  common  law 
will  not  be  extended  by  construction;  tiiat  is, 
the  Legislature  will  not  be  presumed  to  intend 
innovations  upon  the  common  law,  and  its 
enactments  will  not  be  extended,  in  directions 
contrary  to  the  common  law,  further  than  is 
indicated  by  the  express  terms  of  the  law  or 
by  fair  and  reasonable  implications  from  its 
nature  or  purpose  or  the  language  employed.** 

In  regard  to  this  doctrine  it  is  said  in  36 
Cjc  p.  1177: 

"As  the  common  law  forms  the  basis  of  the 
Anglo-Saxon  system  of  jurisprudence,  and  fur- 
nishes the  rule  of  dedsion  except  so  far  as  it 
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has  been  Ghanged  by  statntep  tbe  common  law 
in  regard  to  a  particular  matter  is  presamed  to 
be  in  force  until  it  affirmatively  appears  that 
it  has  been  abrogated  or  modified  by  statute. 
Therefore,  except  in  those  jurisdictions  where 
the  rule  has  been  changed  by  express  enactment, 
all  statutes  in  derogation  of  the  common  law 
are  to  be  construed  strictly.  Where  the  statute 
not  only  effects  a  change  in  the  common  law, 
but  is  also  in  derogation  of  common  right,  it 
must  be  construed  with  especial  strictness. 
Examples  of  such  statutes  are  those  which  op- 
erate in  restraint  of  personal  liberty  or  ciVil 
rights,  or  the  use  and  enjoyment  of  public 
highways;  which  grant  or  enlarge  special  priv- 
ileges; which  grant  power  to  deprive  persons 
of  tiie  ownership  of  property  without  their  con- 
sent; which  impose  restrictions  upon  the  con- 
trol, management,  use,  or  alienation  of  private 
property;  which  disturb  vested  rights  in  prop- 
erty or  contracts;  or  which  restrain  the  free- 
dom of  contract,  the  exercise  of  any  trade  or 
occupation,  or  the  conduct  of  business.  The 
rule  to  be  applied  in  the  construction  of  all 
such  statutes  is  that  they  must  not  be  de^ed 
to  extinguish  or  restrain  private  rights,  unless 
it  appears  by  express  words  or  plain  implica- 
tion that  It  was  the  intention  of  the  legislature 
to  do  so." 

The  statnte  now  under  our  consideration 
Is  clearly  penal,  as  It  makes  a  violation  of 
its  provisiGns  indictable  and  punishable  by 
fine  or  imprisonment  Finally,  the  very 
structure  of  the  statute  shows  a  clear  intent 
not  to  Include  a  case  of  this  Irind  where  there 
is  no  dealing  in  trade  with  any  outsider,  or 
with  any  one  apt  to  be  misled  or  defrauded, 
and  especially  does  the  proviso  to  section  1 
manifest  this  purpose. 

[7]  Coming  to  the  last  question  presented 
by  the  case;  that  is,  the  estopi)el  of  the 
order  relating  to  the  sale  of  the  intestate's 
personal  effects  privately,  Instead  of  at  pub- 
lic sale  after  posting  the  required  notices: 
The  application  to  sell  privately  did  not  in- 
volve the  issue  of  ovmersbip,  but  only  the 
question  whether  it  was  wise  or  etpediait 
that  the  administrator  should  be  specially 
permitted  to  sell  certain  kinds  of  personal 
property  mentioned  In  the  statute  (Revisal,  § 
04)  at  private  sale  for  the  reasons  set  forth 
in  his  application.  There  is  no  formal  trial 
of  the  fact  upon  issues  contemplated,  as  it 
is  a  question  of  fact,  and  the  petition,  while 
it  describes  the  kind  of  property  to  be  sold, 
as  com  and  oats,  identifies  it  in  no  other 
way,  except  that  the  intestate  owned  some 
property  of  that  general  description,  and  he 
did,  and  property  of  that  kind  was  actually 
sold.  But  it  cannot  be  reasonably  said  that 
such  an  order  estops  the  administrator  to  now 
assert  that  he  owned  individually  an  interest 
in  the  property  sold.  It  can  now  consistently 
be  datmed  that  the  intestate  had  but  an  in- 
terest in  the  property  sold,  although  it  was 
sold  as  so  much  com  or  oats.  The  sale  of 
it  in  that  way  does  not  preclude  the  idea  that 
lie  had  only  an  interest  in  it,  and  that  it 
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was  his  share  which  was  sold  along  with 
that  of  the  administrator,  the  property  be- 
ing held  Jointly  and  it  being  practically  im- 
possible, or,  at  least,  inexpedient,  to  sell  it 
otherwise.  The  question  really  Involved  in 
the  proceeding  and  the  only  one,  was  whether 
a  sale  made  privately  was  better  than  one 
made  publicly,  as  the  property  would  bring 
a  larger  price.  It  is  like  the  cases  where 
we  have  held  that  the  allegation,  in  a  peti- 
tion to  sell  lands  for  assets,  of  the  existence 
of  certain  debts,  was  not  an  estopi)el,  as  to 
them  or  the  amounts;  the  court  saying,  in 
the  ease  of  In  re  Gorham,  177  N.  C.  271  at 
page  276.  98  S.  B,  717,  720,  referring  to  and 
quoting  from  Trust  Co.  v.*  Stone,  176  N.  C. 
270,  272,  97  S.  E.  8,  10: 

"The  Judge  *,  *  •  held  that  the  decrees 
were  binding  on  the  parties  as  to  the  amount 
of  the  debts  as  stated  In  the  petition,  but  this 
was  reversed  on  appeal ;  the  court  saying:  'We 
do  not  concur  with  his  honor  in  the  view  taken 
by  him  of  the  question  reserved,  in  respect  to 
the  effect  of  the  decree  giving  the  administratrix 
license  to  sell  the  land.  That  decree  was  an 
adjudication  that  it  was  necessary  to  sell,  and 
is  conclusive  in  favor  of  the  title  acquired  by 
the  purchaser,  but  it  is  not  condnsive  of  the 
question  of  debt  or  no  debt,  as  against  or  hi 
favor  of  creditors,  or  as  against  or  in  favor  of 
the  heirs.'" 

It  is  said  in  Nobles  r.  Nobles,  177  N.  C. 
243  at  pages  247,  248,  98  S.  B.  715,  at  page 
717: 

"As  a  general  rule,  a  Judgment  does  not  work 
an  estoppel  of  record  as  between  parties  sup- 
posed to  represent  the  same  interest,  unless 
their  rights  and  interests  have  been  made  the 
subject  of  inquiry  and  decision,  nor,  in  any 
event,  does  an  adversary  Judgment  constitute 
an  estoppel  as  to  matters  beyond  the  scope  of 
the  issues  as  presented  and  embraced  in  the 
pleadings,"  citing  the  following  cases:  Weston 
V.  Boper  Lumber  do.,  162  N.  C.  165,  77  S.  B. 
430,  Ann.  Gas.  1915A,  931;  Holloway  v.  Vwe- 
ham,  176  N.  0.  651,  97  S.  E.  486;  Hobgood 
V.  Hobgood,  169  N.  0.  485,  86  S.  B.  189. 

[8, 9]  Two  sorts  of  estoppel  arise  from  the 
record  of  a  Judgment:  First,  from  the  record 
considered  as  a  memorial  or  entry  of  the 
Judgment;  and,  second,  from  the  record  con- 
sidered as  a  Judgment.  As  a  memorial  of 
the  fact  of  the  rendition  of  the  Judgment 
the  record  imports  absolute  verity  and  may 
be  impeached  by  no  one,  whether  or  not  a 
party  to  the  proceeding  in  which  it  was 
made.  As  a  Judgment,  on  the  other  hand,  the 
record  had  the  further  effect  of  precluding 
a  re-examination  into  the  truth  of  the  mat- 
ters decided;  but  in  this  aspect  it  is  as  a 
rule  binding  only  upon  the  parties  to  the 
proceeding  and  ihdr  privies.  ThOs  further 
and  secondary  eifect  of  the  record  considered 
as  a  Judgment  is  otherwise  known  as  es- 
toppel by  Judgment,  the  matters  adjudicated 
being  termed  res  Judicata.    16  Oyc.  686. 
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'Estoppel  by  judgment  is  a  bar  which  pre- 
cludes the  parties  to  an  action  to  relitigate, 
after  final  judgment,  the  same  cause  of  action 
or  ground  of  defense,  or  any  fact  determined 
by  the  judgment"     16  Cyc.  680. 

In  the  application  for  a  private  sale,  the 
only  question  was,  should  a  sale  be  made, 
and  no  question  of  the  precise  ownership 
was  presented.  There  was  no  plea  or  an- 
swer raising  it,  and  the  point  now  in  dis- 
pute was  not  then  before  the  court.  Bige- 
low  on  Estoppel  (6  Carter's  Ed.)  42,  43.  as 
said  in  the  cases  cited  above,  it  made  no 
difference  what  property  was  sold.  The 
order  was  to  sell  whatever  property  belong- 
ing to  the  Intestate  there  was»  and  of  the 
kind  described,  at  private  sale,  and  it  did  not 
adjudge  that  any  particular  property  be- 
longed to  him,  and  if  any,  how  much,  as  it 
was  not  necessary  to  do  so.  It  therefore 
comes  to  this,  that — 

In  order  for  there  to  be  a  bar,  or  an  estop- 
pel* under  the  principle  of  res  judicata,  aris- 
ing out  of  a  former  judgment  in  personam  be- 
tween the  same  parties  or  their  privies,  "it  is 
required  that  the  court  which  rendered  it  should 
have  'cognizance  of  the  class  of  cases  to  which 
it  belongs  and  should  have  acquired  jurisdic- 
tion of  the  parties  and  of  the  subject-matter, 
and  this  question  of  jurisdiction  of  the  subjec^ 
matter  is  determined  by  the  controversy  be* 
tween  the  parties  as  presented  and  disclosed 
in  their  pleadings.'  This  position,  so  stated 
by  Chief  Justice  Beasley  in  Munday  v.  Vail, 
34  N.  J.  Law,  418,  affirmed  in  Dodd  v.  Una, 
40  N.  J.  Eq.  672  [5  Atl.  1551,  was  approved  and 
applied  here  in  Hobgood  v.  Hobgood,  169  N. 
C.  485-491  [86  S.  E.  189],  and,  recognizing 
this  as  the  true  test,  it  is  held  in  numerous  and 
well-considered  cases  here  and  elsewhere  that 
such  a  judgment  will  conclude  the  parties  as  to 
all  matters  directly  in  issue  and  as  to  all  mat- 
ters within  the  'scope  of  the  pleadings  which 
were  material  and  relevant  and  were  in  fact 
investigated  and  determined  at  the  hearing. 
Propst  V.  Caldwell,  172  N.  C.  594  [90  S.  E. 
757] ;  Cropsey  v.  Markham,  171  N.  C.  44  [87 
S.  E.  950];  Coltrane  v.  Laughlin,  157  N.  C. 
282  [72  S.  E.  961] ;  Gillam  v.  Edmonson,  154 
N.  C.  127  [69  S.  fi.  924] ;  Tyler  v.  Capehardt, 
125  N.  C.  64  [34  S.  E.  108] ;  Jordan  v.  Far- 
thing, 117  N.  C.  188  [23  S.  E.  244] ;  Fayer- 
weather  v.  Bitch,  195  U.  S.  277  [25  Sup.  Ct  58, 
49  L.  Ed.  193];  Aurora  City  v.  West,  74  N. 
C.  [U.  S.]  103  [19  li.  Ed.  42].  When,  however, 
a  court  going  beyond  the  scope  of  the  pleadings 
undertakes  to  settle  and  determine  matters  en- 
tirely foreign  to  the  controversy  between  the 
parties  as  they  have  presented  it,  the  judgment, 
or  that  portion  of  it,  does  not  hind  and  may 
be  treated  as  a  nullity.*  As  held  in  Munday 
V.  Vail,  supra,  'a  decree  which  is  entirely  aside 
of  the  issue  raised  in  the  record  is  invalid  and 
will  be  treated  as  a  nullity  even  in  a  collateral 
proceeding.'  And  in  illustration  of  the  same 
principle  it  was  held  here,  in  Gillam  v.  Ed- 
monson, supra,  'That  an  estoppel  of  record  wiU 
bind  parties  and  privies  as  to  matters  in  issue 
between  them,  but  it  does  not  conclude  as  to 


matters  not  involved  in  the  issues,  nor  when 
they  claim  in  a  different  right' " 

This  was  said  by  Justice  Hoke,  for  the 
court,  In  Holloway  v.  Durham,  176  N.  C.  550, 
97  S.  E.  486. 

[1 0]  The  charge  of  the  Judge  was  free  from 
any  error.  There  was  no  expression  of  opin- 
ion by  him  and  the  exertion  as  to  his  state- 
ment of  the  contentions  is  futile,  unless  the 
error  in  it,  if  any,  was  called  to  his  atten- 
tion, so  that  it  could  be  corrected.  State  v. 
Summers,  173  N.  C.  775,  92  S.  E.  828;  State 
V.  Martin,  173  N.  C.  808,  92  S.  B.  697. 

There  was  evidence  to  support  the  verdict, 
and  a  nonsuit  would  have  been  improper. 

No  error. 


(112  S.  C.   499) 

BBOWN  v.  OWINGS.    (No.  10273.) 

(Supreme  Court  of  South  Carolina.    Aug.  26, 

1919.) 

1.  COBPOBATIONS    ^=930(1)    —    Ck>NTR^GT    TO 

fobm;  damages  fob  bbeach. 
In  an  action  for  actual  and  punitive  dam- 
ages for  an  alleged  fraudulent  breach  of  con- 
tract whereby  defendant  was  to  form  corpora- 
tion for  manufacture  and  sale  of  ice  cream,  in 
which  plaintiff  was  to  receive  a  certain  amount 
of  stock  for  a  cash  payment,  and  devote  his 
time  to  the  business,  and  it  appeared  that  the 
corporation  was  never  formed  nor  stock  issued, 
and  that  the  business  was  a  failure,  it  was  er- 
ror to  allow  recovery  of  any  more  than  the 
amount  paid  by  plaintiff  with  interest;  there 
being  no  evidence  of  fraud, 

2.  CoBPOBATiONs  ^=5>30(1)  —  Bbeach  or  con- 
tract TO  fobm;   svidbnce. 

In  action  for  fraudulent  breach  of  contract 
to  form  corporation  and  issue  stock  to  plain- 
tiff therein,  whereby  plaintiff  was  to  take 
charge  of  business  for  manufacture  of  ice 
cream  and  devote  his  time  thereto,  it  was  er- 
ror to  admit  evidence  as  to  actual  damages, 
plaintiff's  expense  in  moving  and  loss  of  time; 
there  being  no  evidence  to  prove  fraud. 

Appeal  from  Bichland  County  Court;  M.  S. 
Whaley,  Judge. 

Action  by  John  H.  Brown  against  O.  Y. 
Owings.  Judgment  for  plaintiff,  and  defend- 
ant appeals.  Beversed  nisi,  and  petition  for 
rehearing  dismissed. 

Cooper  &  Alderman,  of  (jolumbia,  for  ap- 
pellant. 

Graydon  &  Graydon,  of  Columbia,  for  re- 
spondent. 

HYDBIOK,  J.  naintifiP  sued  to  recover  ac- 
tual and  punitive  damages  for  an  alleged 
fraudulent  breach  of  contract,  and,  under  the 
rulings  and  instructions  of  the  trial  court, 
he  recovered  judgment  for  $1,000  actual  and 
$1,500  punitive  damages;  hence  this  appeal. 


^=s>For  other  cases  see  same  topic  and  KEY-NUMBER  in  all  Key-Numberod  Digests  and  Indexes 
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The  facts  are  practically  undisputed.  De- 
fendant was  engaged  In  the  city  of  Ck>lnmbia 
in  manufacturing  and  selling  ice  cream  to  the 
retail  trade,  and  owned  a  plant  worth  from 
$2,500  to  $3,500.  Being  engaged  in  other  en- 
terprises and  needing  a  competent  assistant 
for  his  ice  cream  business,  he  advertised  for 
one,  and  got  into  communication  with  plain- 
tiff, who  lived  in  Oconee  county.  After  some 
correspondence  between  tbem,  plaintiff  came 
to  Columbia,  in  February,  1917,  and  the  plant 
was  shown  to  him  by  defendant,  and  the  pos- 
sibilities of  making  the  business  a  success 
were  discussed  between  them.  Defendant 
told  him  that,  while  he  had  actually  made 
very  little  out  of  it  the  year  before,  he  be- 
lieved that,  with  the  assistance  of  a  compe- 
tent  man,  it  could  be  made  a  very  profitable 
business,  and  painted  the  possibilities  of 
success  in  rather  glowing  terms,  as  to  what 
they  could  do  and  the  profits  they  oould 
make,  but  without  misrepresenting  any  past 
or  existing  fact,  and  he  impressed  upon  plain- 
tiff in  their  correspondence  and  conversa- 
tions that  the  success  of  the  business  would 
depend  upon  the  ability  and  energy  with 
which  it  was  conducted. 

Thereupon  they  entered  into  a  written  con- 
tract, the  substance  of  which  was  that  they 
would  form  a  corporation,  under  the  name 
of  Owings  Laboratory  Company,  with  a  capi- 
tal stock  of  $5,000,  in  shares  of  the  value  of 
$10  eadi,  and  that  Owings  would  sell  to 
plaintiff,  $1,000  worth  of  sto<^,  or  more,  if 
wanted,  for  which  plaintiff  was  to  pay  $500 
cash,  and  the  balance  at  his  convenience, 
without  additional  cost  or  interest;  that 
Owings  would  put  in  bis  formulas  and  trade- 
names free,  and  furnish  the  house  In  which 
the  business  was  conducted,  without  charge 
for  rent  or  lights  during  the  year  1017,  and 
thereafter  at  a  nominal  rent,  that  plaintiff 
would  devote  bis  entire  time  and  efforts  to 
the  business,  and  was  to  have  one-fourth  of 
the  net  income,  as  his  "drawing  account," 
and,  if  that  was  not  sufficient,  then,  one-third 
thereof. 

Under  this  agreement,  plaintiff  gave  de- 
fendant his  check  for  $500,  on  March  6, 1917, 
and  moved  his  family  to  Columbia,  and  be- 
gan work  about  the  last  of  April.  The 
business  proved  a  failure,  and  plaintiff  got 
practically  nothing  out  of  it,  but  the  money 
which  he  paid  in  was  used  in  the  business. 
The  corporation  was  never  organized,  and, 
of  course,  no  stock  was  ever  delivered  to 
plaintiff. 

The  foregoing  are  the  salient  features  of 
the  transaction  between  the  parties.  There 
are  some  details  which  it  Is  unnecessary  to 
state,  as  they  have  no  material  bearing  upon 
the  case  or  applicable  law.  There  are  ex- 
ceptions to  the  admission  of  testimony  and 
to  the  charge,  but  the  consideration  of  these 
becomes  academic  In  the  view  which  we  take 
of  the  refusal  of  defendant's  motion  to  direct 


the  verdict  on  the  issue  of  fraud.  The  testi- 
mony does  not  warrant  the  inference  that 
Owings  was  guilty  of  fraud,  either  in  induc- 
ing plaintiff  to  enter  into  the  contract  and 
pay  his  money,  or  in  failing  to  organize  the 
corporation,  and  give  plaintiff  the  stock 
which  he  paid  for.  But  there  is  no  doubt 
that  he  broke  his  contract  to  organize  the 
corporation  and  deliver  the  stock  paid  for. 
He  testified,  however,  that  the  failure  to  or- 
ganize it  was  acquiesced  in  by  plaintiff,  in 
the  hope  that  they  could  find  some  one  to  take 
plaintiff's  place ;  and  it  appears  that,  in  Au- 
gust, they  inserted  an  advertisement  in  a 
newspaper  with  that  end  in  view,  which  was 
dictated  by  defendant  and  written  out  by 
plaintiff  and  carried  to  the  paper;  and  that 
when  defendant  offered  later  to  organize  the 
corporation  plaintiff  refused  to  join  with  him. 
This  was  admitted  by  plaintiff. 

[1]  As  the  business  is  admittedly  a  failure, 
plaintiff's  8to<^  would  probably  be  worth 
mudi  less  than  the  money  he  paid  for  it  with 
interest  thereon,  and,  as  defendant  admits 
his  liability  to  that  extent,  and  says  he  is 
willing  to  pay  back  the  money  with  interest 
thereon  from  date  of  receipt  thereof,  the 
judgment  of  this  court  is  that  the  Judgment 
of  the  county  court  be  reversed,  and  that  the 
case  be  remanded  for  a  new  trial,  unless 
plaintiff  or  his  attorneys  shall,  within  20 
days  after  service  upon  his  attorneys  of  no- 
tice of  filing  the  remittitur  herein,  remit 
upon  the  record  all  of  the  judgment  recov- 
ered, except  the  sum  of  $500,  with  interest 
thereon  from  March  6, 1917. 

Judgment  reversed  nisi. 

GARY,  0.  J.,  and  WATTS  and  GAGE,  JJ., 

concur. 
FBASER,  J.,  disqualified. 

On  Petition  for  Rehearing. 

PER  CURIAM.  Plaintiff  petitions  for  a 
rehearing  on  the  ground  that  the  court  mis- 
conceived the  issues  made  by  the  pleadings, 
and  decide  the  case  on  a  different  theory 
from  that  on  which  it  was  brought  and  tried 
in  the  court  below,  in  that  plaintiff  sued  for 
actual  and  punitive  damages,  on  the  ground 
that  he  intrusted  to  defendant  $500  for  the 
purpose  of  forming  a  corporation,  and  not 
to  pay  for  stock  In  a  corporation  already 
formed,  and  that,  instead  of  forming  the 
corporation,  defendant  fraudulently  appro- 
priated the  money  to  his  own  use;  and  for 
actual  damages,  on  the  ground  that,  induced 
by  defendant's  promise  to  form  the  corpora- 
tion, he  broke  up  his  home  and  moved  to 
Columbia,  the  damage  so  claimed  being  the 
expenses  of  moving,  his  loss  of  time,  etc. 

It  is  true  that  we  decided  the  case  on  a  dif- 
ferent theory  from  that  stated,  not  because 
we  misconceived  the  issues,  but  because  we 
found  that  it  had  been  tried  upon  an  errone- 
ous theory  of  the  law  applicable  to  the  facts 
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proved.  Gases  must  be  decided  according  to 
the  facts  proved,  or  facts  of  which  there  is 
some  evldeneey  and  not  upon  mere  allegations 
of  fact  which  are  denied  and  unsupported 
by  evidence.  If  the  facts  alleged  had  been 
proved  or  if  the  evidence  had  been  sufEldent 
to  warrant  a  reasonable  inference  of  their 
truth,  our  decision  might  have  been  in  ac- 
cordance with  the  theory  upon  which  the  case 
was  brought  and  tried. 

Plaintiff  sued  for  damages  for  breach 
of  the  contract,  the  substance  of  which  was 
stated  in  the  {pinion,  and  alleged,  also,  that 
deftodant  induced  him,  by  false  and  fraud- 
ulent representations,  to  make  the  contract, 
and  that  he  was  guilty  of  a  frauduloit 
breach  thereof,  in  failing  to  organize  the 
corporation  and  deliver  the  stodE  paid  for, 
and  in  appropriating  to  his  own  use  the  mon- 
ey paid  him  for  the  stock. 

[2]  The  case  was  tried  upon  the  theory 
that  there  was  sufficient  evidence  to  prove 
the  allegation  of  fraud,  and,  against  defend- 
ant's objection,  which  was  reserved  by  ex- 
ceptions to  this  court,  plaintiff  was  allowed 
to  prove,  as  actual  damages,  his  exi)enses  in 
moving  to  Columbia,  his  loss  of  time,  etc.; 
and,  on  the  same  theory,  the  court  instructed 
the  Jury  that,  if  they  found  the  facts  al- 
leged to  be  true,  such  damages  were  recover- 
able, to  which  instructions  exceptions  were 
duly  taken. 

Now,  when  we  found  that  the  evidence  was 
insufficient  to  warrant  the  inference  of  fraud, 
either  In  Inducing  plaintiff  to  make  the  con- 
tract, or  in  defendant's  breach  thereof,  it 
necessarily  followed,  as  a  logical  and  legal 
sequence,  that  the  trial  court  had  erred  in 
admitting  the  testimony  objected  to,  and  in 
the  charge  complained  of.  We  thought  that 
was  so  dear  that  it  was  unnecessary  to  state 
it  Perhaps,  however,  we  should  have  stated 
explicitly  the  process  of  reasoning  by  which 
we  readied  the  conclusion  that  it  was  un- 
necessary to  consider  the  exceptions  to  the 
admission  of  evidence  and  the  diarge,  instead 
of  merely  saying  that,  in  view  of  the  insuf- 
fidency  of  the  evidence  to  sustain  the  allega- 
tion of  fraud,  we  deemed  It  unnecessary  to 
consider  those  exceptions. 

The  contention  that  the  money  paid  to  de- 
fendant for  the  stock  was  paid  in  trust  is 
dearly  untenable  The  transaction  was 
simply  a  sale  and  purchase  of  an  Interest 
in  defendant's  business,  which  the  parties 
agreed  should  be  capitalized  at  $5,000  and  in- 
corporated, and,  when  incorporated,  the 
stock  paid  for  by  plaintiff  was  to  be  delivered 
to  him.  The  money  therefore  belonged  to  de- 
fendant as  so  much  paid  to  him  for  an  in- 
terest in  the  business,  whidi  was  to  be  rep- 
resented by  the  stock  to  be  delivered  to 
him,  as  soon  as  the  incorporation  of  the  busi- 
ness was  perfected.  The  failure  to  incor- 
porate was  nothing  more  than  a  breach  of 
the  contract  to  do  so. 


r  While  defendant  denied  that  the  failure 
to  Incorporate  was  altogether  his  fault,  and 
insisted  that  the  dday  in  doing  so  had  been 
acquiesced  in  by  plaintiff  tosudi  an  extent  as 
to  amount  to  waiver,  that  Issue  was  dedded 
against  him  by  the  Jury.  Therefore  we  said 
that  defendant  had  breadied  his  contract 
to  incorporate,  and  was  liable  for  the  conse- 
quent damages.  There  was  no  evidence  that 
plaintiff  had  suffered  any  damages  from  the 
failure  to  incorporate^  other  than  the  loss 
of  interest  on  the  money  paid  to  defendant, 
because  the  evidence  is  undisputed  that  the 
business  was  a  failure,  and  did  not  make 
enough  to  pay  running  expenses,  to  say  nothp 
ing  of  dividends  <m  the  sto^  if  it  had  be^i 
incorporated,  and  there  was  no  evidence 
tending  to  prove  that  the  failure  to  organize 
the  corporation  caused  or  had  anything  to 
do  with  the  failure  of  the  business. 

Having  readied  the  condusion  that  the 
evidence  was  not  suffldent  to  sustain  the 
charge  of  fraud,  and  therefore  that  the  court 
erred  in  admitting  the  evidence  objected  to^ 
and  in  its  diarge  as  to  the  plaintiff's  right 
to  recover  sudi  damages,  a  new  trial  absolute 
would  have  been  InevitaMe  but  for  the  fact 
that,  during  the  argument,  a  member  of 
the  court  asked  defendant's  counsel  if  de- 
fendant would  be  willing  to  pay  bade  to 
plaintiff  the  money  whidi  he  had  received, 
with  interest,  and,  his  counsel  being  unable 
to  answer,  defendant  himself  arose  and  said 
that  he  was  perfectly  willing  to  so  do.  In 
view  of  that  drcumstanoe,  and  taking  the 
view,  most  favorable  to  plaintiff,  that  he 
would  probably  preto*  to  hold  the  Judgment 
which  he  had  obtained  for  the  money  paid 
with  interest  rather  than  be  put  to  the  trou- 
ble and  expense  of  a  new  trial,  we  framed 
our  Judgment  so  as  to  give  him  the  option, 
and  not  with  the  intention  of  reducing  the 
amount  of  actual  damages  found  for  him  at 
aU.  He  still  has  the  option  to  take  a  new 
trial,  if  he  be  advised  that  he  can  prove  that 
he  sustained  more  damages  by  the  failure  to 
organize  the  corporation  and  ddiver  to  him 
the  stock  which  he  paid  for  than  the  amount 
which  he  paid  to  defendant  with  interest 
thereon. 

It  will  be  seen,  therefore,  that  counsel  for 
plaintiff  is  mistaken  in  supposing  that  we  un- 
dertook to  consider  the  suffldency  of  the  evi- 
dence to  prove  actual  damages,  notwithstand- 
ing there  was  no  motion  to  direct  a  verdict 
as  to  such  damages,  as  required  by  rule  77 
of  the  trial  court,  or  that  we  undertook  to 
reduce  tlie  amount  found  by  the  Jury.  Our 
Judgment  was  based  upon  the  condusion  that 
the  damages  which  the  Jury  were  allowed  to 
find  were  not  recoverable  under  the  law  ap- 
plicable to  the  case  proved. 

The  petition  is  therefore  dismissed. 

FBASERy  J.,  disqualified* 


8.0.) 

(113  S.  C.  64) 

HTDB  et  aL  t.  LOGAN  et  aL 

BOYKIN  et  aL  ▼.  SAME.     (No.  10288.) 

(Supreme  Court  of  South  Oarolina.    Not.  11, 

1919.) 
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8.  ELBcnozcB  ^S91Q2  —  Pbzicabt    sliotxon 

CONTESr;    DISQUALinOATZON  OF  USMBEB8  Or 
SSOCCUTIVX  OOMIIITTKB. 

Membe^  of  ezecutiye  committee  were  not 
disqualified  &om  hearing  primary  election  con- 
test by  reason  of  being  law  partners  of  one  of 
the  candidates. 


X,  Elections  ^s»154(1)  —  Pbimabt  election 
contest;    jubisdictzon  of  coubt  to  be- 

VIEW. 

Court  has  jurisdiction  to  review  the  action 
of  the  Democratic  executive  committee  of  a 
city  in  ascertaining  and  declaring  result  of 
primary  election  for  candidates  for  mayor  and 
aldermen ;  there  being  no  inference  to  the  con- 
trary to  be  drawn  from  Act  Feb.  20,  1915  (29 
St  at  Large,  p.  163),  adding  section  282k  to  CUt. 
Code  1912,  making  action  of  state  committee  in 
reviewing  action  of  county  committee  final,  for 
■uch  statute,  even  as  to  action  of  state  commit- 
tee, makes  its  decision  final  only  so  far  as  the 
councils  of  the  party  are  concerned. 

2.  THuRcnoTXB   ^s»152  —  Pbihabt  election 

contest;    DISQtrALIFIOATION  OF  lOBKBESS  OF 
EXECUTIVE  OOIOOTTEE. 

Members  of  party  executive  committee,  hear- 
ing primary  election  contest,  who  were  candi- 
dates at  the  election,  were  disqualified  from  act- 
ing with  the  committee  in  deciding  questions 
presented  by  the  contest. 

8.  Elections  ^=9227(1),  291*-Habmle88  bb- 
bobs  and  ibbeoxjlabities;  pbesumptions 
favobing  validitt. 

Errors  which  do  not  appear  to  have  affected 
the  result  will  not  be  allowed  to  overturn  an 
election,  and  every  reasonable  presumption  will 
be  indulged  to  sustain  it, 

4.  Ei^BcmoNS  ^=»1S4(7)  —  Pbdiabt  elec- 
tions;    HABULESS  EBBOB. 

In  certiorari  to  contest  primary  election, 
where,  if  all  votes  contested  luid  been  given  to 
petitioners  for  certiorari,  their  opponents  would 
still  have  had  a  majority,  it  was  apparent  that 
petitioners  had  suffered  no  injury  from  any  ir- 
regularities. 

5.  BLBonoNB   ^=»164(10)  — -  Pbucabt  eiso- 

nONS;       BITBDEN      OF     PBOVINO     EBBOB     IN 
COUNT. 

Where  petitioners  for  certiorari,  to  review 
action  of  party  executive  committee  in  ascer- 
taining and  declaring  result  of  primary  election, 
alleged  error  on  the  part  of  tiie  committee  in 
refusing  their  petition  for  a  recount,  it  was  not 
enough  for  petitioners  to  make  it  appear  there 
were  possible  errors  In  the  count,  but  they 
should  have  made  out  at  least  a  probable  case. 

6.  Elections  ^=>154(7)— Pbihabt  election 
CONTEST ;  objections  not  baised  below. 

Disqualification  of  executive  committee 
members  &om  acting  with  the  committee  in 
hearing  primary  election  contest  cannot  avail 
petitioners  on  certiorari  to  review  proceedings 
of  committee,  where  disqualification  was  not 
objected  to  at  time  of  hearing. 

7.  Judges  ^=s>66— ErvEcr  of  disqualifica- 
tion. 

The  action  of  a  disqualified  judge  is  not  void, 
but  voidable  only. 


9.  Elections   ^=^162  —  Pbdcabt    election 
contest;   sepabation  of  witnesses. 

Separation  of  witnesses  at  primary  election 
contest  hearing  before  executive  conuiittee  was 
discretionary  with  the  committee,  and  where 
contest  engenderd  bitter  feeling  the  committee 
did  not  commit  error  by  separating  the  wit- 
nesses. 

10.  Elections   ^=9152  —  Pbucabt  elboxion 
contest;   bights  of  toibb. 

The  right  to  vote  is  a  substantial  right  pro- 
tected by  law,  and  a  voter  whose  right  has  been 
challenged  should  be  allowed  to  hear  the  evi- 
dence against  his  right,  in  order  that  he  may 
have  opportunity  to  adduce  evidence  in  rebuttal 
or  in  support  of  his  right 

11.  Tbial  ^s»41(S)  —  Exclusion    of    wit- 


The  discretion  to  exclude  witnesses  rarely, 
if  ever,  extends  to  the  exclusion  of  tiie  parties 
to  a  cause. 

12.  Elections   ^3>162  —  Pbivabt  election 

contest;    bight  of  executive  COyOtllTKK  TO 
DELEGATE  POWEB  TO  DETEBXINB. 

Power  to  hear  and  determine  primary  elec- 
tion contest,  given  exejsutive  committee,  being 
judicial,  cannot  be  delegated  to  a  subcommittee. 

13.  Elections  ^=»152  —  Pbucabt  election 
contest;  executive  (H}ic]cimE's  bight  to 
intbbfbet  bules. 

The  executive  committee's  right  to  inter- 
pret rules  made  by  them  as  to  primary  election 
contests  did  not  give  it  the  right  to  give  rules 
a  meaning  of  which  their  language  is  not  sus- 
ceptible. 

14.  ELE(7noNS   ^=s>152  —  Pbiicabt  election. 

contest;    amendment  of  BUUES  BT  BXE(n7- 

TIVE  coMMrraiE. 

Power  given  executive  committee  to  make 
rules  as  to  primary  election  contests  did  not 
give  committee  the  right  to  amend  them  at  any 
time. 

15.  Elections  ^=^152  —  Pbimabt  election 
contest;    bules  of  executive  commttteb. 

Under  statutes  regulating  primary  elections, 
the  executive  committee  had  no  right  to  amend 
rules  after  the  primary  and  make  amendments 
applicable  to  election  already  held. 

16.  Electioits  €=s>154(7)  —  Pbimabt  elec- 
tion contest;  delegation  of  heabing  of 
tesitmont  to  subcommittee  pbejudicial 

EBBOB. 

The  action  ef  the  executive  committee  hear- 
ing primary  election  contest  in  referring  the 
matter  of  challenged  votes  to  a  subcommittee 
held,  on  certiorari,  prejudicial  error,  where  in 
one  case  the  committee  failed  to  adopt  the  only 
reasonable  inference,  and  where  in  a  number 
of  cases  the  evidence  was  susceptible  of  an  In- 
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ference  contrary  to  that  drawn  by  the  com- 
mittee. 

17.  Elections  ^=s>152  —  Pbimabt  election 
contest;  executive  committee's  befusal 
TO  consideb  mutilated  ballots. 

Where  inclusion  of  alleged  mutilated  ballots 
might  change  the  result  of  a  primary  election, 
and  where  evirience  was  conflicting  as  to  wheth- 
er ballots  were  so  scratched  as  to  destroy  their 
secrecy  and  as  to  a  candidate  for  which  they 
were  cast,  refusal  of  executive  committee,  hear- 
ing election  contest,  to  consider  such  ballots, 
held  error. 

18.  Elections  «=»126(7)— Decision  of  elec- 
tion MANAOEBS  AS  TO  MUTILATION  OF  PBI- 
MABT BALLOTS. 

Decision  of  managers  of  election  as  to  mu- 
tilation of  primary' ballots  is  not  conclusive. 

19.  Elections  ^=>126(5)  —  Secbect  of  pbi- 
mabt   BALLOT    not     DESTBOYED     BT    MABKS 

bcbatched  thbouoh  ballot. 

The  fact  that  a  ballot  was  scratched,  either 
with  pencil  or  pen,  so  that  the  marks  show 
through  on  the  opposite  side,  does  not  neces- 
sarily warrant  the  inference  that  the  secrecy 
thereof  was  destroyed,  because  it  may  have 
been  folded  so  that  no  one  could  tell,  without 
unfolding  it,  whose  names  had  been  scratched. 

20.  Elections   ^=s>154(7)  —  Pbimabt    elec- 
.   TioN  contest;    disposition  on  cebtiobabi. 

On  certiorari  to  review  action  of  executive 
committee  in  hearing  primary  election  contest, 
where  error  appears,  but  court  cannot  deter- 
mine from  the  record  which  of  the  candidates 
received  the  majority  of  votes  that  were  or 
ought  to  have  been  counted,  it  will  not  declare 
the  result,  and  will  merely  set  aside  the  action 
of  the  committee. 

Watts  and  Gage,  JJ.,  dissenting. 

Certiorari  by  Tristram  T.  Hyde  and  others 
and  by  John  I.  Boykin  and  others  to  review 
action  of  W.  Turner  Logan  and  others, 
Democratic  £3xecative  Committee.  Action  of 
committee  set  aside. 

Alfred  Huger  and  Walter  B.  Wilbur,  both 
of  Charleston,  for  petitioners. 

Logan  &  Grace,  of  Charleston,  for  respond- 
ents. 

HYDRICK,  J.  This  Is  a  proceeding,  nnder 
a  writ  of  certiorari,  to  review  the  actions  of 
the  Democratic  executive  committee  of  the 
dty  of  Charleston  in  ascertaining  and  de- 
claring the  result  of  a  primary  election,  held 
on  August  19tli  last,  to  nominate  candidates 
for  mayor  and  aldermen.  The  record  is 
unnecessarily  voluminous.  It  contains  more 
than  600  pages,  much  of  which  consists  of  Ir- 
relevant matter  and  unnecessary  repetition. 
Both  sides  have  gone  afield  In  attempting 
to  inject  into  the  case  matters  of  which  the 
court  cannot  take  cognizance  in  certiorari  A 
statement  in  detail  of  all  the  facts,  allega- 
tions of  fact,  and  contentions  of  the  parties 
thereabout,  and  a  refutation  of  them,  would 


be  impossible  within  the  limits  of  an  opinion 
of  reasonable  length  and  the  time  at  our 
disposal,  and  would  serve  no  useful  purpose. 
We  shall  state  only  those  which  we  deem  of 
sufficient  Importance  to  require  consideration. 
The  petitioner  Hyde  and  the  respondent 
Grace  were  opposing  candidates  for  mayor 
and  the  leaders  of  contending  factions.  The 
petitioners  Sellers  and  McCarthy  were  can- 
didates of  the  Hyde  faction  for  aldermen 
at  large  from  two  of  the  wards,  and  were 
opposed  by  the  respondents  Michel  and  Bold, 
of  the  Grace  faction.  The  petitioners  Boy- 
kin  and  others— 40-odd  in  number — ^were  vot- 
ers who  allege  that  they  voted  for  Hyde, 
and  that  their  votes  were  illegally  rejected 
by  the  committee.  The  executive,  committee 
is  composed  of  24  members,  one  from  each 
ward  dab,  elected  by  the  club.  The  chair- 
man of  the  committee  was  elected  by  the  dty 
convention,  and  is  ex  officio  a  member  of 
the  committee,  having  the  right  to  vote 
only  in  case  of  a  tie.  The  committee  was 
equally  divided  between  the  two  factions, 
and  the  dialrman  was  an  adherent  of  the 
Grace  faction,  and  Mr.  Grace's  law  partner, 
as  was  also  Mr.  Cosgrove,  another  member 
of  the  committee.  The  respondents  Midiel 
and  Bold  were  also  members  of  the  com- 
mittee, and  partldpated  in  its  actions  com- 
plained of.  The  managers  were  bi];>artisan; 
there  being  two  from  eadi  faction  at  each 
box. 

From  the  count  of  the  managers,  it  ap- 
peared that  Hyde  had  a  majority  of  one 
vote;  the  total  vote  for  him  being  3,421 
against  8,420  for  Grace.  But  It  also  appeared 
that  there  were  In  the  boxes  77  votes  which 
had  not  been  counted,  because  they  were  chal- 
lenged votes,  which,  under  the  rules,  the 
managers  were  not  permitted  to  coimt;  but 
they  were  required  to  put  each  challenged 
vote  in  an  envelope,  on  which  the  names  of 
Che  voter  and  challenger  and  the  grounds  of 
challenge  were  Indorsed,  and  deposit  It  in 
the  box,  and  send  it  np  to  the  executive 
committee  for  its  dedsion.  There  were  also, 
in  the  boxes  from  ward  12,  14  votes  which 
the  managers  had  not  counted,  but  had  in- 
closed in  envelopes  marked  ''mutilated  bal- 
lots.*' These  had  not  been  counted,  for  the 
reason,  as  stated  by  the  managers,  that  some 
of  them  had  not  been  stamped,  and  the  others 
had  been  scratched  so  as  to  destroy  the 
secrecy  of  the  ballot,  to  wit,  one  had  been 
scratched  with  a  blue  indelible  pencil,  some 
with  pen  and  ink,  and  others  with  black  lead 
pendls,  but  so  that  the  marks  showed 
through  on  the  reverse  side  of  the  ballots. 
The  evidence  is  conflicting  as  to  the  number 
of  unstamped  ballots,  as  to  whether  the 
secrecy  of  some  of  the  so-called  "mutilated 
ballots"  was  destroyed  by  the  manner  in 
which  they  were  marked,  and  as  to  whether 
the  majority  of  them  were  for  Grace  or 
Hyde. 
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Both  candidates  for  mayor  filed  due  notice 
and  grounds  of  contest  with  the  executive 
committee,  and  prayed  for  a  recount  of  the 
Tote,  on  the  ground  of  the  probability  of 
error  in  the  count,  caused  by  the  limited  time 
and  the  circumstances  and  conditions  under 
which  the  managers  had  to  perform  that  duty. 
And  9  of  the  candidates  for  aldermen  at  large 
of  the  Hyde  faction,  who  appeared  from  the 
returns  to  have  been  defeated,  including  the 
petitioners  Sellers  and  McCarthy,  also  filed  a 
petition  for  a  recount,  alleging,  as  ground 
therefor,  that,  although  it  was  known  that 
many  voters  had  voted  for  neither  of  the 
candidates  for  mayor,  nevertheless  the  re- 
turns showed  that  the  total  vote  for  mayor 
exceeded  that  for  the  alderman  at  large  in 
each  of  the  wards,  from  which  errors  in 
the  count  were  inferred. 

The  committee  met  at  8  :S0  o'clock  p.  m.  on 
August  22d  to  hear  and  determine  the  con- 
tests and  declare  the  result  The  meeting 
was  held  in  Hibernian  Hall,  a  large  and 
coDunodious  building,  with  convenient  halls 
and  rooms  for  such  meetings.  The  building 
is  recessed  some  distance  from  the  street  and 
separated  from  it  by  a  high  iron  fence.  By 
order  of  the  chairman  of  the  committee  a 
guard,  who  was  of  the  Grace  faction,  was 
posted  at  the  gate,  with  instructions,  which 
he  obeyed,  to  admit  to  the  building  all  voters, 
challengers,  and  witnesses  of  the  Grace  fac- 
tion, as  they  came,  but  to  refuse  admittance 
to  those  of  the  Hyde  faction,  until  their 
names  were  called.  As  the  latter  were  need- 
ed, they  were  called  through  a  megaphone 
from  the  portico. 

The  committee  was  in  session  from  8:30 
o'clock  p.  m.,  until  5:30  o'clock  the  next  morn- 
ing. It  is  alleged  that  during  that  time  some 
of  the  Hyde  witnesses  became  so  wearied 
and  fatigued  from  their  long  standing  in  the 
street  that  they  left  and  went  home,  and  did 
not  answer  when  called;  that  a  few  left 
because  they  were  sick;  and  some  of  them 
who,  according  to  the  return  of  respondents, 
were  called  and  did  not  answer,  make  affidavit 
that  they  were  there  and  would  have  answer- 
ed if  they  had  been  called,  but  that  they 
were  not  called  at  all,  or,  if  so,  that  they  did 
not  hear  the  call,  on  account  of  the  noise  and 
confusion  prevailing  in  the  street  and  the 
indistinct  manner  in  which  the  names  were 
called  through  the  megaphone. 

When  the  committee  met,  on  motion  of  Mr. 
Cbsgrove,  which  was  carried  by  a  factional 
vote  of  13  to  12,  the  matter  of  the  challenged 
votes  was  referred  to  the  committee  on  can- 
vass with  power  to  act  The  committee  on 
canvass,  was  a  subcommittee  of  the  executive 
committee,  which  had  been  appointed  by  the 
chairman  before  the  election,  under  authority 
given  him  by  the  rules.  It  was  composed 
of  four  members  of  the  Grace  faction  and 
two  of  the  Hyde  faction  and  the  chairman  of 
the  executive  committee,  who  was  ex  officio 
a  member  of  each  subcommittee. 


The  committee  on  canvass  then  met  and 
proceeded  with  the  hearing  as  to  the  chal- 
lenged votes,  and  the  executive  committee 
receded  from  business  to  await  its  report 
Mr.  Ck>s£n-ove  was  made  secretary  of  the  com- 
mittee on  canvass,  and  as  the  challenged 
votes  were  taken  from  the  boxes  they  were 
handed  to  him,  and  he  opened  the  envelopes 
fn  which  they  were  contained,  examined 
them,  and  made  some  notations  on  a  list  of 
the  challenged  voters  which  he  had  previous- 
ly prepared  from  Information  obtained  from 
challengers  and  others,  and  laid  them  on  a 
table  before  the  committee.  No  one  was  al- 
lowed to  enter  the  room,  except  the  witness- 
es, and  these  only  one  at  a  time,  and  no 
voter  was  allowed  to  hear  the  evidence  given 
against  his  right  to  vote. 

The  committee  did  not  consider  the  case 
of  each  challenged  voter  immediately  after 
hearing  the  evidence  with  regard  to  his  right 
to  vote.  No  case  was  acted  upon  individ- 
ually. But,  after  hearing  the  testimony  of 
about  150  witnesses  and  fifty  affidavits,  oear- 
ing  upon  the  right  of  the  various  challenged 
voters,  Mr.  Cosgrove  moved  that  the  votes 
of  39  of  the  77,  whose  names  he  read  from 
the  list  which  he  had,  be  counted,  and  that 
the  others  be  rejected,  and  that  motion  was 
carried  by  a  factional  vote  of  4  to  0,  the 
Hyde  members  refusing  to  vote;  26  of  the 
39  counted  were  for  Grace,  and  11  for  Hyde, 
and  2  for  neither.  The  secretary  of  the  ex* 
ecutive  committee  was  then  instructed  to 
add  to  the  returns  of  the  managers  for 
mayor  and  aldermen  the  challenged  votes, 
as  allowed  by  the  committee  on  canvass, 
which  gave  Mr.  Grace  a  majority  of  14  votes. 
Mr.  Burgnison  then  moved  that  the  committee 
consider  the  alleged  mutilated  ballots.  Mr. 
Logan  said  that  the  only  matter  referred  to 
this  committee  was  the  challenged  votes, 
and  that  the  motion  was  out  of  order.  The 
committee  then  adjourned. 

The  executive  committee  was  then  called 
to  order  to  receive  the  report  of  the  com- 
mittee on  convass.  Mr.  Cosgrove  made  the 
report  for  the  committee  verbally.  He  read 
from  the  list  which  he  had  the  names  of  the 
39  voters  whose  votes  the  subcommittee  had 
decided  to  count,  and  those  that  it  had  de- 
cided to  reject,  and  moved  the  adoption  of 
the  report,  which  motion  was  carried  by  a 
factional  vote,  and  Mr.  Grace  and  the  other 
candidates  who  had  received  majorities  ac* 
cording  to  the  count  of  the  managers,  were 
declared  the  nominees.  The  evidence  taken 
by  the  subcommittee  was  not  reported  to  the 
executive  committee,  verbally  or  otherwise. 

Mr.  Grimball  moved  the  executive  commit- 
tee, in  view  of  the  closeness  of  the  vote  and 
the  i)ossibillty  of  an  application  to  the  courts 
to  review  the  election,  and  the  importance, 
in  that  event,  of  the  preservation  of  the 
records,  that  the  ballots  and  all  records  of 
whatever  nature  be  placed  in  a  package 
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under  the  seal  of  tbe  ooxnmittee^  and  kept 
In  a  sale  place  under  the  control  of  the 
chairman  for  60  days.  That  motion  was  re- 
jected. 

Petitioners  allege  that  the  acts  and  omis- 
sions hereinbefore  stated  were  so  arbitrary 
capricious,  and  unfairly  partisan  as  to  con> 
stltute  oppressive  abuse  of  the  power  and 
discretion  vested  In  the  committee,  and  that 
they  amounted  to  errors  of  law,  which  were 
prejudicial  to  their  rights. 

Respondents  question  the  Jurisdiction  of 
the  court  on  two  grounds:  Their  first  ground 
Is  that  the  matters  In  controversy  are  only 
political  In  their  nature,  and  should  there- 
fore be  left  to  the  decision  of  those  In  whom 
the  party  in  convention  vested  the  power  to 
decide  them.  That  is  a  misconception  of 
the  issues,  whidi  are  not  of  a  political  na- 
ture 'at  all,  but  rather  of  a  legal  nature,  to 
wit,  whether  the  result  of  the  election  was 
ascertained  and  declared  in  the  manner  pre- 
scribed by  law. 

Their  second  ground  is  that  the  Legisla- 
ture has  taken  from  the  courts  the  power 
to  review  the  actions  of  the  committee.  That 
contention  rests  upon  an  inference  sought  to 
be  drawn  from  the  provision  In  section  282k, 
as  added  to  Oiv.  Code  1912  by  the  act  of 
1915  (29  St  at  Larger  163)  that: 

"The  state  committee  shall  also  review,  on  ap- 
peal, the  decision  of  the  county  committee  as 
to  county  oflBcers,  and  members  of  the  General 
Assembly,  and  ito  aoHon  BhaU  le  finaV' 

Bespondents  contend  that  the  words  of  the 
statute  italicized  deny,  by  implication,  the 
Jurisdiction  of  the  court  to  review  the  actions 
of  the  state  committee,  and,  by  an  implica- 
tion based  upon  that  implication,  the  Juris- 
diction to  review  the  actions  of  the  city  com- 
mittee. 

[1]  The  first  implication  suggested  is  nei- 
ther a  necessary  one  nor,  indeed,  a  reasonable 
one.  The  courts  of  this  state  have  always 
exercised  Jurisdiction  to  review  the  decisions 
of  those  appointed  by  law  to  hold  and  as- 
certain the  result  of  all  elections  held  pur- 
suant to  law,  and  ever  since  party  primaries 
have  been  regulated  by  statute  a  like  Juris- 
diction has  been  exercised  with  regard  to 
them.  In  Bz  parte  Sanders,  63  S.  O.  478,  31 
S.  B.  290,  decided  in  1898,  the  late  Chief  Jus- 
tice Mclver,  after  quoting  from  the  statute 
regulating  primaries,  said: 

"It  is  evident  from  the  above  extracts  that 
the  Legislature  intended  to  give  primary  elec- 
tions a  legal  status,  and  to  place  them,  together 
with  the  entire  party  machinery,  under  the  pro- 
tection of  the  courts,  not  only  for  the  purpose 
of  preventing  frauds,  but  also  for  the  enforce- 
ment of  rights  acquired  therein.*' 

While  that  decision  was  rendered  by  only 
one  member  of  the  court,  it  was  based  upon 
sound  reasons,  and  has  been  followed  ever 
alnoe  by  the  court,  as  will  appear  by  refer- 


ence to  numerous  cases  since  decided.  These 
decisions  were  known  to  the  Legislature,  and 
surely,  If  that  body  had  intended  to  deny 
to  the  courts  a  Jurisdiction  which  they  had 
so  long  and  so  frequently  exercised,  it  would 
not  have  undertak^i  to  do  so  in  words  of 
doubtful  import,  but  in  plain  and  unmistak- 
able terms.  The  words  italicized  were  in- 
tended to  mean  no  more  than  that  the  deci- 
sion of  the  state  committee  shall  be  final 
only  so  far  as  the  councils  of  the  party  are 
concerned. 

Respondents  demurred  to  the  petition  of 
Boykln  and  others,  the  challenged  voters 
whose  votes  were  rejected*  for  insufficiency. 
It  is  unnecessary  to  decide  in  this  case  wheth- 
er, or,  if  so  at  aU,  under  what  drcnmstances, 
an  individual  voter,  or  a  number  of  voters, 
may  have  their  right  to  vote  and  to  have  their 
votes  counted  determined  by  the  oourts,  be- 
cause^ in  the  view  which  we  have  taken  of  tbe 
case  made  by  the  petition  of  Hyde  and 
others,  it  becomes  unnecessary  to  consider 
the  petition  of  Boykln  and  others,  and  there- 
fore unnecessary  to  decide  the  issues  raised 
by  it  or  by  the  demurrer  to  It 

[2]  Respond^ts  moved  to  strike  from  the 
record  the  names  of  petitioners  Sellers  and 
McCarthy  on  several  grounds,  <Mily  one  of 
which  need  be  considered,  to  wit,  that  they 
have  not  made  it  appear  that  they  suffered 
any  injury  by  reason  of  the  wrongs  alleged. 
These  petitioners  rely  chiefiy  upon  two 
grounds  of  error  on  the  part  of  the  com- 
mittee: The  first  is  in  allowing  their  op- 
ponents, Mldiel  and  Bold,  to  participate  in 
the  decision  of  questions  before  the  commit- 
tee. No  doubt  Michel  and  Bold  were  dis- 
qualified Dy  reason  of  their  interest  in  the 
result,  and  it  was  error  to  allow  them  to 
act  with  the  committee.  It  is  contrary  to 
law  and  the  common  sense  of  Justice  of  all 
mankind  that  any  man  shall  be  a  Judge  in 
his  own  case,  or  in  a  case  in  which  he  is 
interested,  except  in  case  of  necessity,  which 
did  not  exist  in  this  case. 

[8, 4]  But  the  rule  is  well  settled  that  er- 
rors which  do  not  appear  to  have  affected 
the  result  will  not  be  allowed  to  overturn  an 
election,  and  every  reasonable  presumption 
will  be  indulged  to  sustain  It  By  the  re- 
turns of  the  managers,  Bold's  majority  over 
McCarthy  was  167,  and  Michel's  over  Sel- 
lers was  261.  At  most,  there  were  only  91 
votes  contested,  and,  if  all  these  were  given 
to  these  petitioners,  their  opponents  would 
still  have  a  majority,  from  which  it  appears 
that  they  were  not  prejudicially  affected  by 
any  or  all  of  the  actions  and  omissions  of 
the  committee  with  regard  to  the  contested 
votes. 

[6]  The  other  ground  upon  which  they  seek 
relief  is  the  refusal  of  their  potion  for  a 
recount,  which  they  prayed  for  because  it 
appeared  from  the  returns  that  the  combined 
vote  for  mayor  exceeded  that  for  aldermen. 
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although  it  wms  known  that  many  Toters  had 
cot  voted  for  either  candidate  for  mayor, 
from  which  they  inferred  that  there  had 
been  errors  in  the  count  But  the  fact  stated 
does  not  warrant  the  Inference  suggested  as 
helng  even  probably  true,  since  it  Is  equally, 
if  not  more,  probable  that  a  greater  number 
of  voters  failed  to  vote  for  aldermen  than 
for  mayor.  It  was  not  enough  for  petition* 
era  to  make  it  appear  that  there  were  pos- 
sible errors  in  the  count*  They  should  have 
made  out  at  least  a  probable  case,  which 
they  failed  to  do.  As  there  was  no  evidence 
offered  tending  to  prove  that  there  were  er- 
rors in  the  coimt,  the  presumption  is  that 
It  was  correct,  and  there  was  no  error  in 
cefnsing  their  petition. 

[i,  7]  There  is  another  reason  by  the  dis- 
qualification of  Michel  and  Bold  cannot  now 
avail  these  petitioners.  They  knew  of  it,  and 
made  no  objection  at  the  time.  Under  our 
decisions,  the  action  of  a  disQuallfled  Judge 
la  not  void,  but  only  voidable.  Bx  parte 
Hilton,  64  S.  a  201,  41  S.  B.  978,  02  Am. 
St.  Bep.  800;  Jeirers  v.  Jeffen,  89  S.  O.  244, 
71  &  B.  810. 

[t]  In  this  connection  we  overrule  the  con- 
tention that  Messrs.  Logan  and  Oosgrove 
were  disqualified  to  act  on  the  conunittee, 
because  Oiey  were  partners  of  Mr.  Qraca 
That  fact  did  not  disqualify  them,  because 
they  had  no  personal  interest  in  the  result 

[9]  As  to  the  separation  of  the  witnesses. 
It  appears  that  this  was  done  by  order  of 
the  diairman  of  the  executive  committee,  as 
a  precautionary  measure,  on  account  of  the 
intensely  bitter  and  hostile  feeling  existing 
between  the  factions,  to  prevent  breadies  of 
the  peace  and  Possible  rioting  and  bloodshed, 
which  might  have  resulted,  if  they  had  been 
allowed  to  come  in  close  contact  with  each 
other  in  the  committee  room,  or  in  the  build- 
ing. The  purpose  was  certainly  commend- 
able. No  ol^Jection  was  made  at  the  time, 
and,  as  that  was  a  matter  in  the  discretion 
of  the  committee,  we  cannot  hold  that  it  was 
«rror  of  law,  even  though  some  prejudice 
may  have  resulted  to  the  petitioner  from  the 
manner  in  which  it  was  carried  out.  Sug- 
gestions are  now  made  as  to  how  the  sepa- 
ration might  have  been  as  effectually  made 
and  carried  out,  so  as  to  afford  like  comfort 
and  convenience  to  the  Hyde  men  as  were 
afforded  to  the  Grace  men.  Suffice  it  to  Ray 
that  those  suggestions  were  not  made  to  the 
committee  at  the  time. 

[19, 11]  However,  in  this  connection,  it 
may  not  be  out  of  place  to  observe  that  the 
right  to  vote  is  a  substantial  right,  protect- 
ed by  law ;  and  a  voter,  whose  right  to  vote 
has  been  challenged,  should  be  allowed  to 
hear  the  evidence  against  his  right,  in  order 
that  he  may  have  opportunity  to  adduce  evi- 
dence in  rebuttal,  or  in  support  of  his  right 


The  discretion  to  ex<dude  witnessea  rarely,  It 
ever,  extends  to  the  exclusion  of  the  parties 
to  a  cause. 

[12]  The  most  important  point  in  the  case 
is  the  error  imputed  to  the  executive  com- 
mittee in  referring  the  diallenged  votes  to 
the  committee  on  canvass,  with  power  to  act 
By  the  terms  of  the  statute  and  rules  of  the 
party,  the  power  to  hear  and  determine  con- 
tests is  vested  in  the  executive  committee. 
That  the  power  "to  hear  and  determine'*  is 
Judicial,  and  that  Judicial  power  cannot  be 
delegated,  cannot  be,  and  is  not,  denied.  We 
are  not  called  upon  to  decide  whether,  if  the 
executive  committee  had  heard  the  evidence 
taken  by  the  subcommittee,  and  had  render- 
ed its  decision  upon  its  own  independent  con- 
sideration of  the  evidence  so  taken,  its  ac- 
tion would  have  been  valid,  because  the  un- 
disputed fact  is  that  it  did  not  do  so,  but 
merely  adopted  the  decision  of  the  subcom- 
mittee, without  hearing  the  evidence  upon 
which  its  findings  were  based. 

[13]  Bespondents  seek  to  sustain  this  ac- 
tion of  the  committee  on  two  grounds: 

First,  that  the  committee  made  the  rules 
and  had  the  right  to  interpret  them,  and 
that  the  reference  of  the  dudlenged  votes 
was  its  declaration  of  the  meaning  of  its 
rules.  No  doubt  the  committee  had  the  right 
to  interpret  the  rules,  but  it  had  not  the 
right  by  interpretation  to  give  them  a  mean- 
ing at  which  their  language  is  not  suscept- 
ible.   Bule  25  reads: 

''The  ezeentive  committee  shall,  three  days 
after  tiie  primary,  assemble,  hear,  and  determine 
all  contests  and  protests  and  dedde  the  result 
of  the  primary." 

It  is  Impossible  by  interpiretation  to  give 
that  language  i^y  other  meaning  than  that 
the  committee  itself  shall  hear  and  determlna 
all  contests,  etc. 

[14]  Respondents  contend,  second,  that, 
having  the  power  to  make  the  rules,  the  com- 
mittee had  the  vo'wer  to  amend  them  at  any 
time,  and  that  its  action  should  be  construed 
and  held  to  be  an  amendment  of  the  rules 
to  conform  thereta  That  contention  can- 
not be  sustained  by  reason  or  authority. 
The  effect  of  it  would  be  the  abrogation  of 
all  rules  and  the  substitution  therefor  of 
the  arbitrary  will  of  the  committee.  The 
purpose  in  adopting  rules  is  to  have  an  es- 
tablished and  orderly  system  of  procedure, 
and  thereby  forestall  the  possibility  of  un- 
certain, variable,  and  arbitrary  action.  Web* 
ster  defines  a  rule  to  be: 

A  prescribed  guide  for  conduct  or  action;  a 
governing  direction;  and  authoritative  enacts 
ment 

[16]  The  statute  contemplates  the  adoption 
of  rules  before  an  election  for  the  conduq^ 
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•thereof,    and   impresses   upon   them,    when 
adopted,  the  force  of  law.    It  says: 

"Except  as  herein  provided,  the  primary  shall 
he  conducted  in  accordance  witii  the  party 
rules." 

A  reading  of  that  statute,  as  well  as  the 
general  law  regulating  primaries,  leaves  no 
room  for  doubt  that  the  Legislature  intend- 
ed that  the  rules  governing  an  election 
should  be  adopted  before  the  election,  and 
that  the  election  must  be  conducted  in  ac- 
cordance with  the  rules  so  adopted.  No 
doubt  the  committee  had  power  to  amend  the 
rules  a  reasonable  time  before  an  electloUt 
but  not  afterwards,  so  as  to  make  the  amend- 
ments applicable  to  an  election  already  held. 

We  are  not  to  be  understood  by  what  has 
been  said  as  conceding  the  power  to  amend 
the  rules,  so  as  to  enable  the  committee  to 
refer  the  decision  of  contests,  for  the  power 
to  hear  and  determine  contests  is  vested  in 
the  committee,  not  only  by  its  own  rules,  but 
by  the  statutes  as  well,  and  there  is  no 
provision  in  the  statutes  by  which  the  com- 
mittee is  authorized  to  delegate  the  judicial 
power  vested  in  it 

In  view  of  the  principles  already  stated 
that  errors  which  do  not  appear  to  have  af- 
fected the  result  will  not  be  allowed  to  over- 
turn the  decision  of  the  local  authorities  as 
to  an  election,  and  that  every  reasonable  pre- 
sumption will  be  indulged  to  sustain  their  ac- 
tion, we  have  carefully  examined  the  testi- 
mony taken  before  the  subcommittee,  not 
with  the  view  of  giving  it  our  own  original 
consideration  and  determining  the  result,  for 
we  have  no  authority  to  do  so,  but  merely 
for  the  purpose  of  ascertaining  whether,  if 
it  had  been  considered  by  the  executive  com- 
mittee, any  other  conclusion  could  in  reason 
have  been  reached  than  that  which  was 
reached  by  the  subcommittee ;  for.  If  the  evi- 
dence adduced  was  susceptible  of  no  other 
reasonable  inference  than  that  drawn  by  the 
subcommittee,  it  can  hardly  be  said  that  the 
failure  of  the  executive  committee  to  hear 
and  consider  it  was  prejudicial  error.  But, 
upon  that  examination  we  find  that  in  some 
of  the  cases,  the  decisions  of  the  subcommit- 
tee were  predicated  upon  incompetent  testi- 
mony, such  as  opinion  and  hearsay ;  in  a  few 
cases,  the  decisions  were  contrary  to  law, 
there  being  only  one  reasonable  inference 
from  the  facts,  which  the  committee  failed  to 
adopt;  and  In  most  of  them,  while  the  evi- 
dence was  fairly  susceptible  of  the  inference 
drawn  by  the  committee,  it  was  also  suscepti- 
ble of  a  contrary  inference ;  and  there  were 
enough  of  such  cases  to  have  affected  the  re- 
sult, and  made  a  decision  possible  for  either 
of  the  candidates  for  mayor,  according  to  the 
view  of  the  testimony  which  the  executive 
committee  might  have  entertained,  if  it  had 
considered  it 


[16]  We  are  therefore  constrained  to  hold 
that  the  action  of  the  executive  committee 
in  referring  the  challenged  votes  was  error  of 
law  which  was  prejudicial  to  the  rights  of 
the  petitioner  Hyde. 

[1 7, 1 8]  The  executive  committee  erred,  al- 
so, in  refusing  to  consider  the  alleged  muti- 
lated ballots.  The  difference  in  the  votes  be- 
tween the  candidates  for  mayor  was  so  small 
that  a  proper  decision  as  to  these  ballots 
might  have  changed  the  result.  The  decision 
of  the  managers  that  they  were  mutilated  and 
should  not  be  counted  was  not  final  or  bind- 
ing upon  either  party.  Under  the  statutes 
and  rules,  the  duties  of  the  managers  are 
chiefly,  if  not  wholly,  mlnist^ial.  At  any 
rate,  we  find  nothing  in  either  which  makes 
their  decision  upon  that  issue  conclusive.  As 
has  already  been  stated,  the  evidence  is  con- 
flicting as  to  whether  these  ballots  were  all 
so  scratched  as  to  destroy  their  secrecy,  and 
also  as  to  the  candidate  for  whom  they  were 
cast.  Inspection  of  the  ballots  would  most 
probably  have  settled  those  conflicts  beyond 
doubt.  It  would  certainly  have  removed  any 
doubt  as  to  how  many  of  them  were  un- 
stamped and  as  to  the  candidate  for  whom 
they  were  cast 

[1 9]  Neither  the  statutes  nor  the  rules  pre- 
scribe any  particular  instrument  with  which 
the  ballots  shall  be  scratched.  Both  pre- 
scribe, however,  that  they  shall  be  so 
scratched  and  folded  that  the  secrecy  there- 
of shall  not  be  revealed.  The  fact  that  a 
ballot  was  scratched,  either  with  pencil  or 
pen,  so  that  the  marks  show  through  on  the 
opposite  side,  does  not  necessarily  warrant 
the  inference  that  the  secrecy  thereof  was 
destroyed,  because  it  may  been  folded  sa 
that  no  one  could  tell,  without  unfolding  it,, 
whose  names  had  been  scratched.  The  com- 
mittee should  have  examined  the  ballots, 
and  should  have  decided  themselves  whether 
they  were  unstamped  or  mutilated,  and  for 
whom  they  had  been  cast 

[20]  From  what  has  been  said,  it  is  clear 
that  we  cannot  determine  from  the  record  be- 
fore us  which  of  the  candidates  for  mayor 
received  the  majority  of  the  votes  that  were 
and  ought  to  have  been  counted.  We  cannot^ 
therefore,  sustain  the  contention  of  the  pe- 
titioner that  the  court  will  consider  the  votes 
and  declare  the  election.  Nor  can  we  sus- 
tain the  contention  that,  in  the  absence  of  a 
declaration  of  the  executive  committee,  the 
count  of  the  managers  should  be  sustained  as 
a  declaration  of  the  result.  Under  the  stat- 
utes and  rules  the  managers  were  not  au- 
thorized to  declare  the  result  That  was  for 
the  executive  committee,  and  it  has  not  done 
so  according  to  law.  It  follows  that  all  that 
we  can  do  is  to  hold  that  the  result  of  the 
election  has  not  been  legally  ascertained  and. 
declared,  and  that  the  actions  of  the  execu- 
tive committee  in  attempting  to  do  so  were 
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affected  by  errors  of  law,  prejudicial  to  the 
petitioner  Hyde^  and  must  be  set  aside,  and  it 
is  so  adjudged. 

GARY,   O.   J.,   and  FRASER,  J.,   concur. 

WATTS,  J.  (dissenting).  I  cannot  concur 
in  the  opinion  of  Mr.  Justice  HYDRICK. 
In  my  opinion  tbe  controlling  and  crucial 
point  involved  in  the  case  is  the  legal  one: 
Did  the  executive  committee  have  the  r.ight 
to  refer  the  matters  that  they  did  to  a  sub- 
committee, which  subcommittee  was  to  re- 
port back  to  the  executive  committee  for 
their  action,  which  was  done,  and  the  full 
executive  committee  did  act?  Under  a  writ 
of  certiorari  this  court  can  only  consider  the 
record  sent  up  by  the  executive  committee, 
and  on  that  record  only  consider  questions  of 
law,  and  not  questions  of  fact,  unless  their 
findings  are  wholly  unsupported  by  the  evi- 
dence. 

The  campaign  between  Mr.  Hyde  and  Mr. 
Grace  was  conducted  with  almost  unparallel- 
ed and  unprecedented  bitterness.  At  the  pri- 
mary over  7,000  votes  were  cast;  70  votes 
were  challenged  and  14  votes  are  in  dispute. 
The  7,000  voters  are  not  complaining;  they 
are  satisfied,  apparently,  with  the  result  A 
primary  election  cannot  be  conducted  in  the 
same  orderly  manner  that  a  case  is  tried  in 
court.  Neither  can  the  executive  committee 
decide  a  contest  as  a  case  is  tried.  The  ex- 
ecutive committee  have  no  sheriff  to  enforce 
attendance  of  witnesses  and  carry  out  their 
orders,  with  the  power,  if  necessary,  of  sum- 
moning a  posse  comitatus,  but  have  to  do 
the  best  they  can  and  exercise  common  sense 
and  follow  the  usual  custom  In  such  matters. 

Primaries  belong  to  the  political  branch  of 
the  government,  and  as  a  general  rule  are 
beyond  the  control  of  judicial  power.  As 
nothing  is  involved  in  this  but  political 
rights,  I  am  opposed  to  the  court's  interfer- 
ence in  any  form. 

The  petitioners  have  recognized  the  Impor- 
tance of  controlling  the  executive  committee, 
for  an  effort  was  made  to  this  court  to  in- 
terfere with  the  formation  and  composition 
of  it,  which  proceeding  was  dismissed.  I  am 
decidedly  of  the  opinion  that  the  executive 
committee  had  the  right  to  refer  to  subcom- 
mittee, and  they  confirmed  the  subcommit- 
tee's report  and  recommendation,  which,  to 
all  intents  and  purposes,  was  the  action  of 
the  executive  committee,  the  same  as  if  they 
had  heard  and  determined  the  contest  in  the 
first  instance. 

The  President's  election  in  1876,  after  the 
creation  of  the  Electoral  Commission,  was  de- 
cided by  a  vote  on  party  Unes.  During  the 
bitter  contests  in  the  '90's  all  contests  were 
decided  on  factional  lines.  The  proceedings 
show  that  on  every  vote  before  the  executive 
committee  they  voted  on  factional  lines,  and 


I  feel  that  I  would  stultify  myself  if  I  were 
to  say  that  the  executive  committee  would 
have  voted  differently,  had  there  been  no 
subcommittee.  I  have  no  doubt  that  the 
vote  would  have  been  the  same.  The  ques- 
tion before  us  is  essentially  political,  and  not 
judicial,  in  its  character,  and  the  interfer- 
ence by  the  courts  is  dangerous  and  contra- 
ry to  the  liberty  of  voters  and  freedom  of 
elections,  and  inimical  to  the  doctrine,  rules, 
customs,  and  usages  of  political  parties.  No 
such  power  has  been  conferred  on  this  court, 
except  as  heretofore  indicated,  and  if  it  were 
I  would  be  loath  to  exercise  it  in  the  case  be- 
fore us.  If  petitioners  feel  aggrieved,  and 
feel  absolved  from  their  oath  to  support  the 
party's  nominees,  they  should  have  it  deter- 
mined by  the  voters  In  the  general  election. 
I  do  not  feel  that  the  people  of  Charleston, 
under  the  showing  made,  should  have  inflict- 
ed on  them  another  election,  with  its  bitter- 
ness, opening  of  old  wounds,  and  chances  for 
bloodshed  and  riot.  The  Grace  faction  has  a 
large  majority  of  the  aldermen  unquestion- 
ably. The  executive  committee  decided  the 
contest  before  it,  and  declared  the  result, 
acting  within  the  scope  of  the  authority 
vested  in  them.  Their  decision  of  facts  can- 
not be  reviewed  by  us  in  the  proceedings  be- 
fore us.  Their  decision  on  the  facts  is  final, 
and  no  errors  of  law  have  been  committed, 
and  I  think  the  proceedings  should  be  dis- 
missed. 

6AQB,  J.,  concurs. 
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CLINTON  OIL  &  MFG.  CO.  ▼.  CARPENTBSR. 

(No.  10281.) 

(Supreme  Court  of  South  Carolina.     Oct  14* 

1919.) 

1.  Sales   ^=»182(1)  —  Jubt  QXTEsnoN;  bxtt- 
kb's  notice  to  selijsb  to  ship. 

In  buyer's  action  for  seller's  refusal  to  de- 
liver balance  of  goods  under  contract  to  sell 
certain  amount  during  certain  period,  question 
of  whether  buyer  had  ordered  shipment  of  bal- 
ance of  goods  in  time  for  shipment  before  ex- 
piration of  period  heid  for  jury. 

2.  Sales   ^s»182(1)— Jubt  quxstioii;   wait- 

EB  OF  TBBMS  of  CONTBAGT. 

In  buyer's  action  for  seller's  nondelivery  of 
balance  of  goods  under  contract  to  sell  certain 
amount  during  certain  period,  question  of  wheth- 
er seller  waived  his  right  to  have  buyer's  orders 
for  shipment  in  time  to  ship  goods  before  ex- 
piration of  period  held  for  jury. 

3.  Sales   ^=>153  —  Tendeb  afteb  bbpudia* 
tion  bt  otheb  pabtt. 

When  one  party  to  a  contract  notifies  the 
other  party  that  he  elects  to  breach  the  contract, 
other  party  need  not  make  tender,  since  tender 
would  be  an  idle  performance. 
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4.  Sales   €s»418(2)— Nondeutxbt;    BXTTKB't 

DAMAGES. 

Buyer's  damages  for  seller's  failure  to  de- 
liver were  measured  by  market  value  o(  goods 
at  time  and  place  of  delivery^  or,  if  not  ascer^ 
tainable  at  place  of  delivery,  at  nearest  market 
place,  plus  cost  of  shipment  to  place  of  delivexy, 
if  any, 

5.  Saues   ^=»418(9)  —  Pegspbotzvb  pbofteb; 

AOnON   TOB   nONDXLIVEBT. 

In  buyer's  action  for  nondelivery,  buyer's 
ability  to  have  made  profit  or  to  suffer  loss  by 
resale  to  others  was  immaterial ;  being  res  inter 
alios  acta. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Spartanburg  County;  T.  J.  Mauldin, 
Judge. 

Action  by  the  CUnton  Oil  &  Manufacturing 
Company  against  J.  H.  Carpenter.  Judgment 
for  plaintiff,  and  defendant  appeals.  Af- 
firmed. 

Following  is  the  statement  of  the  five  ques- 
tions argued  by  appellant  and  referred  to  In 
opinion: 

Five  questions  are  raised  by  the  appeal ; 

(1)  Was  there  any  testimony  that  the  plain- 
tiff notified  the  defendant  and  gave  shipping  in- 
structions for  the  shipment  of  acid  phosphate 
within  the  period  contemplated  by  the  contract 
and  custom  of  the  trade  before  the  expiration  of 
same? 

<2)  Did  the  defendant  waive  his  right  to  re- 
ceive cash  on  or  before  May  1,  1917,  for  tiie 
fertilizer  sold,  that  of  necessity  he  would  had 
to  have  manufactured  on  that  date  if  he  had 
filled  the  belated  order? 

(3)  Did  the  presiding  Judge  err  In  submitting 
the  question  of  waiver  to  the  Jury,  there  being 
no  evidence  of  such? 

(4)  Was  it  incumbent  upon  the  plaintiff  to 
make  a  demand  for  a  delivery  of  the  acid  phos- 
phate within  the  period  named  as  contemplated 
by  the  parties  to  the  contract  and  customs,  and 
to  tender  the  purchase  price  before  he  could 
maintain  this  action? 

15)  Was  so  much  of  the  charge  as  is  excepted 
to  in  eleventh  exception  a  charge  on  the  facts 
and  an- improper  element  of  damage? 

Pitts  &  McConnlco,  of  Nashville,  Tenn.,  and 
John  Gary  Evans  and  I.  A.  Phifer,  both  of 
Spartanburg,  for  appellant 

Bomar  &  Osbom  and  Lyles,  Daniel  ft 
Drummond,  all  of  fipartanburg,  for  re- 
spondent 

GAGB,  J.  Action  for  damages  for  breach 
of  a  contract;  verdict  for  the  plaintiff;  ap- 
peal by  the  defendant 

The  appellant  has  argued  five  questions; 
let  the  statement  of  them  be  reported  as  set 
down  on  the  fourth  and  fifth  pages  of  the 
iHrief. 

There  is  no  question  abont  the  existence  of 
the  contract.  Omitting  the  irrelevant  parts 
of  it,  the  contract  is  in  these  words: 

"J.  H.  Carpenter  affrees  that  he  wiU  »eU  to 
the  other  parties  to  this  contract    •    •    •    add 


phosphate  during  the  two  seasons,  May  Ist, 
1916,  to  May  Ist^  1917,  and  May  1st,  1917,  to 
May  1st,  1918,  at  the  pries  of  $8.50  cents  per 
ton  f.  o.  b.  cars  at  the  plant  of  Carolina  Phos. 
Go.  near  Greenville,  liie  fertilisers  to  be  paid 
for  on  May  1st,  1917,  and  May  1st,  1918>  re- 
spectively.'* 

The  italics  are  supplied. 

The  persons  to  the  whole  transaction  are 
the  Tennessee  Fertilizer  Company  at  Nash- 
ville, Tenn.,  represented  by  Carpenter,  its 
president,  resident  then  In  New  York;  Spar- 
row,  its  secretary,  resident  at  Nashville; 
Todd,  the  local  agent  and  manager  of  the 
Carolina  Phosphate  Company,  a  domestic 
corporation  at  Greenville  and  an  agency  of 
the  Tennessee  corporation;  Bryson,  the  head 
of  twd  domestic  corporations,  the  Woodruff 
Oil  ft  Fertilizer  Company  at  Woodruff  in 
Spartanburg,  and  the  Clinton  Oil  ft  Manufac^ 
turing  Company  at  Clinton  in  Laurens. 

The  instant  transaction  is  for  the  fiscal 
year  first  named,  May  1, 1916»  to  May  1, 1917; 
and  the  amount  of  add  phosphate  thereby 
agreed  to  be  sold  to  the  plaintiff  was  1,000* 
ton& 

There  Is  likewise  no  questioa  but  that  only 
160  tons  of  add  phosphate  was  delivered  un- 
der the  contract,  and  that  the  defendant  re- 
fused to  driver  the  balanoe  of  840  tons. 

The  alleged  wrong  of  audi  r^usal  is  the 
plaintifl!*8  cause  of  action. 

We  now  come  to  the  appellant's  first  ques- 
tion. The  contention  of  it  is  that  th^e  was 
no  testimony  that  the  plaintiff  vendee  noti- 
fied the  defendant  vendor^  and  gave  to  the 
vendor  shipping  im^tmctions  for  the  shipment 
of  all  the  1,000  tons  of  add  phosphate  with- 
in the  period  contemplated  by  the  omtract 
and  by  the  custom  of  trade,  before  the  ex- 
piration of  the  time  for  shipment 

This  exception  requires  some  particular 
examination  of  the  testimony. 

Reverting  to  the  contract.  It  may  be  fairly 
inferred  from  the  words  of  it  that  the  add 
phosphate  was  to  be  delivered  to  the  plaintiff 
before  the  1st  day  of  May,  for  that  was  the 
end  of  the  fiscal  year,  and  payment  of  the 
price  was  then  due. 

If  therefore  the  plaintiff  did  not  call  for 
an  execution  of  the  contract  by  asking  for  a 
delivery  to  it  before  1st  May  of  the  1,000- 
tons,  manifestly  the  defendant  has  done  the 
plaintiff  no  wrong. 

The  contract  does  not  prescribe  by  what 
formality,  In  time  or  in  agency,  the  vendee 
should  call  for  delivery  of  the  add ;  it  does 
not  prescribe  that  the  call  for  delivery  shall 
be  intermittent,  or  that  it  shall  be  in  writ- 
ing; indeed,  the  appellant  does  not  contend 
for  so  mudi. 

A  witness  for  the  vendor  described  this  as 
the  method  of  calling  for  a  delivery: 

"I  am  familiar  with  the  customs  of  the  trade 
as  to  quantities  of  this  product  usually  ordered 
out  at  one  time  to  be  shipped  during  the  season. 
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It  Is  the  cofltom  of  liie  trade  in  carryins  out  a 
contract  of  this  kind  to  ship  from  time  to  time 
during  the  season,  and  not  all  in  bulk  at  one 
time.  The  custom  is  to  give  orders  from  time 
to  time  dating  the  season  and  directions  for 
shipment  and  to  whom  it  is  to  go.  Sellers  can- 
not make  shipments  without  shipping  instruc- 
tions. We  must  wait  until  such  instructions 
are  received  before  shipping;  it  would  be  im- 
possible to  ship  without  these  instructions.** 

It  is  omceded  that  the  vendee  made  six 
calls,  and  the  vendor  made  six  deliveries  for 
the  vendee,  starting  ISth  Januaiy  and  ending 
2d  February,  aggregating  160  tons,  and  all 
shipped  to  Woodrofl. 

The  present  contention  of  the  vendor  is 
that  the  vendee  on  1st  February  wrote  the 
vendor  not  to  make  any  further  shipments 
until  ''we  write  yon  again";  and  that  the 
vendee  did  not  after  that  date  make  any 
farther  call  for  shipment  until  30th  April, 
on  which  day  the  vendee  directed  the  vendor 
by  telegraph  "if  eampeUed  to  nave  <A{ppfn^ 
instructions  ship  balance  Woodruff  Olinton 
add  to  Spartanburg."  The  italics  are  sup- 
plied. 

And  the  vendor's  consequent  contention  is 
that  this  instruction,  though  within  the  letter 
of  the  contract,  came  too  late  for  him  to 
comply  with  the  contract,  and  it  was  there- 
fore inoperative. 

Assuming  that  circumstance  to  be  a  valid 
excuse,  yet  the  testimony  tends  to  prove  that 
on  the  19th  March  the  Tennessee  Fertilizer 
Company  wrote  to  the  plaintiff  and  acquired 
speciflcally  of  it  to  ascertain  **the  total 
amount  of  acid  phosphate  whi<^  you  wiU 
take  during  the  current  season  ending  May  1, 
1917.** 

Thereto  the  plaintiff  answered  on  2l9t 
Mardi  that  It  "expected  to  take  the  amount 
the  contract  calls  for." 

It  is  true  Todd  testified  that  he  could  not 
say  that  he  was  advised  of  that  correspond- 
ence. ^ 

There  was  nevertheless  no  warrant  for 
the  defendant  with  the  plaintiff's  letter  of 
21st  March  before  him  to  have  been  misled 
by  the  plaintiflTs  aforementioned  letter  of  Ist 
February. 

The  testimony  also  tends  to  show  that  the 
plaintiff,  independentiy  of  the  telegram  of 
dOth  April  and  before  that  date,  frequently 
requested  the  defendant,  in  person  and  by 
the  agency  of  a  phone  meaaaxe,  to  ship  out 
the  balance  of  the  contract  Mr.  Bryson  so 
directiy  testified  more  than  once.  It  is  true 
that  Bir.  Todd  testified  that  he  never  recog- 
nized verbal  orders  coming  to  him  over  the 
phone;  but  he  admitted  that  he  suspended 
shipments  upon  request  by  phone  to  do  so, 
and  he  also  admitted  that  he  had  first  re- 
ceived by  phone  the  substance  of  the  tele- 
gram of  30th  April  which  explains  the  itali- 
cized words  of  that  telegram. 

[tl  This  testimony  made  for  the  Jury  a 


eight  or  ten  days  before  the  Irt  May  (admit- 
ted by  Todd  to  be  sufficient  period  in  which 
to  execute  an  order)  ordered  to  be  shipp€ll 
the  balance  of  the  contract 

This  conclusion  makes  irrelevant  the  in- 
quiry whether  the  defendant  chose  not  to 
stand  on  his  right  to  have  in  hand  before 
1st  May  orders  to  ship  out 

But  the  second  and  third  grounds  of  the 
appellant  make  that  issue,  and  we  shall  de- 
cide it  also. 

Of  course,  the  vendor  may  have  waived 
his  right  to  stand  on  the  letcer  of  the  con- 
tract; no  practice  is  more  common  amongst 
men. 

There  is  abundant  testimony  tending  to 
prove  that  the  defendant  was  not  minded  to 
exact  that  all  the  orders  for  shipment  should 
be  in  before  1st  May,  and  that  ediipments  out 
should  inevitably  take  place  before  that  day. 

In  this  connection,  it  is  not  worth  while  to 
inquire  if  Todd  had  the  power  to  make  such 
a  waiver  a  consideration  strongly  pressed 
by  the  appellant;  the  waiver,  if  there  was 
such,  was  made  by  the  principal  in  interest. 

On  May  5th,  Bryson  wrote  to  the  Tennessee 
Company  and  inquired  '*in  regard  to  the  bal- 
ance of  add  on  Woodruff  Oil  &  Fer.  Go.  and 
Clinton  Oil  &  Mfg.  Co.'s.  contracts  with  the 
Carolina  Phos.  Co.  I  will  be  glad  to  know 
what  the  carrying  charges  will  be  on  it  until 
I  can  get  it  out"  Thereto  the  Tennessee 
Company  answered: 

''We  have  your  favor  of  the  6tfa  instant,  in 
reference  to  carrying  tiie  balance  of  your  add 
phosphate  contract  Owing  to  some  delays  in 
shipment  of  the  goods,  we  consented  to  extend 
the  time  for  delivery  thirty  days,  and  to  Mp 
the  acid  phosphate  which  was  ordered  during 
the  month  of  May.  We  cannot  hold  the  goodr 
longer  than  this,  and  will  be  glad  to  have  your 
orders  as  soon  as  possible." 

The  defendant  executed  the  orders  of  th« 
Woodruff  Company  in  May;  and  Todd  testi- 
fied that  "everybody  got  it  carried  over  but 
the  Clinton  Company,"  and  that  Bryson  fre- 
quentiy  phoned  him  about  slow  shlpm^its. 
And  Todd  knew,  for  he  had  been  president 
of  the  Clinton  Company,  that  the  Woodruff 
Company  and  the  Clinton  Company  were 
practically  one,  represented  in  the  person  of 
Bryson;  and  that  the  add  for  both  corpora- 
tions had  been  delivered  at  Woodruff. 

The  real  reason  assigned  by  the  Tennessee 
Company  who,  it  chose  to  execute  in  MAy  the 
orders  of  the  Woodruff  Company  and  chose 
not  to  execute  those  of  the  Clinton  Company 
appeared  for  the  first  time  in  the  Tennessee 
Company's  letter  to  Bryson  dated  May  24th: 
here  is  what  Sparrow  then  wrote  to  Bryson: 

"According  to  our  records,  there  is  a  balance 
of  326  tons  add  phosphate  on  the  contract  of 
the  Woodruff  On  &  Fertilizer  Co.,  and  we  will 
ship  this  in  accordance  with  out  letter  of  May 
16th.  We  made  this  agreement  purely  as  a 
matter  of   accommodation,  since  the  time  for 


pointed  issue,  whether  or  not  the  plaintiff  |  delivery  had  already  expired,  and,  as  tiie  Wood- 
101S.E.-4 


(SO 


101  SOUTHEASTERN  BEPOBTEB 


(Va. 


ruff  Oil  &  Fertilizer  Company  had  taken  the 
larger  part  of  their  contract,  we  were  willing 
to  make  this  arrangement 

"With  reference  to  the  Clinton  Oil  &  Manu- 
facturing Company  we  beg  to  say  that  the  lat- 
ter company  failed  to  take  the  goods  according 
to  the  contract,  and  for  that  reason  we  cannot 
recognize  any  obligation  to  furnish  the  add 
phosphate.*' 

[2]  The  same  was  repeated  by  letters  on 
June  30th  and  August  10th.  But  before  that, 
on  the  8th  of  May,  as  before  stated,  the  Ten- 
nessee Company  had  seemed  to  grant  the  ex- 
tension to  Bryson.  Under  these  circumstanc- 
es, it  was  a  question  for  the  jury  to  find  if 
the  defendant  had  foregone  its  right  to  a 
literal  enforcement  of  the  contract 

This  fetches  ns  to  the  appellant's  fourth 
ground,  which  is  that  the  plaintiff  was  obliged 
to  have  tendered  the  price  of  the  acid  before 
action  for  a  breach  of  contract  would  lie. 

[3]  But  tender  looks  to  the  performance 
of  a  contract,  and  is  made  to  secure  perform- 
ance. Of  course,  when  one  party  to  a  con- 
tract notifies  the  other  party  to  it  that  he 
elects  to  breach  the  contract,  then  tender 
would  be  an  idle  performance,  and  the  law 
does  not  exact  such  like.  13  Corpus  Juris, 
p.  662,  I  747;  6  R.  C.  L.  p.  948,  |  328. 

The  fifth  ground  refers  to  the  measure  of 
the  plaintiff's  damages. 

The  court  allowed  the  plaintiff's  fifteenth 
request  thereabout  in  these  words: 

"If  yon  find  for  plaintiff,  your  verdict  will 
include  the  difference  between  the  contract  price 
and  the  market  price  of  acid  at  the  time  and 
place  of  delivery  upon  each  ton  that  was  not 
delivered,  plus  the  freight  from  the  nearest 
market  to  Greenville,  which,  under  the  undis- 
puted evidence,  is  $2.75  per  ton,  and  it  likewise 
is  proven  that  the  market  price  at  said  time  was 
$12.50  per  ton  on  May  1st" 

It  is  plain  that  by  the  contract  the  plaintiff 
was  entitled  to  have  at  Greenville  840  tons 
of  add  for  the  price  of  $8.50  per  ton;  it  is 
plain,  too,  that  the  defendant  breached  the 
contract  by  a  failure  to  deliver  the  add. 

[4]  There  were  two  methods  to  make  the 
plaintiff  whole:  (1)  A  delivery  to  it  at 
Greenville  of  840  tons  of  add  for  $8.50;  or 
(2)  the  payment  to  it  of  the  then  value  (May 
1,  1018)  of  the  add  at  Greenville;  and  (3) 
if  there  was  no  acertainable  value  of  the  add 
at  Greenville,  then  such  value  at  the  market 
place  nearest  to  Greenville.  And  as  the 
contract  called  for  a  delivery  at  Greenville, 
if  it  cost  money  to  so  deliver  the  add,  the 
defendant  had  to  pay  it  Des  Champs  Case, 
Si  S.  C.  358,  66  S.  E.  414. 

The  cost  of  such  delivery  was  merely  &i- 
ddental  to  the  main  undertaking.  It  is 
therefore  irrelevant  to  say  that  the  plaintiff 
never  paid  freight  from  Atlanta.  Grand 
Tower  Co.  v.  Phillips,  23  WalL  478,  23  L. 
Ed.  71,  and  other  cases  dted  l^  the  re- 
spondent 


So  two  transactions  between  the  plaintiff 
and  Keaton  and  others,  whereby  the  plaintiff 
contracted  to  sell  and  did  sell  the  840  tons 
to  third  persons,  has  no  relevancy  to  the 
contractual  relation  which  existed  between 
the  plaintiff  and  the  defendant. 

[6]  The  ability  of  the  plaintiff  by  a  resale 
to  others  to  make  a  profit  or  to  suffer  a  loss 
had  nothing  to  do  with  the  contract  in  issue; 
it  was  res  inter  alios  acta. 

If  the  price  of  add  had  fallen  below  $8.50, 
instead  of  rising  above  it,  the  plaintiff  would 
have  he&i  liable  to  pay  the  defendant  $8i>0; 
and  that  without  reference  to  any  transac- 
tion betwixt  the  plaintiff  and  the  third  per- 
sons named.  The  case  is  not  altered  as  it  is 
here  pres^ited. 

The  Judgment  is  affirmed. 

HYDRIOK  and  WATTS,  JJ.,  concur. 
The  CHIEF  JUSTICE  and  FRASER,  J^ 
did  not  sit 
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PERKINS  ▼.  MINERS'  BANK  OF  COM- 
MERCE. 

(Supreme  Court  of  Appeals  of  Virginia.    Sept. 

17,  1919.) 

1.  JUDOICSNT    ^S>161— SETTUra    ABinX   OITICK 

judgment;  answeb  of  pabtnsb. 
A  plea  by  a  defendant  that  he  was  not  a 
member  of  the  partnership  sued  was  suffident 
to  set  aside  an  ofSce  judgment;  the  only  addi- 
tional effect  of  an  afSdavit,  under  Code  1904, 
I  3280,  being  to  put  upon  the  plaintiff  the  bur- 
den of  proving  the  partnership,  a  fact  which 
may  be,  and  often  is,  quite  collateral  to  the 
issue. 

2.  Judgment  ^=>161— Sipitino  aside  omcB 
judgment;  plea  bt  one  pabtnkb. 
Where  a  partnership  was  sued  and  an  ofBce 
Judgment  entered,  a  plea  by  one  of  the  alleged 
partners  to  the  effect  that  he  was  not  a  mem- 
ber of  the  partnership,  and  an  affidavit  so  stat- 
ing, did  not  "put  the  matter  in  issue"  as  to 
other  alleged  partners,  and  could  not  inure 
to  their  benefit  or  entitle  them  to  have  the  of- 
fice judgment  set  aside. 

Error  to  Circuit  Court,  Wise  County. 

Action  by  the  Miners'  Bank  of  Commerce 
against  the  Coeburn  Lumber  &  Planing  Mill 
Company  and  others.  There  was  an  order 
overruling  a  motion  to  set  aside  a  default 
judgment,  and  defendant  Bhoda  Perkins 
brings  error.    Affirmed. 

A.  N.  Eilgore,  of  Wise,  for  plaintiff  in  er- 
ror. 

Bond  &  Bruce,  of  Wise,  for  defendant  in 
error. 

KELLT,  J.  This  is  an  action  of  assumpsit 
brought  by  the  Miners'  Bank  of  Commerce 
against  the  Coeburn  Lumber  &  Planing  Mill 
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Va.)  PERKINS  V.  MINERS' 

(101 

Company  as  maker,  and  certain  other  persons 
as  indorsers,  upon  a  negotiable  promissory 
note. 
The  declaration  alleges,  inter  alia,  that — 

"The  Goebnm  Lumber  &  Planing  Mill  Com- 
pany, a  partnership  composed  of  E.  T.  Kiser, 
J.  O.  Perkins,  Rhoda  Perkins,  and  A.  B.  Quil- 
len,  made  a  certain  note  in  writing  dated  Feb- 
ruary 19,  1917,  and  subscribed  their  partner- 
ship name  thereto,  whereby  they  promised  to 
pay  to  the  Miners'  Bank  of  Commerce  •  •  • 
the  sum  of  $500." 

Process  was  dnly  executed  upon  all  of  the 
alleged  partners  and  certain  of  the  indorsers, 
none  of  whom  appeared  at  rules,  and  an  office 
Judgment  was  accordingly  entered  against 
them.  At  the  next  succeeding  term  of  the 
court,  and  before  the  expiration  of  the  fif- 
teenth day  thereof,  the  defendant  A^  B.  Quil- 
len  appeared,  entered  a  plea  of  nonassumpsit, 
and  filed  therewith  his  own  affidavit  to  the 
effect; 

'^That  no  such  partnership  as  that  alleged  in 
plaintiff's  declaration  now  exists,  or  has  ever 
existed;  that  he  has  never  been  a  member  of 
such  partnership,  as  alleged  in  plaintifiTs  dec- 
laration; and  that  he  did  not  make  or  cause  to 
be  made  the  note  mentioned  in  plaintiff's  said 
declaration." 

Thereupon  the  office  Judgment  as  to  A.  B. 
QuUlen  was  set  aside,  and  subsequently,  on 
motion  of  the  plaintiJOT,  the  cause  was  dis- 
missed as  to  him.  All  of  the  other  defend- 
ants against  whom  judgment  has  been  en- 
tered in  the  office  still  failing  to  appear,  the 
court,  on  the  fifteenth  day  of  the  term,  en- 
tered a  Judgment  hy  default  against  th^n. 

Thereafter  in  due  time  Rhoda  Perkins, 
one  of  the  defendants  and  the  plaintiff  in  er- 
ror, moved  the  court,  pursuant  to  section  3451 
of  the  Code,  to  set  aside  the  Judgment 
against  her  **for  errors  appearing  of  record** 
in  the  proceedings  recited  above.  This  mo- 
tion was  overruled,  and  to  that  ruling  this 
writ  of  error  was  awarded. 

It  is  contended,  and  this  contention  gives 
rise  to  the  sole  question  presented  for  our 
decision,  that  upon  the  filing  of  the  plea  and 
affidavit  of  A.  B.  Quillen  it  became  the  duty 
of  the  circuit  court  to  set  aside  the  office 
Judgment  as  to  all  of  the  other  alleged  part- 
ners, and  require  the  plaintiff  to  prove  the 
existence  of  the  partnership  as  to  all  the  al- 
leged partners. 

Every  office  Judgment,  In  cases  like  this 
one  becomes  final,  unless  previously  set 
aside,  on  the  last  day  of  the  succeeding  term 
of  court,  or  on  the  fifteenth  day  thereof, 
whichever  happens  first.    Code,  §  3287. 

Section  3288  of  the  Code  provides: 

^If  a  defendant  against  whom  a  Judgment  is 
entered  in  the  office,  whether  an  order  for  an 
inquiry  of  damages  has  been  made  therein  or 
not,  shall,  before  it  becomes  final,  appear  and 
plead  to  issue,    *    •    *   the  Judgment  shall  be 
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set  aside,  unless  an  order  for  inquiry  of  dam- 
ages has  been  executed;  in  which  case,  it  shall 
not  be  set  aside  without  good  cause.  Any  such 
issue  may  be  tried  at  the  same  term,  unless 
the  defendant  show  good  cause  for  a  continu- 
ance." 

[1,2]  The  foregoing  are  the  statutory  pro- 
visions, and  the  only  ones,  which  are  materi- 
al to  the  decision  of  the  case.  Section  3280 
of  the  Code,  relied  upon  hy  the  plaintiff  in  er- 
ror, is  not  pertinent  That  section  is  as  fol- 
lows: 

"Where  plaintiffs  or  defendants  sue  or  are 
sued  as  partners,  and  their  names  are  set  forth 
in  the  declaration  or  bill,  or  where  plaintiffs 
or  defendants  sue  or  are  sued  as  a  corpora- 
tion, it  shall  not  be  necessary  to  prove  the  fact 
of  the  partnership  or  incorporation,  unless  with 
the  pleading  which  puts  the  matter  in  issue 
there  be  an  affidavit  denying  such  partnership 
or  incorporation." 

Quillen's  plea  of  nonassumpsit,  without 
the  affidavit,  was  sufficient  to  put  in  issue 
as  to  him  the  existence  of  the  partnership 
(Shepherd  v.  Fry,  3  Grat  [44  Va.]  442,  444), 
and  that  alone  would  have  been  effective  to 
set  aside  the  office  Judgment  The  only  addi- 
tional effect;  of  the  affidavit  was  to  put  upon 
the  plaintiff  the  burden  of  proving  the  part- 
nership, a  fact  which  may  be,  and  often  is, 
quite  collateral  to  the  issue.  His  plea,  how- 
ever, set  up  no  defense  as  to  any  one  except 
himself,  and  his  affidavit  cannot  be  given  any 
wider  effect  than  the  plea.  In  other  words, 
the  plea  did  not,  to  use  the  language  of  the 
statute,  "put  the  matter  in  issue"  as  to 
Bhoda  Perkins,  and  therefore  could  not  inure . 
to  her  benefit.  The  only  method  by  which 
she  could  have  had  the  office  Judgment  set 
aside  as  to  her  was  to  appear  in  time  and 
plead  to  issue.  Code,  |  3288;  Burks'  PI.  & 
Pr.  I  185,  p.  275.  This  she  failed  to  do,  and 
the  judgment  became  final. 

In  Creigh  v.  Hedrick,  5  W.  Va.  140,  an  ac- 
tion of  debt,  the  plaintiff  sued  three  obligors, 
Creigh,  Feamster,  and  Montgomery,  upon  a 
Joint  bond.  There  'was  an  office  Judgment 
as  to  all  three  defendants.  Feamster  and 
Montgomery  appeared  at  the  following  term 
and  filed  pleas  setting  up  defenses  not  avail- 
able to  Creigh.  Thereupon  the  trial  court 
made  an  order,  recited  as  being  '*on  the  mo- 
tion of  defendants,"  whereby  the  Judgment 
entered  at  rules  was  set  aside.  On  appeal 
the  Supreme  Court  of  West  Virginia  said: 

"It  is  now  insisted  here  that  by  this  order 
the  office  judgment  had  at  rules  against  Creigh 
was  not  set  aside,  but  that  it  became  final  on 
the  last  day  of  that  term  of  the  court  The 
language  of  the  order  is  broad  enough  to  in- 
clude all  of  the  defendants,  but,  so  far  as  can 
be  gathered  from  the  record,  the  pleas  filed 
at  that  term  were  filed  by  the  defendants 
Feamster  and  Montgomery  only,  so  that  it  must 
be  intended  they  are  the  only  defendants  re- 
ferred to.    Moreover,  the  pleas  ffied  by  Feam- 
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>ter  and  Montgomery  could  not  haT«  been  re- 
ceived to  set  aside  the  office  judgment  against 
Creigh,  as  they  set  up  no  defense  as  to  him. 
Code  of  Virginia  I860,  p.  714»  c  171,  |  45 
Lsame  as  3288]:  Enders  ▼.  Burcb,  15  Grat. 
[56  Va.]  64;  Alderson  t.  Grimm,  8  W.  Va. 
229;  Hinton  v.  Ballard,  4  W.  Va.  582.  It  must 
be  held  that  the  judgment  against  Creigh  be- 
came final  on  the  last  day  o£  the  April  term, 
1867,  of  the  circuit  court,  and  all  the  proceed- 
ings had  in  the  cause  subsequent  to  that  time  in 
respect  to  Creigh  are  nullities." 

In  the  case  of  Bank  of  Greenville  v.  Lowry, 
79  W.  Va.  10,  14,  90  S.  E.  890,  391«  an  action 
against  Lowry  and  Stover  as  partners,  the 
Supreme  Court  of  West  Virginia  says: 

'defendants,  who  are  members  of  a  firm, 
may  have  separate  or  personal  defenses.  A 
plea  filed  by  one  would  have  the  effect  of  setting 
aside  an  office  judgment  against  him,  but  not 
as  to  his  codefendants.  The  language  of  the 
court  on  the  filing  of  the  affidavit  of  Lowry  is: 

"'And  the  office  judgment  heretofore  enter- 
ed was  then  and  tiliere  set  aside;  Thereupon 
the  defendant  pleaded  ''nil  debet"' 

'This  language  is  broad  enough  to  include 
both  defendants  in  the  order  setting  aiiide  the 
office  judgment,  but  as  the  affidavit  was  filed 
only  on  behalf  of  the  defendant  Lowry,  and  the 
pleas  were  filed  by  him  personally,  it  is  plain 
that  it  was  intended  to  set  aside  the  office 
judgment  as  to  Lowry  only. 

"'Where  one  of  several  defendants  appears 
and  files  a  plea  to  an  action  of  debt,  which 
sets  up  no  defense  as  to  any  but  himself,  and 
no  plea  is  entered  for  or  by  the  codefendants, 
the  office  judgment  is  not  set  aside  as  to  any 
of  the  parties  but  the  one  who  moves  so  to 
do,  and  judgment  becomes  final  against  all  oth- 
ers on  the  last  day  of  the  term  at  which  the 
case  is  docketed' "— citing  Creigh  ▼.  Hedrick, 
supra. 

We  liave  been  referred  to  a  number  of  au- 
thorities from  other  Jurisdictions  whi(±L  are 
more  or  less  in  point,  but  we  deem  it  unnec- 
essary and- profitless  to  review  them.  The 
question  Is  simply  one  of  statutory  construc- 
tion, and  we  entertain  no  doubt  that  under 
the  terms  of  the  Virginia  statutes  a  simple 
plea  of  non  assumpsit  by  one  partner,  either 
with  or  without  an  affidavit  of  the  character 
filed  in  this  case  by  the  defendant  Quillen, 
while  entirely  sufficient  to  set  aside  the  office 
judgment  as  to  him,  could  not  have  that  ef- 
fect as  to  the  other  defendants. 

We  find  no  error  in  the  judgment  com- 
plained of,  and  the  same  must  be  affirmed. 

Affirmed. 


(126  Va.  ie9) 

WOOD  ▼.  LESTEB  et  aL 

(Supreme  Court  of  Appeals  of  Virginia. 
Sept  17,  1919.) 

1.  Afp&ai.  and  ebsob   €=s>901,  1009(1)— Bb- 

VIBW;     BUBDEN   OF  SHOWING  EBBOB. 

The  decree  of  the  trial  court  as  to  the  facts 
should  not  be  reversed  on  appeal,  unless  plain- 


ly wrong,  for  it  is  entitled  to  great  weight;  and 
the  burden  is  on  the  appellant  to  satisfy  the  ap- 
pellate tribunal  of  error. 

2.  Fbaudulent    convbtanois     ^=»48(2)  — 
Husband  and  wine   ^s>129(4)~PB0PEBirr 

OF     WIIV;      ESTOPPEL     TO     OLAIIC    SEPABATB 
PBOPEBTT  VSf  husband's  NAMB. 

Where  a  married  woman  allowed  her  hus- 
band to  hold  title  to  property  in  which  idie  had 
the  beneficial  interest,  and  the  husband  before 
indorsing  a  note  informed  complainant  that  the 
property  to  whidi  he  held  title  belonged  to  his 
wife,  held,  that  the  wife  is  not  estopped  as 
against  complainant  to  assert  her  interest,  and 
so,  the  property  having  been  conveyed  to  her, 
complainant  cannot  attack  the  conveyance  as 
fraudulent 

8.  Fbaudxtlxnt  convbtances     ^s»312(3)  — 
Suit  to  set  aside  ;  belief  in  gbnebau 

Under  Code  1904,  |  2460,  one  suing  an  in- 
dorser  and  the  indorser's  grantee  to  set  aside 
as  fraudulent  a  conveyance  by  the  Indorser  to 
the  grantee  is  not  entitled,  where  the  convey- 
ance was  not  set  aside  as  fraudulent,  to  a  judg- 
ment against  the  indorser  on  account  of  his 
individual  liability,  even  though  the  section  al- 
lows suit  to  set  aside  the  conveyance  to  be 
brought  before  judgment  was  obtained  against 
the  indorser;  for  tiie  amended  statute  express- 
ly makes  decreeing  a  proved  daim  of  the  credi- 
tor against  the  debtor  conditional  upon  the 
court's  dedaring  void  the  transfer  attacked. 

Appeal  from  Corporation  Ck>urt  of  Bristol 

BUI  by  8.  S.  Wood  against  A.  P.  Lester 
and  others.  From  decree  for  defendants, 
complainant  appeahk    Affirmed. 

I.  M.  Clingenpeel»  of  Martinsville,  and 
White^  Penn  &  Penn,  of  Al^ngdon,  for  ap- 
pellant 

Price  &  PenningtoDt  of  Bristol,  tor  appel- 
lees. 

PRENTia,  J.  The  judge  of  the  trial  court 
(Hon.  Floyd  EL  Roberts)  thus  states  the  is- 
sues involved: 

"S.  B.  Wood  filed  his  bill  in  the  drcnit  court 
of  Washington  county  in  September,  1918,  to 
set  aside,  as  fraudulent  and  voluntary,  under 
sections  2458  and  2459  of  the  Code,  the  deed 
ol  Mardi  3,  1913,  of  A.  P.  Lester  to  his  wife, 
Nancy  J.  Lester,  and  made  a  part  of  the  bill  as 
Exhibit  E,  which  is  hereinafter  so  referred  to. 
The  cause  was  removed  to  this  court  by  order 
recently  mtered. 

"Complainant  alleges  that  he  sold  a  certain 
distillery,  sawmill,  gristmill,  with  equipment, 
in  Henry  county,  Va.,  to  J.  S.  Lester  at  the 
price  of  $5t600,  $1,000  thereof  in  cash,  and  the 
residue  of  $4,500  represented  by  three  negotia- 
ble notes  of  J.  S.  Lester  to  A.  P.  and  H.  S.  Les- 
ter, payable  in  6»  12,  and  18  months  after  May 
6,  1912,  and  indorsed  by  them.  J.  S.  Lester 
and  H.  S.  Lester  are  sons  of  A.  P.  and  Nancy  J. 
Lester.  Complainant  further  alleges  that  after 
said  notes  were  indorsed  by  A*  P.  Lester  he 
executed  the  deed  to  his  wife.  Exhibit  B,  oon« 
veylng  all  real  and  personal  property  to  her, 
and  that  A.  P.  Lester  was  involved  at  the  time. 


^3»For  other  cases  see  same  topic  and  KBT-KUMBBR  in  an  Key-Numbered  Digests  and  Indexes 


Va.) 


WOOP  y.  -LESTER 
(101  8.B.) 


63 


*Tte  defendanlB  In  their  mmwen  dalm  that 
there  was  misrepresentation  and  fraud  on  the 
part  of  S.  S.  Wood  in  the  procurement  of  the  al- 
leged contract  of  sale  to  J.  S.  Lester  and  failure 
in  the  consideration  thereof.  These  defenses 
are  set  out  in  detail,  and  there  Is  a  gt^At  deal 
of  evidence  pro  and  con  in  the  record  concerning 
them. 

"In  addition  to  these  defenses,  Nancy  J.  Les- 
ter in  her  answer  avers  that  the  real  and  per- 
sonal property  covered  by  Bxhibit  E  at  no  time 
belonged  to  A.  P.  Lester;  that  he  theretofore 
only  held  same  in  trust  for  her;  that  at  the 
time  of  their  marriage  A.  P.  Lester  had  noth- 
ing; that  the  property  which  grew  into  the 
property  covered  by  ShchiMt  B  came  by  her, 
and  that  before  she  would  sell  on  November  19, 
1897,  to  Henry  Ascue  the  homestead  of  142 
acres  in  Russell  county  the  contract  (Exhibit 
Nou  1  to  her  answer)  of  November  2, 1897,  with 
her  husband  was  entered  Into.  By  that  contract 
it  was  provided,  in  substance,  th&t  in  consid- 
eration of  f3,0(K>  and  the  furtiier  consideration 
that  she  would  convey  her  lands  and  personalty 
in  Russell  county.  Vs.,  title  to  which  it  is  aver- 
red had  been  taken  in  his  name,  and  allow  him 
to  reinvest  the  proceeds  in  his  name,  but  i^th 
the  understanding  and  upon  the  condition  that 
he  would,  upon  her  demand  or  request,  convey 
unto  her,  "by  a  good  and  sufficient  deed/  all  real 
and  personal  property  and  the  Issue'  thereof 
at  the  time  of  such  request  or  demand,  etc.  She 
further  avers  that  at  the  time  S.  S.  Wood  ex- 
tended the  credit  and  took  A.  P.  Lester's  in- 
dorsement that  Wood  knew  of  this  contract  and 
trust,  that  full  notice  was  given  to  L.  J.  Wood, 
the  father  and  agent  of  S.  S.  Wood,  and  the 
indorsement  was  obtained  after  fuU  information 
of  the  trust  paper  and  its  purport,  and  that  at 
the  time  it  was  further  explained  to  L.  X  Wood, 
in  her  presence  by  A.  P.  Lester,  that  she  had 
already  made  demand  for  the  deed  according  to 
said  contract,  and  that  he  was  going  to  inieike 
sodi  deed.  She  further  states  that  the  esristenee 
of  the  contract  and  the  trust  as  a  result  there- 
of has  all  along  been  admitted  and  recognised  by 
her  husband,  'that  during  all  these  years  her 
real  ownership  of  the  property  has  been  ac- 
knowledged in  the  family  by  her  husband  and 
her  sons,  and  that  no  important  transaction  of 
any  kind  or  character  has  been  had  without  her 
advice  and  counsel.' " 

Nancy  J.  Lester  has  satisfactorily  estab- 
lished by  competent  evidence  the  material  al- 
legations of  her  answer  as  to  the  contract  of 
(November  2,  1897,  and  the  trust  resulting 
therefronL 

[1,  2]  The  decisive  question  in  the  case  is 
whether  or  not  full  Information  was  given 
to  the  complainant  creditor  with  reference 
to  the  contract,  the  trust  resulting  therefrom; 
and  the  consequent  equitable  ownership  of 
the  property  by  Mrs.  Lester  before  or  at  the 
time  the  notes  were  Indorsed.  If,  as  the 
complainant  claims,  he  had  no  notice  or 
knowledge  of  the  title,  and  he  extended  the 
credit  upon  the  faith  of  A.  P.  Lester's  in- 
dorsement under  the  belief  that  he  was  the 
owner  of  the  property,  then  ther^  is  other 
evidence  from  which  we  might  conclude  that 
Nancy  J.  Lester  is  estopped  from  asserting 
ber  title  thereto  as  against  n  creditor  so  de- 


ceived by  ber  acquieBcoica  While  it  miiy 
be  true  that  mere  silence  is  not  sufficient  to 
estop  a  wife  under  such  circumstances,  in 
this  case  there  are  many  facts  from  whidi 
it  might  be  inferred  that  to  permit  ber  to 
claim  as  against  a  creditor  who  has  been  de- 
ceived by  her  conduct  for  so  many  years 
would  operate  as  a  fraud  upon  his  rights, 
which  a  court  of  equity  could  not  sanction. 
Upon  this  decisive  question  there  is  the  posi- 
tive testimony  of  four  witnesses,  three  of 
whom  are  unlmpeached,  to  the  effect  that 
before  A.  P.  Lester  indorsed  the  notes  which 
are  here  involved  be  gave  the  complainant's 
agent  full  notice  that  Nancy  J.  Lester  was 
the  equitable  owner  of  all  of  the  property 
which  stood  in  bis  name,  and  that  she  had 
demanded  the  conveyance  thereof  to  ber. 
While  there  is  much  in  the  attending  drcnm* 
stances  to  support  the  contentions  of  the 
cdmplainant,  he  must  fall  in  this  case  unless 
we  are  prepared  to  discredit  and  ignore  the 
testimony  of  these  witnesses.  While  tb% 
sharp  conflict  in  the  evidence  leaves  the  im- 
partial mind  in  a  state  of  uncertainty  as  to 
the  facts,  this  appears  to  be  a  case  in  wbidi 
we  should  apply  the  doctrine  that  an  appel- 
late court  ought  not  to  reverse  the  decree -ttf 
a  trial  court,  ^^lich  is  entitled  to  great 
weight,  unless  satisfied  that  it  is  wrong.  The 
burden  in  this  court  is  upon  the  party  com- 
plainant to  show  error,  and  to  satisfy  this 
court  of  sucb  error.  Shipman  ▼.  Sletdier, 
91  Va.  487,  22  S.  B.  458;  Smith  t.  Smith,  92 
Va.  096,  24  S.  B.  280;  Miwrisette  ▼.  Cook  de 
Bembeimer  Co.,  122  Va.  696,  96  S.  B.  449. 

In  Steagall  v.  SteagaU,  90  Va.  73,  17  S.  B. 
756^  it  was  held  that  a  married  woman  is 
not  estopped  from  claiming  as  against  her 
husband's  creditors  a  resulting  trust  in  land 
paid  for  by  ber  father  and  intended  to  be 
hers,  but  conveyed  to  the  husband  by  bis  col- 
lusion with  the  grantor,  although  she  and  her 
father  failed  to  take  positive  action  during 
bis  lifetime.  In  that  case  the  married  wo- 
man did  not  know  bow  the  title  stood*  nor 
what  ber  ffttber's  intuitions  were,  but  did 
assert  ber  title  to  the  land  before  it  was  as- 
sailed. 

In  Spence  ▼.  Repass,  94  Va.  716,  27  S.  Bl 
583,  there  was  a  suit  to  set  aside  a  deed  made 
by  a  husband  to  a  wife,  upon  the  ground  that 
it  was  a  fraud  against  bis  creditors.  The 
land  was  conveyed  to  the  husband  in  1880, 
though  paid  for  by  the  wife.  Upon  discovering 
that  the  land  bad  been  conveyed  to  ber  hus- 
band, she  properly  objected  and  claimed  that 
it  should  be  conveyed  to  ber,  and  demanded 
that  ber  rights  be  recogi^ased;  whereupon, 
to  avoid  the  expense  of  a  new  deed,  she  ac- 
cepted her  busband'ft  bond  for  the  amount  of 
money  which  she  bad  inveBted,  and  then  In 
1894  this  bond  was  surrendered  in  consid- 
eration of  a  deed  from  her  husband  convey- 
ing  the  land  to  ber,  and  this  conveyance  was 
upheld  as  against  his  complaining  creditors. 

In  SilUng  v.  Todd,  112  Va.  802,  72  S.  BL 
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682,  Ann.  Gas.  1915D,  643,  the  land  was 
bought  and  paid  for  by  a  wife,  but  by  mis- 
take of  the  scrivener  and  without  the  direc- 
tion of  either  the  husband  or  the  wife  the 
conveyance  was  made  and  delivered  to  him. 
This  deed  was  not  recorded  for  about  two 
years,  and  about  the  same  time  that  the  deed 
to  the  husband  was  recorded  a  conveyance 
of  the  same  property  from  the  husband  to 
the  wife  was  also  recorded,  and  the  wife 
was  held  to  be  invested  with  both  the  legal 
and  equitable  title  to  the  property  as  against 
the  creditors  of  the  husband. 

A  comprehensive  note  upon  the  subject  of 
the  estoppel  of  a  wife  who  permits  her  hiis- 
band  to  retain  title  to  her  realty  to  assert  such 
title  as  against  one  extending  credit  to  the 
husband  in  reliance  upon  his  apparent  own- 
ership is  found  to  the  case  of  Goldberg  v. 
Parker  (87  Conn.  09,  87  Atl.  555,  46  L.  R.  A. 
[N.  S.]  1007)  in  Anno.  Gas.  1014G,  1050,  1066. 
Numerous  authorities  are  there  cited.  It  ap- 
pears, however,  to  be  held  without  dissent 
that  the  familiar  rule  that  resulting  preju- 
dice is  essential  to  an  estoppel  by  acts  in 
pals  must  be  applied  where  it  is  claimed  that 
the  wife  is  estopped  to  assert  her  title  to 
realty  which  she  has  permitted  to  stand  in 
the  name  of  her  husband,  and  that  such  es- 
toppel can  only  be  asserted  by  one  who  has 
extended  credit  to  the  husband  in  reliance  on 
his  apparent  ownership  thereof — citing, 
among  many  cases.  Brown  y.  West,  70  Ga. 
201 ;  Burt  v.  Kuhnen,  118  Ga.  1143,  30  S.  E. 
414;  Chadboum  v.  Williams,  45  Minn.  204, 
47  N.  W.  812;  Standard  Mercantile  Go.  v. 
Ellis,  48  W.  Va.  300,  37  S.  E.  603 ;  Smith  v. 
Gott,  61  W.  Va.  141.  41  S.  E.  175. 

In  Ghadbourn  v.  Williams,  supra,  it  is  said 
that— 

"If  Ghadbourn  had  in  any  way,  from  any 
person  or  source,  obtained  such  knowledge  or 
information  as  to  the  actual  ownership  of  this 
property  as  would  have  so  operated  on  the 
mind  of  a  man  of  ordinary  business  prudence 
as  to  lead  him  to  think  it  might  belong  to 
Mrs.  Williams  and  to  put  him  on  inquiry  as  to 
that  fact  before  crediting  her  husband  on  the 
strength  of  it,  and  he  failed  to  make  any  such 
inquiry,  then  he  is  in  no  position  to  invoke  an 
estoppel  against  her.** 

So  then,  under  the  facts  of  this  case  as 
found  by  the  trial  court,-  it  is  evident  that 
the  complainant  had  definite  and  specific 
notice  of  Mrs.  Lester's  equitable  title  to  all 
of  the  property  involved,  and  hence  he  can- 
not maintain  his  claim  that  it  was  conveyed 
in  fraud  of  his  rights.  Bank  of  Alexandria 
V.  Patton,  1  Rob.  (40  Va.)  570;  Trimble  v. 
State,  145  Ind.  154,  44  N.  E.  260,  67  Am.  St. 
Rep.  175,  note;  Kemp  v.  Folsom,  14  Wash. 
16,  43  Pac.  1100. 

[3]  Another  assignment  of  error  Is  that, 
nothwithstanding  the  adverse  decision  of  the 
court  as  to  the  alleged  voluntary  and  fraud- 
ulent conveyance  to  Nancy  J.  Lester,    the 


court  should  have  administered  complete 
lief  and  given  the  complainant  judgment  for 
his  debt.  The  determination  of  this  question 
depends  upon  the  proper  construction  of  sec- 
tion 2460  of  the  Gbde.  As  the  law  was  before 
that  statute,  a  creditor  could  not  attack  a 
conveyance  for  fraud  without  first  obtaining 
a  judgment  or  decree  against  his  debtor. 
This  statute,  which  originated  in  the  Gode 
of  1840,  changed  this  and  authorized  a  cred- 
itor at  large  to  institute  such  a  suit  without 
first  obtaining  judgment  Wallace  v.  Treakle, 
27  Grat.  (68  Va.)  470. 

In  Davis  v.  Bonney,  80  Va.  755,  .17  S.  EL 
220,  it  wai^  held  Chat  where  a  conveyance 
had  been  set  aside  for  fraud  and  the  pro- 
ceeds of  the  property  were  insufficient  to  sat- 
isfy the  complainant's  demand  in  full,  no  per- 
sonal decree  or  judgment  could  be  given 
against  the  debtor  for  the  residue  of  the  debt 
but  the  creditor  must  bring  his  action  at  law 
for  a  judgment  thereon.  The  statute  has 
since  been  amended  (Acts  1803-94,  p.  614)t 
and  now  provides  that — 

"In  any  such  case,  if  the  gift  deed,  assign- 
ment transfer  or  charge  be  declared  void,  the 
court  may  make  a  decree  against  the  debtor 
in  favor  of  any  creditor  whose  claim  shall  have 
been  proved  in  the  suit  for  the  amount  of  such 
claim  or  for  the  balance  due  thereon  after  apply- 
ing thereto  the  share  of  the  proceeds  of  the  sale 
of  the  estate  to  which  such  creditor  may  be 
entitied." 

It  is  claimed  by  the  complainant  that  on* 
der  the  established  doctrine  that,  when  a 
court  of  equity  has  once  acquired  jurisdic- 
tion of  the  parties  and  subject-matter,  it  will 
afford  complete  relief,  the  court  erred  in  re- 
fusing to  enter  a  personal  decree  against  the 
defendants  for  the  amount  of  the  debts  which 
he  claims  he  has  proved. 

While  there  can  be  no  doubt  that  this  Is 
an  accepted  equitable  doctrine.  It  cannot  be 
applied  to  cases  like  this,  because  the  com- 
plainant's rights  in  a  court  of  equity  do  not 
rest  upon  general  equitable  doctrines.  The 
right  is  created  and  the  jurisdiction  exists 
only  because  the  statute  (Gode,  |  2460)  gives 
it  The  Legislature,  in  conferring  the  right 
on  a  creditor  to  go  into  equity  for  the  pur- 
pose of  setting  aside  a  fraudulent  conveyance 
before  obtaining  judgment  for  his  debt  had 
the  power  to  limit  the  jurisdiction  of  the 
court  and  has,  in  the  clause  of  the  statute 
above  quoted,  by  clear  implication  imposed  a 
limitation.  In  such  cases,  if  the  creditor 
falls  to  establish  his  right  to  set  aside  a  con- 
veyance alleged  to  be  voluntary  and  fraudu- 
lent and  there  is  a  decree  against  him  on 
this  point  the  court  has  no  further  jurisdic- 
tion over  the  parties,  and  this  because  the 
Legislature  has,  in  section  2460,  withheld 
that  jurisdiction.  It  may  be  that  it  would  be 
wise  for  the  Legislature  to  amend  this  stat- 
ute in  the  interest  of  economy,  simplicity* 
and  to  avoid  a  multiplicity  of  suits,  but  this 
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court  is  powerless  to  extend  the  statutory 
Jurisdiction  which  the  Legislature  has  scnen 
fit  thus  to  limit 

The  case  of  Walters  v.  Farmers'  Bank  of 
Virginia,  76  Va.  17,  which  is  relied  upon  for 
the  contrary  view,  was  decided  long  before 
the  statutory  limitation  was  imposed,  and 
hence  the  relief  there  granted  Is  no  longer 
permissible  in  such  cases. 

Affirmed. 


(126  Va.  22) 

LIGGETT  V.  ROANOKE  WATER  CO. 

(Supreme  Court  of  Appeals  of  Virginia. 
Sept  17,  1919.) 

1.  COHPORATIOTTS  ^3»206(1)  ^  StOOKHOLD- 
EB'S  bight  to  sue  FOBGOBPORATION;  BEF08- 
AL  OF  DIBECTORS  TO  ACT. 

A  Stockholder  may  maintain  suit  for  wrong- 
ful diversion  of  assets  of  corporation,  where  he 
allesres  and  proves  that  a  request  or  demand  has 
been  made  upon  the  board  of  directors  or  other 
body  managing  the  corporation  to  institute  pro- 
ceedings and  they  have  refused,  or  upon  allega- 
tion and  proof  that  it  is  reasonably  certain  a 
demand  for  corporate  action  would  have  been 
useless. 

2.  CoBPOBATioNs      ^=»206(4)  —  Stookhold- 

EB'S  BIOHT  TO  SXHC;    DEMAND  THAT  DIBBCTOBS 
SUB  UNNBOBBSABT. 

Where  complainant  corporation  gave  an  op- 
tion to  a  promoter  for  the  purchase  of  part  of 
its  assets,  complainant  to  receive  part  of  the 
proceeds  of  a  bond  issue  by  the  new  corporation, 
the  remainder  to  remain  in  the  treasury,  etc, 
held  that,  where  defendant  acquired  the  option 
from  the  promoter  and  paid  the  promotion  fee 
out  of  the  proceeds  of  the  bond  issue,  complain- 
ant might  maintain  a  suit  to  recover  the  amount 
diverted,  without  any  demand  on  the  corporate 
officers;  the  evidence  showing  that  a  demand 
would  have  been  unavailing. 

8.  COBPOBATIONS  ^=S>S0(2)  —  PbOMOTION  EX- 
PENSES;    PAYMENT. 

Where  the  majority  stockholders  of  com- 
plainant corporation  which  owned  and  operated 
a  waterworks  company  gave  an  option  to  a  pro- 
moter to  boy  such  part  of  the  property  as  was 
used  in  its  water  supply  business,  the  vendor  to 
receive  $550,000  of  preferred  stock  in  the  new 
corporation  to  be  organized,  and  to  receive  the 
sum  of  $526,800  out  of  the  proceeds  of  $800,000 
of  bonds  of  the  new  corporation,  which  were  to 
he  sold  at  not  less  than  90,  the  remainder  less 
$1,800  for  incorporation  expenses  to  remain  in 
the  treasury  for  working  capital  heM  that, 
where  the  promoter  transferred  his  option  to 
another  for  a  large  amount,  the  stockholders 
and  directors  of  the  new  corporation  could  not 
ratify  payment  to  the  promoter  of  the  amount 
aiTTeed  npon  out  of  the  proceeds  of  the  bonds. 

4.  CoBPOBATiONS  ^3»30(2)  ^  Payment  of 
pBOMonoN  expenses;   acquiescbncb. 

Where  complainant  gave  an  option  to  a  pro- 
moter for  the  sale  of  a  portion  of  its  assets,  the 
promoter  to  organise  a  new   corporation  and 


issue  stoc^  to  complainant  and  part  of  the  pro- 
ceeds of  bonds,  the  rest  to  remain  in  the  treas- 
ury, heldf  that  there  was  no  acquiescence  by 
complainant  in  payment  of  the  promoter's  fee 
out  of  the  proceeds  of  the  bond  issue ;  the  pro- 
moter having  for  a  large  sum  conveyed  his  op- 
tion to  defendant. 

Appeal  from  Circuit  Court  of  City  of 
Roanoke. 

Action  by  the  Roanoke  Water  Company 
against  John  E.  Liggett  From  a  decree  for 
complainant,  defendant  appeals.    Affirmed. 

Hall,  Wlngfleld  &  Apperson  and  W.  W. 
Coxe,  all  of  Roanoke,  and  Storey,  Thomdyke, 
Palmer  &  Dodge,  of  Boston,  Mass.,  for  appel- 
lant 

Roy  B.  Smith,  of  Roanoke,  for  appellee. 

PRE2NTIS,  J.  [1]  This  is  an  appeal  from  a 
decree  holdinir  John  B.  Liggett  responsible 
for  $75,000,  alleged  to  have  been  wrongfully 
diverted  from  the  assets  of  the  Roanoke  Wa- 
terworks Company,  a  corporation  of  which  he 
is  the  president  The  appellee,  the  Roanoke 
Water  Company  (hereinafter  called  the  com- 
plainant) is  a  stockholder  of  the  Roanoke 
Waterworks  Company,  and  instituted  this 
suit  under  the  well-established  and  admitted 
doctrine  that  a  stockholder  may  maintain 
such  a  suit  for  a  wrongful  diversion  of  the  as- 
sets of  a  corporation  if  he  alleges  and  proves 
that  a  request  or  demand  has  been  made 
upon  the  board  of  directors,  or  other  body 
managing  the  corporation,  to  institute  pro- 
ceedings against  the  wrongdoer,  and  that 
they  have  refused  to  do  so  after  a  reasonable 
request  or  demand,  or  upon  the  allegation 
and  proof  of  such  facts  as  shown  that  it  is 
reasonably  certain  that  a  demand  for  corpo- 
rate action  would  have  been  useless.  Mount 
V.  Radford  Trust  Co.,  03  Va.  430,  25  S.  B. 
244;  Va.  Passenger  &  Power  Co.  y.  Fisher, 
104  Va.  126,  51  S.  B.  19a 

The  facts  out  of  which  the  controversy 
arises  are  these:  On  the  9th  day  of  Decem- 
ber, 1915,  S.  D.  Ferguson  and  E.  M.  Funk- 
houser,  who  were  the  owners  of  a  majority  of 
the  capital  stock  of  the  complainant,  which 
owned  and  operated  the  waterworks  whidi 
supplied  water  to  the  city  of  Roanoke,  en- 
tered into  a  contract  with  Newton  Jackson, 
of  Philadelphia,  subject  to  the  approval  and 
ratiflcation  of  the  company,  whereby  they 
gave  him  an  option  to  buy  such  part  of  the 
property  as  was  used  in  its  water  supply 
business,  for  these  considerations:  The  ven- 
dor was  to  receive  $550,000  of  6  per  cent 
preferred  stock  of  a  new  corporation  to  be 
organised  by  the  vendor  and  then  was  to  be 
issued  $800,000  of  first  mortgage  6  per  cent 
bonds  upon  the  property  conveyed,  which 
were  to  be  sold  at  a  price  not  less  than  90 
per  cent  of  par ;  and  then  the  contract  pn^ 
vides : 
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"The  proceeds  of  the  $800,000  bonds  to  be 
sold  now  to  be  used  to  pay  the  vendors  the  sum 
of  $526,800  and  $1,800  as  per  clause  B  to  pay 
expenses  of  incorporation  and  organization,  and 
to  pay  the  bond  and  floating  debt  other  than  the 
accounts  payable  and  pipe  line  contracts,  and 
the  remainder  is  to  remain  in  the  treasury  for 
working  capital  and  improvements  to  the  prop- 
erty." 

There  are  other  proyisions;  but,  as  the 
proper  construction  of  the  clause  just  quoted 
determines  the  controversy,  no  other  recital 
of  the  contents  of  the  contract  is  necessary. 

After  this  contract  had  been  executed,  the 
stockholders  of  the  complainant  company  rat- 
ified it  at  a  meeting,  duly  called  for  the  pur- 
pose. Jackson  then  interested  Liggett,  Hidi- 
bom  &  Go.,  in  the  matter  and  sold  his  rights 
under  the  contract  to  that  corporation  for  a 
consideration  named  in  his  letter  at  $126,000 
and  in  the  letter  to  him  accepting  his  pr<qpK)6i- 
tion  as  $75,000  in  cash  and  $50,000  or  one- 
fifth  of  the  common  stodL  to  be  issued  by  the 
new  company.  Jadcson's  letter  describes  the 
transaction  thus: 

"This  is  to  confirm  our  verbal  agreement 
whereby  you  have  the  option  of  assuming  my 
position  in  the  purchase  of  the  Roanoke  Water 
Company,  in  consideration  of  the  sum  of  $125,- 
000,  to  be  paid  on  or  before  January  10,  1916. 
In  assuming  my  position  under  said  contract 
of  purchase,  I  am  to  be  relieved  of  all  liability 
and  I  agree  to  secure,  if  possible,  such  modifi- 
cations of  the  agreement  as  you  desire." 

In  the  letter  of  Liggett,  Hichbom  &  Co.,  In- 
corporated (by  John  B.  Liggett),  accepting 
Jackson's  proposition,  this  language  is  used: 

"We  beg  to  confirm  our  understanding  where- 
by we  have  purchased  your  position  in  the  mat- 
ter of  Roanoke  Water  Ck>mpany  for  $75,000  in 
cash,  and  $^,000  or  one  fifth  of  the  amount  of 
common  stock  to  be  issued  in  the  new  company. 
The  terms  of  your  agreement  with  the  present 
owners  of  the  property  are  accepted  by  us  also." 

Thereupon  the  new  water  company  was  or- 
ganized and  the  transfer  of  the  property  ac- 
complished for  the  considerations  named  in 
the  original  contract  with  Jackson.  As  in- 
dicating how  clearly  all  of  the  parties  recog- 
nized their  obligation  to  carry  out  the  original 
contract,  this  uppesiTB  In  the  proposition  of 
Jackson  which  was  accepted  by  the  new  com- 
pany: 

''I  hereby  propose  to  and  do  hereby  subscribe 
to  the  entire  authorize  capital  stock  of  your 
company  (except  directors^  shares),  five  hundred 
and  fifty  thousand  ($550,000.00)  dollars  par  val- 
ue of  preferred  stock  bearing  an  annual  cumula- 
tive dividend  of  six  per  cent.,  payable  three  per 
cent,  semi-annually,  and  two  hundred  and  fifty 
thousand  ($250,000)  dollars  par  value  of  com- 
mon stock  of  your  company,  upon  conditions 
that  you  will  accept  in  full  pasrment  therefor 
the  deed  mentioned  and  herewith  tendered  con- 
veying the  property,  rights  and  franchises  there- 
in set  out  free  of  incumbrances,  except  taxes  for 


the  current  year,  and  upon  the  further  condi- 
tion that  your  company  will,  as  of  this  date, 
authorize  and  issue,  or  cause  to  be  issued,  its 
first  mortgage  six  per  cent,  twenty-year  gold 
bonds  to  the  aggregate  amount  of  eight  hundred 
thousand  ($800,000.00)  dollars  at  par,  to  be  dat- 
ed January  1,  1916,  and  payable  on  January  1, 
1936,  with  interest  at  the  rate  of  six  per  cent 
payable  semi-annually,  on  the  first  day  of  Janu- 
ary and  July  of  eadi  year,  and  to  be  redeemable 
at  one  hundred  and  two  (102%)  per  cent  on 
any  interest  payment  day  before  maturity,  to  be 
sold  at  a  price  of  not  less  than  ninety  (90%) 
per  cent.,  the  proceeds  of  eight  hundred  thou- 
sand ($800,000.00)  dollars  of  bonds  to  be  used 
to  pay  the  Roanoke  Water  Company  the  sum 
of  five  hundred  and  twenty-six,  eight  hundred 
($526,800.00)  doUars,  and  also  the  sum  of  eigh- 
teen hundred  ($1,8(X).00)  dollars,  and  to  pay  the 
expenses  of  incorporatioa  and  organization  of 
your  company,  and  to  pay  the  bonded  and  float- 
ing debt,  other  than  the  accounts  payable,  and 
pipe  line  contracts,  of  tlie  Roanoke  Water  Com- 
pany ;  the  remainder  of  said  issue  of  eight  hun- 
dred thousand  ($800,000.00)  dollars  to  remain 
in  the  treasury  of  tJie  corporation  for  working 
capital  and  improvements  to  the  property." 

It  is  (dear,  then,  under  the  original  con- 
tract which  John  O.  Liggett  for  Uggett,  Hidi- 
born  &  Co.,  Incorporated,  assumed,  that  the 
complainant  company  undertook  to  control 
the  dispositioD  of  the  proceeds  of  the  $800,0(X> 
of  bonds  by  providing  therein  for  the  payment 
to  itself  of  $626,800,  the  sum  of  $1,800  to  pay 
expenses  of  incorporation  and  organization 
and  to  pay  the  bond  and  floating  debt  oth^ 
than  accounts  payable  and  pipe  line  con- 
tracts, and  that  the  remainder  was  to  remain 
in  the  treasury  for  working  capital  and  im- 
provements to  the  property. 

The  matter  proceeded  as  contemplated  by 
all  the  parties  interested,  except  that  Lig- 
gett, Hidibom  &  Oo^  Incorp<Nrated,  under  the 
direction  of  John  E.  Liggett  who  is  also  its 
president,  ■  having  control  of  the  proceeds  of 
the  sale  of  the  $800,000  of  bonds,  discharged 
its  own  obligation  to  Jackson  under  its  con- 
tract with  him  by  paying  out  of  these  pro- 
ceeds the  $75,000  which  It  had  contracted  to 
pay  him  for  the  privilege  of  assuming  his 
position  under  the  contract  This  payment 
is  defended  upon  the  ground  that  it  is  proper 
and  customary  to  pay  promoters'  fees  out  of 
the  funds  of  the  corporation  promoted. 

There  are  three  assignments  of  error. 

[2]  1.  The  first  is  that  the  complainant  has 
not  shown  a  sufScient  excuse  for  its  failure 
to  apply  to  directors  or  stockholders  to  take 
action  for  the  recovery  of  the  funds  involved 
in  this  case.  The  complainant  is  suing  as  a 
stockholder  of  the  new  company.  In  the  dick 
cussion  of  this  assignment  we  are  referred  to 
numerous  authorities,  but  inasmudi  as  coun- 
sel agree  upon  general  doctrines  of  law  which 
were  aiHb>licable  we  do  not. deem  it  necessary 
to  review  th^n.  It  is  sufficl^it  to  say  that 
the  evidence  submitted  shows  a  prima  fade 
case  in  favor  pf  the  complainant,  making  it 
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teasonably  certain  tbat  because  of  the  per- 
eonal  interest  of  John  B.  Ldggett,  the  presl- 
4ent  of  the  Boanoke  Waterworks  Company, 
and  also  of  Uggett,  Hlchbom  &  Co.,  Incorpo- 
rated, and  of  his  intimate  business  relations 
with  other  directors  of  the  Roanoke  Water- 
works Company,  a  demand  for  corporate  ac- 
tion by  the  other  directors  a^inst  him,  or 
against  Liggett,  Hichbom  &  Co.,  Incorporat- 
ed, would  have  been  useless.  This  Inference 
which  may  be  fairly  drawn  from  the  testi- 
numy  is  made  absolutely  condusiye  by  the 
answer  of  the  Roanoke  Waterworks  Com- 
pany, which  justifies  and  vigorously  defends 
the  action  of  John  £•  Liggett  in  making  the 
payment  complained  of.  The  suggestion  in 
argument  that  possibly  this  answer  was  not 
authorized  by  the  directors  cannot  be  enter- 
tained, because  it  Is  filed  by  reputable  oouna^ 
who  also  represented  John  EL  Liggett,  and  it 
has  not  been  disclaimed  by  the  company.  The 
defendant,  Liggett,  Is  claiming  the  benefit  of 
that  answer,  and  under  these  circumstances 
it  must  foe  taken  as  representing  the  deliber- 
ate attitude  of  the  directors  and  stockholders 
controlling  the  company.  It  is  also  suggested 
that  possibly  if  these  directors  had  been  prop- 
erly approached  before  the  suit  was  institut- 
ed, that  thdir  attitude  might  have  been  dif- 
ferent This  does  not  Impress  us  as  having 
any  merit,  because  the  directors  are  trustees 
whose  duty  It  is  to  protect  the  assets  of  the 
company  and  the  interest  of  Its  stockholders. 
Tills  is  a  continuing  duty,  and  the  institution 
and  prosecution  of  this  suit  does  not  relieve 
them  therefrom.  The  complainant  is  entitled 
to  prosecute  this  suit  because  it  is  manifest 
that  the  officers  and  directors  would  have  de- 
clined to  institute  proceedings  for  the  re- 
covery of  the  fund  Involved. 

[3]  2.  The  second  assignment  is  that  the  suit 
cannot  be  maintained  because  the  act  com- 
plained of  was  one  which  the  stockholders  or 
directors  of  the  Roanoke  Waterworks  Com- 
pany could  in  the  exercise  of  their  discretion 
have  properly  exercised.  This  takes  us  back 
to  the  contract  under  which  the  Roanoke  Wa- 
terworks Company  acquired  the  property  and 
Issued  the  bonds.  The  complainant  as  the 
original  owner  of  the  property  had  the  right 
to  Impose  conditions  upon  its  transfer.  That 
the  proceeds  of  the  bonds  to  be  issued  were 
to  be  used  for  certain  spedfled  puirposes  was 
one  of  the  conditions  actually  imposed,  and 
one  of  these  specified  purposes  was  the  pro- 
vision for  a  substantial  sum  of  money  for 
working  capital  and  Improvem^its  to  the 
property.  This  condition  has  been  violated 
by  the  defendant,  John  B.  Liggett,  and  con- 
aequently  the  company  is  left  without  such 
working  capital  to  the  detriment  of  the  com- 


plainant and  its  other  stockholders  who  have 
the  right  to  insist  upon  the  observance  of  the 
conditions  imposed  by  the  contract  under 
which  the  property  was  transferred.  This 
ccmtract  is  exhibited  with  and  relied  upon  in 
the  bill. 

[4]  3.  The  third  assignment  is  that  the 
complainant  knew  of  and  acquiesced  in  the 
payment  to  Jackson,  and  that  this  precludes 
it  from  maintaining  this  suit  While  there  is 
some  evidence  to  the  effect  that  Ferguson 
and  Funkhouser  had  su(^  Imowledge  of  the 
purpose  to  pay  Jadcson  out  of  the  proceeds 
of  the  bond  sale,  it  is  not  convincing,  and  the 
wel^t  of  the  testimony  is  to  the  contrary. 
Bven  if  it  were  true  that  they  acquiesced 
therein,  th^  acquiescence  cannot  prejudice 
or  impair  the  rights  of  the  complainant  com- 
pany. It  had  ratified  and  approved  a  contract 
the  terms  of  which  were  sufficiently  dear  to 
indicate  substantially  the  dispositiCHi  whldi 
was  to  be  made  of  the  proceeds  of  the  bonds. 
By  no  fair  construction  thereof  can  it  be 
said  that  the  payment  of  the  $75,000  as  a 
promotion  fee  was  thereby  authorized.  The 
purpose  of  the  complainant  company  indicat- 
ed in  the  contract  was  to  provide  for  the 
payment  of  its  debts,  and  for  the  acquisition 
of  a  substantial  sum  for  working  capital  and 
improvements.  In  ratii^lng  it  the  design  was 
to  increase  and  not  to  diminish  the  gross 
assets,  and  the  defendant  company  must  be 
deemed  to  have  bought  the  property  with  fall 
notice  of  the  original  contract  of  sale,  and  Is 
therefwe  bound  to  comply  with  Its  terms. 
Then  turning  to  the  agreement  of  Jackson 
with  Liggett,  Hldiborn  ft  Co.,  Incorporated, 
it  is  manifest  that  neither  the  complainant 
nor  the  new  company  incurred  any  additional 
obligation  as  the  result  of  that  agreement. 
Liggett,  Hldiborn  &  Co.,  Incorporated,  by 
John  E.  Liggett,  agreed  to  pay  the  considera- 
tion demanded  by  Jackson  therefor,  and  the 
consideration  to  be  received  therefor  by  Lig- 
gett, Hlchbom  &  Co.,  Incorporated,  was  the 
major  portion  of  the  common  stock  of  the  new 
company,  which  enabled  it  to  control  its  opera- 
tion, name  its  officers  and  fix  their  salaries. 
We  do  not  know  whether  these  considerations 
were  worth  $76,000,  but  whether  they  were  or 
not,  Liggett,  Hichbom  k  Co.,  Incorporated, 
promised  to  pay  that  amount  to  Jackson 
therefor,  and  the  payment  of  this  their  per- 
sonal debt  imder  the  direction  of  John  B. 
Liggett  out  of  the  assets  of  the  Roanoke  Wa- 
erworks  Company  was  a  violation  of  that 
contract,  a  wrong  to  its  stockholders,  and 
dearly  unauthorized. 

The  evidence  sustains  the  oondusions  of 
the  trial  Judge. 

Affirmed. 
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(Supreme  Court  of  Appeals  of  Virginia.    Sept. 

17,  1919.) 

1.  Tbial  ^=»156(3)~'Demubbeb  to  bvidenck; 
testimony  considebed  host  favobablt  to 
demubbee. 

Upon  a  demurrer  to  the  evidence,  the  testi- 
mony of  witnesses  for  the  demurree  must  be 
accepted  as  true,  unless  inherently  incredible 
or  judicially  known  to  be  untrue,  and  if  several 
inferences  may  be  drawn  from  the  evidence, 
differing  in  degrees  of  probability,  those  most 
favorable  to  the  demurree  must  be  adopted, 
unless  forced,  strained,  or  manifestly  repugnant 
to  reason. 

2.  iNsxmANCE  ^=»665(1)— Cancellation  of 
policy;  jtjby  qxtestion. 

In  action  on  accident  policy  to  recover  for 
accidental  death  of  insured,  defense  being  that 
policy  had  been  canceled  by  company,  prior  to 
insured's  death,  by  written  notice  mailed  to  in- 
sured's latest  address  appearing  on  company's 
record,  under  Acts  1912,  c.  78,  $  1,  subd.  "h," 
held,  that  it  was  error  to  sustain  defendant's 
demurrer  to  the  evidence. 

3.  INSUBANCX  €=s>91— Notice  of  change  of 
insueed's  addbess. 

Irrespective  of  Acts  1906,  c.  112,  subc.  2,  | 
34,  an  agent  to  solicit  insurance  was  empowered 
to  receive  notice  of  change  of  address  of  insur- 
ed, where  the  company  had  requested  the  agent 
to  furnish  it  with  insured's  address. 

4.   INSUBANCE  ^3»229(2)~SnFFICIENCY  OF  AD- 
DBESS OF  NOTICE  OF  CANCELLATION. 

Where  the  only  address  of  insured  given  to 
the  insurer  was  in  care  of  a  certain  company 
by  whom  he  was  employed  when  he  gave  such 
address,  a  notice  of  cancellation  not  so  address- 
ed was  insufficient;  it  being  immaterial  wheth- 
er assured  was  still  in  the  employment  of  such 
company  or  not,  or  whether  a  letter  so  address- 
ed would  have  reached  him. 

5.  Insttbancb  ^3»229(2)— Sufficiency  of  ad- 
dbess OF  notice  of  cancellation. 

If  a  notice  of  cancellation  is  mailed  to  as- 
sured at  his  latest  address  appearing  on  the 
company's  record,  with  check  for  unearned 
premium,  that  is  sufficient;  the  assured  assum- 
ing the  risk  of  due  receipt  of  the  notice. 

6.  iNSUBANCE  ^=»229(2)— Sufficiency  of  ad- 
dbess OF  notice  of  cancellation. 

Under  a  policy  authorizing  cancellation  by 
written  notice  to  assured  "mailed  to  his  latest 
address  appearing  on  the  company's  record," 
it  is  the  duty  of  the  company  to  see  that  its 
records  correctly  set  forth  the  facts  as  to  his 
address  communicated  to  it  by  assured,  and 
it  is  held  to  the  same  measure  of  responsibility 
as  if  it  had  done  so;  and  if  from  negligence, 
or  other  cause  not  chargeable  to  assured,  its 
records  do  not  correctly  state  the  address  given 
by  assured,  notice  of  cancellation  mailed  to 
such  incorrect  address  as  appears  on  its  records 
is  insufficient. 


7.  Appeal  and  ebbob  ^3»882(7)— Invited 
bob;  heabino  motions  togetheb. 
In  an  action  on  an  accident  policy,  where 
the  demurrer  to  the  evidence  was  interposed 
after  the  motion  to  exclude  evidence  had  been 
made,  but  both  motions  were  passed  on  at  the 
same  time,  and  the  demurrer  sustained,  if  the 
defendant  suffered  in  consequence  thereof,  and 
would  not  have  demurred  if  its  motion  to  ex- 
clude had  been  previously  overruled,  it  cannot 
complain,  as  the  error  was  invited  by  it. 

Error  to  Corporation  Court  of  Roanoke. 

Action  by  the  widow  of  John  Wolonter 
against  the  United  States  Casualty  Com- 
pany. Judgment  for  defendant  and  plaintiff 
brings  error.    Reversed  and  rendered. 

Broun  ft  Price  and  Dlllard  &  DlUard,  of 
Bluefleld,  W.  Va.,  for  plaintiff  in  error. 

Robt  H.  Talley,  of  Richmond,  for  defend- 
ant in  error. 

BURKS,  J.  This  is  an  action  on  an  acci- 
dent policy  to  recover  for  the  accidental 
death  of  the  insured.  After  all  the  evidence 
was  Introduced,  the  defendant  demurred 
thereto,  and  the  trial  court  sustained  the  de- 
murrer, and  entered  Judgment  for  the  de* 
fendant  To  that  Judgment  this  writ  of  er- 
ror was  awarded. 

The  only  question  In  controversy  Is:  - 

"Was  the  policy  in  force  at  the  time  of  the 
accident  resulting  in  the  death  of  the  insured?  '* 

The  policy  contains  the  following  prori* 
sion: 

"The  company  may  cancel  this  policy  at  any 
time  by  written  notice  delivered  to  the  insured 
or  mailed  to  his  latest  address  appearing  on  the 
company's  record  with  its  check  for  the  un*> 
earned  part,  if  any,  of  the  premium,  but  such 
cancellation  shall  be  without  prejudice  to  any 
claim  arising  on  account  of  disability  commenc- 
ing prior  to  the  date  on  which  the  cancellation 
takes  effect" 

The  statute  (Acts  1912,  p.  137,  S  1)  pro- 
vides that  accident  policies  shall,  amongst 
other  things,  contain  the  following  provision: 

"(h)  A  provision  that  the  policy  may  be  can«> 
celed  at  any  time  by  the  company  by  written 
notice  delivered  to  the  insured  or  mailed  to  him 
at  his  last  address  as  shown  by  the  records  of 
the  company  and  the  tender  of  the  company's 
check  for  the  unearned  portion  of  the  pre- 
mium.   •    •    ••» 

The  case,  stated  from  the  standpoint  of  a 
demurrer  to  the  evidence.  Is  as  follows: 

C.  R.  Fishburne  was  the  agent  of  the  In- 
surance company  In  the  city  of  Roanoke  to 
solicit  insurance  In  the  company,  and  on  July 
21, 1914,  he  obtained  from  John  Wolonter  ap- 
plications for  two  policies  which  were  sub- 
sequently issued  to  him  and  the  premiums 
thereon  duly  paid.    One  of  these  policies  was 
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a  sick  benefit  policy,  and  the  other  the  acci- 
dent policy  In  suit.  The  claims  under  the 
sick  benefit  poli<7  were  asserted  and  paid. 
7he  application  for  the  accident  policy  was 
made  upon  a  printed  form,  with  blanks  left 
for  information  to  be  furnished  by  the  as- 
sured. So  much  of  the  form  as  is  necessary 
for  our  purpose,  with  the  information  Indl- 
<aited  by  italics,  is  here  inserted. 

"(g)  My  post  office  address  is:  City,  Roanoke; 
state,  Fa. 

"(h)  The  firm  or  corporation  with  which  I 
am  connected  as  an  employ^  is  Virginia  Bridge 
^  Iron  Compan$f, 

"The  business  conducted  is  hridge  IntUdmg, 

"The  business  address  is  %  Virginia  Bridge 

Company;   dty,  Roanoke;  state 

'(i)  My  occupation  is  laborer  (hooper) J* 


*(i 


At  the  time  the  application  was  made,  the 
insured  resided  outside  of  the  corporate  lim- 
its of  the  city  of  Roanoke,  and  had  neither 
city  nor  rural  free  delivery.  Afterwards  he 
moTed  to  116  East  Salem  avenue,  within  the 
city  and  mail  delivery  limits.  He  gave  no 
orders  to  the  post  officials  for  delivery  of  his 
mail  at  any  time.  The  first  dalm  under  his 
sick  benefit  policy  was  adjusted  and  paid  by 
Fishburne.  The  second  claim  under  the  sick 
benefit  policy  was  adjusted  and  settled  by 
an  adjuster  of  the  company  at  Pishbume's 
office  in  the  city  of  Roanoke,  Va.,  about  the 
1st  of  February,  1916.  Prior  to  this  time, 
and  after  Wolonter  had  moved  into  the  city, 
he  obtained  a  certificate  from  Dr.  Parker  as 
to  the  character  of  his  sickness  for  which 
the  claim  was  to  be  asserted,  and  sent  it  to 
Fishburne,  the  agent  of  the  company,  by  his 
wife,  who  is  beneficiary  in  the  accident  pol- 
icy and  the  plaintiff  in  this  action.  She  then 
notified  Fishburne  of  their  changed  resi- 
dence, and  that  her  husband  wished  all  com- 
munications "from  Mr.  Fishburne  and  the 
company  with  reference  to  these  policies 
sent  to  116  East  Salem  avenue,  Roanoke, 
Ya."  Fishburne  wrote  the  address  on  a  slip 
of  paper,  and  subsequentiy,  when  the  adjust- 
er arrived,  she  received,  by  private  messen- 
ger, a  note  from  Fishburne,  addressed  to  her 
at  "116  East  Salem  avenue,  Roanoke,  Va.,*' 
calling  her  to  his  office  to  meet  the  adjuster 
and  settle  the  second  sick  benefit  claim.  As 
to  what  transpired  at  this  meeting,  she  testi- 
fied that: 

"After  we  had  agreed  upon  the  amount  of  the 
settiement,  and  while  Mr,  Fishburne  toas  filling 
out  some  paper,  he  asked  me,  among  other 
questions,  for  John's  address,  and  I  told  him* 
116  East  Salem  avenue,  Roanoke,  Va." 

She  does  not  state  what  this  paper  was, 
but  says: 

"Mr.  Fishburne  wrote  the  address  on  the  pa- 
per he  was  filling  out.  I  saw  it  there,  and  my 
husband  signed  the  paper.*' 

On  February  8,  1915,  the  insurance  com- 
pany mailed  a  notice  of  cancellation  of  the 
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policy  in  suit  in  New  York  city,  addressed  to 
•*John  Wolonter,  Roanoke,  Va."  A  check  for 
the  unearned  premium  was  Inclosed  w^ith  the 
notice  of  cancellation.  The  notice  arrived  in 
Roanoke  on  February  9,  1915,  but  was  not 
delivered  till  February  13,  1915,  when  the 
plaintiff  was  informed  by  Fishburne  that  the 
policies  had  been  canceled,  and  directed  her 
to  go  to  the  post  officie  and  inquire  for  the 
notices.  This  Information  was  furnished  by 
Fishburne  in  response  to  an  inquiry  by  the 
plaintiff  over  the  telephone,  who  had  been  in- 
formed by  the  hospital  authorities  that  the 
policy  In  suit  had  been  canceled.  Wolonter 
was  mortally  wounded  on  February  12,  1915, 
and  died  February  14,  1915. 

The  two  policies  hereinbefore  referred  to 
were  sent  from  the  home  office  of  the  com- 
pany in  New  York  in  envelopes  addressed  to 
"John  Wolonter,  Roanoke,  Va.,  care  Virginia 
Bridge  ft  Iron  Company,"  and  were  deliver- 
ed to  Wolonter  at  the  bridge  company's  of- 
fice. All  other  letters  received  by  John  Wo- 
lonter or  the  plaintiff,  from  either  Fishburne 
or  the  insurance  company,  were  addressed  tQ 
"Roanoke,  Va.,  care  of  the  Virginia  Bridge  & 
Iron  Company,"  and  when  Fishburne  was  no- 
tified of  the  changed  address,  after  he  had 
been  requested  by  the  company  to  get  the 
correct  address,  "he  agreed  that  he  and  the 
company  would  thereafter  address  all  com- 
munications with  reference  to  said  policies 
to  us  at  116  East  Salem  avenue,  Roanoke, 
Va."  Wolonter  was  a  foreigner,  and  never 
received  any  letters  from  any  one  except 
Fishburne  or  the  insurance  company.  He 
never  received  any  addressed  simply  to  "Roa- 
noke, Va.,"  from  either  Fishburne  or  the 
company.  On  December  30,  1914,  the  com- 
pany wrote  Wolonter,  inclosing  blank  form 
for  proof  of  loss  under  his  sick  benefit  pol- 
icy. This  letter  was  addressed  "John  Wolon- 
ter, Roanoke,  Va.,"  but  was  returned  "Un- 
claimed" and  "Not  in  City  Directory." 
Thereupon  the  company  wrote  Fishburne,  un- 
der date  of  January  11,  1915,  notifying  him 
of  the  return  of  their  letter  and  requesting 
him  to  furnish  them  with  Wolonter's  ad- 
dress. Fishburne  replied  January  20,  1915, 
promising  to  endeavor  to  get  the  addresa 

[1]  Some  of  the  above  statements  of  fact 
are  contradicted  by  witnesses  for  the  defend- 
ant, but,  upon  a  demurrer  to  the  evidence, 
the  testimony  of  witnesses  for  the  demurree 
must  be  accepted  as  true,  unless  inherentiy 
incredible  or  judicially  known  to  be  untrue; 
and  if  several  inferences  may  be  drawn  from 
the  evidence,  differing  in  degrees  of  probabil- 
ity, those  most  favorable  to  the  demurree 
must  be  adopted  unless  forced,  strained,  or 
manifestiy  repugnant  to  reason.  Homer  v. 
Speed,  2  Pat.  &  H.  616.  This  Is  the  penalty 
imposed  for  withdrawing  the  case  from  the 
consideration  of  the  jury,  who  are  the  proper 
triers  of  questions  of  fact 

[2, 3]  The  defendant  seeks  to  discredit  the 


60 


101  S0T7THBASTBBN  BBFOBTEB 


(Va. 


plaintiff  l^  proving  tbat  one  statement  made 
by  her  was  false,  and  tlien«  applying  the  rule 
falsus  in  uno,  to  impeach  other  material 
statements  made  by  her.  Without  going  into 
a  discussion  of  the  rule  and  its  limitations 
and  qualifications,  it  is  sufficient  to  say  that 
it  is  not  clearly  shown  that  the  statement 
referred  to  was  not  true.  The  statement  re- 
ferred to  is : 

"While  Mr.  Fishbume  was  filling  out  some  pa- 
per, he  asked  me,  among  other  questions,  for 
John's  address,  and  I  told  him  '116  East  Salem 
avenue,  Roanoke,  Va.*  •  •  •  Mr.  Fiahbume 
wrote  the  address  on  the  paper  be  was  filling 
out,  I  saw  it  there^  and  my  husband  signed  the 
paper." 

This  is  alleged  to  have  taken  place  when 
the  adjuster  and  others  were  present  at 
Fishbume's  office  adjusting  and  settUng  the 
second  loss  under  the  sick  benefit  policy. 
The  statement  is  denied  by  Fishbume  and 
the  adjuster^  and  the  records  of  the  company 
are  produced  showing  that  they  contain  no 
paper  signed  by  the  assured  giving  the 
(dianged  address  aforesaid.  It  is  earnestly 
insisted  by  counsel  for  the  defendant  that 
the  paper  Fishbume  "was  filling  out'*  at  the 
time  was  the  release  of  the  assured  of  his 
second  daim  of  loss  under  the  sick  benefit 
policy,  and  that,  as  this  does  not  show  any 
such  address,  her  statement  is  plainly  false. 
But  it  will  be  observed  that  the  plaintiff  did 
not  state  what  the  paper  was,  nor  does  it 
appear  from  the  record  that  the  release  was 
the  only  i>aper  signed  by  the  assured  on  that 
day.  Fishbume  had  very  recently  thereto- 
fore been  requested  by  the  company  to  ob- 
tain the  address  of  the  assured,  and  it  might 
very  well  have  occurred  to  him,  while  filling 
out  the  release,  to  ask  for  the  address  of  the 
assured,  write  it  down,  and  have  it  signed  by 
him.  While  it  is  more  probable  that  the  de- 
fendant's version  is  the  correct  one,  it  was 
not  an  unfair  Inference  for  the  Jury  to  have 
drawn  that  it  was  some  paper  other  than  the 
release  which  was  signed  by  the  assured  In 
which  the  address  was  given  as  stated  by 
the  plaintiff.  In  view  of  the  fact  that  Fish- 
bume had  been  requested  to  obtain  the  ad- 
dress and  had  promised  to  do  so,  we  cannot, 
on  a  demurrer  to  the  evidence  by  the  defend- 
ant, brand  as  false  the  positive  statement  of 
the  plaintiff  that  on  two  separate  occasions, 
within  a  short  whUe  before  the  accident,  she 
had  furnished  him  with  the  proper  address. 
It  is  tme  that  the  release  of  the  sick  benefit 
policy,  signed  by  the  assured,  does  not  con- 
tain the  address  mentioned;  but  this  does 
not  contradict  the  plaintifl!*s  statemoit  that 
the  address  was  given  on  another  occasion, 
or  that,  at  the  time  of  the  release,  it  may 
have  been  written  on  another  paper.  On  de- 
fendant's demurrer  to  the  evidence,  we  must 
hold  that  the  changed  address  was  given  to 
Fishbume  before  the  accident.  It  is  said, 
however,  that  Fishbume  was  not  the  agent 


of  the  company  to  receive  notloe  of  the 
change  of  address  of  the  assured.  If  he  was 
not  so  empowered  at  the  time  of  Ills  appoint- 
xnent  as  agent  to  solicit  insurance,  he  was 
subsequently.  The  defendant,  by  its  letter 
to  him  under  date  of  January  11,  1915,  noti- 
fied him  that  a  letter  addressed  to  the  as- 
sured, "Roanoke,  Va.,"  had  been  returned 
"Unclaimed"  and  "Not  in  City  Directory," 
and  requested,  "Will  you  be  kind  enough  to 
furnish  us  with  the  address  of  Mr.  Wolon- 
ter?"  Fishbume  replied  under  date  of  Jan- 
uary 20,  1915,  undertaking  to  obtain  the  ad- 
dress. Fishbume  then  became  the  agent  of 
the  defendant  to  obtain  and  forward  the 
address,  and  if  an  agent  to  obtain,  he  was 
the  agent  to  receive.  According  to  the  tes- 
timony of  the  plaintiff,  the  changed  address 
was  thereafter  furnished  to  Fishbume  twicer 
It  is  unnecessary,  therefore,  to  consider  the 
effect  of  the  statute  declaring; 

•miat  •  •  •  accident  •  •  •  insurance 
companies  not  incorporated  by  the  laws  of  the 
state  of  Virginia,  but  legally  authorized  to  do 
business  in  this  state,  shall  not  make  contracts 
of  insurance  on  persons  or  property  herein,  save 
through  regularly  constituted  agents  of  such 
companies,  residing'  in  the  state  of  Virginia.'' 
Acts  1906,  p.  141,  i  34. 

[4]  It  does  not  seem,  however,  that  any 
notice  of  a  change  of  address  was  necessary. 
Both  the  policy  and  the  statute  required  the 
notice  of  cancellation  to  be  sent  to  the  as- 
sured's  "latest  address  appearing  on  the 
company's  record."  A  Jury  might  reasonably 
have  inferred  from  the  evidence  that  Elsh- 
bume  was  the  agent  of  the  company  to  solic- 
it the  insurance ;  that  he  was  provided  with 
printed  forms  for  applications,  containing 
blanks  for  information  to  be  furnished  by  the 
assured ;  that,  as  the  assured  and  the  plain- 
tiff were  foreigners  who  had  no  correspond- 
ence with  any  one,  they  were  not  sufficiently 
familiar  with  the  English  language  to  fill 
out  these  blanks;  and  that  they  were  filled 
out  by  Fishbume,  as  agent  of  the  company. 
The  Jury  might  also  very  reasonably  have 
inferred  that  the  assured  gave  to  Fishbume 
as  his  business  address,  "Care  of  Virginia 
Bridge  Ck>mpany,  Roanoke,"  and  that  Fish* 
bume  placed  the  words  "Care  'of  Virginia 
Bridge  Oompany"  on  the  wrong  line,  as  it 
would  seem  absurd  to  address  a  communica* 
tion  to  "Virginia  Bridge  &  Iron  Company^ 
Care  Virginia  Bridge  Company."  This  view 
is  confirmed  by  the  testimony  for  the  plain- 
tiff that  the  policies  were  sent  by  mail  from 
the  home  office  in  New  Tork  city  addressed 
to  "John  Wolonter,  Roanoke,  Va.,  Care  Vir- 
ginia Bridge  &  Iron  Company,"  and  that  "all 
of  the  other  letters  either  John  or  I  received 
either  from  Mr.  Fishbume  or  the  insurance 
company,  were  addressed  to  'Roanoke,  Virgin- 
ia, Care  of  the  Virginia  Bridge  &  Iron  Com- 
pany.' "  In  addition  to  this,  Fishbume  him- 
self testifies  that,  when  the  application  for  the 
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policy  In  suit  was  made,  and  the  assured  was 
asked  to  slTe  his  address,  "the  only  address- 
he  ever  gave  me  was  in  care  of  Virginia 
Bridge  &  Iron  Gompany."  In  this  view  of  the 
case,  the  records  of  the  company  should  have 
shown,  but  for  the  negligence  of  the  com- 
pany or  its  agents,  upon  which  it  cannot  rely, 
that  the  words  "Care  of  Virginia  Bridge 
Company,*'  were  a  part  of  the  address  of  the' 
assured.  The  notice  of  cancellation,  how- 
ever, did  not  conform  to  this  address,  and 
was  for  that  reason  insufficient  It  was 
wholly  immaterial  whether  the  assured  was 
atlll  in  the  employment  of  the  bridge  com- 
pany or  not,  or  whether  a  letter  addressed 
to  him  in  care  of  that  company  would  have 
reached  him  or  not;  the  contract  of  the 
parties  stipulated  how  the  notice  was  to  be 
sent,  and  it  was  not  so  sent  In  either  view 
of  the  case,  we  are  of  opinion  that  the  no- 
tice of  cancellation  was  insufficient 

[S]  The  contract  was  a  valid  contract,  and 
the  company  had  the  right  to  cancel  it  in  the 
manner  therein  provided.  If  the  notice, 
properly  addressed,  was  mailed  to  the  as- 
sured at  his  latest  address  appearing  on  the 
company's  record,  accompanied  by  the  com- 
pany's check  for  the  unearned  premium, 
that  was  sufficient  The  assured  assumed 
the  risk  of  the  due  receipt  of  the  notice. 
Manchester  F.  Assur.  Co.  v.  Ins.  Ca,  91  IlL 
App.  000;  International  Life  Ins.  ft  Trust 
Co.  V.  Franklin  Fire  Ins.  ft  Trust  Co.,  66  N. 
X.  119. 

[I]  But  It  was  the  duty  of  the  company  to 
see  that  its  records  correctly  set  forth  the 
facts  that  were  communicated  to  it,  and  it 
win  be  held  to  the  same  measure  of  respon- 
sibility as  if  it  had  done  so.  The  company 
makes  and  keeps  its  own  records,  and  the 
assured  is  powerless  to  do  more  than  com- 
municate to  it  such  facts  as  are  necessary  to 
enable  it  to  make  prcfper  entries  on  its  rec- 
ords. If  from  negligence  or  other  cause  not 
chargeable  to  the  assured,  its  records  do  not 
correctly  state  the  facts,  they  cannot  be 
vouched  in  bar  of  a  valid  claim  of  an  as- 
sured. In  case  at  bar,  we  have  seen  that, 
from  the  standpoint  of  a  demurrer  to  the 
evidence  by  the  defendant,  notice  of  a 
change  of  residence  was  given  twice  to  an 
agent  of  the  company  who  had  been  request- 
ed to  obtain  the  address,  and  the  records  of 
the  company  did  not  show  the  change,  and 
that  when  the  policy  was  originally  taken 
out  the  address  of  the  assured  was  given  as 
•*ln  care  of  Vlrjflnla  Bridge  ft  Iron  Com- 
pany,** and  this  was  not  shown  by  the  rec- 
ords of  the  company. 

In  the  final  Judgment  entered  by  the  trial 
court,  the  following  rulings  were  made: 

''Upon  the  motion  of  the  defendant  to  ttrike 
oat  all  oral  evidence  Introduced  to  show  that 
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the  latest  address  of  John  Wolonter  appearing 
on  the  records  of  the  defendant,  was  other  than 
'Roanoke,  Virginia,*  said  records  having  been, 
after  said  oral  evidence  was  introduced,  pro- 
duced, and  filed  as  exhibits  in  this  action,  and 
also  upon  the  demurrer  to  the  evidence  inter- 
posed by  the  defendant  in  this  action  on  Novem- 
ber 18,  1915,  doth  sustain  said  motion  of  the 
defendant,  and  doth  sustain  jaaid  demurrer  to 
the  evidence  interposed  by  the  defendant  in  this 
action." 

[7]  We  are  unable  to  ascertain  from  the 
record  what  evidence  the  court  excluded  un- 
der this  ruling.  Certainly  the  evidence  here- 
inbefore recited  was  clearly  admissible,  and 
upon  that  evidence  the  Judgment  of  the  trial 
court  should  have  been  for  the  plaintUt.  If 
it  was  the  intention  of  the  trial  court  to  ex« 
dude  any  part  of  it,  then  its  ruling  was  er- 
roneous. The  demurrer  to  the  evidence  was 
Interposed  after  the  motion  to  exclude  had 
been  made,  but  both  the  motion  to  exclude 
and  the  demurr^  to  the  evidence  were  pass- 
ed on  at  the  same  time.  If  the  defendant 
had  suffered  in  consequence  thereof,  and 
would  not  have  demurred,  if  its  motion  to 
exclude  had  been  previously  overruled,  it 
cannot  complain,  as  the  error  was  invited  by 
it  Bugg  V.  Seay,  107  Va.  648,  60  S.  E.  89, 
122  Am.  St  Bep.  877. 

It  is  insisted  by  counsel  for  the  defendant 
in  enor  that  this  ruling  of  the  trial  court 
cannot  be  considered  by  this  court,  because 
not  assigned  as  error  in  the  petition  for  the 
writ  of  error;  but  In  this  he  is  mistaken. 
The  error  is  sufficiently  assigned  in  the  peti- 
tion.  The  petition  states  that-* 

'The  court's  roUng  in  sastainlng  the  motion 
to  exclude  all  oral  totlmcny,  which  proved  that 
the  defendant  company  had  a  record  of  the 
new  address,  which  record  they  failed  to  pro- 
duce at  the  hearing,  is  so  clearly  erroneous, 
and  the  burden  that  the  court  undertook  to 
shift  on  your  petitioner  Is  so  unreasonable  and 
unfair,  that  your  petitioner  does  not  deem  it 
necessary  to  make  further  argument  with  ref- 
erence to  tiie  actum  of  the  court  in  sustaining 
the  motion." 


For  the  reasons  hereinbefore  stated,  we 
are  of  opinion  that  the  Judgment  of  the 
corporation  court  is  erroneous,  and  must  be 
reversed,  and  this  court  proceeding  to  enter 
such  judgment  as  the  trial  court  should 
have  entered  will  enter  a  Judgment  in  favor 
of  the  plaintiff  in  error  against  the  defend- 
ant in  error  for  the  sum  of  $1,000,  with  in- 
terest thereon,  after  the  rate  of  6  per  cen- 
tum per  annum  from  Nov^nber  18,  1915, 
until  payment,  and  her  costs  in  this  court 
and  also  in  the  trial  court 

Beversed. 
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STEFF!ET  et  bL  y.  KINO  et  aL 

(Supreme  Court  of  Appeals  of  Virginia. 
Sept.  17,  1919.) 

1.  Wills  ^=:»616(4)— ItevisB  fob  life  with 
POWER  OF  control;   fee  obeated. 

Where  testator's  will  provided  tnat  it  was 
his  will  and  desire  that  his  wife  should  have 
all  of  his  property,  both  real  estate  and  per- 
sonalty, and  that  it  was  his  desire  that  she 
should  have  absolute  control  thereof  during  her 
life,  and  that  whatever  remained  at  her  death 
should  go  to  an  adopted  daughter,  the  wife  took 
a  fee,  and  a  remainder  over  was  void. 

2.  Wills  ^5»616(2)— -Devise  fob  ufe;  what 
statute  contbolb. 

Where  a  will  took  effect  before  the  enactment 
of  act  efleective  June  26,  1908  (Acts  1908,  e. 
146) ,  amending  Code  1904,  f  2418,  the  previous 
law  governs,  and  a  remainder  over  after  the 
devise  of  a  fee  which  was  void  is  of  no  effect, 
though  under  the  subsequent  enactment  effect 
would  have  been  given  to  the  intention  of  the 
testator. 

3.  Estoppel  ^s»94(l)— Pebmittino  sale  bt 

BEMAINDKBIOEN. 

Failure  of  the  heirs  at  law  of  the  testator's 
widow,  who  took  a  fee,  to  attack  a  remainder 
over,  which  was  void,  until  more  than  10  years 
after  widow's  death,  held  not  to  estop  them  from 
thereafter  asserting  their  rights;  it  appearing 
that  the  sources  of  information  as  to  the  legal 
title  were  open  alike  to  both  parties,  and  there 
being  no  evidence  of  any  admission  or  conduct 
on  the  part  of  the  heirs  at  law  which  induced 
appellants  to  purchase  the  property  from  the 
remainderman* 

4.  Limitation  of  actions  ^=»80— Stat  law 

not    APPLICABLE    TO    ACTIONS    TO    BEGOVEB 
BEALTT. 

Where  testator  devised  all  of  his  property  in 
fee  to  his  wife,  with  a  void  remainder  over,  and 
after  the  death  of  the  wife  the  remainderman 
entered  into  possession,  and  she  and  her  gran- 
tees held  the  premises  adversely  for  more  than 
10  years,  the  rights  of  the  wife's  heirs  at  law 
were  barred  by  limitations.  Code  1887,  i  2919, 
known  as  the  Stay  Law,  as  amended  by  Acts 
1887-88,  c.  295,  which  stayed  action  for  the 
period  of  one  year  from  the  qualification  of  a 
personal  representative,  and  as  amended  by 
Acts  1895-96,  c.  292  (Code  1904,  p.  1539) ,  which 
substituted  the  period  of  one  year  from  the 
death  of  any  party  not  tolling  the  running  of 
limitations,  for  ^he  period  of  one  year  from 
the  death  of  the  widow,  for  the  amendments 
obviously  apply  to  personal  actions. 

6.  Limitation  of  actions  ^=»80— Stat  law 
apfilies  onlt  to  pabtt  to  action. 

Where  a  testator  devised  land  in  fee  to  his 
widow,  with  a  void  remainder  over,  and  after 
death  of  the  widow  the  remainderman  entered, 
and  she  and  her  grantees  held  the  property 
adversely  to  the  widow's  heirs  for  more  than 
10  years,  held,  that  0>de  1887,  |  2919,  as 
amended  by  Acts  1887-88,  c.  295,  and  by  Acts 
1895-96,  c.  292  (Code  1904,  p.  1539),  which 
provided  for  a  stay  for  a  period  of  one  year 
from  the  death  of  any  party,  did  not  toll  the 


]  running  of  limitations  for  one  year  from  death 
of  the  widow,  for  the  provision  must  refer  to  a 
party  having  a  right  of  action,  and  under  the 
peculiar  facts  the  widow  had  no  right  of  action 
against  the  remainderman. 

Appeal  from  Circuit  Conrt,  Wythe  County. 

Bill  by  S.  B.  King  and  others  against  J. 
A.  B.  Steffey  and  others.  From  a  decree  for 
complainants,  defendants  appeaL    Reversed. 

W.  B.  Kegley  and  W.  S.  Poage,  all  of 
Wytheville,  for  appellants. 
J.  C.  Shaffer,  of  WythevUle,  for  appelleea 

KELLY,  J.  In  the  year  1889  Thoa.  L. 
Kasey,  being  the  owner  of  a  house  and 
lot  and  about  18  acres  of  land,  died  and  left 
a  will,  which  so  far  as  material  to  this  con- 
troversy was  as  follows: 

"Secondly  it  is  my  will  and  desire  that  my 
beloved  wife,  Sarah  E.  Kasey  have  all  of  my 
property  that  I  may  be  possessed  of  at  the  time 
of  my  death— both  real  estate  and  personal 
property.  The  real  estate  consists  of  one  house 
and  lot  situated  at  Crocketts  Depot  and  eighteen 
or  twenty  acres  of  land  situated  on  the  north 
side  of  the  railroad  formerly  belonging  to  Jas. 
E.  Ward  but  sold  by  decree  of  the  circuit 
court  of  Wythe  county,  for  Which  no  deed  has 
been  made  to  me  yet.  In  case  of  my  death 
before  the  court  makes  me  the  deed,  it  is  my 
desire  that  said  court  make  deed  for  said  eight- 
een or  twenty  acres  to  my  beloved  wife,  Sarah  E. 
Kasey. 

"It  is  my  will  and  desire  that  my  wife  Sarah 
E.  Kasey  have  absolute  control,  of  all  of  the 
aforesaid  property  during  the  term  of  her  nat- 
ural life.  If  at  my  wife's  death  there  remains 
anything  over  and  above  her  support,  it  is  my 
will  and  desire  that  Bessie  H.  Foster,  a  girl 
that  I  have  raised  have  all  of  the  personal 
property  and  real  estate  to  have  and  to  hold 
forever." 

Pursuant  to  the  terms  of  the  will,  Mrs. 
Kasey  at  once  took  possession  of  all  the  real 
and  personal  property  devised  and  bequeath- 
ed to  her,  and  subsequently  received  a  deed 
from  a  commissioner  of  the  circuit  court  of 
Wythe  county  for  the  land  as  to  which  her 
husband  had  not  perfected  his  titl&  She 
sold  about  6  acres  of  this  land  prior  to  her 
death,  but  retained  the  house  and  residue  of 
the  land,  about  12  acres,  and  the  personal 
property  until  her  death.  Bessie  H.  Foster, 
mentioned  in  the  will,  was  T.  L.  Kasey*s 
niece,  and  after  his  death  continued  to  make 
her  home  with  Mrs.  Kasey. 

Upon  the  death  of  Mrs.  Kasey,  which  oc- 
curred on  the  24th  day  of  January,  1907, 
Miss  Foster  took  possession  of  the  real  and 
personal  property  remaining  undisposed  of, 
claiming  and  treating  it  as  her  own,  and  her 
right  and  title  thereto  was  never  questioned 
by  anybody  until  this  suit  was  brought  In 
1917.  In  January,  1908,  she  married  John 
H.  Biggie,  and  she  and  her  husband  decided 
to  move  to  Tennessee.    They  advertised  for 
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Bale  and  sold  at  public  auction  on  February 
22,  1906,  the  bouse  and  lot  and  12  acres  of 
land.  The  notice  of  this  sale  was  widely  cir- 
culated, the  sale  itself  was  largely  attended, 
and  the  parties,  or  certainly  most  of  them, 
who  are  now  claiming  adversely  to  the  title 
acquired  at  that  sale,  knew  all  about  It,  and 
never  once  challenged  its  validity  until  tbey 
did  so  by  the  litigation  in  which  this  appeal 
was  granted. 

At  the  sale  J.  A.  B.  Steffey  bought  the 
house  and  lot  at  the  price  of  $l,t)00,  Volney 
H.  King  6  acres  of  the  land  at  the  price  of 
$885,  and  A.  S.  Diz  the  remaining  6  acres 
at  the  price  of  $885.  Subsequently  King 
sold  a  portion  of  his  6  acres  to  L.  D.  Kesner. 
Possession  was  immediately  taken,  and  all 
of  the  property  thus  sold  has  ever  since  been 
held  by  the  purchasers  in  open,  notorious, 
adverse,  and  exclusive  possession. 

In  May,  1917,  more  than  10  years  after  the 
death  of  Mrs.  Kasey,  and,  as  appears  from 
the  facts  already  stated,  more  than  10  years 
after  Bessie  Foster  had  entered  into  the 
possession,  which  has  continued  uninterrupt- 
edly ever  since,  S.  R.  King  and  others,  the 
heirs  at  law  of  Mrs.  Kasey,  filed  their  bill 
in  equity  against  the  aforesaid  purchasers 
and  occupants  of  the  real  estate,  claiming  ti- 
tle thereto,  and  praying  the  court  to  remove 
the  doud  thereon,  which  they  alleged  existed 
by  reason  of  the  deed  executed  by  Bessie 
Biggie  and  her  husband.  This  claim  on  the 
part  of  the  heirs  of  Mrs.  Kasey  is  based 
upon  the  language  of  her  husband's  will; 
their  contention  being  that  under  a  proper 
construction  thereof  Mrs.  Kasey  took  a  feer 
simple  title  to  the  real  estate,  and  that  the 
remainder  over  to  Bessie  Foster  was  void 
for  uncertainty. 

The  defendants  to  this  bill,  J.  A.  B.  Stef- 
fey and  others,  relied  upon  three  defenses: 
First,  that  the  remainder  over  to  Miss  Fos- 
ter was  good;  second,  that  the  plaintiffs 
were  estopped  by  their  own  acquiescence  and 
conduct ;  and,  third,  that  the  suit  was  barred 
by  the  statute  of  limitations.  A  Jury  was 
waived,  and  all  matters  of  law  and  fact  were 
submitted  to  the  drcuit  court,  which  found 
against  the  defendants  upon  all  three  of 
these  grounds.  In  rejecting  the  plea  of  the 
statute  of  limitations,  however,  the  court 
86^:18  to  have  found  as  a  fact,  and  the  evi- 
dence conclusively  shows,  that  the  defend- 
ants and  those  under  whom  they  claimed 
have  been  in  open,  notorious,  adverse,  and  ez- 
<dusive  possession  of  the  real  estate  for  more 
than  10  years  prior  to  the  institution  of  the 
suit;  and  the  plea  of  the  statute  of  limita- 
tions was  rejected  on  the  ground  that  by 
Tirtue  of  the  provision  of  section  2919  of  the 
Code  "the  period  of  one  year  from  the  death 
of  Sarah  E.  Kasey  should  be  excluded  from 
the  period  of  possession  claimed  and  held 
by  the  defendant.*' 

[11  It  is  assigned  as  error  that  the  court 
erred  in  holding  that  Mrs.  Kasey  upon  a 


proper  construction  of  her  husband's  will 
took  a  fee-simple  title  in  the  real  estate. 

We  have  no  difficulty  in  disposing  of  this 
assignment  It  cannot  be  sustained  without 
overturning  the  rule  generally  designated  as 
to  the  doctrine  of  May  v.  Joynes,  20  Grat 
(61  Va.)  692.  The  many  cases  in  which  this 
court  has  approved  that  rule  are  collected  by 
Judge  Burks  in  a  note  to  the  opinion  in  Con- 
rad V.  Conrad,  123  Va.  711,  97  S.  E.  337, 
and  need  not  be  cited  here.  Taking  the  lan- 
guage of  the  will  as  a  whole,  there  Is  no 
escape  from  the  conclusion  that  Mr.  Kasey 
intended  to  give  his  wife  the  absolute  power 
of  disposal  during  her  lifetime,  and  there- 
fore under  the  decisions  Just  mentioned  the 
remainder  over  was  void. 

[2]  It  may  be,  as  argued  by  counsel  for 
the  appellants,  that  the  rule  in  question  oft- 
en operates  to  defeat  the  real  intention  of 
the  testator.  The  Legislature  seems  to  have 
thought  so  when  it  passed  the  act  effective 
June  26,  1908  (Acts  1908,  c.  146),  amending 
section  2418  of  the  Code.  The  will  in  the 
instant  case,  however,  took  effect  before  that 
act  was  passed,  and  nothing  remains  for  us 
to  do  with  this  branch  of  the  case  but  to 
follow  the  rule  which,  as  Judge  Harrison 
said  in  Farlsh  v.  Wayman,  91  Va.  430,  21  S. 
B.  810,  has  become  a  canon  of  property. 

[3]  Nor  do  we  think  that,  as  claimed  by 
appellants,  the  circuit  court  committed  any 
error  in  holding  that  the  appellees  were  not 
estopped  by  their  conduct  and  long  silence 
from  asserting  title  to  the  land.  The  asser- 
tion of  title  by  the  heirs  of  Mrs.  Kasey  at 
this  late  day  appears  to  have  resulted  from 
an  accidental  discovery  of  the  misapprehen- 
sion under  which  all  parties  concerned  had 
evidently  rested  for  more  than  10  years  as 
to  the  true  legal  effect  of  the  will,  and  the 
situation  from  the  standpoint  of  the  appel- 
lants appeals  strongly  to  a  sense  of  natural 
equity  and  Justice.  The  facts,  however,  do 
not  bring  the  appellants  within  the  protec- 
tion of  the  doctrine  of  equitable  estoppel. 
The  sources  of  information  as  to  the  legal 
title  were  open  alike  and  equally  to  both 
parties,  and  there  is  no  evidence  of  any  ad- 
mission or  conduct  on  the  part  of  appellees 
which  can  be  said  to  have  induced  appellants 
to  purchase  the  property.  11  Am.  ft  Eng. 
Enc  of  Law  (2d  Ed.)  433,  434;  2  Pom.  Eq. 
Jur.  (2d  Ed.)  |  806. 

[4]  This  brings  us  to  the  final  question  In 
the  case,  which  is  this:  Did  the  court  err  in 
holding  that  the  period  of  one  year  from  the 
death  of  Mrs.  Kasey  should  be  excluded  in 
computing  the  time  during  which  the  statute 
of  limitations  had  been  running  in  favor  of 
the  defendants? 

The  ruling  of  the  court  on  this  question 
was  based  upon  section  2919  of  the  Code. 
That  section,  as  originally  enacted,  was 
known  as  the  *'stay  law,"  and  in  its  original 
form,  so  fftr  aa  material  to  this  case^  is  afl' 
follows: 
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'The  period  between  the  seventeenth  day  of 
April,  eighteen  hundred  and  sixty-one,  and  the 
second  day  of  March,  eighteen  hundred  and 
sixty-six,  shall  be  excluded  from  the  computa- 
tion of  tiie  time  within  which,  by  the  terms  or 
operation  of  any  statute  or  rule  of  law,  it  may 
be  necessary  to  commence  any  action  or  other 
proceeding  or  to  do  any  other  act  to  preserve 
or  prevent  the  loss  of  any  dvil  right  or  remedy 
or  to  avoid  any  fine,  penalty,  or  forfeiture ;  and 
the  period  between  the  second  day  of  March, 
eighteen  hundred  and  sixty-six,  and  the  first  day 
of  January,  eighteen  hundred  and  sixty-nine, 
*  *  *  shall  be  excluded  from  the  computation 
of  time  within  which,  by  the  operation  of  any 
statute  or  rule  of  law,  it  may  be  necessary  to 
commence  any  proceeding  to  preserve  or  pre- 
vent the  loss  of  any  right  or  remedy." 

This  section  of  the  Code  was  amended  In 
1888  (Acts  1887-^,  p.  345  [Code  1904,  p. 
1539]),  by  inserting  after  the  words  '^eighteen 
hundred  and  sixty-nine"  the  words  "and  the 
period  of  one  year  from  the  qualification  of 
a  personal  representative" 

By  Acts  1895-96,  p.  331  (Code  1904,  p. 
1539),  this  section  was  again  amended  by 
substituting  for  the  language  last  above 
quoted  the  words,  '*and  the  period  of  one 
year  from  the  death  of  any  party." 

The  second  amendment,  being  the  one  in 
force  at  the  time  this  case  was  decided  by 
the  circuit  court,  was  the  basis  of  the  deci- 
sion, and  constitutes  the  turning  point  be- 
fore us. 

In  the  case  of  Virginia  Mining  &  Improve- 
ment Co.  y.  Hoover,  82  Va.  449,  4  S.  E.  689, 
it  was  held  that  the  original  "stay  law" 
applied  to  actions  of  ejectment;  and  In  Man- 
uel's Adm'r  y.  N.  ft  W.  By.  Co.,  99  Va.  188, 
37  S.  E.  957,  It  was  decided  that  the  amend- 
ment here  under  consideration  did  not  apply 
to  the  limitation  fixed  In  the  act  creating  a 
right  of  action  for  death  by  the  wrongful 
act  of  another.  There  was  plausible,  if  not 
convincing,  reason  for  the  decision  In  both 
of  the  cases  dted.  Independent  of  the  terms 
of  the  stay  law  itself  and  kindred  statutory 
provisions  upon  which  the  opinion  in  the 
Hoover  Case  seems  to  have  rested,  the  rea- 
son for  the  stay  of  the  statute  from  1861  to 
1866  would  seem  to  apply  no  less  to  actions 
of  ejectment  than  to  those  relating  to  per- 
sonal or  pecuniary  causes  (see  discussion  of 
the  purpose  and  scope  of  the  stay  law  by 
Judge  Staples  in  Johnston  y.  Gill,  27  Grat 
[68  Va.]  587) ;  and  the  fact  that  the  Umita- 
tion  inyolved  in  Manuel's  Case  was  fixed  by 
a  statute  creating  both  the  right  and  the 
remedy  was  not  found  In  the  general  statutes 
of  limitation  furnishes  entirely  satisfactory 
ground  for  the  decision  in  the  latter  case 
(2  Va.  Law  Reg.  386). 

But  can  it  be  said  that  real  actions  are 
embraced  within  the  reason  and  Intent  of 
the  amendment  In  question?  We  think  not. 
The  first  amendment  under  the  act  of  1888, 
excluding  from  the  statutory  period  "one 
year  from  the  qualification  of  a  personal 


representative,"  must  have  been  intended  to 
apply  only  to  personal  actlona  The  lan- 
guage employed  was  inapt  for  any  other  pur- 
pose, and  the  amendment  was  doubtless  in- 
tended to  protect  personal  rights  for  and 
against  the  estate  of  deceased  persons,  giv- 
ing the  personal  representative  the  benefit 
of  the  period  of  one  year  in  acquainting  him- 
self with  claims  for  and  against  the  estate, 
and  giving  to  creditors  of  the  estate,  with 
perhaps  less  reason,  but  with  just  reciproci- 
ty, a  corresponding  extension  of  time. 

Neither  the  amendment  of  1888  nor  that  ot 
1896  was  in  any  way  Infiuenced  by  the  con- 
siderations underlying  the  original  act,  and 
If  it  be  true,  as  we  think  it  undoubtedly  is, 
that  the  act  of  1888  related  only  to  personal 
actions,  we  are  unable  to  perceive  any  good 
reason  for  holding  that  the  Legislature  in- 
tended to  extend  or  widen  the  scope  of  that 
act  by  the  later  amendment  We  are  of 
opinion  that  the  purpose  of  the  change  was 
merely  to  fix  a  definite  time,  the  date  of  the 
death  of  the  party,  instead  of  the  less  cer- 
tain date  of  the  appointment  of  his  admin- 
istrator, from  which  the  excluded  year  is  to 
be  counted. 

If  we  yiew  them  as  applying  only  to  per- 
sonal actions,  then  there  Is  no  dlfticulty  in 
explaining  both  amendments;  but  we  can 
see  no  satisfactory  explanation  for  giving  an 
additional  year  in  real  actions.  The  impedi- 
ments and  obstructions  which  may  be  in  the 
way  of  the  assertion  of  personal  claims  for 
or  against  the  estate  of  the  decedent  do  not 
exist  In  regard  to  actions  for  real  estate. 
There  Is  no  reason  why  the  heir  may  not  at 
once  bring  an  action  for  real  estate  unless 
he  la  under  disability,  and  in  that  event  he 
Is  fully  protected  by  other  provisions  of  the 
general  statute  of  limitations.  To  construe 
the  statute  in  accordance  with  the  conten- 
tion of  the  appellees  would  be  to  establish  a 
rule  that,  whenever  a  person  claiming  title 
to  real  estate  dies,  the  running  of  the  stat- 
ute shall  be  suspended  for  one  year,  thus  ex- 
tending the  period  of  limitation  from  10  to 
11  years,  and  this  same  suspensl<m  and  ex- 
tension would  occur  with  every  successiya 
death  of  a  claimant  of  the  same  title.  The 
parties  to  ejectment  suits  are  often  numer- 
ous, and  such  a  construction  of  the  statute 
as  is  here  contended  for  might  frequently  re* 
suit  in  great  inconvenience. 

[6]  There  Is  another  and  perhaps  a 
stronger  ground  upon  which  to  hold  that  the 
amendment  does  not  apply  to  the  instant 
case,  and  this  ground  Is  equally  good  wheth- 
er the  amendment  applies  to  real  actions  or 
not  When  the  Legislature  proyided  for  the 
exclusion  of  "one  year  from  the  death  of 
any  party,"  it  of  course  meant  some  party 
having  a  right  and  cause  of  action.  This 
right  must  have  existed  or  at  least  have 
been  capable  of  coming  Into  existence  during 
the  life  of  the  party.  Under  the  peculiar 
and  unique  fftcts  of  thU  case  Mrs,  Kaaej 
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was  not  such  a  persoiL  Her  possession  and 
her  right  of  control  were  not  questioned  or 
invaded,  and  would  not  have  been  question- 
ed or  invaded  so  long  as  she  lived.  It  is 
true  that  Miss  Foster  would  have  had  as 
much  legal  right  to  dispossess  Mrs.  Kasey 
daring  her  lifetime  as  she  had  to  assume  the 
possession  after  her  death,  but  as  a  matter 
of  fact  she  did  not  do  so,  and  never  would 
have  done  so.  It  is  true,  also,  that  the  logi- 
cal and  necessary  result  of  holding  that 
Mrs.  Kasey  was  not  ''such  a  party"  as  the 
statute  contemplates  would  lead  us  to  hold 
that  if  a  stranger  had  stepped  into  the  ad- 
verse possession  immediately  after  her  death, 
In  that  case,  too,  the  one-year  provision 
would  not  apply,  even  though  it  might  have 
applied  if  such  person  had  disturbed  her 
possession  before  hep  death.  This  result 
would  not  be  more  unusual  or  extraordinary 
than  the  facts  necessary  to  bring  it  about. 
Such  a  case  as  the  one  at  bar  has  perhaps 
never  before  arisen,  and  such  a  case  as  we 
have  supposed,  perhaps,  never  will  arise. 
The  Legislature  knew  when  the  amendment 
was  passed  that  the  causes  of  action  in 
which  the  estates  of  deceased  persons  are 
likely  to  be  concerned  are  almost  always  in 
existence  at  the  time  of  the  death  of  the 
party,  and  we  are  of  opinion  that  it  was 
such  causes  of  action,  and  only  su6h,  which 
the  statute  embraced. 

For  the  reasons  indicated  we  are  of  opln* 
ion  that  the  court  erred  in  rejecting  the  stat* 
ute  of  limitations  as  a  defense,  and  that  up- 
on the  facts  and  the  law  the  case  is  with  the 
appellant.  It  appears  from  the  record,  how- 
ever, and  it  was  conceded  in  the  argument, 
that  certain  of  the  appellees,  claiming  small 
undivided  interests  In  the  real  estate  herein, 
involved  have  been  protected  against  the 
running  of  the  statute  by  the  disability  of 
infancy.  The  facilities  of  the  lower  court 
by  a  reference  or  otherwise,  for  ascertaining 
exactly  what  these  interests  are  will  enable 
it  to  formulate  a  proper  decree  more  readily 
than  we  can,  and  therefore,  instead  of  enter- 
ing a  final  order  here,  the  cause  will  be  re- 
versed and  remanded  to  the  lower  court, 
with  instructions  to  enter  a  decree  in  favor 
of  the  appellant,  except  as  to  the  appellees 
who  are  protected  by  their  infancy  against 
the  running  of  the  statute. 

Beversed* 

(136  Va.  m) 

C  B.  -YAN  NOSTRAND  ft  QO.,  Incorporated, 

et  al.  V.  YIRGINIA  ZING  &  CHEMICAL 

CORPORATION,  Limited,  et  aL 

(Supreme  Court  of  Appeals  of  Yirginia. 
Sept  17, 1919.) 

L  MOBIOAOKS   ^S9278^-C0NVETAN0X   8UBJS0T 
TO  ICOBTGAOX. 

While  generally  a  conveyance  of  property 
subject  to  a  mortgage  imposes  no  personal  lia- 


bility on  the  grantee,  the  grantee  takes  nothing 
more  than  an  equity  of  redemption;  the  land 
being  as  effectually  charged  with  the  amount  of 
the  mortgage  as  if  the  grantee  had  expressly 
assumed  its  payment. 

2.  MOSTOAGES  ^==>304  — RSCOBDIItG;  CHANGS 
JN  FORM  OF  DEBT. 

The  rights  of  Judgment  creditors  of  pur- 
chaser of  mortgaged  property  were  not  affected 
by  failure  to  record,  until  after  their  judgments 
were  recovered,  an  instrument  dianging  date 
of  notes  secured  by  mortgage,  it  not  being  neces- 
sary to  record  such  instrument,  as  Uie  change 
of  date  in  no  way  affected  the  debt  secured,  but 
was  a  mere  change  in  the  form  of  the  evidence 
of  the  debt 

3.  MOBTOIAOXS  ^S»6G— BZBOXTTING  BXFOBB  KZ- 
ISTENOE  OF  DEBT. 

It  being  a  common  business  practice  to  ex- 
ecute securities  in  contemplation  of  a  loan,  that 
a  deed  of  trust  was  made  to  secure  notes  dated 
prior  to  the  actual  making  of  the  loan  does 
not  invalidate  the  deed  of  trusL 

4.  Fbauduubitt  oonvbtanges  ^=9210— Subse- 
quent CaEDXIOBS  with  notice  OAITNOT  COM- 
PLAIN. 

Subsequent  creditors  of  purchaser  of  prop- 
erty conveyed  subject  to  a  mortgage  of  record, 
having  extended  credit  to  the  debtor,  and  their 
judgments  having  been  recovered  with  construc- 
tive notice  of  the  nature  and  extent  of  their 
debtor's  interest  in  the  mortgaged  property, 
cannot  complain  of  the  mortgage  as  being  fraud- 
ulent as  to  theou 

Appeal  from  Circuit  Court,  Washington 
County. 

Bill  by  C.  B.  Van  Nostrand  &  Co..  Incjorpo- 
rated,  and  others;  against  the  Virginia  Zinc 
ft  Chemical  Corporation,  Limited,  and  an* 
other*  An  injunction  was  granted,  an  ac- 
count ordered  anjd  returned,  and  exceptions 
filed  thereto  by  both  plaintiffs  and  defend- 
ants. From  a  decree  settling  the  principles 
of  the  case,  overruling  plaintiff^  and  sus- 
taining defendants'  exceptions  to  the  commis- 
sioner's report^  reforming  the  report,  and 
fixing  liens  and  priorities,  and  postponing 
the  judgment  liens  of  plaintiffs  to  those  of 
defendants,  and  decreeing  a  sale  of  the 
property  to  discharge  the  llensj  plaintiffs  ap« 
peaL    Decree  affirmed,  and  cause  remanded. 

St  John  ft  Gore,  of  Bristol,  Tenn.,  and 
Henry  Roberts,  of  Bristol,  Va.,  for  appel- 
lants. 

Price  ft  Pennington,  of  Bristol,  Va.,  for  ap- 
pellees. 

WHTTTLB,  P.  The  suhject-matter  of  this 
litigation  is  40  acres  of  land  upon  which  is 
located  a  manufacturing  plant,  situated  in 
Washington  county,  in  the  vicinity  of  Bristol, 
Va.,  the  property  of  John  T.  Williams.  On 
October  1,  1912,  John  T.  Williams,  who  was 
financially  embarrassed,  executed  a  deed  of 
trust  to  the  Windsor  Trust  Company  convey- 
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Ing  the  above  property  to  secure  75  $1,000 
notes,  bearing  6  per  cent,  interest,  payable 
semiannually,  for  the  purpose  of  negotiation 
to  realize  money  to  discharge  his  liabilities. 
At  that  time  there  was  a  prior  mortgage  on 
the  property  to  secure  a  note  for  $8,500  due 
by  John  T.  Williams  to  the  Dominion  Na- 
tional Bank.  Both  of  these  deeds  were  duly 
admitted  to  record.  On  December  31,  1913, 
an  agreement  was  entered  into  between  the 
Empire  Trust  Company,  trustee,  successor  to 
the  Windsor  Trust  Company,  the  former 
trustee,  and  John  T.  Williams  and  wife, 
whereby  the  date  of  the  mortgage  notes  was 
changed  to  October  1,  1913,  payable  one  year 
after  date.  This  agreement  was  not  record- 
ed until  January  31,  1918. 

In  December,  1913,  John  T.  Williams,  to 
relieve  his  pressing  indebtedness,  through 
John  T.  Williams,  Jr.,  his  son,  acting  as  his 
agent,  induced  the  mother-in-law  of  the  son, 
Mrs.  Nellie  B.  Crouch,  of  St.  Louis,  Mo.,  to 
purchase  a  note  of  the  father  for  $33,000  se- 
cured by  the  indorsement  and  pledge  of  the 
entire  issue  of  the  75  $1,000  notes,  for  which' 
note  she  paid  $30;000  in  cash.  Prior  to  this 
transaction  Mrs.  Crouch's  husband  had  pur- 
chased the  $8,500  note,  secured  by  deed  of 
trust,  from  the  Dominion  National  Bank. 
Mr.  Crouch  having  died,  his  wife  became  the 
owner  of  the  note.  From  the  cash  realized 
on  the  sale  of  the  $33,000  note,  the  $8,500 
with  interest  was  paid,  and  the  balance  of 
the  proceeds  of  the  sale  of  the  $33,000  ap- 
plied in  payment  of  other  liens  and  debts. 
In  January,  1914,  Mrs.  Crouch,  on  request 
of  her  son-in-law,  purchased  an  additional 
note  of  John  T.  Williams  for  $5,500,  for 
which  she  paid  $5,000;  and  shortly  there- 
after purchased  another  note  from  John  T. 
Williams  for  $500.  Early  in  the  year  1915 
she  also  paid  delinquent  taxes  and  an  Insur- 
ance premium  on  the  property  for  John  T. 
Williams,  aggregating  $1,417.42,  for  which  he 
made  his  note.  All  these  last-mentioned 
notes  were  likewise  secured  by  the  same  is- 
sue of  notes  as  collateral  security.  The 
notes  of  John  T.  Williams  thus  held  by  Mrs. 
Crouch  amounted  to  $40,417.42,  with  interest 
from  their  respective  dates. 

On  December  23,  1912,  John  T.  Williams 
and  wife  executed  a  deed  of  trust  on  the 
property  to  John  T.  Williams,  Jr.,  trustee, 
to  secure  a  debt  of  $6,329.42,  due  to  the  es- 
tate of  Harvey  L.  Williams,  deceased.  The 
lien  of  this  deed  was  made  subject  to  the 
deed  of  October  1,  1912,  to  secure  the  note 
issue.  This  deed  was  recorded  August  12, 
1912.  On  February  26,  1914,  John  T.  WU- 
llams  and  wife  executed 'a  deed  transferring 
and  conveying  the  40  acres  of  land  and  im- 
provements to  the  Virginia  Zinc  &  Chemical 
Corporation,  I/imited  (hereinafter  called 
"the  corporation"),  which  conveyance  was 
made  expressly  subject  to  the  deed  of  trust 
securing  the  75  $1,000  notes,  and  the  deed  of 


trust  securing  the  debt  of  $6,329.42,  due  to 
the  estate  of  Harvey  L.  Williams,  deceased. 

The  notes  given  Mrs.  Crouch,  except  the 
note  for  $1,417.42,  contained  a  provision  em- 
powering the  holder  to  confess  Judgment  for 
the  maker  for  the  amount  due  thereon,  "and 
to  sell  or  cause  to  be  sold  any  or  all  of  said 
collaterals,  or  any  substitutes  therefor,  or 
additions  thereto,  at  public  sale  upon  such 
notes,  at  such  place,  and  on  such  terms  as 
the  holder  of  said  notes,  its  oflScers,  assigns, 
or  the  holder  of  the  said  liability  may  deem 
proper,  or  at  the  option  of  the  holder  of  said 
notes,  its  officers,  assigns,  or  holder  of  said 
liability,  at  private  sale  without  notice  to  me 
or  the  public,  and  to  apply  the  proceeds  first 
to  the  payment  of  the  expenses  incurred  by 
said  sale,  next  to  the  discharge  of  my  liabili- 
ties as  hereinabove  set  out.  In  case  of  a 
sale  of  said  collaterals,  the  holder  of  said 
note,  its  assigns,  or  the  holder  of  any  liabil- 
ity hereby  secured,  may  become  the  pur- 
chaser thereof  without  any  right  of  redemp- 
tion on  my  part."  The  notes  also  stipulated 
for  the  payment  of  a  10  per  cent  attorney's 
fee. 

On  April  16,  1917,  default  having  been 
made  in  the  payment  of  the  notes  held  by 
Mrs.  Crouch,  the  collateral  notes  were  sold, 
after  due  notice  and  publication,  in  the  dty 
of  St.  Louis,  and  she  became  the  purchaser 
at  the  price  of  $10,000.  She  paid  the  ex- 
penses of  sale,  and  the  balance  was  entered 
as  a  credit  on  the  demands  due  her  of 
$33,000.  On  December  15,  1917,  John  T. 
Williams,  Jr.,  as  trustee,  advertised  the 
property  conveyed  in  the  deed  of  trust  tor 
the  benefit  of  the  estate  of  Harvey  L.  Wil- 
liams, deceased,  for  sale  on  January  16,  1917. 
The  Judgments  of  appellants  against  the  cor* 
poration  were  recovered  in  the  circuit  court 
of  Washington  county  as  follows:  That  of 
Bernard  J.  Goldstein  for  $205.66,  with'  in- 
terest from  June  7,  1917,  subject  to  credits; 
that  of  C.  B.  Van  Nostrand  ft  Co.  for 
$2,202.61,  with  interest  from  June  14,  1917; 
and  that  of  Packard  &  Co.  for  $3,127.30,  with 
interest  from  January  8,  1918. 

In  January,  1918,  appellant  O.  B.  Van  Nos- 
strand  &  Co.,  Incorporated,  filed  a  bill  in 
the  circuit  court  against  appellees  to  have 
the  sale  advertised  by  John  T.  Williams,  Jr., 
trustee,  injoined,  and  for  an  account  of  the 
property  in  controversy,  and  the  liens  there- 
on with  their  prioritieB,  and  for  a  sale  of 
the  property  to  satisfy  tHe  same.  The  in- 
junction was  granted,  an  account  ordered 
and  returned,  and  exertions  thereto  filed 
by  both  plaiiitiffs  and  defendants.  At  the 
June  term,  1918,  the  case  was  submitted  for 
decision  and  decree  in  vacation.  In  Septem- 
ber, 1918,  the  decree  under  review  was  en- 
tered, settling  the  principles  of  the  case.  It 
overruled  plaintiffs'  exceptions  to  the  com- 
missioner's report,  and  sustained  defendants' 
exceptions  thereto,  and  reformed  the  report 


[1]  We  sliall  consider  tbese  propositions  in 
the  order  stated.  Let  us  premise  that  appel- 
lants are  Judgment  creditors  of  the  corpora- 
tion, and  that  neither  their  judgments  nor 
the  debts  on  which  they  are  founded  were  in 
existence  until  the  year  1917,  four  or  five 
years  after  the  execution  of  the  deed  of  Oc- 
tober 1,  1912,  which  they  charge,  in  argu- 
ment, not  in  the  pleading  and  evidence  on 
which  the  case  was  tried  and  decided,  are 
fraudulent  as  to  their  Judgments  and  should 
be  declared  null  and  void. 

It  may  also  be  observed  that  in  the  deed  of 
February  26,  1914,  from  John  T.  Williams 
and  wife,  conveying  the  40  acres  of  land  and 
Improvements  to  the  corporation,  the  guar- 
anty took  the  conveyance  expressly  subject 
to  the  deed  of  trust  of  October  1,  1912,  se- 
curing the  75  $1,000  note  issue ;  and  the  deed 
of  trust  of  December  23,  1912,  securing  the 
debt  of  $6,329.42,  to  the  estate  of  Harvey  L. 
Williams,  deceased.  So  that  with  respect  to 
those  two  incumbrances  the  corporation  prac- 
tically acquired  only  an  equity  of  redemp- 
tion in  the  property  conveyed. 

In  Jones  on  Mortgages,  |  736,  it  is  said: 

"When  one  purchases  land  expressly  subject  to 
a  mortgage,  the  land  conveyed  is  as  effectually 
charged  with  the  incumbrance  of  the  mortgage 
debt  as  if  the  purchaser  had  himself  made  a 
mortgage  of  the  land  to  secure  it.  The  con- 
Teyance  of  land  subject  to  a  mortgage  operates 
to  give  priority  to  the  mortgage,  both  as  against 
the  purchaser  and  those  claiming  liens  under 
judgments  subsequently  rendered." 

In  Gayle  v.  Wilson,  30  Grat.  (71  Va.)  166, 
at  page  173,  it  is  said: 

**As  a  general  rule,  a  conveyance  of  property 
subject  to  a  mortgage  imposes  no  personal  lia- 
bility on  the  grantee.  It,  however,  raises  a 
presumption  that  the  purchaser  buys  the  prop- 
erty to  the  extent  stated,  and  that  he  takes  his 
chances  of  realizing  out  of  the  property  enough, 
ever  and  above  the  mortgage,  to  Indemnify  him 
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fixing  the  liens  and  priorities — postponing 
the  judgment  liens  of  appellants  to  the  liens 
asserted  by  appellees — and  decreeing  a  sale 
of  the  property  to  discharge  the  liens  subsist- 
ing thereon. 

Appellants  rest  their  case  upon  two  main 
contentions: 

(1)  That  "the  recordation,  on  March  7,  1914, 
of  die  deed  of  February  26,  1914,  from  John 
T.  Williams  and  wife  conveying  the  property 
in  question  to  Virginia  Zinc  &  Chemical  Cor- 
poration, Limited,  vested  the  tiUe  thereto  in  said 
corporation,  and  said  Virginia  Zinc  &  Chemi- 
cal Corporation,  limited,  cannot  be  affected  by 
the  subsequent  recordation  on  January  31, 1918, 
of  the  instrument  of  December  31,  1913." 

(2)  «*That  the  deed  of  trust  of  October  1, 
1912,  and  the  instrument  of  December  31,  1913, 
are  fraudulent  as  to  the  judgment  creditors 
of  Virginia  Zinc  &  Chemical  Corporation,  and 
should  be  declared  null  and  void." 
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for  his  advance  of  purchase  money.  *  *  *  In 
such  case,  the  land  conveyed  is  as  effectually 
charged  with  the  amount  of  the  mortgage  as  if 
the  purchaser  had  expressly  assumed  its  pay- 
ment." 

L  The  first  contention  of  appellants  Ig- 
nores this  settled  rule,  that  the  corporation 
took  the  40  acres  of  land  and  improvements 
subject  to  the  prior  mortgages.  In.  other 
words,  when  Williams  sold  the  property  sub- 
ject to  the  mortgages  named  in  the  deed,  the 
purchaser  took  nothing  more  than  an  equity 
of  redemption  therein.  The  legal  title  to  the 
property  had  already  passed  out  of  the  gran- 
tor to  the  trustees,  and  his  vendee  could 
only  redeem  by  paying  the  mortgages;  and 
the  creditors  of  the  corporation  can,  of 
course,  claim  nothing  more. 

In  the  case  of  Borst  v.  Nalle,  28  Grat  (69 
Va.)  423,  Burks,  J.,  in  delivering  the  opinion 
of  the  court,  at  page  433,  observes: 

''Authorities  without  number  might  be  cited 
to  show  that,  where  statutory  enactments  do 
not  interfere,  the  creditor  can  never  get  by  his 
judgment  more  than  his  debtor  really  owns,  and 
to  this  he  will  be  confined,  as  he  should  be, 
by  courts  of  equity" — citing  numerous  author- 
ities for  the  proposition. 

See  Floyd  v.  Harding,  28  Grat  (69  Va.) 
401,  407;  Charlottesville  Hardware  Co.  v. 
Perkins,  118  Va.  34,  86  S.  E.  869. 

We  shall  see  presently  that  no  statutory 
oiactment  Intervenes  to  afiCect  the  settled 
rule  In  this  case. 

[2]  There  is  nothing  in  the  petition  that  the 
rights  of  appellants  were  affected  by  the 
failure  to  record  the  instrument  dated  De- 
cember 31,  1913,  changing  the  date  of  the 
notes  secured  by  the  mortgage,  until  Janu- 
ary 31,  1918.  It  was  not  necessary  to  record 
that  paper  at  alL  The  change  of  date  in  no 
way  affected  the  debt  secured. 

In  Stimpson  v.  Bishop,  82  Va.  190,  the 
court  at  page  198  quotes  with  approval  from 
2  Jones  on  Mortgages,  {  924: 

"A  mortgage  secures  a  debt,  and  not  the  note^ 
or  bond,  or  other  evidence  of  it.  No  change  in 
the  form  of  the  evidence,  or  the  mode  or  time 
of  payment-^nothing  short  of  actual  payment 
of  the  debt,  or  an  eiq;>ress  release— will  operate 
to  discharge  the  mortgage.  The  mortgage  re* 
mains  a  lien  until  the  debt  it  was  given  to  se* 
cure  is  satisfied,  and  is  not  affected  by  a 
change  of  the  note,  or  by  giving  a  different  in* 
strument  as  evidence  of  the  debt,  or  by  a  judg- 
ment at  law  on  the  note  merging  the  original 
evidence  of  indebtedness,  or  by  a  recognizance  of 
record  taken  in  lieu  of  the  mortgage  note.'' 
Artrip  ▼,  Rasnake,  96  Va.  277,  284,  31  S.  E.  4; 
27  Cyc.  1406,  1412 ;   19  B.  C.  L.  460. 

Authorities  might  be  multiplied  to  the 
same  effect 

[3]  Again,  the  Insistence  is  vilthout  merit 
that,  as  there  was  no  debt  at  the  date  of  the 
execution  of  the  75  $1,000  notes,  the  deed  of 
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trust  therefor  was  Invalid.  In  the  business 
world  nothing  is  more  common  than  the  exe- 
cution of  such  securities  in  contemplation 
of  a  loan.  As  soon  as  a  note  is  negotiated, 
the  liability  to  take  care  of  it  arises,  and  the 
holder's  right  to  the  security  attache& 

[4]  2.  This  assignment  contains  the  allega- 
tion that  the  deed  of  trust  of  October  1, 1912, 
and  the  instrument  of  December  31»  1913, 
are  fraudulent  as  to  the  Judgment  creditors 
of  the  corporation.  We  find  no  such  allega- 
tion in  the  original  bill,  and  no  evidence  to 
sustain  it,  certainly  not  with  respect  to  the 
Judgments  of  appellants.  They  are  subse- 
quent creditors,  and,  having  contracted  their 
debts  and  recovered  their  Judgments  with 
constructive  notice  of  the  nature  and  extent 
of  their  debtor's  title  to  and  interest  in  the 
land  in  controversy,  have  no  right  to  com- 
plain. The  principle  announced  in  the  opin- 
ion of  Staples,  J.,  In  Floyd  v.  Harding,  supra, 
is  controlling  with  respect  to  these  Judgment 
creditors: 

"It  has  been  over  and  over  again  decided  that 
the  judgment  creditor  can  acquire  no  better 
right  to  the  estate  than  the  debtor  himself  has 
when  the  judgment  is  recovered.  He  takes  it 
subject  to  every  liability  under  which  the  debtor 
held  it,  and  subject  to  all  the  equities  which 
exist  at  the  time  in  favor  of  third  persons; 
and  a  court  of  chancery  will  limit  the  lien  of 
the  judgment  to  the  actual  interest  which  the 
debtor  has  in  the  estate.  The  creditor  is  in 
no  sense  a  purchaser ;  he  has  no  equity  what- 
soever beyond  what  justly  belongs  to  his  debtor ; 
his  daim  is  to  subject  to  his  lien  such  estate 
as  the  former  owns,  and  no  more." 

See,  also,  McGlanahan's  Adm'r  ▼•  N.  ft 
W.  Ry.  CJa,  122  Va.  705,  96  S.  B.  463. 

"A  subsequent  purchaser  who  expressly  as- 
sumes the  payment  of  prior  existing  mortiages 
for  property  that  he  buys,  as  part  of  ^he  pur^ 
chase  price  for  such  property,  is  estopped  to 
defend  against  thiS  foreclosure  of  such  mort- 
gages, either  upon  the  ground  of  usury,  or  on  the 
ground  of  failure  or  want  of  consideration  there- 
for, or  upon  any  other  ground.  A  person  claim- 
ing title  under  one  who  is  estopped  will  also 
be  bound  by  the  estoppel."  Key  West  Wharf 
ft  Goal  Co.  V.  Porter,  63  Fla.  448,  68  Sout)L 
599,  Ann.  Gas.  1914A«  173. 


It  is  sufficient  to  say  of  the  amended  bill 
In  this  case  that  the  answer  denies  all  its 
allegations,  and  it  was  not  filed  imtil  after 
the  case  was  closed  and  had  been  submitted 
to  the  Judge  for  decision  in  vacation. 

We  are  of  opinion  that  there  is  no  error  in 
the  decree  appealed  from,  and  it  will  there- 
fore be  affirmed,  and  the  case  remanded  for 
further  proceedings. 

Affirmed. 
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KICEIBIiS  V.  MILLffiBb 


KBLLY,  J.,  absent 


(Supreme  Court  of  Appeals  of  Virginia.    Sept. 

17,  1919.) 

1.  Husband  aitd  wife  ^=9181— Wira's  sep- 
ABATS   pbopbbtt;    vauditt   of  comnACT 

AND    I7NA0KN0WLBDGBD    DEED. 

Where  wife  having  interest  in  land  mar- 
ried prior  to  enactment  of  Married  Wo4ian's 
Act  of  April  4,  1877,  her  executory  land  con- 
tract and  unacknowledged  deed,  though  exe- 
cuted subsequent  to  enactment  of  such  statute, 
are  void;  such  statute  applying  only  to  proper- 
ty of  women  who  thereafter  married. 

2.  TBNANOT  in   COMlfON   ^=98,   44— PXTBOHABB 

OF  cotenant's  intebbst. 
When  a  tenant  in  common  conveys  his  un- 
divided interest  in  land  held  in  common,  the 
grantee  in  the  deed  is  a  tenant  in  common 
with  the  other  owners  thereof,  and  one  who 
receiyes  a  conveyance  from  one  who  owns  an 
undivided  interest  in  land,  whether  acquired  by 
descent  or  purchase,  can  acquire  thereby  no 
greater  right  than  that  which  his  grantor  had. 

3.  Tenanot  in  coiCMON  ^=s>15(2)  —  Advebse 
possession;  oitsteb. 

Possession  of  land  by  owners  of  five-sixths 
interest  therein  cannot  be  held  to  be  adverse 
as  to  owner  of  other  one-sixth  interest,  in  ab- 
sence of  dear  evidence  of  an  ouster  of  latter 
owner  and  denial  of  her  title. 

4.  Husband  and  Wife  ^:±»69^  —  Advebse 
possession  against  wife. 

Plaintiff,  who  did  not  go  into  possession  of 
defendant's  land  until  after  defendant's  mar- 
riage, could  not,  by  reason  of  such  possession 
while  defendant  was  under  coverture,  acquire 
title  by  adverse  possession;  the  statute  not 
having  run  during  such  period. 

Appeal  from  Circuit  Court,  Wise  County. 

BUI  by  M.  J.  Miller  against  Lucy  A.  Nickels 
and  others.  Decree  for  plaintiff,  and  named 
defendant  anneals.  Decree  reversed  in  so 
far  as  it  affects  the  rights  of  named  defend- 
ant, and  bill  dismissed  as  to  named  defend- 
ant 

Will  H.  Nickels,  of  Bristol,  for  appellant. 
A.  N.  Kllgore,  of  Wise,  for  appellee. 

PRENTIS,  J.  Lucy  A.  Nickels  complains 
of  a  decree  directing  the  conveyance  to  M. 
J.  Miller  of  one  undivided  sixth  of  a  tract 
of  land  in  Wise  county,  containing  about  204 
acres,  which  she  inherited  from  her  brother, 
Samuel  L.  Gray,  who  was  killed  In  battle 
in  April,  1865.  His  heirs  at  law  were  one 
brother  and  five  sisters,  one  of  whom  is  the 
appellant. 

M.  J.  Miller  has  acquired  by  conveyance 
from  Patrick  Hagan  the  other  five-sixths  of 
the  land,  which  is  not  in  controversy  here. 
She  claims  title  under  the  same  conveyance 
to  the  one-sixth  which  Lucy  A.  Nickels  in- 
herited from  her  deceased  brother,  asd  bases 
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her  claim  upon  these  groondfl:  (a)  That  la 
the  year  1887  Mr&  Nickels  entered  into  a 
written  agreement  by  which  she  undertook, 
for  a  valuable  consideration,  which  has  been 
paid,  to  convey  her  undivided  one-sixth  in- 
terest in  the  land  to  Patrick  Hagan;  (b) 
that  Patrick  Hagan  took  possession  of  the 
entire  tract  in  the  year  1888;  that  he  sold 
and  agreed  to  convey  to  her  (M.  J.  Miller) 
the  whole  of  the  land  by  contract  in  writing 
dated  March  22,  1901,  and  that  he  executed 
that  contract  on  March  6, 1906,  by  conveying 
the  land  to  her;  that  she  has  held  posses- 
sion of  it  ever  since;  that,  therefore,  her 
title  by  adverse  possession  Is  good;  and  (c) 
that  there  was  founid  among  the  papers  of 
Patrick  Hagan  a  deed  dated  March  10,  1888, 
purporting  to  be  signed  by  Lucy  A.  Nickels 
and  her  husband,  conveying  the  land  to  him, 
which  deed,  however,  has  never  been  ac- 
knowledged or  recorded. 

On  the  other  hand  Lucy  A.  Nickels  denies 
the  title  of  the  appellee,  setting  up  these 
facts:  That  she  was  unmarried  at  the  date 
of  her  brother's  death ;  that  she  afterwards 
married  Stephen  J.  Nickels  on  July  80,  1867. 
and  that  her  coverture  continued  from  that 
date  until  her  husband  died  December  27, 
1913;  that,  therefore,  her  estate  was  a  com- 
mon-law estate,  and  hence  that  any  executoiy 
contract  with  reference  thereto  made  by  her 
Is  void.  She  also  denies  that  she  ever  made 
the  alleged  contract  for  the  sale  of  the  prop- 
erty, or  that  she  ever  either  signed  or  ac- 
knowledged the  unrecorded  deed  to  Hagan 
under  whom  the  appellee  claims. 

fVom  these  facts^  it  is  apparent  that  the 
estate  inherited  by  the  appellant  from  her 
brother  in  April,  1866,  is  a  common-law  es- 
tate, and  that  unless  the  married  woman*s 
act,  which  became  effective  April  4,  1877 
(Laws  1876>77,  c.  829)  is  sufficient  to  author- 
ise her  to  make  an  executory  contract  for 
the  sale  of  thia  land,  then  she  still  has  title 
to  It;  and  the  court  erred  in  directing  Ita 
conveyance  to  the  appellee. 

That  statute  provides  that  the  real  and 
personal  property  of  any  female  who  may 
thereafter  marry  and  which  she  shall  own 
at  the  time  of  her  marriage,  or  may  subse- 
quently acquire,  shall  be  and  continue  her 
separate  and  sole  property;  and  that  any 
such  married  woman  shall  have  power  to 
contract  in  relation  thereto  or  for  the  dls- 
IK>sitlon  thereof,  and  may  sue  as  if  she  were 
a  feme  sole,  provided  that  her  husband  shall 
join  In  any  contract  with  reference  to  real 
and  personal  property  other  than  such  as 
may  be  acquired  as  a  sole  trader.  It  is  per- 
fectly clear  that  there  is  nothing  in  this 
statute  which  changes  or  enlarges  the  rights 
of  this  appellant,  Lucy  A.  Nickels,  as  to  the 
property  here  involved.  It  in  express  terms 
applies  only  to  the  property  of  women  who 
married  thereafter,  which  was  then  owned 
or  subsequently  acquired,  whereas  this  appel- 
lant was  married  many  years  before  the  act 
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was  ad<n;»ted,  and  the  property  was  previously 
acquired*  The  act  empowers  a  woman  who 
thereafter  marries  to  contract  with  referoice 
to  estate  which  she  owned  at  the  time  of 
her  marriage,  or  might  thereafter  acquire, 
but  did  not  enlarge  or  change  the  i>owers  of 
women  previously  married  to  contract  with 
refer^ioe  to  their  common-law  estate  in  land 
which  had  been  previously  acquired ;  nor  did 
it  diminish  the  property  rights  of  their 
husbands  therein  which  had  already  been 
fixed  by  the  common  law.  Burks'  Separate 
Estates,  p.  4. 

The  cases  in  Virginia  are  numerous  to  the 
effect  that  the  common-law  estate  of  a  mar- 
ried woman  can  only  be  conveyed  in  the 
method  prescribed  by  statute;  that  any  at- 
tempt to  contract  with  reference  to  such 
estate  Is  void,  unless  (as  the  law  was)  the 
privy  examination,  acknowledgment,  and 
declaration  of  the  wife  shall  first  have  been 
taken  and  certified  in  the  manner  prescribed 
by  law;  and  that  the  certificate  of  these  facts 
made  by  the  proper  official  and  the  deed  to 
which  it  is  annexed  shall  be  delivered  to  the 
proper  clerk  and  admitted  to  record,  both  as 
to  the  husband  and  the  wife;  that  then  and 
not  until  then  can  the  deed  operate  to  pass 
title  from  her  to  the  vendee.  Borer's  Heirs 
V.  Roanoke  National  Bank,  83  Va.  589,  2  S. 
B.  713,  5  Am.  St  Bep.  285;  Hairston  v. 
Bandolph,  12  Leigh  (39  Va.)  445;  Grove  v. 
Zumbro,  14  Grat  (55  Va.)  501;  First  Natl. 
Bk.  of  Harrisonburg  v.  Paul,  75  Va.  594,  40 
Anu  Rep.  740;  Boiling  v.  Teel,  76  Va.  487; 
Hockman  v.  McCAanahan,  87  Va.  33,  12  S.  B. 
230. 

In  Wynn  v.  Loutixan,  86  Va.  947,  11  S.  B. 
879,  the  spedfiRc  performance  of  a  married 
woman's  contract  was  denied,  the  court  say- 
ing this: 

"The  mode  prescribed  by  statute,  whereby  a 
married  woman  may  part  with  reaJ  estate,  or 
any  interest  therein,  is  specific,  imperative,  and 
indispensable,  allowing  of  no  deviation;  and 
no  defective  execution  of  a  deed  of  a  feme 
covert  can  be  set  up." 

[1]  It  is  perfectly  clear  then  that  because 
the  estate  of  Mrs.  Nickels  is  a  common-law 
estate  which  she  inherited  from  her  brother 
in  1865,  and  In  which  her  husband  acquired 
certain  rights  by  her  marriage  to  him  before 
the  Married  Woman's  Act  of  April  4,  1877, 
both  the  alleged  executory  contract  and  the 
unacknowledged  deed  under  which  the  ap- 
pellee claims,  even  if  genuine,  are  absolutely 
null  and  void. 

It  is  proper  to  add  that  the  appellant  denies 
emphatically  tixat  she  ever  made  any  contract 
whatever  with  Hagan  for  the  sale  of  the 
land,  or  that  she  ever  signed  the  deed,  and 
that  In  our  opinion  the  evidence  with  refer- 
ence thereto  upon  which  the  appellee  relies 
is  inconclusive  and  insufficient  to  support  the 
claim  of  title,  even  If  they  had  been  valid 
I  contracts. 
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The  claim  of  title  by  reason  of  adverse  pos- 
session'Is  also  untenable  for  two  reasons: 

[2,  3]  (1)  When  a  tenant  in  common  con- 
veys his  undivided  Interest  In  land  held  In 
common,  the  grantee  In  the  deed  is  a  tenant 
in  common  with  the  other  owners  thereof, 
and  one  who  receives  a  conveyance  from  one 
who  owns  an  undivided  interest  In  land, 
whether  acquired  by  descent  or  purchase, 
can  acquire  thereby  no  greater  right  than 
that  which  his  grantor  had.  Robinett  v. 
Preston,  2  Rob.  (41  Va.)  278 ;  Cox  v.  McMul- 
lin,  14  Grat.  (55  Va.)  82 ;  Buchanan  v.  King, 
22  Grat  (63  Va.)  414;  Woods  v.  Early.  95 
Va.  307,  28  S.  E.  374;  Goodloe  v.  Woods, 
115  Va.  540,  80  S.  E.  108 ;  Virginia  Goal  & 
Iron  CJo.  V.  Hylton,  115  Va.  418,  79  S.  E.  337, 
Ann.  Gas.  1915A,  741;  Adams  v.  Briggs  Iron 
Co.,  7  Gush.  (Mass.)  361.  So  that  In  the  ab- 
sence of  dear  evidence  of  an  ouster  of  Mrs. 
Nickels  and  a  denial  of  her  title,  the  posses- 
sicm  of  Hagan  and  the  appellee,  as  the  owners 
of  the  other  five-sixths  of  the  land,  cannot 
be  held  to  be  adverse  to  her  as  the  owner  of 
the  other  one-sixth  thereof.  Stonestreet  v. 
Doyle,  75  Va.  356,  40  Am.  Rep.  731;  Pillow 
V.  Southwest,  etc.,  Co.,  92  Va.  144,  23  8.  E. 
32,  53  Am.  St.  Rep.  804. 

[4]  (2)  Inasmuch  as  the  appellant  was  un- 
der coverture  from  the  date  of  her  marriage, 
July  30,  1867,  until  the  death  of  her  hus- 
band, December  27,  1913,  and  the  adverse 
poi&esslon  which  is  claimed  not  having  be- 
gun before  the  marriage,  the  statute  does  not 
run  during  that  period.  It  is  therefore  mani- 
fest that  title  by  adverse  possession,  if  the 
other  requisites  therefor  existed,  cannot  be 
maintained  against  her. 

For  the  reasons  indicated,  the  decree  com- 
plained of,  so  far  as  it  affects  the  rights  of 
Lucy  A.  Nickels,  will  be  reversed,  and  the 
bill  will  be  dismissed  as  to  her. 

Reversed. 


(85  W.  Va.  116) 

STATE  V.  KITTLE  et  aL    (No.  3754.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Nov.  11, 1919.) 

(Syttahus  hy  the  Court,) 

1.  Rape  <d==>40(l)~EviDENCE  of  ohabactbb  of 

PBOSBCUTKIX. 

In  a  prosecution  for  rape  where  the  defend- 
ant admits  having  illicit  connection  with  the 
prosecutrix,  but  swears  she  consented,  evidence 
of  her  previous  character  for  unchastity  is  ma- 
terial upon  the  principal  issue. 

2.  Rape  «=»40(3)— Witnesseb  ^=s>398(3)— Evi- 
dence OF  PBEVI0T7S  CHAEACTEB  OF  PBOSECU- 

TBIX. 

Where,  in  a  trial  for  rape,  the  defendant 
admits  having  sexual  intercourse  with  the  proa- 
ecntriz,  but  swears  she  consented  to  the  act, 
and  there  is  evidence  tending  to  prove  that, 
prior  to  the  commission  of  the  alleged  crime, 
she  was  a  prostitute  receiving  the  embraces  of 


other  men  promiscuously,  and  she  is  asked  on 
cross-examination  whether  she  did  not,  on  prior 
occasions  designated  and  within  a  month  or 
two  before  the  alleged  offense,  have  illicit  con- 
nection with  certain  other  men,  and  she  denies 
it,  evidence  of  the  facts  denied  are  admissible 
as  tending  to  prove  consent. 

Error  to  Gircuit  Gourt,  Barbour  County. 

Lawrence  Kittle  and  others  were  indicted 
for  rape,  and  they  bring  error.  Reversed  and 
remanded. 

A.  M  Giunlngham,  of  Parsons,  James  Gob- 
erly,  of  Elkins,  and  W.  T.  George,  H.  J.  Wil- 
cox, and  A.  G.  JenMns,  all  of  Phllippl,  for 
plaintiffs  in  error. 

B.  T.  England,  Atty.  Gen.,  Gharles  Ritchie, 
Asst  Atty.  Gen.,  and  W.  Bruce  Talbott,  Pros. 
Atty.,  of  Phllippl,  for  the  State. 

WILLIAMS,  J.  Lawrence  Kittle,  Elbert 
Rhoades,  Ray  Hill,  Arch  George,  Frank  Lo- 
gan, Floyd  Moore,  Thirl  Griffith,  and  Jesse 
Thorpe  were  indicted  for  conunitting  rape 
upon  one  Fannie  Borror,  a  girl  15  years  of 
age,  on  the  night  of  July  16,  1918.  They  were 
indicted  at  a  special  term  of  the  circuit  court 
of  Barbour  county  called  on  the  23d  of  July, 
and  were  Jointly  tried  in  one  week  thereafter, 
and  all  found  guilty  except  Jesse  Thorpe, 
who  was  acquitted.  Floyd  Moore  and  Thirl 
Griffith  were  found  guilty  as  principals  in 
the  second  degree,  with  a  recommendation  by 
the  Jury  that  all  be  punished  by  confinement 
in  the  penitentiai'y,  whereupon  Kittle, 
Rhoades,  and  Moore  were  sentenced  for  a 
period  of  18  years,  Ray  Hill,  Arch  George, 
and  EYank  Logan  for  15  years  each,  and 
Thirl  Griffith  for  10  years.  This  writ  of  er- 
ror was  awarded  upon  the  joint  petition  of 
all  the  defendants.  The  indictment  also 
charges  the  aforesaid  defendants  with  con- 
spiring to  commit  a  rape  upon  the  aforesaid 
Fannie  Borror,  and  with  having  committed 
the  aforesaid  rape  in  pursuance  of  such  con- 
spiracy. 

It  appears  that  on  the  night  of  the  16th 
of  July,  1918,  the  prosecutrix  attended  a 
picture  show  in  the  town  of  Bellngton,  and 
when  the  show  was  over,  about  9:30  o*clock, 
she  came  out  of  the  building  and  was  met 
by  Jesse  Thorpe,  and  together  they  walked 
along  the  street  in  the  direction  of  her  home ; 
that  when  they  came  to  a  comer,  known  as 
Ballah's  corner,  some  of  the  defendants  took 
her  away  from  Thorpe,  and  she  says  defend- 
ant Moore  took  hold  of  her  arm  and  forced 
her  to  go  up  the  hill  to  where  defendant 
Kittle*s  automobile  was  awaiting;  and  that 
Kittle  then  put  her  In  the  car  with  Rhoades, 
Hill,  Logan,  and  George,  and  then  drove  to 
a  place  near  the  village  of  Dartmoor,  some  dis- 
tance from  Bellngton,  and  there  kept  her  the 
remainder  of  the  night;  and  that  during  the 
time  she  was  assaulted,  forcibly  and  against 
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her  will,  by  a  number  of  the  boys,  naming 
them,  and  by  some  of  them  more  than  once. 
She  was  brought  back  near  to  the  town  of 
Bellngton  the  next  morning  abont  7:30  o'clocl^, 
she  says,  and  put  out  in  the  road,  and  went  to 
the  home  of  Mrs.  Borror,  her  foster  mother, 
who  raised  her  since  she  was  a  year  old. 
Mrs.  Mary  Beckner,  a  daughter  of  Mrs.  Bor- 
ror, who  cooks  for  Davis  Bros.  In  their 
restaurant  in  the  town  of  Belington  and  has 
a  room  in  the  same  building  and  usually 
stayed  there  at  night,  swears  she  was  told 
by  her  sister  Gertrude,  about  half  past  7 
o'clock  the  next  morning,  that  Fannie  had  not 
been  at  home  that  night.  She  then  went  im- 
mediately, she  says,  to  her  mother's  home, 
thinking  somebody  had  killed  her,  and  did 
not  find  her  there.  She  went  downtown 
again  and  was  gone  10  or  16  minutes  and 
then  returned  to  her  mother's  and  found 
Fannie  there  crying  and  very  nervous.  She 
says  Fannie^s  dress  was  torn  and  her  under- 
clothes very  bloody,  and  that  she  gave  her  a 
diange  of  clothing  and  her  mother  washed 
her  soiled  underclothes.  Dr.  Rohrbough  ex- 
amined her  at  his  office  that  afternoon  and 
says  he  discovered  that  her  vagina  was  In- 
flamed and  swollen,  and  also  found  what  he 
thought  was  a  small  particle  of  the  hymen 
adhering  to  the  walls  of  the  vagina.  He  says 
she  was  very  nervous.  Dr.  Scott  Smith,  an- 
other physician  who  examined  her  about  a 
week  after  the  alleged  rape  was  committed, 
swears  that  at  that  time  the  local  manifes- 
tations of  injury  were  not  well  marked ;  that 
if  there  had  been  any  Injury,  such  as  testified 
to  by  Dr.  Rohrbough,  they  had  at  that  time 
pretty  well  cleared  up.  But  at  that  time  he 
swears  she  was  very  nervous ;  that  she  could 
hardly  talk  so  as  to  be  understood  on  account 
of  crying.  He  further  states  that  the  pres- 
ence of  a  part  of  the  hymen  adhering  to  the 
walls  of  the  vagina  would  be  evidence  of  the 
fact  that  the  hymen  had  been  recently  rup- 
tured; that  when  ruptured  it  soon  disap- 
pears entirely. 

All  of  the  defendants,  except  Thorpe, 
Moore,  Griffith,  and  Rboades,  admit  they  had 
sexual  intercourse  with  the  prosecutrix  on 
the  night  in  question;  but  they  deny  they 
used  any  force.  They  all  swear  that  she  con- 
sented, and  Kittle  and  Logan  swear  they 
had  had  sexual  intercourse  with  her  on  pre- 
vious occasions  with  her  consent.  As  evi- 
dence tending  to  prove  consent,  defendants 
offered  to  prove  by  other  witnesses  that  she 
had  had  sexual  Intercourse  with  a  number 
of  other  boys,  on  other  occasions  not  long 
before  July  16,  1918.  Before  offering  this 
evidence,  the  prosecutrix  was  asked  on 
cro8»-examlnation  if  she  had  not  had  illicit 
intercourse  with  other  boys,  naming  them,  on 
previous  occasions  to  which  her  attention 
was  particularly  called,  and  she  said  she  had 
not,  and  denied  that  she  had  ever  been  out 
at  nij^t  with  any  boys,  and  denied  that  she 


had  ever  had  sexual  intercourse  with  any  one 
prior  to  the  time  of  the  alleged  rape.  This 
proffered  testimony  was  rejected,  and  its 
rejection  is  assigned  as  error.  Whether  such 
evidence  is  admissible  is  a  question  on  which 
there  is  much  conflict  in  the  authorities. 
We  are  not  cited  to  any  early  Virginia  de- 
cisions, or  any  decisions  of  this  court  direct- 
ly on  the  question,  and  we  have  failed  to  flnd 
any.  In  a  comparatively  recent  Virginia  de- 
cision, we  find  the  question  whether  or  not 
the  chastity  of  the  prosecutrix  in  a  trial  for 
rape  can  be  supported  by  evidence,  unless  it 
has  been  previously  attacked,  mooted  but  not 
decided.  Ooleman  v.  Commonwealth,  84  Va. 
1,  3  S.  E.  878.  And  in  Fry  v.  Commonwealth, 
82  Va.  334,  it  was  held  not  permissible  on 
cross-examination  of  the  prosecutrix  to  ask 
her  if  she  had  not  before  been  a  person  of 
unchaste  character.  But  the  opinion  on  this 
point  is  brief  and  cites  no  authority  and 
gives  no  reason  for  denying  the  question. 
Whether  the  question  was  considered  by  the 
court  as  privileged,  or  as  introducing  collat* 
eral  matter  for  the  purpose  of  contradicting 
the  witness,  the  opinion  does  not  state. 

[1]  It  seems  to  us  that  the  previous  char- 
acter of  the  prosecutrix  for  chastity  or  un- 
chastlty  is  material  upon  the  vital  issue 
whether  or  not  the  prosecutrix  consented. 
Here  she  swears  she  was  forced  against 
her  will,  and  resisted  all  she  could.  But 
defendants  swear  she  consented  to  the  act 
with  each  one  of  them  who  had  sexual  in- 
tercourse with  her.  The  evidence  is  not 
admissible  because  the  law  does  not  recog- 
nize that  rape  may  be  committed  upon  an 
unchaste  as  well  as  upon  a  chaste  female, 
but  for  the  reason  that  It  is  very  much 
more  probable  that  a  prostitute  would  con- 
sent to  the  act  than  that  a  previously 
chaste  woman  would  consent  Mr.  Greenleaf 
says  the  rules  of  evidence  are  founded  in  the 
philosophy  of  nature,  in  the  truths  of  history, 
and  the  experiences  of  common  life.  When  a 
charge  of  rape  is  made,  one  of  the  first 
questions  that  arises  in  the  mind  of  a  person 
who  does  not  know  the  complainant,  the  ac- 
cused, or  any  of  the  attendant  circumstances, 
is:  What  is  the  character  of  the  complain- 
ant? Says  Judge  Freeman,  who  delivered 
the  opinion  of  the  court  in  Titus  v.  State,  7 
Baxt.  (Tenn.)  at  page  133: 

"It  would  be  absurd,  and  shock  oar  sense  of 
truth,  for  any  man  to  affirm  that  there  was  not 
a  much  greater  probability  in  favor  of  the  prop- 
osition that  a  common  prostitute  had  yielded  her 
assent  to  sexual  intercourse  than  in  the  case  of 
the  virgin  of  uncontaminated  purity.  All  will 
readily  assent  to  the  proposition  that  she  who 
followed  prostitution  as  a  trade  would  not  be  so 
likely  to  depart  from  her  degraded  habit,  and 
resist  an  offer  for  indulgence  of  illicit  vice,  as 
would  the  woman  of  perfect  purity,  whose  every 
instinct  would  prompt  her  *  to  revolt  at  the 
thought  of  such  a  liberty.  Yet  the  principle 
which  would  exclude  the  testimony  offered  most 
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necessarily  be  based  on  the  idea,  either  that  no 
such  difference  exists,  or  that  this  element,  on 
which  every  one  would  necessarily  rely  in  the 
formation  of  an  opinion  on  the  question  of  con- 
sent as  of  great  weight,  shall  be  disregarded  in 
such  an  investigation  in  court,  where  the  highest 
object  should  be  the  ascertainment  of  truth,  by 
all  means  fairly  tending  to  its  development" 

See,  also,  Benstine  y.  State,  2  Lea  (Tenn.) 
169,  31  Am.  Rep.  503. 

It  was  held  in  People  ▼.  Abbot,  10  Wend. 
(N.  Y.)  192,  that  In  a  trial  for  rape  the  prose- 
catriz  might  be  asked  whether  she  had  pre- 
vious connections-  with  other  men  and  that 
she  was  not  privileged  from  answering.  This 
Is  a  well-considered  case,  and  the  very  able 
and  logical  opinion  of  Judge  Cowen  shows 
that  evidence  of  previous  unchastity  is  of 
primary  importance  upon  the  vital  issue 
whether  or  not  the  prosecutrix  consented, 
and  that  the  question  was  not  permissible 
simply  for  the  purpose  of  laying  a  founda- 
tion to  impeach  the  reputation  of  the  pros- 
ecutrix for  truth  and  veracity,  but  to  prove 
that  she  was  a  common  prostitute,  and  would 
therefore  be  more  likely  to  consent  to  the  act 
The  Judge  says: 

''It  goes  to  her  credibility  in  the  particular 
matter,  to  a  drcumstance  relevant  to  the  case 
in  hand  from  which  the  jury  are  asked  to  say 
she  did  consent;  and  it  may  be  proved  by  the 
prosecutrix,  or,  if  she  deny  it,  by  others." 

Many  of  the  courts  of  this  country,  fol- 
lowing some  of  the  English  decisions,  hold 
that  the  question  is  a  privileged  one,  and 
that,  tf  the  prosecutrix  denies  it  or  refuses 
to  answer  it,  the  defendant  is  precluded  from 
contradicting  her,  because  it  is  certain  to 
be  a  collateral  matter.  We  understand  very 
readily  how  it  would  be  a  collateral  matter 
if  the  question  is  asked  only  for  the  purpose 
of  laying  a  foundation  for  impeaching  the 
prosecutrix  for  truth  and  veracity.  The  ques- 
tion is  allowable  on  cross-examination  of  the 
prosecutrix  because  her  previous  character 
for  chastity  or  unchastity  is  a  material  fact 
bearing  on  the  material  issue,  whether  or  not 
she  consented.  It  relates  to  an  operation  of 
the  mind,  and  the  admissibility  of  evidence 
of  previous  unchastity  rests  on  the  same 
principle  on  which  evidence  is  received  to 
prove  a  scienter,  as  in  cases  of  passing 
counterfeit  money,  wherein  it  is  admissible 
to  prove  that  the  accused  on  prior  occasions 
passed  counterfeit  money  as  evidence  tend- 
ing to  prove  that  he  knowingly  did  so  in  the 
particular  instance  on  trial;  and,  in  many 
Instances  wherein  it  becomes  necessary  to 
prove  the  intent  with  which  a  particular  act 
was  done,  evidence  of  other  similar  and  dis- 
tinct acts  are  admissible  as  tending  to  prove 
the  intent  of  the  particular  act  Bank  of 
Pennsboro  v.  Barker,  75  W.  Va.  244,  83  S.  E. 
898.  In  Woods  v.  People,  55  N.  Y.  515,  14 
Am.   Bep.  309,  following   People  y.  Abbot, 


supra,  it  was  hdd  that  «vidence  on  behalf  of 
the  prisoner  to  prove  that  the  prosecutrix 
was  in  the  habit  of  ree^ving  men  in  her 
dwelling  for  the  purpose  of  promiscuous  in- 
tercourse was  proper.  See,  also.  People  y. 
Betsinger,  11  N.  Y.  Supp.  916.^  In  Brennan 
v.  People,  7  Hun  (N.  Y.)  171,  a  trial  for  rape, 
the  prosecutrix  denied  on  cross-examination 
that  she  had  gone  with  a  man  to  a  liquor 
shop  and  afterwards  accompanied  him  to  a 
lumber  yard  and  endeavored  to  get  him  to 
have  carnal  intercourse  with  her,  and  evi- 
dence to  prove  this  fact  was  excluded  by  the 
trial  court.  But  on  appeal  the  exclusion  of 
the  evidence  was  held  to  be  error.  The  fol- 
lowing decisions  also  hold  such  evidence  ad- 
missible: State  T.  Murray,  63  N.  C.  31; 
State  V.  Freeman,  100  N.  C.  429,  5  S.'E.  921; 
Brown  y.  State,  72  Miss.  997,  17  South.  278 ; 
Nolan  V.  State,  48  Tex.  Or.  R.  430,  88  S.  W. 
242;  and  Stewart  t.  Commonwealth,  141 
Ky.  522,  133  S.  W.  202.  Prof.  Wigmore,  in 
his  very  able  and  comprehensive  treatise  on 
evidence  (volume  1,  |  200),  says  that  no  ques- 
tion of  evidence  has  beai  more  controverted 
than  this  one,  and  quotes  extensively  and  ap- 
provingly from  the  opinion  of  Judge  Cowan 
in  People  v.  Abbot,  supra,  which  he  desig- 
nates as  the  classical  opinion  in  favor  of  ad- 
mitting such  evidence,  and  then  expresses  his 
ovm  opinion  in  the  following  language: 

"Between  the  evil  of  putting  an  iimooent  or 
perhaps  an  erring  woman's  security  at  the 
mercy  of  a  villain,  and  the  evU  of  putting  an 
innocent  man's  liberty  at  the  mercy  of  an  un- 
scrupulous and  revengeful  mistress,  it  is  hard  to 
strike  a  balance.  But  with  regard  to  the  in- 
tensity of  injustice  involved  in  an  erroneous 
verdict,  and  the  practical  frequency  of  either 
danger,,  the  admission  of  the  evidence  seems 
preferable." 

[2]  The  spedflc  acts  of  unchastity,  which 
the  defendants  sought  to  prove  by  the  re- 
jected evidence,  related  to  escapades  alleged 
to  have  occurred  within  only  a  month  or  two 
prior  to  the  16th  of  July,  1918,  with  a  number 
of  boys  other  than  the  defendants  when  three 
or  four  boys  were  present  at  the  same  time, 
all  v(ritnessing  the  act,  and  more  than  one 
of  them  actually  engaging  therein,  with  her 
consent  Such  testimony  is  admissible  as 
evidence  tending  to  prove  the  previous  gen- 
eral bad  moral  diaracter  of  the  prosecutrix — 
a  fact  material  in  determining  the  vital  is- 
sue in  the  case.  The  admission  of  testi- 
mony by  some  of  the  defendants  themselves 
of  previous  illicit  intercourse  with  the  pros- 
ecutrix does  not  cure  the  error.  Defendants 
were  entitled  to  prove  the  fact  by  disinterest- 
ed witnesses. 

It  is  contended  that  there  is  no  evidence 
to  support  the  verdict  against  the  defendants 


^  Reported  In  full  in  the  New  York  Supplement; 
reported  as  a  memorandum  declsioA  without  opinion 
in  68  Hun.  60«. 
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Moore  and  Griffith,  who  were  found  guilty 
as  prindpals  in  the  second  degree.  This 
point  is  not  well  taken,  for  there  is  evidence 
from  which  the  Jury  could  conclude  that  they 
were  conspirators,  present,  aiding  and' abet- 
ting when  the  alleged  crime  was  committed. 

Complaint  is  also  made  of  the  giving  of  in- 
structions Nos.  8,  4,  5,  and  8  on  behalf  of 
the  state.  We  have  carefully  considered 
these  instructions  and  do  not  find  any  error 
in  them. 

We  reverse  the  Judgment  and  demand  the 
case  for  a  new  trial. 


(85  W.  Va.  101) 

RAMSET 


V.  ENGLAND  et  aL 


(Supreme  Court  of  Appeals  of  West  Virginia. 

Nov.  11,  1019.) 

(SyUahiu  hy  the  Court,) 

1.  Eqttitt  ^=>827— Vabianc^b  bbtwebn  an- 
swer AND  PB00F8. 

The  defendant  in  a  suit  in  equity  will  be 
reqaired  to  abide  by  the  case  made  in  his  an- 
swer, and  will  not  be  permitted,  in  case  the  same 
fails,  to  take  advantage  of  another  case  made 
by  the  proofs,  not  set  up  in  the  answer. 

2.  Appeal  and  ebbob  €=»1009(8)— Review  ot 

DBCBEE  on  OONTLKSTINO  EVIDENCE. 

The  decree  of  a  circuit  court,  based  upon 
conflicting  oral  evidence,  will  not  be  reversed, 
unless  such  evidence  plainly  preponderates  in 
favor  of  the  complaining  party. 

Appeal  from  Circuit  Court,  Barl^our 
County. 

Suit  by  Augusta  Cross  Ramsey  against 
John  H.  England,  administrator  of  Stephen 
Cross,  deceased,  and  others,  to  cancel  a  Joint 
note  and  to  recover  amounts  received  from 
sale  of  items  of  personal  property.  Decree 
for  defendants,  dismissing  the  bill,  and  plain- 
tiff appeals.  Reversed  in  part,  and  affirmed 
In  part,  and  decree  entered  for  plaintiff. 

A.  M.  Cunningham,  of  Pars(ms,  for  appel- 
lant. 

Jenkins  &  Jenkins  and  Charles  M.  Mur- 
phy, all  of  Philllpi,  for  appellees. 

RITZ,  J.  A  number  of  years  ago  the  plain- 
tiff in  this  siilt  intermarried  with  one  Samuel 
Cross,  son  of  Stephen  Cross.  It  seems  that 
Stephen  Cross  was  the  owner  of  a  small  par- 
cel of  real  estate,  which  he  conveyed  some 
time  since  to  the  plaintiff,  his  daughter-in- 
law,  and  to  the  wife  of  the  defendant,  his 
daughter,  reserving  to  himself  a  life  estate 
therein.  Subsequently  the  plaintiff  bought 
the  interest  of  her  sister-in-law  and  became 
the  owner  of  the  entire  estate^  subject  to  the 
life  estate  of  lier  ftither-in-law.  Some  10  or 
12  years  ago  her  husband,  Samuel  Cross,  dc^ 
parted  this  life.    Until  a  few  months  before 


the  death  of  his  son  Stephen  Cross  had  been 
living  at  the  home  of  the  plaintiff  and -her 
husband,  but  for  a  few  months  just  prior  to 
the  son's  death  he  had  been  living  at  the 
home  of  his  daughter,  Mrs.  England.  How- 
ever, when  his  son,  Samuel  Cross,  died,  he 
came  to  the  home  of  his  daughter-in-law,  and 
continued  to  reside  there  until  the  time  of 
his  death.  In  the  year  1915  the  plaintiff,  to- 
gether with  her  father-in-law,  Stephen  Cross, 
made  sale  of  the  tract  of  land  upon  which 
they  were  living  for  the  sum  of  $1,254,  and 
purchased  another  farm  for  the  sum  of 
$1,500,  paying  thereon  the  sum  of  $1,125  In 
cash,  and  executing  two  notes,  for  the  sum 
of  $187.50  each,  due,  respectively,  at  one  and 
two  years  from  date.  The  cash  payment  of 
$1,125  was  part  of  the  purchase  money  of 
the  old  farm.  The  balance  thereof  was  paid 
over  to  Stephen  Cross.  After  the  purchase 
of  this  farm  the  plaintiff,  together  with  her 
family,  including  her  father-in-law,  moved 
into  the  house  upon  the  land,  and  she  con- 
tinued to  reside  there  until  after  her  mar- 
riage with  J.  Ia.  Ramsey,  a  few  months  before 
her  father-in-law's  death;  her  father-in-law 
continuing  to  reside  there,  until  his  death  in 
the  fall  of  1916,  with  one  of  the  married 
sons  of  the  plaintiff,  after  her  marriage  and 
removal  from  the  house  to  the  home  of  her 
husband.  After  the  death  of  Stephen  Cross, 
the  defendant  John  H.  Bngland  was  appoint- 
ed administrator  of  his  estate.  Appraisers 
were  likewise  appointed,  and  when  they  un- 
dertook to  appraise  certain  items  of  personal 
property  as  the  estate  of  Stephen  Cross,  the 
plaintiff  claimed  that  the  same  belonged  to 
her,  and  should  not  be  appraised  as  belong- 
ing to  the  estate  of  Stephen  Cross.  These 
items  included  a  cow,  four  hogs,  a  lot  of 
chickens,  a  lot  of  hay,  some  wheat,  a  sewing 
machine,  and  a  few  other  small  Items  of  per- 
sonal property.  The  appraisers  disregard- 
ed her  claim,  and  appraised  the  same  as  the 
property  of  Stephen  Cross.  In  addition  to 
this  there  was  found  among  the  papers  of 
Stephen  Cross  one  of  the  notes  for  $187.50, 
which  had  been  given  for  the  deferred  pur- 
chase money  upon  the  farm  as  aforesaid. 
As  before  stated,  these  were  Joint  notes  of 
Stephen  Cross  and  the  plaintiff.  Upon  the 
theory  that  the  plaintiff  was  the  principal  in 
this  note,  and  Stephen  Cross  simply  surety, 
and  had  paid  it  out  of  his  own  funds,  the  ap- 
praisers appraised  this  as  a  debt  due  the  es- 
tate of  Stephen  Cross  by  the  plaintiff.  After 
the  appraisement  of  the  items  of  personal 
property  above  referred  to,  the  administra- 
tor sold  the  same.  Plaintiff  cont^ided  that 
it  was  improper  for  the  administrator  to  ap- 
praise the  note  for  $187.50  .as  a  debt  against 
her,  for  the  reason  that  it  was  paid  off^  out 
of  her  estate,  and  not  out  of  the  estate  of 
Stephen  Cross.  She  brought  this  suit  for  the 
purpose  of  canceling  the  said  note,  and  Cor 


^=s>For  other  eases  see  same  topic  and  KEY-NUMBER  In  all  Key-Numbered  Digests  and  Indexes 
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the  purpose  of  recoyering  from  the  adminis- 
trator tlie  amounts  received  for  the  items  of 
personal  property  sold  by  him,  which  she 
claimed  belonged  to  her.  The  court  below 
found  that  the  note  for  $187.50  was  assets  in 
the  hands  of  the  administrator,  that  the 
items  of  personal  property  claimed  by  the 
plaintiff  were  not  hers,  but  were  the  property 
of  Stephen  Gross,  and  dismissed  the  plain- 
tiff's bill,  with  costs,  and  from  this  decree 
she  prosecutes  this  appeaL 

So  far  as  the  note  for  $187.50,  which  was 
appraised  as  a  debt  due  the  estate  of  Stephen 
Cross  by  the  plaintiff,  is  concerned,  it  Is 
shown  that  this  note  was  paid  off  with  part 
of  the  proceeds  of  the  sale  of  two  horses  and 
a  cow.  These  two  horses  and  this  cow  were 
sold  for  $300;  $195  of  this  was  paid  in  dis- 
charge of  one  of  the  notes,  the  principal  and 
interest  thereof  amounting  to  that  sum;  $50 
was  paid  upon  a  note  which  was  outstanding 
as  part  of  the  purchase  price  for  one  of  the 
horses,  and  the  other  $55  was  paid  as  a  credit 
upon  the  other  $187.50  note,  which  was  not 
then  due.  The  plaintiff  claimed  in  her  bill 
that  these  two  horses  and  the  cow,  which 
were  sold  for  this  $300,  belonged  to  her,  and 
that  when  this  note  was  paid  out  of  the  pro- 
ceeds of  the  sale  it  was  a  discharge  thereof. 
She  also  contended  that  the  other  items  of 
personal  property  above  mentioned,  and 
which  were  appraised  by  the  appraisers  and 
sold  by  the  administrator,  belonged  to  her, 
and  she  says  she  is  willing  to  take  from  the 
administrator  the  amount  he  received  there- 
for at  the  sale,  instead  of  attempting  to  re- 
cover the  personal  property  in  kind.  The  an- 
swer of  the  defendant  admits  that  the  two 
notes,  of  $187.50  each,  were  given  for  the  de- 
ferred payments  of  purchase  money  on  the 
farm  above  referred  to.  This  answer  denies, 
however,  that  this  farm  was  purchased  by 
the  plaintiff.  It  alleges  that  the  farm  was 
purchased  by  Stephen  Gross  for  the  sum  of 
$1,500,  and  that  he  acted  in  said  purchase 
in  his  own  behalf,  and  had  the  deed  to  said 
land  made  to  the  plaintiff,  and  had  her  join 
in  the  execution  of  the  two  deferred  pur- 
chase-money notes  simply  for  the  considera- 
tion that  she  was  to  take  care  of  the  said 
Stephen  Cross  during  his  natural  life.  The 
answer  denies  that  the  two  horses  belonged 
to  the  plaintiff,  and  denies  that  the  other 
property,  the  value  of  which  she  seeks  to  re- 
cover, belonged  to  her. 

[1]  Much  evidence  Is  taken  In  this  case  by 
both  parties,  a  large  amount  of  it  being 
purely  hearsay,  and  for  that  reason  inadmis- 
sible. The  first  question  that  presents  it- 
self to  us  is:  Can  the  defendant,  under  the 
allegations  of  his  answer,  insist  that  the 
$187.50  note  Is  a  debt  due  the  estate  of  Ste- 
phen Cross  by  the  plaintiff?  He  sets  up  a 
theory  in  bis  answer  in  regard  to  the  execu- 
tion of  this  note,  which  makes  his  decedent 
the  principal  in  the  transaction,  and  pri- 


marily responsible  for  the  payment  of  the 
note.  Can  he  disregard  that  allegation,  and 
insist  that  it  is  the  obligation  of  the  plain- 
tiff paid  by  his  decedent  as  her  surety?  It 
is  a  general  rule  of  equity  pleading  that  a 
defendant  is  bound  by  the  allegations  of  his 
answer.  If  he  sets  up  a  particular  state  of 
facts,  which  he  claims  defeats  the  plaintiff's 
right  to  recover,  and  this  fails  him,  he  can- 
not then  rely  upon  another  inconsistent  the- 
ory not  pleaded.  Beach,  Modem  Equity 
Practice,  §'387;  Ca vender  v.  Ca vender,  114 
U.  S.  464,  5  Sup.  Ct  955,  29  L.  Ed.  212 ;  I/lp- 
pincott  V.  Ridgway,  11  N.  J.  Eij.  526 ;  Mead 
V.  Coombs,  26  N.  J.  Eq.  173.  It  would  seem 
that  the  defendant  is  bound  by  the  effect  of 
the  allegations  of  his  answer  that  this  pur- 
chase was  one  by  Stephen  Cross  himself,  and 
that  he  probured  the  deed  to  be  made  to  his 
daughter-in-law  as  a  gift,  or  rather  in  con- 
sideration that  she  would  maintain  him  dur- 
ing his  life.  If  this  is  true,  then  the  pay- 
ment of  one  of  the  deferred  purchase-money 
notes  by  Stephen  Cross  would  be  no  more 
than  a  payment  by  the  party  primarily  liable 
therefor. 

This  might  dispose  of  the  question  raised 
here  so  far  as  the  validity  of  the  $187.50  note 
as  a  claim  against  plaintiff  is  concerned.  It 
is  necessary,  however,  to  consider  the  plain- 
tiff's claim  to  the  other  items  6f  personal 
property,  and,  that  being  so,  we  will  like- 
wise consider  her  status  in  regard  to  the 
horses  and  the  cow  which  produced  the  mon- 
ey with  which  this  note  was  paid.  Admit- 
tedly the  cow,  which  was  sold  with  the  two 
horses  and  produced  the  $300,  was  the  prop- 
erty of  the  plaintiff.  It  is  practically  con- 
ceded that  the  value  of  this  cow  in  the  trans- 
action was  $50,  s6  that  $50  of  this  purchase 
money  belonged  to  the  plaintiff.  Of  the  other 
$250,  $50  was  applied  to  pay  a  note  whi<^ 
was  due  to  a  former  owner  of  one  of  the 
horses,  so  that  whether  it  was  the  property 
of  the  plaintiff,  or  the  property  of  Stephen 
Cross,  matters  not,  so  far  as  that  $50  is  con- 
cerned, as  whoever  owned  the  horse  owed  the 
debt  The  evidence  in  regard  to  the  owner- 
ship of  this  property  is  that  one  of  the  horses 
was  purchased  by  Stephen  Cross  and  his 
grandson,  Lee  Cross,  from  one  Jake  Coonts 
for  the  sum  of  $110 ;  that  $20  of  this  money 
was  paid  in  caslx,  and  that  this  $20  was  fur- 
nished by  Lee  Cross,  who  was  at  that  time 
a  minor;  that  for  the  balance  of  the  pur- 
chase money  a  note  was  given;  and  that 
this  note  was  taken  up  by  Stephen  Gro^s 
with  the  money  received  by  him  from  the 
sale  of  the  farm  above  referred  to.  As  be- 
fore stated,  this  farm  was  owned  by  the 
plaintiff,  subject  to  the  life  estate  of  Ste- 
phen Cross,  and  the  farm  which  they  pur- 
chased and  substituted  in  its  place  was  held 
by  the  like  title.  It  is  quite  clear  that  the 
purpose  was  to  invest  the  proceeds  of  the 
first  farm  in  the  second  farm,  and  to  place 
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the  parties  in  exactly  the  same  position  in 
regard  to  the  second  farm  that  they  were  in 
r^ard  to  the  firsts  so  that  when  this  money 
was  received  from .  the  sale  of  this  horse, 
and  was  applied  to  pay  on  the  deferred  pur- 
chase-money note  on  the  farm,  it  went  where 
in  eqtdty  and  good  conscience  it  belonged. 
In  regard  to  the  other  horse,  the  evidence  Is 
not  so  clear.  It  appears  that  a  horse  was 
purchased,  and  a  note  given  for  $50  for  the 
balance  of  the  purchase  money.  This  horse 
was  traded  by  one  of  the  .plaintifTs  sons  for 
another,  and  he  paid  in  addition  a  small  sum 
of  money,  which  he  claims  was  hlB  own.  It 
was  the  horse  thus  obtained  that  was  sold 
with  the  other  horse  and  the  cow,  and  the 
purchase  money  ci  $300  obtained  therefrom. 
Much  evidence  is  taken  on  both  sides,  which 
does  little  more  than  cloud  the  question  at 
issue.  One  thing  is  proven  very  clearly,  and 
that  is  that  Stephen  Cross  knew  all  about  the 
sale  of  these  two  horses  and  the  cow,  and 
participated  therein,  and  that  he  intended 
the  purchase  money  received  from  them  to  be 
applied  to  the  payment  of  the  notes  on  the 
land.  In  fact,  it  is  very  clearly  shown  that 
this  was  the  purpose  in  selling  these  horses 
and  the  cow.  He  was  anxious,  if  he  could, 
before  he  died,  to  have  this  land  cleared  up 
and  these  debts  paid  off,  and  his  daughter-in- 
law  agreed  with  him  in  this  view.  The  ap- 
plication of  the  purchase  money  was  made 
to  the  note  quite  a  while  before  his  death, 
and  he  never  raised  any  objection  to  that 
use  of  the  purchase  money.  In  fact,  it  was 
his  express  desire  that  it  should  be  so  used. 
This,  together  with  the  other  evidence  in  the 
case,  convinces  us  that  whether  this  horse 
belonged  to  Stephen  Gross,  or  to  the  plain- 
tiff, is  not  very  materiaL  It  was  the  dear 
purpose  of  both  of  the  parties  to  utilize  the 
purchase  money  for  the  payment  of  this  debt 
on  the  land.  It  appears  that  Stephen  Gross 
had  lived  with  the  plaintiff  for  many,  many 
years.  This  was  the  only  home  he  had.  She 
and  her  children  took  care  of  him  in  his  de- 
clining years,  when,  according  to  the  evi- 
dence, his  own  daughter  declined  to  allow 
him  to  live  at  her  home,  and  it  is  but  natural 
that  he  should  have  desired  to  leave  this 
farm  to  her  and  her  family,  as  free  as  pos- 
sible from  incumbrances.  We  are  well  sat- 
isfied that  the  note  for  $187.60  should    be 


treated  as  paid  and  discharged,  and  not  as 
a  liability  against  the  plaintiff. 

In  regard  to  the  cow  claimed  by  the  plain- 
tiff, the  evidence  is  that  this  cow  was  bought 
from  one  Gharley  Goonts,  and  that  he  re- 
ceived therefor  a  calf,  a  stack  of  hay,  and 
$8  in  money.  It  is  conceded  that  the  calf 
was  the  property  of  the  plaintiff.  The  hay- 
stack received  by  Idm  as  part  payment  for 
the  cow  was  acquired  in  this  manner:  When 
the  plaintiff  purchased  the  farm  upon  which 
Stephen  Cross  was  residing  at  the  time  of 
his  death,  the  vendor  reserved  this  stack  of 
hay,  which  was  there  on  the  farm.  Subse- 
quently it  was  purchased  from  the  owner, 
and  was  paid  for  by  one  of  the  plaintiff's 
minor  daughters  working  for  the  owner 
thereof  until  the  debt  was  discharged.  This 
is  shown  by  the  testimony  of  the  plaintiff,  of 
her  daughter,  and  of  the  party  from  whom 
the  haystack  was  purchased.  The  evidence 
as  to  who  furnished  the  $8  is  not  so  satis- 
factory. The  plaintiff  and  one  of  her  daugh- 
ters testify  that  the  daughter  worked  out  and 
earned  some  money,  which  was  paid  In  cash, 
and  in  this  way  the  $8  was  acquired.  Flrom 
these  facts  we  are  constrained  to  hold  that 
this  red  cow  also  belonged  to  the  plaintiff. 

[21  The  evidence  in  regard  to  the  other 
items  of  property  claimed  is  not  at  all  sat- 
isfactory. Some  of  it— that  ia  to  say,  the 
hay  and  wheat  left  upon  the  farm — ^are  evi- 
dently emblements,  and  belonged  to  the  life 
tenant,  in  the  absence  of  any  other  show- 
ing. As  to  the  other  items,  the  court  has 
found  that  they  were  the  property  of  Stephen 
Cross  at  the  time  of  his  death,  and,  in  view 
of  the  uncertain  state  of  the  evidence,  we 
will  not  disturb  that  finding. 

We  are  of  opinion,  therefore,  to  reverse  the 
decree  of  the  circuit  court  so  far  as  it  holds 
that  the  note  of  $187.50  is  a  claim  against 
the  plaintiff  in  the  hands  of  the  defendant, 
and  that  the  cow  referred  to  was  the  prop- 
erty of  defendant's  decedent,  and  also  so  far 
as  it  decreed  costs  against  the  plaintiff,  and 
afiirm  the  same  in  all  other  respects,  and  to 
mter  a  decree  here  canceling  the  said  note 
for  $187.60,  decreeing  in  fttvor  of  the  plain- 
tiff for  the  sum  of  $52,  the  amount  received 
by  the  administrator  for  the  cow  sold  by  him, 
and  for  costs  in  favor  of  the  plaintiff,  both 
in  this  court  and  the  court  below. 
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REVELLB  et  aL  ▼.  McQUAY  et'  aL 

(Sapreme  Court  of  Appeals  of  West  Virginia. 

Nov.  11,  1919.) 

(8yUabu9  hy  the  Court., 

1.  Sales  ^=»199— Intent  of  pasties  govsbns 

PASSING  or  TITLE. 

Where  by  the  terms  of  a  contract  for  the 
sale  and  purchase  of  personal  property,  in  this 
case  lumber  manufactured  and  to  be  manufac- 
tured and  placed  on  atick  in  a  mill  yard,  the 
parties  make  or  manifest  ,their  intentions  to 
pas(8  the  title  to  the  purchaser  when  so  placed 
on  stick  at  the  mill  and  before  delivery  thereof 
f.  o.  b.  cars  at  the  railroad,  their  intentionB  so 
manifested  must  be  allowed  to  govern. 

2.  lyuuduijbnt    conveyances    ^s>120(1)  — 
What    constftutb    "unlawful    pbefee- 

ENCE." 

Payments  by  the  purchaser  of  such  prop- 
erty, after  having  so  acquired  right  and  title 
thereto,  and  after  having  paid  the  seller  the 
full  purchase  price  therefor,  to  a  creditor  of 
the  seller,  in  consideration  of  service  rendered 
or  to  be  rendered  by  him  to  the  purchaser,  to  be 
credited  on  account  of  the  seller,  become  in- 
solvent, are  not  unlawful  preferences  voidable 
as  such  under  section  2  of  chapter  74  (sec  3830) 
of  the  Code  of  1913,  and  recoverable  from 
such  creditor  in  a  suit  by  other  creditors  of  the 
insolvent  debtor. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  Second  Series,  Unlawful  Prefer- 
ence.] 

Appeal  from  drcuit  Oo>art»  Bandolph 
County. 

Suit  by  0.  De  T.  B.  Revelle  and  others 
against  Robert  SI  McQuay,  the  Laurel  River 
Lumber  Cknnpany,  and  others.  Decree  for 
plaintiffs,  and  defendant  Laurel  River  Lum- 
ber Ck>mpany  appeals.  Affirmed  in  part,  re- 
versed in  part  and  remanded. 

Talbott  9c  Hoover,  of  Elkins,  for  ai^ellant. 
A.  M.  &  Nell  Ounningham,  of  Oharleston, 
for  appellees. 

MILLER,  P.  In  a  suit  by  creditors  of 
McQuay  the  principal  question  presented  by 
the  appeal  of  the  Laurel  River  Lumber  Com- 
pany is  whether  as  alleged  in  the  bill  and 
denied  in  the  answer  but  decreed  against 
appellant,  it  obtained  from  McQuay  a  pref- 
erence in  the  sum  of  $2,094.77,  or  in  any 
sum,  rendered  void  as  such  by  section  2, 
diapter  74  (sec.  3830)  of  the  Ck>de. 

The  record  shows  that  the  alleged  prefer- 
ences, aggregating  $2,004.77  and  decreed  to 
the  special  receivers,  consisted:  First,  of  a 
dheck  of  the  Reese-Sheriff  Lumber  Com- 
pany, dated  March  6»  1915,  payable  to  appel- 
lant for  $500.00 ;  second,  of  three  items,  one 
of  May  28,  1915,  for  $06.74,  one  of  June  15, 
1915,  for  $196,  and  the  other  of  September 
11,  1915^  for  $15.06,  proceeds  of  the  sale  of 


certain  lots  of  lumber;  third,  the  sum  of 
$1,286.97,  the  value  of  certain  lumber  turned 
over  to  appellant^  through  McQuay,  by  the 
Reese-Sheriff  Lumber  Company,  all  antedat- 
ing the  institution  of  the  i^aintiffs'  suit 

The  main  contention  of  the .  appellant  is 
that  the  money  so  paid  and  the  lumber 
turned  over  by  the  Reese-Sheriff  Lumber 
Company,  though  the  lumber  was  purchased 
by  that  company  from  McQuay,  was  at  the 
time  of  such  payments  and  delivery  of  the 
lumber  to  appellant  the  money  and  property 
of  the  Reese-Sheriff  Lumber  Company  and 
not  of  McQuay,  and  that  plaintiffs  end  the 
other  creditors  of  McQuay  have*  no  right  to 
pursue  the  money  and  property  so  received 
by  appellant  into  its  hands  as  unlawful 
preferences. 

The  bases  of  appeUanf  s  claim  are:  First, 
that  by  contract  in  writing  between  McQuay 
and  the  Reese-Sheriff  Lumber  Company, 
made  September  16,  1914,  and  recorded  in 
the  county  clerk's  office  November  23,  1914, 
McQuay,  as  party  of  the  first  part  agreed  to 
sell  and  did  sell,  and  the  Reese-Sheriff  Lum- 
ber Company  agreed  to  purchase  all  the 
lumber  of  the  various  kinds  and  amounts 
therein  set  forth,  whidi  McQuay  should  man- 
ufacture on  his  operation  located  at  Jen- 
ningston.  West  Virginia,  and  whidi  was  to 
be  manufactured  during  the  season  of  1914 
and  the  early  part  of  1915,  in  accordance 
with  the  orders  of  the  purchaser,  the  con- 
tract describing  In  detail  the  approximate 
amounts  of  each  kind  of  lumber  covered 
thereby. 

Another  part  of  the  agreement  and  one 
relied  on  to  support  the  finding  of  the  com- 
missioner and  the  decree  complained  of,  is 
that  the  prices  agreed  upon  were  f .  o.  b.  cars 
at  Hendricks,  West  Virginia,  on  the  Western 
Maryland  Railroad,  implying,  if  not  stipulat- 
ing, as  it  is  contended,  that  the  title  to 
the  lumber  Should  not  pass  to  the  purchaser 
until  delivered  on  board  cars  at  Hendricks. 
But  a  subsequent  paragraph  of  the  contract 
and  one  relied  on  to  show  tihe  intention  of  the 
parties  to  pass  title  earlier  Is  the  agreement 
on  the  part  of  the  lumber  company  to  make 
an  advancement  of  $8.00  per  thousand  feet  by 
its  notes  on  or  about  the  fifteenth  of  each 
month  for  all  lumber  manufactured  and  put 
on  sticks  the  previous  month,  of  the  various 
kinds  set  fortii,  the  same  to  be  marked  up 
as  the  property  of  the  lumber  company  as 
per  their  brand,  the  lumber  to  be  shipped 
out  as  fast  as  good  shipping  conditions  would 
permit,  the  balance  after  deducting  the  $8.00 
per  thousand  feet  advanced  to  be  made  on 
the  regular  terms  of  cash  less  2%  discount. 

Another  provision  of  the  contract  dted  in 
support  of  the  decree  and  the  construction 
of  the  contract  by  appellees  Is  that  McQuay 
agreed  to  take  out  a  policy  of  life  insurance 
for  $5,000.00  in  favor  of  the  lumber  company 
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to  be  held  as  a4ditloiiaI  collateral  security  to 
irover  said  advancemeats. 

The!  commissioner  to  whom  the  cause  was 
referred  to  state  the  account  was  of  opinion 
that  this  contract  did  not  yest  title  to  any 
of  the  lumber  contracted  for  until  delivery 
f.  0.  b.  cars  at  Hendricks,  and  that  although 
the  payments  in  money  and  the  lumber  made 
to  appellant  represented  lumber  actually 
manufactured  and  put  on  stick  and  branded 
as  provided  in  the  contract,  and  paid,  not 
by  McQuay,  but  by  the  Beese-SherlfT  I/umber 
Company,  nevertheless  the  lumber  was  not 
the  property  of  the  lumber  company  but  of 
McQuay,  wherefore  a  preference  in  favor  of 
appellant,  voidable  as  such  by  the  statute^ 
and  the  court  below,  in  overruling  the  ex- 
ceptions of  appellant  thereto,  adopted  the 
view  of  the  commissioner  and  pronounced 
the.  decree  complained  of. 

[1]  We  ca,nnot  agree  with  the  court  and 
commissioner  in  their  construction  of  the 
contract  In  our  opinicm  it  was  the  mani- 
fest purpose  of  the  parties  that  the  title  to 
the  lumber  was  to  pass  to  the  purchaser  as 
and  when  it  was  put  on  stick  and  branded 
as  stipulated.  What  else  could  the  parties 
have  intended  in  so  disposing  of  the  lumber 
and  providing  for  payment  by  advancements? 
How  else  was  the  purchaser  to  be  protected 
in  Its  advancements  except  as  provided  in 
the  contract?  When  by  the  terms  of  the 
contract  the  parties  make  or  manifest  their 
intentions  to  pass  title  before  delivery,  their 
intentions  must  be  allowed  to  govern;  so 
held  in  the  recent  case  of  Poling  v.  Hulfroan, 
^  S.  E.  445 ;  Thomas  v.  Lewis,  Hubbard  & 
Ca  et  al.,  79  W.  Va.  138,  90  S.  B.  816; 
Lynch  v.  Merrill,  72  W.  Va.  614,  516,  78  S, 
fi.  669,  46  L.  E.  A.  (N.  S.)  192;  Hood  v. 
Bloch  Bros..  29  W.  Va.  244,  U  S.  E.  910; 
Moore  v.  Patchln,  71  W.  Va.  192,  76  S.  B. 
426.  That  the  purchaser  had  fully  complied 
with  its  contract  at  the  time  of  the  pasrments 
and  delivery  of  the  lumber  to  appellant  is 
not  questioned.  So  much  as  to  the  location 
of  the  title  to  the  lumber  when  disposed  of 
to  appellant. 

[2]  The  f^cts  and  circumstances  attend- 
ing the  payments  of  money  and  delivery  of 
lumber  to  appellant  are  these.  McQuay's 
mill  was  located  on  the  private  railroad  of 
appelant,  and  he  and  the  Reese-SherifT  Lum- 
ber Company  had  no  way  of  getting  the  lum- 
ber to  market  except  over  this  private  rail- 
road. McQuay  in  his  operations  had  in- 
curred a  large  indebtedness  to  appellant  for 
supplies  for  his  men,  and  at  this  stage  of 
his  account,  appellant  gave  notice  to  McQuay 
and  the  Beese-SherifT  Lumber  Company  that 
it  would  not  haul  out  any  more  of  the  lum- 
ber until  its  account  was  paid  or  secured  to 
be  paid.  There  was  then  qult^  a  large  quan- 
tity of  the  lumber  on  the  mlU  yard  branded 
as  the  lumber  of  the  purchaser.  Desiring  to 
remove  this  lumber,  the  Reese-Sheriff  Lum- 
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her  Company,  throuith  a  representative  pres- 
ent on  the  gound,  at  first  agreed  to  settle 
appellant's  account  against  McQuay  with  its 
notes;  but  after  consideration^  instead  of 
making  its  notes  as  agreed,  it  sent  appellant 
its  check  for  $500.00  and  directed  McQuay 
on  condition  that  appellant  would  allow  the 
six  car  loads  of  lumber  then  at  the  mill  to 
go  out  on  its  order,  to  turn  over  to  appel- 
lant the  residue  of  the  lumber  on  the  yard* 
estimated  at  about  150,000  feet,  or  a  suffi- 
cient part  thereof  to  satis^r  its  account. 
This  proposition  was  accepted,  the  six  cars 
of  lumber  shipped  out,  and  the  lumber  re- 
maining in  the  yard  turned  over  to  appellant, 
and,  except  a  small  i>art  thereof,  sold  and 
shipped  out  by  it,  and  the  money  derived 
therefrom,  together  with  the  $500.00  cash  pay- 
ment by  the  Beese-Sheriff  Lumber  Company, 
nmke  up  the  sum  decreed  against  appellant 
as  an  unlawful  preference.  If  the  cash  ]>ay- 
ment  of  $500.00  and  this  lumber,  when  so  paid 
and  delivered  to  appelant,  was  the  pro|^ 
erty  of  the  Beese-Sherifl  Lumber  Company, 
as  we  hold  it  wias,  it  caimot  detract  from  the 
rights  of  appellant  that  the  arrangement  was 
in  part  made  and  carried  out  through  the 
agency  ot  McQuay,  or  that  one  or  two  of 
the  small  lots  of  lumber  sold  was  sold  and 
billed  out  iD  his  name.  The  question  is, 
whose  lumber  was  it,  and  who  was  actually 
entitled  to  the  proceeds  thereof?  As  to  this, 
as  already  indicated,  we  think  there  can  be 
but  one  answer.  It  is  proven  by  McQuay 
and  not  denied  by  anyone,  that  at  the  time 
the  Beese-Sherifl  Lumber  Company  made  the 
9500.00  payment  to  appellant  and  turned  over 
to  it  the  lumber,  the.  purchaser  had  then  ad- 
vanced to  McQuay  on  this  lumber  at  least 
$5000.00  in  excess  of  the  price  of  the  lumber 
actually  shipped  out  by  it,  and  which,  includ- 
ing the  cash  paym^t  of  $500.00,  exceeded  the 
value  of  the  lumber  tamed  over  to  appellant. 
It  is  said  the  Beese-Sherifl  Lumber  Company 
is  not  complaining  h^re;  which  is  true;  but 
what  of  that?  How  does  that  f^ct  aflect 
the  rights  of  appellant?  The  Beese-Sherifl 
Lumber  Company  is  a  non-resident  corpora- 
tion; whether  served  with  process  does  not 
appear.  In  the  order  of  reference  its  name 
is  not  recited  among  the  other  defendants 
served  with  process  or  appearing  in  the 
cause;  ner  doe9  any  subsequent  decree  re- 
cite service  of  process  upon  it^  As  it  clearly 
appears  that  little  will  be  left  out  of  the 
estate  of  McQuay  for  distribution  to  general 
creditors,  it  is  not  unlikely,  if  served  with 
process,  it  was  regarded  not  worth  while  to 
bother  with  a  defensa 

Our  conclusion  is  to  reverse  the  decree  in 
so  far  as  it  adjudges  against  appellant  the 
sum  of  $2,430.59  with  interest,  as  an  unlaw- 
ful preference,  and  as  to  that  part  of  the 
subject  matter  to  dismiss  the  bill.  ■  When 
the  case  goes  back  to  the  circuit  court  the 
decree  in  favor  of  appellant  as  a  general 
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creditor  should  be  corrected  by  debiting  It, 
as  of  the  proper  dates,  with  the  payments 
made  on  behalf  of  McQuay  by  the  Reese- 
Sherlff  Lumber  Ck>mpany.  In  all  other  re- 
spects the  decree  will  be  affirmed. 


(86  W.  Va.  123) 

ARNOLD  et  aL  ▼.  MTLIUS  et  aL 

(Saprene  Ck>art  of  Appeals  of  West  Virginia. 

Nov.  11, 1919.) 

(8ylldbu9  ly  the  Court.) 

1.  Appeal   and   xbbob   ^=»92— Appbala^le 

JT7D01IS5T8. 

To  be  appealable  as  one  settling  the  prin- 
ciples of  a  cause,  a  decree  must  not  only  deter- 
mine all  of  the  governing  and  controlling  issues 
therein,  but  must  also  determine  them  as  to  all 
of  the  parties  whose  interests  in  such  issues 
have  been  asserted  in  the  cause  by  pleadings. 

2.  Appeal  and  ebbob  ^=>80(6)— Inteblocd- 
tobt  degbee  not  appealable. 

A  decree  in  a  suit  for  partition  of  land, 
determining  a  controversy  therein  concerning 
the  location,  identity,  boundaries,  and  quantity 
of  the  land  as  between  some  of  the  parties,  and 
expressly  reserving  disposition  thereof  as  to 
others,  is  provisional  and  interlocutory  only  as 
to  the  findings  and  adjudications  made  by  it, 
and  not  appealable. 

3.  Appeal  and  ebbob  ^=»80(6)— Tbustb  ^=:> 
257-*PBoyiBioNAL  decbbe  not  appealable. 

Ordinarily  a  cestui  que  trust  interested  in 
the  purpose  and  subject-matter  of  a  suit  in 
equity  cannot  be  omitted  as  a  party,  on  the  the- 
ory of  representation  by  his  trustee,  and  certain- 
ly not  in  instances  of  controversy  between 
them  as  to  the  subject-matter;  wherefore  res- 
ervation of  such  a  controversy  in  a  decree  deter- 
mining the  same  issue  between  the  trustee  and 
other  parties  to  the  suit  makes  such  decree 
proTisional  and  unappealable. 

Appeal  from  Circuit  Ck>urt»  Randolph 
County. 

Suit  for  partition  by  Elizabeth  E.  Arnold 
and  others  against  Charles  E.  Mylius,  Thom- 
as J.  Arnold,  the  Otter  Creek  Boom  &  Lumber 
Company,  with  original  bill  and  cross-bill 
by  Charles  E.  Mylius  against  plalntifCs,  de- 
fendant Thomas  J.  Arnold,  the  Otter  Creek 
Boom  &  Lumber  Company,  William  G.  Par- 
sons, as  trustee  thereof,  and  Jacob  Koontz, 
B.  F.  Phillips,  and  John  Stamm,  partners  as 
Koontz,  Phillips  &  Stamm,  and  Charles  R. 
Durbin,  for  compensation  for  timber,  injunc- 
tion, partition,  etc.,  which  was  dismissed  as 
to  Koontz,  Phillips  &  Stamm,  and  petition  by 
O.  I.  Famsworth,  executor,  and  the  executrix 
of  D.  D.  T.  Famsworth,  deceased,  in  the  suit 
instituted  by  Elizabeth  E.  Arnold  and  others. 
From  the  decree  in  the  three  consolidated 
causes,  Charles  E.  Mylius  appeals,  and  plain- 


f  tiffs  in  the  Famsworth  petition  take  a  cross- 
assignment  of  error.  Appeal  dismissed  as 
improvldently  allowed. 

W.  B.  &  E.  L.  Maxwell,  of  Elkins,  for  ap- 
pellant. 

Leroy  See,  H.  G.  Kump,  and  D.  H.  Hill 
Arnold,  all  of  Elkins,  and  Blue  &  McCabe,  of 
Charleston,  for  appellees. 

POFFENBARGER,  J.  This  suit  for  par- 
tition involves  lot  No.  21  of  the  23  lots  of  the 
Phillips  &  Law  patent,  as  created  by  the  sur- 
vey, plat,  and  deeds  of  David  Goff,  commis- 
sioner of  forfeited  and  delinquent  lands  an- 
alyzed, discussed,  and  to  some  extent  applied 
in  Mylius  v.  Ralne-Andrew  Lumber  Co.,  6& 
W.  Va.  346,  71  S.  E.  404,  which  arose  out  of  a 
controversy  respecting  the  location  of  lot  No. 
14  of  the  Goff  division  of  the  Phillips  &  Law 
tract  of  land  containing  19,000  acres.  The 
legal  title  to  said  lot  No.  21  is  admittedly 
held  by  the  widow  and  heirs  of  Stark  W. 
Arnold,  as  devisees  of  his  will,  Thomas  J. 
Arnold  and  Charles  R  Mylius,  an  undivided 
one-fourth  by  the  widow  and  heirs  of  Stark 
W.  Arnold,  an  undivided  one-fourth  by 
Thos.  J.  Arnold,  and  an  undivided  one-half 
by  Mylius.  But  the  executor  and  executrix 
of  the  will  of  D.  D.  T.  Famsworth  claim  an 
undivided  one-fourth  thereof  by  virtue  of  an 
executory  contract  of  purchase  from  said 
Mylius,  dated  March  16,  1888,  by  which  he 
bound  himself  to  make,  or  cause  to  be  made^ 
a  deed  conveying  to  Famsworth  said  undi- 
vided one-fourth  on  Farnsworth's  payment 
of  a  balance  due  from  Mylius  on  account  of 
purchase  money,  which  payment  is  alleged  to- 
have  been  made. 

In  the  assertion  of  their  alleged  equitable 
title  the  Famsworths  stand  in  an  attitude  of 
hostility  to  Mylius.  And  they  are  hostile  to 
him  and  allied  with  the  Arnolds  in  another  re- 
spect, namely,  the  location  of  lot  No.  21,  which 
is  dependent  in  some  measure  upon  the  sur- 
veying done  by  Commissioner  Goff  and  the 
plat  made  and  filed  by  him,  with  all  of  their 
discrepancies  and  confusion  revealed  by  the 
opinion  in  Mylius  y.  Raine-Andrew  Lumber 
Co.,  amounting  to  a  difference  of  about  160 
poles  in  one  direction  and  about  100  poles  in 
another. 

At  February  rules,  1909,  the  widow  and 
heirs  of  Stark  W.  Arnold  filed  their  bUl  for 
■partition  against  Mylius,  Thos.  J.  Arnold, 
and  the  Otter  Creek  Boom  &  Lumber  Com- 
pany, in  which  they  set  up  two  conveyances 
by  Mylius  to  the  Otter  Creek  Boom  &  Lum- 
ber Company,  one  of  181%  acres  out  of  lot 
No.  21,  and  the  other  of  478%  acres,  as  part 
of  the  adjoining  lot  No.  20,  of  which  he  had 
once  owned  a  part,  denied  that  the  latter 
tract  so  conveyed  was  In  lot  No.  20,  and 
charged  that  it  was  a  part  of  lot  No.  21.  At 
October  mles,  1910,  Mylius  filed  his  bill 
against  all  of  the  Arnolds,  the  Otter  Creek 
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Boom  &  Lumber  Company,  William  G.  Par- 
sons, who  seems  to  have  taken  the  two  con- 
veyances mentioned  as  trustee  for  the  Otter 
Greek  Boom  &  Lumber  Ck>mpany,  Jacob 
Koontz,  E.  r.  Phillips,  and  John  Stamm, 
partners  as  Koontz,  Phillips  &  Stamm,  to 
whom  he  alleged  the  Arnolds  had  conveyed 
timber  on  said  lot  No.  21,  and  Charles  B. 
Durbin,  who  Joined  in  the  conveyance  of 
timber  to  Koontz,  Phillips  &  Stamm;  he  and 
the  Arnolds  being  the  owners  of  an  adverse, 
but  Junior,  title  overlapping  part  of  the  Phil- 
lips &  Law  survey.  This  bill  sets  up  the  dls- 
crepandee  between  GofTs  survey  and  his 
plat,  denies  that  the  478%-acre  tract  is  any 
part  of  lot  No.  21,  charges  that  part  of  the 
timber  conveyed  by  the  Arnolds  and  Durbln 
to  Koontz,  Phillips  &  Stamm  and  cut  by  them 
was  on  lot  No.  21,  and  prays  that  it  be  treat- 
ed both  as  an  original  bill  and  a  cross-bill 
in  the  other  suit ;  that  the  Arnolds  and  Dur- 
bln or  Koontz,  Phillips  &  Stamm  be  required 
to  make  compensation  for  the  timber  taken 
from  lot  No.  21;  that  any  further  cutting  of 
timber  thereon  by  Koontz,  Phillips  &  Stamm 
be  enjoined;  that  partition  of  the  land  be 
made ;  that  lot  No.  21  be  located  as  defined 
by  the  Goff  plat;  and  that  in  the  partition 
the  plaintiff's  conveyance  of  an  undivided 
half  of  the.  181%-acre  tract  of  land  be  pro- 
tected and  equitably  applied. 

On  the  decision  of  this  court  in  Mylius  t. 
Koontz,  Phillips  &  Stamm,  reported  in  69 
W.  Va.  621,  73  S.  B.  319,  set  up  by  a  plea 
of  res  Judicata,  Mylius'  bill  was  dismissed 
as  to  Koontz,  Phillips  &  Stamm  by  an  order 
entered  in  these  two  causes  October  11, 1912. 
After  they  seem  to  have  been  matured  as  to 
all  the  other  parties,  the  executor  and  execu- 
trix of  Farnsworth's  will,  who  were  author- 
ized and  required  to  sell  his  real  estate,  filed 
their  petition  November  22,  1912,  in  the  first 
of  them,  the  one  instituted  by  the  Arnolds 
against  Mylius  and  others. 

In  addition  to  his  alleged  interest  with 
Mylius  in  lot  No.  21,  Famsworth  had  former- 
ly owned  Jointly  with  Mylius  and  one  Karl 
Kupfer  a  tract  of  635  acres  in  lot  No.  20, 
known  as  the  **Hartman  lands,"  his  interest 
being  an  undivided  one-fourth,  which  he  con- 
veyed to  the  Otter  Creek  Boom  &  Lumber 
Company  in  1899.  In  his  bill  Mylius  claimed 
to  have  made  his  conveyance  of  478%  acres 
to  the  same  company  out  of  the  "Hartman 
land"  in  lot  No.  20.  The  Famsworths  in 
their  petition  deny  that  he  owned  any  land 
in  said  lot  at  the  date  of  said  conveyance, 
and  diarge  that  it  was  made  out  of  lot  Na 
21  and  falsely  described  as  being  in  lot  No. 
20.  Whether  it  is  in  lot  No.  21  depends  upon 
the  location  of  that  lot.  If  it  is  and  the 
Famsworths  make  good  their  <daim  of  an 
equitable  title  against  Mylius,  hereinbefore 
referred  to^  their  testator  was  the  equitable 
owner  of  one-fourth  of  it  On  this  theory 
as  to  location,  which  accords  with  that  of  the 
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Arnolds,  and  their  daim  of  equitable  title, 
they  seek  an  accounting  against  Mylius  re- 
specting the  $6,500  he  received  from  the  Ot- 
ter Creek  Boom  &  Lvmiber  Company  as  the 
purchase  money  of  that  tract  and  the  undi- 
vided half  of  the  181%  acres  he  conveyed  to 
the  same  company,  which  is  admittedly  a 
part  of  lot  No.  21.  On  the  same  theory  as  to 
location  they  also  claim  an  undivided  one- 
fourth  of  about  300  acres,  which  lies  either 
in  the  southern  end  of  lot  No.  21  or  the  north- 
ern end  of  lot  No.  15,  and  an  accounting 
against  Mylius  for  about  $9,000  worth  of  tim- 
ber alleged  to  have  been  taken  therefrom  by 
htm.  If  the  300-acre  tract  is  in  lot  No.  15, 
and  not  in  lot  No.  21,  the  Farnsworths  ob- 
tained no  interest  therein  by  virtue  of  the 
contract  of  .purchase  relied  upon  in  their  pe* 
tition,  but  they  were  once  cotenants  of  Myli- 
us in  lot  No.  15,  and  base  a  claim  to  an  inter- 
est in  said  300  acres  on  that  relation.  The 
petition  was  entertained,  treated  as  an  an- 
swer to  the  Arnold  bill  and  a  cross-bill  to  My- 
lius' bill,  and  remanded  to  rules  for  process. 

By  the  decree  in  the  three  consolidated 
causes,  from  which  Mylius  has  appealed, 
the  court  sustained  a  demurrer  to  so  much  of 
the  Farnsworth  petition  as  sought  aii  account- 
ing for  the  purchase  money  of  the  478%-acre 
and  the  181%-acre  tracts  of  land,  located  lot 
Na  21  agreeably  to  the  contention  and  claim 
of  the  Arnolds,  awarded  partition  thereof  as 
between  them  and  Mylius,  In  which  the  parties 
were  to  have  charged  against  their  interests 
the  alienations  made  by  them  respectively, 
and  reserved  all  questions  pertaining  to  an 
accounting  between  the  Arnolds  and  Mylius 
and  also  all  Issues  raised  by  the  Famsworth 
petition,  as  limited  by  the  ruling  on  the  de- 
murrer thereto,  and  Mylius'  answer  thereto 
and  several  exceptions  to  It,  filed  by  the 
Famsworths.  It  recites  that  the  third  cause 
was  submitted  only  upon  the  demurrer  and 
exceptions'  to  the  answer,  and  expressly  re- 
served "all  other  questions  touching  the  re- 
lief prayed  for  in  said  petition."  Being  satis- 
fied with  the  location  of  the  land  made  by  the 
decree,  the  Famsworths  content  themselves 
with  a  cross-assignment  of  error  predicated 
on  the  ruling  against  them  on  the  demurrer 
to  their  petition. 

[1-S]  Part  of  the  relief  asked  for  by  the 
Famsworth  petition  is  the  location  of  lot  No. 
21,  in  accordance  with  the  claims  and  con- 
tentions of  the  Arnolds  as  set  forth  in  their 
bill,  and  contrary  to  those  made  by  Mylius  in 
his  bill,  answer,  and  cross-bilL  Ttds  difference 
as  to  location  creates  an  uncertainty  as  to  the 
title  to  very  considerable  areas  of  land,  about 
200  or  300  acres  claimed  by  Mylius  and  ly- 
ing south  of  lot  No.  21,  if  located  agreeably 
to  his  contention,  and  800  or  400  acres  lying 
west  of  said  lot,  if  so  located,  ttie  greater 
part  of  whidi  he  has  sold  and  c<xiveyed  as 
land  lying  in  lot  No.  20.  As  to  the  question 
of  location,    the   Famsworths   have  made 
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themselves  parties  by  tbelr  petition  treated 
as  an  answer  to  tlie  Arnold  bill  and  a  cross- 
bill against  Mylins,  and,  but  for  the  reserva- 
tion in  the  decree,  they  would  no  doubt  be 
bound  by  the  submission  of  the  consolidated 
causes  In  the  court  below  and  the  decree  en- 
tered upon  that  submission.  The  reservation, 
however,  leaves  them  as  free  to  go  on  and 
litigate  the  issue  respecting  location,  bounda- 
ry lines  and  quantity  with  Mylius  as  they 
would  be  if  they  had  never  made  themselves 
parties  to  the  suits.  If  the  decree  should 
stand,  they  would  not  be  disposed  to  do  so, 
because  it  gives  them  what  they  claim.  But, 
if  this  court  should  reverse  it,  a  decree  in  fa- 
vor of  Mylius  as  to  this  issue,  binding  them, 
could  not  be  entered  here,  because  they  have 
never  submitted  their  cause  as  to  it,  and  the 
court  below  has  expressly  reserved  it  for  fu- 
ture disposition. 

The  Farnsworths  clearly  have  a  litigable 
interest  in  the  purpose  of  the  suit  in  which 
the  decree  was  entered,  partition  of  the  land, 
the  identity,  quantity,  and  value  of  which 
depend  upon  the  location  and  boundary  lines. 
If  such  interest  had  appeared  on  the  face  of 
^ther  of  the  bills,  it  would  have  constituted 
solid  ground  of  demurrer ;  the  interested  per- 
sons not  having  been  made  parties.  Mor- 
gan V.  Ice,  81  W.  Ya.  645,  94  S.  E.  951; 
Ralphsnyder  ▼.  Titus,  63  W.  Va.  469,  60  S.  E. 
494.  Mylius'  possession  of  the  legal  title  to 
the  share  claimed  by  the  Farnsworths  would 
not  have  Justified  their  omission  as  parties 
in  a  court  of  equity.  Beclrwith  v.  Laing,  66 
W.  Va.  246,  66  S.  B.  354;  Maynard  v.  Shein, 
83  W.  Va.  508^  98  S.  B.  618.  In  the  absence 
of  a  demurrer,  such  a  court  will  not,  ordina- 
rily, decide  a  cause  in  which  the  record  dis- 
closes either  legal  or  equitable  interest  in  the 
subject-matter  held  or  claimed  by  persons 
who  are  not  partiea    Bryan  v.  McO&.nn,  55 


W.  Va.  872,  47  S.  B.  148;  Rexroad  v.  Mc- 
Quain,  24  W.  Va.  32 ;  Carder  v.  Johnson,  100 
S.  E.  502,  decided  at  this  term.  A  logical 
and  dear  deduction  from  these  ji^inciples  is 
that  the  petition  and  the  answer  thereto 
properly  make  a  basic  issue  for  decision  In 
these  causes. 

This  vital  and  controlling  Issue  has  been 
decided  by  the  decree,  and,  if  it  had  been  de- 
cided as  to  all  of  the  parties,  it  would  be  ap- 
pealable, as  one  settling  the  principles  of  the 
consolidated  causes.  Richmond  v.  Richmond, 
62  W.  Va.  206»  57  S.  E.  736.  But  it  does  not 
do  so.  It  does  not  settle  the  principles  as  be- 
tween Mylius  and  the  Farnsworths,  because 
the  rights  of  the  latter  are  fully  and  express- 
ly reserved  for  future  disposition.  A  decree 
that  does  not  settle  all  of  the  basic  issues  of 
the  cause  in  which  it  is  entered  is  not  ap- 
pealable. Hill  V.  Cronin,  56  W.  Va.  174,  49 
S.  E.  132;  Shirey  v.  Musgrave,  29  W.  Va.  131, 
11  S.  E.  914;  Wood  v.  Harmison,  41  W.  Va. 
876,  23  S.  E.  560. 

As  the  decree  is  not  appealable  for  the  rea- 
son stated,  the  finding  and  adjudication  be- 
tween Mylius  and  the  Arnolds  are  necessari- 
ly provisional  as  well  as  interlocutory,  re- 
gardless of  the  specific  intent  or  purpose  of 
the  trial  Judge.  They  cannot  be  reviewed 
until  they  shall  have  been  extended  by  fur- 
ther findings  and  adjudication  in  the  cause, 
so  as  to  make  them  bind  the  Farnsworths. 
They  wiU  then  be  reviewable'  notwithstand- 
ing lapse  of  time. 

If  the  decree  had  been  so  far  executed  as 
to  effect  a  change  in  the  possession  of  any 
part  of  the  property,  it  would  be  appealable 
under  another  clause  of  the  statute,  but  it 
has  not  been. 

This  conclusion  netessltates  dismissal  of 
the  appeal  as  having  been  tmprovldently 
awarded. 
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WATSON    T.    WESTERN    UNION    TEIiB- 
GRAPH  CO.     (No.  891.) 

(Supreme  Oonrt  of  North  Carolina.    Nor.  19, 

1919.) 


1.  COMMKBCS  ^=»28  —  INTBASTATB  XKBSAOB 
KOT  BENDEBED  INTEBOTATE  BT  TRANSMISSION 
THBOUOH  ANOTHEB  STATS. 

Where  a  telegraph  company,  merely  to  evade 
liability  under  the  laws  of  North  Carolina,  con- 
stantly transmitted  messages  between  two 
points  in  the  state  by  routing  them  through  a 
point  in  South  Carolina,  the  snbterfdge  did  not 
render  a  death  message  an  interstate  one  to 
preyent  recovery  under  state  law  for  mental 
anguish  and  delay  in  delivery. 

2.  Teubqbafhb  and  telephones  ^=»73(1)— 
Bona  fedes  in  boutino  uessaobs  to  ben* 

DBS  THKIC  INTIB8TATK  A  JTUBT  QT7BSTI0N. 

The  fkct  that  defendant  telegraph  company 
routed  all  messages  between  two  points  in 
North  Carolina  through  a  point  in  South  Car- 
olina, or  Richmond,  Va.,  held  sufficient  evi- 
dence for  the  jury  on  the  question  of  the  good 
faith  of  the  company  in  so  transmitting  mes- 
sages, material  on  the  point  whether  they  were 
bona  fide  interstate,  and  the  telegraph  compa- 
ny's liability  therefore  not  controlled  by  state 
law. 

8.  COIOGEBCB  ^=:»2S— INTEBSTATB  TBANSAOTIQN 
NECESSITATED  BT  CONFIOUBATION  OF  BOUND- 
ABT  OB  LOCATION  OE  BAILBOAD  OB  TELB- 
ORAPH  XJNE  "INTEBSTATE  COMMEBCB.'* 

Where  the  configuration  of  the  state  bound- 
ary or  the  location  of  a  railroad  or  telegraph 
line  necessitates  the  transportation  of  freight 
and  passengers  or  the  transmission  of  messages 
between  two  points  in  the  state  by  the  most 
usual  and  direct  route  through  another  state, 
the  transaction  la  interstate,  and  controlled  by 
federal  law. 

[Ed.  Note,— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Inter- 
state Commerce.] 

i.  EVIDENCE  ^S9l0(4)— Judicial  notice  of 

STATE  LINES  AND  POINTS  WTTHIN   STATE. 

The  courts  take  judicial  notice  of  state  lines 
and  tlie  location  of  points  within  the  state. 

Brown  and  Allen*  JJ.f  dissenting* 

Appeal  frcHD  Superior  Ckmrt,  Guilford 
County;  Lane,  Judge. 

Action  by  J.  T.  Watson  against  the  West- 
em  Union  Telegraph  Company.  From  Judg- 
ment for  plaintiff,  defendant  appeals.  No 
error. 

This  action  is  to  reeaver  mental  anguish 
for  delay  in  delivery  of  the  foUovring  mes- 
sage: 

"Bed  Springs,  N.  C.  6^  p.  m.  81  Oct  1917 
"J.  T.  Watson,  Greensboro  N.  C. 

"Go  to  Charlie  McKnlght  at  Vanstory  Cloth- 
ing Company.  Get  money.  Come  to  Buie  via 
R^eigh,  mother  dead.    N.  A.  Watson." 
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This  message,  filed  at  Red  Springs  5:50 
p.  m.  October  31,  1917,  was  received  at 
Greensboro  5:57  p.  m.  on  the  same  day.  The 
mother  of  the  plaintiff  had  died  on  the  same 
day  at  2:30  p.  m.  mie  telegram  was  not  de- 
livered till  about  noon  November  1st,  in  con- 
sequence of  which  the  plaintiff  was  unable 
to  get  to  Red  Springs  until  the  morning  of 
November  2d.  Verdict  and  Judgment  in  fa- 
vor of  plaintiff.    Appeal  by  defendant. 

King  &  Kimball,  of  Greensboro,  for  appel- 
lant 

Chas.  A.  Hines  and  C.  R.  Wharton,  both 
of  Greensboro,  for  appellee. 


d/ARK,  0.  J.  The  chief,  if  not  the  sole, 
question  presented  by  the  briefs  both  of  the 
plaintiff  and  defendant,  and  on  which  this 
case  was  tried,  is  whether  this  was  an  inter- 
state message.  It  was  sent  from  Red 
Springs,  N.  C,  to  Greensboro,  N.  C,  via  Ben- 
nettsville,  S.  C.  It  was  in  evidence  that 
there  were  at  least  four  shorter  lines  of  tele- 
graph owned  by  de&ndant  from  Red  Springs 
to  Greensboro  lying  wholly  in  the  state,  and 
over  which  this  message  might  have  been 
sent,  to  wit,  from  Red  Springs  to  Fayette- 
ville,  and  thence  to  Greensboro;  also  from 
Red  Springs  to  Biaxton  and  from  Maxton  to 
Hamlet,  and  thence  either  via  Raleigh  or 
via  Charlotte  to  Greensboro;  and  also  from 
Red  Springs  to  (Selma,  thence  to  Greensboro. 
The  cross-examination  of  the  defendant's 
witness  showed  that  telegrams  from  Red 
Springs  to  every  point  in  North  Carolina 
(except  to  two  or  three  stations  between  Max- 
ton  and  FayetteviUe)  are  sent  by  it  over  a 
wire  that  runs  through  South  Carolina,  or 
are  sent  to  Richmond,  Va.,  and  thence  back 
into  this  state.  The  plaintiff  contended  that 
these  facts  furnished  evidence  from  which 
the  Jury  could  find  that  this  method  was 
adopted  for  the  purpose  of  evading  liability 
under  the  laws  of  this  state,  and  that  such 
course  of  business  was  not  established  In 
good  faith,  and  the  Jury  so  found. 

Exception  6  presents  the  following  ques- 
tion: 

''(I)  Did  his  honor  err  in  charging  the  Jury 
as  follows:  'So,  if  the  jury  find  from  the  evi- 
dence that  even  if  this  message  came  through 
the  state  of  South  Carolina  if  it  was  not  sent 
that  way  in  good  faith,  over  the  usual  necessary 
way  in  the  transaction  of  its  business,  then  you 
will  not  consider  it  an  interstate  message.' " 

Bxception  11: 

"Was  there  sufficient  evidence  to  go  to  the 
Jury  that  the.  defendant  company  acted  in  bad 
faith  in  routing  the  message  out  of  the  state 
as  it  did?" 

[1,  f\  The  charge  of  the  court  was  in  line 
with  th6  decision  of  this  court  in  Bateman 
V.  Telegraph  Co.,  174  N.  C.  97,  9S  S.  B.  467, 
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L.  R.  A.  1918i,  803.  The  fact  that  by  the 
peculiar  methods  adopted  by  the  defendant 
all  messages  from  Red  Springs  to  other 
point3  in  this  state  (except  to  two  or  three 
points  between  Maxton  and  Fayetteyille)  are 
sent  out  of  the  state  to  some  point  in  South 
Carolina  or  to  Richmond,  Va.,  and  thence 
back  into  this  state,  was  certainly  sufficient 
evidence  to  be  submitted  to  the  jury  upon 
the  question  of  good  faith. 

So  generally  has  this  method  been  adopted 
by  the  defendant  that  the  Legislature  of  1919 
(chapter  175)  passed  "An  act  to  prohibit  tele- 
graph companies  from  converting  intrastate 
messages  into  interstate  messages/'  and  pro- 
vided therein  that  "proof  of  the  sending  of 
any  message  from  one  point  in  this  state  to 
another  point  in  this  state  shall  be  prima 
fade  evidence  that  it  is  an  Intrastate  mes- 


tt 


sage. 

[3, 4]  There  are  a  few  instances  where  by 
reason  of  the  configuration  of  the  state 
boundary  or  the  location  of  the  railroad  or 
telegraph  line,  the  transportation  of  freight 
and  passengers,  or  the  transmission  of  a  tele- 
gram between  two  points  in  the  same  state, 
by  the  usual  and  most  direct  route,  is 
through  another  state.  In  such  case  it  Is  an 
Interstate  transaction.  But  the  courts  take 
judicial  notice  of  state  lines  and  the  location 
of  points  within  the  state.  Reference  to  the 
diagram  shows  that  as  a  matter  of  law,  as 
well  as  of  fact,  the  transportation  of  freight 
or  passengers  or  the  transmission  of  tele- 
grams between  Red  Springs  and  Greensboro 
is  purely  an  intrastate  matter. 


••• 
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If  by  the  device  of  sending  this  message  to 
Bennettsville,  S.  C,  or  to  Richmond,  Va.,  and 
thence  to  Greensboro,  this  could  be  made  an 
Interstate  message  It  would  follow  that  the 
state  regulation  by  which  25  cents  la  the  lim- 
it for  a  message  of  10  words  between  two 
points  In  this  state  is  entirely  abrogated,  and 


f  the  telegraph  company  by  its  methods  of 
transacting  business,  with  a  view  of  evad- 
ing our  law  as  to  the  measure  of  damages, 
has  also  annulled  the  right  of  the  state  to 
regulate  telegraphic  charges  and  all  other 
supervision  of  any  kind  whatever  by  the 
state  over  the  telegraph  company  which 
does  business  in  this  state  under  authority 
of  our  laws,  and  which  is  protected  in  its 
property  and  as  to  the  persons  of  its  em- 
ployes at  the  expense  of  the  taxpayers  of 
North  Carolina. 

The  jury  have  found,  upon  adequate  testi- 
mony, that  this  method  was  used  to  evade 
the  state  laws.  But  independently  of  that, 
under  the  authority  of  Speight  v.  Telegraph 
Co.,  100  S.  E.  351,  at  this  term,  the  court 
might  well  have  held  that,  according  to  the 
United  States  Constitution  and  geography, 
as  a  matter  of  law,  the  transmission  of  a 
telegram  between  Red  Springs  and  Greens- 
boro was  an  intrastate  transactipn. 

It  being  in  evidence  from  the  defendant's 
witnesses  that  there  are  at  least  four  other 
shorter  routes  over  which  the  defendant 
could  have  sent  this  message  from  Red 
Springs  to  Greensboro  without  sending  it  to 
a  point  in  South  Carolina,  or  to  Richmond, 
Va.,  and  thence  back  into  the  state,  the  judge 
might  have  instructed  the  jury,  under  the 
authority  of  Speight  v.  Telegraph  Company, 
at  this  term,  that  irrespective  of  the  ques- 
tion of  good  faith  this,  being  a  message  be- 
tween two  points  in  this  state,  was  an  intra- 
state message,  and  governed  by  our  laws, 
both  as  to  charges  for  transmission  and  the 
measure  of  damages,  and  that  tf  the  defend- 
ant, though  in  good  faith,  but  merely  for  its 
own  convenience,  or  according  to  its  pecul- 
iar notions  of  doing  business,  has  seen  fit  to 
send  it  (out  of  the  direct  and  shortest  route) 
to  points  out  of  the  state  and  thence  back 
into  the  state.  It  was  none  the  less  intra- 
state commerce. 

Unless  the  judge  upon  the  facts  of  this 
case  could  instruct  the  jury  as  a  matter  of 
law  that  this  was  intrastate  commerce,  then 
he  state  has  lost  control  of  the  rates  and  reg- 
ulations of  all  interstate  commerce,  for 
freight  could  be  thus  shipped  from  Red 
Springs  to  Richmond,  Va.,  and  thence  back 
to  Greensboro  and  rates  charged  accordingly, 
and  free,  from  any  other  regulations  by  the 
state.  This  would  be  true  as  to  all  other  in- 
trastate commerce. 

However,  both  in  this  case  and  the  Speight 
Case,  supra,  the  jury  found  that  it  was  an 
intrastate  message  as  a  matter  of  fact. 

No  error. 


WALKER,  J.,  concurs  in  result.  He  will 
add,  though,  that  the  case  of  Bateman  v. 
Western  Union  Telegraph  Co.,  174  N.  C.  97, 
93  S.  E.  467,  L.  R.  A.  1918A,  803,  is  not,  in 
his  opinion,  an  authority  in  favor  of  the  de- 
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dslon,  or  tbat  In  Speight  t.  Telegraph  Co., 
100  S.  E.  351,  at  this  term. 

In  the  Bateman  Case,  the  message  could 
not  be  sent  directly  from  Dnrants*  Neck,  N. 
C.,  to  Plymouth,  N.  C,  because  there  was,  at 
that  time,  no  line  between  those  points,  and 
therefore  it  had  to  be  transmitted  by  way  of 
Norfolk,  Va.  The  judge  charged  the  Jury  in 
that  case  as  follows: 

"If  the  jury  believe  the  eyidence  and  find 
therefrom  that  the  message  was  transmitted  in 
the  usual,  customary,  and  necessary  route  from 
Hertford,  N.  C,  to  Norfolk,  Va.,  and  relayed 
and  transmitted  from  Norfolk, .  Va.,  to  Plym- 
outh, N.  Cn  then  tho  message  would  be  an  in- 
terstate message,  and  as  such  interstate  com- 
merce, and  the  liability  of  the  defendant  is  such 
only  as  is  fixed  and  determined  by  the  federal 
law  applicable  thereto;  *  *  *  and  mental 
anguish  alone  In  such  a  case  as  this  is  not 
recognized  by  the  federal  law  as  an  element  of 
damage  for  which  a  recovery  can  be  had. 
•  ^  *  Therefore,  upon  such  finding,  you 
will  answer  the  third  issue  'Nothing.*" 

With  reference  to  this  instruction  we  said: 

'This  charge,  read  in  connection  with  the  ver- 
dict, or  the  answer  to  the  third  issue,  excludes 
the  idea  of  bad  faith  on  the  part  of  the  de- 
fendant, and  goes  further,  for  it  establishes  the 
fact  that  instead  of  there  being  any  attempt  to 
evade  the  law,  the  route  selected  by  the  de- 
fendant was  'Uie  usual,  customary,  and  neces- 
sary one 


t  >» 


There  was  no  controversy  there  as  to  there 
not  being  a  line  of  communication  between 
the  initial  and  the  terminal  points.  It  was 
conceded  that  there  was  not,  and  the  only 
question  was  whether  the  necessity  of  send- 
ing out  of  the  state  to  Norfolk,  Va.,  and  from 
there  to  Plymouth,  N.  C,  would  be  interstate 
oommeroe,  and  we  held  that  it  would  have 
that  effect  in  law. 

In  the  present  case,  there  is  a  telegraph 
line  connecting  Red  Springs,  N.  C,  and 
Greensboro,  N.  C,  and  the  jury  has  found 
that  the  defendant  sent  the  message  beyond 
the  state,  and  by  a  circuitous  and  roundabout 
way  to  Greensboro,  N.  C,  not  in  good  faith, 
but  with  the  fraudulent  purpose  of  evading 
the  operation  of  our  state  laws. 

I  concur  in  the  result  of  the  decision,  but 
not  in  all  of  the  reasoning  by  which  it  was 
reached. 

BROWN,  J.  (dissenting).  I  regret  to  differ 
with  my  Brethren  in  the  disposition  of  this 
case,  for  I  realize  that  there  are  some  cases 
of  this  character  where  telegraiih  companies 
should  be  held  to  liability  for  mental  anguish 
under  our  state  law.  If  this  were  an  open 
question,  I  would  unhesitatingly  agree  with 
my  Brethren.  But  investigation  has  convinc- 
ed me  that  where  the  telegraph  company  has 
the  choice  of  two  methods  of  transmitting  a 
telegram,  one  wholly  within  the  state  and 
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f  the  other  through  a  relay  station  outside  the 
state,  and  the  company  choses  to  transmit  it 
outside  the  state,  the  transmission  outside 
the  state  constitutes  interstate  commerce. 

It  has  been  settled  by  the  Supreme  Court 
of  the  United  States  in  Hanley  v.  Railroad, 
187  U.  S.  617,  23  Sup.  Ct  214,  47  L.  Ed.  333, 
that  where  two  points  are  In  the  same  state, 
yet  if  in  the  transmission  by^a  carrier  any 
part  of  the  route  Is  in  another  state,  it  is 
interstate  commerce.  To  bring  the  transpor- 
tation within  the  control  of  the  state  as  part 
of  its  domestic  commerce,  the  subject  trans- 
ported must  be  within  the  entire  voyage  un- 
der the  exclusive  jurisdiction  of  the  state. 
This  subject  is  discussed  by  Mr.  Justice 
Walker  in  Bateman  v.  Tel.  Co.,  174  N.  C.  97, 
d3  S.  E.  467,  L.  R.  A.  1918A,  803.  I  think 
it  Is  manifest  from  the  language  of  the  act 
of  Congress  of  June  18,  1910  (36  Stat  539,  c 
309),  that  a  telegram  sent  from  a  point  in 
this  state  through  another  state  and  back  into 
this  state  Is  interstate  commerce,  and  comes 
within  the  purview  of  that  act  Section  7  of 
that  act,  amending  section  1  of  Act  Feb.  4, 
1887,  &  101,  24  Stat.  379  (U.  S.  Comp.  St 
§  8563)  reads  as  follows: 

'/The  provisions  of  this  act  shall  apply  to 
*  *  ^  telegraph,  telephone,  and  cable  com- 
panies (whether  wire  or  wireless)  engaged  in 
sending  messages  from  one  state,  territory,  or 
district  of  the  United  States,  to  any  other  state, 
territory,  or  district  of  the  United  States,  or 
to  any  foreign  country,  who  shall  be  consid- 
ered and  held  to  be  common  carriers  within  the 
meaning  •  •  •  of  this  act:  •  •  •  Pro- 
vided, however,  that  the  provisions  of  this  act 
shall  not  *  *  *  apply  to  the  transmission 
pf  messages  by  telephone,  telegraph,  or  cable 
wholly  witliin  one  state  and  not  transmitted 
to  or  from  a  foreign  country  from  or  to  any 
state  or  territory  as  aforesaid." 

The  only  exception  to  the  provision  of  that 
act  is  to  the  transmission  of  messages  wholly 
within  one  state. 

It  is  plain  to  me  that  under  the  act  of 
Congress  the  manner  of  the  transmission  of 
the  message  and  route  it  takes  controls  the 
question  as  to  whether  the  message  comes 
within  the  purview  of  the  federal  statute. 
This  seems  to  be  the  view  of  the  Supreme 
Court  of  Kentucky  in  the  case  of  Telegraph 
Co.  V.  Lee,  174  Ky.  210,  192  S.  W.  70,  Ann. 
Cas.  1918C,  1026,  in  which  the  court  says: 


"But  the  statute  In  the  exempting  clause 
speaks  of  messages  'transmitted'  wholly  with- 
in one  state." 

It  is  also  the  view  of  the  Supreme  Court 
of  South  Orolina  in  Berg  v.  Tel  Co.,  96  S. 
E.  248,  In  which  the  court  held  that  a  tele- 
gram transmitted  through  a  relay  point  out- 
side the  state  to  another  point  hi  the  same 
state  was  an  interstate  message,  and  governed 
by  the  federal  law  pertaining  thereto,  and  in 
this  connection  the  Supreme  Court  of  South 
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Carolina,  referring  to  the  proviso  in  the  act 
of  Congress  above  quoted,  aays: 

'The  words  in  the  proviso  to  section  1  of 
the  Interstate  Commerce  Act  'that  the  provi- 
sions of  this  act  shall  not  apply  to  the  trans- 
portation of  passengers  or  property  •  •  • 
wholly  within  one  state/  etc.,  and  the  words, 
*nor  shall  they  apply  to  the  transmission  of 
messages  by  telegraph,  telephone  or  cable, 
wholly  within  one  state,'  etc.,  were  intended  to 
declare  that  the  transportation  or  transmission 
which  was  only  partly  within  a  state  should  b^ 
subject  to  the  provisions  of  the  Interstate 
Commerce  Act,  for  the  reason  that  only  snch 
portion  of  the  instmmentalities  used  in  the 
transportation  or  transmission  located  in  a  par- 
ticular state  can  be  subjected  to  the  legislation 
of  that  state,  but  not  of  any  other  state.  No 
other  reasonable  construction  can  be  placed 
on  that  section/* 

See,  also,  Davis  t.  TeL  Co.,  198  Mo.  App. 
092,  202  fi.  W.  292 ;  also  TeL  Co.  T.  Mahone, 
120  Va.  422,  91  S.  B.  157.  In  this  case  the 
message  was  sent  from  Norfolk,  Va.,  to  Tye 
river,  in  the  same  state,  but  was  relayed 
through  the  dty  of  Wa^iington.  It  devel- 
oped in  the  evidence  that  it  was  possible  to 
send  the  message  wholly  ^thin  the  state  of 
Virgiiila,  and  it  is  apparent  from  the  opinion 
of  the  court  that  counsel  for  the  plaintiff  re^ 
lied  upon  the  same  course  of  reasoning  upon 
which  is  based  the  opinion  of  tills  court 
The  Supreme  Court  of  Virginia,  however, 
held  that  the  court  had  nothing  to  do  with 
motives,  but  only  with  facts ;  L  e.,  only  vrith 
the  question  as  to  whether  the  message  was 
actually  transmitted  through  another  state. 
The  Supreme  Court  of  Virginia  said: 

"The  Supreme  Court  of  the  United  States, 
howeyer,  has  made  it  plain  that  in  determining 
such  questions  they  will  only  consider  the  facts, 
and  not  inquire  as  to  motives.  A  Io(^  dealer 
in  intoxicating  liquors,  who  liyed  hi  the  state 
of  Kansas  and  also  maintained  an  office  and 
warehouse  in  a  small  village,  StQlings,  on  the 
Missouri  side  of  the  Missouri  river,  which  was 
connected  by  a  bridge  with  Leavenworth,  Kan., 
transacted  his  business  thus:  After  receiving 
his  orders  from  his  Kansas  customers,  he  would 
make  deliyeries  from  his  warehouse  on  the 
Missouri  side  of  the  river  in  his  own  horse- 
drawn  wagons,  either  directly  or  by  hauling  the 
liquor  to  the  Leavenworth  railway  depot  for 
transportation  to  other  Kansas  points.  The 
state  of  Kansas  sought  to  enjoin  him  from 
carrying  on  this  business  in  violation  of  the 
laws  of  Kansas.  He  claimed  that  his  business 
was  interstate  commerce,  and  the  Supreme 
Court  of  the  United  States  sustained  his  con- 
tention saying: 

*'  The  Supreme  Court  of  the  state  gave  much 
weight  to  the  dealer's  past  conduct  and  animat- 
ing purpose,  and  relied  upon  the  language  quot- 
ed from  Austin  v.  Tennessee,  179  U.  S.  343,  21 
dup.  CL  132,  45  L.  Ed.  224,  and  Cook  v.  Mar- 
shall County,  196  U.  S.  261,  25  Sup.  Ct  233, 
49  L.  Ed.  471.  Considered  in  the  light  of  our 
former  decisions,  if  the  business  carried  on  by 
plaintiflt  in  error  after  removal  of  his  office  to 
Stillings  had  been  conducted  by  a  dealer  who 


had  always  operated  from  that  place,  we  think 
there  could  be  no  serious  doubt  of  its  inter- 
state character.  And  we  cannot  conclude  that 
a  legal  domicile  in  Elansas,  coupled  with  a  rep- 
rehensible past  and  a  purpose  to  avoid  the  con- 
sequences of  the  statutes  of  the  state,  suffice 
to  change  the  nature  of  the  transactions.'  Kir- 
meyer  v.  State  of  Kansas,  236  U.  8.  568,  36 
Sup..  Ct.  419,  59  L.  SML  721." 

I  am  driven  to  the  oondusion  that  where 
a  message  is  actually  transmitted  through 
another  state,  although  the  point  of  origin 
and  the  point  of  destlnatioD  are  both  within 
the  same  state,  such  message  constitutes  In- 
terstate commerce.  Irrespective  of  the  motive 
which  prompted  the  company  In  sending  the 
message  outside  the  state.  I  think  It  plainly 
dedudble  from  the  language  of  the  Supreme 
Court  of  the  United  States  in  Kirkmeyer  v. 
State  of  Kansas;  236  U.  S.  568,  35  Sup.  Ct 
419,  59  L.  Bd.  721,  quoted  and  commented  on 
by  the  Supreme  Court  of  Virginia  in  Tele- 
graph Co.  V.  Mahone,  supra.  6ee,  also,  Tel. 
Co.  y.  Boles  (Va.)  98  S.  B.  646,  decided  March 
13,  1919.  In  that  case  the  Supreme  Court 
of  Vlrginiii,  referring  to  the  Mahone  Case 
says: 

"It  was  contended  in  the  Mahone  Case,  as 
here,  that,  inasmuch  as  the  message  could  have 
been  sent  over  an  intrastate  route,  the  com- 
pany could  not  impress  upon  it  an  interstate 
character  by  a  different  routing.  But  this 
court  held,  upon  authority,  that  the  interstate 
character  of  the  message  must  be  tested  by  the 
actual  facts  as  to  its  transmission,  and  not  by 
the  motives  of  the  company;  and,  further,  as  a 
necessary  corollary  from  the  decision  in  Uie 
Boiling  Case,  that  the  adoption  by  the  company 
of  an  interstate  route  of  transmission  relegat- 
ed the  transaction  to  the  domain  of  federal 
control." 

See,  also,  the  opinion  of  the  Court  of  Ap- 
peals of  IbOssouri  in  the  case  of  Taylor  v. 
Tel.  Co.,  199  Mo.  App.  624,  204  6.  W.  918. 

Under  these  authorities  and  others  which 
can  be  dted,  I  am  convinced  that  where  It 
appears  that  the  message  was  transmitted 
over  wires  running  through  more  than  one 
state,  the  fact  Itself  is  controlling,  and  the 
court  cannot  go  into  the  questions  of  the  mo- 
tives of  the  company,  although  It  may  ap- 
pear that  there  were  routes  wholly  within 
the  state  over  which  the  message  might  have 
been  sent.  There  Is  no  statute  in  North  Car- 
olina which  makes  It  compulsory  upon  tele- 
graph companies  doing  business  within  this 
state  to  transmit  messages  to  points  within 
the  state  over  wires  wholly  within  the  state, 
and  until  such  statute  is  enacted,  I  see  no  way 
by  which  telegraph  companies  can  be  restrict- 
ed in  the  manner  In  which  they  shall  trans- 
mit the  messages  of  their  customers.  It 
must  be  admitted  that  the  only  duty  the  tele- 
graph c<nnpany  owes  to  the  customer  Is  to 
transmit  his  message  accurately  and  with 
celerity.  If  it  can  perform  this  duty  as 
well  by  using  one  wire  aa  another^  I  don't 
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know  any  way  by  which  Ita  choice  can  be 
Interfered  with.  I  am  not  at  all  alarmed  at 
the  suggestion  that  the  telegraph  companies, 
by  routing  intrastate  messages  out  of  the 
state,  can  avoid  the  rate  fixed  by  the  state 
tot  such  business.  The  state  has  the  unde- 
nied  right  to  fix  the  rate  for  transmitting 
messages  between  points  in  the  state,  pro- 
Tided  the  rate  is  reasonable  and  not  confisca- 
tory. This  has  been  acqnleeced  in  by  the  tele- 
graph companies  for  many  years,  and  it  is 
too  late  now  to  question  the  power.  By 
routing  the  message,  on  wires  running  into 
an  adjoining  state  and  back  into  this  state, 
the  company  cannot  erade  the  state  law  fix- 
ing rates,  as  long  as  it  continues  to  do  busi- 
ness in  the  state.  The  difference  is  this: 
There  is  a  law  fixing  rates  within  the  state 
on  intrastate  messages,  but  there  is  no  stat- 
ute requiring  such  message  to  be  transmitted 
over  wires  wholly  within  the  state.  There- 
fore the  company  can  transmit  them  over 
any  lines  it  sees  fit  if  it  discharges  fully  Its 
duty  to  the  patrons. 

I  admit  that  the  decision  of  the  court  In 
this  case  comes  wittiin  the  authority  of 
Speight  ▼.  TeL  Co.,  100  S.  E.  861,  at  this  term. 
I  was  not  present  when  the  Speight  Case 
was  decided,  and  take  this  opportunity  to 
express  my  views,  with  the  purpose  hereaft- 
er to  dieetfnlly  acqoiesoe  in  the  Judgment 
of  my  Brethren. 

ALLEN,  J.,  concurs  in  this  <q;)inion. 


▼.  WILLL^MS 

8.B.) 
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PBITCHARB  et  aL  v,  WILLIAMS.    (No.  9.) 

(Supreme  Court  of  North  Oarollna.    Nor.  19, 

1919.) 

1.   iMTBOVmiBNTS     <IS»4(6)— "PXBHAITBITT    HC- 


FBOVSMBITT. 
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What  are  '^permanent  improvemtats"  is  a 
mixed  question  of  law  and  fact,  depending  large- 
ly npon  the  drcnmstaaccs  of  each  case,  and  im^ 
provements  which  might  be  deemed  permanent 
in  certain  surroundings  woold  be  of  no  value  in 
other  drcumstances  because  unsuitable  for  the 
ordinary  use  of  the  property. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Seides,  Permsr 
nent  Improvement] 

2.  Appeal    and    ebkob    ^»866(1)— Mattbbs 
conbidsbsd  oh  appeal  fbom  judokxnt  dzs- 
HissiNO  pcnnoN  vob  bxttkbhshtb. 
In  action  for  poeeession  of  land,  question  as 
to  restrictions  or  enlargement  of  damages  and 
rental  values  under  Revisal  1906,  |  664,  by 
reason  of  defendant's  life  estate  cannot  be  rais- 
ed on  appeal  from  Judgment  dismissing  defend- 
ant's petition  for  betterments. 

8.  Appeal  and  ebbob  ^=:»843(1)  —  Instbuo- 
tion  to  tbial  coubt  on  bbmand. 
It  would   be  supererogation   for   Supreme 
Court,    in   setting   aside   Judgment   dismissing 


petition  for  betterments  and  remanding  cause 
with  instructions  to  submit  proper  issues  to 
jury,  to  instruct  lower  Judge  on  a  matter  as 
to  which  his  ruling  may  be  satisfactory  on  the 
trial,  if  upon  the  evidence  a  ruling  should  be 
called  for. 

Allen,  J.,  dissenting. 

Appeal  from  Superior  Court,  Camden 
County;  Bond,  Judga 

On  petition  for  rehearing.  Petition  dis- 
missed. 

For  former  opinion,  see  176  N.  C.  108,  96 
S.  B.  788. 

Aydlett,  Simpson  &  Sawyer,  of  Elizabeth 
City,  B.  C.  Dossier,  of  South  Mills,  and 
Ehringhaus  &  Small,  of  Elizabeth  City,  for 
appellant. 

D.  H.  l^litt,  of  Camden,  and  Bfeekins 
&  McMullan,  of  Elizabeth  City,  tor  appellees. 

CLARK,  a  J.  This  is  a  petition  to  rdiear 
the  well-considered  opinion  176  N.  C.  108,  96 
S.  B.  733,  delivered  by  Brown,  J.,  for  a  unan- 
imous court  at  fall  term,  1918. 

After  the  fullest  conslderatioii,  we  think 
that  our  former  opinion  should  be  ttdhered  to 
in  every  respect  and  for  the  reasons  therein 
so  convincingly  set  forth.  Issue  3  suggested 
in  the  addenda  to  that  opinion,  ''What  is  the 
value  of  such  permanent  improvements?" 
we  think  might  be  extended  in  accordance 
with  the  provisions  of  Bev.  |  665,  to  read, 
'^o  what  amount  is  the  value  of  the  premises 
increased  by  such  permanent  improvements?*' 
though  doubtless  the  trial  Judge  would,  vrith- 
out  this  suggestion,  have  instructed  the  Jury 
that  such  was  the  meaning  of  this  suggested 
issue. 

[1]  Under  the  provisions  of  Rev.  |  494,  the 
plaintiff  ffled  in  this  cauise  a  bill  of  particu- 
lars as  to  the  permanent  improvements  for 
which  he  sought  compensatioQ.  We  do  not 
think  that  in  this  case,  in  which  we  have  re- 
versed the  nonsuit  below,  we  need  pass  up- 
on what  are  and  are  not  permanent  im- 
provements. What  are  "permanent  improve- 
ments" is  a  mixed  question  of  law  and  fact, 
depending  largely  upon  the  circumstances  of 
each  case,  and  the  instructions  of  the  court, 
if  excepted  to,  will  come  up  on  appeal.  Some 
Improvements  which  might  be  deemed  per- 
manent in  certain  surroundings  would  be  of 
no  value  in  other  circumstances  because  im- 
suitable  for  the  ordinary  use  of  the  prop- 
erty. 

The  measure  of  compensation  Is  nowhere 
better  discussed  than  in  14  R.  C.  L.  p.  25, 
1 15,  in  the  course  of  which  it  is  said: 

'The  measure  of  compensation  is  not  the 
original  cost  of  the  improvements,  but  the  ac- 
tual enhancement  in  the  value  of  the  land  by 
reason  of   the  improvements  made  thereon." 

[2,  3]  The  (luestion  raised  in  the  plaintiiTs 
brief  as  to  the  restriction  or  enlargement  of 
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damages  and  rental  values  (Bev.  §  654)  by 
reason  of  the  life  estate  may  or  may  not 
arise  on  the  trial.  It  is  not,  and  cannot  be, 
presented  by  this  appeal,  and  it  would  be 
supererogation  to  instruct  the  judge  below 
upon  a  matter  as  to  which  his  ruling  may  be 
satisfactory  on  the  trial,  if  upon  the  evidence 
a  ruling  should  be  called  for. 
Petition  dismissed. 

AlrLiEN,  J.  (dissenting).  When  the  former 
appeal  in  this  action  was  before  the  court, 
we  said: 

'TThe  verdict,  when  considered  in  connection 
with  the  charge,  also  establishes  that  neither 
the  defendant  nor  any  one  under  whom  he 
claims  is  a  purchaser  for  value."  Pritchard  v. 
WilHams,  175  N.  C.  321,  95  S.  B.  671. 

We  must  then  deal  with  the  defendant  as 
a  volunteer,  and  pot  as  a^  purchaser. 

The  defendant  admitted  while  a  witness  in 
his  own  behalf  that  he  was  told  before  he 
bought  he  would  buy  a  lawsuit,  and  he  said 
he  made  no  further  inquiry. 

I  understand  the  law  to  be  as  stated  in 
IJames  v.«6aither,  03  N.  G..361,  and  many 
other  cases,  that — 

"Whatever  is  sufficient  to  put  a  party  on  in- 
quiry, he  is  presumed  to  have  notice  of  every 
fact  and  circumstance  which  a  proper  inquiry 
would  enable  him  to  find  out.  1  Story's  Jurisp. 
S  400;  Blackwood  v.  Jones,  4  Jones  Eq.  [57  N. 
C]  54." 

The  party  who  told  the  defendant  he  would 
buy  a  lawsuit  is  the  one  by  whom  the  trust 
was  established,  and  the  defendant  on  his 
own  admission  could  have  learned  of  the 
rights  of  the  plaintiffs  by  a  simple  Inquiry, 
and,  if  so,  the  law  says  he  took  his  deed  with 
notice  of  the  trust 

''This  doctrine  of  betterments,  and  the  prin- 
ciple upon  which  it  was  originally  made  to  rest, 
is  very  well  stated  by  Ashe,  J.,  in  the  case  of 
Wharton  v.  Moore,  84  N.  C.  482  [37  Am.  Rep. 
627],  as  follows:  This  right  to  betterments 
is  a  doctrine  that  has  gradually  grown  up  in 
the  practice  of  the  courts  of  equity,  and,  while 
it  has  been  adopted  in  many  of  the  states,  it 
is  not  recognized  in  others.  But  it  may  now  be 
considered  as  an  established  principle  of  equity 
that  whenever  a  plaintiff  seeks  the  aid  of  a 
court  of  equity  to  enforce  his  title  against  an 
innocent  person  who  has  made  improvements 
on  land  without  notice  of  a  superior  title,  be- 
lieving himself  to  be  the  absolute  owner,  aid 
will  be  given  him  only  upon  the  terms  that  he 
shidl  make  due  compensation  to  such  innocent 


I  person  to  the  extent  of  the  enhanced  value  of 
the  premises  by  reason  of  the  meliorations  or 
improvements,  upon  the  principle  that  he  who 
seeks  equity  must  do  equity.'  Here  it  wUl  be 
noted  that  the  claimant  must  be  an  innocent 
person,  and  in  any  correct  statement  of  the 
principle  will  be  found  this  or  some  equivalent 
requirement  indicating  that  the  occupant  made 
the  expenditures  in  good  faith--that  is,  that  he 
believed,  and  had  reasonable  ground  to  believe, 
at  the  time  they  were  made,  that  he  was  the 
true  owner."  Alston  t.  Connell,  145  N.  C.  4, 
58  S.  E.  442. 

It  also  appears  that  the  defendant  was  the 
owner  of  a  life  estate  at  the  time  he  made 
the  improvements,  and — 

''It  is  the  general  rule  that  a  Ufe  tenant  is  not 
entitled  to  compensation  from  the  remainder- 
man for  the  enhancement  of  the  property  by 
reason  of  his  improvements,  nor  can  a  charge 
upon  the  lands  or  the  inheritance  be  made  for 
such  improvements;  it  being  generally  held  that 
a  life  tenant  does  not  come  within  the  purview 
of  the  betterment  or  occupying  claimant's  acts. 
The  reasons  for  this  rule  are  that  the  life  ten- 
ant should  not  be  permitted  to  consume  the  in- 
terest of  the  remainderman  by  making  improve- 
ments that  the  remainderman  cannot  pay  for, 
or  that  he  does  not  desire,  and  also  that  im- 
provements are  made  for  the  immediate  benefit 
of  the  life  estate,  and  usually  without  reference 
to  the  wishes  of  the  remainderman.  Mere 
knowledge  on  the  part  of  the  remainderman 
that  improvements  are  being  made  and  passive 
acquiescence  therein  are  not  sufficient  to  charge 
him  with  the  cost  thereof."    17  B.  O.  L.  635. 

Smith,  C.  J.,  said  in  Merritt  ▼.  Scott,  81 
N.  O.  387: 

"We  think  it  dear  that  improvements  of  any 
kind  put  upon  land  by  a  life  tenant  during  his 
occupancy  constitute  no  charge  upon  the  land 
when  it  passes  to  the  remainderman.  He  is 
entitled  to  the  property  in  its  improved  state, 
without  deduction  for  its  increased  value  by 
reason  of  good  management  or  the  erection  of 
buildings  by  the  life  tenant,  for  the  obvious  rea- 
son that  the  latter  is  improving  his  own  prop* 
erty  and  for  his  own  present  benefit.  This 
proposition  is  too  plain  to  need  the  citation  of 
authority." 

This  rule  has  only  been  relaxed  in  favor 
of  a  purchaser  who  made  the  improvements 
in  good  faith  under  a  deed  purporting  to  con- 
vey the  fee,  which  he  accepted  under  the  ad- 
vice of  learned  counsel  (Faison  ▼.  Kelly,  149 
N.  a  285,  62  S.  E.  1086),  and  not  in  behalf 
of  one  who  is  not  a  purchaser  for  value,  and 
who  took  his  deed  with  notice  of  the  trust. 


N.a) 
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that  the  following  telegram  was  delivered  to 
the  defendant  between  9  and  9:30  a.  m.  April 
21,  1917»  at  Blscoe,  N.  C,  for  transmission 
to  the  plaintiff  at  FranklinsvUle,  N.  d 


(Supreme  Court  of  North  Carolina.     Noy.  26, 

1919.) 

1.  Telbgbaphs  and  telephones  ^=>73(1)  — 
Failure  to  maks  fbompt  delivebt  ques- 
tion FOB  JUBY. 

Li  action  for  negligent  failure  of  defendant 
telegraph  company  to  deliver  telegram  in  time 
for  plaintiff  to  reach  the  sick  bed  of  his  broth- 
er and  be  present  at  the  funeral,  held,  under 
the  evidence,  that  motion  for  nonsuit  was  prop- 
erly overruled. 

2.  Telegbaphs  and  telephones  ^=s>73(8)  — 
Pboximate  cause  of  injubt  fbom  failube 
to  deuveb  teleqbaic  question  fob  jubt. 

Testimony  of  plaintiff  that  as  soon  as  he 
received  telegram  announcing  serious  illness 
of  his  brother,  he  started  to  reach  his  brother, 
was  sufficient  to  go  to  the  jury  on  question 
whether  plaintiff  would  have  gone  to  see  his 
brother  had  the  message  been  received  in  time. 

3.  Tbleobaphs  and  telephones  ^=»d6(l)  — 

PBESXTVPTION    that    BEOEIVEB    of    lOfiSSAGB 
will  visit  sick  BELATIVB. 

The  presumption  is  that  when  a  person  re- 
ceives a  telegram  announcing  the  sickness  or 
impending  death  of  a  very  near  relative,  with- 
in a  distance  of  about  35  miles,  he  will  make 
every  reasonable  effort  to  go  to  his  relative. 

Appeal  from  Superior  Court,  Randolph 
County;  Harding,  Judge. 

Action  by  Tom  Butler  against  the  Western 
Union  Telegraph  Company.  Motion  for  non- 
suit overruled,  and  defendant  appeails.  No 
error.- 

Civil  action  upon  these  Issues: 

(1)  Did  the  defendant  negligently  fail  to  de- 
liver the  telegram  to  the  plaintiff,  as  al- 
leged?   Answer:   Yes. 

(2)  What  amount,  if  any,  is  the  plaintiff  en- 
titled to  recover  of  defendant  by  reason  of  the 
negligence  of  the  defendant,  as  alleged?  An- 
swer: $500. 

J.  A.  Spence,  of  Ashboro,  for  appellant 
C.  H.  Redding  and  Brittain  &  Brittain,  all 
of  Ashboro,  for  appellee. 

BROWN,  J.  [1]  The  action  was  brought 
by  the  plalntifT  to  recover  damage  from  the 
defendant  for  Its  negligence  in  failing  to 
deliver  a  telegram  announcing  the  sickness 
of  the  brother  of  the  plaintiff,  and  basing 
his  claim  for  damage  on  the  failure  of  the 
defendant  to  deliver  the  telegram  in  time  for 
the  plaintlfT  to  reach  the  sick  bed  of  his 
brother,  Lewis  Butler,  and  be  present  at  the 
funeral. 

The  motion  to  nonsuit  was  properly  over- 
ruled.    There  is  evidence  tending  to  prove 
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Come  at  once  Louis  Butler  is  at  the  point  of 
death.  [Signed]    EUza  BuUer." 

There  is  evidence  that  the  defendant  fail- 
ed to  deliver  the  said  telegram  until  5  o'clock 
p.  m.  the  next  day.  It  is  in  evidence  that 
it  is  about  35  miles  from  Blscoe  to  Frank- 
linsvUle, and  that  the  plaintiff  lived  about 
2  miles  from  FranklinsvUle.  There  is  evi- 
dence that  the  plaintiff  was  in  Franklins- 
vUle the  morning  of  the  21st  and  talked  with 
the  agent  of  the  defendant;  that  the  agent 
saw  him  twice  at  Mr.  AUred's  store ;  that  the 
plaintiff  was  at  the  station  where  the  tele- 
graph office  is,  about  12  o'clock  noon;  and 
that  he  was  in  FranklinsviUe  nearly  all  day. 
There  is  no  evidence  that  the  defendant  sent 
a  service  message  to  the  sender  of  the  mes- 
sage that  the  plaintiff  could  not  be  found, 
or  gave  the  sender  any  opportunity  for  mak- 
ing provision  for  the  deUvery  of  the  message 
to  plaintiff's  home. 

[2]  It  is  contended  that  there  is  no  evi- 
dence that  the  plaintiff  would  have  gone  to 
see  his  brother  if  he  had  received  the  mes- 
sage in  time.  The  plaintiff  testified  that,  as 
soon  as  he  received  the  message,  he  started, 
and  got  there  Monday  afternoon  between 
sundown  and  dark.  We  think  this  is  evi- 
dence sufficient  to  go  to  the  Jury  as  to  what 
the  plaintiff  would  have  done  had  he  receiv- 
ed the  message  in  due  time. 

[3]  Without  reciting  it  particularly,  we 
think  there  is  evidence  tending  to  prove  that, 
had  the  plaintiff  received  the  message  in 
due  time,  he  could  have  gone  to  his  brother's 
residence  and  been  with  him  before  his  death, 
and  certainly  in  time  to  attend  his  funeral; 
besides,  the  presumption  is  that  when  a  per* 
son  receives  a  telegram  announcing  the  sick- 
ness and  impending  death  of  a  very  near 
relative,  within  such  a  short  distance,  he  will 
make  every  reasonable  effort  to  go  to  his 
relative. 

There  is  no  evidence  that  the  agent  of  the 
defendant  at  FranklinsvUle  searched  for  the 
plaintiff  in  FranklinsvUle  that  day,  although 
he  knew  he  was  there,  or  that  any  effort  was 
made  to  deliver  the  message. 

We  see  no  evidence  that  the  plaintiff  did 
not  use  due  diligence  to  reach  his  brother 
after  he  received  the  telegram  or  was  in  any 
way  negligent  himself.  MedUn  v.  TeL  Co., 
169  N.  C.  495,  86  S.  E.  366;  Hospital  Ass'n 
V.  Hobbs,  153  N.  C.  188,  69  S.  B.  79. 

Upon  an  examination  of  the  entire  record, 
we  think  the  case  was  fairly  put  to  the 
Jury,  and  we  find  no  error. 
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NORTH  CAROLINA  PtJBLIO  SERVICE  CO. 

T.  YADKIN  FINISHING  CO. 

(No.  479.) 

(Supreme  Court  of  North  Carolina.    Nov.  26, 

1919.) 

Gas  ^=»14(1>— Authobitt  to  incbbasb  bates. 

Corporation  Commission's  order,  increasing 
gaa  rates  and  fixing  schedule  thereof  for  certain 
city,  did  not  authorize  gas  company  to  increase 
the  rates  for  gas  used  at  a  plant  located  six 
miles  outside  of  dty,  where  gas  was  being  fur- 
nished such  plant  under  unexpired  contract 
specifying  rate. 

Appeal  from  Superior  Court,  Rowan  Coun- 
ty; Harding,  Judge. 

ControTersy  without  action  by  the  North 
Oarolina  Public  Service  Company  against 
the  Yadkin  Finishing  Company.  From  a 
judgment  giving  it  InsufQdent  relief,  plain- 
tiff excepts  and  appeals.    Affirmed. 

The  following  controversy  without  action 
was  submitted  to  his  honor,  Judge  Harding, 
in  the  superior  court  of  Rowan  county,  March 
term,  1919: 

(1)  That  the  North  Carolina  Public  Serv- 
ice Company  is  a  corporation  duly  created,  or- 
ganized, and  existing  under  and  by  virtue  of 
the  laws  of  the  state  of  North  Carolina,  and 
as  lessee  of  the  Salisbury  &  Spencer  Railway 
Company  is  engaged  as  a  public  service  cor- 
poration in  furnishing  gas  for  fuel  and  lighting 
in  the  dty  of  Salisbury,  N.  C,  maintaining  its 
only  plant,  office,  and  place  of  business  in  said 
city. 

(2)  That  the  Yadkin  Finishing  Company  is  a 
corporation  created,  organized,  and  existing 
under  the  laws  of  the  state  of  North  Carolina, 
and  is  engaged  in  the  business  of  finishing  cot- 
ton fabrics  at  Its  plant  about  six  miles  north 
of  Sahsbury,  N.  (X,  and  outside  of  any  incor- 
porated town. 

(3)  That  on  or  about  the  20th  day  of  Sep- 
tember, 1916,  the  plaintiff  and  defendant  en- 
tered into  a  written  contract,  a  copy  of  which 
is  hereto  attached  and  made  a  part  hereof, 
by  the  terms  of  which  the  plaintiff,  for  a  pe- 
riod of  five  years  thereafter,  contracted  and 
agreed  to  furnish  the  defendant  gas  for  fuel 
and  lighting  at  the  following  rates,  subject  to 
a  minimum  monthly  charge  of  $100,  to  wit: 
$1.35  net  or  $1.45  gross  per  1,000  cu.  ft,  for  the 
first  10,000  cu.  ft.  per  mo.  $1  net  or  $1.10 
gross  per  1,000  cu.  ft.  for  the  next  15,000  cu. 
ft  per  mo.  $0.76  net  or  $0.85  gross  per  1,000 
cu.  ft,  for  the  next  25,000  cu.  ft  per  mo.  $0.60 
net  or  $0.70  gross  per  1,000  cu.  ft  for  all  over 
50,000  cu.  ft  per  mo.  Which  said  schedule  of 
rates  were  in  effect  and  existence  in  the  dty 
of  Salisbury  at  the  time,  by  and  with'  the  ap- 
proval and  by  the  authority  of  the  Corpora- 
tion Commission  of  North  Carolina. 

(4)  That  thereafter  the  plaintiff  filed  its  pe- 
tition for  authority  to  increase  gas  rates  in 
the  city  of  Salisbury  with  the  Corporation  Com- 
mission of  the  state  of  North  Carolina,  and  on 
or  about  the  8th  day  of  November,  1918,  said 
Corporation    Commission    granted    the    peti- 


f  tion  of  the  said  North  Carolina  Public  Service 
Company. 

(5)  That  during  the  month  of  January,  1919^ 
the  defendant  consumed  141,000  cubic  feet  of 
gas,  and  during  the  month  of  February,  1919, 
consumed  95,400  cubic  feet  of  gas. 

(6)  That  under  the  schedule  of  rates  au- 
thorized and  permitted  by  the  0>rporatioQ' 
Commission  of  the  state  of  North  Carolina  the 
defendant  is  indebted  to  the  plaintiff  for  gas- 
consumed  during  the  month  of  January,  1919,  in 
the  sum  of  $141.02,  and  for  gas  consumed  dur- 
ing the  month  of  February,  1919,  in  the  sum- 
of  $107.88,  or  a  total  of  $248.90. 

(7)  That  under  the  schedule  of  rates  set 
out  hi  the  written  contract  entered  into  between 
the  plaintiff  and  defendant  on  or  about  the 
20th  day  of  September,  1916,  the  defendant  is 
indebted  to  the  plaintiff  for  gas  consumed  dur- 
ing the  month  of  January,  1919,  in  the  sum  of 
$116.02,  and  for  gas  consumed  during  the  month 
of  February,  1919,  in  the  sum  of  $100,  or  a  to- 
tal of  $216.02. 

(8)  The  plaintiff  contends  that  the  order  of 
the  Corporation  Commission  of  the  state  of 
North  Carolina  in  effect  abrogates,  in  the  mat- 
ter of  rates  charged,  the  written  contract  en- 
tered into  by  and  between  the  plaintiff  and  de- 
fendant and  that  it  is  authorized  and  permit- 
ted as  a  matter  of  law  to  adopt  the  schedule  of 
rates  established  by  order  of  said  Corporation 
Commission.  The  defendant  contends  the  writ- 
ten contract  is  binding  upon  both  plaintiff  and 
defendant,  and  that  the  said  Corporation  Com- 
mission has  not  lawful  authority,  by  its  order  or 
otherwise,  to  alter,  amend,  or  revise  the  sched- 
ule of  rates  set  out  in  said  contract,  or  by  its 
order  to  alter  or  vary  said  contract  in  any  par- 
ticular. 

The  Judge  held  that  the  plaintiff  could  only 
recover  the  contract  rates  for  gas  furnished, 
and  that  order  of  the  (Corporation  Commis- 
sion did  not  authorize  them  to  abrogate  the 
said  contract,  and  gflive  judgment  In  favor 
of  the  plaintiff  against  the  defendant  for  the 
sum  due  under  the  contract  Plaintiff  ex- 
cepted and  appealed. 

Iilnn  &  Linn,  of  Salisbury,  for  appellant 
W.  H.  Woodson,  of  Salisbury,  for  appellee. 

BBOWN,  J.  The  question  as  to  whether 
or  not  the  Con>oratlon  Commission  had  pow- 
er to  authorize  the  plaintiff  to  charge  a 
higher  rate  to  the  plaintiff  than  the  contract 
price,  and  that  the  rates  allowed  by  the  com- 
mission supersedes  the  rate  fixed  in  the  con- 
tract, was  very  ably  argued  before  us  by  <he 
counsel  on  both  sides.  But  we  are  of  opinion 
that  the  question  is  not  presented  upon  this 
record  for  we  agreed  with  the  counsel  for 
the  defendant  that  there  is  nothing  in  the 
order  of  the  commission  which  gives  author- 
ity to  the  plaintiff  to  increase  its  rates  out- 
side of  the  dty  of  Salisbury.  The  defendant 
is  located  six  miles  north  of  Salisbury,  and 
has  no  connection  with  that  city,  and  is  not 
controlled  by  any  of  Its  ordinances  or  regula- 
tions.   The  application  to  increase  gas  rates 
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by  tbe  fourth  section  of  the  petition  is  specif- 
ically confined  to  the  city  of  Salisbury.  The 
order  granted  in  pursuance  of  said  petition, 
read  in  connection  with  it,  fixes  the  rates 
vhlch  the  plaintiff  is  allowed  to  cliarge  in 
the  corporate  limits  of  the  city  of  Salisbury, 
and  nowhere  else. 

For  this  reason,  we  are  precluded  from 
passing  upon  the  interesting  question  so 
ably  presented. 

Affirmed. 

JQOEE,  J.,  concurs  in  result. 


tlTS  N.  C.  7«) 

STATE  T.  MUUU    (No.  466.) 

<Supreme  Coart  of  North  Oarolina.    Nor.  26, 

1919.) 

INT0ZICATI5Q   LIQUOBS   <@=:9132~SaIJB  ▲  lOS- 
DSHEANOB  DESPITE  FELONY  STATUTE. 

In  Tiew  Of  Reyisal  1905^  |{  2832,  6455, 
5456,  defendant  who  sold  spirituous  liquors  in 
a  county  December  20,  1918,  could  be  conyicted 
of  the  offense  as  a  misdemeanor  under  the  act 
previous  to  Public  Local  Laws  1919,  c.  2,  rati- 
fied January  28,  1919,  making  the  retailing  of 
cpirituous  liquors  in  the  county  a  felony,  made 
prospectiye  only  in  its  operation  by  its  proTi- 
sion  that  it  should  take  effect  from  its  ratifica- 
tion, more  particularly  in  view  of  tbe  intention 
of  the  Legislature  as  shown  by  the  title  of  the 
act. 

Ai^peal  from  Superior  Oourt,  Burke  Coun- 
ty; Harding,  Judge. 

Obe  Moll  was  convicted  of  the  misdemea- 
nor of  selling  spirituous  liquors,  and  he  ap- 
peals.   No  error. 

The  defendant  was  convicted  for  s^ing 
spirituous  liquors  to  one  W.  T.  Mace.  There 
was  evidence  of  a  sale  of  spirituous  liquors 
on  December  20,  1918,  but  at  no  other  time, 
and  there  was  no  evidence  tending  to  show  a 
sale  subsequent  to  January  23, 1919. 

There  was  a  motion  for  nonsuit,  which  was 
refused,  and  defendant  excepted.  The  de- 
fendant requested  the  court  to  instruct  the 
Jury  that  If  they  found  that  the  defendant 
retailed  epiritnous  liquors  in  Burke  county 
prior  to  January  23,  1919,  and  not  since  that 
date,  they  should  return  a  verdict  of  not 
guilty,  for  the  reason  that  under  the  act  rati- 
fied that  day  the  offense  of  retailing  was 
made  a  felony.  The  prayer  was  refused, 
and  the  defendant  again  excepted,  and  also 
to  the  instruction  that  if  the  jury  believed 
the  evidence  they  should  return  a  verdict  of 
guilty.  The  Jury  found  the  defendants  guil- 
ty of  misdemeanor  as  charged  in  the  indict- 
mait,  and  from  the  Judgment  thereon  the  de- 
fendant appealed. 

Jno.  Mull  and  S.  J.  Brvin,  both  of  M<Mrgan- 
ton,  for  appellant. 


J.  8.  Manning,  Atty.  Gen.,  and  Frank 
Nash,  Asst  Atty.  Gen.,  for  the  State. 

CLARK,  G.  J.  The  evidence  was  uncon- 
tradicted that  the  defendant  on  December  20, 
1918,  retailed  and  sold  spirituous  liquors  un- 
lawfully and  willfully  in  the  county  of  Burke. 
The  defendant  offered  no  testimony,  was  con- 
victed, and  sentenced  for  the  misdemeanor  as 
charged. 

The  defendant  urges  that  this  was  error, 
because  Public  Local  Laws  1919,  a  2,  ratified  - 
January  23,  1919,  provided  that  retailing 
spirituous  liquors  in  the  county  of  Burke 
should  be  a  felony.  But  that,  act  was  made 
prospective  for  it  provided  that  it  should 
"take  effect  from  its  ratification,"  and  that 
it  repealed  all  laws  in  confiict  therewith. 

This  could  have  no  application  to  the  of- 
fense of  selling  spirituous  liquors  in  that 
county,  which  was  alleged  and  proven  to 
have  occurred  on  December  20, 1918,  prior  to 
the  act.  This  act  was  prospective,  by  its 
terms  taking  effect  (xily  fron>  its  ratification 
(on  January  23,  1919),  and  was  not  in  con- 
flict with  the  previous  act,  making  it  a  mis- 
demeanor, which  was  in  force  December  20, 
1918. 

This  highly  technical  objection  may  have 
been  presented  by  the  defendant  to  see 
"How  it  would  strike  the  court"  It  has  more 
than  once  been  befcnre  the  oourt  and  disal- 
lowed. In  State  v.  Putney,  61  N.  G.  548, 
Act  Feb.  25,  1866-67,  c.  62,  punished  the 
stealing  of  a  mule  with  death.  It  was  held 
that  this  act  did  hot  repeal  the  previous  stat- 
ute, which  punished  that  crime  with  a  lesser 
punishment,  and  therefore  did  not  affect  a 
conviction  for  stealing  a  mule  at  a  time  pre- 
vious to  the  act,  increasing  the  punishment 
to  the  death  penalty.  Reade,  J.,  says,  with 
his  usual  incisive  common  sense: 

"It  is  insisted  that  this  defendant  cannot  be 
punished  at  all ;  not  under  the  statute  of  1866- 
67,  c.  82  [ratified  February  25,  1867],  because 
the  offense  was  committed  prior  thereto;  and  not 
under  tbe  old  law,  because  it  is  repealed  by  the 
new.  It  is  true  that  the  defendant  cannot  be 
punished  under  a  law  which  was  not  in  exist- 
ence at  the  time  when  the  offense  was  commit- 
ted, because  that  law  would  be  ex  post  facto, 
unless  where  it  lessens  the  punishment.  It  iv 
equally  true  that,  where  a  new  law  expressly 
or  impliedly  repeals  the  old  law,  there  can  be 
no  conviction  under  the  old  law.  But  the  act 
of  1866-67  •  •  •  does  not  repeal  the  old  law, 
but  is  only  prospective  in  its  character." 

The  act  simply  provided  that,  *'any  one 
convicted  of  larceny  of  a  horse,  etc.,  should 
suffer  death,"  and  recited  that  it  was  *'ratl- 
fied  February  25, 1867."  Judge  Beade,  speak- 
ing for  a  unanimous  court,  said  that  should 
be  read  as  if  it  said,  "If  any  person  shall 
hereafter  steal  a  mule  •  •  •  he  shall 
suifer  death."  This  was  because  the  act 
could  not  take  effect  as  a  matter  of  law  as  to 
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offenses  committed  prior  to  that  time,  unless 
It  was  expressly  so  stated,  and  even  then  It 
could  not  have  any  effect  as  to  an  Increase  of 
punishment,  because  such  law  would  be  ex 
post  facto. 

In  State  v.  Massey,  97  N.  C.  465,  2  S.  E. 
445,  It  was  held,  ** Where  a  statute  only  un- 
dertakes to  amend  one  already  on  the  stat- 
ute books,  It  will  be  presumed  that  It  did  not 
Intend  to  repeal  it,  unless  there  is  an  ex- 
press repealing  dause,**  Merrimon,  J.,  saylug: 

''The  amendatory  statute  does  not  purport  to 
repeal  the  statute  it  amends ;  it  contains  no  re- 
pealing clause,  and  It  seems  to  operate  only 
prospectively  from  the  date  of  its  ratification, 
leaving  the  statute  still  operative  as  to  offenses 
theretofore  committed.  It  can  scarcely  be  sup- 
posed that  the  Legislature  intended  to  allow 
persons  who  had  violated  the  statute  before  the 
amendment  of  it  to  go  unpunished.  If  it  had 
so  intended,  it  would  most  likely  have  incor- 
porated into  the  amendatory  statute  an  express 
clause  of  repeal.' 


»f 


In  State  v.  Massey,  103  N.  C  356,  9  S.  E. 
632,  4  L.  R.  A.  308,  a  divided  court  held  that 
In  the  absence  of  a  saving  clause  the  sub- 
sequent act  released  from  liability  all  who 
had  committed  offenses  committed  prior  to 
the  act,  increasing  the  punishment.  But 
Smith,  C.  J.,  and  Merrimon,  later  Chief  Jus- 
tice, dissented. 

In  State  v.  Perkins,  141  N.  O.  797,  53  S.  E. 
735,  9  L.  R.  A.  (N.  S.)  165,  it  was  held: 

"Chapter  497,  Laws  1905,  which  enacts  that 
the  sale  of  liquor  'shall  be'  prohibited  in  Union 
county,  and  provides  that  all  laws  and  clauses 
of  lawS'in  conflict  with  the  act  are  repealed,  and 
that  the  act  shall  take  effect  June  1,  1905,  is 
prospective  in  its  operation,  and  applies  only  to 
sales  after  Jane  1,  1905,  and  does  not  repeal 
chapter  434,  Laws  1903,  prohibiting  the  sale 
of  liquor  in  said  county,  as  to  sales  made  prior 
to  June  1, 1905." 

In  that  case.  Walker,  J.,  says: 

"The  act  of  1905  does  not  expressly  and  un- 
qualifiedly repeal  the  act  of  1903,  but  repeals 
only  to  the  extent  that  it  conflicts  with  it.  If 
the  Legislature  had  intended  to  repeal  the  act 
of  1903  absolutely,  it  was  easy  to  have  express- 
ed that  intention  in  words  of  unmistakable 
meaning,  but  it  preferred  not  to  do  so,  but  to 
repeal  it  only  so  far  as  it  is  repugnant  to  the 
provisions  of  the  later  statute.  The  act  of  1905 
is  made  by  its  very  language  prospective  in  its 
operation.  It  refers  to  sales  made  after  the 
Ist  of  June,  1905,  when  it  became  effective,  and 
could  not,  under  our  Constitution,  apply  to  ante- 
cedent acts,  so  as  to  make  them  criminal  or 
punishable  if  not  so  at  the  time  they  were  com- 
mitted. If  it  does  not  affect  prior  acts  which 
are  covered  only  by  the  earlier  statute,  how  can 
it  be  said  to  conflict  with  the  latter  as  to  those 
acts?  There  can  be  no  repugnancy  except  as  to 
offenses  which  are  punishable  under  the  later 
statute,  and  as  to  these  the  earlier  act  is  re- 
pealed and  has  no  further  operation.'  Repeals 
by  implication  are  not  favored,  and  they  should 
not  be  extended  so  as  to  include  cases  not  with- 
in the  intention  of  the  Legislature." 


This  unanswerable  argument  applies  to 
this  case  where  it  is  specified  that  the  act  is 
to  take  effect  "from  and  after  its  ratifica- 
tion," January  23,  1919,  and  therefore  pros- 
pectively only. 

There  can  be  no  doubt  of  the  Intention  of 
the  Legislature  in  the  present  case,  for  the 
title  of  chapter  2,  Public  Local  Laws  1919  is 
"An  act  to  amend  the  prohibition  law  and  to 
provide  for  the  better  enforcement  of  the 
same  in  Burke  county."  There  is  certainly 
no  intention  in  this,  nor  in  the  body  of  the 
act,  to  turn  loose  all  those  who  had  violated 
the  law  In  force  prior  to  the  passage  of  the 
act,  but  to  Increase  the  penalty  and  to  make 
prohibition  more  effective. 

Besides  the  act  does  not  Increase  the  pen- 
alty, or  change  the  law  theretofore  in  force, 
even  as  to  the  penalty,  for  it  provides  that 
"upon  conviction  of  the  first  offense  the  de- 
fendant shall  be  imprisoned  or  fined  in  the 
discretion  of  the  court,"  and  there  is  no  al- 
legation or  proof  that  this  was  not  the  first 
offense.  It  is  true  that  It  is  provided  that 
out  of  the  fine  $50  shall  be  taxed  In  favor  of 
the  ofllcer  procuring  the  information  against 
the  party  convicted,  but  that  is  not  an  in- 
crease of  the  punishment  which  for  the  first 
offense  remained  as  before — ^"fine  or  im* 
prlsonment  in  the  discretion  of  the  court" 

In  State  v.  Perkins,  supra.  Walker,  J., 
speaking  for  a  unanimous  court  has  so  fully 
and  completely  stated  the  law  applicable, 
aflOlrmlng  Staite  y.  Putney,  that  nothing  can  be 
added.    He  says: 

"It  can  make  no  difference  how  the  intention 
of  the  Legislature,  that  an  act  should  have 
prospective  operation  is  expressed;  whether  it 
is  done  by  unequivocal  terms  in  the  act  or  by  a 
proviso  or  is  to  be  gathered  from  its  general 
scope  and  tenor,  so  that  it  appears  with  suffi- 
cient clearness  that  such  is  the  intention." 

In  this  case  it  is  clearly  said  that  the  act 
is  to  "take  effect  from  and  after  its  ratifick- 
tion"  (L,  A.  Jan.  23,  1919);  and,  as  said 
In  State  v.  Perkins,  it  cannot  confilct  with 
previous  laws  punishing  the  crime,  "except 
those  committed  after  the  new  act  took 
effect" 

Mr.  Justice  Walker,  at  the  conclusion  of 
his  opinion  in  State  v.  Perkins,  141  N.  C.  808. 
53  S.  E.  739,  9  L.  R.  A.  (N.  S.)  165,  says  in 
language  specially  pertinent  to  the  present, 
case: 

"The  spirit  and  purpose  of  the  two  acts  and 
the  object  with  which  they  were  passed  forbid 
the  conclusion  that  the  Legislature  intended  a 
repeal  of  the  prior  act  The  Legislature,  when 
it  passed  the  second  act,  was  apparently  not  in 
a  forgiving  mood.  The  evils  of  intemperance 
no  doubt  had  increased  and  called  for  more 
stringent  provisions  for  the  future,  but  not  for 
the  exercise  of  mercy  in  dealing  with  past 
offenses." 

State  v.  Perkins,  141  N.  C.  797,  53  S.  B.  735, 
9  L.  R.  A.  (N.  S.)  165,  is  cited  and  approved; 
State  T.  Russell,  164  N.  a  484,  80  S.  B.  M 
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(Walker,  J.);  State  v.  Johnson,  171  N.  C. 
801,  802,  88  S.  E.  437  (Allen,  J.) ;  Sanatorium 
V.  State  Treasurer,  173  N.  O.  810,  92  S.  B.  689 
<Hoke,  J.). 

In  State  ▼.  Broadway,  157  N.  C.  600,  72  S. 
B.  987,  the  whole  subject  Is  reviewed,  dis- 
cussing State  V.  Putney,  State  v.  Perkins,  and 
State  V.  Massey,  affirming  the  two  cases  first 
named,  and  approving  the  explanation  of 
State  V.  Massey  made  by  Walker,  J.,  iii  State 
V.  Perkins,  which  was  as  follows: 

••State  V.  Massey,  103  N.  O.  360  [9  S.  E.  632, 
4  L.  R.  A.  308],  was  decided  upon  the  theory 
that  the  later  statute  by  its  very  terms,  and  as 
if  In  80  many  words,  had  unqualifiedly  and  ex- 
pressly repealed  the  earlier  one.** 

Saying  further  that  in  State  v.  Massey,  97 
N.  O.  465,  2  S.  E.  445,  it  was  held: 

'•Where  a  statute  only  undertakes  to  amend 
one  already  on  the  statute  books,  it  may  be  pre- 
sumed that  it  did  not  intend  to  repeal  it,  unless 
there  is  an  express  repealing  clause.' 
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In  State  t.  Broadway,  supra,  it  was  held: 

"Repeals  by  implication  are  not  favored  by 
the  law,  and  an  act  which  merely  leaves  it  in 
the  discretion  of  the  trial  judge  to  impose  a 
longer  sentence  for  an  offense  than  that  pre- 
scribed by  a  former  act,  without  changing  the 
constituent  elements  of  the  crime,  does  not  re- 
peal the  former  act;  and  a  subsequent  sentence 
for  the  crime  committed  prior  to  the  time  of  the 
enforcement  of  the  second  act,  which  does  not 
exceed  the  limited  time  of  punishment  prescrib- 
ed by  the  prior  act,  is  valid." 

Revisal,  {  2832,  provides  that  where  a  part 
of  a  statute  is  amended  (as  in  this  case  mere- 
ly by  changing  the  punishment  after  the  first 
offense),  it  is  not  to  be  considered  as  repeal- 
ed, but  simply  as  a  re-enactment,  except  as 
to  the  new  provision,  which  is  to  take  effect 
from  the  time  of  the  amendment  (see  cases 
dted  under  that  section),  and  Revisal,  {  6455, 
expressly  provides: 

"No  offense  committed  and  no  penalty  or  for^ 
feiture  incurred  under  any  of  the  statutes  here- 
by repealed,  and  before  the  time  when  such 
repeal  shall  take  effect,  shall  be  affected  by  the 
repeal." 

To  same  effect,  section  5456.    This  shows 
the  policy  of  our  legislation  on  this  subject 
No  error. 


(178  N.  C.  449) 

DIRBOTOR    GBNERAIi    OF    RAILROADS 

et  aL  V.  CX)MMISSIONBRS  OF  BLADEN 

COUNTY.     (No.  294.) 

(Supreme  Court  of  North  Carolina.     Nov.  19, 

1919.) 

Taxation   ^=»52  —  Constttutional  limita- 
tion 07  BATE, 
state  and  county  taxes  combined  cannot,  in 
view  of  Const  art.  5,  ^  1,  exceed  66%  cents 


on  property  of  the  value  of  $100  for  ordinary 
expenses,  and  the  county  of  Bladen  cannot,  un- 
der Pub.  Loc.  Laws  1917,  c.  101,  levy  tax  in 
excess  thereof  for  "current  and  necessary  ex- 
penses" ;  such  expenses  being  ordinary  ex- 
penses, and  not  for  a  special  purpose  under 
Const  art  5,  §  6. 

Clark,  C.  J.,  dissenting. 

Appeal  from  Superior  Ck)urt;  Bladen  Coun- 
ty;  Calvert,  Judge. 

Action  by  the  Director  General  of  Rail- 
roads and  the  Seaboard  Air  Line  Railway 
Company  against  the  Commissioners  of  Bla- 
den County.  Judgment  for  plaintiffs,  and  de- 
fendants appeal.    Affirmed. 

This  is  an  action  to  recover  the  amount 
of  a  tax  levy  of  5  cents  paid  under  protest. 

The  parties  have  agreed  upon  the  following 
facts: 

"(1)  That  in  the  year  1918  the  commission- 
ers of  Bladen  county  levied  taxes  for  ordinary 
county  purposes,  which,  with  the  state  taxes, 
amounted  to  66%  cents  on  property  of  the 
value  of  $100,  and  in  addition  thereto  levied 
a  special  tax  of  15  cents  for  schools,  and  in 
addition  thereto  levied  a  tax  of  6  cents,  wliich 
last  tax  is  the  tax  in  controversy  in  this  ac- 
tion. 

"(2)  That  the  taxes  so  levied  in  1918,  and  re- 
ferred to  in  the  last  preceding  paragraph,  are 
itemized  as  follows: 

State  tax  for  general  purposes 23% 

State  tax  for  pensions 4 

State  tax  for  schools 20 

Total  state  tax  levied  under  section  3.  c.  231. 
Public  Acts  of  1917»  being  the  1917  Revenue 
Act    47% 

Add  general  county  tax is 

66% 
Add  special  school  tax  levied  under  section  8,  c. 
88.  Public  Acta  of  3913 15 

81% 
Add  county  tax  levied  under  chapter  101.  Public 
Local  Acts  of  1917,  trhich  is  the  tax  involved 
in  this   action 6 

Making  total  tax  levied  in  1918  on  $100  valua- 
tion     86% 

"(3)  That  none  of  the  aforesaid  taxes  levied 
in  1918  were  submitted  to  a  vote  of  the  people."  ^ 

The  plaintiffs  have  paid  all  of  the  taxes 
levied,  and  they  make  no  contest  as  to  any 
except  the  tax  of  5  cents,  levied  in  excess  of 
66%  cents  on  property  of  the  value  of  $100 
to  meet  current  and  necessary  expenses  of 
the  county. 

The  statute  under  which  the  defendant 
claims  authority  to  levy  the  tax  is  chapter 
101,  Pub.  Local  Laws  1917,  the  material  part 
of  which  is  as  follows: 

''Section  1.  That  the  board  of  county  com- 
missioners of  Bladen  county  are  hereby  directed 
to  examine  on  or  before  the  first '  Monday  in 
June  of  each  year  the  tax  abstracts  for  the 
current  year,  and  if  upon  such  examination  it 
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shall  appear  that  the  taxes  which  the  board  are 
aathorized  to  levy,  after  deducting  from  the 
eighty-one  and  two-thirds  cents  on  the  one  hun- 
dred dollars  worth  of  property  and  taxes  levied 
by  the  state  for  general  state  purposes  for  pen- 
sions and  for  schools,  and  the  fifteen  cents  spe- 
cial school  tax  will  not  be  suflScient  to  meet  the 
current  and  necessary  expenses  of  the  county 
for  the  current  year,  Uien  the  said  board  of 
county  commissioners  shall  be  and  are  hereby 
authorized,  empowered  and  directed  to  levy 
and  collect  in  addition  to  the  said  eighty-one 
and  two-thirds  cents  a  sufficient  amount  of 
taxes  on  all .  the  taxable  property  and  polls 
within  the  said  county  of  Bladen  to  meet  the 
current  and  necessary  expenses  of  the  county, 
said  additional  tax  not  to  exceed  ten  cents  on 
the  one  hundred  dollars  in  valuation  of  prop- 
erty and  thirty  cents  on  the  poll,  and  in  levy- 
ing and  collecting  such  tax  the  constitutional 
equation  between  property  and  poll  shall  be 
observed." 

Judgment  was  r^dered  in  favor  of  the 
plaintllfa,  and  defendant  excepted  and  ap- 
pealed. 

E.  F.  McCullocb,  Jr^  of  Ellzabethtown,  for 
appellants. 

Mclntyre,  Lawrence  &  Proctor,  of  Lumber- 
ton,  f6r  appellees. 

ALLEN,  J.  The  facts  in  Railroad  v.  Cher- 
okee County,  177  N.  C.  86,  97  S.  E.  758,  are 
almost  identical  with  those  in  the  record  now 
before  us.  and  the  principles  therein  announc- 
ed are  decisive  of  the  present  appeaL 

In  that  case  the  county  of  Cherokee  levied 
a  tax  of  2%  cents  in  excess  of  66%  cents  on 
property  of  the  value  of  $100,  for  the  puri)ose 
of  taking  up  a  note  in  bank  and  paying  other 
current  expenses,  acting  under  a  statute 
which  authorized  the  commissioners  to  levy 
a  special  tax  in  excess  of  the  constitutional 
limitation  not  to  exceed  5  cents  on  property 
to  provide  for  any  deficiency  in  the  necessary 
expenses  and  revenue  of  the  county,  and  it 
was  held  that  the  plaintiff,  who  had  paid  un- 
der protest,  was  entitled  to  recover  it 

We  then  said,  after  quoting  article  5,  S  1, 
of  the  Constitution: 

*ThiB  section  commands  two  things: 

"(1)  That  the  poU  tax  shaU  always  be  equal 
to  that  on  $300  valuation  of  property.  This 
has  been  called  the  equation  of  taxation. 

**(2)  Th&t  the  state  and  county  poll  tax  shall 
not  exceed  $2.  This  fixes  the  limit  of  taxation 
on  polls,  and  consequently  on  property. 

'"These  two  directions  are  equally  definite 
and  positive.  They  are  in  no  wise  inconsistent 
with  each  other.  It  is  impossible  that  one  has 
any  more  favor  or  sanctity  than  the  other, 
merely  because  It  comes  earlier  or  later  in  the 
sentence;  they  must  be  equally  binding  on  the 
Legislature.'  Rodman,  J., In  Winslow  v.  Weith, 
66  N.  C.  432,  656. 

"  *It  is  well  settled  that  for  the  ordinary  ex- 
penses of  government,  both  state  and  county,  the 
first  section  of  article  5  of  the  Constitution 
places  the  Umit  of  taxation  and  preserves  the 
equation  between  the  capitation  and  the  prop- 


erty tax— the  capitation  tax  never  to  exceed 
$2,  and  the  tax  upon  property  valued  at  $300 
to  be  confined  within  the  same  limit.*  Board 
of  Education  v.  Corners,  111  N.  C.  680, 16  S.  E. 
621,  18  L.  R.  A.  850. 

*'  *The  taxes  which  the  commissioners  are  em- 
powered to  Jevy  have  their  limitations  in  the 
Constitution,  and  these  cannot  be  exceeded  "ex- 
cept for  a  special  purpose  and  with  the 
special  approval  of  the  General  Assembly.*' 
Const,  art.  5,  §§  1,  6.  The  construction  of 
these  clauses  has  been  fixed  by  a  series  of  de- 
cisions, from  one  of  which  (French  v.  Com'rs, 
74  N.  C.  692)  we  extract  the  emphatic  dec- 
laration of  Bynum,  J.:  ''It  admits  of  no  dis- 
pute now  that  taxation  for  state  and  county 
purposes  combined  cannot  exceed  the  consti- 
tutional limitation  for  their  necessary  expenses 
and  new  debts."  Trull  v.  Com'rs,  72  N.  C.  388 ; 
Clifton  V.  Wynne,  80  N.  C.  145;  Mauney  v. 
Com'rs,  71  N.  C.  486,  supra.'  Cromartie  v. 
Oom'rs,  87  N.  C.  139.*» 

And  again,  after  quoting  article  5,  {  6: 

"These  two  sections  must  be  considered  and 
read/  together,  with  the  purpose  in  view  of 
giving  effect  to  both,  and  a  construction  must 
be  avoided  which  will  make  one  destructive  of 
the  other,  which  would  be  the  result  if  the  com- 
missioners could  exceed  the  constitutional  lim- 
itation under  authority  of  section  6,  for  general 
purposes  and  under  general  laws;  because  un- 
der such  a  construction  the  General  Assembly 
could  levy  a  state  tax  up  to  the  limitation  under 
section  1,  and  then  pass  a  general  law  under 
section  6,  allowing  the  counties  to  levy  the  same 
tax  for  county  expenses.** 

The  Cherokee  Case  has  attracted  much  at- 
tention, because  it  has  stood  in  the  way  of 
some  improvements  that  were  needed,  and  of 
others  very  much  desired,  but  it  declares  no 
new  principle,  and  on  the  contrary  simply 
adheres  to  the  uniform  and  consistent  ccm- 
struction  of  the  Constitution  since  Railroad 
V.  Holden,  63  N.  C.  410,  and  was  afilrmed  at 
the  last  term  by  the  unanimous  opinion  of 
the  court  in  Parvin  v.  Conmiissioners,  177 
N.  a  509,  99  S.  E.  432,  in  which  the  court 
says,  after  referring  to  the  Cherokee  Case : 

"In  that  case  the  tax  was  intended  to  pro^ 
vide  for  past  deficits  in  the  revenues  for  ordi- 
naiy  and  necessary  county  expenses,  and  felf 
directly  within  article  6,  f  1,  of  the  Constitu- 
tion, prescribing  the  limitation  and  equation  of 
taxation,  and  not  within  section  6  of  that  arti- 
cle.- 

This  court  said,  in  French  t.  Com'rs,  74 
N.  a  696: 

'It  admits  of  no  dispute  now  that  taxation 
for  state  and  county  purposes  combined  cannot 
exceed  the  constitutional  limitation  for  their  nec- 
essary expenses  and  new  debts.  •  •  •  If 
what  are  often  miscalled  the  'necessary  expens- 
es' of  a  county  exceed  the  limitation  prescribed 
by  law,  the  necessity  cannot  justify  the  viola- 
tion of  the  Constitution.  In  such  cases  two 
remedies  are  open  to  the  county.  One  is  to  ap- 
ply to  the  Legislature,  if  the  tax  is  required  for 
a  special  purpose.    Const,  art.  6,  S  7,  empow- 
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en  the  Legislature  in  such  cases  to  give  a  spe- 
cial approval  for  an  increased  levy.  The  other 
and  better  way,  however,  is  to  reduce  the  ex- 
penditure. *  *  *  We  hold  that  the  state  tax 
of  38  cents  and  the  county  tax  of  28%  cents 
on  the  $100  of  valuation  exceeds  the  constitu- 
tional limitation  of  taxation  for  current  ex- 
penses. 


▼.  COM'RS  OF  BLADEN  CODNTT 
S.E.) 


93 


>f 


In  Cromartie  y.  Com'rs,  87  N.  C.  134 : 

"The  taxes  which  the  commissioners  are  em- 
powered to  levy  have  their  limitations  in  the 
Constitution,  and  these  cannot  be  exceeded  'ex- 
cept for  a  special  purpose  and  with  the  special 
approval  of  the  General  Assembly.'  Const,  art. 
6»  SS  1,  6.  The  construction  of  these  clauses 
has  been  fixed  by  a  series  of  decisions." 

In  Board  of  Education  ▼.  Commissioners, 
107  N.  C.  110,  12  S.  B.  190: 

"It  is  settled  by  many  dedsions  of  this  court 
that  the  equation  and  limitation  of  taxation 
established  by  the  Constitution  (article  5,  {  1), 
ptohibits  and  prevents  the  levy  of  a  greater 
capitation  tax  than  $2  on  each  taxable  poll,  and 
a  tax  for  the  equal  amount  on  property  valued 
at  $800  in  cash,  to  raise  revenue  for  the  ordi- 
nary purposes  of  the  state  and  comity  govern- 
ments. Tt4s  is  equal  to  a  tax  levy  of  66% 
centa  on  property  valued  at  $100  in  cash.  For 
such  purposes,  the  whole  tax  levied  cannot  ex- 
ceed the  sums  mentioned.  Bailroad  v.  Holding, 
63  N.  C.  410;  Mauney  v.  Com'rs,  71  N.  C. 
486;  Trull  v.  Com'rs,  72  N.  O.  388;  French 
V.  Com'rs,  74  N.  C.  692;  Griffin  v.  Com'rs, 
74  N.  a  701;  Clifton  v.  Wynne,  80  N.  C. 
145.- 

In  WilUams  v.  Com'rs,  U9  N.  C.  621,  26 
a  B.  151: 

"The  general  power  <^  the  Legislature  to  levy 
taxes  is  restricted  by  the.  Constitution  to  66% 
cents  on  $100  valuation  of  property.  Article  5,  f 
1.  And  artide  5,  {  6,  restricts  the  power  of  the 
counties  to  double  the  amount  levied  for  state 
purposes.  But  both  these  levies,  for  state  and 
county  together,  shall  not  exceed  the  constitu- 
tional limitation  of  66%  cents  on  the  $100. 
University  v.  Holden,  63  N.  C.  410." 

In  Moose  v.  Com'rs,  172  N.  C.  427,  90  S.  B. 
441,  Ann.  Cas.  1917B,  1183: 

"It  is  well  settled  that,  for  the  ordinary  ex- 
penses of  government,  both  state  and  county, 
the  first  section  of  artide  6  of  tJie  Constitution 
places  the  limit  of  taxation  and  preserves  the 
equation  between  the  capitation  and  the  prop- 
erty tax— the  capitation  tax  never  to  exceed 
$2,  and  the  tax  upon  property  valued  at  $300 
to  be  confined  within  the  same  limit** 

And  in  Bennett  v.  Com'rs,  173  N.  C.  625, 
92  S.  a  603:  ^ 

"The  Constitution  (artide  6,  S  1)  provides, 
in  effect,  that  for  ordinary  purposes  the  state 
and  county  tax  combined  shall  in  no  case  exceed 
the  sum  of  $2  on  the  poll  and  66%  cents  on  the 
$100  valuation  of  property.  So  far  as  we  are 
aware,  and  as  to  debts  and  obligations  incurred 
since  the  provision  was  established,  no  de- 
partore  from  this  limitation  on  the  amount  of 


taxation  has  been  approved,  except  when  and 
to  the  extent  required  to  maintain  a  four 
months*  school,  as  enjoined  by  article  9,  §  3 
(Collie  V.  Com'rs,  145  N.  C.  170  [59  S.  E.  44]). 
and  except  when  the  tax  is  levied  for  a  'special 
purpose  and  with  the  special  approval  of  the 
General  Assembly.'  Moose  v.  Commissioners, 
172  N.  C.  419  [90  S.  E.  441,  Ann.  Cas.  1917E, 
1183] ;  Railroad  v.  Com'rs,  148  N.  C.  220  [61 
S.  E.  690]." 

Another  remedy  than  the  two  suggested  in 
French  v.  Commissioners  is  to  amend  the  Con- 
stitution if  the  limitation  on  taxation  does 
not  meet  the  present  needs  of  the  state,  but 
this  must  be  done  in  the  way  pointed  out 
in  the  Constitution,  and  not  by  the  courts. 

These  authorities  establish  beyond  contro- 
versy that  the  state  and  county  taxes  com- 
bined cannot  exceed  66%  cents  on  property  of 
the  value  of  $100  for  ordinary  expenses,  and 
it  would  seem  to  require  no  discussion  to 
show  that  "current  and  necessary  expenses," 
for  whidi  the  tax  levied  by  the  defendant 
proposes  to  ptovide,  are  ordinary  expenses. 

There  may  be  evils  attending  the  exercise 
of  Jurisdiction  to  declare  an  act  of  the  Gen- 
eral Assembly  unconstitutional,  but  they  are 
not  comparable  to  those  following  the  decla- 
ration that  a  constitutional  provision  is  of 
no  effect  by  Judldal  decision. 

The  first  is  necessary  to  make  the  acts  of 
legislators,  who  are  but  agents  of  the  people, 
conform  to  the  wisbes  of  their  prindpals  as 
expressed  in  the  Constitution,  wbile  the  other 
would  enable  tbe  courts  to  destroy  our  sys- 
tem of  govemment«  which  Is  one  of  law  and 
order  under  a  written  Constitution,  and  as 
we  are  conftonted  with  the  necessity  of  mak- 
ing a  choice  between  tbe  two,  we  stand  by 
the  Constitution. 

If  the  General  Assembly  can  authorize  tbe 
levy  of  a  tax  in  excess  of  the  constitutional 
limitation  for  tbe  ordinary  expenses  of  a 
county,  and  the  courts  should  so  declare,  ar- 
tide 5,  f  1,  of  the  Constitution,  wbidi  was  in- 
tended to  protect  the  people  against  exces* 
sive  taxation,  would  be  a  "dead  letter"  and 
of  no  effect. 

Affirmed. 

HOKE,  J.,  concurs  in  result 

OLAKK,  C.  J.  (dissenting).  The  General 
Assembly  of  1917  (chapter  101,  Public  Local 
Laws)  authorized  the  "commissioners  of  Bla- 
den county  to  levy  and  collect  a  sufficient 
tax  to  maintain  six  months'  school  in  the 
said  county  [not  to  exceed  10  cents]  and 
meet  the  current  expenses  of  the  county." 
Cn  July  8, 1918,  the  commissioners  duly  made 
the  tax  levy  for  the  ensuing  year. 

"Pursuant  to  chapter  101,  Public  Local  Laws 
1917,  the  board  of  commissioners  of  Bladen 
county  at  its  regular  monthly  meeting  on  the 
first  Monday  in  June  examined  the  tax  ab- 
stracts and  it  having  appeared  that  the  taxes 
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which  the  board  was  authorized  to  levy,  after 
deducting  81%  cents  on  the  $100  worth  of 
property  for  general  state  purposes,  pensions 
and  schools  including  15  cents  special  school  tax 
there  will  not  be  sufficient  funds  to  meet  the  cur- 
rent and  necessary  expenses  of  the  county,  a 
special  tax  of  5  cents  on  the  $100  worth  of 
property  and  15  cents  on  every  poll  within  the 
county  is  levied." 

The  Constitution  (article  5,  {  1}  provides 
that— 

"The  General  Assembly  shall  levy  a  capita* 
tion  tax  *  *  •  which  shall  be  equal  on 
each  to  the  tax  on  property  valued  at  $300  in 
cash.'* 

If  this  was  the  absolute  limit,  the  property 
tax,  state  and  county,  could,  under  no  cir- 
cumstances, ever  exceed  66%  cents  on  the 
$100.  But  the  increase  in  the  exi)enses  of 
government  was  foreseen,  and  article  5,  S  6, 
reads  as  follows: 

''The  taxes  levied  by  the  commissioners  of 
the  several  counties  for  county  purposes  ♦  ♦  ♦ 
shall  never  exceed  the  double  of  the  state  tax 
except  for  a  special  purpose  and  with  the  spe- 
cial approval  of  the  General  Assembly." 

Without  this  last  provision  the  county  gov- 
ernments throughout  the  state  from  time  to 
time  would  have  ceased  operations,  for  the 
margin  between  the  taxation  for  state  pur- 
poses and  66%  cents  would  hardly  permit  a 
single  county  in  the  state,  at  the  present  time 
to  pay  its  current  expenses,  with  the  result 
that  the  necessary  county  institutions  would 
cease  to  exist,  the  jurors  and.  the  exi)enses  of 
the  courts  would  go  unpaid,  and  all  other 
necessary  expenses,  to  the  extent  that  county 
paper  would  sell  at  a  heavy  discount  Yet 
these  would  have  to  be  paid  at  some  future 
day,  at  a  vast  loss,  because  a  large  quantity 
of  depreciated  county  scrip  would  necessarily 
be  Issued  to  carry  on  the  county  government. 

For  this  reason,  the  Gonstituti<Mi  (article 
5,  I  6)  permits  the  commissioners  of  the 
county  to  levy  taxes  in  excess  of  the  66% 
cents,  '*for  a  special  purpose  and  with  the 
special  approval  of  the  General  Assembly." 

This  has  been  done  for  years,  and  for  near- 
ly every  county  in  North  Carolina,  as  it  has 
been  done  for  Bladen  county  by  the  above 
chapter  101,  Public  Local  Laws  1917.  For 
**other  than  necessary  expenses"  no  county 
can  levy  a  tax  without  the  approval  of  a 
popular  vote.    CJonst.  art.  7,  {  7. 

These  county  expenses  must  be  paid  some 
time,  and  as  the  county  certainly  cannot  pay 
its  necessary  current  expenses,  with  the 
steadily  recurring  deficits,  some  such  act  as 
this  will  have  to  be  passed  by  the  General 
Assembly  in  some  future  year,  a)id  if  such 
act  will  be  valid  then  why  is  not  this  act  of 
1917  valid?  For  what  reason  must  the  deficit 
be  allowed  to  grow  until  some  future  Legis- 
lature shall  pass  an  act,  exactly  like  the  one 
now  in  question,  to  permit  the  payment  of 
the  necessary  expense  of  the  county?    Neces- 


sary county  expenses  Is  the  sole  special 
purpose  for  which  the  General  Assembly  can 
give  its  approval.  For  any  other  purpose  a 
vote  of  the  people  Is  necessary. 

This  act  was  passed  for  the  special  pur- 
pose of  meeting  this  deficit  and  paying  the 
current  expenses  of  the  county,  which  is  as 
much  a  special  purpose  as  to  pay  a  note  in- 
curred for  past  indebtedness,  or  to  build  a 
bridge  (Martin  C6unty  v.  Bank,  100  S.  E.  134, 
at  this  term),  or  to  make  public  roads  (Har- 
grave  v.  Com'rs,  168  N.  C.  626,  84  S.  B.  1044, 
and  Surry  County  v.  Wachovia  Bank,  100  S. 

B.  421,  and  Wilkes  CJounty  v.  Prudoi,  100  S. 
E.  695,  at  this  term),  or  for  public  schools 
(Board  of  Education  y.  Commissioners,  178  K. 

C.  806,  100  S.  E.  698).  It  is  the  only  method 
which  the  commissioners  have  of  raising 
funds  to  meet  the  necessary  expenses  of  tiie 
county.  It  is  found  as  a  fact  that  it  was  nec- 
essary to  levy  this  tax  to  meet  the  necessary 
expenses  of  the  county. 

The  deficit  was  caused  by  matters  over 
which  the  commissioners  had  no  control.  If 
the  (jleneral  Assembly  by  this  act  had  power 
to  authorize  the  necessary  special  tax  of  15 
cents  for  the  schools,  it  has  the  same  pow- 
er to  authorize  the  levy  of  a  special  tax 
of  5  cents  to  pay  the  deficit  In  the  county 
revenue  as  a  special  purpose.  This  act  speci- 
fied and  authorized  the  levy  of  the  15  cents 
for  the  schools  and  the  5  cents  for  the  other 
necessary  county  expenses. 

Cui  bono  permit  the  deficit  for  necessary 
expenses  to  run  up,  thus  requiring  the  issue 
of  county  scrip  at  a  heavy  depredation,  and 
then  permit  the  aggravated  deficit  to  be  col- 
lected by  exactly  such  act  as  this  by  styling 
that  a  special  purpose  when  the  (xeneral 
Assembly  has  authorized  this  levy  of  5 
cents  for  current  expenses  as  a  special  pur- 
pose? John  Randolph  said  good  finance  and 
honesty  required  government  to  "pay  as 
you  go." 

Ck>nst  art.  5,  {  6^  allowing  the  county  com- 
missioners for  county  purposes  to  levy  in 
excess  of  double  the  state  tax  by  the  special 
approval  of  the  General  Assembly,  is  an  ab- 
solute nullity,  if  such  permission  does  not 
allow  the  county  and  state  tax  combined  to 
exceed  66%  cents,  for  it  has  been  many  a 
year  since  the  state  tax  was  less  than  22^ 
cents.  For  years  every  tax  for  county  pur- 
poses, authorized  by'  the  special  approval  of 
the  General  Assembly  without  a  vote  of  the 
people,  has  necessarily  been  to  exceed  the 
66%  cents  limitation.  The  summary  as  to 
the  constitutional  provisions  in  regard  to  tax- 
ation is  thus  laid  down  in  Herring  v.  Dixon, 
122  N.  C.  420,  28  S.  B.  368: 

"(1)  For  necessary  expenses,  the  county  com- 
missioners may  levy  up  to  the  constitutional  lim- 
itation without  a  vote  of  the  people  or  legisla- 
tive permission. 

"(2)  For  necessary  expenses,  the  county  com- 
missioners may  exceed  the  constitutional  lim- 
itation, by  special  legislative  authority,  without 
a  vote  of  the  people.    Const*  art.  5,  |  6. 
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**(3)  For  other  purposes  than  necessary  ex- 
penses, a  tax  cannot  be  levied  either  within  or 
in  excess  of  the  coustitutiona]  limitation  except 
by  vote  of  the  people  under  special  legislative 
authority.    Const,  art.  7,  §  7." 

The  above  summary  and  analysis,  first  laid 
down  tn  Herring  v.  Dixon,  122  N.  C.  420,  29 
S.  E.  368,  has  been  quoted  verbatim  and  In- 
cori>orated  in  Tate  v.  Commissioners,  122  N. 
C.  815,  30  S.  E.  352,  Smathers  v.  Commission- 
ers, 125  N.  C.  488,  34  S.  E.  554,  Cotton  Mills 
V.  Waxhaw.  130  N.  C.  298*  41  S.  B.  488,  RaU- 
road  V.  Commissioners,  148  N.  O.  251,  61  S. 
E.  700,  and  Pritchard  y.  Commissioners,  160 
N.  O.  477,  "76  S.  B.  488. 

In  Connor  &  Cheshire  on  Const  p.  281,  it  is 
said: 

"The  equation  and  limitation  placed  upon 
taxation  by  article  5,  §  1,  has  no  application 
to  taxes  levied  hereunder  for  a  special  pur- 
pose, when  levied  with  the  special  approval  of 
the  General  Aseembly"— citing  Board  of  Edu- 
cation ▼.  Com'rs,  137  N.  C.  310,  49  S.  E.  353 ; 
Jones  V.  Com'rs,  107  N.  C.  248.  12  S.  B.  69; 
Street  ▼.  Com'rs,  70  N.  C.  644;  Railroad  v. 
Holden,  63  N.  C.  410 ;  Railroad  v.  Comers,  148 
N.  C.  220,  61  S.  E.  690. 

This  has  always  been  the  necessary  and 
indeed  the  only  resource  when  a  county  has 
gotten  in  debt  for  necessary  expenses.  There 
is  no  other  way  for  the  county  to  redeem  its 
credit  This  deficit  was  for  the  necessary  ex- 
penses of  the  county,  which,  not  being  able  to 
levy  over  19  cents  by  reason  of  the  state  tax  of 
47^  cents,  could  not  pay  the  necessary  ex- 
penses of  the  county  unless  allowed  by  the 
Legislature  under  article  5,  {  6»  to  exceed 
66%  cents  limitation. 

The  tax  here  in  question  is  authorized  for 
a  q;)ecial  purpose  "to  provide  for  any  defi- 
ciency in  the  necessary  expenses  an^  revenue 
of  said  respective  counties,"  and  received 
the  special  approval  of  the  General  Assembly. 
Chapter  101,  Public  Local  Laws  1917.  This 
levy,  therefore,  is  exactiy  within  the  constitu- 
tional authority  of  the  General  Assembly. 
Article  5,  f  6. 

In  Guire  v.  Commissioners,  177  N.  C.  518, 
99  S.  E.  430,  Allen,  J.,  quoted  from  the 
above  analysis  in  Pritchard  v.  Commission- 
ers, and  said,  **The  county  may  contract  a 
debt  and  exceed  the  limitation  on  taxation 
for  necessary  expenses  with  the  approval  of 
the  General  Assembly,  with  or  without  a  vote 
of  the  people,  as  the  General  Assembly  may 
determine,'*  and  Walker,  J.,  in  Parvin  v. 
Commissioners,  177  N.  C.  508,  99  S.  B.  432, 
said  that  the  General  Assembly  may.  author- 
ize the  coimty  to  exceed  the  constitutional 
limit  upon  taxation  to  pay  the  interest  on, 
or  to  create  a  sinking  fund  for,  bonds  issued 
for  public  roads,  with  the  approval  of  the 
Legislature,  without  a  vote  of  the  people, 
•*this  being  a  necessary  county  expense." 
Both  these  decisions  were  at  the  succeeding 
term  after  the  Cherokee  county  case  and 
necessarily  overruled  it 


If  the  special  approval  of  the  General  As- 
sembly Is  sufficient  to  allow  the  county  (as 
held  in  the  Parvin  Case)  to  exceed  66%  cents 
to  pay  interest  on  past  indebtedness,  or  as 
in  Martin  County  v.  Bank,  at  this  term,  to 
build  a  bridge,  and  in  the  Surry  county  and 
Wilkes  county  cases,  also  at  this  term,  to 
provide  for  public  roads,  the  Legislature 
could  certainly  authorize  the  county  of  Bla- 
den in  this  case  to  levy  5  cents  in  excess 
•f  such  limitation  to  provide  for  a  deficiency 
in  the  "necessary  current  county  expenses." 

Any  limitation  in  article  5,  i  1,  whether  it 
is  66%  cents,  or  not  to  exceed  ''double  the  state 
tax,"  is  subject  to  the  permission  of  the  Gen- 
eral Assembly  whenever  that  body  shall  ad- 
judge that  it  is  necessary  for  the  county  to  ex- 
ceed that  limit  *'for  necessary  county  pur- 
poses," else  article  5,  f  6,  is  an  absurdity  and 
a  nullity — ^without  any  meaning  whatever. 

The  result  of  holding  invalid  the  act  of  the 
Legislature  which  authorizes  the  levy  of  this 
5  cents  per  $100  for  the  special  purpose 
of  meeting  necessary  county  current  expenses 
will  be  the  return  to  this  railroad  company 
of  $533.04  and  the  court  costs  which  will 
be  added  to  the  deficit  while  other  taxpayers 
have  paid  their  pro  rata.  Next  year  this 
sum  will  be  added  to  the  burdens  of  all  the 
other  taxpayers  who  have  had  no  return 
made  to  them  of  the  taxes  they  have  paid, 
and  the  railroad  company,  probably  the 
lai^gest  property  owner  in  tiie  county,  will 
thus  obtain  from  year  to  year  a  special  ex- 
emption of  5  cents  per  hundred  on  all 
its  property,  which  burden  will  be  added  to 
the  taxes  ultimately  paid  by  all  the  taxpayers 
in  taking  up  the  deficit 

It  is  true  that  the  same  ruling  as  in  this 
case  was  made  in  Bailroad  ▼.  Cherokee,  177 
N.  C.  87,  97  S.  E.  758  (in  whicdi  case  also  I 
dissented),  with  exactiy  the  same  result  that 
the  Southern  Railroad  Company,  vidth  prop- 
erty in  the  county  assessed  at  $1,024,000,  re- 
covered $275  and  a  heavy  bill  of  costs,  which 
had  to  be  defrayed  by  the  other  taxpayers  of 
the  county,  thus  increasing  the  deficit  which, 
piling  up,  must  sometimes  be  paid  by  virtue 
of  an  exactiy  similar  act,  whenever  the  defi- 
cit shall  be  large  enough  to  entitle  it  to  be 
called  by  the  courts  ' -a  special  purpose."  The 
General  Assembly  adjudged  the  levy  to  pre- 
vent a  deficit  in  Cherokee  and  to  prevent  this 
deficit  in  Bladen,  ''a  special  purpose."  It  is 
certainly  as  much  a  special  purpose  for  the 
General  Assembly  to  authorize  a ,  levy  for 
necessary  county  expenses  to  prevent  a  defi- 
cit as  later  to  authorize  a  levy  to  pay  off  a 
deficit  largely  aggravated  by  the  nonpayment 
of  depreciated  county  paper. 

There  is  no  otiier  means  by  which  the  coun- 
ty can  pay  its  current  expenses  except  by 
the  levy  of  taxation,  and  if  it  cannot  exceed, 
as  commonly  held,  66%  cents,  without  the 
special  approval  of  the  General  Assembly,  the 
protection  contemplated  by  the  Constitution 
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is  that  the  Legislature  will  not  give  its  ap- 
proval unless  it  deems  the  special  purpose  a 
necessary  one,  and  its  decision  as  to  that 
should  be  binding  on  the  court 

It  may  not  be  amiss  to  call  attention  to  the 
fact,  which  Mr.  Justice  Walker  in  Railroad 
V.  Cherokee,  177  N.  C.  93,  d7  S.  E.  758,  has 
already  done,  that  the  Constitution,  as  writ- 
ten, does  not  limit  state  and  county  taxation 
to  66%  cents,  though  the  court  has  often  so 
said.  The  language  of  the  Constitution  (ar- 
ticle 5,  f  6)  is  as  follows: 

'*The  taxes  levied  by  the  commissioners 
•  •  •  for  county  purposes  •  •  ♦  shall  nev- 
er exceed  the  double  of  the  state  tax,  except 
for  a  special  purpose,  and  with  the  special  ap- 
proval of  the  General  Assembly.*' 

Walker,  J.,  in  Collie  ▼.  Commissioners,  145 
N.  C.  at  pages  181,  182,  59  S.  E.  44,  has  elab- 
orated the  same  statement  in  a  conclusive 
demonstration,  and  has  repeated  the  same  in 
Moose  T.  Commissioners,  172  N.  C.  452,  90  S. 
B.  441,  Ann.  Cas.  1917E,  1183. 

As  the  state  taxation  authorized  by  the 
Laws  of  1917,  CL  231,  §  3  was  47%  c^ts  on 
$100,  the  county  would  be  authorized  to  levy, 
without  requiring  legislative  permission,  "not 
to  exceed  double  that  sum,"  1.  e.  95^  cents, 
besides  the  16  cents  for  schools  authorized 
by  'said  copter  101,  Laws  1917,  which  Is 
her^n  construed  to  be  a  special  purpose. 
This  would  more  than  validate  this  5 
cents  levy,  to  prevent  a  deficit  for  necessary 
county  purposes. 

For  a  long  time  it  was  held  that  schodls 
were  not  a  necessary  purpose.  Now  by  re- 
versal of  former  opinions  (Collie  v.  Com'rs, 
145  N.  O.  170,  50  S.  E.  44)  they  are  held,  and 
Tory  properly,  a  necessary  expense,  but  it  Hb 
a  strange  condition  that  those  other  expenses, 
which  have  always  been  held  to  be  necessary, 
are  now  held  to  be  of 'such  inferior  dignitr 
that  the  Legislature  cannot  authorize  the 
levy  of  a  special  tax  to  pay  them. 

It  is  true  that  Const,  art.  5,  |  1,  provides 
that  the  General  Assembly  may  levy  a  capita- 
tion  tax  on  the  poll  which  shall  be  equal  to 
property  valued  at  $300  in  cash,  and  that  the 
state  and  coanty  capitation  tax  shall  never 
exceed  $2  on  the  head,  but  that  is  a  limita- 
tion on  the  capitation  tax  which  the  court 
has  repeatedly  held  does  not  ai^ly  to  the 
restriction  of  the  property  tax  when  it  is 
necessary  to  exceed  06%  cents. 

Besides  article  5,  {  1,  provides  that  "the 
state  and  county  capitation  tax  combined 
shall  never  exceed  $2  on  the  head,"  and 
by  section  2  "shall  be  applied  to  the  pur- 
poses of  education  and.  the  support  of  the 
poor." 

In  Railroad  v.  Com'rs,  148  N.  a  220,  61 
S.  E.  600,  and  Id.,  148  N.  C.  248,  61  S.  E.  700, 
the  court  held  that  this  must  be  observed, 
and  that  the  tax  on  the  poll  for  state  and 
county  purposes  "shall  never  exoeed  $2,"  and 
could  be  applied  only  to  "education  and  the 
support  of  the  poor,"  and  added  (148  N.  C. 


245,  61  S.  E.  699)  that  "the  question  cannot 
again  arise."  Since  then  the  court  has  over- 
ruled by  a  vote  of  3  to  2,  in  Moose  v.  Com'rs, 
172  N.  C.  419,  90  S.  B.  441,  Ann.  Cas.  1917E, 
1183,  those  decisions.  Why  should  the  pro* 
tection  that  the  poll  tax  "shall  never  exceed 
$2"  on  each  poll,  and  can  only  be  applied  to 
"education  and  the  support  of  the  poor,"  be 
treated  as  invalid  while  the  corporations  and 
other  large  property  holders  in  the  state  are 
aitiUed  to  have  taxes  refunded  to  them  if  In 
excess  of  66%  cents  (though  there  is  no  such 
limit  in  the  Constitution)  even  when  authoriz- 
ed by  the  special  approval  of  the  General  As* 
sembly  for  the  purposes  of  defraying  the  nec- 
essary expenses  of  running  the  county  gov- 
ernment? 

The  ruling  of  the  court  that  "the  state  and 
county  property  tax  combined  should  not  ex- 
ceed 66%  cents"  is  not  in  the  Constitution, 
and  began  at  a  time  when  the  state  taxes 
did  not  exceed  one-third  of  66%  cents,  and 
though  the  county  levied  double  the  state 
tax,  the  whole  levy  ordinarily  would  not  ex- 
ceed 66%  cents.  When  the  state  taxes  for 
necessary  purposes  steadily  mounted  year  by 
year  to  22  cents  and  then  above,  till  now  they 
reach  47%  cents,  the  always  narrovTlng  mar- 
gin between  sudi  levy  and  66%  cents  did 
not  leave  enough  to  defray  county  expenses, 
and  for  that  reason  at  probably  every  session 
under  authority  of  article  5,  {  6,  the  Legis- 
lature has  given  its  special  approval  to  some 
counties,  as  in  this  chapter  101,  Public  Local 
Laws  1917,  to  exceed  the  66%  cents  by  levy- 
ing a  special  tax  for  the  special  purpose  of 
defraying  necessary  county  expenses.  This 
has  now  become  a  standing  necessity  in  prob- 
ably nearly  every  county  in  the  state. 

The  Master  said:  "Te  make  the  Word  of 
none  effect  through  your  tradition."  Mark 
vii,  verse  13.  The  (Constitution  is  the 
"Word"  which  abides.  The  Word  of  the 
Constitution,  as  it  is  written,  and  abides  with 
us,  and  can  be  read  by  all  men,  should  gov- 
ern, and  not  the  decisions  made  by  the  courts, 
which  can  be  and  are  changed  by  them  at 
will,  and  should  be  changed  always  if  in  con- 
flict with  the  Constitution. 

In  this  case  the  legislative  special  approval 
of  this  levy  of  5  cents  for  necessary  coun- 
ty expenses  is  in  exact  accordance  with  the 
Constitution,  and  is  in  conflict,  it  seems,  with 
no  decision  other  than  Railroad  v.  Cherokee^ 
supra.  In  the  later  case  of  Parvin  v.  Com'rs, 
177  N.  C.  at  page  511,  99  S.  E.  432,  Walker, 
J.,  holds  (and  also  Allen,  J.,  in  Guire  v. 
Corners,  177  K.  C.  at  page  518,  99  S.  E.  430), 
that  the  limitation  in  article  5,  {  1,  can  be 
exceeded  for  necessary  county  purposes"  by 
permission  of  the  Legislature  under  article 
5, 1  6. 

In  the  Constitution,  as  it  is  actually  writ- 
ten, there  is  no  restriction  on  the  property 
tax,  state  and  county,  for  necessary  i>ur- 
poses  to  66%  c^its  on  the  $100,  and  when, 
as  is  now  the  case,  in  probably  every  county, 
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this  will  not  raise  saffldeiit  fondB  to  carry 
on  tbe  coonty  govemment,  the  strict  prohibi- 
tion that  the  poll  tax,  state  and  county  com- 
bined, can  never  exceed  %2  prevents  the 
Legislatnre  from  going  beyond  that  limit  on 
the  poll,  but  article  5,  f  6,  empowers  the 
counties  to  levy  property  taxes  in  excess  of 
any  limitation,  with  the  approval  of  the  Gen- 
eral Assembly. 

In  Jones  v.  Ck>mmissloners,  107  N.  0.  248, 
12  S.  E.  69,  Merrimon,  0.  J.,  says: 

•*We  are  therefore  of  opinion  that  •  •  • 
the  equation  and  limitation  of  taxation  estab- 
lished by  the  Constitation  (article  5,  {  1)  ap- 
plies only  to  taxes  levied  for  the  ordinary  pur- 
poses of  the  state  and  counties,^* 

—and  this  language  is  quoted  and  approved 
by  Hoke,  J.>  in  Perry  v.  Gom'rs,  148  N.  O. 
524,  02  S.  E.  608,  and  has  been  always  fol- 
lowed. It  means  when  taxation  Is  beyond 
$2  on  1300,  either  by  legislative  approval,  for 
''necessary  county  purposes,"  or  by  a  vote 
of  the  people,  the  equation  (as  well  as  the 
limitation)  ceases  as  to  the  property  tax  for 
the  poll  tax  by  the  constitutional  guaranty, 
"can  never  exceed  $2  on  the  poll,"  and  all 
taxation  beyond  the  limitation  in  article  6,  { 
1,  must  be  on  property  and  by  other  taxation 
allowed  by  Ck>nst  art  6,  |  6. 

And  finally,  for  what  reason  should  the 
county  of  Bladen  be  required  to  borrow 
money  to  refund  taxes  levied  and  collected 
for  "necessary  /  county  purposes"  within 
^double  the  state  tax"  (if  that  is  the  limit) 
or  by  the  special  approval  of  the  General  As- 
sembly, in  excess  of  66%  cents  (if  that  Is 
the  constitutional  limitation).  In  either 
case,  the  county  debt  incurred  for  Its  neces- 
sary expenses  must  he  paid  some  day  by  a 
tax  levy. 

If  the  refund  Is  made  only  to  those  suing, 
the  plaintiffs  get  an  exemption  not  allowed 
to  all  others.  If  the  refund  is  to  all  taxpay- 
ers alike,  then  there  is  the  useless  return  of 
money  to  be  again  collected  another  year  to 
pay  the  note  for  money  borrowed  and  in- 
terest. 

The  true  ronedy  is  by  an  injunction 
against  the  levy  and  collection  of  taxes  if  it 
can  be  shown  that  it  is  not  required  "for 
necessary  county  purposes,"  or  exceeds  the 
limitation  without  "the  special  approval  of 
the  General  Assembly.** 
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(178  N.  C.  678) 

LBWIS  V.  OARR  et  aL    (No.  506.) 

(Supreme  Court  of  North  Carolina.     Dec.  8, 

1919.) 

1.  LmxL  AND  buludkb  ^s»25— Pubucatioiv 

OF  LIBELOUS  AFITDATIT. 

Where  the  cashier  and  assistant  cashier  of 
a  bank  exhibited  to  a  notary  pubUc  and  to  the 
publisher  of  a  newspaper  an  affidavit  libelous 


of  the  chairman  of  the  county  board  of  educa- 
tion, there  was  a  publication  by  such  bank  offi- 
cers. 

2.  LiBKL  AND  SLANDEB  ^S»112(2)— INTENT  TO 
CIBCULATB  LIBEL  SHOWN  BT  PBEPABATION 
AND  HANDING  TO  PUBLISHES. 

That  the  cashier  and  assistant  cashier  of  a 
bank  prepared  and  handed  to  the  publisher  of 
a  newspaper  an  article  libelous  of  the  chairman 
of  the  county  board  of  education  for  printing 
in  the  publisher's  paper  was  evidence  of  their 
purpose  and  intent  that  it  be  circulated. 

3.  LiBBL  AND  SLANDEB  ^S»10(3)— ChABQE  07 
BBEACH  07  DUTY  BT  OOUNTT  OOTICSB 
THBOUOH  PEBSONAL  USB  07  7UNDS. 

Where  a  newspaper  article,  prepared  by 
the  cashier  and  assistant  cashier  of  a  bank,  and 
an  affidavit  made  by  them,  in  effect  charged 
the  chairman  of  the  county  board  of  education 
with  the  conversion  of  the  funds  of  the  county 
without  legal  authority  by  Issuing  and  signing 
voucher  -payable  to  his  own  order  out  of  pub- 
lie  school  funds,  collecting  and  converting  the 
funds  to  his  own  use,  article  and  affidavit  were 
libelous  as  an  allegation  of  a  gross  breach  of 
official  duty,  if  not  a  direct  charge  of  embessle- 
ment. 

4.  IrlBEL  AND  SLANDEB  ^S»36— NO  ABSOLUTE 
PBrVILEOE  07  OHABOB  NOT  IN  PEB70B1CANCB 
07  PUBUO  SEBVICE. 

A  publication,  charging  that  chairman  of 
county  board  of  education  had  used  public  funds 
for  his  personal  busluess,  not  made  in  the  per- 
formance of  a  public  service,  is  not  absolutely 
privileged. 

5.  Libel  and  slandeb  ^=s>48(2),  101(4),  112 
(2)--QuALiinBD   pbivhage;    insvbenoe  07 

ICALICE  7B0H  7ALSEH00D. 

Publication  by  the  cashier  and  assistant 
cashier  of  a  bank  of  a  newspaper  article  and 
affidavit,  charging  that  the  chairman  of  the 
county  board  of  education  had  used  public  school 
funds  for  his  personal  business,  was  protected 
by  a  qualified  privilege,  and  the  falsity  of  the 
charge  is  not  of  itself  sufficient  to  establish  mal- 
ice; there  being  a  presumption  publication  was 
in  good  faith. 

6.  Appeal  and  bbbob  ^s»927(3)~Pbe8U1CPo 
hon  as  to  evidence  in  case  07  nonsuit. 

On  appeal  from  Judgment  of  nonsuit,  the 
Supreme  Court  must  take  the  evidence  for 
plaintiff  to  be  true. 

7.  Libel  and  slandeb  ^s>123(9— Maliob  a 

JUBT  QXTE8TION. 

In  action  for  libel  on  chairman  of  board 
of  education  against  newspaper  proprietor  and 
cashier  and  assistant  cashier  of  bank  who  pub** 
lished  article  and  affidavit  charging  diaiiman 
with  having  used  public  school  funds  to  pay 
traveling  expenses  to  attend  annual  meeting  of 
a  state  association,  which  be  was  not  required 
by  law  to  attend.  In  view  of  fact  defendant 
bank  officials  knew,  or  should  have  known, 
charge  was  false,  issue  of  malice  held  for  jury. 

8.  Libel  and  slandeb  ^==>123(3)~Chabge  07 
embezzlement  a  jubt  question. 

In  action  for  libel  on  chairman  of  board  of 
education    against    newspaper    proprietor   and 
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cashier  and  assistant  cashier  of  hank  who  pnh- 
lished  article  and  affidavit  charging  chairman 
with  misuse  of  pahlic  school  funds,  whether 
embezzlement  was  intended  to  be  charged  held 
a  question  for  the  jury. 

9.  Libel  and  slandeb  ^=>77— No  hibjoindxb 
in  joint  action  aqainst  defendants. 

Where  the  three  defendants,  a  newspaper 
proprietor  and  two  bank  officials,  had  a  com- 
mon purpose  and  acted  together  in  preparing  an 
article  and  affidavit  libelous  toward  the  chair- 
man of  the  county  board  of  education,  there  is 
no  ground  to  divide  the  chairman's  action 
Against  them,  or  to  dismiss  it  for  misjoinder  of 
parties  defendant. 

Appeal  from  Superior  Oourt,  Avery  Coun- 
ty r  Webb,  Judge. 

Action  for  libel  by  R.  T.  Lewis  against  L. 
A.  Carr  and  others.  From  Judgment  of  non- 
suit plaintiff  appeals.    Reversed. 

This  was  an  action  for  libel  brought  by 
the  plaintiff,  chairman  of  the  board  of  educa- 
tion of  Avery  county,  against  the  defendant 
Carr,  owner  and  publisher  of  the  Mountaineer 
and  Avery  Herald,  a  newspaper  published  in 
Avery  county,  and  the  defendants  Guy  and 
Balrd,  who  were  the  cashier  and  assistant 
cashier  of  the  Avery  County  Bank.  At  the 
conclusion  of  the  plaintiff's  evidence  the  court 
granted  a  motion  for  nonsuit,  from  which 
the  plaintiff  appealed. 

F.  A.  Llnney,  of  Taylorsville,  W.  C.  New- 
land,  of  Lenoir,  R.  W.  Wall,  of  Newland,  and 
S,  J.  Ervln,  of  Morgantown,  for  appellant. 

U  D.  Lowe,  of  Banners  Elk,  for  appellee 
Carr. 

CounciU  &  Yount,  of  Hickory,  and  Harri- 
son Balrd,  of  Elk  Park,  for  appellee  Balrd. 

CLARK,  O.  J.  The  defendant  Carr,  owner 
and  publisher  of  the  Mountaineer  and  Avery 
Herald  at  Newland,  N.  C,  published  an  ar- 
ticle therein  whldi  charged  that  the  county 
superintendent  of  education  had  no  right  to 
pay  out  of  the  county  school  funds  the  ex- 
penses of  the  chairman  of  the  county  board 
of  education  to  the  teachers'  assembly  at 
Charlotte.  The  plaintiff,  who  was  dialrman 
of  the  county  board  of  education,  called  upon 
the  defendant  Carr  to  publish  his  proofs,  and 
he  thereupon  printed  an  affidavit  by  the  de- 
fendants Guy  and  Balrd,  cashier  and  assist- 
ant cashier  of  the  Avery  County  Bank,  sworn 
to  before  a  notary  public  that  the  bank  had 
paid  a  voucher  to  the  plaintiff,  signed  by 
him  as  chairman  of  the  board  of  education 
and  by  the  superintendent  of  public  Instruc- 
tion of  the  county,  which  voucher  stated  on 
its  face  that  It  was  to  pay  the  expenses  of 
the  plaintiff  for  the  trip  to  the  educational 
meeting  at  Charlotte  in  November,  1917. 

At  the  trial  the  plaintiff  offered  evidence  of 
the  publication  of  the  affidavit  in  the  paper ; 
that  no  such  voucher  had  ever  been  Issued,  or 


authorized  to  be  issued,  or  had  been  paid 
by  the  bank,  and  also  put  in  evidence  the 
monthly  statements  of  the  bank,  with  the  ac- 
companying vouchers  issued  by  the  county 
board  of  education,  and  paid  by  the  bank  and 
stubs  of  all  vouchers  Issued  by  the  board, 
which  showed  no  such  voucher, 

[1-3]  The  exhibition  of  the  affidavit  to  the 
notary  public  and  to  Carr  was  a  publication 
by  the  defendants  Guy  and  Balrd  (Logan  v. 
Hodges,  146  N.  C.  38,  59  S.  E.  349,  14  Ann. 
Cas.  103;  Brown  v.  Lumber  Co.,  167  N.  C. 
13,  82  S.  E.  9,  L.  R  A.  1915E,  275,  Ann.  Cas. 
1916E^  631),  and  the  preparation  and  handing 
the  article  to  Carr  to  be  printed  in  the  paper 
was  evidence  of  the  purpose  and  intent  that 
it  should  be  circulated.  The  article  and 
affidavit  in  effect  charged  the  defendant  with 
the  conversion  to  his  own  use  of  the  funds 
of  the  county  without  authority  of  law.  If 
this  was  not  a  direct  charge  of  embezzlement 
it  was  at  least  an  allegation  of  a  gross  breach 
of  official  duty,  misconduct,  ignorance,  and 
incompetence  of  the  plaintiff  as  chairman  of 
the  board  of  education  of  Avery  In  Issuing 
and  signing  a  voucher  payable  to  his  own 
order  out  of  the  public  school  funds  of  the 
county,  collecting  the  voucher  and  convert- 
ing the  funds  to  his  own  use  In  violation  of 
law.  Osbom  v.  Leach,  135  N.  O.  630,  47  S. 
E.  811,  66  L.  R.  A.  648. 

[4,  5]  The  publication  was  not  absolutely 
privileged,  for  It  was  not  In  the, performance 
of  public  service,  in  which  case,  notwith- 
standing proof  of  the  falsity  of  the  charge 
and  actual  malice,  an  action  cannot  be  main- 
tained thereon.  It  was  qualiJledly  privileged 
because  though  the  defendant  was  under  no 
legal  obligation  to  act,  it  was  a  publication 
required  by  the  public  good  If  the  charge 
were  true.  In  cases  of  qualified  privilege, 
the  falsehood  of  the  charge  will  not  of  itself 
be  sufficient  to  establish  malice,  for  there  Is  a 
presumption  that  the  publication  was  made 
bona  fide.  Fields  v.  Bynum,  156  N.  C.  416, 
72  S.  E.  449 ;  Gattis  ▼.  Kllgo,  140  N.  C.  106,  52 
S.  B.  249 ;  Ramsey  v.  Cheek,  109  N.  C.  270. 
13  S.  B.  775. 

[8-8]  But  in  cases  of  qualified  privilege, 
though  the  falsity  of  the  charge  (taking  the 
evidence  for  the  plaintiff  to  be  true,  as  we 
must  on  a  nonsuit)  would  not  of  itself  prove 
malice,  there  was  evidence  sufficient  to  go  to 
the  Jury  of  malice  from  the  fkct  that  the  de- 
fendants Guy  and  Balrd  had  paid  these 
vouchers,  and  they  knew,  or  should  have 
known,  that  the  diarge  was  false.  The  school 
vouchers  were  public  records,  and  all  three 
defendants  could  have  ascertained  the  falsi- 
ty of  the  charge  by  the  means  of  Information 
in  their  power.  They  published  an  affidavit 
In  regard  to  the  discharge  of  his  duty  by  a 
public  officer  which  was  tantamount  to  the 
charge  of  embezzlement.  Osbom  v.  Leach, 
135  N.  C.  630,  47  S.  E.  811,  66  L.  R.  A.  648 ; 
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Rev.  §  4141,  provldeB  that  the  county  superin-  [     Appeal    from    Superior    Court,    Catawba 


tendent  shall  attend  the  annual  meetings  of 
the  state  association  of  county  superintend- 
ents, and  that  the  county  board  of  education 
of  his  county  shall  pay  out  of  the  county 
school  funds  his  traveling  expenses  and 
board.  As  to  the  county  board  of  educa- 
tion, they  are  not  required  to  attend,  and 
their  only  allowance  is  $2  per  day  and  mile- 
age. Rev.  §  2786.  If  the  charge  was  not  one 
of  embezzlement,  it  was  a  charge  of  a  breach 
of  official  duty,  misconduct,  and  conversion  of 
public  funds.  Osbom  v.  Leach,  supra;  Ivie 
V.  King,  167  N.  0. 177,  83  S.  B.  339.  Whether 
embezzlement  was  intended  to  be  charged 
was  a  Question  for  the  Jury.  Beck  v.  Bank, 
161  N.  0.  203,  76  S.  E.  722. 

[9]  The  defendants  rely  upon  Rice  v.  Mc- 
Adams,  149  N.  C.  29,  62  S.  B.  774,  where  two 
parties  were  charged  jointly  with  uttering 
different  slanderous  words.  Here  all  three 
united  in  the  same  libelous  words,  two  pre- 
imring  the  affidavit  and  handing  it  to  the 
fhird  for  publication.  There  was  no  objec- 
tion for  misjoinder  taken  either  by  answer 
or  demurrer.  Rev.  {  474  (5)?  Rev.  f§  476, 
478.  In  that  case  there  was  no  common  pur- 
pose or  design  shown,  and  the  court  said  the 
action  should  have  been  divided,  but  that  it 
would  be  error  to  dismiss  it.  In  this  case, 
there  was  common  purpose  and  action,  and 
no  ground  to  divide  the  action  or  dismiss  it 

The  Judgment  of  nonsuit  must  be  reversed. 


<178  N.  C.  689) 

THORNBURG  v.  LONG.     (No.  513.) 

(Supreme  Court  of  North   Carolina.     Dec.  3, 

1919.) 

1.  Phtsioians  and  Suboeons  ^s»14(1)— MI8- 

TAKX  IN  DIAGNOSIS  NOT  ACTIONABIJE. 

While  there  is  an  implied  contract  that  a 
physician  will  use  all  known  and  reasonable 
means  to  accomplish  the  object  for  which  he  is 
called,  and  that  he  will  attend  to  the  patient 
carefully  and  diligently,  there  Is  no  guaranty 
that  he  will  cure  him  or  that  he  will  not  commit 
an  error  of  judgment  or  make  an  honest  mistake 
in  diagnosing  or  prescribing  mode  of  treatment. 

2.  Physicians  and  Sxtegeons  ^=»18(9)— Evi- 
dence INSUEETCIENT  TO  SHOW   NEOLIOENGE. 

In  action  against  physician  for  damages, 
evidence  held  insufficient  to  raise  a  question  for 
the  jury  on  the  question  of  negligence,  although 
defendant  made  an  erroneous  diagnosis  in  con- 
cluding that  plaintiff  suffered  from  syphilis. 

3.  Libel  and  silandeb  ^=:936— Communica- 
tions BETWEEN  PHYSICIANS  PRIVILEGED. 

Where  local  physician. sent  plaintiff  to  de- 
fendant for  examination  and  treatment,  a  let- 
ter, written  by  defendant  to  the  local  physician, 
to  the  effect  that  an  examination  showed  evi- 
dence of  syphilitic  poison,  was  wholly  privi- 
leged. 


County;   Long,  Judge. 

'Action  by  M.  B.  Thombnrg  against  H.  F. 
Long.  Judgment  of  nonsuit,  and  plaintiff  ap- 
peals.   Affirmed. 

Council  &  Yount  and  W.  A.  Self,  all  of 
Hickory,  for  appellant 

E.  B.  Cline,  of  Hickory,  and  Z.  V.  Long  and 
W.  D.  Turner,  both  of  Statesville,  for  appel- 
lee. 

BROWN,  J.  The  testimony  of  plaintiff 
tends  to  prove  that  in  January,  1918,  the 
plaintiff  began  suffering  from  a  swollen  arm, 
and,  after  being  treated  for  about  a  week  by 
his  local  physician  and  receiving  no  relief,  he 
was  sent  by  his  family  physician  to  the  hos- 
pital of  the  defendant  at  Statesville  for  treat- 
ment Plaintiff  told  defendant  the  purpose  of 
his  visit,  and  of  his  great  suffering,  and  ask- 
ed defendant  to  operate  on  him  or  give  him 
some  relief  from  his  pain. 

The  defendant  examined  plaintiff  at  once, 
removed  his  eftiirt  to  the  waist,  found  his  arm 
swollen  from  elbow  to  neck,  examined  his 
back,  looked  over  him,  asked  him  as  to  his 
habits,  private  history  relating  to  women, 
took  blood  from  him  for  analysis,  put  him  to 
bed,  called  on  him  next  morning  to  make  fur- 
ther examination,  gave  him  some  medicine, 
and  told  him  he  could  not  do  anything  until 
he  had  a  report  from  the  analysis  of  his  blood 
— ^would  not  say  it  was  tuberculosis.  The 
plaintiff  said  the  defendant  did  not  know 
what  was  the  matter  with  him.  The  defend- 
ant took  scHue  blood  from  plaintiffs  arm  and 
sent  it  to  Charlotte  to  be  tested,  and  the  next 
day  the  plaintiff  returned  to  his  home  to 
await  the  further  orders  of  the  defendant 
In  a  few  days  the  defendant  wrote  to  Dr. 
Shipp,  plaintiff's  local  physician,  that  the 
blood  of  plaintiff  had  been  subjected  to  the 
strongest  positive  Wassermann  test,  and  that 
he  had  a  bad  case  of  syphilis,  and  nothing 
but  heroic  treatment  would  save  his  life. 

The  plaintiff  testified  that  he  was  a  virtu- 
ous man,  and  has  never  had  sexual  inter- 
course with  any  woman  other  than  his  wife, 
who  was  a  woman  above  reproach. 

After  plaintiff  returned  frcmi  defendant's 
hospital,  his  local  physician  lanced  his  arm, 
and  a  few  days  thereafter  it  was  again  lanc- 
ed by  Dr.  Crowell,  of  Lincolnton,  and  the 
plaintiff  has  entirely  recovered. 

The  plaintiff  alleged  that  the  defendant 
was  negligent  In  that  he  failed  properly  to 
diagnose  and  treat  his  case,  and  that  in  con- 
sequence -  thereof  he  suffered  great  physical 
and  mental  pain  for  a  considerable  longer 
time  than  he  would  otherwise  have  suffered 
but  for  the  failure  of  the  defendant  to  prop- 
erly diagnose  his  case  and  to  administer  the 
proper  remedies. 

[11  The  law  governing  the  liability  of  a 
physician  to  his  patient  is  well  settled.    While 
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there  Is  an  Implied  contract  that  the  physi- 
cian or  surgeon  who  undertakes  to  treat  a 
patient  will  nse  all  known  and  reasonable 
means  to  accomplish  the  object  for  which  he 
is  called  to  treat  the  pdtient,  and  that  he  will 
attend  to  the  patient  carefully  and  diligently, 
there  is  no  guaranty  that  he  will  cure  him, 
or  that  he  will  not  commit  an  error  of  Judg- 
ment. The  law  implies  only  that  he  not  only 
possesses,  but  that  be  will  employ  in  the  treat- 
ment of  the  case,  such  reasonable  skill,  care, 
and  diligence  as  are  ordinarily  exercised  in 
this  profession.  But  a  physician  or  surgeon 
possessing  the  requisite  qualifications  and  ap- 
plying his  skill  and  Judgment  with  ordinary 
care  and  diligence  to  the  diagnosis  and  treat- 
ment of  a  patient  is  not  liable  for  an  honest 
mistake  or  error  of  Judgment  in  making  a 
^diagnosis  or  prescribing  the  mode  of  treat- 
ment, where  there  is  ground  for  reasonable 
doubt  as  to  the  practice  to  be  pursued.  Am. 
&  Eng.  Ency.  of  Law,  vol.  22,  p.  804,  k ;  Long 
y.  Austin,  153  N.  G.  608^  also  page  513,  69  S. 
E.  600 ;  Mulllnaz  y.  Herd,  174  N.  O.  607,  94 
S.  E.  426 ;  McCrac^en  t.  Smathers,  122  N.  C. 
800,  29  S.  E.  854. 

The  question  then  is.  Did  the  defendant, 
under  the  facts  as  testified  to  by  plaintiff,  use 
that  skill  and  diligence  whidh  jie  was  requir- 
ed to  use,  and  is  there  eyidence  tending  to 
proye  plaintiff's  contention  sufficient  to  be 
submitted  to  the  Jury? 

[2,  3]  There  is  eyidence,  sufficient  to  go  to 
the  Jury,  that  the  defendant  made  an  errone- 
ous diagnosis  when  he  concluded  that  plain- 
tiff suffered  from  the  effects  of  syphilis,  but 
there  is  not  a  scintilla  of  eyidence  that  he  Is 
incompetent  or  was  negligent.  On  the  con- 
trary, the  eyidence  offered  on  behalf  of  de- 
fendant indicates  that  he  stands  yery  high  In 
his  profession,  and  that  in  diagnosing  plain- 
tiff's case  he  followed  recognized  and  estab- 
lished practice.  The  fact  that  defendant 
wrote  to  Dr.  Shipp  that  the  examination 
showed  eyidence  of  syphilitic  poison  is  no 
basis  for  an  action.  Dr.  Shipp  was  plaintifTs 
local  physician,  and  the  defendant's  duty 
was  to  communicate  to  him  the  conclusion 
he  had  reached.  The  communication  was 
wholly  priyileged.  Briggs  y.  Byrd,  84  N.  O. 
877;  Nissen  y.  Cramer,  104  N.  G.  574,  10  S. 
a  676,  6  L.  B.  A.  730. 

We  think  the  motion  to  nonsuit  was  prop- 
erly allowed. 

Affirmed* 


:i78  N.  C.  554) 

SIDES  et  al.  y.  SIDES  et  al.     (No.  483.) 

(Supreme  Court  of  North  Carolina.     Noy.  26, 

1919.) 

1.  Wills  ^s»627(l)— Pbovision  fob  tenancy 

IN  COMMON  IN  HOMK  PLACE;   '^CHOOSE  TO 
DO  SO." 

Words,  '"if  they  choose  to  do  so,"  in  will 
proyiding  that  "home  place  shall  remain  a  home 


for  an  the  sinsle  members  of  the  family  as 
Ions  as  they  shall  liye,  if  they  choose  to  do  so, 
and  then  be  diyided  between  the  next  of  kin,*' 
construed  to  mean  that  home  place  shall  be 
kept  as  a  home  if  single  members  choose,  but, 
if  not,  then  to  be  diyided,  and  not  to  mean  If 
the  single  members  choose  to  remain  smgle. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  Choose.] 

2.  Partition    ^=>12(5)— Determinable   lifk 
estate  in  land  affecting  kioht. 

Under  wiU  proyiding  that  "home  place  shall 
remain  a  home  for  all  the  single  members  of 
the  family  as  long  as  they  shall  liye,  if  they 
choose  fo  do  so,  and  then  be  diyided  between 
the  next  of  kin,"  held,  that  single  members  of 
family  were  entitled  to  partition  of  home 
place  among  remaindermen  as  directed  by  will, 
where  they  showed  court  that  they  no  longer 
desired  to  retain  it  as  a  home,  since  life  ten- 
ants could  waive  right  if  they  desired  to  enjoy 
their  share  in  severalty. 

Appeal  from  Sni)erlor  Court,  Iredell  CJoun- 
ty ;  Adams,  Judge. 

Special  proceedings  for  partition  and  sale 
of  lands  by  A.  A.  Sides  and  others  against 
0.  B.  Sides  and  others.  From  a  Judgment  of 
the  clerk  of  the  superior  court,  defendants 
appealed  to  the  superior  court,  which  ren<* 
dered  judgment  dismissing  petition  for  parti' 
tion  of  the  "home  place,"  and  plaintiffs  ap* 
peal.  Decision  of  the  court  reversed,  with 
directions. 

The  matter  was  heard  in  the  court  below 
upon  an  agreed  case,  and  the  following  state- 
ment of  facts  will  sufficiently  explain  the 
controversy : 

In  1881,  Daniel  Sides  died,  leaving  a  last 
will  and  testament.  He  left  surviving  him 
nine  children  and  two  children  of  a  deceased 
son.  One  of  the  surviving  children  of  Daniel 
Sides  was  a  married  son,  J.  W.  Sides,  and  an* 
other  a  widowed  daughter,  Adeline  Lewis, 
who  had  three  children,  N.  A.  Lewis,  Prudie 
Lewis,  and  John  B.  Lewis.  John  B.  Lewis 
is  now  dead,  leaving  three  children,  J.  G. 
Lewis,  H.  E).  Lewis,  and  R.  B.  Lewis.  The 
remaining  children  of  Daniel  Sides  were  un- 
married at  the  time  of  his  death,  and  one  of 
them  afterwards  married. 

Since  the  death  of  Daniel  Sides,  his  mar- 
ried son,  J.  W.  Sides,  has  died,  leaving  chil- 
dren, and  Adeline  Lewis  has  died  intestate, 
leaving  two  children  and  the  children  of  her 
deceased  son.  Four  of  the  remaining  children 
of  Daniel  Sides  have  also  died,  never  having 
married.  The  children  of  Daniel  Sides  now 
living  are  A.  A.  Sides,  Elvina  Sides,  and  M* 
S.  Sides,  three  of  the  plaintiffs  in  this  case. 

Daniel  Sides  died  seized  and  possessed  of 
three  tracts  of  land  set  out  and  described  in 
the  petition;  said  tracts  being  known  and 
designated  as  follows,  viz : 

First,  the  Reuben  Potts  place. 


^s^For  other  cases  see  same  topic  and  KBY-NTJMBER  in  all  Key-Numbered  Digests  and  Indexes 
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Second,  the  rlyer  place. 

Third,  the  home  place. 

There  is  no  contention  between  the  parties 
concerning  the  decision  of  the  court  as  to  the 
Potts  place  and  the  river  place.  The  conten- 
tion is  over  the  home  place.  In  the  will  of 
Daniel  Sides,  he  provides  in  one  item  of  his 
will  as  follows: 

"Item.  I  further  devise  that  as  long  as  the 
children  remain  single,  the  place  where  I  now 
reside  shall  be  a  common  home  for  them  all,  but 
if  any  of  them  shall  marry,  then  they,  the  mar- 
ried ones,  shall  look  out  for  some  other  place.** 

The  will  later  provides  as  follows : 

"Item.  I  further  devise  that  after  the  death 
of  my  wife,  Esther  Sides,  all  my  lands  except 
the  home  place  shall  be  equally  divided  between 
my  children  living  at  my  death,  by  a  commis- 
sion consisting  of  three  disinterested  men,  and 
then  each  child's  lot  shall  be  determined  by 
drawing  for  it;  and  the  home  place  shall  re- 
main a  home  for  all  the  single  members  of  the 
family  as  long  as  they  shall  live,  if  they  choose 
to  do  so,  and  then  be  divided  between  the  next 
of 
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of  his  family  as  long  as  they  desired  to  live 
together.  He  therefore  directed  that.  If  any 
should  marry,  at  once  a  new  home  should  be 
found.  He  realized,  however,  that  the  time 
might  come  when  the  single  members  of  the 
family  would  no  longer  care  to  keep  the  old 
home  in  common  with  each  other,  and  he  at 
once  set  about  to  provide  for  such  a  contin- 
gency.   He  says  in  an  item  of  the  will : 

'  "And  the  home  place  shall  remain  a  home  for 
all  the  single  members  of  the  family  as  long  as 
they  shall  live,  if  they  choose  to  do  so,  and 
then  be  divided  between  the  next  of  kin." 


The  surviving  diildren,  A.  A.  Sides,  Elvina 
Sides,  and  M.  S.  Sides,  have  come  into  court 
and  stated  that  they  do  not  longer  care  to 
maintain  said  home  as  a  common  home,  but 
desire  to  hold  their  interests  in  said  property 
in  severalty.  In  this  request  a  number  of  the 
heirs  at  law  of  Daniel  Sides  concur. 

The  clerk  of  the  superior  court  ordered  the 
home  place  to  be  sold  and  the  proceeds  di- 
vided among  the  next  of  kin  of  Daniel  Sides 
at  the  time  of  his  death.  From  this  Judgment 
the  defendants  appealed  to  the  superior  court, 
which  court  rendered  Judgment  dismissing 
the  petition  for  partition  of  the  home  place, 
containing  211  acres,  holding  that  the  same 
was  premature,  and  that  the  plaintiffs,  A.  A. 
Sides,  Elvina  Sides,  and  M.  S.  Sides,  had  no 
right  to  give  up  said  home  place  as  a  common 
home,  and  call  for  a  division  of  the  same,  and 
piaintlfls  appealed. 

Dorman  Thompson,  of  StatesvUle,  for  ai>- 
pellanta 

R.  B.  McLaughlin  and  W.  D.  Turner,  both 
of  StatesvUle,  for  appellees. 

WALKER,  X  (after  stating  the  facts  as 
above).  We  need  consider  but  one  question, 
that  is,  whether  the  plaintiffs  were  entitled 
to  partition  of  the  home  place.  The  other 
questions  will  be  presented  when  the  land  is 
divided  or  sold  for  partition,  the  report  of 
the  commissioners  is  confirmed,  and  direc- 
tions are  given  for  a  distribution  of  the  fund 
am<mg  those  entitled  to  it  The  court  wUl 
then  determine  how  the  proceeds  of  the  sale 
shall  be  divided  in  accordance  with  the  terms 
of  the  wilL 

It  appears  that  the  testator  desired  the 
iKMue  place  to  be  kept  for  the  single  members 


It  is  manifest  that  the  words*  '*if  they 
choose  to  do  so»"  must  mean  that  it  shall  be 
kept  as  a  home  if  the  single  members  so 
choose.  If  not,  "then"  it  shall  be  so  divided. 
No  other  meaning  we  think,  can  be  reason- 
ably attached  to  these  words. 

The  single  members  of  the  family,  by  peti- 
tion, show  the  court  that  they  no  longer  de- 
sire to  retain  this  home.  They  do  not  "dioose 
to  do  so."  They  ask  that  the  court  proceed 
to  do  as  the  testator  provided,  that  is,  to  di- 
vide the  land  between  the  next  of  kin. 

[1]  The  contention  of  the  def^dants  that 
the  words,  •*if  they  choose  to  do  so,"  means  if 
they  (the  single  members  of  the  family)  choose 
to  remain  single,  is  a  construction  not  sus- 
tained by  the  language  of  the  will.  The  tes- 
tator iHTOvided  in  the  first  item,  relating  to 
the  home  place,  that  if  any  of  the  family 
married  a  new  home  should  be  found,  and 
there  is  no  reason  why  he  should  say  any- 
thing further  as  to  this.  It  could  not  mean, 
if  any  of  them  chose  not  to  remain  single 
any  longer,  because  such  an  event  had  al- 
ready been  fully  provided  for.  It  did  occur 
to  him,  however,  that  the  single  members 
might  not  wish  to  occupy  the  place  as  their 
home.  If  this  should  happen,  he  then  pro- 
vided for  its  diviidon. 

The  contention  of  the  defendants  that  the 
single  members  cannot  give  up  the  home,  and 
that  no  division  of  the  estate  can  take  place 
until  after  the  death  of  the  sons  and  daugh- 
ters now  living,  is  without  merit  If  this  be 
true  and  all  members  of  the  family  should 
have  married,  then  the  home  place  might  re- 
main unoccupied  and  unused  for  the  remaind- 
er of  the  lives  of  the  sons  and  daughters 
This  would  lead  to  a  result  the  testator  evi- 
dently did  not  contemplate.  The  facts  show 
that,  at  the  time  of  his  death,  Daniel  Sides 
had  four  unmarried  daughters.  Evidently 
it  was  his  purpose  that  they  should  never  be 
forced  to  leave. home.  But  if  they  chose  to 
live  elsewhere,  then  he  wanted  the  place  di- 
vided among  those  entitled  to  it  under  the 
will.  If  this  be  not  true,  then  what  would  be- 
come of  the  place  if  it  be  abandoned  by  the 
single  members  of  the  family  and  they  should 
seek  a  home  elsewhere? 

[21  The  position  of  the  defendants  that  this 
land  cannot  be  divided,  because  the  single 
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members  have  in  It  a  dtiterminable  life  estate, 
is  also  without  merit  Let  it  be  granted,  for 
the  sake  of  argument,  that  land  cannot  be 
sold  for  partition  when  burdened  with  a  de- 
terminable life  estate,  if  the  life  tenant  asks 
for  the  value  of  his  estate,  because  there  is 
no  way  to  ascertain  the  value  of  the  life 
estate.  There  is  nothing,  however,  to  prevent 
the  life  tenant  from  surrendering  all  his 
rights  in  his  life  estate,  and  asking  that  the 
property  go  immediately  to  the  remainder- 
men, and  thereby  take  his  alternative  rights 
under  the  will.  In  this  case,  the  owners  oil 
the  life  estate  come  into  court  and  ask  that 
the  land  be  partitioned  among  the  remainder- 
men as  directed  by  the  will. 

The  case  of  Watts  v.  Griffin,  137  N.  C.  572, 
50  S.  B.  218,  sustains  the  view  we  have  taken. 
There  we  held  that,  while  the  parties  could 
not  convey  during  their  minority  an  indefea- 
sible estate,  they  might  waive  their  right  to 
the  home  place  and  convey  a  good  title  to  it, 
after  they  had  become  sul  juris.  In  Ex  parte 
Watts,  130  N.  C.  237,  41  S.  E.  289  (same  will), 
the  court  had  said: 

"We  do  not  mean  to  say  that  the  children, 
or  any  of  them,  are  required  to  live  in  the 
house.  Nor  are  we  passing  upon  the  effect  of 
a  joint  deed  executed  by  all  the  children  after 
they  become  sui  juris." 

And  in  Watts  v.  Griffin,  supra,  we  said  up- 
on the  same  subject  (137  N.  C.  at  page  576, 
50  S.  E.  at  page  219) : 

'*We  think  it  is  clear  that  the  testatrix  gave 
the  house  and  lot  to  her  children  for  the  pur- 
pose of  advancing  their  interests  in  life  by  pro- 
viding them  and  each  of  them  with  a  home  In 
the  event  that  one  was  needed,  and  she  also  in- 
tended in  furtherance  of  this  design  that  the 
land  should  not  be  conveyed  or  disposed  of 
without  the  consent  of  all  the  devisees.  Each 
one  was  at  all  times  to  have  access  to  the 
house  and  lot  for  the  purpose  of  using  them  as 
a  home,  and  could  not  be  deprived  of  this  right, 
either  directly  or  indirectly,  nor  be  affected  by 
the  act  of  any  of  the  others  which  would  be 
calculated  to  interfere  with  or  impair  the  full 
enjoyment  of  the  right.  In  a  few  words,  she 
did  not  intend  that  any  of  her  children  should 
become  homeless.  •  *  ♦  It  is  quite  sufficient 
for  us  to  declare,  as  we  do,  that  it  was  not 
intended  by  the  testatrix,  if  all  of  her  children 
should  think  it  best  for  them  to  part  with  the 
homestead  so  that  each  could  buy  a  separate 
home  for  himself  or  herself  [that]  they  should 
be  prohibited  from  doing  so.  Such  a  construc- 
tion might  produce  dissension  and  strife  in  the 
family,  something  that  we  can  well  see  she 
neither  contemplated  nor  desired.  Giving  to 
each  one  a  veto  power,  it  was  left  to  all  of 
them,  if  they  could  come  to  an  agreement,  to 
do  with  the  property  just  as  they  pleased  and 
as  they  might  think  would  promote  their  in- 
terests; their  happiness  and  welfare  evidently 
being  the  paramount  intent  of  the  donor." 

We  deem  it  clear  that  the  testator,  by  the 
clause  of  the  will  under  consideration,  in- 


tended to  confer  upon  his  unmarried  children 
the  right  to  occupy  the  place  as  their  home ; 
but  he  did  not  mean  that  they  should  be  com- 
pelled to  live  there,  if  they  did  not  desire  to 
do  so,  and  preferred  another  home  for  them- 
selves. It  was  a  mere  right  or  privilege, 
which  could  be  waived,  or  relinquished  by 
them,  if  they  had  rather  enjoy  their  share  of 
the  property  in  severalty.  If  they  surrend- 
ered this  right,  it  would  leave  the  parties 
entitled  to  the  property,  under  the  will,  as 
tenants  In  common  and  give  them  the  right  of 
partition. 

The  decision  of  the  court  was  erroneous, 
and  is  reversed,  with  directions  to  proceed 
further  in  the  case  as  the  law  provides. 

Error. 

(178  N.   C.  537) 

HINSON  et  ux.  v.  KERR  et  ux.     (No.  444.) 

(Supreme  Court  of  North  Carolina.     Nov.  28, 

1919.) 

1.  Husband    and    wife    ^=»194— Bond   fob 

DEED   BT  wife   WITHOUT  PBOPEB  ACKNOWI*- 
BDGMENT  OONVETB  NO  TITLE. 

A  bond  for  title  signed  by  a  married  wo- 
man and  her  husband,  with  no  probate  or  pri- 
vate examination  of  the  Wife,  who  owned  the 
land,  is  ineffectual  to  pass  any  title  or  interest 
in  the  land. 

2.  Adverse    possession    ^s»63(7)— Holding 
undeb  bond  fob  deed   given   bt  owne& 

NOT  ADVEBSE  TO  OWNEB. 

Where  one  entered  upon  land  under  a  ^  bond 
for  deed  and  has  claimed  under  it  since  his 
entry,  and  fails  to  produce  evidence  of  the  pay- 
ment of  purchase  price  or  other  act  or  conduct 
making  his  possession  hostile  to  the  true  owner, 
his  possession  has  not  been  adverse  to  such 
owner's  title. 

3.  Advebse     possession     ^=s>63(5)— Hostile 

CHABACTEB  OF  PUBCHASEB'S  POSSESSION. 

That  a  bond  for  title  was  void  because  im- 
perfectly executed  did  not  have  the  effect  of  ren- 
dering adverse,  as  to  the  vendors,  the  possession 
of  the  purchaser  taken'  under  it. 

Appeal  from  Superior  Court,  Micklenburg 
County;    Shaw,  Judge. 

Action  by  F.  M.  Hinson  and  wife  against 
John  K.  Kerr  and  wife.  Judgment  for  plain- 
tiffs, and  defendants  appeal.     No  error. 

This  Is  a  proceeding  for  the  partition  of 
land  transferred  to  the  superior  court  upon 
an  Issue  of  sole  seisin  relied  on  by  the  de- 
fendant. 

Prior  to  1896  Tlrsey  Hinson,  a  married 
woman,  was  the  owner  of  the  land  in  con- 
troversy, and  on  September  29,  1896,  the 
said  Tirsey  Hinson  and  her  husband  deliv- 
ered to  the  defendant  a  paper  writing  in  the 
form  of  a  bond  for  title,  agreeing  to  convey 
said  land  to  the  defendant  upon  the  payment 
of  $400. 


^s»For  other  cases  see  same  topic  and  KEY-NUMBER  in  all  Key-Numbered  Digests  and  Indexes 
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The  paper  writing  was  signed  by  the  said 
Tirsey  Hinson  and  her  husband,  but  there 
was  no  probate  to  the  same,  and  the  private 
examination  of  Tirsey  Hinson  was  not  taken. 

Tirsey  Hinson  died  on  December  7,  1806, 
leaving  a  will  in  which  she  devised  said  land 
to  her  two  sons,  William  R.  Hinson  and  F. 
M.  Hinson,  with  the  right  in  her  husband  to 
have  the  use  and  benefit  of  said  land  during 
his  lifetime,  which  said  will  was  probated 
on  January  9,  1897. 

On  May  26,  1899,  William  R.  Hinson,  one 
of  the  devisees  in  the  will  of  Tirsey  Hinson, 
conveyed  his  undivided  one-half  of  said  land 
to  the  defendant 

E.  H.  Hinson,  the  hu&A)and,  died  on  October 
21,  1916,  and  this  proceeding  was  instituted 
on  March  24,  1919. 

The  defendant  was  examined  as  a  witness 
in  his  own  behalf,  and  testified  as  follows: 

"I  am  the  defendant  in  this  case.  I  occupy 
the  Nancy  Little  dower  tract  of  land.  I  took 
possession  of  it  in  1896,  right  immediately  after 
this  paper  was  executed.  In  September,  I  be- 
lieve. This  paper  was  given  to  me  at  the  time. 
B.  H.  Hinson  wrote  that  paper.  I  bought  it  in 
September,  1896,  and  I  began  paying  taxes 
on  it  in  1897.  I  live  on  this  tract  of  land.  Yes ; 
I  built  on  it.  I  opened  up  the  land,  and  have 
been  on  it  since  that  time.  I  have  been  working 
it  since  1897.  I  have  made  tax  returns  for  it 
every  year  since  that  time.  Yes;  the  paper 
you  now  show  me  is  the  paper  I  spoke  of  just 
now.  That  is  the  paper  that  Mrs.  Terza  Hinson 
and  B.  H.  Hinson  signed.  I  went  into  posses- 
sion of  the  land  the  day  the  paper  was  signed; 
he  told  me  to  go  right  down.  Yes,  I  went  into 
possession  on  account  of  that  paper.  Yes;  I 
still  have  possession  of  it  on  account  of  that 
paper, 
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His  honor  Instructed  Qie  Jury  if  they  be- 
lieved the  evidence  to  answer  the  first  issue 
"Yes,"  and  the  second  issue  "No,"  to  Vhich 
the  defendant  excepted,  and  the  jury  returned 
the  following  verdict: 

"(l)  Is  the  plaintiff  owner  and  entitled  to  the 
possession  of  an  undivided  one-half  interest  in 
the  lands  described  in  the  petition?   Answer: 
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the  defendant  must  therefore  rely  upon  ad- 
verse possession  to  defeat  the  claim  of  the 
plaintiff. 

[2]  He  admits  that  he  entered  upon  the 
land  imder  the  paper  writing,  and  that  he 
has  claimed  under  it  since  that  time,  and  he 
fails  to  produce  evidence  of  the  payment  of 
the  purchase  money  or  of  any  act  or  conduct 
which  has  made  his  possession  hostile  to  the 
true  owner. 

Under  these  conditions,  the  law  is  settled 
by  a  long  line  of  decisions,  beginning  with 
Young  V.  Irwin,  8  N.  C.  9,  decided  in  1797,  up 
to  the  present  time,  that  his  possession  has 
not  been  adverse  to  the  title  of  the  true 
owner. 

In  the  Young  Case  the  owner  of  the  land, 
one  Rutherford,  contracted  to  sell  to  Irwin, 
and  Irwin  went  into  possession  under  the  con- 
tract, and  remained  In  possession  for  nearly 
40  years  after  which  time  an  action  was 
brought  by  one  who  claimed  under  Ruther- 
ford, and  the  defendant  relied  on  an  adverse 
possession  to  bar  the  plaintiff's  right,  and 
the  court  said  of  the  claim  of  the  defend- 
ant: 

"When  a  purchaser  in  a  case  like  the  present 
takes  possession,  he  takes  it  by  consent  of  the 
owner,  and  may  continue  it  until  he  fails  in  pay- 
ment, and  then  is  liable  at  law  to  be  turned  out ; 
he  does  not  take  a  tortious  possession  and  gain 
a  tortious  fee,  as  has  been  contended;  if  he  is 
not,  strictly  speaking,  a  tenant  at  will,  his  pos- 
session is  that  of  the  owner,  and  not  a  distinct 
independent  possession  opposed  to  his;  if  he  is 
ousted  of  possession  by  a  stranger,  he  cannot 
regain  it  by  an  action  in  his  own  name,  but  only 
in  an  action  which  sets  up  and  affirms  the  ven- 
dor's title.  Such  possession  of  the  purchaser  iB 
therefore  not  an  adverse  possession  to  the  ven- 
dor; and  if  by  the  act  of  limitations  an  adverse 
possession  is  necessary  to  bar  the  plaintifiTs 
titie,  such  an  one  as  has  been  in  the  present 
case  will  not  answer  that  descr^tion.' 


•<i 


'(2)  Is  the  plaintiff's  right  to  recover  the  one- 
half  interest  in  said  lands  barred  by  the  statute 
of  limitations?   Answer:   No." 

Judgm^it  was  entered  upon  the  verdict  in 
favor  of  the  plaintiff,  and  the  defendant  ap- 
pealed. 

J.  D.  McCaU  and  J.  F.  Newell,  both  of 
Charlotte,  for  appellants. 

Stewart  &  McRae  and  John  M.  Robinson, 
all  of  Charlotte,  for  appelleea. 

ALLEN,  J.  [1]  As  the  land  in  controversy 
belonged  to  a  married  woman  and  there  was 
no  probate  or  private  examination  of  the 
paper  writing  under  which  the  defendant  en- 
tered upon  the  land,  the  paper  is  ineffectual 
to  pass  any  title  or  interest  in  the  land,  and 


tt 


In  Knight  v.  Lumber  Company,  168  N.  C. 
452,  84  S.  B.  705,  the  same  principle  is  de- 
clared as  follows: 

"It  is  true  that,  as  against  the  vendor,  the 
possession  of  the  vendee,  occupying  under  such 
a  contract,  does  not,  as  a  rule,  become  hostile 
or  adverse  until  something  has  occurred  that 
places  one  of  the  parties  in  the  position  of  re- 
sistance to  the  claim  of  the  other,  and  until  that 
time  the  ordinary  statute  of  limitations  does  not 
begin  to  operate.  It  has  been  so  held  with 
us  in  Worth  v.  Wrenn,  144  N.  C.  656  [57  S.  B. 
388],  and  authorities  cited." 

[3]  Nor  does  the  fact  that  the  paper  writ- 
ing was  void  because  imperfectly  executed  af- 
fect the  character  of  the  possession. 

• 

^As  a  general  rule,  the  invalidity  of  the  exec- 
utory contract  of  purchase  will  not  have  the 
effect  of  rendering  adverse,  as  to  the  vendor, 
the  possession  taken  thereunder  by  the  vendee 
who  enters  into  possession  in  pursuance  there- 
of. Although  the  instrument  is  invalid,  the 
possession  of  the  vendee  is  taken  in  pursuance 
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thereof,  and  therefore  amicably  to  the  vendor; 
and,  being  so  taken,  it  is  looked  upon  as  so 
oontinaing,  regardless  of  the  fact  that  the  vendee 
cannot  enforce  his  rights  as  purchaser  nnder 
the  contract."    1  A.  L.  B.  1880. 

This  principle  was  applied  in  Mitchell  v. 
freeman,  161  N.  C.  322,  77  S.  B.  230,  in 
which  it  was  held  that  ];>08se6sion  under  a 
contract  to  convey  which  was  void  because 
not  in  writing  was  not  adverse. 

There  is  no  error  In  the  instructions  of 
his  honor. 

No  error. 


(178  N.  O.  746) 

STATE  V.  REID.    (No.  402.) 

(Supreme  Court  of  North  Oarolina.    Nov.  26, 

1919.) 

1.  Gbiuinal  law  ^s»81— Tbiai.  of  accessobt 
bxfobk  tbxaii  of  principal. 

Under  Revisal  1905,  §  8287,  relating  to  tri- 
al of  accessories,  one  indicted  as  accessory  be- 
fore the  fact  cannot  complain  that  his  cause  was 
tried  before  that  of  the  alleged  'principal,  and 
before  the  alleged  principal  had  even  been  call- 
ed on  to  plead. 

2.  GBnciNAL  LAW  ^=»419,  420(10)— Witness- 
es ^=»52(1,  2)*-Hbabbat  xvidbnob  of  deo- 
labations  bt  wife. 

Under  Bevisal  1906^  S{  1634,  1035,  a  wife 
is  neither  competent  nor  compellable  to  testify 
against  her  husband  in  a  criminal  proceeding; 
hence  hearsay  evidence  of  her  declarations,  not 
made  in  his  presence  or  by  his  authority,  which 
would  be  prejudicial  to  the  husband,  is  inadmis- 
sible. 

3.  GBoaNAL  LAW  «s»419,  420(12)— Heabsat 

SVIDBNCE. 

Where  defendant  was  charged  with  being 
an  accessory  before  the  fact  to  the  crime  of 
arson,  it  was  improper  to  allow  the  prosecution, 
for  the  purpose  of  showing  motive,  to  read  in 
evidence  a  formal  written  notice  signed  by  the 
owner  of  the  burned  dwelling  and  other  influen- 
tial persons  in  the  community,  forbidding  de- 
fendant and  his  wife  from  going  upon  their 
land  under  penalties  of  the  law,  for  such  state- 
ment was  hearsay  and  prejudicial  giving  the 
jury  the  unsworn  estimate  of  influential  prop- 
erty owners  that  the  defendant  was  an  unde- 
sirable neighbor  and  unworthy  citizen. 

Appeal  from  Superior  Ck>urt»  Anson  Ck>un- 
ty;  Shaw,  Judge. 

James  Reid  was  convicted  of  the  crime  of 
being  accessory  before  the  fact  to  the  crime 
of  arson,  and  he  appeals.  Reversed  for  new 
triaL 

Defendant  was  indicted  for  crime'  of  arson 
of  a  dwelling,  tenement  house,  owned  by  B» 
F.  Bennet  and  occnpied  by  John  McLendon 
and  family,  a  tenant  on  the  owner's  farm.  A 
second  count  charged  that  the  house  was 
burned  by  one  Tom  Simons,  at  the  instigation 


and  procurement  of  defendant,  the  court 
being  formally  as  an  accessory  before  the 
fact  to  the  principal  crime. 

During  the  progress  of  the  trial,  with  con- 
sent of  the  solicitor,  a  verdict  of  not  guilty 
was  entered  on  the  first  count,  and  the  is- 
sue was  submitted  as  to  the  guilt  of  the  de- 
fendant on  the  count  charging  him  with 
being  accessory  before  the  fact.  There  was 
a  separate  indictment  against  Tom  Simons, 
preceding  the  charge  against  defendant  which 
had  not  been  tried  or  disposed  of. 

A.  A.  Tarlton,  of  Wadesboro,  and  Stack* 
ParlkCr  &  C?ralg,  of  Monroe,  for  appellant 

Jas.  S.  Manning,  Atty.  Gen.,  and  Frank 
Nash,  Asst.  Atty.  Gen.,  for  the  State. 

HOKE,  J.  [1]  There  is  no  merit  in  defend- 
ant's first  objection  that  his  cause  was  tried 
before  that  of  Tom  Simons,  the  alleged  princi- 
pal felon,  and  before  said  Simons  had  been 
called  on  to  plead.  The  course  pursued  comes 
directly  within  the  broad  "provisions  of  the 
statute  controlling  the  subject  Bev.  |  3287, 
enacting,  among  other  things,  that  on  a 
charge  of  being  accessory  before  the  fftct 
defendant  may  be  tried  with  the  principal 
felon  or  after  his  conviction,  or  may  be  in- 
dicted and  tried  for  a  substantive  felony 
"whether  the  principal  shall  or  shall  not 
have  been  convicted  and  shall  or  shall  not  be 
amenable  to  Justice,"  etc.,  and  authoritatively 
approved  in  State  v.  Stephens,  170  N.  G. 
745,  87  S.  B.  131,  and  other  cases.  On  careful 
consideration,  however,  we  are  of  opini<m 
that  the  defendant  is  entitled  to  a  new  trial 
by  reason  of  certain  errors  in  the  ruling  of 
the  court  on  questions  of  evidence.        , 

[2]  The  testimony  on  the  part  of  the  state 
tended  to  show  that  Tom  Simons  burned  the 
house,  and  that  he  was  instigated  to  do  the 
act  by  defendant,  who  was  to  pay  the  witness 
$150  for  doing  it,  and  that  defendant's  wife 
had  paid  witness  for  her  husband  $15  on  the 
amount  promised.  The  record  shows  that 
this  principal  witness  had  at  first  and  for 
some  time  denied  that  he  burned  the  house 
or  knew  anything  about  it,  and,  having  been 
cross-examined  in  reference  to  these  f&cts, 
in  reply  the  following  questions  and  answers 
were  admitted  over  defendant's   objection: 

"Q.  Now,  Tom,  Mr.  Stack  asked  you  a  little 
while  ago  why  you  didn't  tell  about  this  the  first 
time  the  detective  went  to  see  you?  A.  I  had 
word  not  to  tell. 

"Q.  Who  told  you  not  to  tell?  A.  My  wife 
told  me. 

"Q.  Told  yon  what?  A.  Said  Jim's  wife  said 
tell  me  I  had  better  not  say  anything  about 
it;  it  wouldn't  be  good  for  me." 

There  was  also  a  motion  to  strike  out  the 
answer,  and  denied,  and  defendant  excepted 
further. 

This  evidence  to  our  mind  was  clearly  ob- 
jectionable as  hearsay,  and  highly  prejndi- 
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dal  to  defendant  Tom  Simons  had  already 
testified  that  defendant's  wife  had  paid  him 
$15  on  account  for  having  fired  the  house, 
and  this  evidence,  tending  as  it  did  to  show 
concern  on  the  part  of  defendant  about  the 
charge,  and  an  effort  to  shape  the  conduct  of 
the  witness  concerning  it,  was  well  calculated 
to  injure  the  prisoner  in  the  decision  of  the 
issue.  Under  our  statute  (Revisal,  fS  1634, 
1635)  the  wife  was  neither  competent  nor 
compellable  to  testify  to  her  husband's  hurt 
In  a  proceeding  of  this  character,  and  a  for- 
tiori her  declarations  against  him  should 
not  be  received  when  not  made  in  his  pres- 
ence nor  by  his  authority.  Goltrain  v.  Lum- 
ber Co.,  165  K.  O.  44,  80  S.  £.  895 ;  Redman  v. 
Roberts,  23  N.  G.  481;  Jones  on  Evidence 
C2d  Ed.)  f  297.  In  this  last  citation,  the 
author  Quotes  from  Cbief  Justice  Marshall  on 
the  subject  of  hearsay  evidence  in  his  opinion 
in  Mima  Queen  v.  H^>burn,  7  Oranch,  296,  3 
L.  Ed.  348,  as  follows: 

**That  this  species  of  testimony  supposes 
some  better  testimony  which  might  be  adduced 
in  the  particular  case  is  not  the  sole  ground 
of  the  exclusion.  Its  intrinsic  weakness,  its 
incompetency  to  satisfy  the  mind  of  tiie  ex- 
istence of  the  fact,  and  the  frauds  which  might 
be  practised  under  its  cover,  combine  to  sup- 
port the  rule  that  hearsay  evidence  is 
inadmissible." 


•    •    • 


[3]  Again,  over  defendant's  objection,  the 
state  was  allowed  to  put  in  evidence  a  writ- 
ten or  printed  notice,  signed  by  11  or  12 
influential  landowners  of  the  neighborhood, 
T3L  T.  Bennet 'being  among  them,  addressed 
to  defendant  and  his  wife,  forbidding  them 
to  go  upon  the  land  of  the  signers  under  the 
pains  and  penalties  of  the  law,  and  signed 
and  sealed  by  the  parties.  This  too  was 
hearsay,  and  of  a  highly  objectionable  char- 
acter. True,  this  was  introduced  and  admit- 
ted as  to  R.  T.  Benneti  the  owner,  and  It  is 
contended  in  support  of  its  admission  that  it 
tended  to  show  a  motive  for  the  crime  on 
the  part  of  defendant.  But  we  do  not  think 
It  had  a  reasonable  tendency  to  show  any 
adequate  motive,  and  to  our  minds,  in  the 
form  as  presented,  it  went  far  beyond  the 
necessity  and  Justification  that  is  claimed 
for  it  While  it  Is  said  in  the  record  that  it 
was  introduced  only  as  to  R.  T.  Bennet,  the 
entire  paper,  formal  in  style  and  purporting 
to  have  been  served  by  the  constable  of  the 
township,  was  read  in  the  hearing  of  the 
Jury,  including  all  the  signatures,  and  its 
natural  effect  was  to  throw  into  Jury  box 
the  unsworn  estimate  of  all  those  influential 
property  owners  that  the  defendant  was  an 
undesirable  neighbor  and  an  unworthy  dti- 
sen. 

For  these  errors,  we  are  of  opinion  that  de- 
fendant is  entitled  to  have  his  cause  tried  be- 
fore another  Jury;  and  it  is  so  ordered. 

New  trial. 
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WILLIAMS  T.  BAILEY  et  aL    (No.  477.) 

(Supreme  Ck>urt  of  North  Carolina.     Dee.  8, 

1919.) 

1.  Wuxs  «s»490  —  Yabtino  nsscaiFTioN  ot 

LAND    BT  PABOL. 

Under  will  devising  a  tract  containing  242 
acres,  more  or  less,  known  as  the  "Bat  Allen" 
place,  **for  a  full  description  of  which  reference 
is  hereby  to  deed  from,"  etc,  held,  that  land  in- 
tended was  that  included  in  boundaries  of  deed 
referred  to,  and  that  evidence  tending  to  show 
thi^t  both  the  242-acre  tract  and  the  tract  in 
question  were  understood  to  be  incladed  in 
the  "Bat  Allen"  tract  was  inadmissible. 

2.  DsEDs  ^=»112(1)— Refebence  to  othsb  in- 

STBUMBNT  FOB  DESCBIFTION. 

Where  a  deed  or  instrument  conveying  land 
refers  to  another  for  description,  the  principal 
deed  should  be  considered  and  construed  as  if 
the  description  was  written  out  therein  in  fulL 

8.  Deeds  Csslll  —  Uitahbioxtovs  and  ceb- 

TAIN   DESCBIPTION   PBBVAILS. 

In  construing  deeds  or  instruments  convey- 
ing land,  where  there  is  an  unainbiguoiis  de- 
seription,  and  also  one  that  is  indefinite  and  un- 
certain, the  former  Is  to  be  regarded  as  con- 
trolling. 


4.   WiLia    ^=»462— SUPFLTINO     WOBDS    OlOT- 
TED. 

Where  it  is  apparent,  from  will  and  deed  to 
which  it  refers  for  description,  that  tract  in- 
tended to  be  devised  is  that  covered  by  descrip- 
tion in  deed  referred  to,  the  devise  cannot  be 
enlarged  by  the  addition  of  words  excepting 
from  the  devise  part  of  a  different  tract  con- 
veyed to  another. 

Appeal  from  Superior  Court,  Davie  Coun- 
ty; Harding,  Judge. 

Action. by  Mrs.  Susanna  Williams  against 
C.  G.  Bailey  and  another,  executors  of  W.  A. 
Bailey.  Judgment  of  nonsuit,  and  plaintifC 
appeals.    Affirmed. 

Jacob  Stewart,  of  Mocksville,  and  Holton 
&  Holton,  of  Winston-Salem,  for  appellant. 

B.  L.  Gaither  and  A.  T.  Grant,  Jr.,  both  of 
Mocksville,  for  appellees. 

HOKE,  J.  [1]  On  the  hearing  it  appeared 
that  O.  G.  Bailey  et  al.,  executors  of  the  last 
will  and  testament  of  W.  A.  Bailey,  deceased, 
Intended  presently  to  make  sale  of  a  tract  of 
land  in  said  county,  containing  63  acres,  more 
or  less,  under  clause  in  the  will  authorizing 
them  to  sell  any  and  all  lands  of  the  testator 
not  specifically  devised  by  him;  that  plain- 
tiff instituted  this  action  to  enjoin  said  sale, 
claiming  the  land  as  specific  devisee  under 
the  following  clause  In  the  will: 

**I  give,  devise  and  bequeath  to  my  beloved 
sister  Susanna  Williams  and  her  heirs  forever 
the  following  tract  of  land,  to  wit:  A  tract 
containing  two  hundred  and  forty-two  acres 
(24i2)  more  or  less,  known  as  tiie  'Bat  Allen' 
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place  for  a  full  description  of  which  reference 
is  hereby  to  deed  from  H.  B.  Allen  et  al.  to  W. 
A.  Bailey,  dated  March  26,  1898,  recorded  in 
Book  — ,  p.  — ,  register's  office  of  Davie  coun- 
ty, N.  C.  Save  and  except  that  portion  thereof 
heretofore  sold  to  Jno.  Allen,  by  deed  dated 

day  of  ,  to  her  the  said  Susanna 

Williams  and  her  heirs  in  fee  simple  forever." 

In  reference  to  this  clause  in  the  will,  it 
was  admitted  or  clearly  established  that  the 
242-acre  tract  referred  to  as  contained  in  the 
deed  of  H.  B.  Allen  to  the  testator,  and  defi- 
nitely described  by  known  and  visible  lines 
and  boundaries,  did  not  include  the  land  in 
controversy,  but  the  same  was  a  part  of  a 
97-acre  tract  adjoining  the  former  and  which 
had  been  acquired  from  one  Tomlinson,  and 
sometimes  designated  as  the  Tomlinson  tract, 
also  owned  by  Bat  Allen;  that,  while  the  lat- 
ter owned  the  two  tracts,  he  personally  re- 
sided on  this  242-acre  tract,  and  the  other 
was  occupied  as  tenant  by  his  son  Ben  Allen ; 
that  the  testator,  after  he  acquired  the  two 
tracts  of  land,  sold  about  33  acres  off  the 
Tomlinson  tract  to  Jno.  Allen,  leaving  324 
acres  of  that  tract,  heing  the  land  in  dispute. 

[2, 3]  In  well-considered  decisions  on  the 
subject  it  is  held,  with  us,  that,  where  a 
deed  or  instrument  conveying  land  refers  to 
another  for  description,  the  principal  deed 
should  be  considered  and  construed  as  if  the 
description  was  written  out  therein  in  full. 
Gudger  v.  White,  141  N.  O.  607 .  54  S.  B.  386; 
Euliss  V.  McAdams,  108  N.  G.  507,  13  S.  B. 
162.  And  further  it  is  the  recognized  posi- 
tion in  construing  such  instruments  that 
where  there  is  an  "unambiguous  and  certain 
description,"  and  also  one  that  la  indefinite 
and  uncertain,  the  former  is  to  be  regarded 
as  controlling  and  the  latter  will  be  rejected. 
Peebles  v.  Graham,  128  N.  G.  218,  39  S.  E.  24 ; 
McDaniel  v.  King,  90  N.  G.  602 ;  Jones  v.  Rob- 
inson, 78  N.  O.  397.  Applying  these  accepted 
rules  of  construction  and  setting  out  the  de- 
scription as  it  appears  in  the  H.  B.  Allen  deed, 
expressly  referred  to,  the  devise  in  question 
would  read  as  follows: 

''I  devise  to  my  beloved  sister,  Susanna  Wil- 
liams, a  tract  of  land  containing  242  acres, 
known  as  the  Bat  Allen  place,  fully  described 
in  a  deed  from  H.  B.  Allen  and  others  to  W.  A. 
Bailey  dated  March  26,  1898,  doly  recorded  in 
register's  office  of  Davie  county,  said  land  be- 
ing located  and  described  as  follows:  'Beginning 
at  a  large  atone,  running  north  30'  variation,  25 
diains  and  19  links  to  a  post  oak ;  thence  west 
21  chains  to  a  dogwood ;  thence  north  20  chains 
and  45  links  to  a  blackjack  and  rock  in  Tom- 
linson's  line;  thence  with  his  line  north  22.09 
chains  to  a  stone;  thence  east  5.82  chains  to  a 
maple;  thence  north  4.95  links  to  a  dogwood; 
thence  east  17.52  chains  to  a  dogwood;  thence 
south  7  chains  to  a  hickory;  thence  east  18.82 
chains  to  a  stone;  thence  south  Haneline's 
line  80.09  chains  to  a  stone;  thence  west  to 
the  beginning  containing  242  acres  more  or 
less.'  Except  that  portion  thereof  heretofore 
sold  to  Jno.  Allen." 


Under  such  a  description,  Ae  devise  in 
question  affords  a  clear  and  definite  indica- 
tion that  the  land  intended  by  the  testator 
is  that  included  in  the  boundaries  of  the  deed 
referred  to  and  not  otherwise,  and  we  must 
approve  the  decision  of  his  honor  in  exclud- 
ing evidence  offered  by  the  plaintiff,  tending 
to  show  that  both  the  242-acre  and  92-acre 
tracts  were  understood  to  be  included  in  the 
"Bat  Allen  place"  and  were  so  referred  to 
and  considered  by  the  testator  in  his  life- 
time. 

In  McDaniel  v.  King,  supra,  there  was  a  ue- 
vise  in  the  testator's  "home  plantation"  set- 
ting forth  a  description  by  clear  and  definite 
lines  and  boundaries,  and  It  was  held  that  the 
land  included  in  the  boundaries  would  pass, 
and  evidence  tending  to  show  that  the  testa- 
tor considered  it  his  home  plantati(m  was 
properly  excluded. 

Speaking  to  the  question  in  the  opinion, 
Judge  Merrimon  said: 

"If  the  testator  had  simply  excepted  his 
liome  plantation,'  then  a  question  might  have 
been  raised  as  to  what  lands  composed  it,  and 
his  meaning  in  respect  thereto. 

"There  is  no  ambiguity;  nothing  ia  left  In 
doubt.  The  testator  had  the  right  to  declare 
what  should  constitute  his  'home  plantation'; 
he  did  so  by  fixing  a  definite  boundary  to  it— 
one  that  leaves  qo  doubt  as  to  what  he  meant, 
looking  at  the  plain  legal  import  of  the  terms 
he  employed  to  express  his  purpose  in  the  will. 
It  is  so  certain  there  is  nothing  to  be  explained 
or  qualified." 

[4]  Nor  is  the  position  in  any  way  affected 
by  the  exception  appearing  in  the  devise  of 
the  portion  of  the  land  sold  to  Jno.  Allen.  It 
only  indicates  that  the  testator  was  mistaken 
as  to  the  tract  so  sold  by  him.  Probably  be- 
ing uncertain  as  to  whether  the  sale  was 
from  the  one  tract  or  the  other,  the  exception 
was  inserted  by  way  of  assurance  that  he  did 
not  wish  to  appear  in  the  attitude  of  de- 
vising land  he  might  have  sold  off,  but  In  no 
event  could  it  be  allowed  to  enlarge  or  ignore 
the  definite  description  by  metes  and  bounds 
which  he  had  seen  proper  to  use  in  his  will. 
Peebles  v.  Graham,  128  N.  G.  222,  39  S.  E. 
25;  ScuU  V.  Pruden,  92  N.  C  168-173 ;  Proctor 
V.  Pool,  16  N.  O.  37L  In  ScuU  v.  Pruden,  it 
was  said: 

"When  the  subject-matter  of  a  conveyance 
is  completely  identified  *  *  *  by  its  locali- 
ties, and  by  certain  other  marks  of  description, 
the  addition  of  another  particular  which  does 
not  apply  to  it  wiU  be  rejected  as  having  been 
inserted  through  misapprehension  or  inadvert- 
ence. 


»» 


We  are  referred  by  counsel  to  the  case  of 
Quelch  V.  Futch,  172  N.  C.  316,  90  S.  E.  259, 
as  an  authority  in  contravention  of  his  hon- 
or's ruling  in  excluding  the  evidence  offered 
by  the  plaintiff;  but  we  do  not  so  Interpret 
the  decision.  In  that  case  the  principal  deed 
contained   two  descriptions   by   metes  and 
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bounds,  one  written  ont  and  the  other  by  ref- 
erence to  another  deed  of  definite  description 
and  containing  a  larger  boundary ;  the  latter 
deed  including  the  land  in  controversy,  while 
the  former  did  not,  and  there  being  clear  in- 
dication on  the  face  of  the  deed  that  the 
larger  boundary  was  intended  to  pass. 

''Words  descriptive  of  lands  sought  to  be  con- 
veyed in  a  deed  are  regarded  as  inserted  for  a 
purpose,  and  should  be  given  a  meaning  that 
would  aid  the  description;  and  where  the  writ- 
ing manifests  an  intent  to  convey  a'  tract  of  cer- 
tain acreage,  and  the  specific  description  in  the 
conveying  part  of  the  instrument  is  too  indefi- 
nite, it  will  not  control  a  general  description, 
following  the  habendum,  which  refers  to  an- 
other and  recorded  deed,  from  which  the  lands 
may  definitely  be  ascertained." 

Expressing  the  basic  prindi^e  of  the  deci- 
sion, the  court  said: 

"A  reference  to  another  deed  may  control  a 
particular  description,  for  the  deed  referred  to 
for  purposes  of  description  becomes  a  part  of 
the  deed  that  calls  for  it.  13  Cyc  «32 ;  Brown 
V.  Ricaud,  107  N.  C  639  [12  S.  B.  070];  Ev- 
eritt  V.  Thomas,  23  N.  0.  262." 

But  in  the  instant  case  there  are  no  oppos- 
ing data  having  any  definite  significance  and 
nothing  to  Justify  a  departure  from  the  clear 
and  precise  description  appearing  in  the  deed 
to  which  the  testator  has  chosen  to  refer. 

There  is  no  error  and  the  Judgment  of  the 
lower  court  is  affirmed. 

Affirmed. 


(178  N.  C.  MO) 

In  re  THOMPSON'S  WILL.    (No.  447.) 

(Supreme  Court  of  North  Carolina.     Nov.  26, 

1919.) 

WnXB   ^=»220— PUBOHABEB    TBOU    HEIB    ICAT 
FIUB   CAVEAT — "InTKBESTBD   IN  THE  ESTATE." 

Under  Revisal  1905,  |  3135,  a  purchaser 
of  land  from  an  heir  may  file  a  caveat  to  a  will, 
being  "interested  in  the  estate"  within  the  mean- 
ing of  such  statute. 

[Ekl.  Note.— For  other  definitions,  see  Words 
and  Phrases,  Interested.] 

Appeal  from  Superior  Court,  Mecklen- 
burg County;  Adams,  Judge. 

In  the  matter  of  the  will  of  J.  Alexander 
Thompson,  deceased.  £^om  an  order  over- 
ruling their  demurrer  to  a  petition  filed  with 
a  formal  caveat  to  the  will,  the  propounders 
appeal.     Affirmed. 

This  is  a  proceeding  to  caveat  a  will. 

J.  Alexander  Thompson  was  formerly  the 
owner  of  the  land,  purporting  to  be  devised 
by  said  will,  a  part  of  which,  claimed  by  the 
caveators,  is  located  in  Union  county. 

The  said  Thompson  died  in  Mecklenburg 
county  in  1836,  and,  as  caveators  allege,  with-  i  debts;  they  bought  from  heirs,  who  were  in- 


out  leaving  a  will,  and  thereafter  the  cavea- 
tors bought  the  land  in  Union  county  from 
his  heirs. 

In  1912,  75  years  after  the  death  of  J. 
Alexander  Thompson,  a  paper  writing  pur- 
porting to  be  his  will  was  produced  and  was 
probated  in  common  form  in  Mecklenburg 
county. 

The  purchasers  from  the  heirs  now  file 
their  caveat  to  the  will,  and  the  propounders 
demur  to  the  petition  filed  with  the  formal 
caveat,  stating  the  facts  as  above,  upon  the 
ground  that  purchasers  have  no  right  to  file 
a  caveat.  The  demurrer  was  overruled,  and 
the  propounders  excepted  and  appealed. 

D.  E.  Henderson,  B.  R.  Preston,  and  G.  A. 
Smith,  all  of  Charlotte,  for  appellants. 

Cansler  &  Cansler,  of  Charlotte,  and  R. 
B.  Redwine,  of  Monroe,  for  appellee& 

ALLEN,  J.  After  the  paper  writing  pur* 
porting  to  be  the  will  of  Thompson  was  pro* 
bated  in  common  form  in  Mecklenburg  county, 
the  purchasers  £rom  the  heirs  of  Thompson, 
now  the  caveators,  commenced  an  action  in 
Union  county  against  those  named  as  devisees 
in  said  paper,  now  the  propounders,  in  which 
they  alleged  that  the  said  Thompson  did  not 
leave  a  will,  and  asked  that  said  paper  and 
the  probate  thereof  be  set  aside  as  a  doud 
on  their  title.  The  defendants  filed  a  demur- 
rer to  the  complaint,  and  it  was  held  in  this 
court,  upon  appeal  from  a  Judgment  over- 
ruling the  demurrer,  that  the  action  could 
not  be  maintained,  and  the  paper  writing  and 
probate  could  not  be  attacked  except  by  di- 
rect proceeding  in  Mecklenburg.  Stames  y. 
Thompson,  173  N.  C.  467,  92  S.  E.  259. 

The  purchasers  then  go  to  Mecklenburg 
and  file  this  their  caveat,  and  are  met  by 
the  objection  that  they  have  no  standing  in 
court,  because  they  have  acquired  their  title, 
since  the  death  of  Thompson,  by  purchase 
from  the  heir,  and  if  this  position  of  the  pro- 
pounders is  sustained  they  would  have  the 
advantage  of  trying  the  title  to  the  land  in 
Union  county,  relying  upon  the  will,  which 
may  be  a  forgery,  without  giving  any  oppor- 
tunity to  the  purchasers  in  that  action  or 
elsewhere  to  contest  its  validity. 

We  cannot  think  the  law  would  be  thus  un- 
true to  itself,  by  making  fraud  possible  and 
encouraging  it,  with,  no  right  to  challenge  the 
conduct  of  the  wrongdoer,  but  the  correct  set- 
tlement of  the  question  depends  on  the  con- 
struction of  the  statute  (Rev.  {  3135),  which 
gives  the  right  to  file  a  caveat  to  "any  person 
entitled  under  such  will  or  interested  in  the 
estate." 

The  caveators  are  not  entitled  under  the 
will.  Are  they  "interested  in  the  estate"? 
They  were  interested  when  they  bought, 
because  there  was  then  no  will,  and  their 
land  might  be  subjected  to  the  payment  of 
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terested  partlefl;  and  If  the  heirs  could  file 
a  caveat,  why  not  their  assignees? 

The  question  does  not  seem  to  hare  been 
definitely  settled  In  this  state,  but  the  prin- 
ciple under  which  the  caveators  dalm  the 
right  Is  affirmed  In  Armstrong  v.  Baker,  31 
N.  C.  114,  where  the  court  says: 

"For  the  right  to  interfere  in  a  question  of 
probate  belongs  to  a  party  in  interest,  which 
must  mean  some  person  whose  rights  will  be 
affected  by  the  probate  of  the  instrument  to  the 
prejudice  of  the  party." 

The  same  general  rule  seems  to  prevail  in 
other  states,  and  in  at  least  one,  Kentucky, 
the  question  presented  here  is  decided  in  fa- 
vor of  the  caveators. 

"The  statnte,  in  authorizing  a  person  Vbo 
is  otherwise  interested  In  sustaining  or  defeat- 
ing the  will'  to  appear  and  at  his  election  to 
support  or  oppose  its  probate,  means  only  a  per- 
son who  has  a  pecuniary  interest  to  protect, 
either  as  an  hidividual  or  In  a  representative 
capacity.  An  interest  resting  on  sentiment  or 
sympathy,  or  on  any  basis  other  than  the  gain 
or  loss  of  money  or  Its  equivalent,  is  not  suffi- 
cient, but  any  one  who  would  be  deprived  of 
property  in  the  broad  sense  of  the  word,  or  who 
would  become  entitled  to  property  by  the  pro- 
bate of  a  wiU,  is  authorized  to  appear  and  be 
heard  upon  the  subject*'  In  re  Will  of  Jane 
Davis,  182  N.  Y.  472,  75  N.  B.  631. 

'*Page  on  Wills,  {  325,  construes  the  words 
'any  person  interested'  to  mean  'a  person  who 
would  take  more  If  the  wlU  were  denied  pro- 
bate than  if  it  were  submitted  to  probate,'  and 
also  says  that  'one  who  is  not  benefited  by  hav- 
ing tile  will  set  aside'  cannot  contest  the  will. 
•  •  *  In  the  Matter  of  Davis,  182  N.  T. 
468  [75  N.  E.  530],  the  court  defines  the  stat- 
utory expression,  'any  person  who  is  otherwise 
interested  ip  sustaining  or  defeating  the  will,' 
as  meaning  'a  person  who  has  a  pecuniary  in- 
terest to  protect  •  •  •  An  interest  resting 
on  sentiment  or  S3rmpathy,  or  any  basis  other 
than  the  gain  or  loss  of  money  or  its  equivalent, 
is  not  sufficient.*  To  the  same  effect  are  Mc- 
Donald V.  White,  180  HI.  493  [22  N.  E.  599], 
and  Shepard's  Appeal,  170  Pa.  St.  323  [32  AtL 
1040]."  State  ex  reL  v.  McQuillln,  246  Mo. 
692,  152  S.  W.  846,  Ann.  Gas.  1914B,  526. 
I  "One  to  whom  the  heir  at  law  has  sold  the 
estate  descended  has  an  Interest  in  the  pro- 
bate' of  a  will  making  a  different  distribution 
of  the  property;  for  it  is  not  merely  persons 
who  have  a  legal  Interest  In  the  estate  of  the 
decedent,  but  those  who  have  a  legal  interest 
to  be  affected  by  the  probate  of  his  will,  that 
are  let  in  to  contest  the  probate.  Where  an 
interest  would  descend  to  an  heir  at  law  but 
for  a  valid  will  making  a  different  disposition, 
such  heir  undoubtedly  is  interested  in  the  pro- 
ceedings to  probate  such  wilL  If  he  has  sold 
and  conveyed  his  title,  his  vendee  then  has  the 
same  'interest*  that  he  had  In  the  probate  pro- 
ceedings. Davies  v.  Leete,  supra  [111  Ky.  659, 
64  S.  W.  441].  If  the  heir's  creditor  obtains  a 
valid  lien  on  the  heir's  interest  by  levy  of  an  ex- 
ecution or  attachment,  he  stands  in  the  same  re- 
lation of  interest  as  if  the  heir  had  voluntarily 


created  the  lien  In  his  fkvor  by  mortgage  or 
otherwise.  Watson  v.  AMerson,  146  Mo.  333, 
48  S.  W.  478,  69  Am.  St.  Rep.  615."  Brooks, 
etc.,  V.  Paine's  Bx'r,  etc,  123  Ky.  276,  90  3. 
W.  601,  28  Ky.  Law  Rep.  857. 

"The  right  of  a  purchaser  from  an  heir  of  a 
testator  to  resist  the  probating  of  his  will  has 
been  conclusively  settled  by  this  court.  See  the 
cases  of  Brooks  v.  Paine's  Ex'r,  128  Ky.  271, 
90  S.  W.  600,  28  Ky.  Law  Rep.  699;  Da- 
vies  V.  Leete,  111  Ky.  659,  64  S.  W.  441,  23 
Ky.  Law  Rep.  899,  and  the  cases  there  dted. 
In  the  Davies-Leete  Case,  this  court,  in  dis- 
cussing this  question,  said:  'The  statutes  use 
the  words  "person^  interested"  (sections  4856, 
4861,  Ky.  Stats.  1903)  hi  defining  who  a^e  prop- 
er or  necessary  parties  to  probate  proceedings. 
We  are  of  opinion  that  any  person  .who  claims 
title  under  any  one  an  heir  at  law  of  the  tes- 
tator, sis  well,  perhaps,  as  any  creditor  of  such 
heir  at  law,  if  the  heir  be  insolvent,  may  be- 
come a  party  to  such  proceedings  under  the 
above  clause.  This  would  not,  of  course,  ad- 
mit a  stranger  to  testator's  title,  or  one  claim- 
ing under  title  hostile  to  his,  to  contest  the 
will,  in  order  that  he  might  destroy  a  link  in 
his  adversary's  chain  of  title  (Johnson  v.  Bard 
[Ky.]  54  S.  W.  721,  31  Ky.  Law  Rep.  999); 
nor  could  it  admit  any  relation  not  an  heir  at 
law  or  such  creditor.'"  Foster,  etc,  ▼.  Jor- 
dan, etc.,  130  Ky.  448,  113  S.  W.  49L 

It  is  ahK>  held  In  Bloor  t.  Piatt,  78  Ohio 
St.  49,  84  N.  B.  605, 14  Ann.  Gaa.  832,  and  in 
Smith  ▼.  Bradstreet,  33  Mass.  (16  Pick.)  265, 
that  a  creditor  of  the  heir,  who  has  acquired 
a  lien,  may  caveat  the  will;  the  court  say- 
ing in  the  Ohio  case : 

"Construing  all  these  enactments  together,  it 
seems  clear  to  us  that  the  expressions,  'any  per- 
son interested,'  'a  person  interested  in  a  will  or 
.codidJ^^  and  'other  interested  persons,'  are 
equivalent  and  may  include  persons  other  than 
the  devisees,  legatees,  heirs,  executors,  and  ad- 
ministrators of  the  testator.  Any  person  who 
has  such  a  direct,  immediate,  and  legally  ascer- 
tained pecuniary  interest  in  the  devolution  of 
the  testator's  estate  as  would  be  impaired  or 
defeated  by  the  probate  of  the  will,  or  be  bene- 
fited by  setting  aside  the  will,  is  'a  person  in- 
terested.' In  this  case  the  plaintiff  had  obtained 
a  valid  lieo  by  levy  on  the  property  of  the 
heir,  at  a  time  when  the  testatrix  was  supposed 
to  have  died  intestate.  There  can  be  no  doubt 
that  such  lien  will  prevail  If  this  alleged  lost 
will  is  set  aside  and  found  not  to  be  the  last 
will  and  testament  of  Charlotte  Spice;  and  it  is 
equally  dear  that  if  the  probate  of  the  will 
shall  stand  the  plaintiff's  lien  will  be  defeated. 
The  conclusion  necessarily  follows  that  tiie 
plaintiff  is  a  person  interested,  and  therefore 
has  legal  capacity  to  prosecute  this  action." 

We  are  therefore  of  opinion  that,  whether 
guided  by  the  rule  of  Justice,  reason,  or  au- 
thority, which  are  not  always  in  harmony, 
the  caveators  should  be  allowed  to  contest 
the  will  as  they  are  endeavoring  to  do. 

Affirmed. 


N.  a)  STATE  ▼. 
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STATB  ▼.  KILUAN. 

<Siipreme  Court  of  North  Carolina.    Not.  26» 

1919.) 

1.  Intoxicatinoi  uquobs  ^=»238(2)  —Evi- 
dence OF  AIDING  XJNLAWFXJL  DISTILLATION. 
In  a  prosecution  for  the  illicit  manafacture 
of  intoxicating  liquors,  a  motion  to  dismiss  as 
of  nonsuit  was  properly  overrnled ;  there  being 
■ome  evidence  that  defendant  knew  of  existence 
of  the  still  and  fired  a  gan  in  the  air  when  he 
saw  an  officer  approaching  the  blockade  dia- 
tillery  to  give  warning  to  the  distillers* 

2.  iNTOrtOATINO     LIQUOB8     ^=»167  —  AlMHG 
AlfD  ABETTING  ILUOIT  HANXJKAOTXnOB. 

One  who  fired  a  gun  in  the  air  when  he 
■aw  an  officer  approadiing  a  blockade  distillery 
to  aid  and  abet  the  distillers  and  to  enable  them 
to  escape  was  an  accessory  to  the  distillers  and 
was  equaDy  guilty  with  the  principals. 

Clark,  C.  J.,  and  Hoke,  J.,  dissenting  against 
the  order  granting  a  new  trial. 

Appeal  from  Superior  Conrt,  OaldweH 
Comity;  Harding,  Judge. 

Perry  Eillian  waa  Indicted  for  the  illicit 
manufacture  of  Intoxicating  liquor,  and  ap- 
peals.   New  trial. 

M.  N.  Harshaw  and  W.  O.  Newland,  both  of 
Iienoir,  for  appellant 

James  S.  Manning,  Atty.  €ton.  and  Frank 
Nash,  Asat  Atty.  Gen.,  for  the  State. 

BROWN,  J.  Tbe  defendant  is  a  merchant 
at  Mortimer,  N.  C  and,  in  consequence  of 
information  received  by  the  sheriff  of  Cald- 
well county,  the  sheriff  wait  to  Mortimer  to 
capture  a  blockade  distillery  that  he  had 
learned  was  in  (q;>eratioin  near  said  village. 
Upon  arrival  at  Mortimer,  the  sheriff  started 
to  find  and  capture  the  distillery  that  had 
been  previously  rei>orted  to  him.  When  he 
had  gotten  some  distance  from  defendant's 
atore,  he  heard  a  gun  fire  (though  not  at  him)> 
and  he  looked  in  the  direction  of  the  sound 
and  saw  the  defendant  unbreaching  a  shotgun, 
and  then  saw  him  reload  the  gun  and  fire 
again  up  in  the  air.  This  waa  practically  all 
the  evidence  against  the  defendant.  The 
fiheriff  further  swore  that  he  went  direct  to 
the  still  place  and  found  no  one  there.  The 
fitill  was  gone,  but  there  was  a  fire  in  the  fur- 
nace. l%e  defendant  was  at  his  store  when 
the  sheriff  arrived  at  Mortimer ;  and  that  he 
never  saw  any  one  at  the  still — never  saw 
the  defendant  closer  than  one-quarter  of  a 
mile  to  the  still.  These  statements  were  sub- 
stantially corroborated  by  J.  C.  Eller,  who 
was  the  sheriff.  The  state  rested  its  case, 
and  the  defendant  moved  the  court  to  dismiss 
the  action  as  of  nonsuit,  which  was  declined. 

[1,  2]  We  think  the  motion  to  dismiss  was 
properly  overruled.  We  think  there  is  some 
evidence  sufficient  to  go  to  the  Jury  that  the 
defendant  knew  of  the  existence  of  the  still 
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and  fired  a  gun  In  order  to  give  warning  to 
the  distillers.  While  the  evidence  is  not  very 
strong,  we  think  the  Jury  may  infer  from  all 
the  surroimdings  as  to  what  was  the  purpose 
of  the  defendant  in  firing  the  gun.  If  his  pur- 
pose was  to  aid  and  abet  the  distillers  and  to 
enable  them  to  escape,  the  defendant  would  be 
an  accessory  and  equally?  guilty  with  the 
principals. 
The  court  instructed  the  Jury  as  follows: 

"Gentlemen  of  the  jury,  it  does  not  mean  that 
the  state  is  required  to  satisfy  you  beyond  a 
reasonable  doubt  that  the  defendant  was  that 
morning  making  that  particular  run;  but,  if 
he  had  been  manufacturing  liquor  in  the  state 
of  North  Carolina  at  any  time  In  the  last  few 
years,  he  would  be  guilty." 

The  defendant  was  indicted  for  manufao- 
ture  of  liqu<»*  and  operating  a  still  near 
Mortimer,  and  the  evidence  is  confined  ex- 
clusively to  tbie  particular  occasion  described 
by  the  witnesses.  The  only  evidence  offered 
by  the  state  was  that  he  fired  his  gun  to  give 
warning  on  this  particular  occasion.  There  la 
not  the  slightest  evidence  tending  to  show  de- 
fendant's connection  with  any  other  violation 
of  the  liquor  laws,  and  we  think  his  honor 
was  in  error  in  charging  the  Jury  as  he  did. 
His  honor  further  Instructed  the  Jury: 

"That  if  the  state  has  satisfied  you  that  this 
man  waa  aiding  and  abetting,  if  not  himself 
manufacturing,  it  would  be  your  duty  to  con- 
vict" 

In  that  charge  his  honor  evidently  was  in- 
advertent to  the  well-settled  rule  of  the  crim- 
inal law  that,  before  they  can  convict  of  a 
crime,  they  must  be  satisfied  beyond  a  reason- 
able  doubt 

New  triaL 

WAIiKBB^  J.,  concurs  In  result 

CLARK,  C.  J.  (dissenting),  concurs  ^at 
the  motion  to  dismiss  was  properly  denied. 
The  evidttice  as  recited  by  the  court  in  the 
charge  is  as  follows:  The  sheriff,  in  pursu- 
ance of  information  received,  went  to  Mort- 
imer to  look  for  the  still;  this  defendant 
was  at  his  store;  when  the  sheriff  passed  by 
the  rear  end  of  the  store  and  turned  the 
comer  of  the  store  he  saw  a  gun  standing 
there,  and  when  he  got  to  the  next  corner  of 
the  store  he  saw  the  defendant;  he  passed 
on  a  few  steps,  and  looking  back  saw  the  de- 
fendant go  into  the  house,  and  returning  with 
the  gun  go  up  in  the  direction  of  the  still, 
while  the  sheriff  was  going  down  a  further 
way  by  the  railroad;  in  a  minute  or  two,  or 
a  short  time,  he  heard  a  gun  fire,  and  look- 
ing back  saw  the  smoke  and  the  defendant 
unbreaching,  or  breaching,  his  gun;  the  de- 
fendant was  standing  between  the  rails  of 
the  railroad  track  and  fired  his  gun  again, 
but  he  was  not  shooting  at  anything ;  he  held 
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the  gun  np  and  fired  in  the  air;  the  sheriff 
then  proceeded  to  the  still,  which  he  found 
with  the  fire  in  the  furnace  and  everything 
as  if  running,  except  that  the  still  had  been 
taken  out  and  was  gone;  the  defendant  left 
his  gun  in  an  old  house  along  the  road,  and 
that  night  he  was  seen  to  go  there  with  a 
light  and  search  around  in  the  house  and  go 
away. 

There  was  ample  evidence  Justifying  the 
court  in  submitting  the  case  to  the  jury.  It 
needs  no  authority  in  this  state  that  one  who 
aids  and  abets  in  a  misdemeanor  can  be  con- 
victed of  the  offense  charged  in  the  bill.  In 
State  V.  Horner,  174  N.  C.  792,  94  S.  E.  292, 
it  is  said: 

"It  makes  no  differ,ence  whether  defendant 
was  a  principal  in  the  first  degree  or  in  the 
second  degree  as  an  aider  and  abettor.  The 
latter  is  but  a  lower  grade  of  the  principal 
offense,  viz.,  the  distilling  or  manufacturing  of 
the  liquor.  An  aider  and  abettor  is  denominated 
in  the  books  as  a  principal  in  the  second  de- 
gree 


ft 


In  State  y.  Ogleston,  177  N.  G.  642,  98  S.  E. 
537,  Allen,  J^  charged  the  Jury: 

"Under  this  act,  *  *  *  notwithstanding  the 
diarge  is  for  the  manufacture  of  spirituous  liq- 
uors, you  can  convict  either  of  the  defendants 
for  aiding  and  abetting  the  manufacturing  of 
spirituous  liquors." 

This  charge  was  sustained  by  the  court. 
It   is  assigned   as   error   that   the  Judge 
charged  the  Jury: 

"Gentlemen  of  the  jury,  it  does  not  mean 
the  state  is  required  to  satisfy  you  beyond  a 
reasonable  doubt  that  the  defendant  was  that 
morning  making  that  particular  run ;  but,  if  he 
had  been  manufacturing  liquor  in  the  state  of 
North  Carolina  at  any  time  in  the  last  two  years, 
he  would  be  guilty.'* 

I  cannot  concur  that-^ 

"The  only  evidence  offered  by  the  state  was 
that  the  defendant  fired  his  gun  to  give  warning 
on  this  particular  occasion." 

There  were  many  additional  circumstances 
from  which  the  Jury  could  infer  that  the  aid- 
ing and  abetting  had  existed  prior  to  this  time. 
The  sheriff,  when  he  went  up  by  the  rear  of 
the  defendant's  store  in  passing  around  the 
comer,  saw  the  gun  standing  there,  and  the 
defendant,  who  was  near  by,  went  to  the 
house,  got  the  gun,  and  went  by  a  short  cut 
In  the  direction  of  the  still.  The  sheriff  heard 
the  gun  fire,  saw  the  smoke  from  the  gun,  and 
defendant  unbreaching  his  gun.  He  saw  him 
fire  the  gun  again,  though  he  was  not  shooting 
at  anything.  The  sheriff  then  went  to  the 
still,  and  found  fire  still  in  the  furnace  and 
everything  as  if  running,  except  that  the 
still  itself  was  taken  out  and  gone.  This  evi- 
dence was  sufficient  to  submit  to  the  Jury  the 
question  whether  the  defendant  had  previous 


(knowledge  of  the  illicit  manufacturing  of 
liquor  and  was  under  an  agreement  to  give 
warning  of  the  approach  of  officers.  If  not, 
why  did  he  have  his  gun  ready  at  hand,  and 
why  did  he  go  by  a  short  cut  near  the  distil- 
lery and  give  notice  by  firing  his  gun  off  twice 
and  then  hide  his  gun  and  go  back  that  night 
secretly  to  get  it?  To  any  reasonable  man 
there  can  be  but  one  inference,  and  that  is 
that  there  was  preconcert  between  him  and 
the  parties  actually  running  the  still,  for  they 
left  the  still  "with  the  fire  in  the  furnace, 
and  he  found  everything  as  if  running,  except 
that  the  still  was  taken  out  and  was  gone.'^ 
There  was  therefore  ample  evidence  froD» 
which  the  Jury  could  draw  the  inference  that 
the  defendant  within  two  years  prior  to  that 
particular  moment  had  been  engaged,  or  was 
aiding  or  abetting  those  who  were  engaged, 
in  running  this  illicit  distillery.  This  conduct 
was  not  that  of  a  man  acting  on  a  sudden 
impulse.  The  defendant  put  on  no  evidence. 
This  principle  that  the  alder  and  abettor, 
like  the  receiver  of  stolen  goods.  Is  liable  as 
principal,  is  older  than  the  common  law. 
Those  who  have  read  the  old  Latin  reader 
Via  Latina  will  remember  this  incident  copied 
from  an  historian,  who  wrote  2,500  years  ago; 
at  a  time  when  those  captured  in  battle  were 
slain  and  not  made  slaves  (as  was  later  the 
case  for  several  centuries).  Said  the  his- 
torian: 

"Tubicen  ab  hostibus  captus,  'Ne  me,'  Inquit 
'interficite;  nam  inermis  sum,  neque  quidquam 
habeo  pneter  banc  tubam.'  At  hostes,  'Propter 
hoc  ipsum,'  inquiunt  'te  interimemus,  quod,, 
cum  ipse  pugnandi  sis  imperitus,  alios  ad  pug- 
nam  incitare  soles.'  Fabula  docet  non  solum^ 
maleficos  esse  puniendos,  sed  etiam  eos  qoi- 
alios  ad  male  faciendum  invitent** 

This  briefiy  reidered  into  English  la  as- 
foUows: 

"A  trumpeter  captured  by  the  enemy  said, 
'Do  not  kill  me,  for  I  am  unarmed  and  have 
nothing  except  this  trumpet.'  But  the  captora 
replied:  'For  that  very  reason  we  Will  slay 
yon,  because  when  the  order  comes  for  battle- 
you  only  incite  others  to  fight'  This  teaches  us- 
that  not  only  those  who  do  evil  should  be  pun- 
ished, but  more  especially  those  who  encourage 
others  to  do  evil,  should  suffer.'' 


>» 


It  is  also  assigned  as  error  that  the  court 
charged  the  Jury,  "If  the  state  has  satisfied 
you  that  this  man  was  aiding  and  abetting, 
if  not  himself  manufacturing,  it  would  be  your 
duty  to  convict,"  and  erred  in  leaving  out 
the  words  "beyond  a  reasonable  doubt."  This 
is  not  Just  to  the  learned  Judge  who  no  less 
than  eleven  times  in  this  somewhat  brief 
charge  told  the  Jury  they  must  acquit  the  de- 
fendant unless  they  found  him  guilty  "beyond 
a  reasonable  doubt."  The  charge  must  be- 
taken as  a  whole. 

In  the  opening  of  the  chaige,  Judge  Harding 
charged: 
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"In  this  case  yoa  can  convict  the  defendant 
for  the  manufacture  of  liquor,  or  for  aiding  and 
assisting  in  the  manufacture  of  liquor;  that  is 
the  law  in  this  state.  The  burden  is  on  the  state 
to  satisfy  you  beyond  a  reasonable  doubt  that 
the  defendant  is  guilty.' 


t» 


This  was  not  only  said  eleven  times  in  the 
charge,  but  the  charge  objected  to  above, 
with  its  context,  reads  as  follows  and  is  the 
conclusion  of  the  charge: 


««i 


'If  the  state  has  satisfied  you  that  this  man 
was  aiding  and  assisting,  if  not  himself  manu- 
facturing liquor,  it  would  be  your  duty  to  con- 
vict; if  the  state  has  fafled  to  satisfy  you,  give 
him  the  benefit  of  the  doubt  and  acquit  hhn. 

'*!  say,  as  I  have  said  so  many  times,  a 
reasonable  doubt  does  not  mean  any  doubt  or 
suspicion,  or  an  indefinite,  vagae,  visionary  in- 
formation you  may  take  of  it;  a  doubt  on  the 
part  of  anybody  else;  you  should  refuse  to 
convict  Bnt  if  you  have  such  a  doubt ;  if  the 
evidence  in  this  case  raises  in  your  mind,  as 
would  be  raised  in  the  mind  of  a  reasonably 
thinking  man  when  he  comes  to  consider  all 
the  evidence  in  this,  all  the  facts  surrounding 
the  situation;  if  you  have  a  reasonable  doubt 
as  to  the  defendant's  guilt— give  him  the  benefit 
of  the  doubt  and  acquit  him. 

"If  the  state  has  satisfied  yon  beyond  a  rea- 
sonable doubt  and  your  discretion  says  so,  it 
is  your  duty  to  convict  him ;  just  as  it  is  your 
duty  to  acquit  him  if  the  state  has  failed  to 
so  satisfy  yon.    Betire  and  take  your  verdict" 

Thus  the  instruction  that  the  Jury  must 
acquit  the  defendant  nnless  they  fhid  him 
guilty  beyond  a  reasonable  doubt  is  not  only 
given  eleven  times  in  the  charge,  but  three 
times  in  the  immediate  context  following  that 
paragraph  and  closing  the  instructions  to  the 
jury,  and  in  addition  as  part  of  the  very 
same  sentence  (which  part  is  omitted  by  de- 
fendant's counsel  in  assigning  error)  the  court 
said  that  the  jury  must  give  the  defendant 
"the  benefit  of  the  doubt  and  acquit  him." 

HOEIE,  J.,  concurring  in  dissent 


(U2  s.  c.  892) 

BUIXABD  et  al.  y.  COX  et  al.     (No.  10219.) 

(Supreme  Court  of  South  Carolina.     July  14, 

1919.) 

1.  HOMEBTKAD  ^5»7— JUDaiCENT  PBIOB  TO  OBB- 
ATION  OF  THE  BIGHT  NOT  ASTEGTIBD. 

The  right  of  homestead  did  not  exist 
against  a  judgment  given  in  1867,  which  was 
more  than  a  year  before  the  right  of  home- 
stead was  created. 

2.  Execution  ^=s>259  — -  PEESiTifpnoN  as  to 

VAI.IDITT   OF  SHEBIFF'S   DEED   ON   SALE. 

After  elapse  of  more  than  40  years  from 
the  date  of  a  sale  under  execution,  it  will  be 
presumed  that  the  sheriff  made  a  deed  in  the 
performance  of  his  duty,  and  did  all  else  to  ef- 


fect a  lawful  sale,  and  that  the  deed  was  made 
in  conformity  with  the  entry  in  the  salebook. 

3.  Homestead  ^=»203  — Sale  on  execution 
WITH  ebboneous  besebvation  of  homestead 

FASSINO  THE  FEE. 

Where  land  was  subject  to  a  judgment  Hen 
when  no  homestead  right  existed,  but  the  par- 
ties erroneously  thought  there  was,  sale  under 
execution  subject  to  homestead  ''until  after  the 
expiration  of  its  limitation"  passed  the  fee  to 
the  purchaser  under  the  sheriffs  deed. 

4.  Execution  ^=»146(1)— Waiveb  of  biqht  to 
subject  land  to  sale. 

A  judgment  creditor  did  not  waive  his  right 
to  subject  land  to  sale  under  execution  by  con- 
senting to  the  assignment  of  a  homestead,  by 
writing  the  notice  of  claim  therefor  when  he 
believed  that  judgment  debtor  had  such  an  ex- 
isting right,  and  that  the  fee  could  be  aliened, 
and  that  the  homestead  would  follow  it  Uke  the 
incumbrance  of  a  mortgage,  and  permitted  the 
land  to  be  so  sold  under  execution. 

5.  Homestead  ^=:»214— Evidence  of  ttndeb- 

8TANDINQ  OF  PABTIES  TO  SHEBOF'S  DEED. 

Evidence  held  to  show  that  a  deed  from  ex- 
eention  purchaser,  carrying  the  fee  to  grantee 
subject  to  a  homestead  was  understood  by  all 
the  parties  to  alienate  the  fee,  but  to  give  the 
judgment  debtor  the  privilege  of  occupancy  and 
enjoyment  until  her  death. 

0.  BVIDENOS  ^S»413— PaBOL  BYIDBNOB  OF  UN- 
DEB6TANDXNO  A8  TO  KXEOUTION  PUBOHAS- 
BB'S  DEED. 

Parol  testimony  was  competent  to  show 
that  execution  purchaser's  deed  purporting  to 
convey  the  fee  subject  to  debtor's  homestead, 
was  made  after  a  conference  with  all  parties. 

Fraser,  J.»  dissenting. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Marlboro  County;  R.  W.  Memminger, 
Judge. 

Action  by  Flora  Bullard  and  others  against 
Samuel  Cox  and  others.  Judgment  for  de- 
fendants, and  plaintiffs  and  the  defendant 
Samuel  Cox  appeal.    Reversed  and  remanded. 

Townsend  &  Rogers  and  D.  D.  McCall,  all 
of  BennettsviUe,  for  appellants. 

Gibson,  MuUer  &  Tlson  and  Stevenson, 
Stevenson  &  Prince,  all  of  Bennettsville^  for 
respondents* 

GAOE,  J.  This  action  involyes  title  to  150 
acres  of  land ;  it  is  in  equity  and  is  for  par- 
tition. 

All  parties  concede  that  the  title  thereto 
was  once  in  Jane  Newton,  Cox  by  a  prioi 
marriage,  and  that  she  inherited  it  from  her 
father.  The  litigants  om  the  one  side  con- 
tend that  Jlane^s  title  was  alienated  by  execu- 
tion sale  under  a  judgment  against  her,  and 
that  they  got  that  title  immediatdy  from 
McCall,  the  purchaser  at  the  execution  sale. 
The  litigants  on  the  other  side  contend  that 
Jane's  title  was  not  alienated  by  the  execu- 
tion sale,  and  for  the  reason  that  Jane  had 
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a  homestead  right  in  the  land,  and  that  it 
was  duly  assigned  to  her  when  the  sheriff 
proceeded  nnder  the  mandate  of  the  execn- 
tlon ;  and  that  the  right  so  assigned  descend- 
ed to  her  heirs  at  law,  three  of  whom,  to  wit, 
her  second  hnsband,  B.  J.  Newton  and  two 
children,  were  not  included  hi  the  deed  made 
by  McOalL  So  the  particular  issue  is  the 
right  of  Jane's  husband,  B.  J.  Newton,  and 
Jane's  child,  William  E.  Cox,  and  the  chil- 
dren of  Jane's  dead  daughter,  Hanah  Cox 
'WWlace.  The  circuit  court  took  the  latter 
view,  and  directed  the  jury  to  so  find.  That 
Is  manifestly  the  wrong  view.  The  general 
issue  thus  made  and  decided  is  renewed  here, 
but  by  11  exceptions  in  the  place  of  less  than 
half  so  many  as  were  necessary  to  be  made. 
There  are  only  three  chief  questions  to  be 
decided,  and  they  are:    . 

(1)  What  was  the  legal  effect  of  the  execu- 
tion sale? 

(2)  What  was  the  legal  effect  of  the  deed 
by  McOall? 

(3)  What  inferences  of  f^ct  are  to  be  drawn 
from  the  above  two  transactions? 

Under  these  heads  there  are  some  bu1>> 
sidiary  questions.  The  diief  questions  merge 
one  into  the  other,  and  they  will  be  so  con- 
sidered. . 

[1]  The  Judgment  upon  which  the  execu- 
tion was  issued  and  the  sale  was  had  was 
given  in  February,  1867.  The  right  of  home- 
stead was  created  more  than  1  year  there- 
after. Plainly  therefore  a  right  of  homestead 
did  not  exist  against  the  judgment.  Many 
of  the  cases  cited  against  the  respondent  have 
therefore  no  relevancy  to  the  issue  now  up.^ 

[2,  3]  The  judgment  in  question  was  alien 
upon  the  land  in  question,  and  the  land  was 
subject  to  levy  and  sale  under  the  execution. 
It  will  not  be  denied  that,  had  no  claim  of 
homestead  been  made,  and  had  the  execution 
been  levied  and  the  sale  made'  in  the  regular 
fashion  without  sudi  homestead  circum- 
stance, then  the  fee  of  the  land  would  have 
been  alienated.  And  it  i!i  just  as  true  that, 
had  the  sheriff  proceeded  to  levy  and  sell  in 
express  denial  of  any  right  of  homestead.  In 
such  a  case  the  fee  would  have  been  alienated. 

How  is  the  matter  materially  altered  that 
contrary  to  law  a  homestead  was  claimed, 
and  homestead  was  set  off,  and  the  sale  that 
was  made  was  yet  had?  That  question  de- 
spends  upon  what  was  done  thereabout,  and 
:»lls  for  a  particular  attention  to  the  proce- 
tlure  that  was  had. 

Tlie  facts  are  these:  That  debtor  claimed 
ihe  homestead  in  formal  fashion.  The  three 
commissioners  in  January,  1871,  set  off  to  her 
supposed  right  in  these  words: 

"Beginning  at  the  run  of  Beaver  Dam  creek 
on  the  land  of  John  M.  Miller,,  thence  down 
the  ran  of  said  creek  to  S.  bL  Barrlngton's 
lands,  thence  with  the  lands  of  the  said  S.  R. 
Barrington  to  the  lands  of  Rebecca  Townsend, 
thence  with  the  lands  of  said  Rebecca  Town- 
send  to  the  lands  of  William  Wallace,  thence 


rwith  the  lands  of  W.  T.  Wallaoe  to  a  cor- 
ner of  ditch  dividing  the  lands  of  said  Wal- 
lace from  the  lands  of  said  Jane  Goz,  thence 
down  said  ditch  to  a  littie  branch  into  which 
it  empties,  thence  with  said  little  branch  to  a 
maple  tree  (marked  by  us  3x),  a  corner  fixed 
by  U8,  thence  in  a  direct  northern  coarse  unto 
it  intersects  with  the  line  of  Mrs.  Stanton  or 
J.  M.  MiUer,  thence  with  the  line  of  J.  M. 
Miller  or  Mrs.  Stanton  and  J.  Bi.  MiUer  to  the 
beginning  to  the  mn  of  Beaver  Dam  creek 
aforesaid,  supposed  to  contain  by  as  one  hun- 
dred and  forty  acres,  more  or,  less,  which  we 
value  as  worth  not  more  than  one  hundred 
dollars,  and  set  apart  by  us  to  the  said  Jane 
Cox  as  and  for  her  homestead." 

The  sherifTs  salebook  contains  this  entry 
dated  October  2,  1871: 

**AUihat  •  •  •  lofid  •  •  •  [particular- 
ly describing  the  same  by  boundaries]  to  he  Mold 
with  the  reservation  of  the  defendants'  home- 
stead, consisting  of  150  acres  ^  ^  ^  whidb 
has  been  set  apart  by  metes  and  bounds  by  com- 
missioners, until  after  the  expiration  of  its  lim- 
itation.'*   The  italics  are  sappUed. 

• 

The  sale  was  had,  but  the  deed  which  the 
sheriff  made,  if  extant,  was  not  in  evidence. 
After  the  lapse  of  more  than  40  years  from 
the  date  of  the  sale  it  will  be  presumed  that 
the  sheriff  made  a  deed  in  the  performance  of 
his  duty,  and  did  all  else  to  effect  a  lawful 
sale,  and  that  the  deed  was  made  in  conform- 
ity with  the  entry  in  the  salebook. 

llie  legal  effect  of  the  transaction  was 
an  alienation  of  the  fee.  The  case  does  not 
at  all  fall  within  Martin  v.  Bowie,  37  S.  C, 
102,1  relied  upon  by  the  respondent  There 
the  judgment  had  no  lien ;  there  the  right  of 
homestead  existed,  and  the  execution  had  m> 
power  to  affect  the  fee,  for  it  was  clad 
with  a  coat  of  malL  Not  so  here^  the  fee  was 
subject  to  the  judgment  Uen;  it  was  sold 
'*with  the  reservation  of  the  defendants' 
homestead."  But  th^re  was  in  fact  and  law 
no  homestead,  though  the  parties  thought 
there  was ;  so  no  right  was  reserved ;  and  if 
reserved,  yet  by  the  words  of  the  transaction 
the  fee  was  aliened  supposedly  incumbered 
with  the  homestead. 

[4]  The  respondents  say,  though,  that  the 
judgment  creditor  waived  his  right  to  sub- 
ject the  land  to  sale  when  he  consented  to 
the  assignment  of  the  homestead.  lAat  con- 
sent, they  say.  Is  implied  from  two  circum- 
stances, to  wit,  that  the  notice  of  a  claim  of 
homestead  is  in  the  handwriting  of  the  judg- 
ment creditor,  R.  B.  Townsend,  and  that  tb& 
assign^ment  of  homestead  is  in  the  handwrit- 
ing of  D.  D.  McCall,  who  was  attorney  for 
Jane,  the  defendant  Admitting  the  two  cir- 
cumstances to  be  true,  and  admitting  the  in- 
ference to  be  drawn  from  them,  yet  the  con- 
tended for  inference  of  law,  in  view  of  other 
circumstances  before  recited  and  hereinafter 
recited,  does  not  follow  from  them.  Hie 
other  circumstances  are  the  words  of  the  sale- 
book  before  recited,  and  the  deed  which  M(y 

» 15  S.  B.  736. 
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Call,  the  purchaser,  made  to  the  six  minor 
children  of  Jane  (the  plaintiffs  herein)  on 
October  6, 1871. 

It  is  perfectly  manifest  from  this  record 
evidence  that  B.  B.  Townsend  and  D.  O. 
McCall,  both  lawyers,  thought  at  that  early 
day  in  the  history  of  homestead  that  the 
right  of  homestead  existed  against  the  Judg- 
ment, and  nevertheless  that  the  fee  could  be 
aliened,  and  that  the  homestead  would  fol- 
low It  like  the  incumbrance  of  a  mortgage. 
The  words  of  the  deed  by  McOaU  are  plain: 

**A31  that  certain  tract  of  land  *  *  *  con* 
taining  140  acres  (boundaries  given)  being  thai 
*  ^  ^  land  laid  off  to  Mr$,  Ooat  for  a  homt' 
Miead,  and  this  deed  is  intended  to  convey  the 
lands  embraced  in  the  $aid  homeitead  to  the 
said  parties  after  the  expiration  of  the  said 
homestead  by  its  own  limitation.''  The  Italics 
are  supplied. 

The  land,  with  the  supposed  homestead 
fence  around,  was  sold.  The  sale  was  not 
contrary  to  law,  for  the  land  was  subject  to 
sale. 

[S,  I]  fnie  testimony  of  Mr.  O.  P.  Townsend 
about  the  genesis  of  the  McOafi  deed  is  not  in 
Its  entirety  competent,  but  some  of  it  is.  The 
deed  shows  on  its  face  that  the  consideration 
was  nominal ;  the  witness  proved  that  McGall 
was  attorney  for  Jane;  the  deed  was  made 
almost  contemporaneously  with  the  execution 
sale;  the  witness  O.  P.  Townsend  tesHiled, 
with  all  competence,  that  the  deed  was  made 
after  a  conference  with  all  parties;  the  dr- 
cumstance  that  Jane  occupied  the  land  under 
the  McGall  deed  from  1871  until  her  death  in 
1915  proves  that  she  and  all  the  parties  un- 
derstood that  the  fee  had  been  aliened,  but 
that  Jano  had  the  privilege  of  occupancy 
and  enjoyment  until  h^*  death. 

The  case  of  Ghalmers  v.  Tomipseed,  21  S. 
O.  135,  relied  upon  by  the  respondents  is  not 
contrary  to  this  view.  The  fiicts  of  the 
two  cases  are  totally  different 

The  Judgment  of  the  circuit  court  is  revers- 
ed, and  the  cause  is  remanded,  in  order  that 
the  plaintiffs  may  have  the  partition  which 
they  pray  for,  and  according  to  the  law  as  we 
have  stated  It  to  be. 

HYDRIGK  and  WATTS,  JJ.,  concur. 

FRAS£>B,  J.  (dissenting).  So  far  as  it  af- 
fects this  case,  we  find  Mrs.  Cox  the  owner 
in  fee  of  the  land  described  in  the  complaint. 
By  agreement  between  Mrs.  Cox  and  the 
creditors  of  their  representatives  this  land 
is  set  aside  to  Mrs.  Oox  as  a  homestead.  No 
one  can  raise  the  question  as  to  the  validity 
of  the  homestead  except  the  creditors,  and 
they  are  not  complaining.  Mrs.  Cox  had  be- 
fore the  sale  a  fee.  The  homestead,  if  it  ex- 
isted, was  in  fee.  A  conveyance  of  a  remain- 
der after  a  fee  is  void,  and  the  McCoU  deed 
conveyed  nothing.     Only  by  the  parol  tes- 


WIGOINS  US 

8.B.> 

timony,  conceded  to  be  incompetent,  can  the 
estate  of  Mrs.  0)x  be  reduced  to  a  life  estate. 
I  do  not  think  that  these  grantees  under  the 
McCoU  deed,  who  profited  by  the  mistake, 
should  be  allowed  to  take  the  whole  land  to 
the  exclusion  of  the  other  heirs  of  Mrs.  Cox. 
Judging  solely  by  the  competent  portion  of 
the  records,  I  do  not  think  the  land  set  apart 
as  a  homestead  of  Mrs.  Cox  was  Included  in 
the  sale.  Certainly  the  fhterest  or  supposed 
interest  of  Mrs.  Cox  was  not  sold,  and  I  think 
the  Judgment  should  be  afl^med. 


(113  S.  C.  88) 

SCOTT  et  aL  v.  WIGGINS.    (No.  10290.) 

(Supreme  Court  of  South  Carolina.    Nov.  19, 

1919.) 

1.  Witnesses  ^5»146  —  Tsansactions  with 
psbsons  since  deceased. 

Code  Civ.  Proc.  1912,  |  438,  does  not  pre- 
vent a  husband  from  testifying  as  to  a  trans- 
action between  his  wife  and  a  person  since  de- 
ceased; he  not  being  a  party  and  having  no 
legal  or  equitable  interest  in  the  action. 

2.  Evidence    ^=s»419(2)  —  Pabol    evidence 

SHOWING    consideration. 

It  was  competent  to  prove  by  parol  evidence 
what  the  real  consideration  was  in  a  deed  re- 
citing, ''In  consideration  of  $1,200  to  me  in  hand 
paid  at  and  before  the  sealing  of  these  presents." 

d.  Evidence  ^=^415,  419(4)— Pabol  evidence 

SHOWING    CONSIDESATION. 

Where  a  warranty  deed  recited,  ''In  consid- 
eration of  $1,200  to  me  in  hand  paid  at  and 
before  the  sealing  of  these  presents,"  it  was 
competent  to  prove  by  parol  that  part  of  the 
$1,200  was  by  agreement  of  the  parties  not 
paid,  but  was  reserved  by  the  vendee  to  pay 
an  outstanding  incumbiiance ;  such  testimony 
not  contradicting  the  warranty  clause  of  the 
deed,  but  rather  tending  to  sustain  it. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Berkely  County ;  I.  W.  Bowman,  Judge. 

.  Action  between  Ben  Scott  and  others  and 
M.  B,  Wiggins.  Judgment  in  favor  of  the 
latter,  and  the  former  appeaL    Affirmed. 

R.  Lon  Weeks,  of  St  G^rge,  for  appel- 
lants. 

Octavus  Cohen,  of  Charleston,  for  respond- 
oit 

GAGE,  J.  The  exceptions  make  two  ques- 
tions: (1)  When  the  deed  recited,  "In  consid- 
eration of  $14200  to  me  in  hand  paid  at  and 
before  the  sealing  of  these  presents,"  was  it 
-competent  to  prove  by  a  witness  that  of  the 
$1,200  as  much  as  $400  was  by  agreement  of 
the  parties  not  paid,  but  was  reserved  by  the 
vendee  to  pay  an  outstanding  incumbrance 
on  the  property  conveyed?  (2)  Was  the  wit- 
ness C.  M.  Wiggins,  who  testified  to  the  agree- 
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ment,  excluded  by  section  438  of  tlie  Code  of 
Civil  Procedure? 

The  land  in  issue  was  conveyed  by  Mrs.  M. 
E.  Wiggins  to  Waring  Scott  for  $1^00,  with 
general  warranty  of  title.  At  the  instant 
there  was  an  outstanding  mortgage  on  the 
land  for  $400.  Scott's  heirs  at  law  (the  plain- 
tiffs now)  demanded  of  Mrs.  Wiggins  that  she 
should  lift  the  incumbrance  and  perform  her 
warranty  of  title.  Mrs.  Wiggins  proved  by 
C.  M.  Wiggins,  who  was  her  husband,  that 
Scott  (dead  at  the  trial)  paid  to  Mrs.  Wiggins 
$800  and  reserved  $400  to  pay  the  mortgage 
incumbrance. 

[1]  Plainly  C.  M.  Wiggins  does  not  fall 
within  the  inhibition  of  the  statute  to  tes- 
tify. He  is  not  a  party  to  the  action ;  he  has 
no  legal  or  equitable  Interest  which  may  be 
affected  by  the  event  of  the  action;  previous 
to  the  examination  he  had  no  such  interest; 
he  assigned  nothing  in  controversy  in  the  ac- 
tion. Only  such,  by  the  words  of  the  statute, 
are  excluded  as  witnesses. 

[2]  Since  1834,  and  before,  it  has  been  uni- 
formly held  that,  notwithstanding  the  cir- 
cumstances that  a  deed  may  recite  a  consid- 
eration, it  is  competent  to  prove  by  i>arol  tes- 
timony what  the  real  consideration  was. 
Curry  v.  Lyles,  2  Hill,  404.  Bishop  states  the 
case  thus: 

"The  consideration,  which  is  not  the  promise 
of  the  parties,  with  its  special  terms  and  limi- 
tations, but  merely  the  tldng  of  value  whereby 
they  were  nerved  to  make  the  promise,  ought 
always  to  be  open  to  inquiry  by  oral  evidence." 
Bish.  on  Contracts,  §  65. 

[3]  The  exceptions  seem  to  make  a  third 
issue,  to  wit,  that  by  the  deed  from  Wiggins 
to  Scott  the  grantor  warranted  generally  the 
title,  and  that  such  general  warranty  was 
against  the  mortgage  incumbrance.  So  much 
IS  true  of  fact  and  law.  The  Scotts  contend, 
furthermore,  that  it  is  not  competent  to  prove 
by  parol  that  Wiggins  did  not  warrant  the 
title.  So  much  is  also  true.  But  the  test!- 
joony  does  not  tend  to  contradict  or  vary  the 
warranty  clause  of  the  deed;  it  tends  to  sus- 
tain it,  for  the  proof  is  that  Scott  reserved 
$4(X)  of  the  purchase  price  of  $1,200  to  pay  off 
the  $400  incumbrance.  Beyond  doubt  the 
$400  was  retained  by  Scott  The  testimony 
is  clear  to  that  end,  and  the  master  and 
court  so  found. 

Therefore  the  parties  have  only  done  that 


which  the  warranty  provided  for,  to  wit,  the 
payment  by  Wiggins  of  the  mortgage  Incum- 
brance. 

Judgment  affirmed. 

GARY,  C.  J.,  and  HYDRICK,  WATTS,  and 
FRASEB,  J  J.,  concur. 


(149  Ga.  617) 
BANKS  T.  BANKS.     (No.  142^.) 

(Supreme  Court  of  Georgia.     Nov.  16,  1919.) 

(SifUahuM  &y  the  Court,) 

1»  Divorce  ^=»210— Suit  fob  aumont  feitd- 
uto  suit  tob  divobcjb. 

Where  a  husband  files  suit  for  divorce 
against  his  wife,  and  the  latter,  while  the 
divorce  suit  is  pending,  files  a  petition  in  the 
came  court,  to  a  regular  term,  for  permanent 
and  temporary  alimony,  the  pending  of  the 
divorce  suit  cannot  be  successfully  pleaded  as 
a  bar  to  the  award  of  temporary  alimony. 
Civ.  Code  1910,  |  2970.  The  judgment  com- 
plained of  was  supported  by  evidence,  and  will 
not  be  reversed. 

2.  DivoBCfl  ^3»210— JuBisDiCTioir  to  oa^irr 
tbmpobabt  alucont  pbndino  suit. 
The  petition  for  alimony  makes  reference 
to  the  pending  divorce  suit  Without  deciding 
whether  thereby  the  alimony  proceeding  becomes 
a  cross-action  or  is  incidental  to  the  divorce  suit, 
there  is  simultaneously  pending  in  the  same 
court  both  a  divorce  proceeding  and  an  appli- 
cation for  pemianent  and  tempori^  alimony, 
either  one  of  which  furnishes  a  basis  of  Juris- 
diction for  the  Judgment  awarding  temporary 
alimony. 

Error  from  Superior  Court,  Glynn  County; 
J.  P.  Highsmlth,  Judge. 

Suit  for  divorce  by  Charles  Banks  against 
Maggie  Banks,  pendUig  which  the  latter  filed 
a  petition  for  permanent  and  temporary  ali- 
mony. Judgment  for  defendant,  and  plaintiff 
brings  error.    Affirmed. 

Max  Isaac,  of  Brunswick,  for  plaintiff  in 
error. 

Parker  &  Parker,  of  Waycross,  and  D.  W. 
Krauss,  of  Brunswick,  for  defendant  In 
error. 

HILL^  J.  Judgment  affirmed.  All  the 
Justices  concur,  except  ATKINSON,  J.,  ab- 
sent. 
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(U9  Ga.  513) 
HIGGINBOTHAM  v.  HANKS.     (No.  1310.) 


(Supreme  Court  of  Georgia.     Not.  14,  1919.) 

(SyUahuM  hy  ike  Court,} 

Gbuonal  iaw  ^=s>829(l)  —  Refusal  or  be- 
quests OOYEBBD   BT  GENEBAX  OHABGE. 

All  of  the  special  grounda  of  the  motion 
for  new  trial  complain  of  the  refusal  by  the 
court  of  certain  written  requests  to  charge  to 
the  jury.  In  so  far  as  the  requests  to  charge 
were  appropriate  and  legal,  they  were  substan- 
tially covered  by  the  general  charge.  The  ver- 
dict was  supported  by  the  evidence. 

Error  from  Superior  Court,  Rockdale  Coun- 
ty;  C.  W.  Smith,  Judge. 

Proceeding  by  the  State  against  John  Hol- 
lingsworth.  From  the  Judgment,  Hollings- 
worth  brings  error.    Affirmed. 

A.  C.  &  J.  H.  McCalla,  of  Conyers,  and 
King  &  Johnson,  of  Covington,  for  plaintiff  in 
error. 

Geo.  M.  Napier,  SoL  Gen.,  of  AtlanU,  CUf- 
ford  Walker,  Atty.  Cten.,  and  M.  0.  Bennet, 
of  Atlanta,  for  the  State. 

HIIiL,  J.  Judgment  affirmed.  All  the  Jns^ 
tices  concur,  except  ATKINSON,  J.^  absoit 


(149  Ga.  619) 

PARTAIN  ▼.  PARTAIN.     (No.  1485.) 

(Supreme  Court  of  Georgia.    Nov.  15,  1919.) 

(SyUdbus  hy  the  ConrtJ 

AlXOWANCK     07     TBlfPOBABT     ALIMONT     AND 
COUNSEL  rEE8  TO  WUIS  PENDING  UBEL. 

The  respondent  in  a  libel  for  divorce  ex- 
cepted to  the  allowance  of  temporary  alimony 
and  attorney's  fees,  pending  the  libel.  The 
judge  heard  the  motion  on  the  verified  petition 
and  answer.  Under  the  allegations  of  the  pe- 
tition, and  the  admissions  in  the  answer,  the 
judge  did  not  abuse  his  discretion  in  his  al- 
lowance of  temporary  alimony  and  counsel 
fees  to  the  wife. 

Elrror  from  Superior  Court,  Barrow  Coun- 
ty; A.  J.  Cobb,  Judge. 

Suit  for  divorce  by  Samantha  Partain 
against  B.  W.  Partain.  From  an  allowance 
of  temporary  alimony  and  counsel  fees  pend- 
ing the  libel,  defendant  brings  error.  Af- 
firmed. 

R.  L.  &  H.  a  Cox,  of  Monroe,  and  Richard 
B.  Russ^l  and  Richard  B.  Russell,  Jr^  both 
of  Winder,  for  plaintiff  in  error. 

A.  C.  Stone,  of  Monroe,  for  defendant  in 
error. 

FISH,  C.  J.  Judgment  affirmed.  All  the 
Justices  concur,  except  ATKINSON,  J.,  ab- 
sent 


(Supreme  Court  of  Georgia.     Nov.  15,  1919.) 

(ByUahua  hy  the  Court,) 

1.  Refusal  of  inteblocutobt  injunction. 

Under  the  evidence  in  the  case  the  court 
did  not  err  In  refusing  the  interlocutory  in- 
junction. 

2.  RUUNGS  07  COUBT. 

No  error  appears  in  the  rulings  made  by 
the  court  pending  the  hearing. 

Error  from  Superior  Coiut,  Camden  Coim- 
ty;  J.  P.  Highsmith,  Judge. 

Action  for  injunction  by  L.  K.  Higgin- 
botham  against  S.  T.  Hanks.  Interlocutory 
injunction  denied,  and  plaintiff  brings  error. 
Affirmed. 

Emmett  McElreath,  of  Kingsland,  and 
Cowart  &  Vocelle,  of  St  Marys,  for  plaintiff 
in  error. 

S.  C.  Townsend,  of  St  Marys,  for  defend- 
ant in  error. 

BECK,  P.  J.  Judgment  affirmed.  All  the 
Justices  concur,  except  'ATKINSON,  J^  ab- 
sent 


(149  Ga.  618) 
ALFORD  V.  STATE.     (No.  1447.) 

(Supreme  Court  of  Georgia.     Nov.  15,  1919.) 

(ByUdbue  hy  the  Court.) 

1.  Cbiminal  law  <&=s»828,  829(4)  —  Omission 
TO  instbuot  as  to  bsasonablb  fbab  not 

EBBOB  IN  ABSBNOB  OF  BBQUXST. 

Where  the  court,  in  the  general  charge,  had 
instructed  the  jury  on  the  principle  involved, 
it  was  not  error  to  omit  to  give  the  following, 
in  the  absence  of  a  timely  written  request: 
'*That  in  passing  on  the  question  of  reasonable 
fear  they  should  take  into  consideration  any 
words,  threats,  menaces,  or  contemptuous  ges- 
tures made  by  the  deceased  to  the  father  of  the 
defendant,  J.  A.  Alford,  and  in  the  presence 
of  the  defendant  and  heard  by  him,  in  deciding 
whether  or  not  the  son,  acting  under  the  fears 
of  a  reasonable  man,  believed  that  the  deceas- 
ed was  about,  by  violence  or  surprise,  attempt- 
ing to  take  the  life  of  his  father,  J.  A.  Alford, 
or  to  commit  a  felony  on  the  person  of  his 
father,  J.  A.  Alford;  and  if  the  jury  decided 
that  the  defendant  was  acting  under  such 
fears,  and  not  in  the  spirit  of  revenge,  that  he, 
the  defendant,  would  not  be  guilty  of  any  crime, 
but  should  be  acquitted  under  the  same  doc- 
trine that  his  father,  J.  A.  Alford,  would  have 
been  acquitted  if  he,  in  committing  the  homi- 
cide, had  acted  under  the  fears  of  a  reasonable 
man,  thus  brought  about  by  the  conduct  of  the 
deceased.*'  Coleman  v.  State,  149  Ga.  186,  99 
S.  E.  627;  Deal  v.  State,  145  Ga.  33,  88  S.  E. 
673 
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2.   SUFFICIKNGT  OF  SVIDENOE. 

The  evidence  authorized  the  yerdict,  and 
the  judge  did  not  err  in  refusing  a  motion  for 
new  triaL 

Error  from  Superior  Court,  Treutlen  Coun- 
ty;  E.  D.  Graham,  Judge. 

John  Alford  was  convicted  of  an  offense, 
and  his  motion  for  a  new  trial  was  denied, 
and  he  brings  error.    Affirmed. 

A.  a  Saflold,  of  Yidalia,  and  F.  H.  Saffold, 
of  Swainsboro,  for  plaintiff  in  error. 

W.  A.  Wooten,  Sol.  Gen.,  of  Eastman,  Clif- 
ford Walker,  Atty.  Gen.,  and  M.  C  Bennet, 
of  Atlanta,  for  the  State. 

Hllil^  J.    Judgment  affirmed. 
All  the  Justices  concur,  except  ATKIN- 
SON, J.,  absent. 


a49  Oa.  606) 

JACKSON  T.  WILLIAMS.    (No.  1351.) 

(Supreme  Ck>urt  of  Georgia.     Nov.  14,  1919.) 

(SyUahui  by  the  OouriJ 

1.  DHJQKNGS  ON  SZTftAOBDINABT  MOTZON  TO 
DISOOYSB  AIXEOED  NSWLT  DI800VSBSD  BVI- 
DSNCS. 

Arthur  Williams  brought  a  petition  against 
B.  H.  Ja<^son,  for  injunction  and  other  relief. 
On  the  trial  a  decree  was  rendered  in  favor 
of  the  plaintiff  against  the  defendant^  dated 
May  8,  1918.  An  extraordinary  motion  for  new 
trial  was  presented  after  due  notice,  as  pro- 
vided by  law,  in  term  time,  on  February  8, 
1919.  The  sole  ground  of  this  motion  was 
alleged  newly  discovered  evidence  material  to 
and  vitally  affecting  the  case.  It  was  also  al- 
leged that  neither  the  movant  nor  her  counsel 
knew,  at  the  time  of  the  trial,  of  the  evidence, 
and  that  the  same  had  been  discovered  but  re- 
cently before  the  making  of  the  extraordinary 
motion,  and  that  the  evidence  was  not  put  in 
issue  at  the  time  of  the  trial.  The  defendant's 
affidavit  in  support  of  the  motion  was  to  the 
effect  that  the  allegations  of  fact  in  the  motion 
were  true,  and  that  the  same  were  not  known 
to  her  at  the  time  of  the  trial  nor  until  disclos- 
ed to  her  shortly  before  her  application  or  mo- 
tion for  new  trial.  On  the  hearing  the  court 
overruled  the  motion,  and  the  movant  excepted. 
ffeld: 

The  court  did  not  err  in  overruling  the  mo- 
tion for  new  trial,  based  on  alleged  extraordi- 
nary grounds.  The  movant  failed  to  show  that 
degree  of  diligence  required  under  the  law. 
Civ.  Oode  1910,  §  6086;  Patterson  v.  GoUier, 
77  Ga.  292,  3  S.  B.  119(2). 

2.  New  tbiai.  ^=>99— Rule  applied  on  ex- 
tbaobdinabt  motions  based  on  newlt  dis- 
covebsd  evidence. 

A  Stricter  mle  is  applied  to  extraordinary 
motions  for  new  trial,  based  on  newly  discov- 
ered evidence,  than  to  ordinary  motions  based 
on  that  ground.  Norman  v.  Goode,  121  Ga.  449, 
49  S.  E.  268. 


E>rror  from  Superior  Oonrt,  Dougherty 
County;  W.  M.  Harrell,  Judge. 

Suit  for  injunction  by  Arthur  Williams 
against  E.  H.  Jackson.  Decree  for  plaintiff, 
extraordinary  motion  for  new  trial  over- 
ruled, and  defendant  brings  error.    Affirmed. 

R.  J.  Bacon  and  B.  H.  Ferr^  both  of 
Albany,  for  i^aintlff  in  error. 

Hllner  &  Farkas,  of  Albany,  for  defendant 
in  error. 

HIIiL,  J.  Judgment  affirmed.  All  the 
Justices  concur,  except  ATKINSON,  J.,  ab- 
sent* 


a49  Oa.  497) 

BREWER  V.  NEW  ENGLAND  MORTG. 
SEC.  CO.    (No.  1271.) 

(Supreme  Court  of  Georgia.    Nov«  14,  1919.) 

(8ylMu$  hy  the  0<mrt.) 

1.  Appeal  and  ebeob  ^5»719(4>-'Revzbw  on 
exceptions  pendente  utb  in  a3sbncb  of 
assi6n1cent  of  ebbob. 

Tha«  was  no  assignment  of  error  in  the 
bill  of  exceptions  on  the  excepticms  pendente 
lite  filed  by  the  plaintiff  in  error  to  the  ruling 
of  the  court  refusing  to  strike  the  answer  of 
the  defendant  on  the  ground  that  it  was  not 
properly  verified.  The  question  sought  to  be 
raised  by  the  exceptions  pendente  lite,  therefore, 
is  not  before  this  court  for  decision. 

2.  APPBAI.  and  EBBOB  <B»808r-APPBOyAI.  OF 
OBOUND  OF  MOTION  FOB  NEW  TBIAI.. 

The  fifth  ground  of  the  motion  for  a  new 
trial  was  not  approved  by  the  Judge,  and  can- 
not be  considered. 

3.  Assignments  of  ebbob. 

'Other  grounds  embodied  in  the  amendment 
to  the  .ori^nal  motion  for  new  trial  assigned 
error  on  certain  excerpts  from  the  charge  of  the 
court,  and  upon  rulings  on  the  admissibility 
of  evidence.  In  so  far  as  any  of  such  assign- 
ments of  error  are  sufficient  in  form,  they  show 
no  cause  for  a  reversaL 

4.  Rbfusai.  of  new  tbiai^ 

The  evidence  was  sufficient  to  support  the 
verdict  for  the  defendant,  and  there  was  no 
extor  in  refusing  a  new  txiaL 

Error  from  Superior  Court,  Polk  County; 
A.  L.  Bartlett,  Judge. 

Action  by  Mrs.  Ll  J.  Brewer  against  the 
New  England  Mortgage  Security  Company. 
Judgment  for  defendant,  motiton  for  new 
trial  denied,  and  plalntlfl  brings  error.  Af- 
firmed. 

Bunn  &  Trawlck,  of  Cedartown,  and  W.  H. 
Terrell,  of  Atlanta,  for  plaintiff  in  error. 

W.  E.  Simmons,  of  LawrencevlUe,  and  W. 
W.  Mundy,  of  Cedartown,  for  defendant  in 
error. 
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FISH,  C.  X  Judgment  afflnned.  An  the 
Jnstloes  concur,  except  ATKINSON,  J.,  ab- 
sent 


(149  Ga.  515) 

HABBISON   V.  PEACOCK.     (No.   1372.) 
(Supreme  Court  of  Georgia*     Not.  15,  1919.) 

(Byllabu3  hy  the  Court,) 

Tbial  <$=>252(4)— Applicability  ot  instbuo- 
tions  to  svioei7gs. 

Thia  ia  a  competition  between  a  judgment 
creditor  of  the  husband  and  the  latter's  wife, 
claiming  legal  title  to  the  land  levied  on;  she 
holding  under  a  deed  executed  by  the  husband 
to  her  before  judgment  was  rendered  against 
him,  the  deed  having  been  executed  in  recogni- 
tion of  the  pre-existing  equitable  title  in  the 
wife,  arising  from  the  fact  that  her  money  was 
paid  by  the  husband  for  the  land,  the  legal  ti- 
tle being  then  taken  in  his  name.  It  is  not 
a  case  involving  the  mere  comparison  of  equi- 
ties between  a  judgment  creditor  and  one  hold- 
ing the  equitable  title. 

The  court's  charge  was  In  substantial  ac- 
cord with  what  was  ruled  in  the  case  of  Ford 
▼.  Blackshear  Mfg.  Co.,  140  Ga.  070,  678,  79 
8.  SL  576,  in  reference  to  such  a  contention. 
The  court  further  instructed  the  jury:  "ITou 
may  consider,  together  with  the  other  facts  of 
the  case,  that  the  claimant  and  defendant  are 
husband  and  wife.  Fraud  may  not  be  presum- 
ed, but,  being  subtle  in  its  nature,  slight  dr- 
cnmstances  may  be  sufficient  to  carry  convic- 
tion of  its  existence.*'  No  exceptions  were 
taken  to  these  instructions  by  the  plaintiff,  who 
moved  for  a  new  trial;  a  verdict  having  been 
rendered  for  the  claimant. 

One  ground  of  the  amendment  to  tiie  motion 
in  that  the  court  failed  to  instruct  the  jury  as 
to  the  law  applicable  to  all  the  substantial  and 
material  issues  of  the  case,  In  that  "he  should 
have  charged  the  jury  the  following  law:  If 
you  find  from-  the  pleadings  and  evidence  that  the 
claimant's  money  paid  for  the  land  levied  upon, 
but  the  deed  was  taken  in  the  name  of  her  hus- 
band, •  *  •  one  of  the  defendants,  and  he 
returned  the  land  for  taxation  for  a  number  of 
years  as  his  own,  and  the  claimant  (his  wife) 
knew  that  he  had  taken  a  deed  ifi  his  own 
name,  and  that  he  had  given  it  in  for  taxation 
aa  his  own  property,  and  that  he  represented 
ft  to  be  his  own  to  the  general  public,  and  to 
persons  he  sought  credit  from,  and  to  the  plain- 
tiff in  fi.  fa.,  or  indorser,  and  he  obtained  cred- 
it on  that  faith,  the  plaintiff  or  tiie  indorser 
having  no  notice  of  the  claimant's  [the  wife's] 
right  or  equity  in  the  land,  it  would  be  sub- 
ject to  the  debt,  notwithstanding  the  wife's 
equity,  and  notwithstanding  that  after  the  cred- 
it was  given  she  procured  a  deed  to  be  madcf 
to  her  by  her  husband."  The  court  should  not 
have  so  instructed  the  jury,  if  for  no  other 
reason,  because  there  was  no  evidence  that 
the  defendant  represented  the  land  to  be  his 
own  to  any  and  thereby  obtained  credit  up- 
on such  representation. 

The  court  did  not  err  in  failing  to  give  the 
following  instruction,  no  request  having  been 
made  that  it  be  given  in  charge:  "If  one  of  two 


innocent  persons  enables  a  third  party  to  cheat 
the  other  innocent  person,  [he]  who  put  it  in 
the  power  of  the  wrongdoer  to  do  the  wrong 
must  suffer,  rather  than  he  who  in  no  way  em- 
powered the  wrongdoer,  or  contributed  to  the 
injury."  In  the  absence  of  any  evidence  that 
the  husband  represented  to  the  plaintiff  that 
the  land  in  question  was  his  own,  and  in  that 
way  obtained  credit  from  the  plaintiff,  the  evi- 
dence did  not  authorize  a  finding  that  the  hus- 
band cheated  the  plaintiff. 

The  evidence  authorized  the  verdict,  and 
the  refusal  of  a  new  trial  was  not  error. 

Error  from  Superior  Court,  Johnson  Coun- 
ty; J.  Jm  Kent,  Judge. 

Proceeding  on  execution  by  D.  O.  Harri- 
son, with  claim  by  Lennie  Peacock.  Verdict 
and  judgment  for  claimant,  motion  for  new 
trial  denied,  and  plaintiff  brings  error.  Af- 
firmed. 

Fairdoth  &  Claxton,  of  Wrightsville,  and 
Hines,  Hardwlck  &  Jordan,  of  Atlanta,  for 
plaintiff  in  error. 

B.  B.  Blount,  of  Wrightsville,  for  defend- 
ant in  error. 

FISH,  0.  J.  Judgment  afilrmed.  All  the 
Justices  concur,  except  ATKINSON,  J.,  ab- 
sent 


a49  Q&.  581) 

SMITH  ▼•  SMITH.    (No.  1879.) 
(Supreme  Court  of  Georgia.    Nov.  17,  1919.) 

(SyUahut  hy  the  Court.) 

Appbal  and  bbrob  ^=»103,  664(2)— Appbai.a- 
bilitt  ot  obdeb  diballowing  amendicbitt; 
conclusiveness  of  begital  in  bili.  07  ex- 
CEPTIONS. 

Upon  the  presentation  of  a  petition  for 
injunction  to  the  judge  of  the  superior  court, 
he  granted  a  temporary  restraiidng  order,  and 
required  the  defendant  to  show  cause  on  a  giv- 
en date,  befbre  the  appearance  term,  why  an 
interlocutory  injunction  should  not  be  granted. 
At  the  hearing  on  that  date  the  defendant  de- 
murred to  the  petition.  An  amendment  to  the 
petition  was  offered,  to  which  the  defendant 
objected.  The  amendment  was  not  allowed. 
The  conrt  thereupon  rendered  the  following 
judgment:  "Upon  hearing  the  within  petition, 
demurrer,  and  answer  to  said  petition,  as  stat- 
ed in  the  restraining  order  granted  by  the 
court  on  March  4,  1919,  [for]  the  relief  sought 
therein,  said  petition  is  hereby  denied,  and  the 
temporary  restraining  order  granted  is  hereby 
dissolved."  Petitioner  sued  out  a  bill  of  excep«' 
tions,  In  which  the  only  assignments  of  error 
were  as  follows:  'To  the  refusal  of  the  court 
to  allow  said  paper  as  an  amendment,  the 
plaintiff  in  error  excepted,  and  now  excepts, 
and  assigns  the  same  as  error,  upon  the  ground 
that  said  refusal  was  contrary  to  law.  To  the 
order  and  ruling  dismissing  said  petition  plain- 
tiff in  error  excepted,  now  excepts,  and  as- 
signs the  same  as  error,  upon  the  ground  that 
it  was  contrary  to  law.    Having  refused  to  al- 
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low  the  petition  to  be  amended  as  above  recit- 
ed, and  such  rulings  being  controlling,  as  plain- 
tiff in  error  contends,  which  entered  into  and 
affected  the  further  progress  and  final  result 
of  the  case,  the  court  erred  in  passing  said  rul- 
ing and  order  and  in  permitting  same  to  be  en- 
tered. To  the  action  of  the  court  in  passing 
said  ruling  and  order,  and  permitting  same  to 
be  entered,  the  plaintiff  in  error  excepted,  and 
now  excepts,  and  assigns  the  same  as  error, 
upon  the  ground  that  same  was  contrary  to 
lawy  and  that,  the  court  having  refused  the  pe- 
tition to  be  amended,  and  such  refusal,  as 
plaintiff  in  error  contends,  being  controlling  in 
effect,  the  said  ruling  and  order  could  not  be, 
and  are  not,  a  legal  termination  of  the  case." 
No  error  being  assigned  upon  the  refusal  of  an 
interlocutory  injunction,  and  as  a  writ  of  error 
will  not  lie  to  the  disallowance  of  an  amend- 
ment alone,  and  as  the  judge's  order,  which 
must  control  a  recital  in  a  bill  of  exceptions, 
shows  that  the  petition  was  not  dismissed  (the 
judge  could  not  have  done  so  in  vacation),  it 
is  held  that  the  writ  of  error  must  be  dis- 
missed. 

Error  from  Superior  Ck>iirt,  Laiirens  Coun- 
ty;  J.  L.  Kent,  Judge. 

■ 

Action  for  Injunction  by  Mrs.  S.  P.  Smith 
against  H.  H.  Smith.  Judgment  for  defend- 
ant, dissolving  the  temporary  restraining  or- 
der, and  plaintlfF  brings  error.  Writ  of  error 
dismissed. 

A.-  N.  Silas,  of  Dublin,  for  plaintiff  in  error. 
M.  H.  Blackshear,  of  Dublin,  for  defend- 
ant in  error. 

FISH,  O.  J.  Writ  of  error  dismissed.  All 
the  Justices  concur,  except  ATKINSON,  J^ 
absent. 


(149  Ga.  618) 

GUNTBR  et  al.  v.  EDMONDS.     (No.  1463.) 

(Supreme  Court  of  Georgia.    Nov.  15,  1919.) 

(SyllahuM  by  the  Court.) 

Refosmation  of  instbttmentb  ^=:>20— Mis- 
take AND  FBAVD  AS  TO  CONTENTS  OF  CON- 
TBACT. 

Equity  will  not  reform  a  written  contract, 
because  of  mistake  on  the  part  of  the  com* 
plaining  parties  as  to  the  contents  of  the  writ- 
ing, and  because  of  fraud  alleged  to  have  been 
practiced  by  the  other  party  in  procuring  the 
scrivener  who  drafted  the  written  contract, 
and  in  whom  the  complaining  parties  have  en- 
tire confidence,  to  omit  therefrom  a  stipula- 
tion alleged  to  have  been  agreed  upon;  no 
fiduciary  or  confidential  relation  existing  be- 
tween the  parties,  and  no  sufficient  excuse  ap- 
pearing why  the  complaining  parties  did  not 
read  the  contract.  Weaver  ▼.  Roberson,  134 
6a.  149,  67  S.  B.  662. 

Error  from  Superior  CJourt,  Wilkes  Coun- 
ty;  B.  F.  Walker,  Judge. 


Action  by  N.  J.  Gunter  and  others  against 
R.  B.  Edmonds.  Judgment  for  defendant, 
and  plaintiffs  bring  error.    Affirmed. 

C.  H.  Calhoun,  of  Atlanta,  and  Geo.  M.  Du 
Bose  and  W.  A.  Slaton,  both  of  Washington, 
Ga.,  for  plaintiffs  in  error. 

R.  C.  Norman,  of  Washington,  Gra.,  for  de- 
fendant in  error. 

GILBERT,  J.  Judgment  affirmed.  All 
the  Justices  concur,  except  ATKINSON,  J.» 
absent 


a49  Ga.  636> 
TARVBR  ▼.  USHER.     (No.  1474.) 

(Supreme  Court  of  Georgia.     Nov.  17,  191&.> 

(SyllahuM  hy  the  Court) 

District  and  pbosboitting  attobnets  ^=s>2' 
(2) — ^Appointment  to  till  vacancy  in  of- 
fice OF  8OLICIT0B  OF  OITT  COUBT  OF  SpBINO- 
FIELD. 

By  the  act  of  1011  it  was  provided:  "That 
where  any  person  is  appointed  to  fill  a  vacancy 
in  the  office  of  judge,  solicitor  or  clerk  of  any 
court  of  this  state  under  a  law  which  provides 
that  such  appointee  shall  fill  out  the  unexpired- 
term,  in  which  such  vacancy  occurred,  if  at  the 
end  of  such  unexpired  term,  the  person  elected* 
to  fill  such  office  shall  not  be  qualified  to  take- 
it,  or  if  the  person  elected  to  fill  such  office  shalL 
have  died  prior  to  the  end  of  sudi  unexpired' 
term,  or  if  a  vacancy  occurs  from  any  other 
cause,  then  the  person  appointed  to  fill  out  such^ 
unexpired  term  shall  continue  in  office  during 
the  term  succeeding  that  in  which  such  vacancy 
occurred,  providing  there  is  no  other  provision 
in  law  for  filling  such  term."  Acts  1911,  p. 
160;  Park's  Ann.  Code,  S  265(a).  The  act 
creating  the  city  court  of  Springfield  in  and  for 
the  county  of  Effingham  (Acts  1908,  p.  211) 
declares,  in  the  second  section  thereof:  ''Any^ 
vacancy  in  said  office  [the  judgeship]  shall  be 
filled  by  appointment  of  the  Governor  until  the 
newt  general  election,  when  a  judge  thaU  he- 
elected  to  fill  said  unexpired  term,"  (Italics- 
ours.)  As  to  the  office  of  solicitor  of  the  court 
the  fourth  section  declares:  '*Any  vacancy  in 
said  office  shall  be  filled  in  the  same  manner  as- 
vacancies  in  the  office  of  the  judge  of  said 
court."  The  solicitor  of  the  court,  who  had 
been  elected  for  a  term  of  four  years  to  expire 
January  1,  1919,  resigned  in  August,  1918. 
The  Governor  thereafter  appointed  Jesse  Usher 
to  fill  the  unexpired  term,  and  to  him  issued  a 
commission  providing  that  his  term  of  office 
should  extend  to  January  1,  1919,  and  until 
his  successor  should  be  appointed  and  qualified, 
unless  the  office  should  be  vacated  or  annulled* 
in  accordance  with  law.  A  general  election  was 
held  at  the  regular  time  in  November,  1918,  at 
which  time  Allen  N.  Keifer  was  duly  elected  for 
the  full  term  of  four  years  beginning  January 
1,  1919.  He  died  in  December,  1918.  No  elec- 
tion was  held  to  fill  the  unexpired  term  of  the 
resigned  solicitor,  viz.  from  the  date  of  the  gen- 
eral election  to  January  1,  1919.  On  January 
20,  1919,  the  Governor  appointed  Hagh  R.  Tar- 
ver,  Jr.,  as  solicitor  of  the  court,  issuing  to  him 
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a  commission  proTidlng  that  it  should  continue 
in  force  from  the  date  thereof  until  January  1, 
1921,  and  until  his  successor  should  be  appoint- 
ed and  qualified,  imless  the  same  should  be 
sooner  vacated  or  annulled  in  accordance* with 
law.  Tarver  qualified.  Usher  continued  to  act 
as  solicitor  from  the  date  of  his  'qualification, 
and  was  discharging  the  duties  of  the  ofllce  at 
the  date  of  Tarver's  appointment  and  qualifica- 
tion*  and  refused  to  turn  over  the  .ofilce  to  Tar- 
ver on  his  demand.  Taryer,  as  relator,  brought 
quo  warranto  proceedings  against  Usher,  as  re- 
spondent, for  the  office.  On  the  hearing  by  the 
judge  of  the  superior  court,  where  the  foregoing 
facta  were  admitted,  the  court  decided  that 
Usher  was  entitled  to  the  office.  Tarver  ex- 
cepted. 

The  provisions  of  the  act  of  1911,  above  quot- 
ed, do  not  apply  to  this  case,  and  the  judgment 
complained  of  must  be  reversed.  By  reference 
to  that  act  it  will  be  observed  that  its  applica- 
tion is  expressly  limited  to  cases  where  one  is 
appointed  to  fill  a  vacancy  in  the  office  of  Judge, 
solicitor,  or  derk  of  any  court  of  this  state, 
mnder  a  law  toMoh  provideB  thai  9uoh  appointee 
ehdU  fin  out  the  unexpired  term  4n  which  $uch 
vaoanoy  ooourred.  There  is  no  law  which  pro- 
vides that  the  appointee  to  fill  a  vacancy  in  the 
<lffice  of  the  solicitor  of  the  dty  court  of 
Springfield  shall  'fill  out  the  unexpired  term 
when  a  vacancy  occurs  in  such  office;  but  the 
act  establishing  sudi  court  expressly  provides 
that  a  vacancy  in  such  office  shall  be  filled  by 
appointment  of  the  Governor  until  the  ne»i  gen- 
eral  deotionf  when  a  eolioitor  9haU  he  ejected 
to  fin  the  unexpired  term.  The  Governor,  at 
the  time  of  the  appointment  of  Tarver,  was 
authorized  to  make  it. 

Error  from  Superior  Oonrt,  EfflDgham 
County;  W.  W.  Sheppard,  Judge. 

Quo  warranto  on  relation  of  H.  R.  Tarver, 
Jr.,  against  Jesse  Usher.  Judgment  for  de- 
fendant, and  relator  brings  error.    Reversed. 

Travis  &  Travia,  of  Savannah,  for  plain- 
tilF  in  error. 

Wilson  &  Rogers,  of  Savannah,  for  defend- 
ant in  error. 

FISH,  0.  J;  Judgment  reversed.  All  the 
Justices  concur,  except  ATKINSON,  J.,  ab- 


(149  Ga.  508) 
SHARP  et  al.  t.  McOLUNG.     (No.  1817.) 

(Supreme  Court  of  Georgia.    Nov.  14,  1919.) 

(SyUahua  hy  the  Court.) 
iHJUNonoif  ^3»7  —  Changiho  custodt  or 

KINOB  REFUSED  FOB  EXISTENCE  OF  OTHBB 


Under  all  the  facts  in  the  record,  the  court 
«rred  in  granting  an  injunction  which  had  the 
effect  of  changing  the  custody  of  two  minor 
children  whose  guardian  had  left  them  tempora- 
rily in  the  charge  and  care  of  the  defendants. 


McCLUNQ  119 

8.E.) 

and  in  conferring  the  rii^t  of  such  custody 
upon  a  third  person. 

Error  from  Superior  Court,  Carroll  Coun- 
ty;  J.  R.  Terrell,  Judge. 

Suit  for  injunction  by  R.  H.  McClung,  next 
friend,  against  J.  O.  Sharp  and  others.  In- 
terlocutory injunction  granted,  and  defend- 
ants bring  error.    Reversed. 

R.  H.  McClung,  the  grandfather  of  Harold 
and  Clyde  Sharps  filed  a  petition  as  their  next 
friend,  in  the  superior  court  of  Carroll  coun- 
ty, against  J.  O.  Sharp,  Mrs.  J.  O.  Sharp, 
Dumas  Sharp,  and  Omer  J.  Sharp,  praying 
for  injunction  and  other  equitable  relief 
against  the  defendants^  The  petition  shows 
that  Omer  J.  Sharp  was  a  resident  of  Carroll 
county;  that  he  had  been  duly  appointed 
guardian  of  the  persons  and  property  of  Har- 
old and  Clyde  Sharp,  who  at  the  time  of  filing 
the  petition  were,  respectively,  13  years  and 
11  months  and  11  years  and  11  months  of  age, 
and  he  had  qualified  as  such  guardian ;  that 
some  three  or  four  months  prior  to  the  filing 
of  the  petition  Omer  Sharp,  the  guardian,  be- 
came a  soldiet  and  a  member  of  the  American 
Expeditionary  Forces  in  France;  that  the 
children  at  the  time  of  filing  the  petition  were 
at  the  home  of  petitioner;  that  they  were 
harshly  treated  and  made  to  do  menial  serv- 
ice when  they  were  at  the  home  of  J.  O. 
Sharp,  where  they  were  left  when  Omer 
Sharp  went  into  the  army,  J.  O.  Sharp  being 
the  paternal  grandfather  of  the  children; 
that  there  is  now  pending  in  the  coiirt  of  or- 
dinary of  Carroll  county  a  petition  filed  by 
the  children,  requesting  the  court  to  declare 
the  guardianship  of  them  void  for  the  reason 
that  the  guardian  is  out  of  the  country,  and 
that  a  fit  and  proper  person  be  appointed  in 
the  stead  of  Omer  J.  Sharp.  Petitioner  al- 
leges that  J.  O.  Sharp  and  Dumas  Sharp  ar# 
threatening  to  take  possession  of  the  chil- 
dren, and  declares  that  if  the  children  are 
carried  to  the  house  of  J.  O.  Sharp  they  will 
be  severely  and  cruelly  treated,  and  they  do 
not  desire  to  go  there ;  and  that  the  defend- 
ants threaten  to  take  out  habeas  corpus  for 
them.  Alleging  that  he  has  no  adequate  rem- 
edy at  law,  the  petitioner  prays  for  an  in- 
junction to  restrain  the  defendants  from  in- 
terfering with  the  children,  or  in  any  way 
changing  their  board  or  the  conditions  as 
they  now  exist,  and  from  harassing  or  an- 
noying or  interfering  with  them  while  they 
are  going  to  and  from  school ;  and  that  the 
letters  of  guardianship  issued  to  Omer  J. 
Sharp  be  vacated. 

There  was  no  service  upon  Omer  Sharp. 
The  defendants  appeared  and  answered,  de- 
nying that  there  Is  no  one  to  protect  and  look 
after  the  children  in  the  home  of  the  defend- 
ants, and  showing  that  when  Omer  Sharp 
went  into  the  army  he  left  the  custody  of  the 
children  to  Dumas  Sharp,  their  uncle  who 
lived  at  the  home  of  his  father  and  mother. 


^3»For  other  cascb  bm  same  topic  and  KBT-NUMBKR  in  aU  Key-Numbered  Digests  and  Indexes 


120 


101  SOUTHBASTBRN  BBPORTBB 


(Giu 


Mr.  and  Mrs.  J.  O.  Sharp,  grandparents  of 
the' children.  Defendants  denied  all  allega- 
tions of  improper  treatment  of  the  children ; 
and  alleged  that  they  were  kindly  and  prop- 
erly cared  for  and  guarded/ and  that  on  De- 
cember 25,  1918,  they  were  carried  to  the 
home  of  the  plalntifT,  their  grandfather,  to 
make  a  visit  until  December  30th,  as  nad  been 
the  custom  theretofore,  with  the  understand- 
ing that  they  would  be  called  for  on  the  30th 
of  December.  Affidavits  were  introduced  in 
support  of  the  allegations  in  the  petition  and 
the  answer.  At  the  hearing  the  court  grant- 
ed an  interlocutory  injunction  until  further 
order  of  the  court,  "or  until  the  court  of  or- 
dinary of  Carroll  county  shall  have  adjudi- 
cated and  passed  upon  the  petition  of  Harold 
and  Clyde  Sharp  to  revoke  the  letters  of 
guardianship  granted  to  Omer  Sharp.*' 

S.  Holdemess,  of  Carrollton,  for  plaintiffs 
in  error. 

Buford  Boykin  and  C,  E«  Roop,  both  of 
Carrollton,  for  defendant  in  error. 

BECK,  P.  J.  (after  stating  the  ftacts  as 
atK>ve).  We  are  of  the  opinion  that  the  court 
erred  in  granting  the  interlocutory  injunc- 
tion. '  No  property  right  of  the  children  or  of 
the  petitioner  was  involved  in  this  contro-* 
versy.  The  children  had  been  placed  in  the 
custody  of  an  uncle  with  whom  their  guardi- 
an had  left  them  while  he  was  temporarily 
absent  in  the  army.  The  children  made  an 
affidavit  in  which  they  deposed  that  they 
were  compelled  to  perform  certain  menial 
service  at  the  home  at  which  they  had  been 
left  by  their  guardian,  and  that  they  were  not 
properly  cared  for  there  and  their  rights 
were  not  duly  considered.  But  thesje  com- 
plaints do  not  show  that  they  will  in  any  way 
be  endangered  in  the  short  time  that  would 
be  required  to  test  the  right  to  their  custody 
upon  the  issue  being  properly  made  in  habeas 
corpus  proceedings.  Under  the  circumstances 
shown  in  this  record,  a  court' of  equity  should 
not  undertake  to  settle  and  adjust  this  do- 
mestic difficulty  in  regard  to  the  i>ossesslon 
and  custody  of  these  children.  They  left  the 
home  where  they  had  been  placed  by  the  reg- 
ularly appointed  guardian  of  their  persons 
and  property  when  he  went  into  the  army, 
and  went  on  a  visit  to  the  home  of  petitioner, 
their  maternal  grandfather.  If  it  be  true 
that  the  father  and  brother  of  the  guardian 
in  whose  care  he  left  the  children  are  not 
proper  persons  to  discharge  the  duties  under- 
taken, and  are  not  proper  persons  to  have 
custody  of  the  children,  that  contention  can 
be  settled  in  habeas  corpus  proceedings.  Or, 
if  the  petitioner  in  this  case  does  not  care  to 
institute  habeas  corpus,  application  for  revo- 
cation of  letters  of  guardianship  and  for  ap- 
pointment of  another  guardian  can  soon  be 
heard.  The  record  does  not  disclose  facts  to 
show  that  jurisdiction  of  a  court  of  equity 


can  attach,  and  the  court  fl(hould  have  ref  us> 
ed  the  injunction. 

Judgment  reversed. 

All  the  Justices  concur,  except  ATKIN- 
SON,-J.,  absent. 
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TALLEY  V. 
MOZLBY  et  aL  v.  TALLEY. 
(Nos.  1332,  1883.) 
(Sapreme  Court  of  Georgia.     Nov.  17,  1919> 

(SyUahus  &y  the  Court) 

1.  Tbusts  ^=s»357(1)— Rig>ht8  or  bona  fidb. 

pubchabebs    fbom    husband   ab    again  sr 

wife's  equity. 
*n^ere  the  written  title  to  land  is  in. the 
husband,  although  he  may  have  paid  for  it  with 
his  wife's  money,  so  that  he  holds  it  in  trust 
for  her,  yet  if  no  trust  apifear  on  the  face  of 
the  title;  purchasers  for  value  from  him  or  from 
his  vendee  are  protected  against  her  equity,  un- 
less they  had  notice  of  it,  actual  or  constructive, 
when  they  acquired  their  interest  and  parted 
with  their  money."  Lewis  et  al.  v.  Equitable 
Mortgage  Co.,  94  Oa.  672,  573,  21  S.  E.  224 
(3).  See,  also,  Carrie  v.  Cames,  146  Ga.  184, 
188,  88  S.  E.  949  (7). 

(a)  The  land  sued  for  passed  by  succesdve 
conveyances  from  the  husband  of  the  plaintiff  to 
Bennett,  and  from  Bennett  to  Murray,  and  from 
Murray  to  Mozley.  Regardless  of  the  slight  evi- 
dence tending  to  show  notice  on  the  part  of 
Bennett  of  some  indefinite  interest  of  the  plain- 
tiff in  the  land,  there  was  no  evidence  whatever 
showing  notice  on  the  part  of  Murray  or  Mozley. 

2.  DiBEGTED  VinftDICT  FOB  DEFENDANT;    NEWLY 
DISGOVEBED  EVIDENCE. 

The  verdict  was  demanded  by  the  evidence, 
and,  regardless  of  the  rulings  of  the  court  com- 
plained of  by  the  plaintiff,  the  court  did  not  err 
in  directing  a  verdict-  for  the  defendants.  The 
newly  discovered  evidence  is  not  of  such  char- 
acter as  to  require  the  grant  of  a  new  trial. 

3.  Dismissal  of  oboss-bill  of  sxoeftions.. 

The  judgment  being  affirmed  on  the  main 
bill  of  ezceptions»  the  cross-bill  is  dismissed. 

Error  from  Superior  Court,  Cobh  County; 
N.  A.  Morris,  Judge. 

Action  by  Almlra  Talley  against  J.  E. 
Mozley  and  others.  Directed  verdict  for  de- 
fendants, and  plalntiiX  brings  error,  and  de^ 
fendants  take  a  cross-bill  of  exceptions.  Af- 
firmed on  main  bill  of  exceptions,  and  cross- 
bill dismissed. 

Fred  Morris,  of  Marietta,  and  James  & 
Bedgoodf  of  Atlanta,  for  plaintiff  in  error. 

H.  B.  Moss,  of  Marietta,  for  defendants  ia 
error.  , 

HILL,  J.  Judgment  afilrmed  <m  the  main 
bill  of  exceptions.  Cross-bill  of  exceptions 
dismissed.  All  the  Justices  concur,  except 
ATKINSON,  J.,  absent 
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(149  Oa.  600) 

HILL  T.  HILL.     (No.  1378.) 

(Supreme  Conrt  of  Georgia.     Not.  14,  1919.) 


(^yUabus  by  the  Court) 

DBKDS  ^=»56(6)  —  EXECUT0B8  AND  ADMINIB- 
TBAT0B8  ^==>S29(1)-'NECES8ITT  OF  DELIVSBT 
DUBINQ   OBANTOB'S  LIFBTDfS. 

John  W.  Hill  loade  and  signed  an  inatm- 
ment  in  the  following  form: 

"John  W.  Hill,  for  and  in  consideration  of  the 
aum  of  five  dollars  and  also  the  love  and  af- 
fection a  father  bears  to  his  son,  in  hand  paid, 
the  receipt  is  hereby  acknowledged,  has  grant- 
ed bargained,  sold,  released,  conveyed,  and  con- 
firmed, and  by  these  presences  do  grant,  bar- 
gain, sell,  release,  convey,  and  codfirm  into  the 
said  Edward  Young  Hill,  his  heirs  and  assigns, 
all  those  tracts  or  parcells  of  land  situated, 
lying,  and  being  in  20  twenty  district  and  sec- 
ond section  of  the  county  of  Cobb,  formerly 
Cherokee,  in  said  state,  original  lots  nombers 
as  follows:  Lot  nomber  two  hundred  and  sev- 
enty-six (276)  and  two  hundred  and  seventy- 
seven  (277)  and  lot  nomber  two  hundred  nine- 
ty-four 5  acres:  also  two  seventy-six  and  two 
aeventy-seven,  both  containing  one  hundred  and 
sixty  acres  each,  and  two  hundred  and  ninety- 
four  containing  5  five  acres,  its  meats  and  boun 
ia  described,  also  lot  nomber  two  hundred  and 
fifty-four,  the  part  here  conveyed  is  ninety- 
four  acres,  more  or  less;  allso  lot  nomber  two 
hundred  and  fifty-five  one  hundred  and  twenty- 
nine  acres;  also  lot  nomber  two  hundred  and 
thirty  three  containing  eighty  more  or  less, 
Babb  Mni  phice,  at  his  mother's  death,  togeth- 
er with  all  and  singular  the  wrighta,  members, 
and  appurtenances  thereof  forever  in  fee  sim- 
ple. Also  the  old  Haley  home  in  Marietta,  now 
occupied  by  James  Dobbs;  allso  the  J.  D.  Smith 
house,  now  occupied  Shugar  as  a  beef  market, 
and  the  ground  on  whichv  sit  all  this  large  es- 
tate I  deed  to  Edward,  together  with  all  and 
aingular  the  rights,  members,  and  appurtenanc- 
ea  thereof  whatsoever  to  the  said  lots  or  par- 
cells  of  land  being,  belonging,  or  appertaining, 
and  the  remainder,  revissions,  rents,  issues, 
and  rights,  and  every  part  thereof,  to  have 
and  to  hold  said  tracts  or  parcells  and  dty  lots 
of  land  to  Edward  Young  Hill  during  his  natu- 
ral life,  and  at  his  death  goes  and  invests  to 
his  children,  share  each  alike,  not  to  be  sold 
nor  swoped,  but  at  his. death  goes  to  his  chil- 
dren; and  I,  John  W.  Hill,  for  my  parts,  my 
heirs,  executors,  adm»,  will  warrant  and  for- 
ever defend  the  right  and  titles  of  said  bargain- 
ed premises  unto  Edward  Young  Hill  during  his 
life  and  then  to  his  children  forever.  In  tes- 
timony hereof  I  have  set  my  hand  and  affixed 
my  seal.     May  0,  1884.    It  don't  go  into  ef  * 
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feet  to  my  death  and  will  to  correspond  with 
this.  John  W.  Hill.    [L.  S.] 

''Signed  in  presence  of 

"W.  J.  Eubanks.     E.  G.  Hill.'' 

He  also  made  a  will  dated  May  31,  1884,  and 
afterwards  died  during  the  same  year.  The 
will  was  proved  in  common  form  on  December 
8,  1884,  and  in  solemn  form  on  January  5, 
1885.  The  deed  was  recorded  on  the  affidavit 
of  one  of  the  subscribing  witnesses,  on  January 
8,  1885.  The  sixth  item  of  the  will  bequeathed 
all  of  the  property  mentioned  in  the  deed  to  E. 
Y.  Hill,  **for  and  during  his  natural  life,  and 
at  his  death  goes  and  invests  in  his  diildren, 
each  to  share  alike."  After  the  death  of  his 
father,  E.  Y.  Hill  went  into  possession  of  all 
of  the  property  mentioned  in  the  deed  and  the 
sixth  item  of  the  will,  which  is  the  subject-mat- 
ter of  the  case  before  us.  B.  Y.  Hill  died  with- 
out children  in  1918.  An  order  of  the  court 
of  ordinary  issued,  authorizing  the  administra- 
tor of  John  W.  Hill  to  sell  the  property  here- 
tofore mentioned;  and  Mrs.  Tinie  Hill,  as  the 
sole  heir  of  E.  Y.  Hill,  filed  a  claim.  There 
is  no  evidence  whatever  of  any  delivery  of,  or 
intention  to  deliver,  the  deed  during  the  life 
of  John  W.  Hill.  The  case  was  submitted  up- 
on agreed  facts;  and  the  court  directed  a  ver- 
dict in  favor  of  the  administrator  against  .the 
claimant,  for  all  of  the  property  involved  in 
the  case  as  it  comes  to  this  court.  Judgment 
was  entered  accordingly,  and  the  claimant  ex- 
cepted. 

The  court  committed  no  error  in  directing 
the  verdict.  Delivery  of  a  deed,  actual  or  con- 
structive, during  the  life  of  the  grantor,  is  es- 
sential to  a  conveyance  of  title.  Baxter  v. 
Chapman,  147  Oa.  438,  94  S.  B.  644.  The 
terms  of  the  will  authorise  the  verdict  as  di- 
rected. 


Error  from  Superior  Court,  Cobb  County ; 
N.  A.  Morris,  Judge. 

Proceeding  by  B.  G.  Hill,  administrator  of 
John  W.  Hill,  deceased,  for  the  sale  of  the 
testate's  land  under  order  of  court,  with  daim 
by  Mrs.  Tinie  Hill  as  heir  of  E.  Y.  Hill,  de- 
ceased. Case  submitted  upon  agreed  facts 
and  verdict  directed  for  the  administrator, 
and  claimant  brings  error.    Affirmed. 

D.  W.  Blair,  of  Marietta,  for  plaintiff  ia 
error. 

J.'  Z.  Foster  and  Mozley  ft  Gann,  all  of 
Marietta,  for  defendant  in  error. 

GILBERT,  J.  Judgment  affirmed.  All  the 
Justices  concor,  except  ATKINSON,  J^  ab- 
soit. 
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(149  Ga.  501) 

CITY  OF  ATLANTA  v.  STANDARD  LIFE 
INS.  CO.  (No.  1297.) 

(Supreme  Court  of  Georgia.     Nov.  14,  1919.) 

(Sylldbua  hy  the  Court,) 

1.  Taxation  ^=)608(5)— Deduction  op  insub- 

ANCE  BEBEBVE  FUND  FBOM  TOTAL  ASSETS. 

"Every  fire  insurance  company  and  life  in- 
■arance  company  incorporated  under  the  laws 
of  this  state,  and  doing  business  on  the  legal 
reserve  plan,  shall  be  required  to  return  for  tax- 
ation all  of  its  real  estate  as  other  real  estate 
is  returned,  and  all  of  the  personal  property 
owned  by  such  company  shall  be  returned  as 
other  personal  property  is  returned  for  taxation, 
and  the  value  of  the  personal  property  owned 
by  it  shall  be  ascertained  in  the  following  man- 
ner: From  the  total  value  of  the  assets  held  by 
the  company,  both  real  and  personal,  shall  be 
deducted  the  assessed  value  of  all  the  real  es- 
tate owned  by  the  company  in  this  state,  the 
nontaxable  bonds  deposited  by  the  company  with 
the  state  treasurer,  and  the  amount  of  the  re- 
serve or  net  value  of  its  policies  required  by 
law  to  be  held  by  the  company  for  its  policy 
holders  and  which  belong  to  such  policy  holders; 
the  remainder  shall  be  the  value  of  the  personal 
property  owned  by  and  taxable  against  such 
company."  Civil  Code  1910,  §  980.  Applying 
this  statute  to  the  facts  of  the  case,  the  court 
did  not  err  in  granting  an  interlocutory  injunc- 
tion against  the  city  of  Atlanta,  which  was  un- 
dertaking to  collect  taxes  from  the  Standard 
Life  Insurance  Company  without  deducting  the 
reserve  fund  from  its  total  assets. 

2.  Constitutional  law  ^=»46(2)— Suthoibk- 

GT  OF  DEMUBREB  TO  BAISB   QUESTION. 

The  demurrer  wherein  it  was  sought  to 
bring  in  question  the  constitutionality  of  the 
above-stated  statute  is  insufficient  to  raise  any 
question  for  decision  by  this  court.  No  clause 
of  the  Constitution  is  designated  as  the  one  vio- 
lated.   Griggs  V.  State,  130  Ga.  16,  60  S.  B.  103. 

Fish,  G.  J.,  dissenting. 

Error  from  Superior  Court,  Fulton  Couuty ; 
W.  D.  Bills,  Judge. 

Actions  for  injunction  by  the  Standard 
Life  Insurance  Company  against  the  City  of 
Atlanta.  Interlocutory  injunction  granted, 
and  the  defendant  brings  error.    Aflarmed. 

J.  L.  Mayson  and  S.  D.  Hewlett,  both  of 
Atlanta,  for  plaintiff  in  error. 

Candler,  Thomson  &  Hlrsch,  of  Atlanta, 
for  defendant  in  error. 

GILBERT,  J.  Judgment  afDrmed.  All 
the  Justices  concur,  except  ATKINSON,  J., 
absent,  and  FISH,  C.  J.,  dissenting  as  to  the 
ruling  in  the  second  headnote. 

FISH,  C.  J.  To  my  mind  the  demurrer  to 
the  petition  states  with  sufficient  deflniteness 
the  ground  upon  which  the  Code  section  is 
claimed  to  be  unconstitutional,  and  I  must 


therefore  dissent  from  the  ruling  of  the  ma- 
jority of  the  court  made  in  the  second  head- 
note. 

(149  Ga.  653) 

DOBBS,  Superior  CJourt  CJlerk,  et  al.  v.  BUL- 
LARD  et  al.,  Commissioners.    (No.  1449.) 

(Supreme  Court  of  Georgia.     Nov.  19,  1919.) 

(8yUabu9  hy  the  Court,) 

Constitutional  law  ^=s>46(2)  —  Pointing 
out  pabticulab  constitutional  fbo vision 
necbs8aby  to  baisb  question. 
The  petition  in  this  case  was  filed  by  Bul- 
lard  et  al.,  as  commissioners  of  roads  and  reve- 
nues of  Cobb  county,  against  James  E.  Dobbs, 
derk  of  the  superior  court,  and  John  T.  Dorsey, 
solicitor  general  of  the  Blue  Ridge  circuit,  to 
require  them  to  pay  into  the  treasury  of  Cobb 
county  all  fines,  forfeitures,  and  moneys,  from 
every  source,  accruing  to  the  office  of  solicitor 
general  in  that  county  since  January  1,  1919, 
and  calling  on  the  solicitor  general  to  make  a 
written  report  of  all  moneys  collected,  and  fur- 
nish to  petitioners,  as  provided  in  the  act  of  the 
General  Assembly  approved  August  2X),  1918 
(Acts  1918,  p.  360),  to  abolish  fines,  forfeitures, 
and  fees  formerly  belonging  to  the  solicitor 
general  of  the  Blue  Ridge  circuit,  and  providing 
an  additional  salary  for  the  solicitor  general  in 
lieu  thereof.  The  defendants  both  demurred 
to  and  answered  the  petition.  The  act  in  ques- 
tion was  attacked  as  being  unconstitutional  and 
void  on  various  grounds,  but  no  particular  clause 
or  portion  of  the  Constitution  is  sufficiently 
stated  or  pointed  out  as  being  violated.  The 
court,  after  hearing  argument,  passed  an  order 
granting  a  mandamus  absolute,  as  prayed  for  in 
the  petition,  to  which  ruling  tiie  respondents 
excepted  and  assigned  the  same  as  error. 

As  no  particular  clause  or  portion  of  the  Con- 
stitution is  sufficiently  stated  or  pointed  out  as 
being  offended  by  the  act,  no  question  is  raised 
for  decision  by  this  court  on  the  constitutional- 
ity of  the  act  of  1918,  supra ;  and  consequent- 
ly, as  the  sole  attack  is  on  the  constitutionality 
of  the  act,  the  court  did  not  err  in  granting  the 
mandamus  absolute.  Griggs  v.  State,  130  Ga. 
16,  60  S.  E.  103;  Lee  v.  Central  of  Ga.  Ry. 
Co.,  147  Ga.  428,  94  S.  E.  558 ;  City  of  Atlanta 
V.  Standard  life  Ins.  Co.,  149  Ga.  — ,  101  S. 
B.  122. 

Error  from  Superior  Court,  Cobb  Ooimty; 
N.  A.  Morris,  Judge. 

Action  for  mandamus  by  W.  D.  Bullard  and 
others,  as  Commissioners  of  Roads  and  Reve- 
nues of  Cobb  County,  against  J.  E.  Dobbs, 
Clerk  of  Superior  Court,  and  another.  From 
a  Judgment  granting  mandamus  absolute  de- 
fendants bring  error.     Affirmed. 

J.  Z.  Foster,  of  Marietta,  for  plaintiffs  in 
error. 

D.  W.  Blair,  of  Marietta,  for  defendants  in 
error. 

HILL,  J.  Judgment  affirmed.  All  the  Jus- 
tices concur. 
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BUKKHALTBR  r.  BOACH.     (No.  1420.) 
<SDpreine  Court  of  Georgia.     Nov.  20,  1919.) 

(8yUdbu%  by  the  Court.) 

1.  Appeal   and    kbbob    ^=»662(l)--Ooi!«roLU- 

filVENESa  OF  BEOOBD  8H0WINO  GEBTIFISD 
DOCUICBNT  AGAINST  CLAIM  OF  FRAUD  IN  IN- 
8EBTI0N. 

Where  a  petition,  or  motion,  to  set  aside  a 
lodgment  of  the  Supreme  Court  is  made  in  the 
superior  court  on  the  ground  that  the  basis  of 
the  decision  of  the  Supreme  Court  was  a  docu- 
ment inserted  in  the  record  by  the  fraud  of  the 
plaintiff  and  her  counsel  in  the  cross-bill  of  ex- 
ceptions; and,  where  it  appears  from  the  record 
that  it  was  approved  and  certified  by  the  prop- 
er officials,  such  record  imports  verity  on  its 
face,  and  will  be  so  treated  by  the  Supreme 
Court  in  the  consideration  of  the  case,  in  the 
absence  of  a  proper  and  timely  showing  made  to 
the  contrary. 

2.  Dismissal  of  motion  to  set  aside  judg- 
ment OF  BUPBEME  COUBT. 

Under  the  allegations  of  the  petition  the 
«OQrt  did  not  err  in  sustaining  a  demurrer  and 
dismissing  the  motion  to  set  aside  the  judgment 
of  the  Supreme  Court. 

Error  from  Superior  Court,  Evans  County; 
W,  W.  Sheppard,  Judge. 

Motion  by  G.  V.  Burkhalter  against  A.  A. 
Roach  to  set  aside  a  Judgment  of  the  Su- 
preme Court.  Demurrer  sustained,  and  mo- 
tion dismissed,  and  plalntlfl  brings  error. 
Affirmed. 

W.  T.  Burkhalter,  of  Beldsville,  for  plain- 
tiff in  error. 

P.  M.  Anderson  and  B.  C.  Elmore,  both  of 
Clazton,  and  Hlnes,  Hardwlck  &  Jordan,  of 
Atlanta,  for  defendant  in  error. 

HILL,  J.  [1]  1.  Should  the  Judgment  of 
the  Supreme  Court,  rendered  In  the  case  of 
Burkhalter  v.  Roach,  142  Ga.  344,  82  S.  E. 
1069,  be  set  aside  for  the  reasons  set  out  in 
the  plaintiff's  motion,  one  of  these  reasons 
<)elng  that  the  record  contained  a  copy  of  the 
blank  deed  containing  what  purported  to  be 
a  description  of  the  lands  in  controversy, 
which  description  was  at  variance  with  the 
•description  in  the  alleged  contract  of  sale 
nought  to  be  specifically  enforced,  and  which 
was  the  basis  of  the  decision  of  the  Supreme 
Court  in  the  case  of  Burkhalter  v.  Roach, 
supra,  and  which  copy  deed  was  withdrawn 
during  the  pendency  of  the  trial  in  the  court 
below  by  order  of  the  court,  and  therefore 
that  it  should  not  have  been  incorporated  as 
a  part  of  the  petition  which  was  in  the  record 
sent  to  the  Supreme  Court?  It  is  insisted 
that  the  order  of  the  trial  court  withdraw- 
ing the  copy  deed  should  have  appeared  in 
the  record  when  the  Supreme  Court  passed 
upon  the  case.  •  It  is  insisted  that  the  incor- 
poration of  the  copy  deed  in  the  record,  and 
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the  omission  of  the  order  withdrawing  the 
copy  deed,  was  brought  about  by  the  fraud 
of  the  defendant  in  error  and  her  counsel. 
To  the  petition,  or  motion,  to  set  aside  the 
Judgment  of  the  Supreme  Court,  a  demurrer 
was  filed,  which  was  sustained,  and  the  plain- 
tiff in  error  excepted.  A  brief  history  of  the 
case  may  serve  to  darlfy  the  situation.  A 
suit  was  filed  in  the  superior  court.  The  de- 
fendant demurred  to  the  petition.  The  de- 
murrer was  overruled,  and  defendant  filed 
a  bill  of  exceptions  pendente  lite  to  that 
ruling.  After  verdict  for  the  defendant,  the 
plaintiff  made  a  motion  for  new  trial,  which 
was  overruled,  and  the  plaintiff  excepted. 
The  defendant  sued  out  a  cross-bill  of  excep- 
tions, assigning  error  on  the  overruling  of 
the  demurrer  to  the  petition.  The  Judgment 
of  the  trial  court  was  reversed  on  both  bills 
of  exceptions.  See  Burkhalter  v.  Roach,  su- 
pra. Each  of  the  Judgments  rendered  by  the 
Supreme  Court  was  made  the  Judgment  of  the 
superior  court,  which  had  the  effect  of  dis- 
missing the  petition  pending  in  the  superi- 
or court  Subsequently,  on  May  26,  1917, 
the  defendant  in  error,  Mrs.  Amanda  A. 
Roac±i,  brought  her  action  In  the  superior 
court,  against  6.  V.  Burkhalter,  to  recover 
the  land  In  controversy.  On  January  30, 
1918,  the  plaintiff  in  error,  G.  V.  Burkhalter, 
filed  his  motion  to  set  aside  the  Judgment  of 
the  Supreme  Court  (142  Ga.  344,  82  S.  E. 
1059)  for  the  above-stated  reasons,  and  also 
to  set  aside  the  two  Judgments  in  the  superi- 
or court,  making  the  Judgment  of  the  Su- 
preme Court  the  Judgment  of  the  superior 
court;  and  an  order  was  taken,  requiring  the 
defendant  to  answer  the  motion  and  for  serv- 
ice to  be  perfected  on  her.  A  demurrer  to 
the  motion,  or  petition,  having  been  sus- 
tained, and  the  motion  to  set  aside  the  Judg- 
ment of  the  Supreme  Court  and  the  two  Judg- 
ments of  the  superior  court  having  been  dis- 
missed, the  plaintiff  in  error  excepted.  We 
think  the  court  below  properly  sustained  the 
demurrer  and  dismissed  the  motion.  It  does 
not  appear  from  the  petition,  or  otherwise, 
how  the  defendant  in  error  or  her  counsel 
perpetrated  a  fraud  upon  the  plaintiff  in  er- 
ror. By  reference  to  the  record  in  the  case 
reported  in  142  Ga.  344,  82  S.  E.  1059, 
it  appears  that  the  copy  deed  followed  the 
petition  in  the  main  bill  of  exceptions,  which 
petition  was  specified  by  the  plaintiff  in  error 
as  being  material  to  a  clear  understanding 
of  the  errors  complained  of,  and  the  entire 
record  was  properly  certified  by  the  proper 
authorities.  If  a  record  is  not  properly  made 
up  and  contains  matter  which  ought  to  have 
been  omitted,  it  is  the  duty  of  parties  to  the 
case  to  see  that  they  are  omitted,  or,  if  por- 
tions of  the  record  whi<^  are  omitted  ought 
to  be  Included,  to  suggest  a  diminution  of 
the  record.  There  was  nothing  In  the  record, 
and  no  suggestion  from  counsel  on  either 
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Bide,  to  call  attention  of  this  court  to  the 
fact,  if  such  be  the  fact,  that  the  one  docu- 
ment was  absent  from  the  record,  and  the 
other  was  incorporated  therein,  because  nei- 
ther should  have  been.  When  records  are 
sent  to  this  court  properly  verified,  they  im- 
port verity  on  their  face.  Georgia,  Fla.  & 
Ala.  Ry.  v.  Lasseter.  122  Ga.  679,  684,  51  S. 
E.  15.  In  the  absence  of  timely  and  appro- 
priate suggestion  or  motion,  showing  them 
to  be  otherwise,  they  will  be  so  treated  by 
this  court. 

[2]  We  do  not  mean  to  Intimate,  where 
neither  of  these  things  has  been  done,  and 
fraud  has  been  perpetrated  upon  a  party 
or  his  counsel  by  counsel  or  party  on  the  oth- 
er side  of  the  case,  that  on  a  proper  and  time- 
ly showing  made  the  judgment  of  this  court, 
based  upon  fraud,  may  not  be  set  aside  by 
a  judgment  of  the  superior  court  See  Wade 
Y.  Watson,  183  Ga.  608,  66  S.  £1  922.  But 
what  we  decide  in  this  case  is  that  the  al- 
legations of  the  petition,  assuming  them 
to  be  true,  do  not  make  such  a  case  of 
fraud  on  the  part  of  the  plaintiUf  in  error  or 
her  counsel  in  the  cross-bill  of  exceptions 
formerly  decided  by  this  court  (142  Ga.  344, 
82  S.  E.  1059)  as  would  justify  the  superior 
court  to  set  aside  the  judgment  of  the  Su- 
preme Court.  We  therefore  conclude  that 
the  trial  court  committed  no  error  in  sustain- 
ing the  demurrer  and  in  dismissing  the  mo- 
tion. 

Judgment  affirmed. 

All  the  Justices  concur,  except  GEORGE, 
J.,  absent. 

a49  Gta.  648) 

BROWN  V.  OARMICHAEL  et  aL  (No.  1431.) 
(Supreme  Court  of  Georgia.     Nov.  19,  1919.) 

(SyUalua  hy  the  Court.), 

1.  Insane    pebsons    ^=»73— Invaliditt    or 

CONTBAGT. 

A  contract  executed  by  one  who  Is  insane 
at  the  time  is  Invalid. 

2.  MoBTOAOEs  ^=»37(2)— Deed  ABsoLtTTS  on 

FAOE  CANNOT   BE  BEFOBMED   BT   PABOL  EVI- 
DENCE. 

A  deed  absolute  on  its  face  and  accompanied 
with  possession  of  the  property  cannot  be  re- 
formed by  parol  evidence,  at  the  instance  of  one 
of  the  parties,  into  a  mortgage,  unless  firaud  in 
its  procurement  is  the  issue  to  be  tried. 

3.  Limitation  or  actions  ^s»74(l>— DibabiI/- 

ITT  OF  INSANE  PEBSON. 

Insane  persons,  who  are  such  when  a  cf^use 
of  action  accrues,  shall  be  entitled  to  the  same 
time  to  bring  an  action  after  the  disability  is 
removed  as  is  prescribed  for  other  persons  un- 
der the  Code,  who  are  under  disability.  The 
present  suit  was  not  barred. 

4.  Cancellation  of  instbuiients  (®=>37(1)— 
Refobmation    of   instbuuxnts    ^=936(1)-* 

SXTFnOIENCT  OF  PETITION. 

The  petition  in  this  case,  which  prays  for 
the  cancellation  of  the  deed  in  controversy,  sets 


out  a  cause  of  action.  It  does  not  set  out  a 
cause  of  action  for  reformation  of  the  deed  so 
as  to  convert  it  into  a  mortgage. 

Error  from  Superior  Court,  Emanuel  Coun- 
ty; R.  N.  Hardeman,.  Judge. 

Suit  by  J.  M.  Brown  against  J.  L.  (3armi- 
chael  and  others  for  cancellation  of  a  deed, 
etc.  Demurrer  to  amended  petition  sustained, 
and  plaintiff  brings  error.    Reversed. 

James  M.  Brown  filed  his  petition  against 
J.  L.  Carmichael,  praying  for  cancellation  of 
a  certain  deed,  and  for  other  relief.  The  peti- 
tion alleged,  in  substance,  as  follows: 

J.  L.  Carmichael  was  In  i>ossession  of  a  cer- 
tain tract  of  land  containing  864^  acres. 
During  and  prior  to  the  year  1902  he  became 
involved  in  debt  in  an  amount  exceeding 
$3,900,  which  he  was  unable  to  pay  without 
a  sacrifice  of  some  of  his  property.  In  this 
condition  Mrs.  M.  M.  McLeod,  afterwards 
Mrs.  M.  M.  Carmichael,  the  wife  of  the  de- 
fendant, agreed  with  the  plaintiff  to  take  over 
the  land  and  to  advance  to  him  $3.50  per 
acre  for  the  timber  belonging  tx>  the  plaintiff 
on  the  land,  which  had  not  been  reserved  by 
her  and  Mrs.  Sarah  A.  Edenfield  in  their 
deed  to  him  of  a  certain  date,  to  be  applied 
on  his  debts,  and  whidi  sum  would  satisfy 
a  very  large  part  of  the  debts  due  by  him. 
Mrs.  Carmichael  agreed  also  to  sell  the  tim- 
ber from  the  land  as  soon  as  she  coula  get  a 
reasonable  price,  and  pay  whatever  amount 
she  received  from  the  timber  in  excess  of  the 
advancement,  if  any,  to  be  further  applied  on 
the  debts  of  plaintiff ;  and  that,  if  any  other 
of  his  debts  were  then  unsatisfied,  she  would 
pay  them  and  satisfy  herself  from  the  rents 
and  profits  arising  from  the  land,  after  which 
she  would  reconvey  and  redeliver  the  land 
to  him.  In  pursuance  of  this  agreement,  the 
plaintiff  delivered  to  Mrs.  M.  M.  Carmichael 
the  land  in  controversy,  and  she  failed  to 
make  the  advance  of  $3.50  per  acre,  which 
she  agreed  to  make  on  the  timber.  She  sold 
the  timber  on  the  land,  and  failed  to  account 
to  him  for  the  amount  of  the  purchase  price 
thereof,  or  to  apply  the  same  on  his  indebt- 
edness. She  received  firom  thQ  sale  of  the  tim- 
ber $10,000,  and  only  accounted  to  him  for  $2,- 
000  which  was  insufficient  to  meet  his  obliga- 
tions. She  failed  to  account  to  him  for  the 
rents  and  profits  arising  from  the  use  of  the 
land,  as  she  had  agreed  to  do,  or  apply  the 
same  to  his  debts,  except  the  $2,000  aforesaid. 
J.  li.  Carmichael  holds  the  land  under  his 
wife,  who  held  under  plaintiff.  J.  L.  Car- 
michael was  fully  cognizant  of  the  agreement 
entered  into  between  the  plaintiff  and  Mrs. 
Carmichael,  and  himself  agreed  with  plaintiff 
in  the  arrangement,  concurring  in  and  fur- 
thering the  same,  and  took  the  land  with  foU 
knowledge  that  it  belonged  to  plaintiff,  and 
that  it  had  been  delivered  to  Mrs.  Carmichael 
under  the  agreement  aforesaid,  the  terms  of 
which  had  not  been  met,  and  that  the  plain- 
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tiff  was  entitled  to  a  reconveyance  of  the 
land.  The  deed  from  plaintiff  to  Mrs.  Car- 
michael,  dated  December  9,  1902,  was  made 
for  the  purpose  aforesaid,  and  not  for  the 
purpose  of  conyeylng  absolute  title  to  her. 
Plaintiff  has  been  deterred  by  the  acts  of  J. 
Lb  Carmlchael  from  bringing  this  action  soon- 
er. 

After  the  death  of  Mrs.  Garmichael,  which 
occurred  on  ^December  81,  1905,  Carmichael, 
the  defendant,  took  charge  of  the  estate  of 
his  wife.  Shortly  after  her  death,  the  plain- 
tiff approached  the  defendant  and  asked  him 
about  the  land  and  about  his  carrying  out  the 
agreement  hereinbefore  set  out,  when  the  de- 
fendant answered  that  he  would  carry  out 
the  agreement  and  turn  the  land  over  to  him 
and. pay  him  the  balance  due  him  on  the 
timber  sold  therefrom;  but  he  has  failed  to 
do  so.  Plaintiff  was  further  deterred  from 
bringing  this  action  by  reason  of  the  fact  that 
he  was  a  ''dope  fiend,"  and  had  not  been  in 
condition  mentally  or  physically  to  attend  tb 
business,  which  condition  was  fully -known  to 
the  defendant  Plaintiff  was  cured  pf  this 
habit  in  the  summer  of  1915,  when  he  imme- 
diately began  his  efforts  to  recover  from  the 
defendant  the  land  and  rents  and  profits 
therefrom.  The  defendant  has,  during  each 
and  every  year  since  December  81,  1903,  re- 
ceived the  rents  and  profits  of  the  land  of  the 
annual  value  of  a  thousand  dollars.  The  de- 
fendant received  the  money  arising  from  the 
sale  of  the  timber  from  the  land  belonging  to 
the  plaintiff,  in  the  sum  of  $8,000,  and  sold 
timber  from  the  land  since  the  year  1903  of 
the  value  of  $6,000.  The  plaintiff  prayed 
that  his  deed  to  Mrs.  M.  M.  Oarmlchael,  dat- 
ed December  19,  1902,  be  canceled;  that  the 
defendant  be  required  to  reconvey  the  lands 
to  him;  and  that  he  have  Judgment  against 
the  defendant  for  the  value  of  the  timber 
sold  by  him  and  Mrs.  Carmlchael,  before  her 
death,  and  for  the  rents  and  profits  arising 
from  the  use  of  the  lands  since  January  1, 

At  the  appearance  term  the  defendant  de- 
murred to  the  petition,  on  the  groxmds  that 
It  set  forth  no  cause  of  action;  that  it  ap- 
peared therefrom  that  it  was  barred  by  the 
statute  of  limitations ;  that  the  alleged  agree- 
ment between  plaintiff  and  his  predecessor  in 
title  was  void  under  the  statute  of  fraudiS; 
that  defendant  is  under  no  legal  obligation 
to  account  to  the  plaintiff  for  the  timber 
sold,  or  rents  received  by  him  from  the  prop- 
erty; that  there  was  no  privity  of  estate 
alleged  which  would  bind  the  defendant  to 
the  obligation  of  his  predecessor  in  title;  that 
plaintiff's  remedy,  if  any,  would  be  against 
Mrs.  Carmlchael,  or  her  legal  representative; 
and  that  the  agreement  between  plaintiff  and 
Mrs.  Carmichael  was  nothing  more  than  a 
conveyance  of  his  property  for  the  purpose  of 
defrauding  his  creditors,  and  for  this  reason 
he  had  no  standing  in  a  court  of  equity.  A 
number  of  q>ecial  demurrers  were  filed  to  the 


I)etition,  which  were  met  by  amendments, 
including  one  making  J.  F.  Price,  adminis- 
trator of  Mrs.  Carmichael,  a  party  defend- 
ant ;  and  one  alleging  that  at  the  time  he  ex- 
ecuted the  deed  to  Mrs.  Carmichael,  and  ever 
since,  the  plaintiff  has  '*been  insane,  not  pos- 
sessing sufficient  mind  and  reason  equal  to 
a  full  and  clear  understanding  of  the  nature 
of  any  act  done  by  him.  This  state  of  mind 
was  brought  about  prior  to  December  19, 
1902,  and  has  ever  since  so  continued,  on  ac- 
count of  the  habitual  use  of  opiates  and  other 
drugs  to  which  your  petitioner  has  been  un- 
fortunately addicted.*'  It  was  also  alleged  in 
the  amendment  that,  on  account  of  the  want 
of  reason  and  Judgment,  the  plaintiff  did  not 
understand  and  appreciate  the  effect  of  mak- 
ing an  absolute  deed  in  fee  simple  to  Mrs. 
Carmichael,  and  that  the  effect  of  such  deed, 
when  he  surrendered  possession  to  the  gran- 
tee, would  be  to  prevent  him  from  showing 
that  the  deed  was  made  solely  for  the  purpose 
of  securing  the  money  advanced  by  her  to 
him.  Wherefore  plaintiff  prayed  that  the 
deed  made  by  him  to  Mrs.  Carmichael  be  can- 
celed and  he  recover  from  defendant  the  land 
in  controversy.  After  the  petition  was 
amended,  the  defendant  renewed  his  demur- 
rer, whidi  was  sustained  by  the  court  and  the 
plaintiff  excepted. 

ThQS.  N.  Brown,  of  Swainsboro,  B.  T./Raw- 
lings,  of  Sandersville,  and  Hines,*  Hardwick 
&  Jordan,  of  Atlanta,  for  plaintiff  in  error. 

Williams'  ft  Bradley,  of  Swainsboro,  for 
defendants  in  error. 

HILL,  J.  (after  stating  the  facts  as  above). 
[1,2]  1.  Under  the  foregoing  statement  of 
facts,  there  is  but  one  ground  upon  whidi 
the  plaintiff  can  legally  stand;  and  that  is 
that,  at  the  time  he  executed  the  absolu^te 
deed  to  Mrs.  Carmichael  and  delivered  pos- 
session of  the  land  to  her,  he  was  non  compos 
mentis — "incapable  of  that  strengrth  of  mind 
and  reason  equal  to  a  dear  and  full  under* 
standing  of  his  act  in  making  a  contract" — 
in  other  words,  that  he  was  aflaicted  with  an 
entire  loss  of  understanding,  and  for  that 
reason  the  deed  was  invalid.  For,  if  he  was 
compos  mentis  and  gave  up  possession  of  the 
land  to  the  grantee,  he  cannot  show,  in  the 
absence  of  fraud  in  the  procurement,  that  the 
deed  was  made  merely  to  secure  a  debt  It 
is  the  law  of  this  state  that  a  deed  absolute 
on  its  face,  and  accompanied  with  possession 
of  the  property,  shall  not  be  proved  (at  the 
Instance  of  the  parties),  by  parol  evidence,  to 
be  a  mortgage  only,  unless  fraud  in  its  pro- 
curement is  the  issue  to  be  tried.  Civil  Code, 
{  3258 :  Wilkes  v.  Carter,  149  Ga.  240,  99  S.  E. 
860,  and  cases  cited.  But  are  the  allegations 
of  the  petition  sufficient  to  show  that  the 
plaintiff  was  afflicted  with  an  entire  loss  of 
understanding?  In  Barlow  v.  Strange,  120 
Ga.  1015,  1017,  48  S.  B.  344,  845  C^),  Cobb,  J., 
said: 
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"Error  is  afisigned  upon  the  following  charge: 
'A  person  is  insane  when  he  or  she  is  not 
possessed  of  mind  and  reason  equal  to  a  full 
and  clear  understanding  of  the  nature  and  con- 
sequence of  his  or  her  act  in  making  the  con- 
tract.' In  other  grounds  of  the  motion  for  a 
new  trial  error  is  assigned  upon  other  diarges, 
which  simply  apply  the  rule  above  stated  to 
the  facts  of  the  case.  The  assignment  of  error 
in  each  ground  is  that  the  charge  does  not  con- 
tain a  sound  proposition  of  law.  A  charge  in 
almost  the  same  language  as  that  complained 
of  wasi  in  Frizzell  v.  Reed,  77  Ga.  724,  held  to 
be  sound  law,  although  it  was  there  said  that  it 
was  not  appropriate  to  the  peculiar  facta  of 
that  case.  See,  also,  in  this  connection,  Clark 
on  Contracts,  263,  §  141.  In  Maddoz  ▼.  Sim- 
mons, 31  Ga.  512,  627,  Judge  Lumpkin  used 
this  language:  'I  assume,  in  the  first  place,  that, 
to  establish  incapacity  in  a  grantor,  he  must  be 
shown  to  ha^e  been,  at  the  time,  non  compos 
mentis,  in  the  legal  acceptation  of  that  term, 
which  means,  not  a  partial,  but  an  entire,  loss 
of  understanding.'  The  rule  thus  laid  down 
has  been  approved  in  two  cases.  See  Nance  v. 
Stockburger,  lU  Ga.  821  [36  S.  E.  100],  and 
ciL  There  is  no  conflict  between  this  rule  and 
the  one  laid  down  in  Frizzell  v.  Reed.  Both 
recognize  that,  in  order  to  avoid  a  contract  on 
account  of  mental  incapacity,  there  must  be 
an  entire  loss  of  understanding.  The  first  case 
recognizes  it  in  terms,  and  the  second  in  effect 
For  one  who  has  not  strength  of  mind  and  rea- 
son equal  to  a  dear  and  full  understanding  of 
his  act  in  making  a  contract  is  one  who  is 
afflicted  wHh  an  entire  loss  of  understanding." 

It  will  be  observed  from  the  foregoing 
that— 

"One  who  has  not  strength  ol  mind  and  rea- 
son equal  to  a  clear  and  full  understanding  of 
his  act  in  making  a  contract  is  one  who  is  af- 
flicted with  an  entire  loss  of  understanding." 

The  language  of  the  amendment  to  the 
petition  is  almost  in  the  words  of  the  deci- 
sion in  the  Barlow  Case,  supra,  and  was  evi- 
dently written  in  view  of  it,  for  it  is  alleged 
that  the  plaintiff  at  the  time  of  the  execution 
of  the  deed  and  ever  since  has  been  "Insane, 
not  possesslQg  sufficient  mind  and  reason 
equal  to  a  full  and  clear  understanding  of  the 
nature  of  any  act  done  by  him."  Assuming 
this  to  be  true,  as  we  must  on  demurrer,  it 
follows  that  the  plaintiff  was  incapable  of 
making  a  contract  at  the  time  he  executed 
the  deed,  and  that  his  mind  has  remained  in 
that  condition  ever  since  that  time. 

[3]  2.  The  statute  of  limitations  is  invoked 
in  tills  case  as  a  bar  to  a  recovery  by  the 
plaintiff  in  error.  Our  law  declares  that  in- 
sane persons,  who  are  such  when  the  cause  of 
action  accrues,  shall  be  entitled  to  the  same 
time,  after  the  disability  is  removed,  to  bring 
action,  as  is  prescribed  in  the  Code  for  other 
persons.  Civil  Code,  |  4374.  The  petition 
alleges  that  the  plaintiff  was  insane  at  the 
time  of  the  execution  of  the  deed,  and  that 
he  remained  so  until  1914.  Assuming  the 
allegation  to  be  true,  the  plaintiff  is  not  bar- 


red from  bringing  his  action  by  reason  of 
the  bar  of  the  statute,  or  from  laches. 

[4]  3.  The  court  sustained  a  general  de- 
murrer to  the  petition,  and  did  not  .pass  upon 
the  special  demurrers.  The  administrator 
upon  the  estate  of  Mrs.  Carmichael  was  made 
a  party  defendant.  The  petition  sets  out  a 
cause  of  action  so  far  as  a  cancellation  of  tlie 
deed  is  concerned,  and  for  recovery  of  the 
land  in  controversy,  and  mesne  profits.  It 
does  not  set  out  a  cause  of  action  for  ref- 
ormation of  the  deed,  so  as  to  change  it  from 
one  absolute  on  its  face  to  be  a  mortgage  on- 
ly. The  court  having  passed  only  on  the  gen- 
eral demurrer,  this  court  will  not  consider 
the  grounds  of  special  demurrer. 

Judgment  reversed. 

All  the  Justices  concur. 


(149  Oa.  511) 

JONES  T.  JONES  et  aL    (No.  1381.) 
(Supreme  Conrt  of  Georgia.     Nov.  14,  1019.) 

(Syllahu$  ly  the  Court.) 

1.  Pastition    ^=:>55(1)— Dbmubbeb  to  pbti- 
tion  pbofeblt  ovebbuled. 

T.  W.  Jones  filed  a  petition  against  S.  I>. 
Jones  and  D.  G.  McNair,  alleging^  that  peti- 
tioner and  S.  D.  Jones  were  tenants  in  com- 
mon^ each  owning  an  undivided  interest  in 
887  acres  of  described  land ;  that  their  interests 
were  unequal;  that  S.  D.  Jones  had  never 
claimed  a  one-half  interest;  that  S.  D.  Jones 
had  made  a  warranty  deed  to  McNair,  convey- 
ing '*all  of  his  undivided  interest  in  and  to'* 
said  land,  which  said  warranty  deed  was  made 
for  the  purpose  of  securing  a  debt  owing  by  said 
S.  D.  Jones  to  the  said  McNair,  and  the  legal 
title  to  said  property  was  then  in  McNair,  sub- 
ject to  the  payment  of  the  debt;  that  the 
amount  of  the  debt  was  about  $400 ;  that  peti- 
tioner was  in  possession  of  about  100  acres, 
and  S.  D.  Jones  was  in  possession  of  about  67 
acres  of  the  land,  said  division  being  made  for 
the  purpose  of  working  the  lands  on  an  equita- 
ble basis ;  that  the  line  existing  between  the  pe- 
titioner and  S.  D.  Jones  was  evidenced  by  a 
wire  fence;  that  petitioner  had  proceeded  to 
prepare  a  portion  of  the  lands  held  by  her  for 
planting,  and  S.  D.  Jones  was  undertaking  to 
interfere  with  petitioner's  possession  of  said 
land,  threatening  to  go  thereupon  and  to  tear 
down  the  fence;  that  there  was  bad  feeling 
between  the  husband  of  petitioner  and  defend- 
ant Jones;  that  it  was  to  the  interest  of  all 
parties  that  said  land  be  held  by  a  receiver  until 
the  final  judgment  of  the  court ;  and  that  peti- 
tioner had  no  remedy  at  law.  The  prayers  were 
for  an  equitable  partitioning  of  the  land  by 
metes  and  bounds^  or  by  a  sale,  as  the  court  may 
direct ;  for  an  injunction  to  prevent  S.  D.  Jones 
from  interfering  with  the  dividing  fence ;  for  the 
appointment  of  a  receiver  to  take  charge  of 
the  entire  tract  of  land  and  cultivate  same 
pending  the  judgment;  and  for  general  relief. 
The  defendant  demurred  to  the  petition,  because 
(a)  no  cause  of  action  is  set  forth ;   (b)  because 
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the  same  seeks  to  contradict  the  recitals  of  a 
deed,  without  seeking  any  reformation  thereof, 
and  without  showing  any  grounds  for  reforma- 
tion ;  (c)  because  a  copy  of  the  deed  is  not  at- 
tached. To  the  overruling  of  the  demurrers, 
exceptions  pendente  lite  were  filed,  and  error 
is  assigned  thereon.  It  was  then  admitted  that 
the  allegations  in  regard  to  McNair  were  true, 
and  that  he  had  no  interest  in  the  land  except 
as  security  for  his  debt.  Verdict  was  returned, 
stipulating  the  amount  of  the  interests  of  the 
plaintiff  and  defendant  in  the  land  in  contro- 
versy. S.  D.  Jones  filed  a  motion  for  new  trial, 
based  on  the  general  grounds,  to  which  an 
amendment  was  allowed,  assigning  error  on  cer- 
tain portions  of  the  judge's  instructions  to  the 
jury.  Held,  the  court  did  not  err  in  overmling 
the  demurrer* 

2.   ASSIGNHENTB  OF  SBROB. 

The  assignments  of  error  on   the  Judge's 
charge  show  no  cause  for  reversaL 

3.  Evidence  to  bttfpobt  verdict. 
The  verdict  is  supported  by  evidence. 

Error  firom  Superior  Ck>iirt,  Orady  Oonnty; 
W.  a  Worrill,  Judge. 

Suit  for  partition,  injunctions,  etc.,  by 
T.  W.  Jones  against  S.  D.  Jones  and  another. 
Demurrer  to  petition  overruled,  and  defend- 
ant S.  D.  Jones  brings  error.    Affirmed. 

S.  P.  Cain,  of  Cairo,  for  plalntifl  in  error. 
W.  v.  Custer,  of  Bainbridge^  for  defendants 
in  error. 

GILBERT,  J.  Judgment  affirmed.  All 
tbe  Justices  conear,  except  ATKINSON,  J., 
absent 


(149  Ga.  614) 

TTTJiEY  V.  MALCOLM  et  al.     (No.  1854.) 
(Supreme  Court  of  Georgia.    Nov.  15,  1919.) 

(SyUahus  hy  the  Court.) 

1.  Deeds  ^=»112(2)— Descbiption  bt  beteb- 
encb  to  plat  sufficient. 

By  deed  dated  February  2,  1910,  J.  P.  Til- 
ley  conveyed  to  Bamett  H.  Malcolm  and  James 
8.  Malcolm  "all  that  tract  or  parcel  of  land 
situated,  lying,  and  being  in  the  608th  district, 
G.  M.,  of  Taliaferro  county,  Georgia,  described 
as  follows:  That  tract  containing  fifteen  hun- 
dred and  thirty-five  and  one-tenth  acres,  more 
or  less,  on  the  waters  of  Powell's  creek,  and 
bounded  on  the  north  by  lands  of  J.  A.  Rhodes 
and  Tilley  and  Burton,  east  by  lands  of  estate 
of  J.  W.  Farmer,  S.  J.  Jones,  Shep  Peek,  and 
Mrs.  M.  F.  Janes,  south  by  lands  of  J.  H.  Wl- 
Patrick  and  J.  P.  Tilley,  and  west  by  lands  of 
estate  of  J.  M.  Lacy  and  T.  P.  Tredwell,  and 
more  particularly  described  by  survey  and  plat 
of  the  same  by  T.  0.  Jackson,  C.  E.,  under 
date  of  December,  1909"— and  other  lands  the 
description  of  which  is  not  material  in  this 
case.  The  deed  contained  no  words  of  excep- 
tion or  reservation.  On  January  23,  1918,  the 
grantor  filed  against  the  grantees  in  the  deed 
above  described  an  action  to  recover  5  acres. 


more  or  less,  of  land;  the  land  sued  for  lying 
wholly  within  the  boundaries  called  for  by  the 
general  description  contained  in  the  deed. 
On  the  trial  the  plaintiff  introduced  the  deed, 
and  also  the  survey  and  plat  thereof  referred 
to  in  the  deed.  The  plat  showed,  within  the 
general  boundaries  of  the  tract,  according  to 
the  calls  of  the  deed,  a  triangle  between  three 
public  roads,  marked  on  the  plat  ''Church  and 
School  Property."  This  triangular  tract  was 
the  land  sued  for.  The  length  of  each  of  the 
three  sides  of  the  triangle  was  indicated  by 
the  survey  and  plainly  marked  on  tbe  map. 
The  tract  of  land  described  in  the  deed,  as 
shown  by  the  plat,  was  made  up  of  three  sep- 
arate subdivisions — one  lying  east  of  the  tract 
involved  in  the  suit,  containing  463.2  acres; 
one  lying  south  and  southwest  of  the  triangu- 
lar tract,  containing  970.4  acres;  and  one  lying 
north  and  northwest  of  the  said  triangular 
tract,  containing  101.5  acres,  according  to  the 
plat.  The  plaintiff  offered  to  testify  that  the 
plat  was  made  for  the  purpose  of  the  sale  to 
the  defendants  and  to  accompany  the  deed,  and 
that  the  plat  was  in  fact  delivered  to  the  gran- 
tees at  the  time  of  the  execution  and  delivery 
of  the  deed.  He  further  offered  to  testify  that 
at  the  time  the  sale  was  made  it  was  specifical- 
ly understood  that  the  triangular  tract,  marked 
"CJhurch  and  School  Property,"  was  not  con- 
veyed to  the  grantees.  The  plaintiff  also  of- 
fered to  show  by  T.  C.  Jackson,  the  surveyor, 
that  the  land  was  surveyed,  and  that  the  acre- 
age mentioned  in  the  deed  is  included  in  the 
general  tract  conveyed  thereby,  exclusive  of 
the  5  acres  contained  in  the  triangular  tract, 
and  that  he  did  not  include  the  land  in  dispute 
in  the  acreage  as  shown  by  the  plat.  The  court 
rejected  all  the  oral  evidence  offered,  and  the 
plaintiff  rested  his  case  on  the  deed  and  map 
and  the  admission  of  the  defendants  that  at 
the  time  of  the  execution  and  delivery  of  the 
deed  to  them  the  title  to  the  land  in  dispute 
was  in  the  plaintiff;  that  is,  that  the  plaintiff 
had  title  to  the  land  in  dispute,  unless  the  deed 
in  evidence  conveyed  title  to  the  defendants. 
The  court  granted  a  nonsuit,  and  the  plaintiff 
excepted.  Held,  a  deed,  for  a  description  of 
the  land  conveyed,  may  refer  to  a  plat  or  map, 
and  the  plat  or  map  to  which  reference  is  thus 
made  is  considered  as  incorporated  in  the  deed 
itself.  8  Devlin  on  Real  Estate,  (  1020;  State 
V.  Georgia  Railway  &  Power  Ck>.,  141  Ga.  153, 
80  S.  B.  657. 

2.  Deeds   ^=»97  —  Pabticttlar   desobiption 
controls  general  debcbiption. 

In  the  construction  of  a  deed  the  real  in- 
tent is  to  be  gathered  from  the  whole  descrip- 
tion, including  the  general  description,  as  well 
as  the  particular;  but,  as  a  general  rule,  where 
a  repugnancy  exists  between  a  general  and  a 
particular  description  in  a  deed,  the  latter  will 
control.  8  Devlin  on  Real  Estate,  |  1039,  and 
cases  cited  in  note;  Aiken  v.  Wallace,  134  Ga. 
873,  68  S.  B.  937. 

3.  Evidence    ^=»448,    460(4)  —  Pabol   evi- 
dence TO  EXPLAIN  XJNCEBTAIN  DEBCBIPTION 

IN  DEED. 

Where  the  descriptive  terms  of  a  deed  are 
clear  and  unambiguous,  the  court  will  construe 
the  terms,  and  parol  evidence  is  not  admissible 
to  control  the  legal  effect  of  such  description. 
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Bat,  where  the  description  giren  is  uncertain 
and  ambiguous,  parol  evidence  is  admissible 
to  correctly  apply  the  descriptive  terms. 

4.  Evidence  ^s»450(3)— Parol  evidence  to 
explain  d17cebtain  description  in  deed. 
In  the  present  case  the  description  in  the 
deed,  considering  the  map  as  a  part  thereof, 
was  at  least  uncertain  and  ambiguous,  and  pa- 
rol evidence  was  admissible  to  show  to  what 
it  truly  applied.  The  court  therefore  erred  in 
rejecting  the  evidence  offered,  and  the  rejected 
evidence,  with  the  evidence  and  admission  ap- 
pearing  in  the  record,  was  sufficient  to  carry 
the  case  to  the  Jury. 

Error  from  Superior  Court,  Taliaferro 
County;   B.  F.  Walker,  Judge. 

Action  by  J.  P.  Tilley  against  B.  H.  Mal- 
colm and  another.  Judgment  of  nonsuit,  and 
plaintiff  brings  error.    Reversed. 

A.  G.  Golucke,  of  CrawfordviUe,  and  Col- 
ley  &  Colley,  of  Washington,  Ga.,  for  plain- 
tiff in  error. 

Hawes  Cloud,  of  Crawfordville,  and  Sam- 
uel H.  Sibley,  of  Union  Point,  for  defend- 
ants In  error. 

GEORGE,  J.  Judgment  reversed.  All  the 
Justices  concur,  except  ATKINSON,  J.,  ab- 
sent 


(24  Oa.  App.  801) 

WARLICK  T.  McLEOD.    (No.  10475.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

Oct.  20,  1919.    Rehearing  Denied 

Nov.  19,  1919.) 

(ByllahuM  tnf  ih€  Court.) 

Bail  ^=;»2— Discizabob  of  defendant  on  his 
own  becoonizancb. 
This  cage  Is  an  application  for  discharge 
in  a  bail  trover  proceeding.  The  court  did  not 
err  in  discharging  the  applicant  upon  his  own 
recognizance,  since  there  was  evidence  to  an- 
thoriza  a  finding  to  the  effect  that:  (1)  The  ap- 
plicant was  at  the  time  the  application  was 
made,  and  had  since  remained,  in  the  legal  cus- 
tody of  the  sheriff  (Everett  v.  Holoomb,  1  Ga. 
App.  794,  58  S.  E.  287) ;  (2)  that  he  was  nn- 
.  able  to  give  the  bond  and  security  required  by 
law;  and  (3)  that  the  nonproduction  of  the 
property  sued  for  was  a  physical  impossibility 
at  the  time  of  the  issuance  of  the  writ,  which 
condition  had  continued  to  exist  without  subse- 
quent fault  or  misconduct  on  the  part  of  the 
applicant  (Marsh  v.  Fletchtf  Co.,  17  Ga.  App. 
735,  88  S.  E.  416). 

Error  from  Superior  Court,  Floyd  0>imty ; 
Moses  Wright,  Judge. 

Bail  trover  proceeding  by  J.  T.  Warlick 
against  J.  F.  McLeod.  Defendant's  applica- 
tion for  a  discharge  granted,  and  plaintiff 
brings  error.    Affirmed. 

Henry  Walker,  of  Rome,  for  plaintiff  in 
error. 


L.  H.  Covington,  of  Rome,  for  defendant  in 
error. 

JENKINS,  P.  J.    Judgment  affirmed. 

STEPHENS  and  SMITH,  JJ^  concur. 


(24  Ga.  App.  486) 
McDERMID  T.  RENTZ.     (No.  10086.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2, 

Nov.  19,  1919.) 

(SyUahu$  hy  the  Court.) 

1.  Pauties  «=»95(1)— Plkadino  «=»248(17)— 
amendment  bt  aodwo  ,  noioival  use 
pulintifr,  mot  8ettinq  up  nsw  cause  of 

ACTION. 

Where  a  bank  brought  suit  on  a  promissory 
note  given  for  capital  stock  in  the  bank,  and 
at  the  trial  term  an  amendment  was  allowed, 
making  a  named  person,  termed  a  liquidating 
agent,  an  additional  party  plaintiff,  the  amend- 
ment alleging  that  two  persons  had  been  named 
by  the  stockholders  as  liquidating  agents  for 
the  purpose  of  winding  up  the  affairs  of  the 
bank  (the  bank  having  no  assets  to  pay  its 
debts  in  full),  the  amendment  did  not  set  up  a 
new  cause  of  action  or  make  a  new  party  plain- 
tiff, but  in  legal  effect  the  amendment  was 
merely  an  attempt  to  make  the  person  termed 
liquidating  agent  an  additional  nominal  party 
plaintiff,  suing  for  the  use  of  the  bank,  its 
depositors,  and  outside  creditors. 


2.  Continuance  €=s»7,  14(2)~DisoBEnoN  or 

COUBT    ON     GBANTINO    nOCATEBIAI.    AMEND- 
MENT. 

Motions  for  continuance  are  addressed  to 
the  broad  discretion  of  the  court,  and  there 
was  no  abuse  of  this  discretion  in  overruling 
the  defendant's  motion  to  continue  because  of 
the  filing  of  the  amendment  referred  to  above. 

8.  DiBBCTBD  VERDICT. 

Neither  in  the  answer  nor  In  the  evidence 
is  any  question  of  fraud  properly  raised,  and, 
there  being  no  evidence  to  sustain  a  plea  of 
fraud,  the  judge  did  not  err  in  directing  a  ver- 
dict for  the  plaintiff. 

Error  from  Superior  Court,  Cook  County ; 
W.  E.  Thomas,  Judge. 

Suit  by  a  certain  bank,  amended  by  adding 
the  name  of  George  Rentz  as  liquidating 
agent,  against  H.  0.  McDermid.  Directed 
verdict  for  Rentz,  and  defendant  brings  er- 
ror.   Affirmed. 

R.  A.  Hendricks,  of  Nashville,  for  plaintiff 
in  error. 

W.  R.  Smith  and  W.  D.  Buie,  both  of 
Nashville,  for  defendant  in  error. 

SMITH,  J.    Judgment  affirmed. 

JENKINS,    P.    J.,    and    STEPHENS.    J., 

concur. 
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(24  Oa.  ApiK  481) 

CAIiVITT  V.  MAYOR,  ETC.,  OF  CITY  OF 
SAVANNAH.    (No.  10671.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

Nov.  19,  1919.) 

(SyUahus  ly  the  Court,) 

1.  Municipal  cobpobations  ^=»703(1)— Subb- 
tt  on   bond   not  pbobbb  pabty  to   suit 

AGAINST  JITNEY  BUS   DBIVBB;     "PUBUO  OF- 
nCEB." 

A  jitney  driver,  operating  a  jitney  bus  un- 
der a  license  granted  by  the  city  of  Savannah 
in  accordance  with  the  terms  of  an  ordinance 
regulating  the  operation  of  all  such  vehicles, 
18  not  a  "public  officer"  in  contemplation  of 
law,  and  in  a  suit  against  such  a  driver,  by  a 
person  who  claimed  to  have  been  injured  by 
his  negligence  in  the  operation  of  a  jitney  bus, 
the  surety  on  the  bond  of  the  jitney  driver  is 
not  a  proper  party  to  the  proceeding,  and  the 
court  did  not  err  in  dismissing  the  case  as  to 
the  surety. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  Second  Series,  Public  Officer.] 

2.  Municipal  cobpobations  #=5>703(1)— Judg- 
ment AGAINST  PRINCIPAL  ONLT  PBIMA  FACIE 

SVIDENCE   AGAINST   8UBBTT. 

Where  suit  was  brought  against  such  a 
surety  after  judgment  had  been  obtained  against 
his  principal,  the  judgment  against  the  prin- 
cipal was  not  conclusive  as  to  the  liability  of 
the  surety,  but  was  only  prima  fade  evidence 
thereof,  and  the  surety  could  set  up  any  legal 
defense  showing  want  of  liability  on  the  part 
of  his  prindpaL 

Error  from  City  Court  of  Savannali;  Davis 
Freeman,  Judge, 

Snlt  by  the  Mayor,  etc.,  of  Savannah,  for 
use  of  Mrs.  Mary  J.  Cullum,  against  W.  P. 
Calvitt.  Judgment  for  plaintiff,  and  def^id- 
hut  brings  error.    Reversed. 

Robt.  L.  Colding,  of  Savannah,  for  plain- 
tiff In  error. 

F.  P.  Mclntlre,  M.  H.  Bernstein,  and  Leo  A 
Morrlssy,  all  of  Savannah,  for  defendant  in 
error. 

SMITH,  J.  F.  W.  Donnelly,  as  prindpal, 
and  W.  P.  Calvitt,  as  surety,  gave  a  bond 
commonly  called  a  jitney  bus  bond,  to  the 
mayor  and  aldermen  of  the  dty  of  Savannah, 
conditioned  that — 

"In  the  event  of  any  person  or  property  being 
injured  or  damaged  by  the  operation  of  any 
such  vehicle  for  which  the  owner  may  be  liable 
under  the  laws  of  Georgia,  the  person  so  in- 
jured in  his  person  or  property  shall  have  a 
right  of  action  under  this  bond,"  etc. 

This  bond  was  given  in  accordance  with  a 
city  ordinance  requiring  all  jitney  drivers  to 
make  such  a  bond.  Mrs.  Mary  J.  Cullum  was 
Injured  by  a  jitney  bus  which  was  operated 
by  Donnelly,  and  she  brought  suit  against 
him  as  principal  and  Calvitt  as  surety  on  his 


bond.  The  surety  demurred  to  the  8uit«  upon 
the  ground  that  there  was  a  misjoinder  of 
causes  of  action,  because  the  suit  was  one 
sounding  both  in  tort  and  contract  The 
court  sustained  the  demurrer  and  dismissed 
the  case  as  to  the  surety.  The  case  then  pro- 
ceeded to  trial  against  the  prindpal,  and 
neither  he  nor  his  counsel  were  in  court  when 
the  case  was  called,  and  a  verdict  and  judg- 
ment was  obtained  against  him  for  $1,000. 

The  mayor  and  aldermen  of  the  city  of  Sa- 
vannah, for  the  use  of  Mrs.  Mary  J.  Cullum, 
then  brought  the  present  'suit,  seeking  to 
hold  Calvitt  responsible  as  surety  on  the 
bond.  The  plaintiff  introduced  in  evidence 
the  record  in  the  case  of  Mrs.  Cullum  against 
Donnelly,  together  with  the  verdict  and  judg- 
ment in  that  case.  The  plaintiff  also  intro- 
duced in  evidence  the  bond,  and  then  rested. 
The  defendant  offered  evidence  to  show  that 
Donnelly  was  not  to  blame  for  the  injury  to 
Mrs.  Cullum,  contending  that,  if  this  were 
true,  the  plaintiff  was  not  entitled  to  recover 
against  him  as  surety.  The  court  held  that 
the  judgment  agaiQst  Donnelly  was  condu- 
sive  as  against  Calvitt,  the  surety,  both  as  to 
the  question  of  injuries  sustained  and  the 
amount  of  the  damages,  and  ruled  out  aU 
the  evidence  of  the  defendant  This  ruling 
is  complained  of  as  error,  and  raises  the  only 
question  for  adjudication  in  the  case. 

[1,2]  The  court  erred  In  ruling  out  the  tes- 
timony offered  by  the  defendant  A  casual 
reading  of  the  bond  shows  that  the  surety 
thereon  never  obligated  himself  to  pay  any 
judgment  that  might  be  obtained  against  the 
principal  named  therein,  its  language  being; 

"Dna  bond  is  condition  to  the  effect  that 
in  the  event  of  any  person  or  property  being 
injured  or  damaged  by  the  operation  of  any 
such  vehide,  from  which  the  owner  may  become 
liable  under  the  laws  of  Georgia,  the  person  so 
injured  in  his  person  or  proper^  shall  have  a 
right  of  action  under  this  bond.*' 

The  action  In  the  present  case  is  not  one 
to  enforce  the  obligations  of  the  bond  as 
against  both  the  prindpal  and  the  surety,  but 
is  against  the  surety  alone,  seeking  to  hold 
him  liable  for  the  verdict  obtained  against 
the  principal  on  a  previous  tria}.  The  peti- 
tion in  the  case  under  consideration  set  forth 
facts  showing  that  the  plaintiff  was  injured, 
the  manner  of  her  injury,  and  all  attending 
circumstances.  While  the  record  in  the  for- 
mer suit  is  conclusive  as  to  the  prindpal,  it 
is  only  prima  fade  evidence  of  the  surety's 
liability,  since  the  surety  was  not  a  party  to 
the  former  proceeding ;  his  name  having  been 
properly  stricken  on  demurrer.  This  being 
true,  the  surety,  who  is  the  defendant  in  the 
present  suit,  had  the  right  to  show  by  com- 
i)€tent  proof  that  the  principal  was  not  re- 
sponsible for  the  injuries  sustained  by  the 
plaintiff.  The  principle  here  laid  down  waa 
definitely  dedded  in  the  case  of  Walker  ft 
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Taylor  y.  Shannon,  21  Ga.  App.  39,  03  S.  E. 
498,  where  it  is  said: 

"A  judgment  against  an  administrator,  in 
an  action  on  an  alleged  debt  of  his  intestate, 
when  the  defendant  lias  failed  to  plead  a  want 
of  assets,  is  condasive  as  to  the  question  of 
a  sufficiency  of  a&sets  to  pay  the  debt.  As  to  a 
surety  upon  the  administrator's  bond,  however, 
the  judgment  is  not  condusire  upon  such  ques- 
tion, but  is  prima  facie  evidence  only,  and  when 
sued  upon  the  bond  the  surety  may  plead  and 
prove  a  deficiency  of  assets  in  the  hands  of  his 
principal  liable  to  the  payment  of  the  debt.** 

See,  also,  Gibson  v.  Robinson,  90  Ga.  756, 
16  S.  E.  969,  35  Am.  St.  Rep.  250;  Whiddon 
T.  Williams,  98  Ga.  310,  24  S.  E.  437. 

Clearly  therefore,  a  person  who  is  not  a 
party  to  a  proceeding  is  not  Judicially  con- 
dnded  by  a  verdict  and  Judgment  rendered 
therein.  There  Is  a  manifest  difference  be- 
tween holding  a  surety  liable  on  an  attach- 
ment bond,  a  dispossessory  warrant  bond,  or 
trover  bond,  or  other  numerous  statutory 
bonds,  because  in  all  such  proceedings  the 
bond  is  conditioned  to  pay  the  Judgment  ob- 
tained in  a  given  action.  This  is  not  so  in  a 
jitney  bus  bond,  like  the  one  under  consider- 
ation. The  surety  was  therefore  entitled  to 
submit  proof  to  rebut  the  prima  facie  case 
made  against  him. 

Judgment  reversed. 

JENKINS,  P.  J.,  and  STEPHENS,  J.,  con- 
cur. 


(24  Oa.  App.  484) 

GEORGIA  GROCERY  CO.  v.  BRUNSON. 

(No.  10684.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

Nov.  19,  1919.) 

(8yUabu9  by  the  Court,) 
Certiobabi    ^=»70(8)— ^Husband    and    wife 

^=»19(7, 13)— LIABILITT  or  MABBIED  WOMAN 
ON  PERSONAL  ACCOUNT  FOE  OBOCEBIES; 
OBANT  OF  FIB8T  NEW  TBIAL. 

While  it  is  true  that  a  married  woman  who 
personally  applies  to  a  tradesman  for  the  pur- 
chase of  groceries,  stating  that  she  wishes  to 
open  an  account  in  her  own  name,  and  directs 
the  plaintiff  to  charge  the  goods  to  her,  will  be 
personally  liable  therefor,  where,  in  pursuance 
of  such  express  understanding,  the  goods  are 
delivered  and  charged  to  her  (Bell  v.  Rossignol, 
143  Ga.  150,  84  S.  E.  542,  L.  R.  A.  1915D, 
1184,  Ann.  Cas.  1917C,  576;  Goodson  v.  Powell, 
9  Ga.  App.  497,  71  S.  E.  765;  Smith  v.  Brown, 
16  Ga.  App.  608,  85  S.  B.  950),  still  the  husband 
is  bound  to  support  and  maintain  the  wife, 
and,  where  necessaries  are  furnished  to  the  wife 
in  the  absence  of  any  such  express  agreement, 
the  presumption  is  that  she  contracted  for  them 
in  the  right  of  her  general  agency  for  her  hus- 
band, and  that  he,  and  not  she,  is  liable  (Civ. 
Code  1910,  §  2996 ;  Wrightsville  &  TennHle  R. 
Co.  ▼.  Vaughan,  9  Ga.  App.  371,  378.  71  S.  B. 
691;    Oliver  v.  Webb,  12  Ga.  App.  216,  76  S. 


E.  1081).  This  is  true  even  though  the  creditor 
may  have  himself  intended  to  credit  the  wife 
and  not  the  husband,  unless  it  be  that  such  in- 
tention was  expressly  declared  or  communicated 
to  the  wife.  Rushing  v.  Clancy,  92  Ga.  769, 
19  S.  E.  711.  There  being  a  contested  issue 
of  fact  for  the  jury  in  this  case,  as  to  whether 
or  not  the  credit  was  expressly  given  to  the 
wife,  the  judgment  of  the  superior  court  aua- 
taining  the  certiorari  and  granting  a  first  new 
trial  wiU  not  be  disturbed.  Mitchell  v.  Treanor, 
11  Ga.  824,  66  Am.  Dec.  421  (4):  Weathersby 
V.  Jordan,  124  Ga.  68,  52  S.  E.  83;  Loftin  v. 
Great  Southern  Asaociation,  9  Ga.  App.  121,  70 
S.  B.  853. 

Error  from  Superior  Court,  Laurens  Coun- 
ty; J.  L.  Kent,  Judge. 

Action  by  the  Georgia  Grocery  Company 
against  M.  D.  Brunson.  Verdict  for  plain- 
tiff, and,  from  a  Judgment  sustaining  a 
certiorari  and  granting  a  first  new  trial* 
plaintiff   brings   error.     Affirmed. 

M.  H.  Blackshear,  of  Dublin,  for  plaintiff 
in  error. 

Larsen  ft  Crockett,  of  Dublin,  for  def aid- 
ant in  error. 

JENKINS,  P.  J.    Judgment  afOrmed. 

STEPHENS  and  SMITH,  JJ.,  concur. 


(24  Oft.  App.  456) 

HARTLEY  et  aL  v.  FOLDS.     (No.  10406.) 

(Court  of  Appeals  of  Georgia,  Dirision  No.  2. 

Nov.  19,  1919.) 

(8ymhu4  by  the  Court,) 

1.  Action  ^=s>47— Joinder  or  claims  xx  de- 
licto WITH  CLAIMS  EZ  CONTBACTU. 

"All  claims  arising  ez  contractu  between 
the  same  parties  may  be  joined  in  the  same  ac- 
tion, and  all  claims  arising  ex  delicto  may  in 
like  manner  be  joined."  Civil  Code  1910.  f 
5521;  Hillside  Cotton  Mills  v.  Ellis,  28  Ga. 
App.  — ,  97  S.  E.  459  (4).  Claims  arising  ez 
contractu  cannot  be  joined  in  the  same  suit  with 
claims  arising  ez  delicto.  Wolff  v.  Southern 
Ry.  Co.,  130  Ga.  251,  60  S.  B.  569. 

2.  Action  ^=;»47— Claim  ex  delicto— C^laim 
ex  contbactu. 

The  cause  of  action  upon  which  the  plain- 
tiff sought  to  recover  the  profits  which  would 
have  arisen  from  the  purchased  timber  had  not 
the  defendants  breached  the  contract  of  sale  waa 
a  claim  ex  contractu.  The  cause  of  action  upon 
which  the  plaintiff  sought  to  recover  damages 
arising  from  the  alleged  destruction  by  the  de- 
fendants of  the  plaintifTs  lumber  and  aawmiU 
was  a  claim  ez  delicto. 

3.  Pleading  ^=»249(2)  —  Amendment  con- 
vebtinq  claim  ex  contractu  to  one  ex 
delicto. 

An  action  based  upon  a  claim  ez  contractu 
cannot  by  amendment  be  converted  into  an  ac- 
tion ez  delicto.    Civil  Code  1910,  {  5683;  Sharpe 
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V.  Columbus  Iron  Works  Co.,  136  Ga.  483,  11 
S.  E.  787. 

4.  Allowance  of  amendment  —  Misjoindeb 
OF  causes  of  action. 

In  this  case- the  court  erred  in  allowing  the 
amendment  by  which  it  was  sought  to  convert 
the  claim  sued  on  ez  contractu  into  an  action  ex 
delicto,  and  in  overruling  the  demurrer  based 
upon  the  ground  that  the  petition  contained  a 
misjoinder  of  causes  of  action. 

Error  from  City  Court  of  CarroUton ;  Jas. 
Beall,  Judge. 

Action  by  E.  D.  Folds  against  Mrs.  M.  A. 
Hartley  and  others.  Demurrer  to  amended 
petition  overruled,  and  defendants  bring  er- 
ror.   Beversed. 

Folds  sued  Hartley  et  aL,  alleging  that  he 
bad  purchased  of  them  the  sawing  timber  on 
a  certain  described  tract  of  land ;  that  under 
the  contract  he  was  to  deliver  to  defendants, 
as  payment  for  the  timber  purchased,  a  cer- 
tain stated  quantity  of  the  lumber  and 
shingles  whi<^  he  was  to  saw  from  the  tim- 
ber on  said  premises;  that  in  accordance 
with  the  terms  of  the  contract,  he  had  moved 
his  mill  upon  the  premises  referred  to,  had 
begun  the  sawing,  and  had  delivered  to  de- 
fendants a  portion  of  the  lumber  as  thus 
obligated;  that  the  contract  was  breached 
by  the  defendants,  plaintiff  being  forbidden 
from  cutting  or  sawing  the  remaining  por- 
tion of  the  purchased  timber,  and  from  en- 
tering further  upon  the  premises^  He  also 
alleges  "that  on  the  29th  day  of  August,  1917, 
your  petitioner's  mill  was  burned  by  the  de- 
fendants, and  destroyed,  and  15,000  feet  of 
lumber."  He  claims  damages  "by  reason  of 
the  breach  of  said  contract"  as  follows:  (1) 
The  net  value  to  him  of  the  remaining  un- 
sawed  timber;  (2)  the  value  of  the  timber 
already  sawed ;  and  (3)  the  value  of  the  saw- 
mill which  "was  destroyed  by  fire  set  by  the 
defendants,"  each  separately  itemized,  and 
all  aggregating  a  stated  sum,  less  a  credit 
represented  by  the  value  of  the  lumber  and 
shlpgles  which  still  remained  undelivered 
under  the  terms  of  the  contract  of  purchase 
and  sale.  The  demurrer  to  the  petition  as 
entered  by  the  defendants  was  based  partly 
upon  the  ground  that  there  was  a  misjoinder 
of  causes  of  action.  Petitioner  amended  his 
petition  by  striking  subsection  (k)  of  para- 
graph 2,  which  read  as  follows: 

'*Your  petitioner  shows,  therefore,  that  he  has 
been  damaged  by  reason  of  the  said  breach  of 
the  contract  in  the  above-stated  manner  for 
the  following  reason" 

— substituting  in  lieu  thereof  the  following: 

"Tour  petitioner  therefore  alleges  that  by  rea- 
son of  the  torts  aforesaid  he  has  been  damaged 
aa  hereinbefore  and  hereinafter  set  out." 

This  amendment  was  allowed  over  the 
defendants'  objection,  and  the  court  then  pro- 


ceeded to  overrule  the  demurrer  to  the  peti- 
tion as  amended.  To  these  rulings  of  the 
court  exceptions  are  now  taken. 

Smith  &  Smith,  of  CarroUton,  for  plaintiffs 
in  error. 

S.  Holdemess  and  Boykin  &  Boykin,  all  of 
CarroUton,  for  defendant  in  error. 

SMITH,  J.     Judgment  reversed. 

JENKINS,  P.  J.,  and  STEPHENS,  J.,  con- 
cur. 


(24  Oa.  App.  452) 

WBATHERBY  et  al.  v.  PITTMAN  et  aL 

(No.  10465.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

Nov.  19,  1919.) 

(ByUahus  ly  the  Court,) 

1.  Bills  and  notes  ^=»92(7)  —  Considera- 
tion  OF  NOTE  TO  ATTOBNBYS  APPOINTED  TO 

defend;    *'oood  consideration;"    "valu- 
able CONSIDERATION." 

''Considerations  are  distinguished  into  good 
and  valuable.  A  good  consideration  is  such  as 
is  founded  on  natural  duty  and  affection,  or  on 
a  strong  moral  obligation.  A  valuable  consid- 
eration is  founded  on  money,  or  something  con- 
vertible to  money,  or  having  a  value  in  money, 
except  marriage,  which  is  a  valuable  considera- 
tion."   Civ.  Code  1910,  {  4243. 

(a)  Thus  a  note  given  for  professional  serv- 
ices is  not  nudum  pactum  merely  because  the 
payees  named  therein,  who  were  attorneys  at 
law,  were  bound,  having  been  appointed  by  the 
court,  to  defend  without  compensation  the 
makers'  brother  in  a  criminal  prosecution  for 
murder,  and  this  is  true  notwithstanding  such 
appointment  was  unknown  to  the  makers  at 
the  time  they  executed  the  note.  The  trial 
judge  therefore  did  not  err  in  striking  the  plea 
which  sought  to  set  up  this  defense. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  CU>od 
Consideration;    Valuable  Consideration.] 

2.  Principal  and  agent  ^=>117(5),  164(1)  — 
authoaitt  to  sign  note  not  necessarily 

UNDER  SEAL. 

Where  one  signs  the  name  of  another  on 
the  back  of  a  promissory  note  which  is  as  to 
the  principal  debtors  a  sealed  instrument,  but 
which  is  not  such  an  instrument  as  to  the  sure- 
ty whose  name  is  signed  thereon  because  his 
signature  is  not  under  seal  (Ridley  v.  High- 
tower,  112  Ga.  476,  37  S.  B.  733  [1, 2]),  it  is 
not  necessary  that  the  authority  to  sign  the 
note  be  under  seal.  Neither  is  it  necessary  that 
the  authority  to  sign  the  note  be  in  writing 
(Connor  v.  Hodges,  7  6a.  App.  153,  66  S.  E. 
546[4a]),  and  a  subsequent  ratification  of  the 
same,  such  as  is  testified  to  by  one  of  the  plain- 
tiffs in  this  case,  is  sufficient  to  bind  the  surety. 


3.   SXTFFIGIENCT  OF  EVIDENCE  TO  SUSTAIN  VER- 
DICT* 

There  was  evidence  to  authorize  the  Judg- 
ment of  the  trial  judge   (who  tried  the  case 


or  oth«r  cases  see  same  topic  and  KEY-NUMBER  in  all  Key-Numbered  Digests  and  Indexes 
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without  a  jury)  finding  In  favor  of  the  plain- 
tiffs and  against  all  three  defendants. 

(Aitfiiional  Syllabus  by  Editorial  Staff.) 

4.  Attorney  and  client  ^=»23— -Duty  op  at- 
torney TO  defend  under  APPOINT^fENT  OF 
COURT. 

While  there  is  no  statute  law  in  Georgia  ex- 
pressly requiring  an  attorney  to  defend  a  per- 
son charged  with  crime,  though  Civ.  Code  1910, 
I  62(61  gives  all  persons  accused  the  privilege 
of  counsel,  an  attorney  at  law  as  a  sworn  of- 
ficer should  never  reject  an  appointment  to  de- 
fend the  defenseless  or  the  oppressed. 

Error  from  Qty  Court  of  Floyd  County; 
W.  J.  Nunnally,  Judge. 

Suit  by  C.  0  Plttman  and  another  against 
W.  A.  Weatherby  and  others.  Judgment  for 
plaintiffs,  and  defendants  bring  error.  Af- 
firmed. 

Harris  &  Harris,  of  Rome,  for  plaintiffs  in 
error. 

L.  H.  Covington,  of  Rome,  for  defendants 
in  error. 

SMITH,  J.  Messrs.  Townsend  and  Pltt- 
man brought  suit  on  a  note  against  Will 
Weatherby,  "W.  A.  Weatherby,  and  John 
Weatherby.  The  two  defendants  first  named 
filed  a  plea  setting  up  that  the  note  sued  up- 
on, which  was  given  for  professional  services 
to  be  rendered  by  the  payees,  was  a  nudum 
pactum,  since  the  plaintiffs,  who  were  at- 
torneys, had  been  appointed  by  the  court  to 
defend  their  brother  in  a  criminal  prosecu- 
tion for  murder,  and  had  they  known  of 
such  appointment  they  would  not  have  exe- 
cuted the  note,  as  the  plaintiffs  were  already 
under  obligation  to  serve  without  compensa- 
tion. The  court,  upon  oral  motion,  struck 
this  plea ;  and  to  this  ruling  the  defendants 
excepted.  The  defendant  John  Weatherby, 
whose  name  was  signed  on  the  back  of  the 
note,  filed  a  plea  of  non  est  factum,  in  which 
he  set  up  that  his  name  was  so  signed  with- 
out his  written  authority,  and  that  written 
authority  was  essential,  since  the  note  was  a 
sealed  instrument  The  case  went  to  trial  on 
the  Issue  raised  by  this  plea  and  the  judge, 
who  was  sitting  without  the  Intervention  of  a 
Jury,  after  hearing  the  evidence  submitted 
by  both  sides,  rendered  Judgment  in  favor  of 
the  plaintiffs;  and  to  this  Judgment  the  de- 
fendants excepted. 

The  note  sued  upon  was  introduced  in  evi- 
dence. It  was  under  seal,  and  signed  by  W. 
A.  Weatherby  and  Will  Weatherby,  and  in- 
dorsed on  the  back  by  John  Weatherby.  C. 
0.  Pittman  testified  that  he  was  one  of  the 
plaintiffs  and  one  of  the  payees  in  this  note ; 
that  the  note  was  given  to  him  and  Town- 
send,  the  other  payee,  for  defending  John 
Weatherby  on  the  charge  of  murder;  that 
Will  Weatherby  signed  the  note  and  also 
signed  W.  A-  Weatherby's  name  thereto,  in 


the  pres^ice  of  and  at  the  request  of  the  lat- 
ter; that  John  Weatherby  was  not  present 
whm  the  note  was  signed,  but  that  his  name 
was  signed  on  the  back  thereof  by  Will 
Weatherby;  that  "after  the  note  was  signed 
he  saw  John  Weatherby,  and  told  him  about 
the  note,  and  that  Will  had  signed  his  name 
on  the  back  of  it,  and  he  [the  defendant]  said 
that  was  all  right  ;'*  that  at  the  time  the  note 
was  excuted  John  Weatherby  was  in  Jail  and 
had  not  been  tried.  .John  Weatherby,  being 
duly  sworn,  testified  that  he  neither  signed 
the  note  in  question  nor  authorized  any  one 
else  to  sign  it  for  him,  and  that  he  never 
ratified  the  signing  of  his  name  on  the  back 
of  the  note;  that  he  was  not  present  when 
the  note  was  signed  and  never  knew  his 
name  was  signed,  on  the  back  thereof  until 
after  It  became  due  and  payment  was  de- 
manded. 

The  record  presents  only  two  questions  for 
adjudication:  First,  did  the  court  err  in 
striking  the  plea  of  W.  A.  and  Wni  Weather- 
by; and,  second,  did  the  court  err  in  hold- 
ing that  John  Weatherby  was  bound  on  the 
note,  which  was  a  sealed  instrument,  al- 
though his  name  was  signed  on  the  ba(^  of 
the  same  without  his  written  authority,  in 
view  of  his  oral  ratification  thereof. 

[4]  We  will  proceed  briefly  to  discuss  these 
questions  in  their  order.  While  there  is 
no  statute  law  in  this  state  expressly  requir- 
ing an  attorney  to  defend  a  person  charged 
with  crime,  yet  the  Civil  Cbde  1910,  {  6361, 
declares  that  all  persons  accused  of  crime 
shall  have  the  privilege  and  benefit  of  counsel. 
An  attorney  at  law  in  this  state  is  a  sworn] 
officer,  with  all  the  legal  duties  and  privileges  < 
attached  to  his  office.  One  of  such  duties 
is  to  never  reject,  when  appointed  by  the 
court,  the  case  of  the  defenseless  or  the 
oppressed.  This  duty  is  one  that  has  been 
recognized  for  many  years,  having  come 
down  to  us  from  the  common  law,  and  it 
may  be  said  to  the  credit  of  the  bar  of  this 
state  that  it  has  been  so  Jealously  guarded  by 
lawyers  generally  that  to-day  they  no  longer 
look  upon  it  as  a  duty  but  as  a  special  privi- 
lege, always  pointed  to  with  professional 
pride.  When,  therefore,  the  presiding  Judge 
of  a  court  calls  upon  counsel  to  defend  a  per- 
son accused  of  crime  and  destitute  of  means, 
it  is  his  duty  to  do  so  to  the  best  of  his 
ability.  If  he  fails  under  these  circumstanc- 
es he  does  a  grave  injustice,  not  only  to 
humanity,  but  also  to  his  profession.  In 
such  cases  counsel  must  look  alone  to  the 
possible  future  ability  and  willingness  of  the* 
accused  to  remunerate  him  for  his  efforts 
where,  as  in  our  state,  no  provision  for  com- 
pensation is  made  by  statute.  In  some  in- 
stances, no  doubt,  it  is  a  hardship  upon  an 
attorney  to  be  obliged  to  defend  poor  persons 
without  compensation,  but  when  called  upon 
it  is  a  duty  which  he  owes  to  his  profession. 
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to  the  court  engaged  in  the  trial,  and  to  the 
cause  of  humanity  and  Jnstice,  not  to  with- 
hold his  assistance,  nor  spare  his  best  exer- 
tions, in  the  defense  of  one  who  has  the 
double  misfortune  to  be  stricken  by  poverty 
and  accused  of  crime.  It  may  not  be  amiss 
to  state  that  from  my  observation  as  a  trial 
Judge  and  from  what  I  know  of  the  members 
of  the  bar  of  this  state,  I  am  satisfied  that 
no  poverty  stricken  person  accused  of  crime 
will  ever  suffer  for  want  of  professional  aid, 
whether  he  be  black  or  white. 

[1,  2]  While,  therefore,  it  was  the  duty  of 
the  attorneys  in  the  present  case,  who  were 
appointed  by  the  court,  to  defend  without 
compensation,  or  even  the  hope  thereof,  the 
brother  of  the  makers  of  the  note  sued  on, 
if  he  was  by  reason  of  poverty  or  other  cause 
defenseless,  this  duty  did  not  in  any  way 
render  nudum  pactum  their  contract  for  at- 
torney's fees,  entered  into  with  them  after 
such  appointment  by  the  court,  since  the 
contract  was  founded  on  a  moral  obligation 
at  least  and  the  accused  was  not  altogether 
defenseless,  for  two  of  his  brothers  actually 
employed  counsel  to  defend  him.  In  other 
words,  although  it  was  the  duty  of  the  at- 
torneys in  this  case  to  render  professional 
aid  without  comx>ensatlon,  this  duty  did  not 
relieve  the  defendants  from  the  moral  obli- 
igation  to  pay  for  the  service  actually  ren- 
dered, since  the  honesty  and  rectitude  of  the 
thing,  taken  in  connection  with  the  written 
promise  to  pay,  form  a  sufficient  considera- 
tion to  make  the  obligation  enforceable  at 
law.  As  familiar  illustrations  of  this  prin- 
ciple and  its  application,  attention  is  di- 
rected to  cases  of  promises  to  pay  debts 
barred  by  the  statute  of  limitations,  and  those 
to  revive  debts  dis(^arged  by  the  opera- 
tion of  bankrupt  or  insolvent  laws.  To  hold 
otherwise  would  be  a  travesty,  not  only  up- 
on the  rights  of  the  attorneys  in  this  case,  but 
upon  the  honorable  profession  which  they 
represent,  for  to  the  attorney  his  profession 
is  his  livelihood.  There  was  therefore  no  er- 
ror in  striking  the  plea  which  sought  to  set 
up  this  defense. 

Coming  now  to  the  next  question,  we  affirm 
the  ruling  of  the  lower  court  in  holding  that 
the  defendant  John  Weatherby  was  not  re- 
lieved of  liability  on  the  note,  which  was  a 
sealed  instrument,  merely  because  there  was 
no  written  authority  under  seal  to  sign  his 
name  on  the  back  thereof,  or  any  written 
xatiflcation  of  such  signing.  Although  the 
legal  service  of  the  plaintiffs  benefited  the  de- 
fendant John  Weatherby  and  helped  to  dear 
him  of  the  charge  of  murder,  he  was  not  a 


principal  maker  on  the-  note  in  question,  nor 
was  his  signature  necessary  to  the  transfer 
of  the  note.  He  was  a  surety  only.  He  did 
not  eVen  know,  according  to  the  testimony  of 
one  witness,  that  his  name  had  been  signed 
on  the  back  of  the  note  until  he  was  notified 
of  this  fact  by  one  of  the  plaintiffs,  and 
therefore  he  was  not  bound  thereon  until  he 
ratified  such  signing.  There  was  ample  evi- 
dence that  this  defendant  did  orally  ratify 
the  same.  In  Ridley  v.  HIghtower,  112  Ga. 
476,  87  8.  B.  733  (1,2),  the  Supreme  Court 
held: 

*'One  who  wrote  hia  name  upon  the  back  of  a 
promissory  note  merely  for  the  purpose  of 
guarantying  its  payment,  but  whose  indorse- 
ment, because  of  his  not  being  a  party  to  the 
paper,  was  neither  essential  nor  proper  to  a 
dae  transmission  of  the  title  thereto,  was  a 
surety  only,  and  not  liable  on  the  paper  sp  an 
indorser.  The  liability  of  such  a  surety,  though 
upon  a  promissory  note  which  is  as  to  the 
principal  a  sealed  instrumeat,  is  barred  after 
the  lapse  of-  six  years  from  the  time  the  right 
to  sue  accrued,  unless  the  surety  also  contract- 
ed under  seal;  and  he  did  not  so  contract  if 
there  was  no  seal  nor  anything  intended  as  a 
representation  thereof  after  his  signatare." 

The  signature  of  John  Weatherby  on  the 
back  of  the  note  not  being  under  seal,  he 
did  not  so  contract,  and  it  was  unnecessary 
that  the  authority  to  sign  his  name  thereon 
be  under  seal.  Neither  was  It  necessary  for 
this  authority  to  have  been  in  writing,  and 
a  subsequent  oral  ratification,  such  as  tes- 
tified to' by  one  of  the  plaintiffs,  was  sufficient 
to  bind  him  on  the  note.  ''Authority  to  in- 
dorse a  promissory  note  in  behalf  of  another 
may  be  orally  conveyed.  The  authority  of 
an  agent  to  indorse  a  note  for  his  principal 
Is  not  required  to  be  in  writing."  Connor  v 
Hodges,  7  Ga.  App.  153,  06  S.  B.  546  (4a). 
A  ratification  is  equivalent  to  a  prior  author- 
ity to  perform  the  act;  and  consequently,  if 
the  prior  authority  might  have  been  either 
written  or  unwritten,  express  or  implied,  a 
ratification  may  be  accomplished  in  any  one 
of  these  ways.  See  1  Elliott  on  Contracts,  | 
458,  p.  681. 

[3]  It  is  clear  from  what  Is  said  above 
that  the  two  questions  under  consideration 
must  be  decided  adversely  to  the  plaintiffs 
in  error.  There  was  evidence  to  authorize 
the  Judgment  of  the  trial  Judge,  who  tried  the 
case  without  a  Jury,  in  finding  In  favor  of 
the  plaintiffs  and  against  all  the  defendants. 

Judgment  affirmed. 

JBNEINS,  P.  J.,  and  Sl^PHBNS,  J.,  con- 
cur. 
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(24  Ga.  Ai»p.  4S1) 

JOHNSON  T.  MINA  LIFE  INS.  CO. 
(No.  10376.) 

(Court  of  Appeals  of  Georgia,  Diviaion  No.  2. 

Not.  19,  1919.) 

(Byllahus  ly  the  Court.) 

1.  ^Affxal  and  kbbox  «=s>997(3)— Aftebharcx 
01  dibxoted  veboict. 

Where  a  verdict  ia  directed  for  the  defend- 
ant and  exception  thereto  if  brought  to  thia 
court  by  the  plaintiff,  the  direction  of  the  ver- 
dict will  be  affirmed,  where  it  appeara  from  all 
the  evidence,  both  for  the  plaintiff  and  the  de- 
fendant, with  all  reasonable  deductions  there- 
from, that  the  verdict  was  demanded.  The  fact 
that  the  trial  judge,  at  the  condusion  of  plain- 
tiff's evidence,  refused  to  award  a  nonsuit,  will 
not  be  considered  as  adjudicating  that  there  was 
an  issue  of  fact  for  the  jury. 

2.  Appeal  and  ebbob  ^s»1056(4)— Bvidxnce 
C=s»471(24)— Habmjlbsb  ebbob  in  admission 
or  evidence. 

The  plaintiff  offered  in  evidence  the  fol- 
lowing question  and  answer  of  the  witness  Mrs. 
Bogart:  "Q.  Is  it  your  opinion,  Mrs.  Bogart, 
that  this  thing  you  saw  on  the  back  of  his  [in- 
sured's] neck  was  the  thing  that  caused  his 
death?  A.  I  do;  yes,  sir.  I  think  so."  The 
evidence  of  this  witness  was  taken  by  deposi- 
tion, the  question  being  one  propounded  by  the 
defendant's  counsel  on  cross-e^^amination,  and 
the  answer  wai  in  response  to  that  question. 
The  defendant  objected  to  the  introduction  of 
this  question  and  answer,  and  by  permission 
of  the  court  withdrew  the  question,  and  the 
court  ruled  the  evidence  out  The  judge  did 
not  abuse  his  discretion  in  so  holding,  as  the 
answer  or  evidence  of  the  witness  was  not 
competent.  Moreover,  had  thia  evidence  been 
admissible,  its  rejection  by  the  court  would  not 
have  been  reversible  error,  since,  with  the  tes- 
timony in,  the  evidence  would  nevertheless  have 
demanded  a  verdict  in  favor  of  the  defendant. 

8.  INSUBANOB  ^s»4G5— Aooidbnt  insubancb; 
evidence  as  to  cause  or  death. 
Where  an  accident  policy  insured  against 
loss  *f  rom  bodily  injuries  effected  solely  through 
external,  violent  and  accidental  means,"  it  is 
incumbent  upon  a  plaintiff  in  an  action  thereon 
to  show  that  in  the  act  which  preceded  the  in- 
jury alleged  to  have  caused  his  death  something 
''unforeseen,  unexpected,  or  unusual  occurred." 

4.  Insubancb  «=»6e5(5),  668(11)  — PBOor  or 
CAUSE  or  death  insufficient  to  go  to 

JUBT. 

While,  in  such  case,  the  allegation  that  the 
insured  met  his  death  "as  the  result  directly  and 
Independently  of  all  other  causes,  of  bodily  in- 
juries effected  solely  through  external,  violent 
and  accidental  means,"  may '  be  sustained  by 
proof  of  circumstances,  as  well  as  by  direct  evi- 
dence, the  proved  facts  in  this  case,  considered 
in  connection  with  the  defoisive  facts  developed 
upon  cross-examination,  were  not  sufficient  to 
make  a  jury  question.  Accordingly,  the  court 
did  not  err  In  directing  a  verdict  for  the  de- 
fendant 


(Additional  SyUahus  ly  Editorial  Staff.) 

5.  Insubancb  ^s»646(6)  —  Pbesumption   or 

DEATH  FBOX  ACCIDENT. 

In  an  action  on  an  accident  policy  cover- 
ing loss  "from  bodily  injuries  inflicted  solely 
through  external  violence  and  accidental  means,'* 
there  is  no  legal  presumption  that  death  re- 
sulted from  accident;  but,  if  there  is  any  pre- 
sumption, it  is  that  death  resulted  from  natural 
causes. 

6.  Insubancb  ^5»646(6)— Bubden  or  PBOor  nr 

ACTION   ON   ACCIDENT  POLICY. 

In  an  action  on  an  accident  policy  cover- 
ing loss  "from  bodily  injuries  inflicted  solely 
through  external  violence  and  accidental  means," 
plaintiff  cannot  rely  upon  the  presumption  that 
death  resulted  from  accidental  meana,  but  has 
the  burden  of  proving  such  fact  by  competent 
evidence  either  direct  or  circumstantial. 

Error  from  Superior  Ck>urt,  Fulton  0>imt7; 
J.  T.  Pendleton,  Judge. 

Action  by  A.  F.  Johnson,  administrator, 
against  the  iEtna  Life  Insurance  Company. 
Judgment  for  defendant  on  a  directed  ver- 
dict,  and  plaintiff  brings  error.   Affirmed. 

Winfleld  Payn6  Jones,  of  Atlanta,  for  plain- 
tiff in  error. 

Anderson,  Rountree  ft  Crenshaw,  of  Atlan- 
ta, for  defendant  in  error. 

SMITH,  J.  Only  an  elaboration  of  the  rul- 
ings made  in  the  second  and  third  headnotes 
is  deemed  necessary. 

[6,  6]  In  an  action  on  an  accident  policy 
such  as  the  one  sued  upon  In  this  case,  there 
is  no  legal  presumption  that  death  resulted 
from  an  "accident"  On  the  contrary,  if 
there  is  any  presumption  at  all,  it  is  that 
death  resulted  from  natural  causes.  There- 
fore it  will  not  suffice  a  plaintiff  seeking  to 
recover  on  an  accident  policy  to  rely  upon  a 
presumption  that  death  resulted  from  acci- 
dental means,  but  the  law  Imposes  upon  him 
the  burden  of  proving  such  fact  by  competent 
evidence,  either  direct  or  drcumstantiaL  In 
other  tirords,  there  can  be  no  accident  as  a 
matter  of  law  without  proof  of  a  fact  or  facts 
pointing  to  death  through  accidental  means. 

[1]  In  the  case  at  bar,  it  was  incumbent  up- 
on plaintiff  to  show  that.  In  the  act  or  acts 
which  preceded  the  injury  alleged  to  have 
caused  the  insured's  death,  something  'hm- 
foreseen,  unexpected,  or  unusual  happened." 
Whether  or  not  this  burden  was  sucessfully 
carried  either  by  direct  or  circumstantial  evi- 
dence is  the  controlling  question  in  the  case. 
The  salient  facts  established  by  the  proof 
submitted  on  the  trial  show  that  the  Insured 
was  a  traveling  salesman  weighing  approxi- 
mately 200  pounds,  possessed  of  appar^it  un- 
usual physique  and  strength,  and  that  on  the 
day  of  the  tragedy  he,  together  with  his  wife 
and  two  of  her  lady  friends,  were  riding  in  an 
I  automobile  when  there  occurred  a  blow-out. 
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.which  he  attemped  to  remedy  by  hurriedly 
changing  tires,  and  in  some  way,  not  shown 
by  the  evidence,  he  raptured  a  blood  vessel 
and  died  almost  immediately.  Notwithstand- 
ing all  this  occurred  in  the  daytime,  and  1a 
the  presence  of  the  insured's  wife  and  her 
friends,  there  is  absolutely  no  proof  whatever 
that  any  of  the  usual  and  natural  elements  of 
an  accident,  such  as  a  fall,  slip,  jar,  blow,  or 
shock  of  any  kind,  were  seen,  heard,  felt,  or 
observed.  According  to  the  direct  evidence, 
the  act  of  the  insured  in  attempting  to 
change  the  tire  on  the  automobile  was  volun- 
tary, foreseen,  and  nothing  unexpected  or  un- 
usual happened  in  the  performance  of  this 
•'ordinary"  act  Obviously,  therefore,  the 
plaintiff  did  not  by  direct  evidence  carry  the 
burden  of  establishing  the  essential  fact  that 
the  insured's  death  resulted  through  "acci- 
dental means,"  in  the  sense  in  which  these 
words  are  used  in  the  policy.  Neither  were 
the  circumstances  in  proof  sufBcient  to  carry 
this  burden.  In  this  connection,  plaintiff  in 
error  very  earnestly  argues  and  insists  that 
the  circumstances  surrounding  the  insured's 
death,  when  considered  in  the  light  of  the 
proof  of  his  good  health,  force  the  conclusion 
that  it  was  for  the  Jury  to  say  whether  or  not 
death  was  brought  about  through  "accidental 
means."  This  cont^tion  might  be  meritori- 
ous if  the  evidence  actually  proved  good 
health,  but  in  this  particular  the  proof  falls 
short.  It  is  true  that  the  insured's  "appar- 
ent!' good  health  was  proved  by  his  wife  and 
two  physicians,  but  this  was  insufficient  in  the 
absence  of  any  proof  as  to  the  true  condition 
of  his  vital  organs,  such  as  the  heart  and  ar- 
teries, and  such  proof  was  absolutely  neces- 
sary in  this  case,  inasmuc±i  as  it  is  alleged 
that  the  insured  died  from  a  ruptured  blood 
vessel.  Proof  of  a  perfect  exterior  is  wholly 
insuffldent  to  supply  proof  of  a  perfect  inte- 
rior. For  instance,  one  might  be  in  apparently 
good  health  although  his  arteries  be  diseased. 
Whether  or  not  insured's  arteries  were  nor- 
mal or  diseased  could  have  been  ascertained 
by  a  sdentiflc  medical  investigation,  but  no 
such  investigation  or  examination  is  shown 
by  the  evidence.  It  follows  that  there  was  no 
sufficient  proof  of  good  health.  In  other 
words,  the  testimony  of  plaintiff's  expert  wit- 
nesses proved  nothing,  since  their  evidence  is 
based  upon  the  hypothesis  of  perfect  health, 
which  would  necessarily  include  normal  ar- 
teries, and  the  hypothesis  has  no  support  in 
the  record. 

[2, 3]  Able  and  industrious  counsel  for 
plaintiff  in  error  in  his  elaborate  brief  has  di' 
rected  our  attention  to  numerous  cases  from 
other  Jurisdictions,  some  of  which  do  not  al- 
together coincide  with  our  ruling.  This  is 
due,  no  doubt,  to  failure  to  distinguish  be- 
tween accidental  means  and  accidental  death. 
Upon  this  matter  courts  have  arrived  at  very 
different   conclusions  upon   practically   the 


same  state  of  facts,  and  it  is  impossible  to 
harmonize  the  cases  which  have  considered 
the  question  of  accidental  means.  Be  this  as 
it  may,  we  are  bound  by  the  rulings  of  our 
own  Supreme  Court  on  this  subject  (see  Cobb 
V.  Preferred  Mutual  Accident  Association,  96 
Ga.  818,  22  S.  E.  976 ;  Continental  Casualty 
Co.  V.  PUtman,  145  Ga.  641,  89  S.  E.  716); 
and  these  rulings  have  been  followed  by  this 
court  in  the  case  of  Fulton  v.  Metropolitan 
Insurance  Co.,  19  Ga.  App.  127,  91  S.  E.  228, 
which  holds  that  an  injury  cannot  be  regard- 
ed as  resulting  from  accidental  means,  where 
the  facts  show  that  no  unforeseen,  unexpect- 
ed, unusual,  unintentional,  or  Involuntary 
muscular  effort  or  exertion  occurred  in  the 
doing  of  the  act  which  preceded  the  injury. 
The  Fulton  Case,  being  as  above  suggested 
based  upon  the  rulings  made  in  the  Cobb  and 
Pittman  Cases,  supra,  is  we  think  ample  au- 
thority for  our  ruling.  In  that  case,  as  in 
this  case,  the  insured,  who  was  a  large  man, 
ruptured  a  blood  vessel  during  a  physical  ex- 
ertion. The  insured  in  that  case  was  engaged 
in  the  ''extraordinary"  but  voluntary  exer- 
tion and  strain  of  ''pushing  and  pulling  a 
boat"  from  the  "mud"  into  the  water;  while 
in  this  case  the  insured  was  engaged  in  the 
"ordinary"  exertion  of  changing  tires  on  an 
automobile  —  an  act  performed  dally  by  thou- 
sands of  men,  and  in  many  instances  even  by 
women  and  children.  In  that  case  a  "strain" 
was  proved,  but  in  this  case  no  such  fact  ap- 
pears from  the  evidence.  Also,  in  that  case 
there  might  have  been  an  accident  or  '*some- 
thing  unforeseen,  unexpected,  or  unusual" 
without  its  being  seen,  heard,  felt,  or  ob- 
served, since  the  insured's  exertion  was  in 
the  "dark,"  and  his  feet  were  in  slippery 
mud ;  while  in  this  case  it  seems  there  could 
have  been  no  accident  or  "something  unfore- 
seen, imexpected,  or  unusual"  without  it  be- 
ing seen,  heard,  felt,  or  observed,  since  the  in- 
sured's exertion  was  In  broad  daylight  in  the 
presence  of  three  persons,  and  his  feet  were 
on  a  paved  road. 

If  the  door  to  qpeculation,  inference,  and 
conjecture  was  closed  in  the  Fulton  Case  (the 
decision  in  that  case  being  an  affirmance  of  a 
nonsuit),  how  much  more  is  this  true  in  the 
case  under  consideration? 

Counsel  for  plaintiff  in  error  undertakes  to 
distinguish  this  case  from  the  Fulton  Case  on 
the  ground  that  in  one  the  trial  court  direct- 
ed a  verdict  and  in  the  other  the  court  sus- 
tained a  motion  to  nonsuit.  This  is  a  distinc- 
tion without  a  difference,  for  in  both  cases 
the  real  test  was  whether  or  not  the  evidence 
was  sufficient  "to  show  that,  in  the  act  which 
preceded  the  injury  alleged  to  have  caused 
his  death,  something  unforeseen,  unexpected* 
or  unusual  occurred." 

[4]  There  being  no  direct  or  circumstantial 
proof  of  death  through  "accidental  means"  in 
the  sense  in  which  these  words  are  used  in 
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the  policy,  the  trial  Judge  did  not  err  In  di- 
recting a  verdict  for  title  defendant 
Judgm^it  afflzmed. 

JENKINS,    P.    J.,    and    STBPHBNS,    J., 
concur* 


026  Va.  806) 

PALMEB  V.  SHOWALTBB. 

(Supreme  Coart  of  Appeals  of  Virginia.     Not. 

20,  1919.) 

1.  FsATJD  ^=»50— Pbesumption  op  paib  deal- 
ing to  be  ovebcome  bt  clbab  evidence. 

In  action  by  broker  to  recover  damages  on 
account  of  deceit  of  landowner  in  transferring 
land  to  a  purchaser  furnished  by  the  broker  by 
a  pretended  sale  to  a  third  person,  the  land- 
owner is  entitled  to  a  presumption  of  fair  deal- 
ing which  can  be  overturned  only  by  clear  and 
satisfactory  evidence. 

2.  New  tbial  ^=»72— Vbbdiot  against  evi- 
dence. 

It  is  the  duty  of  the  trial  judge  to  set  aside 
a  verdict  which  is  plainly  against  the  evidence 
or  without  evidence  to  sustain  it 

3.  Appeal   and    ebbob   €=>1015(3)— Review 
op  verdict  set  abide  by  tbial  coubt. 

The  court  on  appeal  will  sustain  a  verdict, 
although  it  has  been  set  aside  by  the  trial  judge, 
unless  it  can  perceive  that  there  has  been  a 
plain  deviation  from  right  and  Justice  and  that 
the  jury  has  found  a  verdict  against  the  law 
or  against  evidence  or  without  evidence;  but 
due  weight  must  be  given  the  action  of  the  trial 
court  in  setting  aside  the  verdict 

4.  Fbatjd  ^=>68(1)— Finding  that  bale  to 

THIBD  PEBSON  WAS  PBETBNSB  SUSTAINED  BT 
EVIDENCE. 

In  action  by  broker  for  damages  by  reason 
of  deceit  of  landowner  in  transferring  the  land 
to  a  third  person,  who  in  turn  transferred  it  to 
a  buyer  furnished  by  broker,  to  avoid  payment 
of  commission,  evidence  held  to  sustain  a  verdict 
in  favor  of  plaintiff. 

6.  GoNTBiBtmoN  ^s»5— Between  joint  tobt- 

PSABOBB. 

The  law  imposes  no  duty  of  contribution 
between  joint  tort-feasors  to  the  payment  of 
damages  occasioned  by  their  joint  tort. 

6.  Tbial  ^=»328— Vbbdiot  against  one  op 
two  joint  tobt-fbasobs  sustained. 

In  action  by  broker  against  landowner  and 
third  person  to  recover  damages  in  that  own- 
er and  such  third  person  had  entered  into  a 
pretended  sale  of  the  land  to  avoid  payment 
of  a  commission  to  the  broker,  the  third  person 
having  transferred  the  land  to  a  buyer  fur- 
nished the  owner  by  the  broker,  the  fact  that 
the  jury  brought  in  no  verdict  against  the  third 
person  did  not  indicate  that  they  acquitted  him 
of  all  complicity  in  the  pretended  sale,  so  that 
the  verdict  against  the  owner  should  not  stand; 
the  jury  not  being  required  to  return  verdict 
against  both. 


Error  to  Circuit  Court,  Augusta  County. 

Action  by  Edward  Palmer  against  Samuel 
J.  Showalter  and  another.  There  was  a 
Judgment  for  defendant  Showalter,  and  plain- 
tiff brings  error.    Beversed  and  rendered. 

This  is  an  action  in  tort  instituted  by  mo- 
tion to  recover  $500,  alleged  damages,  but 
involves  the  ultimate  question  of  whether  the 
plaintiff  in  error  (Palmer),  who  was  the  plain- 
tiff in  the  court  below,  and  is  a  real  estate 
agent,  was  entitled  to  commissions  on  a  cer- 
tain sale  of  real  estate  made  by  the  defendant 
in  error  (Showalter). 

The  sale  in  question  was  consummated  by  a 
deed  of  date  March  27, 1917,  from  Showalter 
to  one  George  A.  Brown,  conveying  a  certain 
farm  for  the  consideration  stated  in  the  deed 
of  $14,700  cash  in  hand  paid  by  the  latter  to 
the  former,  and  a  deed  of  the  same  date 
from  George  A.  Brown  to  one  Floyd  B.  Brown 
conveying  the  same  farm  for  the  considera- 
tion stated  in  such  deed  of  $15,000  cash  in 
hand  paid  by  the  last-named  party  to  George 
A.  Brown. 

The  farm  was  placed  by  Showalter,  its 
owner,  in  the  hands  of  the  plaintiff,  as  a 
real  estate  agent,  for  sale,  about  November 
15,  1916,  at  the  listed  price  of  $15,500 ;  and 
it  is  sufficient  to  say  of  the  contract  between 
Showalter  and  the  plaintiff  that  it  is  a  con- 
cessum  in  the  case  that,  under  the  established 
rule  of  law  on  the  subject  and  under  the 
facts  in  this  case,  if  the  sale' above  mentioned 
was  in  truth  a  sale  from  Showalter  to  Floyd 
E.  Brown,  then  Showalter  was  obligated  to 
pay  to  the  plaintiff  the  sum  of  $500  as  the 
commissions  of  the  latter  on  the  sale,  not* 
withstanding  the  fact  that  Showalter  abated 
the  purchase  price  he  received  below  the 
$15,500  at  which  he  listed  the  property  with 
the  plaintiff;  and  the  issue  in  the  case  is 
whether  said  sale  was  in  truth  a  bona  fide 
sale  by  Showalter  to  said  George  A.  Brown, 
or  was  merely  a  pretended  sale  to  him,  be- 
ing in  truth  a  sale  from  Showalter  to  said 
Floyd  E.  Brown,  doaked  and  attempted  to 
be  disguised  as  a  sale  to  said  George  A. 
Brown  with  the  purpose  and  intent  on  the 
part  of  the  said  Showalter  of  escaping  the 
fulfillment  of  his  obligation  aforesaid  to  the 
plaintiff. 

In  the  action  as  instituted  in  the  court  be- 
low, the  said  George  A.  Brown  was  charged 
with  being  a  joint  tort-feasor  and  was  made 
a  codefendant  with  Showalter. 

There  was  a  trial  by  jury  and  a  verdict  in 
favor  of  the  plaintiff  against  Showalter  alone 
for  the  $500  damages  claimed  by  the  plain- 
tiff; the  said  codefendant  George  A.  Brown 
not  being  mentioned  in  the  verdicL  This  ver- 
dict the  learned  trial  judge  set  aside  and 
granted  a  new  trial.  On  the  second  trial 
neither  party  offering  to  introduce  any  evi- 
dence, there  was  a  verdict  and  judgment  for 
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the  defendant  Sbowalter,  and  the  said  plain-  r  purchaser  from  Showalter,  and  whether  the 


tiff  brings  error. 

Looking  first  to  the  proceedings  on  the  first 
trial  and  considering  all  of  the  evidence  in- 
troduced on  that  trial  both  for  the  plain- 
tiff and  the  defendants  therein,  as  is  required 
by  our  procedure  where  the  verdict  of  the 
jury  has  been  set  aside  by  the  trial  Judge, 


device  of  using  Newt.  Brown  as  an  inter- 
mediary was  with  the  intent  and  for  the  pur- 
pose of  defeating  any  real  estate  agent  of 
sale  commissions  to  which  the  latter  might 
be  entitled  on  a  sale  directly  from  Showalter 
to  Floyd  E.  Brown ;  and  the  attorney  stated 
that,  if  that  was  the  case,  "the  agent  would 


we  find  the  following  situation  as  shown  by  i  come  in  for  his  commissions."     Thereupon 


the  record  before  us: 

For  some  time  prior  to  the  execution  of 
said  deeds,  it  had  developed  that  Showalter 
was  willing  and  anxious  to  sell  said  farm 
to  Floyd  E.  Brown  at  the  price  of  |15,000  If 
he  could  escape  paying  the  plaintiff  any  com- 
misdona  out  of  this;  and  Floyd  E.  Brown 
was  willing,  able,  and  anxious  to  purchase 
the  farm  from  Showalter  at  that  price,  but 
was  not  willing  to  pay  the  additional  $500  to 
cover  the  plaintiff's  commissions  aforesaid,  or 
any  sum  in  excess  of  the  $15,000;  so  that 
the  fact  that  the  plaintiff  was  entitled  to 
such  commissions  was  the  sole  obstacle  which 
stood  in  the  way  of  the  consummation  of 
such  sale  from  Showalter  to  Floyd  B.  Brown. 
Thereupon  both  Showalter  and  Floyd  B. 
Brown  from  time  to  time  importuned  the 
plaintiff  to  waive  his  right  to  said  commis- 
sions and  let  them  consummate  the  sale,  but 
this  the  plaintiff  declined  to  do.  Thereafter, 
early  in  January,  1917,  not  later  than  Janu- 
ary 4th  (the  record  not  disclosing  the  pre- 
cise time  in  that  month),  Showalter  and  Floyd 
E.  Brown  agreed  upon  a  plan  by  which  they 
expected  to  accomplish  the  sale  and  convey- 
ance of  the  property  from  the  former  to  the 
latter,  at  the  price  of  $15,000  only,  to  be  paid 
by  Floyd  B.  Brown,  and  that  amount  to  be 
received  net  by  Showalter,  by  defeating  the 
plaintiff  of  his  right  to  receive  said  commis- 
sions, and  that  plan  was  the  following:  That 
there  would  be  a  pretended  sale  and  a  con- 
veyance by  Showalter  to  one  Newt.  Brown, 
a  brother  of  Floyd  E,  Browii,  for  some  pre- 
tended consideration,  the  precise  amount  of 
which  does  not  appear  in  the  record.  That 
the  sale  to  Newt.  Brown,  with  whom  the 
plaintiff  had  had  no  communication  on  the 
8ub(}ect  of  the  sale  of  said  property,  and  who 
was  therefore  not  a  customer  of  the  plaintiff, 
would  thus  be  made  free  of  any  obligation 
of  the  defendant  Showalter  to  pay  the  plain- 
tiff any  commissions  of  sale,  and  that  Newt 
Brown  would  then  sell  and  convey  the  prop- 
erty to  Floyd  Brown  for  the  consideration 
of  $15,000  for  the  benefit  of  Showalter.  Ac- 
cordingly, Showalter  and  Floyd  B.  Brown 
went  so  far  in  the  execution  of  this  plan 
as  to  employ  an  attorney  to  draft  a  contract 
ot  sale  of  said  farm  in  writing  from  Sho- 
walter to  said  Newt.  Brown.  This  was  on  or 
about  January  4,  1917.  But  while  the  attor- 
ney was  engaged  in  the  draft  of  this  contract, 
both  Showalter  and  Floyd  E.  Brown  being 
present,  the  attorney  asked,  in  substance, 
whether  Floyd  E.  Brown  was  in  truth  the 


these  parties  dropped  that  matter  and  dis- 
persed, the  attorney  not  finishing  the  draft 
of  that  contract. 

On  January  4,  1917,  after  the  abortive  at- 
tempt to  consummate  the  sale  from  Showalter 
to  Floyd  E.  Brown  aforesaid  through  the  in- 
termediary Newt.  Brown,  as  a  pretended  in- 
dependent purchaser,  Floyd  EL  Brown  made 
a  special  trip,  a  distance  of  some  12  miles, 
to  see  the  plaintiff,  and  again  endeavored  to 
persuade  the  latter  to  forego  his  commissions 
so  as  to  permit  the  sale  aforesaid  to  go 
through;  but  the  plaintiff  again  declined  to 
consent  to  do  this,  and  Showalter,  chancing 
to  meet  the  plaintiff  about  this  time,  display- 
ed some  temper  charging  the  plaintiff  with 
having  ''treated  him  (Showalter)  badly"  in 
breaking  up  his  sale  to  Floyd  E.  Brown  by 
adhering  to  the  claim  of  commissions  afore- 
said. 

Floyd  B.  Brown  and  George  A.  Brown  tes- 
tified in  the  case.  Showalter  did  not  testify 
therein;  but  his  failure  to  do  so  is  explained 
by  the  fact  shown  in  evidence  that  he  had 
had  a  stroke  of  paralysis  in  September,  1917, 
about  a  year  before  the  ilrst  trial  of  the  case, 
and  at  the  time  of  su<ai  trial  was  suffering 
from  Brlght's  Disease  and  high  blood  pres- 
sure, and,  although  he  was  then  going  about 
and  attending  to  his  business,  his  physician 
testified  at  such  trial  that  he  '*would  advise 
that  it  would  not  be  safe  to  bring  him  here 
(to  the  trial)  as  a  witness." 

The  facts  mentioned  in  the  three  para- 
graphs next  above  are  uncontroverted. 

We  come  now,  however,  to  some  matters 
which  are,  and  to  some  which  are  not,  the 
subject  of  conflict  in  the  testimony  in  the 
case. 

Floyd  B.  Brovm  in  his  testimony  stated,  in 
substance,  that  the  deeds  aforesaid  were 
made  in  execution  of  prior  contracts  of  sale 
between  Showalter  and  George  A.  Brown  and 
between  George  A.  Brown  and  himself  which 
were  wholly  independent  of  each  other ;  that 
at  the  time  of  the  purchase  by  George  A. 
Brown  from  Showalter,  witness  did  not  even 
know  George  A.  Brown  personally  and  had 
had  no  communication  with  him;  that  wit- 
ness' information  that  George  A.  Brown  had 
become  the  purchaser  of  the  farm  did  not 
come  from  Showalter,  but  from  one  Strauss, 
who  held  a  deed  of  trust  on  the  property; 
that  he  had  given  up  all  consideration  of 
buying  the  property  when  Strauss  called  his 
attention  to  the  fact  that  George  A.  Brown 
had  bought  the  place  and  told  witness  "it 
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was  for  sale  and  said  If  I  (witness)  wanted 
it  to  go  on  and  see  Mr.  Brown  and  see  what 
arrangements  I  (witness)  could  make  with 
him";  that  he  promptly  went  to  see  George 
A.  Brown,  and  in  that  interview  came  to  an 
agreement  with  him  by  which  witness  bought 
the  property  at  the  price  of  $15,000;  that 
he  had  no  understanding  with  George  A. 
Brown  or  Showalter  that  the  matter  was  to 
be  handled  in  this  way  to  keep  the  plaintiff 
from  collecting  commissions.  But  this  wit- 
ness also  first  testified,  in  substance*  that  he 
had  no  knowledge  of  the  prior  attempt  to  ac- 
complish the  sale  of  said  property  to  himself 
by  Showalter,  through  Newt.  Brown  as  above 
mentioned,  or  that  any  such  plan  or  purpose 
was  on  foot  at  any  time,  and  yet  later  on  in 
his  testimony,  when  confronted  with  a  con- 
trary statement  made  by  him  to  another,  he 
admitted  the  existence  of  such  a  plan  and 
that  he  was  present  with  Showalter  in  the 
attorney's  ofilce,  as  above  stated,  and  that 
he  knew  that  a  contract  was  being  then  writ- 
ten between  Showalter  and  said  Newt.  Brown 
"for  the  purpose  of  getting  this  farm  with- 
out paying  Mr.  Palmer  his  oommissions." 
And  there  are  other  statements  of  Floyd  E. 
Brown  of  which  it  is  deemed  sufficient  to  say 
that  they  very  effectually  discredited  his  tes- 
timony and  tended  to  show  that  he,  and  not 
George  A.  Brown,  was  the  real  purchaser  of 
the  farm  from  Showalter,  and  that  the  use  of 
George  A.  Brown  as  an  intermediary  was 
but  a  device  to  cloak  the  true  nature  of  the 
transaction. 

George  A.  Brown  in  his  testimony  stated, 
in  substance,  that  there  was  "not  a  bit  of 
truth"  in  the  charge  of  the  plaintiff  that  he 
and  Floyd  E.  Brown  attempted  "to  beat  the 
plaintiff  out  of  his  commissions'*  aforesaid,  by 
the  witness  taking  the  place  in  his  name  and 
then  Immediately  conveying  it  to  Floyd  E. 
Brown ;  that  he  bought  the  farm  for  himself 
and  gave  Showalter  $14,700  for  It;  that  he 
was  not  a  customer  of  the  plaintiff,  but 
dealt  directly  with  Showalter.  This  witness 
first  testified  that  he  bought  the  farm  from 
Showalter  about  the  middle  of  January,  1917, 
at  a  time  when  he  did  not  know  Floyd  E. 
Brown  personally  and  when  he  had  never 
heard  that  Floyd  E.  Brown  had  been  trying 
to  buy  the  property;  but,  when  confronted 
with  the  question  of  his  having  made  a  con- 
trary statement  to  another,  he  admitted  that 
he  had  heard  this  before  the  time  mentioned. 
Later  in  his  testimony,  this  witness  admitted 
that  what  he  had  testified  constituted  the 
purchase  of  the  property  of  Showalter  about 
the  middle  of  January  was  a  mere  verbal 
talk,  the  details  of  which  the  witness  does 
not  give,  stating  the  mere  conclusion  that 
he  then  "bought"  the  place  verbally  of  Show- 
alter  at  the  price  of  $14,700.  But  he  admits 
In  his  subsequent  testimony  that  he  knew 
at  the  time  that  the  verbal  talk  he  had  with 
Showalter  did  not  make  a  binding  contract 


between  them ;  that  no  consideration  for  the 
contract  was  paid  at  that  time;  that  he  knew 
that  the  contract  would  not  be  binding  until 
it  was  executed  in  writing;  that  in  a  few 
days  after  the  verbal  talk  of  witness  with 
Showalter  the  latter  came  back  to  town,  and 
in  the  meantime  witness  had  sold  the  prop- 
erty to  Floyd  E.  Brown  at  the  price  of  $15,- 
000,  making  as  he  claimed  $300  on  the  trans- 
action ;  that  thereafter  he  had  a  written  con- 
tract with  Showalter  and  also  with  Floyd  E. 
Brown.  When  asked,  "But  you  didn't  dose 
it  up  in  writing"  (referring  to  his  contract 
with  Showalter)  "until  you  found  out  that 
you  could  sell  it  at  a  profit?'  he  answered: 
"Sure;  yes,  sir."  And  later  on  in  his  testi- 
mony this  witness  was  asked  the  following 
question: 

"But  you  didn't  buy  it  at  all ;  you  didn't  en- 
ter into  any  contract  with  him"  (Showalter) 
"until  after  you  had  agreed  to  sell  it  to  Floyd 
E.  Brown  at  a  profit  of  $300?" 

To  this  question  the  witness  answered: 

"That  is  right;  yes,  sir;  the  contract  shows 
that"— referring  to  the  written  contract  between 
himself  and  Showalter. 

And  still  later  on  he  refers  to  making  his 
first  payment  of  purchase  money  to  Show- 
alter  by  a  check  given  "when  I  made  the  con- 
tract," which  was  on  the  day  the  contract 
in  writing  between  him  and  Showalter  was 
executed. 

Moreover,  George  A.  Brown  first  denied 
that  he  knew  anything  about  the  abortive 
attempt  of  Showalter  to  sell  the  property  to 
Bloyd  E.  Brown  through  the  device  of  using 
Newt.  Brown  as  an  intermediary  as  afore- 
said, then  admitted  that  he  had  heard  of  It, 
drawing  the  distinction  between  "hearing" 
and  "knowing."  And  there  are  other  state- 
ments of  George  A.  Brown  In  his  testimony 
of  which  It  is  sufficient  to  say  that  they  were 
of  a  character  and  his  manner  of  testifying 
was  such  that  it  left  the  case  open  to  a  rea- 
sonable conclusion  by  the  jury  that  George  A. 
Brown  was  not  frank  and  open  In  his  testi- 
mony, and  that  hh  knew  and  had  more  to  do 
with  the  existence  of  a  plan  and  purpose  on 
the  part  of  Showalter  to  accomplish  a  sale 
of  the  property  to  Floyd  E.  Brown  through 
him  as  an  intermediary  than  the  witness 
would  expressly  admit 

The  record  discloses  as  an  uncontroverted 
fact  In  the  case  that  the  written  contracts  of 
sale  from  Showalter  to  George  A.  Brown,  and 
from  the  latter  to  Floyd  E.  Brown,  were  dat- 
ed, respectively,  January  22,  and  23,  1917; 
but  the  testimony  was  not  definite  as  to  when 
those  written  contracts  were  executed  and 
was  of  such  a  character  as  permitted  the  Jury 
reasonably  to  conclude  that  such  contracts 
were  in  fact  executed  cotemporaneously.  Fur- 
ther, it  is  an  uncontroverted  fact  that,  at  the 
time  such  written  contracts  were  executed 
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and  for  several  days  prior  thereto,  Showalter 
knew  that  thereby  he  would  accomplish  the 
sale  of  the  property  to  Floyd  B.  Brown  at 
the  price  of  $15,000,  and  thus  indirectly  get 
the  benefit  of  the  purchaser  procured  for  him 
by  the  plalntUT. 

Further:  The  testimony  of  both  George  A. 
Brown  and  Floyd  E.  Brown  was  lacking  in 
deflniteness  and  consistency  on  the  subject  of 
how  and  when  George  A.  Brown  was  paid 
the  $300  profit  he  claimed  to  have  received 
of  Floyd  B.  Brown  on  the  transaction. 
George  A.  Brown  did  gi'^e  his  check  to  Sho- 
walter for  $500  on  the  22d  of  January,  1917, 
which  was  cashed  through  the  banks  by 
Showalter,  and  George  A.  Brown  testified 
that  Floyd  E.  Brown  paid  him  $750,  made  up 
of  a  check  and  *'8ome  money"  he  thinks; 
he  did  not  "know  for  sure."  But  this  would 
have  paid  him  only  $250,  instead  of  $300 
profit,  and  Floyd  E.  Brown  did  not  produce 
any  canceled  check  to  George  A.  Brown,  al- 
though he  promised  to  do  so  If  he  could  find 
it  and  did  not  at  any  time  satisfactorily  ac- 
count for  his  failure  to  produce  such  check. 
All  of  which  left  it  open  to  the  jury  reason- 
ably to  infer  that  Floyd  E.  Brown  in  fact  re- 
funded to  George  A.  Brown  only  the  $500 
amount  of  the  check  of  the  latter  to  Sho- 
\iralter,  or  perhaps  something  in  addition  for 
his  trouble;  the  record  not  satisfactorily 
showing  what  And  no  other  check  to  Sho- 
walter than  the  $500  check .  of  George  A. 
Brown  to  him  was  produced  in  evidence  or 
testified  to,  so  that  the  evidence  was  such 
that  the  jury  might  reasonably  have  inferred, 
under  the  circumstances,  that  Showalter  In 
fact  received  the  total  of  $15,000  for  the 
property  from  Floyd  E.  Brown. 

Budolph  Bumgardner  and  Curry  &  Gurry, 
all  of  Staunton,  for  plaintiflt  in  error. 

Kerr  &  Crosby  and  Jos.  A.  Glasgow,  all  of 
Staunton,  for  defendant  in  error. 

SIMS,  J.  (after  stating  the  facts  as  above). 
The  issue  In  this  case  involves  purely  a  ques- 
tion of  fact,  namely: 

1.  Was  the  sale  of  his  farm  by  Showalter, 
mentioned  in  the  statement  preceding  this 
opinion*  a  bona  fide  sale  to  G^eorge  A.  Brown ; 
or  was  it  merely  a  pretended  sale  to  him, 
being  in  truth  a  sale  from  Showalter  to  Floyd 
£.  Brown,  cloaked  and  attempted  to  be  dis- 
guised as  a  sale  to  George  A.  Brown  with 
the  purpose  and  intent  on  the  part  of  Sho- 
walter to  escape  the  fulfillment  of  his  obli- 
gation to  the  plaintifC  as  a  real  estate  agent 
to  pay  the  latter  the  agreed  $500  commissions 
on  the  sale  to  Floyd  E.  Brown  or  other  pur- 
chaser procured  by  the  plaintiff? 

[1]  In  our  consideration  of  this  question 
we  recognize  that  the  defendant  in  error, 
Showalter,  is  entitled  to  the  presumption  of 
fair  dealing,  and  that  the  proof  in  the  case 
must  be  ''dearly  and  satisfactorily"  suffi- 
cient to  overturn  that  presumption  in  order 


to  entitle  the  plaintiff  to  a  recovery  against 
him.  Mere  suspicious  circumstances  would 
not  be  enough  to  warrant  such  a  recovery  in 
such  a  case.  Va.  F.  &  M.  Ins.  Co.  v.  Hogue, 
105  Va.  3ei,  54  S.  E.  & 

[2,  3]  Due  weight  must  also  be  given  to  Qie 
action  of  the  learned  judge  of  the  trial  court 
in  setting  aside  the  verdict  of  the  jury  in 
favor  of  the  plaintiff,  as  set  forth  in  the  state- 
ment of  the  case  above.  It  was  the  duty  of 
the  trial  judge  to  set  the  verdict  aside  if  it 
was  '*plainly  against  the  evidence  or  without 
evidence  to  sustain  it,"  as  the  rule  is  stated 
in  Noell  y.  Noell,  93  Va.  439,  25  S.  E.  242. 
Or,  as  stated  in  Muse  v.  Stem,  82  Va.  33,  85 
(3  Am.  St.  Rep.  77),  this  court  will  sustain 
the  verdict,  although  it  be  set  aside  by  the 
trial  judge,  "unless  it  can  perceive  that  there 
has  been  a  plain  deviation  from  right  and 
justice,  and  that  the  jury  have  found  a  ver- 
dict against  the  law,  or  against  the  evidence 
or  without  evidence." 

There  is  no  controversy  over  the  law  of  the 
case  before  us.  The  question  presented  to 
us  for  decision  by  the  record,  therefore,  is 
the  following: 

2.  Was  the  verdict  of  the  jury  In  favor  of 
the  plaintiff  against  Showalter,  for  the  $500 
damages,  as  set  forth  in  the  statement 
above,  plainly  against  the  evidence  or  without 
evidence  to  sustain  it? 

[4]  The  crucial  question  In  the  case  Is 
whether,  at  the'  time  of  the  verbal  communi- 
cation between  Showalter  and  George  A. 
Brown  concerning  the  sale  of  the  farm  by 
the  former  to  the  latter,  there  was  in  truth 
a  bona  fide  contract  of  sale  from  the  former 
to  the  latter,  or  only  a  talk  which  did  not 
ripen  into  a  contract  until  after  George  A. 
Brown  had  ascertained  that  Floyd  E.  Brown 
would  still  pay  $15,000  for  the  farm  and  after 
Showalter  also  knew  this  and  that  Floyd  E. 
Brown,  the  plaintiff's  customer,  was  in  truth 
the  purchaser  of  the  property  and  was  to  be 
made  use  of  in  the  transaction.  If  this  was 
true,  then,  in  view  of  the  unsuccessful  effort 
of  both  George  A.  Brown  and  Floyd  E.  Brown 
by  their  testimony  to  create  on  the  minds  of 
the  jury  a  different  impression,  and  in  view 
of  the  preceding  abortive  effort  of  Showalter 
and  Floyd  E.  Brown  to  put  through  a  pretend- 
ed sale  in  very  much  the  same  way  with  the 
intermediation  of  Newt  Brown  playing  a  very 
similar  part  as  that  charged  by  the  plaintiff 
upon  George  A.  Brown,  showing  the  very  re- 
cent existence  of  the  animus  of  Showalter  in 
the  premises,  there  was  ample  evidence  be- 
fore the  jury  furnished  by  the  testimony  of 
George  A.  Brown  himself  and  of  Floyd  E. 
Brown  (which  is  indicated  in  the  statement 
preceding  this  opinion)  to  sustain  the  jury 
in  concluding  that  the  sale  to  George  A. 
Brown  was  not  a  bona  fide  sale,  but  was 
merely  a  pretended  sale,  and  that  the  sale 
was  in  truth  one  from  Showalter  to  Floyd  E. 
Brown,  as  set  forth  in  the  question  in  this 
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opinion  first  above  stated.  And  to  sustain 
the  jury  In  finding  that  there  was  no  con-' 
tract  of  sale  between  Showalter  and  George 
A.  Brown  until  both  of  them  knew  that  they 
could  make  use  of  the  plalntlfTs  customer  as 
aforesaid,  the  testimony  of  George  A.  Brown 
and  his  manner  of  testifying  was  amply  suffi- 
clent 

[6,  6]  The  fact  that  the  jury  brought  in  no 
verdict  against  George  A.  Brown  does  not  at 
all  indicate  to  our  minds  that  they  acquitted 
him  of  all  complicity  in  the  pretended  sale 
aforesaid,  for,  as  is  well  settled,  and  Is,  of 
course,  well  understood,  the  law  Imposes  no 
duty  of  contrlbutlim  between  joint  tort-feas- 
ors to  the  payment  of  damages  occasioned 
by  their  joint  tort.  The  right  of  recovery  of 
a  plaintiff  in  such  case  being  several  as  well 
as  joint,  nothing  is  more  common  than  for 
juries  to  fall  to  bring  in  a  verdict  against  all 
the  tort-feasors  sued,  and  that  without  any 
intention  of  wholly  acquitting  any  of  them 
of  misconduct  Juries  are  often  manifestly 
influenced  to  award  the  damages  against  that 
defendant  found  most  at  fault  in*  or  who  has 
gained  most  by,  the  tort  in  question ;  •  and  in 
other  cases  it  is  uot  apparent  what  may  have 
Influenced  juries  in  awardiiig  damages 
against  one  and  none  against  another  tort- 
feasor sued.  It  would  be  a  most  unsatisfac- 
tory foundation  upon  which  to  rest  the  deci- 
sion of  the  case  before  us  to  base  it  on  the 
assumption  that  failure  of  the  jury  to  award 
any  damages  against  George  A.  Brown  evi- 
dences that  they  acquitted  him  of  all  com- 
plicity in  the  deceit  aforesaid  of  Showalter^ 
and  hence  draw  the  conclusion  that  Sho- 
walter was  not  guilty  of  such  deceit  on  the 
ground  that  he  could  not  have  accomplished 
it  without  the  complicity  of  George  A.  Brown. 
That  would  be  but  reasoning  in  a  circle  and 
with  the  major  premise  predicated  on  an  as- 
sumption which  may  not  have  been  a  fact. 

For  the  reasons  stated,  we  are  of  opinion 
to  reverse  the  case  and  enter  judgment  for 
the  plaintiff. 

Beversed. 
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(Supreme  Court  of  Appeals  of  Virginia.    Nov. 

20,  1919.) 

1.  DiVOBOB   ^E3>188(1)  —  EVIDKITOS   OF   WII«L- 
7UL  DESEBTION  AI^D  ABANDONMENT. 

Evidence  held  to  show  husband's  willful 
desertion  and  abandonment,  although  it  might 
have  been  conducive  to  a  fuller  development  of 
the  facts  if  the  court  had  required,  under  Acts 
1914,  c.  90,  that  the  more  important  parts  of 
the  testimony  be  given  ore  tenus  in  open  court. 

Z.  DivoBCB  «=5>133(l)--FuLL  PBOor  op  wnx- 

FUI.    DESEBTION    NECESSABT. 

Proof  of  willful  desertion  without  justifi- 
cation or  excuse  should  be  full  and  satisfac- 
tory. 


Appeal  from  Qrcuit  Court,  Page  County. 

Action  by  Maude  M.  Grim  against  Wil- 
liam Grim  for  divorce.  Judgment  for  de- 
fendant, and  plaintiff  appeals.  Beversed, 
rendered,  and  remanded. 

B.  S.  Parks,  of  Luray,  for  appellant 

KELLY,  J.  This  is  an  appeal  from  a  de- 
cree refusing  Mrs.  Maude  Grim  an  absolute 
divorce  from  her  husband,  William  Grim,  on 
the.  ground  of  willful  desertion  and  abandon- 
ment. 

The  parties  were  married  in  Maryland  May 
6, 1899.  They  were  both  residents  of  Stanley- 
town,  Page  county,  Va.,  and  after  the  mar- 
riage continued  to  reside  there  and  at  other 
points  in  Virginia  until  about  1906,  when  they 
went  to  Washington,  D.  C.  They  lived  to- 
gether there  until  1912,  when  the  separation 
took  place.  The  defendant  remained  in 
Washington  for  two  years,  and  then  returned 
to  Stanleytown,  Va.,  where  he  has  ever  since 
resided. 

Process  was  duly  served,  and  the  bill  was 
flled  at  the  flrst  November  rules,  1918.  The 
defendant  did  not  answer,  and  offered  no 
evidence.  The  complainant  took  a  number  of 
depositions,  Including  her  own,  which  seem 
to  us  to  sufficiently  show  that  she  was  a 
good  and  faithful  wife,  and  gave  her  husband 
no  just  cause  for  desertion;  that  he  was 
neglectful,  cross,  and  disagreeable  in  the 
home,  and  was  a  man  of  Intemperate  and 
dissolute  habits;  that  at  the  time  of  the 
separation  he  stated  to  her  that  he  "was 
gone  for  good  and  would  never  return" ;  that 
he  subsequently  stated  to  third  persons  that 
he  would  never  live  with  her  again;  and 
that  when  his  wife  went  to  see  him  in  Vir- 
ginia for  the  purpose  of  effecting  a  reconcilia- 
tion, whi6h  she  did  as  soon  as  she  was  satis- 
fled  that  he  would  not  voluntarily  return,  he 
refused  to  listen  to  her  appeals. 

The  learned  judge  of  the  circuit  court  was 
of  opinion  that  the  "evidence  is  entirely  con- 
sistent with  a  separation  by  mutual  consent 
because  of  mutual  disgust."  If  we  could 
take  this  view  of  the  case,  we  would  un- 
hesitatingly affirm  the  decree.  The  iwllcy  of 
the  law  is. against  divorce  by  consooit.  A 
preservation  of  the  sanctity  of  the  marriage 
tie  demands  that  there  shall  be  full  and  satis- 
factory proof  of  willful  desertion  without  jus- 
tification or  excuse  before  a  divorce  on  this 
ground  shall  be  granted.  Walker  v.  Walker, 
120  Va.  410,  412,  91  S.  B.  180.  In  that  case, 
Judge  Prentis  in  delivering  the  opinion  said: 

"The  evidence  in  such  a  case  should  show  all 
of  the  circumstances  immediately  preceding  the 
separation—such  as,  whether  the  departure  was 
secret  or  open,  whether  it  was  accompanied 
by  any  threat  to  remain  away  or  by  promises 
to  return,  and  every  other  pertinent  declara- 
tion or  drcumstance  to  enable  the  court  to 
determine  whether  or  not  the  desertion  was 
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willful.  It  should  also  show  the  events  im- 
mediately succeeding  the  separation,  such  as 
the  efforts,  if  any,  to  ascertain '  the  new  place 
of  residence  of  the  consort  complained  of,  as 
well  as  the  efforts  at  reconciliation,  if  any,  of 
either  of  the  parties," 

In  the  instant  case  there  was  no  witness 
present  at  the  final  separation,  and  appar- 
ently none  when  Mrs.  Orim  sought  a  recon- 
ciliation with  her  husband  In  Virginia,  but 
her  statements  In  these  particulars  seem  to 
QS  frank  and  full ;  and,  as  to  her  own  exemp- 
tion from  fault,  his  mistreatment  and  neglect 
of  her,  the  efforts  on  her  part  to  bring  about 
an  adjustment  of  their  differences,  and  his 
rejection  of  her  overtures,  she  Is  strongly 
corroborated  by  the  testimony  of  apparently 
disinterested  third  persons  who  were  weU 
acquainted  with  the  parties  and  their  sur- 
roundings. 

It  might  have  been  conducive  to  a  fuller 
development  of  the  facts  if  the  court  had  re- 
quired, as  It  might  have  done  under  the  pro- 
visions of  the  Act  of  March  la,  1914  (Acts 
1914,  p.  154),  that  the  testimony,  or  at  least 
the  more  important  parta  of  lt»  be  given  ore 
tenus  In  open  court.  Be  ttds  as  it  may,  com- 
plainant, in  our  opinion,  has  established  a 
case  entitling  her  to  a  divorce  from  the 
bonds  of  matrimony. 

The  complainant  waived  any  claim  for  ali- 
mony, but  did  ask  for  counsel  fees  and  for 
the  custody  of  the  only  child  of  the  marriage. 
These  latter  features  of  the  case  were  not 
presented  to  us.  Naturally,  they  were  not 
considered  by  the  circuit  court  because  of 
the  conclusion  reached  by  It  as  to  the  dlvorca 
We  will  enter  a  decree  here  granthig  the 
prayer  of  the  bill  for  divorce,  and  remand- 
ing the  cause  for  such  further  orders  as  the 
circuit  court  may  deem  proper  In  regard  to 
counsel  fees  and  custody  of  the  (dilld. 

Beversed. 


3.  BaILBOABS  ^S»890  —  Ck>lTTBXBUTOBT   NBG* 
IJGBNCS;     LAST   CI«EAB   OEANCB    DOOTRINE. 

Trainmen  approaching  portion  of  track  upon 
which  they  might  reasonably  expect  persons  to 
be  have  duty  of  keeping  reasonable  lookout  to 
observe  whether  there  is  person  on  track  in  a 
position  or  condition  of  obvious  unconscious- 
ness to  peril,  in  order  that  they  may  discharge 
duty  imposed  by  last  clear  chance  doctrine,  of 
saving  any  such  person,  such  doctrine  applying, 
not  only  when  position  or  condition  of  such 
person  has  been  actually  discovered,  but  also, 
where  by  exercise  of  ordinary  care  it  could 
have  been  discovered  Ia  time  to  have  avoided 
the  aocident 

4.  BaILBOADS  ^S»898(4)— OONTBIBtTTOBT  NBO- 

liqbncb;  sxnrFioiEiTCT  of  xvidbncx. 

In  action  for  death  of  a  person  on  track, 
evidence  held  to  show  that  enginemen,  by  main- 
taining a  reasonable  lookout,  could  have  ob- 
served deceased  in  a  position  and  condition ,  of 
obvious  unconsciousness  of  his  peril,  in  time 
to  have  stopped  the  engine  before  it  reached 
him. 

5.  BAILBOADS  ^=»390--OoiniaBX7TOBT  negli- 
gence; LAST  CLEAB  CHANCE. 
Where  enginemen,  by  maintaining  reason- 
able lookout  could  have  observed  person  on 
track  in  position  and  condition  of  obvious  un- 
consciousness to  his  peril,  in  time  to  have 
stopped  the  engine  before  it  struck  him,  railroad 
is  liable,  notwithstandhig  his  gross  negligence. 


(126  Va.  W) 

BOABING   FOBK   B.   00.  v.   LBDFOBD'S 

ADM'B,* 

<Supreme  Court  of  Appeals  of  Virginia.     Sept. 

17,  1919.) 

1.  Bailboads  ^=383(1)— Contbibutobt  neg- 
ltgencb  of  pebson  on  tback. 

One  walking  along  track  near  sawmill  mak- 
ing so  much  noise  that  person  on  track  would 
sot  be  likely  to  hear  bell  of  approaching  engine, 
who  was  looking  toward  the  side  and  backward. 
Instead  of  to  the  front,  where  engine  was  ap- 
proaching, held  grossly  negligent, 

2.  Bailboads  ^s»355(5)— Liobnsbe  to  go  on 

TBACK. 

Sawmill  employ^,  walking  along  track  near 
millyard,  toward  car  of  lumber  for  purpose  of 
running  car  down  on  lumber  track  and  unload 
it,  held  a  licensee. 


Error  to  Circuit  Court,  Wise  County. 

Action  by  Ledford's  Administrator  against 
the  Bearing  Fork  Ballroad  Company.  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror.   Affirmed. 

This  Is  an  action  Instituted  In  the  trial 
court  by  the  defendant  In  error  against  the 
plaintiff  In  error  to  recover  damages  for 
the  death  of  the  plalntifiTs  intestate,  alleged 
to  have  been  caused  by  the  negligence  of  the 
railroad  company  In  not  keeping  a  reason- 
able lookout  for  the  deceased,  who  was  killed 
in  the  daytime  uimni  the  track  of  the  railroad 
by  a  locomotive  engine  running  backward, 
the  tender  being  In  front,  striking  the  de- 
ceased and  killing  him  Instantly. 

The  parties  wiU  be  hereinafter  referred  to 
as  plaintiff  and  defendant  In  accordance  with 
their  positions  In  the  court  below. 

The  deceased  was  at  the  time  of  the  ac- 
cident employed  at  a  large  sawmill,  planing 
miU,  and  lumber  yard,  not  owned  or  operat- 
ed by  the  defendant,  but  by  a  lumber  company 
between  whom  and  defendant  no  relation- 
ship existed  except  that  of  shipper  and  com- 
mon carrier  when  occasion  for  the  relation- 
ship arose  (and  such  occasion  did  not  arise 
in  the  Instant  case).  In  connection  with  which 
plant  a  band-saw  miU  was  operated,  which 
was  in  operation  at  the  time  of  the  accident, 
and  which  made  a  great  deal  of  noise,  so 
much  so  indeed  that  one  near  it  would  not 
be  likely  to  hear  the  ringing  of  the  bell  of 


^=s>7or  other  cases  see  same  topic  and  Kl?7-Nt7MBER  in  all  Key-Numbered  Digests  and  Indexes 

^Judgment  affirmed  on  rehearing,  lOl  S.  B.  8?L 
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an  engine  approaching  on  tlie  railroad  track 
in  the  locality  where  deceased  was  killed. 
The  defendant's  railroad  track  imsses  along 
the  west  side  of  the  sawmill  shed,  parallel 
with  it  and  about  25  feet  therefrom.  The 
shed  is  about  125  feet  long.  The  bandmill  is 
located  under  and  near  the  south  end  of  the 
shed.  The  railroad  track  at  this  place  runs 
north  and  south,  and  is  straight  for  practical- 
ly half  a  mile  from  the  mill  in  both  direc- 
tions. Between  the  mill  and  the  main  line 
railroad  track  Is  a  switch  or  lumber  track, 
which  switches  off  from  the  main  line  at  a 
point  some  15  feet  to  the  north  of  a  point  on 
the  main  line  opposite  the  bandmill,  and 
runs  thence  between  the  main  line  and  the 
mill  shed,  and  thence  on,  parallel  with  the 
main  line  northward. 

Immediately  preceding  the  accident  the  de- 
ceased and  one  A.  S.  Bstep,  a  fellow  work- 
man for  the  lumber  company  and  one  of  the 
witnesses  for  the  plaintiff,  were  at  work  near 
the  south  end  of  the  mill,  unloading  a  car  of 
hemlock,  and  they  started  together  to  go 
northward  to  get  a  car  loaded  with  poplar 
which  was  standing  several  hundred  yards 
away  on  the  lumber  track,  their  purpose 
being  to  run  it  down  on  the  lumber  track  to 
the  mill  and  unload  it.  They  started  on  their 
errand,  going  out  of  the  mill  with  the  in- 
tention on  the  part  of  Estep  to  walk  north- 
ward on  the  main  line  track  of  the  railroad, 
as  he  testifies.  The  deceased  was  behind 
Estep  "maybe  two  or  three  feet"  as  they  left 
the  mill  shed.  Estep  came  to  the  main  line 
Just  at  the  switch  of  the  lumber  track  afore- 
said, and  as  he  got  on  the  main  line  at  that 
point  he  "looked  up  the  road"  (to  the  north- 
ward), "and  saw  an  engine  coming  down** 
(going  southward  and  approaching  the  mill) 
"probably  400  yards  above,  maybe  a  little 
further  or  maybe  not  quite  so  far,"  and  he 
"turned  and  walked  up  the  switch"  or  lum- 
ber track.  Estep  did  not  look  back  after 
seeing  the  deceased  2  or  3  feet  behind  him 
as  they  left  the  mill  shed,  as  aforesaid,  un- 
til he  (Estep)  had  gone  a  distance  of  about 
100  feet  along  the  lumber  track  and  had 
reached  a  point  thereon  about  opposite  the 
north  end  of  the  mill  shed,  by  which  time  he 
testifies  that  the  engine  was  coming  down  the 
main  line  nearly  opposite  to  him,  and  he 
looked  around  to  see  where  the  deceased 
was,  and  the  latter  was  40  or  50  feet  behind 
him  (Estep)  down  on  the  main  line,  walking 
towards  the  engine  looking  westward  "(in- 
dicating), looking  over  that  way  like  he  saw 
something  or  something  had  his  attention." 
Estep  testified  that  at  this  time  the  thought 
struck  him  "to  run  back  In  front  of  the  en- 
gine and  pull  him  to  the  other  side.  I  start- 
ed back.  He  was  60  or  75—50  to  75  feet  I 
guess,  away  from  the  engine  then.  I  was  40 
to  50  feet  from  him  then  on  the  other  track. 
*  *  *  I  never  measured  it,  and  cannot  say 
exactly,  but  can  give  a  very  good  guess.    I 


started  back,  and  stumbled  and  came  very 
near  falling,  and  looked  up,  and  the  engine 
was  making  pretty  good  speed,  and  I  saw  I 
could  not  make  it  down  there,  and  I  let  in 
to  hollering  at  Ledford  to  get  out  of  the  way, 
as  loud  as  I  could  holler,  motioning  at  the 
engineer  all  the  time  to  stop.  The  engineer 
was  looking  at  me,  and  he  began  to  slow  up 
a  little  bit  about  the  time  it  struck  him. 
*  *  *  The  engineer  was  looking  down — ^it 
seemed  like  he  was  looking  at  me." 

Estep  exhibited  a  diagram  made  by  him- 
self which  shows  the  locations  above  men- 
tioned, and  other  locations  presently  to  be 
mentioned.  Such  diagram  (with  the  loca- 
tion of  the  band  mill  and  flat  car  added 
thereto  by  us  as  per  the  location  of  them  giv- 
en  in  evidence,  but  not  shown  on  the  dia- 
gram as  used  before  the  jury)  is  here  copied: 


Estep  further  testified  that  he  lost  sight 
of  the  deceased  as  the  engine  was  going 
down  upon  him,  "four  or  five  feet  before  the 
engine  struck  him."  That  deceased  "still  had 
bis  head  turned"  when  Estep  last  saw  him. 

That  the  engine  man  stopped  the  engine  in 
'•probably  100  or  maybe  200  feet"  after  put- 
ting on  the  emergency  brakes. 

W.  K.  Minor,  another  witness  for  plalntHf, 
was  at  work  on  a  standard  gauge  flat  car  on 
a  temporary  track  on  the  west  side  of  said 
main  line,  a  little  to  the  north  of  the  sand- 
house  shown  on  said  diagram.  He  was  fram- 
ing the  flat  car  and  was  in  a  comer  of  th& 
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car  nearest  to  the  sandhouse  putting  in  a 
truss  rod.  The  position  of  the  flat  car  and 
of  this  witness  is  shown  on  the  diagram. 

Minor  heard  Estep's  call.  Until  then  he 
had  not  heard  the  engine  bell  nor  the  engine 
approaching,  nor  seen  the  deceased.  On  hear- 
ing Estep,  Minor  says  that  he  raised  up  and 
saw  the  engine  and  the  deceased,  that  the 
deceased  "was  not  standing,  he  was  walking 
very  slowly,"  looking  back  towards  the  wit- 
ness, going  along  about  the  middle  of  the 
main  line  track,  the  engine  being  then  ''in 
8  or  9  feet  of  him,"  and  it  struck  him  at  a 
point  on  the  track  18  feet  north  of  wit- 
ness, the  best  the  witness  remembered,  say- 
ing he  "measured  it  once  and  I  believe  it  was 
18  feet" 

This  witness  also  testified  in  substance  to 
the  noise  made  by  the  mill  in  operation,  to 
the  effect  that  when  the  mill  is  in  operation  a 
person  near  the  mill  would  not  likely  hear 
an  approaching  engine  if  he  was  busy  at 
work  or  had  something  else  on  his  mind. 

The  only  other  eyewitness  of  the  accident 
was  T.  E.  Mitchell,  a  witness  for  the  defend- 
ant, an  employ^  of  the  lumber  company,  who 
was  at  the  location  indicated  on  the  dia- 
gram immediately  preceding  and  at  the  time 
of  the  accident,  with  a  hammer  head  between 
his  knees,  filing  it,  when,  as  he  testifies: 

"I  heard  some  one  holler,  and  looked  op,  and 
ICr.  Ledford  looked  like  he  was  standing  look- 
ing across  the  railroad,  and  then  I  looked  to 
the  engineer  and  looked  back  at  Mr.  Ledford 
again,  and  he  was  trying  to  make  his  escape  to 
get  out  of  the  way  when  I  looked  back  at  him. 
Ue  first  started  •  •  *  west,  and  he  came 
back  •  ♦  •  east  •  •  ♦  toward  the  mill 
again  when  the  engine  strnck  him.  *  *  *  To 
the  best  of  my  knowledge  he  was  standing  still 
when  I  first  saw  him." 

This  witness,  then  testifying  with  refer- 
ence to  the  diagram  displayed  before  him  and 
the  jury  stated  that  the  deceased  was  struck 
by  the  engine  ''something  near  54  feet"  from 
the  planing  mill ;  that  witness  measured  this 
distance;  that  the  deceased  "started  this 
way,  and  then  changed  and  came  back  and 
got  something  near  middle  ways  of  the  track, 
and  the  engine  struck  him" ;  that  there  was 
a  reason  for  deceased  not  going  on  across 
and  off  the  track  on  the  west  side  of  it,  out 
of  the  way  of  the  engine,  which  was  this: 
There  was  the  fiat  car  standing  there,  which 
is  above  mentioned;  that  the  deceased 
"could  have  got  in  the  clear,  but  he  probably 
thought  he  could  not  *  *  *  He  started 
that  way,  and  then  turned  back  across,  and 
the  engine  caught  him." 

This  witness  testifies  that  when  he  first 
looked  up  from  his  work  filing  the  hammer 
head,  he  thought  that  the  deceased  "had 
stopped  there,  and  was  hollering  across  to 
Mr.  Minor,"  but  witness  was  not  sure  as  to 
who  did  the  "hollering"  he  heard. 

The  engineman,  a  witness  for  defendant, 


testified  that  his  engine  was  300  or  400  yards 
north  of  the  mill  going  south  running  back- 
ward, with  the  tender  in  front,  when  he  saw 
two  men  on  the  main  line  track,  who  came 
from  under  the  mill  shed  as  he  supposed; 
that  they  were  coming  towards  the  witness; 
that  they  were  some  distance  away,  and  wit- 
ness did  not  "pay  much  attention  to  them"; 
that  witness  was  in  the  englneman*s  place, 
which  put  him  on  the  east  side  of  the  engine, 
as  it  was  running  backward,  with  the  tender 
in  front,  as  aforesaid ;  that  after  first  seeing 
the  men  as  aforesaid  witness  paid  no  more 
attention  to  them  until  he  had  gotten  closer 
to  them,  and  when  there  was  still  "plenty  of 
time"  for  them  to  have  "gotten  off"  the  track, 
one  of  them  (who  proved  to  be  Estep),  who 
was  then  on  the  lumber  track,  as  the  witness 
then  discovered,  attracted  the  attention  of 
the  witness  by  hollering  and  throwing  up  his 
hands ;  that  witness  "knew  by  that  that  there 
was  something  wrong,"  and  witness  at  once 
put  on  the  emergency  brakes  and  stopped  the 
engine;  that  the  deceased  was  then  out  of 
sight  of  witness,  and  witness  supposed  that 
the  deceased  was  off  the  track  on  the  west 
side  of  it  hidden  from  the  view  of  witness 
by  the  tender  of  the  engine;  that  witness' 
view  of  the  track  in  the  direction  of  the  de- 
ceased was  cut  off  by  the  tender  for  a  dich 
tance  of  "something  like  two,  or  three  or  four 
full  rail  lengths,"  because  of  witness'  posi- 
tion on  the  side  of  the  engine  as  it  ran  back- 
wards ;  that  is  to  say  the  view  of  the  witness 
of  the  main  line  track  as  the  engine  ap- 
proached the  point  of  the  accident  was  cut 
off  for  a  distance  in  front  of  the  tender  as  it 
moved  of  from  60  or  90  or  120  feet,  as  testi- 
fied by  this  witness;  that  witness  by  apply- 
ing the  emergency  brakes  stopped  the  engine 
in  "maybe  50  yards  or  something  like  that" — 
he  did  not  know  the  distance  exactly.  This 
witness  also  testified,  in  substance,  that  after 
first  seeing  the  two  men  on  the  track  he  ^d 
not  at  any  time  thereafter  see  the  deceased, 
and  "did  not  pay  any  attention  to  him,"  or 
look  again  along  the  track;  and  that  when 
Estep  attracted  witness'  attention,  as  afore- 
said, witness  then  "did  not  pay  any  atten- 
tion" to  deceased,  but  witness  gave  as  the 
reason  for  this  that  the  deceased  was  out  of 
the  sight  of  witness  "in  plenty  of  time  to 
have  gotten  ofT'  the  track. 

This  witness  testified  that  the  whistle  was 
sometimes  blown  for  the  mill,  but  was  not 
so  blown  on  this  occasion,  as  he  was  sitting 
down  and  would  have  had  to  rise  up  to  blow 
it — ^that  the  bell  was  ringing,  and  he  did  not 
think  it  necessary  to  blow  the  whistle ;  that 
the  last  whistle  blow  was  some  600  yards 
north  of  the  mill ;  that  the  bell  was  ringing 
all  the  time  after  the  engine  came  in  sight 
of  the  mill,  some  400  yards  away,  until  the 
accident 

As  to  the  bell  ringing,  it  is  suflici^it  to 
say  that  the  testimony  of  the  witness  for 
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the  plaintiff  is  snch  that  even  nnder  the  de- 
murrer rule,  we  must  take  it  to  be  a  fact 
that  the  bell  was  rung  as  stated  by  the 
engineman. 

The  fireman  testified  as  a  witness  In  behalf 
of  the  defendant,  and  said  that  he  was  ring- 
ing the  bell,  and  did  not  see  the  deceased  at 
all  before  he  was  killed.  The  fireman  did  not 
testify  whether  he  did  or  did  not  look  along 
the  track  while  he  was  ringing  the  bell,  or 
that  the  bell  ringing  prevented  his  doing  so. 
He  said  that  the  engine  was  ''running  about 
20  miles  an  hour,  I  guess,"  and  that  running 
at  that  rate  of  speed  it  could  have  been 
stopped  in  "about  three  rail-lengths  I  ex- 
pect, three  or  four"— (90  or  120  feet). 

The  speed  of  the  engine  was  not  so  great 
as  to  constitute  negligence  under  the  undis- 
puted circumstances  of  the  case,  but  it  bears 
on  the  question  of  what  distance  the  deceased 
was  away  from  the  engine  at  the  moment 
when  and  shortly  before  he  was  first  seen 
to  be  unconscious  of  his  peril.  The  extreme 
speed  of  the  engine  as  given  in  some  testi- 
mony for  the  plaintiff  was  80  miles  an  hour 
before  the  brakes  were  applied.  Other  testi- 
mony for  plaintiff  and  defendant  estimated 
it  at  15  to  20  miles  an  hour  before  such  time. 

No  further  mention  of  the  evidence  is 
deemed  material,  except  to  say  that  It  shows 
a  prior  long-accustomed  use  of  the  main  line 
track  of  the  railway  of  the  defendant  at  the 
locality  in  question  as  a  walkway  by  em- 
ployes of  the  lumber  company,  with  the 
knowledge  and  acquiescence  of  the  defend- 
ant. 

There  was  a  demurrer  to  the  evidence  by 
the  defendant,  which  was  overruled,  and  the 
judgment  under  review  was  entered  in  favor 
of  the  plaintiff  upon  the  verdict  of  the  Jury. 

The  sole  assignment  of  error  involved  the 
suflaciency  of  the  evidence  to  support  the  ac- 
tion of  the  trial  court  in  overruling  the  de- 
murrer aforesaid. 

.  Irvine  &  Stuart,  of  Big  Store  Qap,  for 
plaintiff  in  error. 

J.  C./Noei,  of  Pennington  Gap,  for  defend- 
ant in  error. 


SIMS,  J.  (after  stating  the  facts  as  above). 
t1]  1.  It  is  plain  from  the  statement  of 
facts  preceding  this  opinion  that  this  is  a 
case  in  which  the  deceased  was  guilty  of 
gross  negligence,  which  would  bar  any  re- 
covery by  the  plaintiff  unless  the  doctrine  of 
the  last  clear  chance  is  applicable. 

2.  On  the  question  of  whether  such  doc- 
trine is  or  Is  not  applicable  to  the  case  we 
have  the  following  to  consider. 

[2, 3]  The  deceased  occupied  toward  the 
defendant  the  relationship  of  a  licensee.  It 
is  well  settled,  therefore,  that  however  great 
may  have  been  the  neglige^^ce  of  tlje  deceas- 
ed, the  defendant  owed  to  him,  under  the 
htiinane  doctrine  of  the  last  clear  chance,  the 


duty,  through  its  engineman  and  fireman,  to 
exercise  ordinary  care  to  avoid  injuring  him 
on  the  track  after,  by  the  exercise  of  ordi- 
nary care,  they  or  either  of  them  should  have 
perceived  his  peril,  and  that  he  was  obvious- 
ly uilconsdous  of  it,  if  that  is  a  circumstance 
in  the  case.  That  is  to  say,  the  defendant 
owed  to  the  deceased  the  duty  of  keeping  a 
reasonable  lookout  ahead  of  the  moving  en- 
gine to  observe  whether  any  person,  such  as 
deceased,  who  might  be  reasonably  expected 
by  defendant  to  be  on  the  track  in  the  lo- 
cality in  question,  was  thereon  in  a  position 
or  condition  of  obvious  unconsciousness  of 
his  peril,  in  order  that  those  in  charge  of  the 
engine  might  then  discharge  the  further 
duty,^  imposed  by  the  doctrine  under  consid- 
eration, of  doing  all  that  they  could  con- 
sistently with  their  higher  duty  to  others  to 
stop  the  train  so  as  to  save  the  deceased 
from  the  consequences  of  his  own  action. 
For  the  last-named  duty  arises  not  alone  up- 
on the  actual  discovery  of  such  position  and 
condition  of  such  person,  but  also  when  by 
the  exercise  of  ordinary  care  by  the  engine- 
man  or  fireman  in  keeping  a  reasonable  look- 
out along  the  track  such  position  and  con- 
dition would  have  been  discovered  in  time  to 
have  avoided  the  accident  So.  Ry.  Co.  v. 
Bailey,  110  Va.  833,  67  S.  B.  365,  27  L.  R.  A. 
(N.  S.)  379 ;  Kabler's  Adm'r  v.  So.  Ry.  Co, 
121  Va.  90,  92  S.  B.  816 ;  and  other  Virginia 
cases  therein  cited. 

This  statement  of  the  law  is  too  well  set- 
tled to  admit  of  controversy,  and  it  is  not 
controverted  by  argument  before  us  la  the 
case. 

Such  duty  of  lookout  along  the  track  in 
front  of  a  moving  train  or  engine,  extends, 
of  course,  and  applies  to  a  sufficient  radius 
of  distance  ahead  to  enable  the  engineman 
to  stop  the  train  or  engine  by  the  exercise 
of  reasonable  care  and  diligence  by  the  ap- 
plication of  the  brakes,  or  otherwise,  should 
he  observe  such  a  person  on  the  track  in  the 
position  and  condition  aforesaid.  It  is  man- 
ifest that  it  cannot  be  discharged  by  the 
engineman  looking  ahead  a  fourth  of  a  mile 
away  and  his  thereafter  never  looking  again 
along  the  track  In  a  given  locality,  and  by 
the  engineman  contenting  himself  with  sup- 
posing that  any  person  whom  he  may  have 
seen  on  the  track  a  fourth  of  a  mile  away 
will  get  off  the  track  before  the  engine 
reaches  him;  for  if  this  were  true  the  last 
clear  chance  doctrine  would  be  wholly  ab- 
rogated in  so  far  as  it  imposes  the  duty 
aforesaid  of  the  keeping  of  a  reasonable  look- 
out. 

The  evidence  for  the  plaintiff,  and  Indeed 
the  testimony  of  the  engineman  himself, 
would  have  warranted  the  Jury  in  finding, 
and  hence  we  must  so  find,  that  after  seeing 
the  deceased  and  Estep  on  the  track  a  fourth 
of  a  mile  away'  the  engineman  did  not  look 
aguin  along  the  track  upon  which  the  engine 
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was  running  until  after  the  deceased  was 
struck  and  killed,  but  contented  himself  with 
supposing  the  deceased  had  gotten  off  tne 
track  before  the  engine  reached  him. 

[4]  3.  The  crucial  question  in  the  case  be- 
fore us  therefore  is  this:  Was  the  deceased 
in  a  position  and  condition  of  unconscious- 
ness of  his  peril,  on  the  track  as  far  ahead 
of  the  moving  engine  as  the  radius  of  dis- 
tance aforesaid,  which  position  and  condition 
would  have  been  apparent  to  the  engineman 
had  he  discharged  the  duty  of  lookout  afore- 
said? 

According  to  the  testimony  in  the  record, 
which  is  mentioned  in  the  statement  preced- 
ing this  opinion,  Estep  is  the  only  witness 
who  saw  the  deceased  when  he  was  at  a  dis- 
tance from  the  approaching  engine  of  50  to 
75  feet,  and  this  was  the  next  time  that  the 
deceased  was  seen  by  any  one  after  he  was 
observed  by  the  engineman  about  400  yards 
or  1,200  feet  away.  There  is  no  evidence  in 
the  record  that,  when  the  engineman  saw  the 
deceased  1,200  feet  away,  the  attitude  of  the 
deceased  was  that  of  one  unconscious  of  his 
periL  But  the  situation  was  different  when 
the  deceased  was  next  seen  by  Estep.  At 
this  time  the  positicn  and  condition  of  the 
deceased  was  unquestionably  one  of  obvious 
unconsciousness  of  peril.  It  so  Impressed 
Estep  the  moment  he  saw  deceased,  and  it 
cannot  be  doubted  it  would  have  so  impress- 
ed the  engineman  could  the  latter  have  seen, 
and  had  he  seen,  the  deceased  at  that  time. 
Moreover,  by  reference  to  the  diagram  above 
and  the  testimony  above  mentioned,  it  will 
be  observed  that  the  deceased  was  than  on 
the  railroad  track,  walking  towards  the  ap- 
proaching engine,  with  his  tAce  turned  away 
from  the  engine*  looking  intently  and.  coiD- 
tinuously  back  at  Minora,  who  was  at  work 
putting  a  truss  rod  in  one  e«rDer  of  the  flat 
car,  which  was  standing  on  the  temporary 
track,  alongside  and  a  few  feet  to  the  west 
of  the  main  line  railroad  track.  Allowing 
for  some  movement  of  the  deceased  betwe^ 
that  time  and  the  later  time  at  which  Minor 
first  saw  the  deceased  (when  the  engine  was 
"In  eight  or  nine  feet  of  him"  and  he  was 
about  ''IS  feet"  north  of  Minor),  but  consid- 
ering the  relative  si>eed  of  the  engine  and  the 
deceased  more  favorably  to  the  defendant 
than  the  defendant  Is  entitled  to  have  it  con- 
Mdered  under  the  statutory  rule  on  the  sub- 
ject, the  deceased  must,  at  the  time  Estep 
saw  him  in  peril,  have  passed  Minor  at  least 
16  or  17  feet;  and  must  have  been  looking 
back  over  his  shoulder  at  Minor  at  work. 
The  relative  positions  of  the  engine,  the  de- 
ceased, and  Minor  make  it  evident  that  no 
one  could  have  perci^ved  the  deceased  hnder 
those  circumstances  and  not  have  seen  that 
his  position  and  condition  Was  one  of  obvious 
unconsclotfeness 'of '  his  perlL  There  was 
"preseiited,  not  merely  a  man  on  the  track 
talking-  towards  -  an  approaebing  engine  in 
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broad  daylight,  with  no  obstruction  to  his 
view,  apparently  (as  he  was  indeed  actually) 
in  possession  of  all  of  his  faculties,  but  the 
added  drciunstances  of  work  going  on  behind 
him  beside  the  track,  of  that  work  having 
obviously  attracted  his  attention,  and  of  his 
looking  backward  entirely  away  from  his  line 
of  vision  of  the  approaching  engine,  and  of 
his  looking  thus  intently  and  continuously, 
not  intermittently,  as  he  walked. 

It  is  true  that  it  seems  most  probable  from 
the  evidence  that  the  view  of  the  engineman 
of  the  deceased  at  the  time  Just  mentioned 
was  obstructed  by  the  tender  of  the  engine, 
so  that  the  engineman  could  not  then  have 
seen  the  deceased  had  he  looked  along  the 
track.  And  it  is  also  true  that  the  engine 
was  then  too  close  to  the  deceased  for  it  to 
have  been  possible  for  It  to  have  been  stopped 
in  time  to  have  avoided  the  accident.  But 
how  long  had  this  position  and  condition  of 
the  deceased  previously  existed?  Did  It  ex- 
ist when  the  engine  was  an  ample  distance 
away  from  the  deceased  for  the  engineman 
to  have  observed  it,  had  he  kept  the  look- 
out which  the  law  requires,  and  for  him 
thereafter  to  have  applied  the  brakes  and 
have  stopped  the  engine  before  it  reached  the 
deceased,  had  reasonable  expedition  been  ex- 
ercised in  the  premises? 

[6]  On  the  last-stated  question  the  evi- 
dence is  wholly  drcunustantiaL  The  direct 
evidence,  however,  shows  that  the  same 
cause,  namely,  the  work  on  the  flat  car, 
which  occasioned  the  attitude  of  the  decease 
ed  aforesaid,  at  the  time  he  was  seen  by  the 
eyewitness  £3step,  had  previously  existed 
And  the  further  ftict  is  shown  by  direct  evi- 
dence that  the  deceased  took  as  long  to  go 
about  60  feet  or  20  yards  as  Estep  did  to  go 
about  100  feet,  or  33%  yards,  and  hence 
-that  the  deceased  was  delayed  for  a  time 
thus  measured  as  he  proceeded  along  the 
main  line  track  by  some  cause  or  causes. 
Even  in  a  criminal  case  the  evidence  to  es- 
tablish a  fact  ne^  exclude  only  every  rea- 
sonable doubt  arishig  from  a  consideration 
of  the  evidence.  Every  other  possible 
hypothesis  does  not  have  to  be>  excluded  be- 
fore a  fact  in  issue  can  be  taken  as  proved, 
but  only  fl[iich  other  hypotheses  as  are  con- 
sistent with  the  evidence  in  the  case.  It  is 
possible,  of  course,  that  some  other  cause 
may  have  contributed  to  the  delay  of  .the  de- 
ceased, but  the  evidence  in  the  case  points 
only  to  one  cause,  namely,  the  deceased  hav- 
ing become  absorbed  in  observing  the  wock 
on  the  flat  car  aforesaid.  And  comparing  thje 
progress  of  the  deceased  with  that,  of  the 
train  and  at  Estep,  the  direct  evldoice  dis- 
closes what  was  the  length  of  that  delay, 
]iamely,only  from  about  25,  87)6,  or  50  see^ 
ends,  dependent  upon  whether  the  speed  of  the 
engine  in  traversing  the  distance  of  about 
1,100  feet  to  the  point  of  the  accident  was  80 
er  20  or  aSimilte  an  hour.  .  In  view  of  the 
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evidence  in  the  case,  It  is  not  reasonable  to 
infer  that  any  of  that  delay  was  occasioned 
while  the  deceased  was  south  of  the  flat 
car,  as  he  could  have  then  looked  directly 
at  Minor  at  work  while  he  walked  without 
delaying  his  progress.  It  was  not  until  Che 
deceased  passed  the  point  on  the  track  op- 
posite where  Minor  was  at  work  that  the 
progress  of  the  deceased  would  have  been 
retarded  by  his  looking  back  at  Minor.  The 
deceased  having  walked  to  that  point  without 
delay,  measuring  his  progress  by  that  of 
Estep  as  shown  by  the  evidence,  the  engine 
would  have  been  at  least  about  550  feet  away 
from  the  deceased,  whatever  was  the  speed 
of  the  engine,  since  the  engine  would  have 
traversed  about  half  the  distance  (of  about 
1,200  feet)  it  was  away  when  the  deceas- 
ed and  Estep  first  got  on  the  main  line 
track,  less  about  50  feet,  the  distance  the  de- 
ceased had  gone  up  to  this  time.  That  would 
have  left  the  engine  about  12^  or  18%  or  25 
seconds  of  time  in  which  to  traverse  such  550 
feet  less  the  part  of  it  the  deceased  himself 
traveled  before  he  was  struck,  dependent 
upon  the  speed  of  the  engine  being  30  or  20 
or  15  miles  an  hour.  Now  at  30  miles  an 
hour  the  engine  would  have  gone  about  550 
feet  in  12^  seconds,  or  the  same  distance  in 
18%  seconds  at  20  miles  an  hour,  or  in  25  sec- 
onds at  15  miles  an  hour.  This  calculation, 
when  considered  along  with  the  physical  facts 
and  other  circumstances  shown  in  evidence, 
demonstrates  that  the  Jury  might  properly 
have  found  from  the  evidence  that  the  engine 
was  going  about  18%  miles  an  hour  before  the 
brakes  were  applied,  and  that  Estep's  prog- 
ress was  at  the  rate  of  about  one-sixth  as 
fast,  or  of  about  3  miles,  per  hour.  B^om  the 
foregoing  facts  the  inference  is  irresistible 
that  the  deceased  had  passed  Minor  and  was 
In  the  attitude  aforesaid  of  looking  back  over 
his  shoulder  at  Minor  at  work  on  the  flat  car 
when  the  engine  was  still  about  550  feet 
away  from  him  and  when,  according  to  the 
testimony  of  the  flreman,  the  engine  could 
have  been  stopped  within  90  to  120  feet,  and, 
according  to  the  testimony  of  the  engine- 
man,  within  150  feet,  '*or  something  like 
that!' ;  and  when,  according  to  the  testimony 
for  plaintm,  by  Estep,  the  engine  was  in  fact 
stopped,  after  the  brakes  were  applied,  with- 
in ''probably  100,  maybe  200  feet"  This  gave 
the  engineman  ample  time  under  the  drcum- 
stances,  he  having  no  other  duties,  as  is 
shown  by  the  evidence,  which  interfered 
therewith,  for  the  observation  of  the  position 
and  condition  of  obvious  unconsciousness  of 
peril  of  the  deceased  650  feet  away,  had  he 
discharged  the  duty  of  lookout  aforesaid; 
and  for  the  co-ordination  of  his  mind  with 
his  muscles,  and  for  the  application  of  the 
emergency  brakes  (which  is  but  an  instan- 
taneous operation  of  itself),  in  time  to  have 
stopped  the  engine  before  it  reached  the  de- 
ceased. We  are  therefore  of  opinion  that 
ttie  last  clear  duuioe  doctrine  la  applicable 


to  the  case,  and  is  controlling  in  favor  of  tiie 
action  of  the  trial  court  in  overruling  the  de- 
murrer to  evidence  and  in  entering  the  Judg- 
ment imder  review. 

It  is  claimed  for  the  defendant,  however, 
that  it  is  incredible  and  not  reasonable  to  be 
believed  that  the  deceased  had  continued  for 
such  a  preceding  time  to  walk  in  the  posi- 
tion in  which  Estep  saw  him  as  aforesaid; 
that  the  deceased  must  have  looked  in  the  di- 
rection in  which  he  was  walking  at  frequent 
Intervals,  and  so  must  have  seen  the  ap- 
proaching engine  at  the  time  or  before  he 
was  within  the  radius  or  distance  away 
from  the  engine  aforesaid,  or  must  have  ap- 
peared to  the  engineman  to  have  done  so  had 
the  latter  then  kept  a  lookout  along  the  track. 
Estep  testifles  that  the  deceased  did  in  fact 
walk  in  that  position  without  changing  his 
attitude,  while  Estep  looked  upon  him  Just 
before  the  accident.  Minor  also  testifled  that 
he  saw  the  deceased  "walking  very  slowly" 
in  that  position,  without  changing  his  atti- 
tude. Just  before  the  accident.  If  the  Jury 
had  credited  that  testimony,  which  it  was 
within  their  province  to  do,  but  for  the  de- 
murrer to  evidence,  it  is  Just  as  credible 
that  the  deceased  had  been  walking  for  the 
next'  preceding  period  of  time  in  question 
in  practically  the  same  attitude.  The  same 
cause  therefore  being  in  existence,  as  shown 
by  the  evidence,  during  such  preceding  time, 
there  is  nothing  incredible  or  unreasonable 
in  the  inference  that  the  same  effect  was  pro- 
duced thereby  during  such  time.  And  wheth- 
er one  could  thus  walk  would  depend  in  great 
measure  on  the  smoothness  of  the  way.  We 
cannot  assume  in  the  absence  of  evidence  on 
the  subject  that  the  way  between  the  ties  of 
the  track  in  the  locality  in  question  was  not 
filled  in  with  ballast  of  some  kind.  There  is 
no  such  evidence  in  the  case,  and  the  fact 
that  the  deceased  did  so  walk  for  a  time,  as 
the  direct  evidence  establishes,  negatives  the 
inference  sought  to  be  drawn  by  the  defend- 
ant that  it  was  impracticable  for  the  deceased 
to  have  so  walked  for  a  preceding  time. 

It  is  contended  for  defendant  that  there 
is  no  evidence  that  the  deceased  had  been 
looking  away  from  the  track  until  he  reached 
the  point  where  Estep  saw  him,  within  60 
or  75  feet  of  the  engine.  This  position  ig- 
nores the  testimony  of  Minor  that  the  de- 
ceased was  looking  at  him  at  work  as  afore- 
said, and  it  ignores  the  location  of  the  flat 
car  and  of  the  position  on  it  of  the  work 
that  Minor  was  doing,  which  attracted  the 
attention  of  the  deceased,  and  that  the  de- 
ceased must  liave  passed  the  point  opposite 
Minor  before  the  looking  at  the  latter  would 
have  retarded  the  progress  of  the  deceased, 
and  it  ignores  the  other  circumstances  es- 
tablished by  the  direct  and  circumstantial 
evidence  in  the  case  above  adverted  to. 

The  drcujnstanoe  that  the  deceased  be- 
came confused  when  he  at  length  discov- 
ered the  approach  of  the  engine  when  it  was 
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within  8  or  9  feet  of  Mm,  and  that  he  then, 
in  his  fright,  made  the  error  of  not  springing 
from  the  track  next  to  the  fiat  car,  cannot 
relieve  the  defendant  from  liability  for  Its 
negligence  aforesaid,  for  two  reasons:  First, 
because  the  evidence  does  not  show  that  if 
the  deceased  had  continued  his  first  move- 
ment to  the  west  he  would  have  escaped;' 
and,  secondly,  because  that  conduct  of  the 
deceased  was  but  a  result  reasonably  to  be 
expected  of  one  in  his  perilous  position  at 
the  time  when  the  negligence  of  the  defend- 
ant occurred,  from  the  result  of  all  of  which 
he  would  have  been  saved  by  the  discharge 
of  its  duty  aforesaid  by  the  defendant  under 
the  last  clear  chance  doctrine. 

It  should  be  further  observed  that  nothing 
which  is  said  above  leads  to  the  conclusion, 
as  is  contended  for  the  defendant  would  be 
the  result  of  such  a  holding,  that  a  railroad 
company  in  the  operation  of  its  trains  needs 
to  slow  down  their  lawful  speed,  or  that  the 
operation  of  its  trains  will  be  in  any  manner 
delayed,  except  where  the  perilous  position 
and  condition  of  a  licensee  on  the  track 
exists  and  is  or  would  be  obvious  to  the 
engineman  or  fireman  tn  the  exercise  of  ordi- 
nary care  in  the  performance  of  their  duties, 
among  which  is  the  duty  of  Iceeping  the  rea- 
sonable lookout  aforesaid.  Then,  as  is  said 
in  Sa  Ry.  Co.  v.  Bailey,  supra,  110  Ya.  833, 
67  S.  B.  365,  27  Lw  R.  A.  (N.  S.)  379,  "it  be- 
comes the  duty  of  those  in  charge  of  the 
train  to  do  all  that  they  can,  consistent  with 
their  higher  duty  to  others,  to  save  him  [the 
licensee]  from  the  consequences  of  his  own 
act,"  bat  not  until  then. 

For  the  foregoing  reasons  the  judgment  un- 
der review  must  be 

Affirmed. 
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BARLOW  V.  RUSSELL  et  aL 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Nov.  11,  1919.) 

(ByUalua  hy  the  Court,) 

Pabtnebship  «=>328(3)— Sbttlembnt  of  ac- 
counts;   SVIDENCB. 
A  case  involving  only  the  settlement  of  part- 
nership and  mortgage  accounts,  and  stating  no 
new  legal  principle. 

Appeal  from  Circuit  Court,  Randolph  Coun- 
ty. 

Suit  by  A.  D.  Barlow  against  T.  C.  Russell 
and  Dr.  C.  A.  Barlow,  consolidated  with  a 
suit  by  A.  D.  Barlow  against  J.  B.  Gum,  and 
suit  by  "A.  D.  Barlow,  petitioner,  against 
Thomas  C.  Russell"  and  others,  which  by 
consent  of  all  interested  parties  was  by  de- 
cree consolidated  with  the  first  two  consoli- 
dated cases.     Suit  against  defendant  Gum 


and  suit  against  "Thomas  C.  Russell"  and 
others  dismissed,  reference  to  a  commission- 
er, and,  after  rulings  on  exceptions  to  his 
report,  etc.,  decree  for  defendant  Russell  for 
$372.24,  and  plaintiif  appeals.  Reversed  and 
remanded  for  further  proceedings  in  accord- 
ance with  opinion. 

W.  B.  &  E.  L.  Maxwell,  of  Elkins,  for  ap- 
pellant 
Samuel  T.  Spears,  of  Elkins,  fior  appellee. 

LYNCH,  J.  The  decree  of  which  ai^ellant, 
plaintiff  below,  complains  upon  this  appeal, 
required  him  to  pay  defendant  T.  C.  Russell 
$372.24,  with  interest  thereon  from  October 
10,  1917 ;  dlsmieysed  .  the  suit  brought  by 
plaintiff  against  J.  B.  Gum,  which  upon  Rus- 
sell's motion  the  decree  of  October  11,  1910, 
consolidated  with  the  suit  of  appellant 
against  Russell  and  Dr.  C.  A.  Barlow,  and 
also  dismissed  what  is  styled  in  the  caption 
and  body  thereof  as  "A.  D.  Barlow,  Petition- 
er, against  Thomas  C.  Russell"  et  al.,  which 
by  consent  of  all  the  parties  interested  the 
decree  of  October  18,  1916,  consolidated  with 
the  first  two  consolidated  causes;  required 
appellant  to  reconvey  the  unsold  residue  of 
the  real  estate  conveyed  by  Russell  to  him 
by  the  deed  of  March  13,  1900,  for  the  pur- 
poses therein  specified;  appointed  Samuel 
T.  Spears  special  commissioner  to  execute 
su(»h  a  conveyance,  should  appellant  fail  or 
refuse  to  do  so;  and  required  appellant  to 
pay  Russell  the  costs  of  each  of  the  three 
consolidated  suits. 

On  or  about  May  1,  1899,  Russell  and  Dr. 
C.  A.  Barlow,  aiHpellant's  son  and  Russell's 
nephew,  dissolved  a  partnership  theretofore 
formed  by  them,  the  purpose  of  which  was 
to  establi^  and  conduct  upon  equal  terms  a 
general  mercantile  store  at  Crlckard,  later 
known  as  Mill  Creek,  in  Randolph  county. 
The  result  of  the  dissolution,  so  far  as  dis- 
closed, was  the  assumption  by  each  of  the 
former  partners  of  liability  for  the  payment 
of  an  equal  share  of  the  partnership  indebt- 
edness tlien  existing,  Russell  to  buy  from  his 
partner  the  one-half  interest  of  the  latter 
in  the  stock  of  merchandise  for  $4,219.14,  for 
which  he  gave  the  firm  his  note.  Dr.  Bar- 
low claims  to  have  repurchased  the  stock  of 
merchandise  belonging  to  the  business  on 
February  28,  1900,  and  swears  that  on  that 
date  he  and  Russell  settled  all  matters  in 
difference  between  them  pertaining  to  the 
firm,  in  which  settlement  it  was  ascertained 
that  an  indebtedness  existed  in  favor  of 
Dr.  Barlow  in  the  sum  of  $1,106.59,  for  which 
Russell  then  executed  his  note,  to  secure  the 
payment  of  which  he  gave  a  deed  of  trust 
on  certain  real  estate  situate  in  or  near 
MUl  Creek. 

On  March  13th  of  the  same  year  Russell 
executed  to  A.  D.  Barlow  the  deed  of  that 
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date,  heretofore  referred  to,  for  the  real  es- 
tate therein  described  and  all  his  "personal 
property  of  every  kind  and  character,  to- 
gether with  all  lodgments,  notes,  accounts, 
liens,  or  other  evidences  of  debt,  •  •  • 
as  well  as  his  interest  in  the  Huttonsville  & 
Marlingtoh  Telephone  Company  together  with 
his  horses,  wagons,  and  all  other  personal 
property,  whether  named  herein  or  not"  The 
consideration  for  the  property  conveyed  by 
the  deed,  as  therein  expressly  stlpnlated,  was 
the  grantee's  assumption  of  liability  for  the 
indebredness  contracted  by  Rnssell  with  the 
llrma,  corporations^  and  persons  therein 
named,  and,  although  on  its  face  absolute 
and  unqualified  as  to  the  extent  of  the  tittle 
conferred,  was  intended  to  be  a  mortgage  to 
protect  the  grantee  in  the  payment  of  the 
debts  assumed  by  him,  as  the  parties  to  this 
litigation  concede,  and  as  the  collateral  agree- 
ment entered  into  at  the  same  time  by  the 
parties  to  the  deed  shows. 

Having  performed  the  trust  reposed  in  him, 
appellant  claims  that  two  settlements  of  his 
accounts  with  Russell  were  made  by  the 
Joint  concurrence  of  the  parties  directly  in- 
terested therein,  by  the  first  of  which,  made 
on  June  12,  1001,  it  appears  that  Russell's 
indebtedness  to  appellant  was  ^,313.05,  and 
by  the  second,  made  October  27,  1903,  it  was 
$3,377.36 ;  the  difference  being  due  to  the  ap- 
plication of  the  proceeds  of  collections  made 
by  Barlow  in  the  interim  from  the  property 
conveyed  by  the  deed.  For  each  of  the  bal- 
ances so  ascertained  Russell  executed  his 
notes  to  appellant,  who  surrendered  the  first 
one  to  Russell  on  the  execution  of  the  second ; 
the  latter  forming  the  real  basis  of  the  suit 
of  appellant  against  Russell  and  0.  A.  Bar- 
low. 

This  suit  plaintiff  brought  February  2, 
1010,  and  filed  the  bill  at  April  rules  there- 
after, and  in  It  alleged  the  execution  of  the 
deed  of  March  13,  1900,  set  forth  its  true 
character  and  purpose  as  being  a  security 
for  the  reimbursement  of  appellant  for  the 
money  advanced  by  him  to  liquidate  the  in- 
debtedness contracted  by  the  grantor  and 
specified  therein,  and  the  settlements  of  the 
accounts  arising  out  of  the  transactions  be- 
tween the  parties  in  resi)ect  of  such  purpose 
and  intent,  and  the  ascertainment  on  Octo- 
ber 27,  1903,  of  the  balance  of  $3,377.36  due 
the  grantee  as  of  that  date  by  reason  of  such 
matters,  and  the  execution  of  the  note  there- 
for, and  the  nonpayment  thereof  at  the  date 
of  the  institution  of  the  suit,  and  other  mat- 
ters and  things  not  necessary  now  to  detail, 
and  prayed  a  reference  to  a  commissioner 
in  chancery  to  ascertain  and  report  the 
amount  due  the  plaintiff  upon  the  note  of 
October  27,  1903,  the  residue  of  the  real  es- 
tate conveyed  by  the  deed  of  March  13, 
1900,  the  liens  on  such  residue,  their  amounts 
and  priorities,  and  the  owners  of  such  Hens, 


and  prays  a  sale  of  sadi  portion  of  the  land 
then  remaining  unsold  as  may  be  necessary 
to  satis^  the  balance  of  the  plaintiff's  lien 
thereon,  and  for  a  decree  against  the  grantor, 
should  the  proceeds  of  such  sale  prove  in- 
suffldent  to  reimburse  him,  and  for  general 
and  special  relief. 

The  object  of  the  bill  filed  by  appellant 
against  Gum  and  Russell  was  to  enforce  the 
lien  of  a  judgment  recovered  by  appellant  for 
the  balance  due  upon  a  contract  of  sale  of 
certain  real  estate  owned  by  Russell  and  by 
him  sold  to  Qum,  which  balance  Russell  as- 
signed to  appellant  in  the  deed  of  March  13, 
1900.  These  two  causes  the  decree  of  August 
11,  1910,  as  we  have  said,  consolidated  upon 
the  motion  of  Russell,  and  referred  them  to 
W.  B.  Baker,  a  commissioner  of  the  circuit 
court  of  Randolph  county,  to  state  the  account 
prayed  in  the  bill  filed  by  appellant  in  the 
first  cause,  who  made  and  filed  his  report 
May  11,  1914,  to  whidi  appellant  filed  16  and 
Russell  2  exceptions. 

The  report  so  made  and  filed  stated  the 
accounts  in  a  double  aspect,  under  the  first 
of  wliich  the  commissioner  found  and  re- 
ported a  balance  of  $1,687.26  due  Russell, 
and  under  the  second  a  balance  of  $3,844.09 
due  appellant  Without  stating  Qiedfically 
by  number  the  exc^ptlpns  of  plaintiff  sus- 
tained by  the  decree  of  October  18,  1916, 
predicated  upon  and  construed  In  connection 
with  the  written  opinion  of  the  presiding 
judge,  made  a  part  of  the  record,  it  found 
the  report  to  be  erroneous  in  its  first  aspect, 
because  it  ignored  the  settlement  made  by  the 
parties  themselves  in  1903,  whereby  they  as- 
certained a  balance  of  $3,877.36  due  appel- 
lant, no  part  or  item  entering  into  the  com- 
putation being  surcharged  or  falsified  by  the 
answer  of  Russell  theretofore  filed  in  re- 
sponse to  plaintiff's  bill;  sustained  both  of 
Russell's  exceptions ;  recommitted  the  causes 
to  the  same  commissioner  for  a  restatement 
of  the  accounts  upon  the  basis  of  the  settle- 
ment of  October  27,  1908,  and  '*upon  the  the- 
ory of  the  opinion**  so  filed,  and  ''to  take 
proof  of  and  ascertain  any  of  the  additional 
matters  as  directed  by  the  opinion";  and 
granted  leave  to  either  party  to  ''file  before 
said  commissioner  such  pleadings  as  he  may 
desire  in  accordance  with  said  opinion." 
Taking  advantage  of  the  opportunity  thus 
afforded  him; — ^indeed,  suggested  by  the  court 
In  its  opinion — Russ^  filed  with  the  commis- 
sioner an  amended  answer,  in  which  he  at- 
tempted to  surcharge  and  falsify  some  of 
the  items  of  the  account  involved,  and  as- 
sailed as  incorrect  the  omission  of  certain 
items  from  the  settlement  of  1903  which  he 
claims  should  have  been  credited  to  him. 

To  the  findings  of  the  report  made  pur- 
suant to  the  order  of  recommittal  and  filed 
October  15,  1917,  of  a  balance  of  $3,189.25 
due  as  of  that  date  from  appellant  to  Russell, 
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the  former  again,  excepted,  and  In  passing 
apon  the  exceptions  so  ta)cen  the  decree  of 
May  24»  1918,  the  one  now  reviewed,  sus- 
tained two,  and  found  the  balanoe  due  Bussell 
to  be  $372.2i,  and  ordered  appellant  to  pay 
him  that  amount,  with  interest  thereon  from 
October  10,  1917,  until  paid. 

The  first  assignment  of  error  relied  on  by 
appellant  is  the  action  of  the  court  below  in 
overruling  his  sixth  exception  to  the  secimd 
repon  of  the'  commissioner.  That  exception 
challenged  the  propriety  of  the  allowance 
therein  of  a  credit  to  Bussell  for  $1,882^, 
which,  with  interest  to  the  date  of  the  report 
aggregated  $3,866.10,  for  his  share  in  the 
stock  and  merchandise  and  other  property 
owned  and  used  by  the  partnerslilp  composed 
of  himself  and  O.  A.  Barlow,  but  which  there- 
tofore had  passed  to  the  latter  by  the  sale 
of  F^ruary  28,  1900,  or  to  A.  P.  Barlow  on 
March  13th  of  the  same  year.  Whether  to 
the  one  or  the  other  there  is  some  conflict 
In  the  testimony,  but  in  view  of  the  facts 
of  the  case  it  seems  wholly  Immaterial  to 
which  of  them  it  passed,  so  far  as  concerns 
the  merits  of  the  controversy.  The  suit,  by 
the  consent  of  all  the  parties  and  with  the 
permission  of  the  court,  broadened  to  admit 
a  statement  of  the  accounts  between  Bussell 
and  both  the  Barlows,  and  if  either  of  them 
has  given  Russell  credit  for  his  interest  in 
the  stock  of  merchandise,  he  cannot  reason- 
ably complain. 

As  tending  to  s^ow  that  Bussell  did  receive 
credit  for  the  amount  claimed,  appellant 
dtes  the  settlement  had  on  fi^ruary  28,  IdOQ^ 
betwe^i  defendant  and.  Dr.  Barlow,  and  in* 
sists,  therefore,  that  it  was  error  on  the  part 
of  the  commissioner  to  allow  and  the  court  to 
approve  a  further  credit  therefor  by  way  of 
addition  to  the  seUlement  of  1903.  Defend- 
ant, however,  vigorously  denies  that  there 
was  made  or  any  attempt  to  make  a  settle- 
ment as  of  that  date,  and  predicates  his  de- 
nial upon  his  intoxicated  condition  on  that 
occasion,  and  his  inability  to  participate 
therein  intelligaitly  for  tluKt  reason.  But 
the  decree  appealed  from  found  against  him, 
and  in  favor  of  the  validity  and  binding  ef- 
fect of  the  settlement,  and  held  it  unimpesich- 
able  on  ^ther  ground.  That  conclusion, 
we  think,  the  evidence  clearly  warranted* 
Though  Russell  may  have,  been  intoxicated 
to  some  extent  at  that  time,  since  that  seems 
to  have  been  his  then  normal  condition,  as 
he  admits  and  his  wife  swears,  yet  he  pru- 
dently procured,  for  the  purpose  of  adjust- 
ing the  accounts,  the  presence  of  Patrick 
Crickard,  his  wife's  unde,  who  admits  his 
presence  at  that  time  for  that  purpose,  and 
although,  when  examined  as  a  witness  on 
behalf  of  Bussell,  he  did  not  recall  some  of 
the  attendant  facts  and  circumstances,  he 
did  verify  the  testimony  of  other  witnesses 
who  were  present,  and  testified  to  the  fact 


that  he  also  was  there  and  participated  In 
the  settlement  for  and  on  behalf  of  Bussell, 
and  they  all  agree  that  it  ccmoerned  the  part- 
nership dealings  between  the  parties  inter- 
ested in  this  litigation.  What  is  also  sig- 
nificant, Russell  acknowledged  the  receipt 
of  $500,  which  Barlow  swears  he  paid  on 
that  occasion,  and  for  which  he  received 
credit  in  the  settlement  then  made,  and  ad- 
mitted the  execution  and  delivery  of  a  note 
for  $1,106.59,  the  balance  th^i  found  to  be 
due  Barlow,  and  of  a  trust  deed  to  secure 
the  payment  of  the  note,  in  which  his  wife 
Joined  as  grantor,  the  execution  of  which 
both  of  them  acknowledged  before  Crickard 
two  days  later.  This  note  either  Bussell 
himself  paid  in  whole  or  in  part,  or  A.  D. 
Barlow  paid  for  him,  and,  if  the  latter  did 
so»  he  was  entitled  to  and  did  receive  credit 
therefor  in  the  later  settlement  of  1903 ;  al- 
so, as  a  part  of  the  settlement  of  February 
2S,  1900,  Bussell  assigned  his  interest  In  cer- 
tain partnership  notes  to  O.  A.  Barlow,  all 
of  which  but  two  the  latter  collected,  and 
these  two  he  produced  and  filed  with  the 
commissioner,  and  they  show  Russell's  in- 
dors^nent  thereon  as  of  that  date,  and  he 
swears  the  others  would,  if  produced  by  the 
makers  thereof,  to  whom  he  delivered  them 
upon  receiving  payment  when  due  thereon. 
In  view  of  these  corroborating  facts  and  cir- 
cumstances, clearly  ^proved  and  confirmed 
by  the  decree,  it  seems  unquestionable  that 
there  was  sudi  a  settlement  effected  by  the 
parties  of  the  partnership  transactions  as  of 
the  date  daiiped  by  appellant,  and  such  as 
irrevocably  binds  them,  unless  surcharged 
and  falsified  under  the  forms  prescribed  by 
law. 

It  then  becomes  necessary  to  determine 
whether  Bussell  did  receive  credit  in  such 
settlement  fbr  his  interest  in  the  stock  of 
merchandise  owned  by  the  partnership.  Ap- 
parently the  commissioner  and  the  court 
found  that  he  did  not,  because  the  former 
allowed,  and  the  court  sustained,  a  credit  for 
$1,882.23,  with  interest,  based  on  the  same 
claim  to  the  allowance  and  confirmation  of 
which  appellant  excepted.  In  so  doing  both 
erred  to  his  prejudice,  as  we  believe. 

On  or  about  May  1, 1899,  Dr.  0.  A.  Barlow 
sold  his  half  interest  in  the  merchandise  to 
Bussell,  for  which  the  latter  executed  his  note 
to  the  firm  for  $4,200.14,  and  delivered  it  to 
Barlow.  The  note  was  entered  <»  the  firm 
hadkB  under  the  account  of  T.  G.  Bussell  as 
a  charge  against  him,  and  in  closing  his  ac- 
count upon  the  settlement  of  the  partner- 
ship affairs  February  28,  1900,  it  entered  into 
the  balance  found  due  from  him  to  the  firm. 
This  balance  then  was  halved  Ifi  order  to  as- 
certain his  liability  to  Dr.  Barlow.  We  men- 
tion this  merely  to  show  that,  under  the 
system  of  bookkeeping  employed  by  the  part- 
ners, the  note  given  by  Bussel)  to  the,  firm 
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apparently  covered  the  whole  stock  of  mer- 
chandise, including  his  own  half  interest.  In 
effect  he  was  buying  from  the  firm  his  own 
as  well  as  Dr.  Barlow's  interest  therein,  but 
since  his  note  was  a  firm  asset,  and  since  he 
was  entitled  to  one-half  of  such  assets  upon 
final  settlement,  the  result  entailed  no  in- 
Jury  or  prejudice  to  either  of  the  parties. 
The  note  was  not  paid  prior  to  the  date  of 
the  settlement,  but  charging  it  to  Russell  in 
the  final  adjustment  of  the  accounts  virtually 
operated  as  a  payment,  and  thereby  vested 
in  him  the  ownership  of  the  entire  stock  of 
merchandise.  Though  Russell  then,  accord- 
ing to  his  own  testimony,  believed  himself 
to  be  owner  of  only  a  half  interest  in  the 
stock,  probably  because  he  had  not  thereto- 
fore paid  the  note,  yet  after  being  charged 
therewith  he  was  indeed  the  owner  of  the 
whole  stock,  and  as  such  resold  the  same  to 
Dr.  Barlow  February  28,  1900,  as  part  of 
the  settlement  of  that  date,  at  a  price  based 
upon  an  invoice  of  the  goods,  determined  a 
few  days  later  to  be  ^,300,  less  a  discount 
of  12^  per  cent,  leaving  a  net  price  of 
$8,762.50. 

These  observations  merely  lay  the  founda- 
tion for  a  more  complete  and  satisfactory 
comprehension  of  the  merits  of  appellant's 
exception  regarding  the  right  of  Russell  to 
credit  for  the  $1,882.23  allowed  him  by  the 
report  and  decree.  In  opposition  to  the  al- 
lowance of  such  a  credit,  appellant  cites  and 
relies  on  a  credit  of  $2,700  in  Russell's  favor, 
given  by  Dr.  Barlow  in  the  settlement  of 
February  28,  1900,  in  payment  of  the  stock 
of  merchandise  that  day  repurchased  from 
defendant  Evidently,  however,  this  credit 
was  not  enough  by  $1,062.50.  This  insuffi- 
ciency the  Barlows  later  recognized  and  cor- 
rected to  the  extent  of  an  additional  credit 
of  $353.17,  entered  March  21,  1900,  on  the 
account  of  A.  D.  Barlow,  the  equitable  mort- 
gagee, thus  leaving  a  deficiency  of  $709.33, 
according  to  our  calculation.  These  three 
credits,  two  of  which  were  allowed,  and  the 
$709.33,  which  we  think  should  be  allowed 
for  the  reason  stated,  aggregate  the  amount 
of  the  invoiced  value  of  the  merchandise,  less 
the  agreed  discount,  or  $3,762.50.  Our  con- 
clusion, therefore,  is  that  the  decree  of  the 
lower  court  is  erroneous  to  the  extent 
that  it  allowed  credit  for  $1,882.23,  when  it 
should  have  allowed  only  $709.33,  and  inter- 
est thereon  to  the  date  of  the  report  or  de- 
cree, together  with  interest  on  the  credit  of 
$353.17  from  February  28, 1900,  to  March  21st 
of  that  year. 

In  this  connection  it  is  convenient  to  con- 
sider and  discuss  out  of  its  regular  order 
Russell's  first  cross-assignment  of  error,  as 
it  involves  a  question  similar  to  that  with 
which  we  have  been  dealing.  The  decree 
complained  of  sustained  plaintiff's  second  ex- 
ception  to  the  commissioner's  r^;>ort,   and 


struck  therefrom  a  credit  In  favor  of  Russell 
of  $918.23,  with  interest  thereon,  upon  the 
theory  that  it  was  improper  to  add  such  cred- 
it to  the  settlement  of  1903,  when  it  had  been 
included  and  credited  to  him  in  the  settle- 
ment of  the  partnership  affairs  on  February 
28, 1900.  Russell  in  his  amended  answer  and 
cross-assignment  claims  the  benefit  of  such 
credit  as  being  the  one-half  of  the  sum  ad- 
vanced by  him  between  May  1, 1899,  and  Feb- 
ruary 28,  1900,  in  payment  of  partaersliip 
debts  previously  incurred  which  were  to  be 
borne  equally  by  Dr.  Barlow  and  himself. 
Appellant  apparently  admitted  the  responsi- 
bility of  himself  and  son  for  that  proportioD 
of  the  debts,^  but  claims  that  Russell  received 
full  credit  llierefor  in  the  prior  settlement, 
and  the  court  so  found.  Such  finding  the 
proof  sustains,  for  on  page  843  of  Ledger  D, 
showing  the  account  of  the  firm  with  Russell, 
the  latter  received  credit  for  $1,836.45,  the 
full  amount  which  he  claims  to  have  paid, 
and  the  resulting  balance  of  debits  and  cred- 
its on  that  page  in  favor  of  Dr.  Barlow  is 
equalized  between  them,  thus  giving  to  de- 
fendant the  very  credit  which  he  now  se^s. 
The  ruling  on  this  point,  therefore,  was  cor- 
rect 

The  second  assignment  of  error  is  based 
upon  the  overruling  of  appellant's  third  ex- 
ception to  the  commissioner's  report,  because 
of  the  allowance  of  a  credit  of  $00.36,  witb 
interest,  to  Russell.  Among  the  assets  of 
Russell  transferred  to  A.  D.  Barlow  by  the 
mortgage  of  Mardi  13,  1900,  was  a  claim 
against  W.  H.  Phares  for  land  sold  to  him.  It 
is  Russell's  contention  that  appellant  collect* 
ed  on  that  claim  the  sum  of  $423.09,  whi^ 
should  have  been  credited  to  the  former,  in- 
stead of  the  smaller  credit  of  $323.63,  whidh 
he  received.  It  is  the  difference  between 
these  amounts  that  Russell  daimed  and  the 
decree  allowed.  The  evidence  on  this  point 
is  conflicting.  Russell  swears  he  was  enti- 
tled to  the  larger  sum,  and  appellant  does  not 
expressly  deny  it,  and  does  not  satisfiictorily 
explain  why  the  smaller  rather  than  the 
larger  credit  was  given.  Under  the  circum- 
stances we  decline  to  disturb  that  finding. 

The  third  item  allowed  as  a  credit  to  Rus- 
sell, of  which  ai^)ellant  complains,  is  one  of 
$246.06,  with  interest,  collected  by  Russell 
from  accounts  owing  to  him,  which  collec- 
tions he  alleges  he  turned  over  to  A.  D.  Bar- 
low under  the  mortgage  of  March  18,  190O. 
It  is  appellant's  contention  that  there  is  not 
the  slightest  evidence  in  the  record  to  show- 
that  such  a  sum  was  turned  over  to  him,  and 
a  careful  search  has  revealed  none.  How- 
ever, defendant's  amended  answer,  surcharg- 
ing and  falsifying  the  settlement  of  1903, 
spedflcally  names  such  sum  as  the  amount 
collected  and  turned  over  by  him  to  A.  D. 
Barlow,  and  for  which  he  should  account. 
There  is  no  replication  denying  this  allega- 
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ti<m.  In  the  absence  of  sacli  specific  denial, 
and  In  view  of  the  express  finding  of  the  com- 
missioner, sustained  as  it  is  by  the  decree, 
the  allowance  thereof  must  stand. 

The  second  cross-assignment  of  error  of 
defendant  inyolYes  a  credit  of  $400,  with  in- 
terest, allowed  by  the  commissioner,  but 
struck  out  by  the  court  The  evidence  re- 
specting this  item,  though  conflicting,  was 
Buflldent  to  warrant  the  action  of  the  court 
in  sustaining  appellant's  exception  thereto, 
based,  as  it  was,  upon  the  ownership  of  the 
feed  store  involyed.  We  are  of  opinion  not 
to  disturb  the  finding. 

What  we  have  already  said  sufficiently  dis- 
poses of  other  assignments.  As  a  result  of 
sustaining  the  first  assignment,  and  striking 
out  the  credit  allowed  Russell  of  $1,882.23, 
with  interest  thereon,  and  substituting  in 
lieu  thereof  a  credit  of  $709.33,  with  interest, 
the  decree  in  favor  of  Russell  for  $372.24  will 
necessarily  change  to  one  in  appellant's  fa- 
vor. Our  order,  therefore,  will  reverse  the 
decree  of  May  24, 1918,  and  remand  the  cause 
for  further  proceedings  in  accordance  with 
this  opinion. 


(84  W.  Vb.  738) 

BOBBY 


V,  WILSON. 


(Supreme  Court  of  Appeals  of  West  Virginia. 

Oct.  14,  1019.     Rehearing  Denied 

Dec.  8,  1919.) 

(Syllahua  by  the  Court) 

Taxation  ^=»770— Mistake  in  descsiftion 
of  land  sold  cubed  bt  statute. 

The  assessment  and  sale  of  a  town  lot  for 
delinquent  taxes  under  the  designation  of  lot 
No.  19  in  the  Williams  addition  to  the  city  of 
Clarksburg,  when  in  foct  the  lot  so  sold  and 
conveyed  by  the  clerk's  deed  to  the  tax  purchas- 
er is  composed  of  a  part  of  said  lot  No.  19  and 
a  part  of  an  adjoining  lot,  is  not  void;  such 
mistake  in  the  description  being  cured  by  sec- 
tion 25,  chapter  81,  Code  (sec.  1084). 

Miller,  P..  and  hyncti,  J.,  dissenting. 

Appeal  from  Circuit  Court,  Harrison 
County. 

fiuit  by  Alva  J.  Robey  against  F.  S.  Wil- 
son. Decree  for  defendant,  dismissing  the 
bill,  and  plaintiff  appeals.    Affirmed. 

E.  D.  Lewis  and  B.  Bryan  Templeman, 
both  of  Clarksburg,  for  appellant. 

W.  B.  Cribble,  of  West  Union,  and  W.  G. 
Stathers,  of  Clarksburg,  for  appellee. 

WILLIAMS,  J.  Plaintiff,  Alva  J.  Robey, 
baa  appealed  from  a  decree  of  the  circuit 
court  of  Harrison  county,  made  on  the  24th 
of  May,  1918,  denying  relief  and  dismissing 
bis  bill,  in  a  suit  brought  to  annul  a  tax 
deed  as  being  a  cloud  upon  his  title  to  a  lot 


situated  in  the  Williams  addition  to  the  dty 
of  Clarksburg. 

He  acquired  title  by  deed  from  Minnie  W. 
Fenton  and  J.  T.  Fenton,  her  husband,  dated 
February  6,  and  recorded  February  14,  1911. 
As  the  law  then  was,  property  was  assessed 
as  of  the  1st  of  January,  instead  of  the  1st 
of  April.  The  lot  was  assessed  for  that  year 
in  the  name  of  Minnie  W.  Fenton  as  lot  ''No. 
19  Williams  addition,*'  and,  the  taxes  not  be- 
ing paid,  the  lot  was  returned  delinquent 
and  sold  by  the  sheriff  in  the  month  of  De- 
cember, 1913,  in  the  name  of  Minnie  W.  Fen- 
ton, and  purchased  by  F.  S.  Wilson,  the  de- 
fendant, and,  not  being  redeemed  within  one 
year  thereafter,  the  purchaser  procured  a 
deed  from  the  derk  of  the  county  court  of 
Harrison  county,  dated  the  22d  of  January, 
1916. 

The  cause  was  heard  upon  bill  and  exhib- 
its, answer,  and  general  replication  thereto, 
and  an  agreed  statement  of  facts.  The  rec- 
ord presents  but  one  question;  that  is, 
whether  or  not  there  is  a  fatal  error  in  the 
description  of  the  lot  in  the  assessment  and 
the  sheriff's  delinquent  list.  A  plat  of  the 
survey  of  the  lots  and  streets  of  the  Williams 
addition  was  made  in  October,  1900,  and  ad- 
mitted to  record  in  the  clerk's  office  of  the 
county  court  of  Harrison  county  on  Novem- 
ber 8th  following.  Two  contiguous  lots  on 
said  plat,  Nos.  18  and  19,  front  on  Waldeck 
street  and  extend  back  a  distance  of  135  feet, 
parallel  with  Lang  avenue,  to  an  alley.  Lot 
No.  19  is  bounded  on  one  side  by  the  line  of 
Lang  avenue  and  fronts  53.5  feet  on  Waldeck 
street.  Lot  No.  18  has  a  frontage  of  40  feet 
on  Waldeck  street,  and  is  bounded  on  the 
west  by  lot  No.  19  and  on  the  east  by  lot  No. 
17.  Both  No.  18  and  Na  19  extend  back  to 
an  alley. 

J.  B.  Burch  became  the  owner  of  both  lots, 
Nos.  18  and  19,  and  about  the  year  1900  di- 
vided the  two  into  three  lots,  by  lines  extend- 
ing across  the  lots  from  Lang  avenue,  paral- 
lel to  Waldeck  street,  to  the  dividing  line  be- 
tween lots  No.  17  and  No.  18,  thus  making 
three  lots  fronting  on  Lang  avenue,  instead 
of  two  fronting  on  Waldeck  street,  as  before. 
Said  Burch  conveyed  one  of  the  newly  form- 
ed lots,  the  one  bordering  on  Waldeck  street, 
to  Minnie  W.  Fenton,  November  17, 1900,  and 
thereafter,  in  February,  1911,  she  and  her 
husband  conveyed  it  to  plaintiff.  No  plat  of 
the  new  lots  appears  to  have  been  filed,  nor 
were  they  designated  by  new  numbers ;  Mrs. 
Fenton's  lot  was  assessed  on  the  land  book 
as  Na  19,  and  both  the  other  new  lota  as 
No.  18.  The  conveyance  of  the  lot  in  ques- 
tion from  Mrs.  Fenton  and  her  husband  to 
plaintiff  describes  it  by  metes  and  bounds, 
as  being  parts  of  No.  18  and  No.  19,  and  as 
being  situate  "in  what  is  known  as  James  B. 
Williams  addition"  to  the  dty  of  Clarksburg, 
and  refers  to  the  plat  of  said  addition  on 
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record,  menttoning  the  deed  book  and  page 
where  found. 

Before  the  clerk  made  his  deed,  defendant 
had  the  surveyor  to  make  a  survey  and  re- 
port, giving  a  description  of  the  lot  by  metes 
and  bounds,  and  his  description  corresponds 
to  that  In  the  deed  from  Minnie  W.  Fenton 
and  husband  to  plaintiff,  and  the  clerk  fol- 
lowed it  in  his  deed  to  defendant. 

While  the  designation  of  the  lot  as  Na  19 
on  the  assessor's  books  is  not  strictly  accu- 
rate, such  an  error  is  not  fatal  to  the  validi- 
ty of  the  tax  sale.  It  amounts  to  a  misstate- 
ment of  the  quantity  of  land  sold,  and  such 
errors  are  cured  by  section  25,  chapter  81, 
Code  (sec  1064). 

The  question  presented  is  analogous  to  the 
one  before  this  court  In  Gain  v.  Fisher,  51 
W.  Va.  492,  50  S.  E.  752,  1015,  where  the 
sheriff's  report  of  sale  showed  a  part  of  lot 
No.  138  was  sold,  whereas  the  clerk's  deed 
conveyed  the  entire  lot,  referring  to  the  sur- 
veyor's report  for  a  description  of  the  lot 
sold.  The  difference  between  the  two  cases 
is  that  there  the  lot  sold  was  described  in 
the  sheriff's  return  as  only  a  part  of  the  lot, 
and  here  it  is  described  as  lot  No.  19,  mean- 
ing all  of  it,  whereas  the  delinquent  taxpay- 
er's lot  was  a  part  of  No.  19  and  a  part  of 
No.  18.  The  question  is  practically  the  same 
in  the  two  cases,  and  falls  under  the  head 
of  misdescription  of  quantity,  which  is  cured 
by  the  statute. 

Our  conclusion  is  to  affirm  the  decree. 

MILLER,  P.,  and  LYNCH,  J.,  dissent. 


(84  W.  Va.  523) 

STANDARD  FASHION  CO.  v.  L0PIN8KT. 

(Supreme  Court  of .  Appeals  of  West  Virginia. 

Sept  23»  1919.    Rehearing  Denied 

Dec.  8,  1919.) 

(8ytlahu9  hp  the  Court.) 
AssTJMPsrr,  aotion  of  ^=>5— Pulintut  mttst 

DECLARE    BPECIAIXT    ON    EXECUTOBT    AGBEE- 

KENT.  > 

To  recoyer  in  assumpsit  for  the  breacSi  df 
an  executory  agreement  creating  an  agency, 
plaintifT  must  declare  speidally  on  the  contract. 
The  general  counts  alone  will-  not  snffice, 
though  they  may  be  used  in  connection  with 
the  special  count  where  occasion  demands. 

Brror  to  Circuit  Court,  McDowell  County. 

Action  by  the  Standard  Fashion  Company 
against  £3.  H.'Lopinsky.  Judgment  for  plain- 
tiff, and  defendant  brings  error.  Berersed, 
▼erdlct  set  aside,  and  case  remanded. 

Strother,  Taylor  ft  Taylor,  of  Welch,  for 
plaintiff  in  error 

Litz  ft  Harman,  of  Welch,  for  defendant 
in  error. 


LYNCH,  J.  q^he  parties  to  this  action  en- 
tered into  a  "mutual  agreement''  whereby 
the  Standard  Fashion  Ck>mpany  granted  to 
E.  H.  Lopinsky  an  agency  in  Welch,  Mc- 
Dowell county,  for  the  sale  of  Standard 
patterns,  to  continue  three  years  from  April 
21,  1916,  and  from  term  to  term  thereafter 
unless  sooner  terminated  upon  notice  as 
therein  provided,  and  agreed  to  sell  and  de- 
liver to  him  Standard  patterns  at  a  discount 
of  50  per  cent  from  retail  prices,  "advertis- 
ing matter"  on  certain  conditions,  and  such 
other  publications  as  the  Standard  Fashion 
Ck>mpany  should  issue,  and  to  allow  Loplnsky 
to  return  discarded  patterns  at  stated  inter- 
vals for  credit  upon  the  account  for  other  pat- 
terns sold  and  delivered  or  to  be  delivered 
to  him  under  the  contract 

For  the  use  of  the  agency  so  established 
Loplnsky  agreed  to  purchase  annually  QfiOO 
Standard  fashion  sheets  for  free  distribu- 
tion, and  handy  catalogues  to  a  number  not 

less  than ,  and  to  keep  constantly  on 

hand  Standard  patterns  of  the  value  of  $3(X> 
at  net  invoice  prices,  and  to  pay  for  pattern 
stock  of  the  amount  named  $5  in  cash,  $45 
within  30  days,  $50  in  60  days  after  the  ship- 
ment, "the  balance  of  the  purchase  price 
*  *  *  to  remain  unpaid  as  a  standing 
credit  during  the  continuance  of  this  agree- 
ment, and  to  become  due  luid  pbyable  at  its 
termination,"  with  interest  "at  the  rate  of  3 
per  cent  per  annum  on  January  15th  of  each 
year,  all  other  purchases  to  be  paid  for  on 
or  before  the  15th  day  of  the  month  succeed- 
ing the  date  of  shiinnent'* 

The  agreement  permitted  either  party  ta 
terminate  It  by  giving  to  the  other,  within 
80  days  after  the  expiration  of  any  contract 
period,  three  months'  notice  in  writing,  at 
or  before  the  expiration  of  which  time  Lo- 
plnsky was  to  return  all  Standard  patterns- 
bought  under  the  contract  and  then  on  hand» 
and  the  Standard  Fashion  Company  to  cred- 
it on  the  account  three-fouiths  of  the  origi- 
nal cost  of  such  patterns  as  he  returned  In 
good  condition,  and  pay  Loplnsky,  within  30- 
days  after  the  receipt  of  the  same,  in  cash, 
any  balance  then  due  him.  Neglect  to  re- 
turn the  pattern  stock  wlthih  2  weeks  after 
expiration  of  the  time  specified  in  such  no- 
tice was  to  relieve  the  Standard  Fashion 
Company  from  all  obligation  to  redeem 
them. 

From  time  to  time  plaintiff  shipped  to  de- 
fendant and  he  received  goods  of  the  char- 
acter mentioned  and  described  in  the  agree- 
ment, and  on  November  4,  1916,  they  had  a 
settlement  and  ascertained  a  balance  of 
$118.70  to  be  due  plaintiff  on  these  various 
shipments,  for  which  amount  defendant 
drew  his  check  and  delivered  it  to  plaintiff, 
who  received  the  sum  called  for  therein.  It 
seems  that  d^endant  agreed  to  pay  plaintiff 
an  additional  sum  of  $100  on  or  before  De- 
cember 1,  1916,  but  for  what  purpose  is  not 
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at  the  date  of  the  action,  but  the  Judgment 
of  which  he  complains  includes  it,  and  the 
$200  standing  credit,  and  the  value  of  goods 
which  seem  to  have  been  shipped  by  plaintiff 
and  received  by  defendant  after  the  date  of 
the  settlement 

The  declaration  contains  the  general 
counts  only.  There  is  no  special  count  on 
the  contract  Obviously  there  is  no  merit  in 
the  assignment  that  the  action  of  the  court 
upon  the  demurrer  to  the  declaration  was 
erroneous;  the  counts  being  in  the  usual 
form.  But  there  Is  palpable  error,  such  as 
we  think  calls  for  reversal,  in  the  rulings 
upon  the  admissibility  of  certain  evidence  to 
which  defendant  objected,  especially  in  per- 
mitting the  contract  to  be  read  to  the  jury 
and  considered  by  them  in  arriving  at  their 
verdict  Of  course,  where  the  parties  to  a 
contract  have  performed  all  of  its  covenants, 
leaving  nothing  to  be  done  except  the  settle- 
ment of  the  accounts  arising  out  of  the 
transaction  and  payment  of  the  agreed  con- 
sideration, or  such  part  of  it  as  remains  un- 
paid, a  declaration  in  debt  or  assumpsit  con- 
taining only  general  counts  sufSces  for  all 
purposes. 

However,  if  the  contract  is  executory  and 
its  covenants  remain  unperformed  at  the 
date  of  the  action,  and  plaintiff  sues  in  as- 
sumpsit for  a  breach,  he  must  declare  spe- 
cially upon  the  contract.  The  general  counts 
alone  do  not  suiffice,  though  they  may  be  used 
along  with  the  special  count  where  occasion 
demands.  Their  scope  Is  too  narrow  and  Re- 
stricted to  admit  recovery  for  the  breach. 
They  rest  upon  an  implied  promise  to  ren- 
der compensation,  but  there  is  no  necessity 
for  an  implication  of  such  a  promise  where 
there  is  a  contract  between  the  parties  con- 
taining an  express  promise  to  that  effect 
"Damages  for  the  breach  of  a  special  con- 
tract unexecuted  are  not  recoverable  under 
the  common  counts  in  assumt>slt"  Mankin 
v.  Jones.  68  W.  Va.  422.  09  S.  B.  981 ;  Thomas 
v.  Mott,  78  W.  Va.  113,  88  S.  B.  651;  5  0.  J. 
1386.  Such,  indeed,  is  the  general  rule.  The 
gist  of  the  action  is  the  loss  suffered  by 
plaintiff  by  being  deprived  of  the  benefit  of 
his  contract,  in  this  case  the  value  of  the 
goods  and  chattels  sold  and  delivered  to  de- 
fendant and  not  paid  for  by  him  as  agreed. 
Plaintiff  is  damaged  to  the  extent  it  has  not 
received  the  price  or  value  of  the  goods  sold, 
as  to  which  value  the  parties  themselves 
agreed. 

The  mere  promise  and  failure  to  pay  for 
goods  ordered  and  furnished  pursuant  to  the 
terms  of  the  contract  within  30  days  after 
delivery  of  the  shipment  did  not  give  plain- 
tiff the  right  to  recover  the  standing  credit, 
because  it  was  not  due  when  he  sued,  and 
was  to  become  due  and  payable  only  upon 
the  termination  of  the  contract,  and  its  ter- 


months'  notice  in  writing  given  within  80 
days  after  the  expiration  of  any  contract 
period,  according  to  an  express  stipulation  of 
the  agreement  itself.  Until  It  was  ended  in 
the  manner  provided  by  the  parties  them- 
selves plaintiff  could  not  require  defendant 
to  pay  the  amount  of  the  standing  credit 
Until  then  it  was  not  due,  and  never  would 
become  due  and  collectable  while  the  parties 
performed  their  covenants.  If  defendant 
failed  to  perform  his  covenants,  thereby  in 
legal  contemplation  putting  an  end  to  the 
contract  and  entitling  plaintiff  to  the  stand- 
ing credit  it  could  be  recovered  in  assumpsit 
only  upon  a  special  count  upon  the  contract 
Judgment  reversed,  verdict  set  aside,  and 
case  remanded. 


(84  W.  Va.  681) 

GIVEN  V.  DIAMOND  SHOB  &  GARMENT 

CO.  (No.  3840.) 

■ 

(Supreme  Oonrt  of  Appeals  of  West  Virginia. 
Sept  80,  1919.    Rehearing  Denied 
Dee.  8,  1919.) 

(8yTlahu9  hy  the  Court,) 

!•  EZOEPTIONB,  BILZ.  OF  ^s»89(l)— BiLL  SZON- 
Bn  AimGB  THIBTT  PATS  TBOM  CLOSE  OF  TEBIC 
NOT  C0N8IDEBED. 

A  bill  of  exceptions  signed  after  thirty 
days  from  the  close  of  the  term  of  final  judg- 
ment though  signed  by  the  trial  judge  and 
certified,  constitutes  no  part  of  the  record  and 
cannot  be  considered  on  a  writ  of  error. 

2.  TniAJL  ^sp263(1)-*Instbuotions  fob  plain- 

TIFF  NOT  BBBONBOU8  FOB  IGNOBINO  DEFBHU- 
ANT^S  THEOBT. 

An  instruction  to  the  jury,  based  on  a  the- 
ory supported  by  evidence  which  would  entitle 
the  plaintiff  to  recover  regardless  of  some  dis- 
tinct and  independent  theory  of  the  defendant 
also  supported  by  some  eiddence,  Is  not  er- 
roneous, for  Ignoring  such  theory  of  the  defend- 
ant. 

8.  Nbw  tbial  ^s»31— Rbmabks  of  counsel 
in  aboument,  not  objeoteu  to  at  the 
tiue,  waiveo. 

Remarks  of  counsel  in  an  argument  to  the 
jury,  r4?garded  as  improper  and  harmful  to  the 
opposite  party,  should  be  at  once  objected  to, 
and  the  trial  court  given  an  opportunity  to 
rule  on  the  objection,  and  if  possible  counter- 
act the  effect  thereof  upon  the  minds  of  the 
jvry,  dse  the  error  will  be  regarded  as  waived, 
if  afterwards  urged  as  ground  for  setting  aside 
the  verdict  and  for  a  new  trial. 

4.  Appeal  anu  ebbob  ^=»1(X)4(1)— Juooment 
not  bevebseo  fob  bxoesbivb  damaoes  x7n- 

LBSSPBEJUniOB  SHOWN. 

In  actions  for  personal  injuries  the  amount 
of  the  damages  is  peculiarly  within  the  province 
of  the  jury»  and  unless  the  amount  found  is  so 
great  or  so  small  as  to  evince  passion,  prejudice, 
partiality  or  corruption,  or  some  mistaken  view 
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of  the  law,  on  tiiie  part  of  the  jury,  its  yerdict 
may  not  rightfully  be  disturbed. 

Error  to  Circuit  Court,  Kanawha  County. 

Action  by  Robert  A.  Given  against  the  Dia- 
mond Shoe  &  Garment  Company.  Verdict 
and  Judgment  for  plaintiff,  and  defendant 
brings  error.    Affirmed. 

M.  M.  Robertson  and  W.  E.  R.  Byrne,  both 
of  Charleston,  for  defendant  in  error. 

A.  M.  Belcher,  of  Charleston,  for  plaintiff 
in  error. 

MILLER,  P.  For  well  known  reasons  we 
at  once  put  out  of  view  and  away  from  fur- 
ther consideration  two  supplemental  records 
certified  by  the  circuit  court  since  this  case 
was  originally  docketed  here,  on  March  27, 
1919.  The  first  of  these  purports  to  have 
been  made  up  on  July  3,  1919,  by  a  so-called 
nunc  pro  tunc  order,  whereby  the  court  over 
plaintiff's  objection  undertook  to  sign  and 
seal  and  make  part  of  the  record  as  of  Feb- 
ruary 13,  1919,  what  is  identified  as  defend- 
ant's bill  of  exceptions  number  five.  It  was 
not  found  by  the  court  that  any  such  order 
had  been  directed  on  February  13,  1919,  and 
Inadvertently  omitted  from  the  record,  but 
only  that  defendant  was  entitled  to  have  the 
instructions  given  and  refused  made  a  part 
of  the  record  and  certified  by  the  court  The 
bill  of  exceptions  so  identified  as  number 
five  certifies  that  it  was  made  to  appear  not 
that  these  instructions  had  at  any  time  prior 
to  that  time  been  made  a  part  of  the  record, 
but  that  through  the  inadvertence  of  counsel 
for  defendant  they  had  not  theretofore  been 
made  a  part  of  the  record,  and  for  that  rea- 
son the  court  undertook  then  to  certify  them 
as  part  of  the  record. 

The  second  supplemental  record  consists  of 
certain  instructions  to  the  Jury,  styled  in  the 
case  numbered  from  1  to  4  inclusive,  accom- 
panied by  the  certificate  of  the  clerk  of  the 
circuit  court,  dated  September  15,  1919,  to 
be  true  copies  of  the  instructions  given  on 
behalf  of  the  plaintiff,  and  to  which  is  also 
attached  the  certificate  of  the  circuit  Judge, 
of  the  same  date,  identifying  them  as  the 
four  instructions  given  at  the  instance  of 
plaintiff  over  the  objection  of  the  defendant, 
hut  not  undertaking  to  give  them  the  status 
of  a  bill  of  exceptions.  The  final  Judgment 
was  entered  January  17,  1919;  the  order 
making  up  and  filing  defendant's  original 
bills  of  exceptions  was  actually  entered  on 
the  record  March  19,  1919,  but  by  memoran- 
dum thereto,  it  was  entered  nunc  pro  tunc  as 
of  February  12,  1919,  the  date  said  bills 
of  exceptions  were  presented  to  the  court, 
signed  and  sealed,  and  saved  to  the  defend- 
ant 

[1]  We  take  Judicial  notice  that  between 
the  date  of  the  final  Judgment  and  the  orders 
purporting  to  make  up  the  new  bills  of  ex- 
ceptions, the  February  term,  1919,  interven- 
ed, and  that  the  thirty  days  given  from  the 


adjournment  of  the  preceding  term  at  whicb 
the  final  Judgment  was  entered,  to  make  ap 
and  have  certified  bills  of  exceptions,  had 
long  since  elapsed,  and  that  the  court  was 
thereafter  without  Jurisdiction  to  amend  or 
to  add  to  the  record  by  signing  new  or  addi- 
tional bills  of  exceptions.  A  bill  of  excep- 
tions signed  after  thirty  days  from  the  close 
of  the  term  of  final  Judgment  is  no  part  of 
the  record  and  cannot  be  considered.  Section 
9,  chapter  131  (sec.  4913),  Code  1913,  and 
notes ;  Jordan  v.  Jordan,  48  W.  Va.  600,  37 
S.  B.  556.  In  Virginia  it  was  held  that  even 
consent  to  an  extension  of  time  longer  than 
thirty  days,  not  entered  of  record  at  the 
time,  cannot  be  shown  by  a  nunc  pro  tunc 
order.  Ratllff  v.  M:eadows,  116  Va.  975,  83 
S.  E.  395.  At  the  end  of  the  thirty  days 
prescribed  by  our  statute  the  record  is  dos- 
ed and  cannot  be  thereafter  opened  to  let  In 
additional  matter.  So  we  must  decline  to 
consider  the  supplemental  records. 

[2]  This  action  by  plaintiff  was  to  recover 
damages  for  personal  injuries  sustained  by 
being  struck  by  defendant's  automobile  or 
delivery  truck  in  charge  of  its  servant,  the 
result  of  his  alleged  negligence  and  reckless 
driving.  On  the  trial  Upon  the  issue  Joined 
on  defendant's  plea  of  not  guilty,  the  plaintiff 
obtained  a  verdict  and  Judgment  for  $3,333.- 
33%  an  amount  which  at  once  attracts  our 
attention,  and  invites  some  speculation  as  to 
how  the  Jury  arrived  at  this  particular  sum. 
There  was  evidence  that  defendant  carried  a 
policy  of  accident  insurance  for  $10,000.00. 
The  verdict  of  the  Jury  is  exactly  one-third 
of  that  sum.  But  the  manner  in  which  the 
Jury  arrived  at  the  amount  of  the  verdict  Is 
perhaps  not  a  proper  subject  of  inquiry. 

The  first  and  second  points  of  error  assign- 
ed and  relied  on  to  reverse  the  Judgment, 
both  involving  the  sufficiency  of  the  evidence 
to  Justify  the  verdict,  are  (1)  that  the  court 
should  have  sustained  defendant's  motion  to 
strike  out  the  plaintiff's  evidence,  and  (2) 
that  at  the  close  of  the  evidence  the  court 
should  have  sustained  defendant's  motion  to 
direct  ^  verdict  In  its  flavor.  These  points 
are  urged  with  considerable  vigor  by  coun- 
sel for  defendant  His  position  is  that  the 
physical  facts  overcame  all  the  theories  and 
claims  of  plaintiff  that  he  was  injured  at  the 
place  and  in  the  way  he  and  some  of  his  wit- 
nesses swore.  The  plaintiff's  evidence  is  that 
he  was  standing  on  the  sidewalk  on  Kanawha 
street,  Charleston,  in  the  vicinity  of  the  court 
house,  engaged  in  conversation  with  his  wit- 
ness Moore,  both  safely  within  the  curb  line, 
near  a  telephone  pole,  the  plaintiff  with  his 
left  hand  resting  against  the  pole,  and  a  yard 
stick  in  his  right  hand  which  he  used  in  tap- 
ping the  pole,  and  that  Moore  stood  facing 
him  on  the  opposite  side  of  the  pole.  There 
is  much  evidence  to  show  that  these  were  the 
relative  positions  of  the  two  men  on  the  side- 
walk. The  theory  of  defendant  is  that  plain- 
tiff was  standing  in  the  street  opposite  the 
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telephone  pole,  not  at  a  street  crossing,  but 
about  midway  in  the  block,  where  he  had  no 
right  to  be,  and  that  if  he  was  standing  whol- 
ly on  the  sidewalk  as  he  claims,  he  could  not 
have  thus  sustained  his  injuries.  On  this 
theory  the  evidence  shows  that  defendant's 
delivery  truck  was  in  charge  of  a  boy  under 
16  years  of  age  and  that  accomimnying  him 
were  two  other  boys  of  about  the  same  age, 
and  some  witnesses  say  the  machine  was  be- 
ing driven  at  a  high  rate  of  speed ;  the  boys 
testified  that  they  were  going  at  about  twelve 
miles  an  hour;  that  there  was  a  large  hole 
on  the  opposite  side  of  the  street,  some  twen- 
ty-seven or  twenty-eight  feet  below  the  tele- 
phone pole  where  plaintiff  was  standing,  and 
that  when  the  wheels  of  the  truck  dropped  in- 
to this  hole,  the  truck  whirled  around  and 
skidded  across  the  street,  striking  the  pole 
and  the  plaintiff,  doing  him  the  injury  of 
which  he  complains.  The  jury  had  a  per- 
fect right  to  conclude  from  the  evidence  that 
the  boy  was  guilty  of  reckless  driving,  re- 
gardless of  the  size  of  the  hole  in  the  street, 
the  passing  of  another  trucK  on  the  other 
side  of  the  street  crowding  him,  as  he  tes- 
tified, in  between  that  truck  and  another 
truck  parked  below  the  pole.  But  the  theory 
of  defendant's  counsel  is  that  as  the  evidence 
tended  to  show  that  the  wheels  of  the  truck 
never  left  the  street  before  or  after  it  struck 
the  pole,  the  plaintiff  if  standing  where  he 
claims  he  was  could  not  possibly  have  been 
caught  by  any  part  of  the  machine  and 
pinioned  between  it  and  the  pole  as  he  claim- 
ed. But  much  evidence  tends  to  show  that 
plaintiff  was  where  he  swore  he  was  at  the 
instant  he  was  struck;  that  when  the  ma- 
chine skidded  around  and  struck  the  pole,  it 
was  driven  up  the  pole,  and  that  plaintiff  was 
caught  by  the  fender  over  the  front  wheel 
and  dragged  down  almost  to  the  sidewalk, 
and  was  bruised  about  the  body,  and  that 
three  of  the  ribs  on  his  left  side  were  broken, 
and  as  some  of  the  evidence  tends  to  show, 
that  he  sustained  permanent  injuries.  We 
cannot  detail  all  the  evidence  but  we  have 
gone  over  it  carefully,  and  we  cannot  say 
that  the  physical  facts  overcame  the  plain- 
tiff's evidence  and  certainly  to  impute  to 
him  contributory  negligence  barring  recov- 
ery. And  we  cannot  concur  with  counsel 
that  the  court  erred  in  denying  his  motion 
to  strike  and  direct  a  verdict 

The  next  complaint  is  that  the  court  re- 
fused defendant's  instructions  1,  7,  8,  9,  and 
10.  The  first  directed  a  verdict  for  the  de- 
fendant, which  was  properly  refused.  We 
have  examined  the  other  instructions  care- 
fully and  find  them  propounding  propositions 
which  if  good  in  law  are  inapplicable,  and 
we  think  it  unnecessary  to  cumber  the  opin- 
ion with  a  further  discussion  of  them. 

The  next  complaint  is  as  to  the  giving  of 
plaintiff's  instructions  numbered  1,  2,  and  3. 
Number  3,  if  given,  is  not  found  in  any  part 
of  the  record  wnich  we  can  consider.    The 
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only  instructions  of  plaintiff  found  in  the 
record  are  numbers  1  and  2.  The  complaint 
of  number  1  is  that  it  ignores  defendant's 
theory  of  contributory  negligence  and  un- 
avoidable accident  There  is  nothing  in  the 
record  to  justify-  the  theory  that  the  acci- 
dent was  unavoidable.  The  instruction  is 
predicated  on  the  theory  that  the  plaintiff 
was  on  the  sidewalk  out  of  the  way  of  trucks 
and  other  vehicles,  and  tells  the  Jury  that  If 
they  find  from  the  evidence  that  he  was  in 
that  position,  and  that  defendant's  truck  was 
carelessly,  negligently  and  recklessly  driven 
against  the  telephone  pole  and  against  the 
plaintiff,  doing  him  the  injury  complained  of, 
they  should  find  for  plaintiff  such  damages  as 
they  might  find  from  the  evidence  he  was  en- 
titled to.  Instruction  number  2  takes  care 
of  defendant's  theory  of  contributory  negli- 
gence and,  we  think,  correctly  propounds  the 
law  of  the  case  presented  by  the  evidence. 
[3]  Lastly,  it  is  objected  that  the  court 
should  have  set  aside  the  verdict  and  award- 
ed defendant  a  new  trial,  based  on  the  only 
grounds  we  can  consider:  (1)  Improper  re- 
marks of  plaintiff's  counsel  in  his  argument ; 
(2)  insufficiency  of  the  evidence;  (8)  exces- 
siveness  of  the  verdict  As  to  the  first 
ground  it  was  not  presented  by  any  excep- 
tion to  the  argument  made  at  the  time  it  was 
being  presented  to  the  Jury;  if  made  as  rep- 
resented, the  court  was  not  called  upon  or 
given  an  opportunity  to  make  a  ruling  there- 
on. Not  until  after  verdict  and  upon  the  mo- 
tion of  defendant  for  a  new  trial  was  the 
point  made  based  upon  the  affidavit  of  a  by- 
stander, who  swears  that  the  objectionable 
matter  was: 

"Gentlemen  of  the  Jury,  the  defendants  in 
this  case  had  prepared  for  Just  such  an  event 
as  this  by  having  their  car  insured  to  cover 
a  damage  of  $10,000.  Now  what  difference 
does  it  make  to  yon  gentlemen  whether  this 
$10,000  is  paid  by  the  insurance  company  or 
by  the  Diamond  Shoe  ft  Garment  Company. 
They  were  prepared  for  this  accident  and  ex- 
pected it  and  I  believe  that  you  gentlemen  will 
allow  the  plaintiff  the  fuU  amount  the  defend- 
ant had  expected  to  pay,  which  was  $10;000." 

If  such  remarks  were  made,  of  course  they 
were  highly  objectionable  and  prejudicial, 
but  counsel  to  whom  this  speech  was  attrib- 
uted in  a  counter  affidavit  positively  denied 
that  he  made  any  such  statement,  in  sub- 
stance or  effect,  or  of  similar  import  or  mean- 
ing. Both  affidavits  were  before  the  trial 
Judge  presumably  present  at  the  argument, 
and  the  motion  for  a  new  trial  based  thereon 
was  overruled.  If  counsel  in  argument  in- 
dulges in  improper  remarks,  obection  there- 
to, if  relied  on,  should  be  made  to  the  court 
at  once,  and  the  court  given  an  opportunity 
to  rule  thereon,  and  to  counteract  the  effect 
thereof  upon  the  Jury,  if  possible.  Otherwise 
the  error  will  be  regarded  as  waived,  and 
should  as  a  general  rule  not  afterwards  be  re- 
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garded  on  a  motion  for  a  new  trial.  4  Am.  & 
Eng.  Enc.  L.  &  P.  450;  State  v.  Huff,  80  W. 
Va.  468,  82  S.  E.  681 ;  State  v.  Alie,  82  W. 
Va.  601,  96  S,  B.  1011;  Roberts  v.  United 
Fuel  Gas  Co.,  99  S.  E.  549. 

The  second  ground  alleged,  Insufficiently 
of  the  evidence,  we  have  already  disposed  of. 

[4]  The  third  and  last  ground,  excessive- 
ness  of  the  verdict,  we  confess,  gives  us  some 
pause.  We  do  not  hesitate  to  say  that  if  we 
had  been  on  the  Jury,  we  would  not  have  ren- 
dered such  a  verdict  There  was  little  evi- 
dence of  permanent  injury.  PlaintUf  was  out 
of  the  hospital  in  less  than  a  week ;  and 
while  he  is  shown  to  have  suffered  consider- 
ably for  a  month  or  more,  and  perhaps  after- 
wards from  numbness  in  his  legs,  we  do  not 
think  that  the  evidence  shows  he  sustained 
any  such  injuries  such  as  a  verdict  and 
Judgment  like  this  when  collected  will  not 
shortly  afterwards  completely  cure.  How- 
ever, we  are  not  permitted  to  Invade  the 
rightful  province  of  the  Jury.  In  actions  for 
personal  injuries  there  is  no  legal  measure  of 
damages,  and  the  amount  is  always  regarded 
as  peculiarly  within  the  province  of  Hne  Jury. 
By  a  long  line  of  decisions  In  Virginia  and  in 
this  State  collected  in  4  Enc.  Dig.  Va.  &  W. 
Va.  Rep.  204,  our  Jurisdiction  to  disturb  ver- 
dicts on  the  question  of  the  quantum  of  dam- 
ages Is  limited  to  cases  where  the  amount 
is  so  great  as  to  evidence  prejudice,  partiali- 
ty, passion  or  corruption  on  the  part  of  the 
Jury  or  to  show  that  they  were  misled  by 
some  mistaken  view  of  the  case.  Acting 
within  thus  rule  we  cannot  say  that  the  ver- 
dict au^d  Judgment  contain  reversible  error. 

Our  opinion  is  to  affirm  the  Judgment. 


(84  W.  Va.  701) 

KENNEDY  et  al.  v.  BURNS  et  aL 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Oct  7,  1919.    Rehearing  Denied 

Dec  8,  1919.) 

(SyUabus  by  the  Court.) 

1.  MimES  AND  MINERALS  ^=S>83— CONTRACT  OF 
HOLDER  OF  OIL  AND  QA8  AS  TO  ORGANIZINO 
CORPORATION. 

The  conditions  of  an  agreement  between  the 
owner  of  an  undivided  interest  in  an  nndevelop- 
ed  Oil  and  gas  lease  and  another,  whereby  the 
latter  is  given  the  exclusive  right,  for  a  limited 
period,  to  organize  a  company  to  be  capitalized 
at  $16,000,  to  take  over  and  develop  the  lease 
by  the  sale  of  enough  stock  in  the  company  to 
raise  a  sufficient  sum  of  money  to  pay  the  ex- 
penses of  drilling  and  equipping  one  well  on 
the  leased  premises,  in  consideration  whereof, 
and  the  further  consideration  of  one-sixteenlh 
of  the  capital  stock  of  such  company,  "fully 
paid  and  nonassessable,"  to  be  issued  to  him, 
snch  owner  agrees  to  transfer  his  interest  in 
the  lease  to  such  new  company,  is  not  complied 
with  by  the  organization  of  an  unincorporated 


company  and  the  tender  to  sudi  owner  of  a 
certificate  showing  the  holder  thereof  is  entitled 
to  "one-sixteenth  of  all  dividends  from  the  pro- 
ceeds of  said  company  from  the  production  of 
oil  and  gas"  from  the  leased  premises,  and  that 
one  well  is  to  be  drilled  without  charge  against 
his  interest.  Such  agreement  contemplates  the 
organization  of  an  incorporated  company. 

2.  Frauds,  statute  of  ^=3152(1)— Denial  of 
contract  in  answer  raises  defense  of 

STATUTE  OF  FRAUDS. 

A  denial  in  the  answer  of  the  contract 
averred  in  the  bill  requires  plaintiff  to  prove  a 
binding  contract,  and  raises  the  defense  of  the 
statute  of  frauds.  It  is  necessary  to  plead  the 
statute  specially  only  when  the  answer  admits 
the  contract  averred. 

3.  FbAUDS,  STATUTE  OF  ^=>150(1)— DEFENSE 
NOT  PRESENTED  BT  DEMURRER  UNLESS  BILI* 
SHOWS  ORAL  CONTRACT. 

Unless  it  appears  from  the  bill  that  the  con- 
tract sued  on  was  oral,  the  defense  of  the  stat- 
ute of  frauds  is  not  presented  by  demurrer. 

4.  Frauds,  statute  of  «=»63(2)--Wbitten 
assignment  of  oil  and  oas  lease  for  more 
than  one  tear  necessary. 

A  valid  assignment  or  transfer  of  an  oil  and 
gas  lease,  or  of  an  interest  therein,  for  more 
than  one  year,  cannot  be  made,  except  in  writ- 
ings 

(Additional  Syllabus  by  Editorial  Btaf.) 

6.  Specific  performance  ^=s>121(2)  —  Of 
doubtful  contract  will  not  be  granted. 

To  entitle  one  to  specific  performance*  all 
the  material  provisions  of  the  contract  must  be 
distinctly  and  clearly  proven,  and  equity  will 
not  enforce  a  doubtful  contract  for  fear  of  doing 
a  greater  wrong  than  by  leaving  the  parties  t& 
their  legal  remedy. 

6.  Specific  performance  ^=»8— Equitable 
remedy  in  discretion  of  court. 

Specific  performance  is  not  an  absolute 
right,  but  an  equitable  remedy,  resting  in  the 
sound  discretion  of  the  court. 

Appeal  from  Olrcoit  Ck>urtt  Eanawba 
County. 

Suit  for  specific  performance  by  W.  A. 
Kennedy  and  others  against  U  D.  Bums  and 
others.  Decree  for  plaintiffs.  From  a  de- 
cree of  the  circuit  court  on  appeal,  reversing 
the  decree  below  and  dismissing  the  biU, 
plaintiffs  appeal  Decree  of  circuit  court  af- 
firmed. 

Maynard  F.  Stiles,  OL  J.  Van  Fleet,  and  J* 
F.  Cork,  all  of  Charleston,  for  appellants. 
Leo  Ijoeb,  Berkeley  Minor,  Jr.,  and  Henry 

5.  Cato,  all  of  Charleston,  for  appellees. 

WILLIAMS,  J.  This  suit  was  lirought  in 
the  court  of  common  pleas  of  Kanawha  coun- 
ty by  W.  A.  Kennedy,  H.  O.  Nease,  6.  N.  Han- 
cock, M.  O.  Barger,  M.  A.  Boland,  S.  B. 
Thomas,  and  C.  J.  Van  Fleet  against  U  D. 
Bums,  G.  W.  Stagey  Samuel  H.  Meyers,  and 
A.  C  Lawrence,  to  compel  performance  of 
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a  contract  or  option,  made  between  Samud 
H.  Meyers  and  W.  A.  Kennedy  and  C.  J. 
Tan  Fleet  on  the  18th  day  of  July,  1918,  and 
hereinafter  described.  That  court  granted 
plaintiffs  relief  by  decreeing  that,  upon  the 
payment  by  them  of  $2,250,  with  interest 
thereon  from  Angust  8,  1918,  to  the  gen* 
eral  receiyer  of  the  court,  to  be  disbursed  to 
the  party  or  parties  entitled  thereto,  when 
that  question  shotfld  be  thereafter  determin- 
ed, defendants  Samnel  Meyers,  G.  W.  Stage, 
and  Ia.  D.  Bums  sign,  seal,  admowledge,  and 
dellyer  to  W.  A.  Kennedy,  as  trustee,  a  deed 
ocmveying  the  one-half  undlTided  interest  in 
the  lease  in  question,  which  Interest  was  to 
be  held  by  him  In  trust  for  the  benefit  of 
hims^  and  those  associated  with  him  in  the 
Kennedy  Oil  Company,  and  upon  their  failure 
to  execute  the  deed  within  10  days  after  pay- 
ment of  said  sum  a  commissioner  was  ap- 
pointed and  authorized  to  make  such  deed 
In  their  stead. 

On  appeal  to  the  circuit  court  of  said  ooun- 
ty^  the  decree  was  reversed,  and  plaintiffs' 
UU  dismissed,  by  a  decree  entered  by  said 
court  on  the  14th  day  of  June,  1919.  From 
the  last-mentioned  decree  this  appeal  is 
taken. 

The  contract,  or  option,  sought  to  be  en- 
forced by  the  bill,  was  drawn  to  be  executed 
by  both  Samuel  H.  Meyers  and  H.  F.  Mar- 
tin, joint  lessees  of  an  oil  and  gas  lease 
executed  to  them  by  Slarah  A.  Ramsey  and 
H.  M.  Ramsey,  her  husband,  on  a  lot  of 
about  one  acre  of  land  on  Kelley's  creek.  In 
Kanawha  county,  granting  to  the  lessees  the 
exclusiye  right  to  explore  for  and  extract 
and  dispose  of  those  minerals,  if  found,  for 
a  term  of  10  years  and  as  long  thereafter 
as  oil  and  gas  should  be  produced  from  the 
premises.  The  option  contract  was  signed 
by  said  Meyers  only.  Shortly  after  it  was 
signed  by  him.  Van  Fleet  and  Kennedy  pur- 
chased outright  from  Martin,  and  took  a 
conveyance  from  him  f6r  his  interest  in  the 
lease,  and  it  is  not  here  involved.  The  con- 
tract or  option  recites  a  consideration  of  $1» 
and  contains  the  following  provisions,  viz.: 
Kennedy  and  Van  Fleet  were  to  have  "the  ex- 
clusive right,  for  a  period  of  60  days''  from 
the  date  of  the  contract,  '*to  organize  a  com- 
pany and  take  over  to  such  company"  the 
aforesaid  lease,  and  upon  organization  of 
said  company  the  lessees  were  ''to  conv^ 
eald  lease  to  said  company,"  in  consideration 
ot  the  issue  to  said  Meyers  and  Martin  "of 
one-eighth  of  the  total  amount  of  stock"  is- 
soed  or  to  be  Issued  by  said  company,  said 
stock  so  issued  "to  be  fully  paid,  and  non- 
assessable," and  the  conveyance  of  the  lease 
to  said  company  was  to  be  in  full  considera- 
tion of  the  stock  to  be  Issued  to  them.  Said 
writing  also  provided  for  the  issue  of  $16,000 
of  capital  stock  at  par  value,  and  obligated 
Kennedy  and  Van  Fleet  to  raise  a  sufficient 
amount  of  money  to  comidetely  equip  and 


drill  one  well  on  the  leased  premises  to  the 
Berea  sand,  or  to  its  estimated  depth.  No 
company  was  incorporated,  but  Kennedy  and 
Van  Fleet  sold  fractional  parts,  or  Interests, 
in  the  lease  to  certain  other  individuals, 
whom  they  associated  with  themselves,  and 
formed  an  uninoorx)orated  company,  under 
the  name  of  the  Kennedy  Oil  Company. 
That  company  issued  to  each  member  thereof 
certificates  representing  their  respective 
fractional  parts  or  interests  in  the  leasehold. 
On  July  23,  1918,  5  days  after  the  writing 
was  signed,  three  of  the  plaintiffs,  Kennedy, 
Van  Fleet,  i^nd  H.  0.  Nease,  engaged  A.  O. 
Lawrence  one  of  the  defendants,  to  drill  a 
well ;  said  Lawrence  to  furnish  the  necessary 
ftmds,  and,  in  consideration  therefor,  was 
to  have  50  shares  of  the  stock  of  said  com- 
pany, and  Kennedy,  Van  Fleet,  and  Nease 
agreed  to  reimburse  him  to  the  extent  of 
62^  per  cent,  of  his  outiay  in  drilling  and 
equipping  the  well,  provided  it  proved  to  be  a 
producer  of  either  oil  or  gas,  or  both. 

Said  company  issued  a  certificate  to  said 
Samuel  Meyers,  certifying  that  he  was  the 
owner  of  "10  shares  ot  the  Kennedy  OH  Com- 
pany, full  paid  and  nonassessable,"  and 
stating  that  the  owner  thereof  Is  entitled  to 
the  one-sixteenth  of  all  dividends  from  the 
proceeds  of  said  company  from  the  produc- 
tion of  oil  and  gas  or  any  products  therof  torn 
on  the  Ramsey  lease,  and  that  one  well  was 
to  be  "completed  without  charge  against  this 
interest,  which  will  be  drilled  to  the  Berea 
sand."  The  certificate  is  signed  by  W.  A. 
Kennedy,  prosident,  and  0.  J.  Van  Fleet, 
secretary,  and  It,  together  with  a  form  of 
deed  intended  to  be  executed  by  said  Meyers, 
conveying  his  one-half  undivided  Interest  in 
the  lease  to  W.  A.  Kenedy,  was  presented 
to  said  Meyers.  He  declined  to  accept  it,  or 
to  execute  the  deed,  on  the  ground  that  the 
conditions  of  the  writing  of  July  18, 1918,  had 
not  been  complied  with;  that  the  formation 
of  a  corporation  was  the  only  kind  of  com- 
pany contemplated.  However,  he  offered  to 
sell  outright  his  Interest  in  the  lease  to 
Kennedy  and  Van  Fleet  for  $2^250,  payable 
$1,000  In  cash  and  balance  in  6  months,  to 
be  evidenced  by  a  good  note.  The  exact  date 
of  this  proposition  does  not  appear,  but  it 
does  appear  that  the  money  was  to  be  paid 
and  the  note  delivered  on  the  following 
Saturday,  which  was  the  3d  of  August,  1918. 
Not  having  the  cash  in  hand.  Van  Fleet 
swears  he  made  arrangements-  with  the 
Merchants'  ft  Mechanics'  Bank  of  Charleston 
to  borrow  the  money,  and  went  to  the  bank 
on  that  day  for  that  purpose,  and,  finding  the 
bank  officer  with  whom  he  had  arranged  to 
get  the  money  absent,  he  then  Immediately 
went  to  Meyers'  place  of  business  and  saw 
his  brother,  Alex.  Meyers,  whose  agency  for 
Samuel  Meyers  Is  not  controverted.  Alex. 
Meyers  conducted  nearly  all  the  negotiations 
respecting  this  matter.    Van  fleet  says  he 
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was  then  told  by  Alex.  Meyers  that  it  would 
be  satisfactory  If  the  money  was  paid  on 
the  following  Monday;  that  he  again  went 
to  the  bank  on  Monday,  and  was  notified  that 
Mr.  Meyers  had  left  a  telephone  message  re- 
questing Van  Fleet  to  call  him ;  that,  instead 
of  calling  him  by  telephone,  he  went  to  see 
Meyers  at  his  place  of  business,  and  was 
told  by  him  that  the  deal  was  off.  On  the 
7th  of  August,  Samuel  Meyers  conveyed  his 
interest  to  the  defendant  George  W.  Stage, 
in  pursuance  of  what  Meyers  swears  was  an 
agreement  previously  made,  conditioned  upon 
Van  Fleet's  and  Kennedy's  failure  to  pay  the 
mon^  and  deliver  the  note  before  noon  on 
Saturday,  August  3d.  Stage  thereafter,  on 
the  15th  of  August,  1918,  conveyed  said  in- 
terest to  the  defendant  L.  D.  Bums.  The 
court  of  common  pleas  evidently  found 
though  it  does  not  expressly  so  state,  that 
neither  Stage  nor  Bums  was  a  bona  fide  pur- 
chaser. 

'  [1]  The  two  principal  defenses  to  the  bill 
are,  first,  that  the  conditions  of  the  option 
had  not  been  complied  with,  and  th^efore 
the  writing  of  July  18,  1918,  never  became 
a  binding  contract;  and,  second,  that  said 
Meyers  did  not  thereafter,  at  any  time,  agree 
to  sell  his  interest  to  Van  Fleet  and  Kennedy, 
or  either  of  them,  at  the  price  of  $2,250,  or 
at  any  other  price. 

The  first  defense  is  well  taken.  The  terms 
of  the  option  clearly  indicate  that  an  in- 
corporated company  was  the  kind  of  com- 
pany contemplated,  not  an  association  of  in- 
dividuals, forming  a  partnership,  unlimited 
in  respect  to  the  liability  of  its  members. 
The  writing  provides  that  the  company  is 
to  be  capitalized  at  $16,000,  and  that  the 
shares  of  capital  stock  to  be  issued  to  Meyers 
are  to  be  fully  paid  and  nonassessable.  Only 
an  incorporated  company  has  the  power  to 
issue  such  stock.  The  liability  of  a  share- 
holder in  an  incorporated  company  for  the 
debts  of  the  company  is  very  different  from 
the  liability  of  an  owner  of  shares  or  inter- 
ests in  the  property  or  business  of  an  unin- 
corporated company,  or  a  partnership.  His 
liability  in  the  former  affects  only  the  stock 
owned  by  him,  whereas,  in  the  latter,  unless 
expressly  limited  in  the  manner  provided  by 
the  statute  (chapter  100,  §§  1-15  [sees.  4377- 
4392],  of  the  Code),  his  liability  for  the  com- 
pany's debts  is  unlimited.  It  is  true  the  cer- 
tificate tendered  to  Meyers  states  that  he  is 
not  to  be  liable  for  any  of  the  expenses  of 
drilling  one  well;  but  other  expenses  were 
possible,  and  for  such  he  would  be  liable 
personally. 

[6,  8]  There  is  much  conflict  in  the  tes- 
timony as  to  the  kind  of  company  orally 
agreed  to  by  the  parties,  but  it  is  unnecessary 
to  review  the  evidence  in  this  opinion.  It 
is  evident  therefrom,  read  in  connection 
with  the  writing  itself,  that  Meyers  was 
anxious  to  provide  against  any  future  lia- 


bility that  might  arise  out  of  the  operation  of 
the  property.  The  conflicting  evidence  raises 
at  least  a  serious  doubt  in  our  mind  as  to 
whether  Meyers  afterwards  actually  waived 
the  condition  requiring  the  formation  of  a 
corporation,  and  it  is  a  well-established  prin- 
ciple of  equity  that,  in  order  to  entitle  one 
to  specific  performance,  all  the  material  pro- 
visions of  the  contract  must  be  distinctly  and 
clearly  proven.  £3quity  will  not  enforce  a 
doubtful  contract,  for  fear  of  doing  a  greater 
wrong  by  doing  so  than  by  leaving  the 
parties  to  their  legal  remedy.  Specific  per- 
formance is  not  an  absolute  right,  but  an 
equitable  remedy,  resting  in  the  sound  dis- 
cretion of  the  court.  Reger  y.  McAllister,  70 
W.  Va.  52,  73  S.  E.  48 ;  Smith  v.  MuUen,  113 
Va.  671,  75  S.  B.  130;  12  Bnc  Dig.  Va.  & 
W.  Va.  Gases,  p.  482. 

Kennedy  and  Van  Fleet  employed  A.  C. 
Lawrence  to  drill  a  well,  not  according  to 
the  plan  as  stipulated  in  the  agreement, 
which  was  to  raise  the  necessary  fund  there- 
for by  the  sale  of  capital  stock  of  the  com- 
pany, but  instead  they  agreed  to  give  Law- 
rence,  for  drilling  the  well,  ten  thirty-seconds 
of  the  working  Interest  in  the  lease.  Our 
conclusion  is  there  has  not  been  such  sub- 
stantial compliance  with  the  terms  of  the 
option  contract  as  entitles  plaintiffs  to  have 
it  performed  by  defendant  Meyers. 

[2]  The  second  ground  of  defense  relates 
to  the  alleged  contract  for  the  sale  of  his  in- 
terest in  the  lease  by  Meyers  to  Kennedy  and 
Van  Fleet,  made  about  the  1st  or  2d  of  Au- 
gust, 1918.  This  is  the  contract  of  which  the 
court  of  common  pleas  decreed  performance. 
The  bill  alleges  that  Meyers  agreed  to  sell 
his  interest  to  Kennedy  and  Van  Fleet  for 
$2,250,  payable  $1,000  cash  and  $1,250  in  6 
monthis,  to  be  secured  by  a  good  note.  It 
does  not  allege  whether  this  agreement  was 
made  orally  or  in  writing;  hence  the  de- 
fense of  the  statute  of  frauds  is  not  raised  by 
the  demurrer,  because,  under  the  allegation, 
plaintiffs  could  prove  either  an  oral  or  a 
written  agreement.  However,  defendants' 
express  denial  in  their  answer,  that  no  "such 
agreement,  gratuitous  or  binding,  was  ever 
made,"  required  plaintiffs  to  prove  a  binding 
contract.  In  view  of  this  denial,  it  was  not 
necessary  for  defendants  to  plead  specially 
the  statute  of  frauds.  Barrett  v.  McAllister, 
33  W.  Va.  738,  11  S.  B.  220 ;  Argenbright  ▼. 
Campbell,  3  H^n.  &  M.  (Va.),  opinion  by 
Judge  Tucker,  page  164;  Baves  v.  Vial,  98 
Va.  134,  34  S.  B.  978. 

[3, 4]  The  oil  and  gas  lease  from  Ramsey 
and  wife  to  Meyers  and  Martin  was  fOr  a 
period  of  10  years  at  least,  and  longer  if  oil 
or  gas  was  produced,  and  was  made  in  1916. 
It,  therefore,  had  nearly  8  years  to  run  from 
the  date  of  the  alleged  agreement,  and  if  oil 
or  gas  was  discovered  and  produced  within 
the  term,  its  duration  would  become  indefi- 
nite, and  hence  had  to  be  and  was  in  writ- 
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ing.  Clanse  6  of  fhe  statute  of  frauds  re- 
quires a  "contract  for  the  sale  of  real  es- 
tate, or  the  lease  thereof  for  more  than  a 
year,"  to  be  In  writing,  in  order  to  maintain 
a  suit  or  action  thereon.  Chapter  98,  S 
1  (sec.  4171),  Code.  The  lease  itself  being 
required  to  be  in  writing,  an  agreement  to 
transfer  or  assign  it,  or  any  interest  in  it, 
must  likewise  be  expressed  in  writing.  In- 
terest in  or  a  demise  of  land,  lying  only  in 
a  grant,  cannot  be  sold  or  transferred  except 
by  writing.  1  Thornton  on  Oil  and  Gas,  I 
101,  supported  by  the  following  adjudicated 
cases:  Eingsley  ▼.  Siebrecht,  92  Me.  23,  42 
Ati.  249.  69  Am.  St.  Rep.  486 ;  1  Ventris.  362/ 
86  Eng.  Rep.  233 ;  Todd  y,  Bettingen,  98  Minn. 
170,  107  N.  W.  1049,  8  Ann.  Gas.  960.  It 
appears  from  the  report  of  the  case  last  cit- 
ed that  the  plaintiff  and  defendant  owned 
two  elevator  companies,  and  In  consequence 
of  negotiations  between  them  the  former 
agreed  in  North  Dakota  to  transfer  his  stock 
in  one  elevator  to  the  latter,  In  consideration 
of  the  transfer  by  him  to  the  plaintiff  of 
his  stock  in  the  other  company  and  in  ad- 
dition the  transfer  of  a  certain  elevator  sit- 
uated on  a  railroad  right  of  way  in  Dresden, 
N.  D.  That  agreement  was  mutually  car- 
ried out  by  the  parties  in  respect  to  the  trans- 
fer of  stock,  but  the  defendant  failed  to 
transfer  the  elevator  at  Dresden ;  its  transfer 
depending  upon  an  agreement  with  the  rail- 
road company.  The  elevator  had  been  con- 
structed pursuant  to  tn  agreement  between 
the  railroad  company  and  a  private  indi- 
vidual, who  held  the  title  for  the  elevator 
company,  by  which  it  gave  the  right  to  oc- 
cupy a  certain  piece  of  land  for  a  certain 
period,  which  extended  beyond  the  period  of 
one  year  from  the  time  the  agreement  to 
transfer  had  been  made  between  the  parties 
to  the  suit.  The  levator  was  so  buUt  as  to 
make  it  necessary  to  cross  the  railroad  right 
of  way  in  order  to  get  to  it.  Says  the  court 
In  its  opinion: 

"One  legal  effect  of  the  agreement  with  the 
railroad  company  was  to  burden  the  land  upon 
which  the  elevator  stood  with  a  servitude.  It 
created  an  easement,  and  conferred  the  right 
of  ingress  and  egress  over  the  land  owned  by 
the  railroad  company.  It  constituted  an  inter- 
est in  the  land  and  a  lease  for  a  period  of  more 
than  one  year,  the  transfer  of  which  is  void  un- 
less in  writhig." 


The  same  principal  Is  recognized,  although 
not  directly  decided,  In  a  previous  decision 
by  the  Supr^ne  Court  of  Minnesota  in  Pen* 
ney  v.  Linn,  58  Minn.  871,  69  N.  W.  1043. 
The  following  authorities  are  also  in  point, 
and  support  the  proposition  that  a  lease,  re- 
quired to  be  In  writing,  caimot  be  assigned, 
nor  an  Interest  therein,  except  in  writing: 
Briles  V.  Pace,  35  N.  a  279;  Agate  v.  Gi- 
SDOUX,  24  N.  Y.  Super.  Ot  278 ;  Smith  v.  Per- 


kins (Ky.)  24  S.  W.  722 ;  Chicago  Attachment 
Co.  V.  Davis  Sewing  Machine  Co.  (IIU  28  N. 
E.  950.  The  Illinois  statute  of  frauds  is 
very  Uke  our  own,  and  In  the  case  last  dted 
it  appears  that  the  lessee  for  a  term  of  years 
had  orally  assigned  the  remainder  of  the 
term,  which  was  for  more  than  one  year,  and 
the  Supreme  Court  of  Illinois  held  the  as- 
signment came  within  the  statute  of  frauds 
and  was  void,  although  there  had  been  part 
performance  by  the  collection  of  rents  from 
the  assignee  by  the  landlord. 
We  affirm  the  decree  of  the  circuit  court 


(84  W.  Va.  685) 

KENNEDY  et  al.  v.  OHIO  PUBL  OIL  CO. 

etaL    (No.  3822.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Sept  30, 1919.    Rehearing  Denied 

Dec.  8,  1919.) 

(8yttahu9  hy  the  Court,) 

1.  BllNES  AND  ICINSBALS  ^=s>47— TeBH  "LAND" 
INCLUDES  ANT  INTEBEST  THEREIN. 

The  term  "land"  includes  any  interest  or 
estate  therein,  not  a  chattel  interest 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Land.] 

2.  Partition  ^=»110  —  Pbbsxtkftion  that 
hsibs  intended  bt  sale  to  dispose  of 

ALL  INTKBEST. 

Where  an  ancestor  dies  intestate,  seized  of 
lands  consisting  of  several  distinct  tracts  and 
an  interest  in  the  minerals  under  still  another 
tract,  and  some  parts  of  the  lands  are  parti- 
tioned in  kind  and  other  parts  sold,  as  not  par- 
tible, and  the  proceeds  divided  among  the  heirs 
pursuant  to  decrees  in  a  partition  suit,  in  the 
absence  of  any  showing  to  the  contrary,  the 
presumption  is  conclusive  that  it  was  the  inten- 
tion of  the  heirs  to  dispose  of  all  the  lands, 
and  interests  therein,  of  which  their  ancestor 
died  seised. 

3.  Partition  ^=»110— Under  partition  sale 
general  description  covers  mineral  in- 
TERESTS. 

Where  It  appears  that  the  ancestor  own- 
ed a  tract  of  1,000  acres  and,  in  his  lifetime, 
had  granted  certain  portions  thereof  to  others, 
reserving  to  himself  one-half  of  the  mineral  in 
one  of  such  tracts,  and  thereafter  joined  his 
grantee  in  a  deed  conveying  to  a  third  person  a 
large  portion  of  such  tract,  thereby  granting 
his  mineral  interest  therein  previously  reserv- 
ed, and  died  seized  of  his  mineral  interest  in 
the  remainder  of  such  tract,  and  certain  por- 
tions of  his  lands  are  partitioned  in  kind  and 
other  portions  are  sold  in  a  partition  proceed- 
ing and  conveyed  to  the  purchaser  by  a  spe- 
cial commissioner  appointed  in  such  suit,  un- 
der the  general  description,  'the  residue"  of  the 
1,000-acre  tract,  such  general  description  in- 
cludes the  mineral  interest  of  the  ancestor  in 
the  remainder  of  the  tract 


^s9For  other  cases  see  ssme  topic  and  KfilT-NUMBBR  in  aU  Key-Numbered  DigesUi  and  Indexes 
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4.  Deeds  ^=^03— In  constbuino  deeds  gran- 
tor's INTENT,   IF  ASCERTAINABLE,    GOVERNS. 

In  construing  deeds  as  well  as  wills  the 
grantor's  intention  is  of  paramount  importance, 
and,  if  it  can  be  ascertained  from  a  consider- 
ation of  the  whole  instrument,  will  be  given 
effect,  unless  repugnant  to  some  positive  rule 
of  law. 

Appeal  from  Oircult  Court,  Kanawha 
County. 

Suit  In  equity  by  Jolin  D.  Kennedy  and 
others  against  the  Ohio  Fuel  Oil  Company 
and  others.  Decree  for  plaintiffs,  and  for  a 
discovery  and  accounting  by  defendant  com- 
pany, with  reference  to  a  commissioner  for 
taking  an  account,  and  from  a  Judgment  on 
appeal,  reversing  the  decree  and  remanding 
the  cause,  with  directions  to  dismlas  the  bill, 
plaintiffs  appeal.    Affirmed. 

Surber  &  Edwards  and  Blue  &  McCabe,  all 
of  Charleston,  for  appellants. 

J.  F.  Brown,  of  Elklns,  and  O.  J.  Wilkin- 
son, of  Charleston,  for  appellees. 

WILJilAMS,  J.  Claiming  to  be  the  owners 
of  one-twentieth  of  the  oil  In  a  tract  of  51 
acres  of  land  situated  on  Blue  creek  In  Kan- 
awha county,  a  part  of  which  has  been  ex- 
tracted by  the  defendant  Ohio  Fuel  Oil  Com- 
panyj  plaintiffs,  some  of  whom  are  Infants 
suing  by  next  friend,  brought  this  suit  In 
equity,  praying  to  have  their  Interest  declare 
ed  and  for  a  discovery  of  the  amount  of  oU 
extracted,  when  and  to  whom  sold,  and  for 
an  accounting  for  the  price  received  therefor. 
The  Ohio  Fuel  Oil  Company  demurred  to  the 
bill  and  filed  a  special  plea.  Its  demurrer 
being  overruled,  it  appeared  in  open  court  by 
counsel  and  waived  Its  right  to  file  an  an- 
swer and  relied  on  Its  fecial  plea,  to  which 
plea  the  plaintiffs  replied  generally.  The 
cause,  being  regularly  matured  as  to  all  the 
defendants,  was  heard  by  the  court  of  com- 
mon pleas  of  Kanawha  county  on  the  30th 
day  of  April,  1918,  on  the  bill,  the  amended 
and  supplemental  bill,  and  exhibits  therewith 
filed,  taken  for  confessed  as  to  all  the  adult 
defendants  except  the  Ohio  Fuel  Oil  Com- 
pany and  The  Eureka  Pipe  Line  Company, 
upon  admissions  of  plaintiffs  made  tn  court 
that  the  deeds  from  William  L.  Hlndman, 
special  commissioner,  dated  February  11, 
1881,  to  Sophia  Russell,  and  from  said 
Sophia  Russell  and  P.  C.  Russell  to  E.  E. 
Edgell,  dated  February  23,  1914,  and  a  deed 
of  lease  from  said  Edgell  to  the  Ohio  Fuel 
on  Company,  dated  the  23d  of  February, 
1914,  as  set  forth  In  said  defendant's  special 
plea,  were  duly  eiecuted,  delivered,  and 
recorded,  but  no  admission  that  said  deeds 
conveyed  the  title  of  plaintiffs'  ancestors  to 
the  oil  and  gas  or  other  minerals  In  said 
01  acres  of  land  In  the  bills  mentioned,  and 
upon  admissions  by  the  said  Ohio  Fuel  Oil 


Company  that  the  attested  copy  of  the  tran- 
script of  so  much  of  the  record  of  the  parti- 
tion proceedings  In  the  suit  of  Jesse  James 
against  David  M.  Kennedy  and  others,  as  ai>- 
pears  of  record  and  on  file  In  the  office 
of  the  clerk  of  the  circuit  court  of  Kanawha 
county,  and  exhibited  with  the  plaintiffs* 
amended  bill.  Is  a  true  copy  thereof.  There- 
upon the  common  pleas  court  decreed  that 
plaintiffs  are  the  owners  of  a  one-tweutieth 
undivided  interest  In  the  oil  and  gas  and  all 
other  minerals  in  the  aforesaid  51  acres  of 
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land,  and  decreed  that  said  Ohio  Fuel  OU 
Company  make  discovery  of  and  account 
to  plalntlUs  for  their  sh^re  of  the  oil  there- 
tofore extracted,  and  referred  the  cause  to  a 
commissioner  for  taking  such  account 

Upon  appeal  to  the  circuit  court  of  said 
county,  the  decree  was  reversed  and  annulled 
on  the  18th  of  January,  1919,  and  the  cause 
remanded,  with  directions  to  the  court  of 
common  pleas  to  dismiss  plaintiffs'  bill,  and 
from  the  last-named  decree  plaintiffs  have 
appealed  to  this,  court. 

There  Is  no  disputed  fact,  and  the  sole  ques- 
tion Is  one  of  law  presented  by  the  Ohio  Fuel 
Oil  Company's  q;>eclal  plea  setting  up  the 
deed  from  William  L.  Hlndman,  special  com- 
missioner, to  Sophia  Russell,  made  pursuant 
to  decrees  rendered  In  the  aforementioned 
partition  proceedings,  conveying  to  said  gran- 
tee "the  residue  of  a  tract  of  land"  situated 
on  the  waters  of  Blue  creek,  and  described 
In  said  deed  as  having  been  conveyed  to 
Samuel  James,  Sr.,  deceased,  by  Dryden  Don- 
nally  and  wife  and  Charles  Ca vender  and 
wife  by  deed  dated  on  the day  of  Sep- 
tember, 1848,  and  recorded  in  the  county  court 
clerk's  office  of  Kanawha  county  in  Deed 
Book  Q,  at  page  542,  and  further  described 
as  being  the  land  "of  which  said  Samuel 
James  died  seized."  The  defendant  claims 
that  that  deed  divested  Nancy  Kennedy,  who 
was  a  daughter  and  one  of  the  heirs  of  said 
Samuel  James,  Sr.,  deceased,  and  a  party  to 
the  partition  proceedings,  of  her  title  to  the 
oil  and  6ther  minerals  in  said  51  acres.  This 
is  denied  by  plaintiffs.  Thus  is  presented 
the  only  issue,  the  determination  of  which 
depends  upon  the  proper  construction  of  the 
aforesaid  deed  from  Hlndman,  special  com- 
missioner. It  Is  admitted  that  Samuel 
James,  Sr.,  died  seized  of  one-half  of  the  In- 
terest in  the  oil  and  other  minerals  in.  the 
aforesaid  tract  of  51  acres,  and  it  appears 
from  the  bill  and  exhibits  therewith  flle<? 
that  his  interest  was  derived  by  deed  frciu 
Donnally  and  Cavender,  made  in  1848,  con- 
veying to  him  a  tract  of  about  1,000  acres 
situate  on  Blue  creek  in  Kanawha  county* 
now  West  Virginia.  In  1867  said  Samuel 
James,  Sr.,  granted  to  Henry  James  and 
Samuel  James,  Jr.,  897  acres,  a  portion  of 
said  tract,  reserving  therein  one-half  of  all 
the  minerals.    A  copy  of  that  deed  exhibited 
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With  the  bill  shows  that  the  897  acres  was  t  that  proceeding  alleged  that  he  did  not  be- 


actually  surveyed  and  its  metes  and  bounds 
are  given.  Henry  and  Samuel  James,  Jr., 
then,  about  the  year  1874,  conveyed  to  Fred- 
erick Pool  346  acres  out  of  the  397-acre  tract 
In  this  deed  Samuel  James,  Sr.,  Joined,  there- 
by conveying  his  one-half  interest  in  the 
noinerals  previously  reserved.  Henry  and 
Samuel  James,  Jr.,  thereafter,  about  1875, 
conveyed  to  Jacob  Meaoe  the  51  acres  re- 
maining of  the  397-acre  tract*  In  this  last- 
mentioned  deed  Samuel  James,  Sr.,  did  not 
Join,  and  thereafter  died  intestate,  seized  of 
the  one-half  interest  in  all  the  minerals  in 
said  Sl-acre  tnuet,  leaving  as  his  heirs  at 
law  his  children,  Jesse  James,  Mary  (James) 
Snyder,  Sophia  (James)  Bussell,  Nancy 
(James)  Kennedy,  anjl  one  grandchild.  Hat- 
tie  (James)  Rucker,  the  only  child  and  heir 
at  law  of  Strauder  James,  a  deceased  son  of 
Samuel  James,  Sr. 

Kancy  (James)  Kennedy  died  testate  in  the 
year  18^1,  leaving  a  will  which  was  probat- 
ed in  the  county  qourt  of  Kanawha  county 
October  21,  1891,  whereby  she  devised  and 
bequeathed  all  her  property,  real  and  person- 
al, to  her  husband  David  M.  Kennedy  and 
Chloe  M.  Snyder  jointly.  The  said  David 
M.  Kennedy  thereafter  intermarried  with 
one  of  the  pUdntKfls,  Barbara  Kennedy,  and 
died  Intestate,  leaving  John  D.  Kennedy, 
David  B.  Kennedy,  Gordon  6.  Kennedy,  and 
Mattie  M.  Kennedy,  the  last  three  of  whom 
are  infants  and  sue  by  their  next  friend,  the 
said  John  D.  Kennedy,  children  of  himself 
and  his  second  wife,  Barbara  Kennedy,  as  his 
only  heirs  at  law.  Barbara  Kennedy  joins 
in  the  suit  in  her  own  right  as  widow  of 
David  M.  Kennedy  and  also  as  guardian  for 
her  aforesaid  infant  children. 

The  bill  avers  that  on  the  death  of  Samuel 
James,  Sr.,  his  daughter  Nancy  Kennedy  in- 
herited a  one-fifth  interest  in  the  one-half 
of  the  minerals  in  said  51  acres,  of  which 
Samuel  James,  Sr.,  died  seized,  that  one- 
half  of  said  one-fifth  passed  by  Nancy  Ken- 
nedy's will  to  her.  husband,  and  that  his 
children  inherited  of  him  said  interest,  which 
was  one-twentieth  of  the  whole,  subject  to 
their  mother's  dower  therein. 

But  it  appears,  from  a  copy  of  the  record 
•exhibited  with  the  plaintiffs'  amended  and 
supplemental  bill,  that  in  December,  1877,  a 
partition  suit  was  brought  by  Jesse  James 
against  David  M.  Kennedy,  Nancy  Kennedy, 
his  wife,  and  the  other  heirs  of  said  Samuel 
James,  Sr.,  to  partition  the  lands  of  which 
their  ancestor  died  seized ;  that  in  said  pro- 
ceeding the  lands  were  partitioned  In  kind, 
except  the  lands  described  in  said  proceed- 
ings as  being  on  Blue  creek,  which  the  com- 
missioners who  had  been  appointed  to  make 
partition  thought  it  would  be  advantageous 
t4>  aU  concerned  to  sell,  and  so  recommend- 
ed to  the  court    The  plaintiff  in  his  bill  in 
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lieve  the  Blue  creek  lands  susceptible  of  par- 
tition and  that  it  would  be  advantageous  to 
the  heirs  to  have  it  sold.  In  pursuance  of 
said  averment  in  the  bill  and  recommenda- 
tion by  the  commissioners,  the  court  did  de- 
cree a  sale  of  the  *'said  Blue  creek  lands," 
and  appointed  William  L.  Hindman  a  com- 
missioner to  make  sale  thereot  It  appears 
from  a  decree  entered  in  said  cause  on  the 
3d  of  January,  1882,  referring  to  the  report 
of  special  commissioner  Hindman,  that  in 
the  meantime  the  adult  heirs  had  sold  their 
Interests  in  the  Blue  creek  lands  to  their 
sister  Sophia  Russell,  for  the  price  of  $30 
each  and  she  had  paid  the  respective  parties 
the  purdiase  price,  and  that  William  Hays, 
guardian  for  the  infant  heir,  Haltie  James, 
had  also  received  a  like  sum  for  the  share 
of  said  Infant  The  decree  finds  that  the 
several  sums  paid  appeared  from  afQdavits 
filed  to  be  the  full  value  of  the  aforesaid 
land,  and  that  the  interests  of  all  the  parties 
were  promoted  thereby,  confirmed  the  sale 
and  appointed  William  Hindman  a  special 
commissioner  with  authority  to  execute  and 
acknowledge  for  record  a  deed  conveying  to 
Sophia  Bussell  all  the  title  of  the  aforesaid 
infant  heir  in  said  lands,  and  unless  the 
adults  should,  within  thirty  days  from  the 
adjournment  of  court,  execute  and  acknowl- 
edge a  like  deed  to  her  for  their  respective 
interests,  said  commissioner  was  directed  to 
make  a  deed  in  their  stead.  He  did  make 
such  deed  dated  February  11,  1881,  which 
was  recorded  on  the  11th  of  February,  1882. 
(The  date  of  the  deed  is  evidently  a  mistake, 
and  should  be  February  11,  1882.)  The  said 
special  commissioner's  deed  recites  the 
source  of  his  authority,  and  describes  the 
land  thereby  conveyed  as  the  ''real  estate  sit- 
uate in  the  county  of  Kanawha  and  state 
of  West  Virginia,  on  the  waters  of  Blue  creek 
and  Pindi  creek,  said  real  estate  being  the 
land  described  in  the  plahitiff's  bill  as  the 
residue  of  the  tract  of  land  conveyed  to  said 
Samuel  James,  deceased,  by  Dryden  Donnal- 
ly  and  Mary,  his  wife,  and  Charles  Ca vender 
and  Elizabeth,  his  wife,  by  deed  bearing  date 

on  the day  of  September  in  the  year 

1848,  and  recorded  in  Kanawha  county 
clerk's  ofllce  in  Book  Q,  page  542,  of  whicL 
said  Samuel  James  died  seized."  Then  fol- 
lows the  habendum  clause,  which  shows  that 
Nancy  Kennedy  was  one  of  the  parties  whose 
interests  were  conveyed. 

[1,  2]  If  that  deed  operated  to  convey  her 
title  to  the  mineral  in  the  51  acres,  plain- 
tiffs' suit  must  fall.  The  purpose  of  the  par- 
tition suit  was  evidently  to  dispose  of  all 
the  lands  of  which  Samuel  James,  Sr.,  died 
seized,  and  it  is  admitted  he  died  seized  of  a 
one-half  interest  in  the  minerals  in  the  51- 
acre  tract  The  terms  "land,"  "real  estate" 
and  "real  property"  include  all  tenements^ 
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hereditaments  and  Interests  In  land,  except 
chattel  interests.  Clause  15,  section  17, 
chapter  13  (sec  346),  Code.  Oil  and  other 
minerals  in  place,  therefore,  are  included  in 
the  general  term  "land.*'  But  it  is  contended 
that  the  description  in  the  deed  is  too  uncer- 
tain and  indefinite  and  does  not  include  the 
mineral  in  said  51  acres.  We  hardly  think 
so,  in  view  of  the  fact  that  it  is  a  part  of 
the  1,000-acre  tract,  situate  on  Blue  creek, 


whether  or  not  the  general  description  in 
the  commissioner's  deed  and  the  proceedings 
by  which  it  was  authorized  to  be  made,  in- 
cludes the  mineral  interest  in  the  51-acre 
tract.  As  we  view  the  case,  there  is  no  am- 
biguity in  the  description.  The  rule  in  con- 
struing deeds  as  well  as  wills  is  that  the  in- 
tention of  the  grantor  or  donor  \a  of  para- 
mount importance,  and  when  his  intention 
clearly  appears  from  the  written  instrument 


originally  owned  in  its  -entirety  by  Samuel    viewed  as  a  whole  it  must  prevail.     Uhl  v. 


James,  Sr.  Whether  the  mineral  in  the  small 
tract  is  all  the  residue  of  the  Blue  creek 
lands  "of  which  said  Samuel  James,  Sr.,  died 
seized,"  is  not  material.  The  commissioner's 
deed  further  describes  the  land  as  the  land 
mentioned  in  the  plaintilTs  bill  in  that  suit. 
But  the  bill  does  not  specifically  mention  the 
mineral  interest  in  the  51  acres,  and  de- 
scribes the  land  asked  to  be  sold  as  "a  tract 
contai;ning  about  300  acres  lying  on  Blue 
creek  in  said  county  conveyed  to  him"  (Sam- 
uel James)  '*by  Dryden  Donnally  and  Mary, 
his  wife,  and  Charles  Cavender  and  Eliza- 
beth, his  wife,*'  mentioning  also  the  date  of 
the  deed  and  the  book  and  page  where 
recorded,  thus  clearly  indicating  that  the 
300  acres  Is  a  part  of  the  l,0(X)-acre  tract 
It  does  not  appear  that  said  Samuel  James 
died  seized  of  any  lands  on  Blue  creek  other 
than  what  remained  of  the  Donnally  and 
Cavender  tract.  The  commissioners  to  make 
partition  recommended  a  sale  of  "the  lands 
on  Blue  creek,*'  and  the  court  decreed  a  sale 
of  "said  Blue  creek  lands.*'  The  commission- 
ers' report  in  that  case  does  not  appear,  but  a 
decree  entered  on  March  21,  1881,  recites 
that  their  report  had  been  filed,  and  that  it 
appeared  therefrom  that  they  were  unable 
to  ascertain  "the  exact  locality  of  the  said 
lands  lying  on  Blue  creek."  By  that  decree 
the  court  appointed  commissioners  to  ascer- 
tain by  actual  survey  the  exact  location  and 
boundary  lines  of  said  lands.  But  it  does 
not  appear  that  this  decree  was  ever  execute 
ed.  The  fact  that  Nancy  Kennedy  and  other 
adult  heirs  of  Samuel  James  sold  their  in- 
terests in  the  Blue  creek  land,  apparently 
without  knowing  its  exact  location  or  bound- 
ary lines,  aids  the  presumption  that  it  was 
their  intention  to  dispose  of  their  interests 
In  such  land,  whether  it  consisted  of  one  or 
more  tracts,  or,  if  more  than  one  tract,  re- 
gardless of  whether  or  not  they  were  contig- 
uous. 

[3,4]  The  general  description  in  the  com- 
missioner's deed  of  the  land  conveyed,  as 
"the  residue"  of  the  1,000-acre  tract  on  Blue 
creek,  and  as  the  land  "of  which  said  Sam- 
uel James  died  seized,"  includes  and  passed 
to  the  grantee  the  estate  of  inheritance,  own- 
ed by  him  at  the  time  of  his  death,  in  any 
and  all  parts  of  the  1,000-acre  tract  The 
case  presented  is  not  one  of  repugnant  de- 
scriptions in  the  deed  itself.    The  question  is 


Railroad  Co.,  51  W.  Va.  106,  41  S.  E.  340. 
It  cannot  be  presumed  that  the  heirs  of  Sam- 
uel James,  Sr.,  meant  to  dispose  of  a  part 
only  of  the  lands  of  which  he  died  seized; 
in  fact,  a  contrary  presumption  prevails  in 
the  absence  of  any  showing  that  such  was 
not  their  intention.  Nothing  appears  here  to 
Indicate  that  such  was  not  their  intention, 
and  the  presumption  that  it  was  their  pu]> 
pose  to  dispose  of  all  of  the  land  is  made 
conclusive  by  the  fact  that  the  biU  asked 
for  a  sale  and  division  of  the  proceeds  of 
lands  that  oould  not  be  partitioned  in  kind, 
and  the  bill  was  taken  for  confessed  as  to  the 
adult  heirs. 

The  general  description  of  the  land  con- 
veyed by  the  special  commissioner's  deed  em- 
braced the  interest  owned  by  Samuel  James, 
Sr.,  at  his  death,  in  the  oil  and  other  miner- 
als in  the  51  acres.  Herbert  v.  Wise,  3  Call 
(Va.)  239 :  Adams  ▼.  Alkire,  20  W.  Va.  487 ; 
Colliery  Co.  y.  Campbell,  72  W.  Va.  461,  78 
S.  E.  .oo4. 

We  affirm  the  decree  of  the  drcnit  court 


(84  W.  Va.  668) 

JARRETT  et  al.  v.  OSBORNE  et  aL    (No.  94.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Sept  30,  1910.    Rehearing  Denied 

Dec.  8,  1919.) 

(SyUahus  hy  the  Court.) 

1.  EQtJITT  ^=3>90— Pabties  matebiallt  inteb- 

BSTED    IN    SUBJBCT-MATTEB    OF   SUIT    NECES- 
SABT   FABTIS8. 

It  is  a  general  rule  that  all  persons  ma- 
terially interested,  either  legally  or  beneficially, 
in  the  subject-matter  Involved  in  a  suit,  who 
are  to  be  affected  thereby,  should  be  made  parties 
thereto  either  as  plaintiffs  or  defendants. 

2.  Taxation  ^=s>806— On  suit  to  oanoel  tax 
deeds  obantees  of  tax  deed  holdebs  neo- 
essabt  pabties. 

Where  a  suit  is  brought  to  set  aside  and 
cancel  certain  tax  deeds  as  void,  and  to  have 
partition  of  the  real  estate  conveyed  thereby, 
claimed  to  be  owned  jointly  by  the  plaintiffs 
and  the  defendants,  and  it  appears  from  the 
allegations  of  the  bill  that  after  the  making  of 
said  tax  deeds  the  defendants  claiming  under 
them  conveyed  parts  of  the  real  estate  to  oth- 
ers, such  others  are  necessary  parties  to  the 
bill,  unless  the  plaintiffs  in  their  bill  adopt  such 
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sales  and  ask  for  partition  only  of  the  residue 
of  the  land,  and  an  accounting  for  the  moneys 
received  for  the  parts  so  sold. 

3.  Taxation  «s»337,  734(3)— Separate  as- 
sessments AGAINST  C0TENANT8  INVALID. 

A  tract  of  land  owned  by  cotenants  cannot 
lawfully  be  assessed  to  them  separately  by  un- 
divided interests,  or  separately  by  aliquot  parts 
representing  their  undivided  interests,  and  a 
tax  sale  and  deed  dependent  upon  such  assess- 
ment are  void. 

4.  Taxation  ^s»337— Payment  by  tenants 

IN   common    on    assessment    on   XrNDIVIDBD 
INTERESTS  PREVENTS  FORFEITURE. 

The  assessment  of  lands  owned  jointly  to 
the  several  owners  thereof  by  undivided  inter- 
ests, or  by  aliquot  parts,  representing  the  in- 
terests of  said  owners  in  the  whole  tract,  and 
the  payment  of  the  taxes  under  such  assess- 
ments, will  prevent  the  forfeiture  of  the  same 
to  the  state  for  nonentry  and  nonpayment  of 
taxes,  notwithstanding  such  assessments  are  in- 
valid. 

5.  Taxation  ^s»84S— Where  undivided  in- 
terest   OF    OOTENANT    UNTAXED    FOR    FIVE 

YEARS,    ENTIRE   TRACT   FORFKITBD   TO    STATE. 

If  land  owned  in  common  is  assessed  sepa- 
rately to  the  several  owners  by  undivided  inter- 
ests, or  by  aliquot  parts  representing  such  un- 
divided interests,  and  any  such  undivided  in- 
terest or  aliquot  part  representing  the  same  is 
omitted  from  the  land  books  for  a  period  of  five 
successive  years,  the  title  to  the  entire  tract 
win  be  forfeited  to  the  state,  notwithstanding 
the  entry  and  payment  of  taxes  as  to  the  other 
undivided  interests. 

6.  Tenancy  in  common  ^=s>20(1)— Purchase 
of  tax  titlb  by  one  ootenant  inures  to 
benefit  of  all. 

Where  the  Joint  owners  of  a  tract  of  land 
permit  the  same  to  be  returned  delinquent  and 
sold  for  nonpayment  of  the  taxes  thereon,  and 
it  is  purchased  by  one  of  such  joint  owners  at 
such  sale,  such  purchase  will  be  held  to  be  a 
redemption  of  such  lands  from  the  delinquency, 
and  the  subsequent  pasrment  of  t^zes  thereon 
by  such  joint  owner  will  be  for  the  benefit  of  all 
of  those  interested  therein. 

7.  Adverse  possession  <g==>70(4)  — >  Void  tax 

DEED  GOOD  COLOR  OF  TITLE. 

A  void  tax  deed  is  good  color  of  title  both 
for  the  purpose  of  section  3  of  article  13  of  the 
Constitution  and  the  Statute  of  Limitations. 

S.  Tenancy  in  common  ^3»16(2)— Lapse  of 

TIME  CANNOT  BAR  RIGHT  OF  COTENANT  WITH- 
OUT OUSTER. 

As  the  possession  of  one  cotenant  is  the 
possession  of  all,  laches,  acquiescence,  or  lapse 
of  time  cannot  bar  the  right  of  entry  of  a  co- 
tenant  until  actual  disseisin  has  been  effected 
by  some  notorious  act  of  ouster  brought  home 
to  his  knowledge. 

9.  Tenancy  in  common  ^=>14— Conveyance 
OF  all  property  by  one  cotenant  not 

OUSTER  BARRING  OTHER  COTENANTS. 

The  making  of  a  deed  for  the  whole  proper- 
ty by  a  cotenant  to  a  stranger  is  not  such  an 
act  of  ouster  as  will  bar  the  other  interested 
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parties  from  asserting  their  rights  In  the  land, 
unless  it  is  shown  that  actual  adverse  posses- 
sion is  taken  thereunder  b^  the  grantee  in 
such  deed. 

10.  Tenancy  in  common  ^=s»l5(7, 8)— One  co- 
tenant  cannot  bar  cotenant  without 
knowledge  of  hostile  claim. 

To  enable  one  joint  tenant  or  tenant  in  com- 
mon in  the  exclusive  possession  of  land  to  effect 
an  ouster  against  his  cotenant  so  as  to  defeat 
the  right  of  such  cotenant  by  adverse  posses- 
sion, such  cotenant  must  have  had  notice  or 
knowledge  of  such  hostile  daim.  Mere  silent 
possession,  however  long,  by  one  taking  rents 
and  profits,  without  notice  or  knowledge  of  such 
adverse  daim  on  the  part  of  the  other,  will  not 
render  such  possession  adverse. 

11.  Tenancy  in  common  ^=»15(7, 8)— Certain 
acts  of  cotenant  notice  of  adverse 
claim. 

Where  a  cotenant  in  possession  of  the  joint 
property  openly  treats  the  same  as  his  own,  by 
making  sales  of  parts  thereof,  by  selling  and 
causing  to  be  removed  the  timber  therefrom,  and 
extracting  and  selling  the  minerals  therefrom, 
with  the  knowledge  and  acquiescence  of  his  co- 
tenant,  such  acts  will  be  notice  to  such  cotenant 
of  a  daim  adverse  to  his  Interest,  and  if  he  fails 
to  assert  his  interest  in  the  land  within  the 
time  provided  by  law  he  will  lose  his  title 
thereto. 

Certified  from  Clrcait  Court,  Ejinawha 
County. 

Suit  by  John  W.  Jarrett  and  others  against 
Sarah  C.  Osborne  and  others.  Demurrer  to 
bill  sustained,  with  leave  to  plaintiffs  to 
amend,  and  case  certified.  Certified  ques- 
tions answered,  affirming  the  rulings. 

J.  Howard  Hundley  and  0.  B.  Kimbrongh, 
both  of  Charleston,  for  plaintiffs. 

Eoontz  &  Hurlbutt  and  J.  G.  Bnnting,  all 
of  Charleston,  for  defendants. 

RITZ,  J.  Prior  to  the  year  1861  James  At- 
kinson became  the  owner  of  a  tract  of  land 
of  463  acres,  another  tract  of  100  acres,  and 
an  undivided  one-half  Interest  in  a  tract  of 
293  acres,  all  situate  in  the  county  of  Kan- 
awha. The  bill  in  this  case  alleges  that, 
while  the  record  shows  that  said  Atkinson 
owned  an  undivided  Interest  in  the  293-acre 
tract,  he  and  his  co-owner  had,  by  parol  par- 
tition,' assigned  to  themselves  respectively 
separate  parcels  of  this  land,  and  had  made 
such  parol  partition  effective,  so  that  upon 
the  allegations  of  the  bill  said  Atkinson  was 
the  owner,  not  of  an  undivided  interest  in 
this  tract,  but  of  a  tract,  part  thereof,  con- 
sisting of  146^  acres,  assigned  to  him  by 
such  parol  partition.  His  interest  in  said 
three  tracts  being  so  defined  as  that  time, 
he,  in  the  year  1861,  conveyed  to  his  daughter 
Caroline  Samples  a  one-half  undivided  in- 
terest in  the  468-acre  tract,  a  one-half  un- 
divided interest  in  the  100-acre  tract,  and  a 
tract  of  73%  acres  carved  out  of  the  146% 
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acres  belonging  to  lilm»  part  of  the  2d3-acre 
tract.  In  tbe  year  1866  he  made  a  deed  to 
his  daughter  Mary  Jarrett  conveying  to  her  a 
one-fourth  undivided  interest  in  the  468-acre 
tract,  a  one-fourth  undivided  interest  in  the 
100-acre  tract,  and  a  tract  of  about  40  acres 
carved  out  of  what  remained  to  him  in  the 
293-acre  tract,  the  intention  being  to  convey 
to  her  about  half  of  the  remainder  thereof. 
This  left  in  Atkinson  at  the  time  of  his  death, 
in  1867,  a  one-fourth  undivided  interest  in 
the  468-acre  tract,  and  a  like  interest  in  the 
100-acre  tract,  and  a  tract  of  about  34  acresi 
part  of  the  293-acre  tract. 

The  bill  shows  that  from  1867  to  1890,  in- 
clusive, there  was  charged  upon  the  land 
books  In  the  name  of  Atkinson's  heirs  a  tract 
of  25  acres,  the  allegation  being  that  this 
was  intended  to  represent  his  one-fourth  in- 
terest in  the  100-acre  tract;  a  tract  of  117 
acres,  intended,  as  it  is  alleged,  to  represent 
his  undivided  interest  in  the  468-acre  tract; 
and  84  acres,  being  the  amount  remaining 
to  him  of  the  293-acre  tract  From  the  years 
1891  to  1898,  inclusive,  these  charges  were 
combined  and  entered  upon  the  land  books 
in  the  name  of  said  Atkinson's  heirs  as  176 
acres.  It  will  thus  be  seen  that  the  undivid- 
ed interest  of  Atkinson  in  the  468-acre  tract, 
and  in  the  100-acre  tract,  was  charged  on 
the  land  books  as  an  aliquot  x>art  of  the  total 
acreage  equal  to  his  undivided  interest  in  the 
respective  tracts,  his  Interest  in  the  other 
tract  being  correctly  charged. 

The  bill  further  shows  that  the  land  con- 
veyed by  him  to  his  daughter  Mary  Jarrett, 
as  aforesaid,  from  1867  to  1873,  inclusive, 
was  charged  on  the  land  books  as  25  acres, 
intended  to  be  her  one-fourth  undivided  in- 
terest in  the  100-acre  tract;  and  117  acres, 
intended  to  be  her  one-fourth  undivided  in- 
terest in  the  468-acre  tract;  and  it  does  not 
appear  from  the  bill  that  at  first  any  charge 
was  made  on  the  land  books  against  Mary 
Jarrett  for  the  tract  conveyed  put  of  the  293 
acres.  Subsequently,  however,  the  two  charg- 
es aforesaid  were  combined,  and  to  the  same 
tliere  was  added  40  acres,  representing  the 
tract  conveyed  to  her  out  of  the  293-acre 
tract,  and  it  was  carried  on  the  land  books 
in  this  way  in  her  name,  and  after  her  death, 
in  1892,  in  the  name  of  her  heirs. 

The  interest  of  James  Atkinson  in  the  re- 
spective tracts  of  land  under  the  assessments 
above  indicated  was  returned  delinquent  for 
the  nonpayment  of  the  taxes  assessed  thereon 
for  the  year  1892,  sold  by  the  sherlflf,  and 
purchased  at  said  sale  by  M.  F.  Osborne.  No 
redemption  of  the  same  was  made  within  the 
one  year  provided  by  law,  and  on  the  10th 
day  of  April,  1895,  a  deed  was  made  to  the 
said  Osborne  conveying  to  him,  not  a  tract 
of  land  containing  176  acres,  as  the  same 
entered  upon  the  books,  but  an  undivided 
one-fourth  interest  in  the  468-acre  tract,  an 
undivided  one-fourtn  interest  in  the  100-acre 


tract,  and  the  remainder  of  the  293-acre  tract 
by  metes  and  bounds.  Plaintiffs  allege  that 
Osborne  did  not  have  this  land  entered  on 
the  land  books  under  his  tax  deed,  but  it  still 
remained  charged  thereon  in  the  name  of 
Atkinson's  heirs.  In  1898,  however,  Osborne 
conveyed  whatever  interest  he  acquired  un- 
der his  tax  deed  to  the  defendant  Sarah  0. 
Osborne.  In  1^  the  sheriff  again  sold  the 
lands  as  delinquent  in  the  name  of  Atkinson's 
heirs,  and  at  this  sale  the  same  were  pur- 
chased by  the  defendant  Mariah  F.  Stone, 
and,  not  being  redeemed,  she  on  the  25th  day 
of  January,  1901,  procured  a  deed  to  be  made 
to  her,  not  for  the  tract  of  land  as  It  was 
charged  upon  the  land  books,  but  for  an  undi- 
vided one-fourth  interest  in  the  468-acre 
tract,  an  undivided  one-fourth  interest  in  the 
lOO^acre  tract,  and  the  residue  remaining  in 
Atkinson  of  the  293-acre  tract  by  metes  and 
bounds.  Subsequently  Mariah  Stone  con- 
veyed whatever  Interest  she  derived  under 
this  tax  deed  to  the  defendant  Sarah  O.  Os- 
borne, reserving  a  one-half  undivided  interest 
in  all  mineral,  oil,  and  gas  la  the  land,  which 
interest  so  reserved  has  by  sundry  convey- 
ances become  vested  in  the  defendant  L.  B. 
Koontz. 

The  interest  conveyed  to  Mary  Jarrett  by 
her  father,  James  Atkinson,  being  charged 
upon  the  land  books  as  above  indicated,  was 
by  the  sheriff  of  Kanawha  county  sold  for 
delinquent  taxes  assessed  against  the  same 
for  the  years  1897  and  1898,  and  at  this  sale 
the  defendant  S.  S.  Moore  became  the  pur- 
chaser. Moore  assigned  and  transferred  his 
interest  in  the  purchase  to  the  defendant 
Jm  a.  Beckwith,  and,  the  samo  not  having 
been  redeemed  within  the  time  required  by 
law,  Beckwith  procured  a  deed  to  be  made 
to  him  conveying  this  interest,  not  in  the 
manner  in  which  it  was  charged  upon  the 
land  books,  but  as  an  undivided  one-fourth 
interest  in  the  468  acres,  a  one-fourth  undi- 
vided interest  in  the  100  acres,  and  a  tract 
of  40  acres  out  of  the  293  acres.  Subsequent- 
ly the  defendant  Beckwith  conveyed  the  in- 
terest vested  in  him,  if  any,  under  this  deed 
to  the  defendants  J.  A.  Osborne  and  M.  F. 
Osborne. 

The  bill  alleges  that  these  purchasers  un- 
der the  tax  sales  aforesaid  have  been  in  pos- 
session of  the  lands  ever  since,  have  extractr 
ed  oil  and  gas  therefrom,  have  cut  the  tim- 
ber therefrom,  and  have  sold  and  conveyed 
away  a  number  of  i)arts  of  said  tracts  of 
land,  but  the  vendees  of  such  tracts  are  not 
made  parties  to  the  bill,  nor  Is  it  disclosed 
in  the  bill  who  are  such  vendees. 

This  suit  was  brought  by  a  number  of  the 
heirs  at  law  of  James  Atkinson,  deceased, 
and  of  Mary  Jarrett,  deceased,  claiming  that 
the  assessments  of  the  lands  as  aforesaid 
were  void,  and  that  the  sales  made  thereun- 
der, and  the  tax  deeds  above  referred  to  are 
absolutely  void  and  ineffective  to  pass  the 
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title  of  their  respective  ancestors;  daimlng, 
farther,  that  eren  though  said  tax  sales  were 
valid,  because  of  the  relationship  of  the  hold- 
ers thereunder  and  the  plaintiffs,  the  said 
Sarah  G.  Osborne  being  one  of  the  heirs  of 
James  Atkinson,  and  the  said  J.  A.  Osborne 
being  her  husband,  and  the  defendant  M.  F. 
Osborne  her  brother-in-law,  that  such  pur- 
chases by  them  were  nothing  more  than  a 
redemption  of  the  land,  or  at  most  the  acqui- 
sition of  an  outstanding  adverse  interest  by 
a  cotenant  which  inured  to  the  benefit  of  all 
of  the  owners. 

The  bill  prayed  that  said  tax  deeds  and  the 
various  deeds  made  to  the  defendants,  above 
referred  to,  be  set  aside  and  canceled  as  void. 
It  farther  prayed  that,  if  such  relief  could  not 
be  had,  the  defendants  be  declared  to  be  trus* 
tees  holding  the  said  title  for  the  benefit  of 
all  of  the  heirs  of  James  Atkinson  and  Mary 
Jarrett,  and  offered  to  pay  their  part  of  the 
amount  necessary  to  acquire  this  outstand* 
ing  title.  It  further  prayed  for  partition  of 
said  lands  among  the  heirs  of  James  AtkiU" 
son  and  Mary  Jarrett,  and  for  an  account- 
ing of  rents,  issues,  and  profits  derived  from 
the  land,  as  well  as  for  the  waste  committed 
fhereon.  The  defendants  demurred  to  the 
biU,  which  demurrer  was  sustained,  with 
leave  to  the  plaintiffs  to  amend,  and  the  case 
is  certified  to  this  court  to  test  the  propriety 
of  the  ruling  of  the  lower  court  upon  said 
Jemurrer. 

[1,  2]  It  is  insisted  that  the  demurrer  was 
properly  sustained:  First,  because  the  bill 
shows  upon  its  face  that  there  is  a  want  of 
proper  parties  to  the  suit;  second,  because 
It  appears  from  the  bill  that  the  plaintiffs 
have  no  interest  in  the  subject-matter  of  the 
litigation,  the  title  to  the  said  real  estate 
being  forfeited  and  vested  in  the  state  of 
West  Virginia;  third,  because  the  plaintiffs 
are  barred  by  their  laches;  and,  fourth,  be- 
cause even  though  the  deeds  under  which  the 
defendants  daim  were  v<^d  originally,  they 
are  good  as  color  of  tittle,  and  the  defendants 
have  been  in  adverse  possession  of  the  land 
for  more  than  the  statutory  period,  and  have 
acquired  good  title  thereto  by  reason  of  such 
adverse  possession. 

As  befbre  stated,  it  is  alleged  in  the  bill 
that  the  defendants  have  conveyed  away  nu- 
merous tracts  or  lots  out  of  these  various 
parcels  of  land,  and  it  is  insisted  that  the 
vendees  under  such  conveyances  must  be 
made  parties  to  the  bill,  inasmuch  as,  if  the 
deeds  under  which  defendants  claim  are  set 
aside  and  annulled,  the  title  of  their  vendees 
will  necessarily  be  adversely  affected.  It  is 
not  dear  from  the  bill  whether  it  is  the  in- 
tention of  the  plaintiffs  to  afllrm  these  sales, 
and  have  partition  only  of  the  residue  of  the 
land,  and  have  an  accounting  from  the  de- 
fendants for  the  money  received  for  the  parts 
sold,  or  whether  it  is  their  purpose  to  have 
partition  of  the  whole  tract,  treating  such 


sales  as  not  passing  title.  The  bill  prays  for 
partition  of  all  of  the  land  amcmg  the  parties 
entitled  thereto,  and  manifestly  this  cannot  be 
bad  without  prejudice  to  the  claims  of  those 
holding  under  deeds  from  the  defendants.  It 
is  familiar  law  that  every  person  whose  inter- 
est is  to  be  affected  by  the  result  of  an  equity 
suit  must  be  a  party  thereto,  either  plaintiff 
or  defendant  Maynard  v.  Shein,  98  S.  E. 
618,  and  cases  there  cited.  It  may  be,  how- 
ever, that  it  is  the  intention  of  the  plaintiffs 
to  treat  these  sales  made  by  the  defendants 
as  valid,  and  to  have  an  accounting  from  them 
for  the  purchase  money.  If  such  is  the  case, 
the  interest  of  such  purchasers  would  not  be 
affected.  The  plaintiffs  contend  that  the  de- 
fendants were,  at  the  most,  but  trustees  for 
themselves  and  the  plaintiffs;  and  if  the 
trustees  made  an  unauthorized  disposition  of 
the  trust  estate,  or  any  part  of  it,  of  course 
those  interested  could,  after  knowledge,  af- 
firm the  acts  of  the  trustees  and  demand  the 
benefit  of  the  contract  Barrett  v.  McAl- 
lister,. 38  W.  Va.  738,  11  S.  E.  220;  Sommers 
V.  Bennett,  68  W.  Va.  157,  69  S.  E.  690;  Wil- 
liams V.  McCarty,  82  W.  Va.  158,  95  S.  E.  638. 
It  does  not,  however,  appear  whidi  of  these 
theories  the  plaintiffs  propose  to  adopt  If 
they  diooee  to  affirm  the  sales  made  by  the 
defendants  and  demand  an  accounting  for 
the  purchase  price,  they  should  make  an  une- 
quivocal allegation  in  their  bill  of  such  pur- 
pose, and  ask  only  for  partition  of  such  of 
the  land  as  has  not  been  conveyed  away. 
This  would  obviate  the  necessity  of  making 
these  various  vendees  parties  defendants. 
The  bill  not  being  dear  in  this  regard,  the 
dricuit  court  upon  this  groimd  properly  sus- 
tained the  demurrer  thereto,  granting  the 
plaintiffs  leave  to  amend. 

[3-8]  It  is  further  insisted  that  the  demur- 
rer was  properly  sustained  for  the  reason  that 
the  allegations  of  the  bill  show  that  any  title 
the  plaintiffs  ever  had  in  this  land  has  been 
forfeited,  and  is  now  vested  in  the  state  of 
West  Virginia,  and  that  under  the  dedsion 
of  this  court  in  the  case  of  Morgan  v.  Pool, 
76  W.  Va.  634,  85  S.  E.  724,  and  authorities 
there  dted,  they  cannot  maintain  this  salt 
The  theory  upon  which  this  contention  is 
based  is  that  the  entries  of  the  land  upon  the 
assessor's  books  were  void,  such  entries  being 
for  an  aliquot  part,  when  the  real  interest 
was  an  undivided  one,  and  that  in  sudi  case 
the  whole  tract  must  be  assessed  in  the  name 
of  all  of  the  owners,  and  not  the  interest  of 
eadi  owner  assessed,  either  as  an  undivided 
interest  or  as  an  aliquot  part  of  the  whole. 
It  is  now  well  settled  that  the  assessment  of 
an  undivided  interest  in  real  estate  as  such, 
or  as  an  aliquot  part  of  the  whole,  is  a  void 
assessment,  and  that  a  tax  deed  based  upon 
a  sale  made  under  sudi  an  assessment  is 
void  and  conveys  no  title  to  the  purchaser. 
Toothman  v.  Courtney,  62  W.  Va.  167,  58  S.  a 
915;  Garetta  Railway  Ca  V.  Fisher,  74  W.  Va. 
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acres  belonging  to  him,  part  of  the  293-acre 
tract.  In  the  year  1866  he  made  a  deed  to 
his  daughter  Mary  Jarrett  conveying  to  her  a 
one-fourth  undivided  interest  in  the  468-acre 
tract,  a  one-fonrth  undivided  interest  in  the 
100-acre  tract,  and  a  tract  of  about  40  acres 
carved  out  of  what  remained  to  him  In  the 
293-acre  tract,  the  intention  being  to  convey 
to  her  about  half  of  the  remainder  thereof. 
This  left  in  Atkinson  at  the  time  of  his  death, 
in  1867,  a  one-fourth  undivided  interest  in 
the  468-acre  tract,  and  a  like  interest  in  the 
100-acre  tract,  and  a  tract  of  about  34  acres, 
IMirt  of  the  293-acre  tract 

The  bill  shows  that  from  1867  to  1890,  in- 
clusive, there  was  charged  upon  the  land 
books  in  the  name  of  Atkinson's  heirs  a  tract 
of  25  acres,  the  allegation  being  that  this 
was  intended  to  represent  his  one-fourth  in- 
terest in  the  100-acre  tract;  a  tract  of  117 
acres,  intended,  as  it  is  alleged,  to  represent 
his  undivided  interest  in  the  468-acre  tract; 
and  34  acres,  being  the  amount  remaining 
to  him  of  the  293-acre  tract  From  the  years 
1891  to  1898,  inclusive,  these  charges  were 
combined  and  entered  upon  the  land  books 
in  the  name  of  said  Atkinson's  heirs  as  176 
acres.  It  will  thus  be  seen  that  the  undivid- 
ed interest  of  Atkinson  in  the  468-acre  tract, 
and  in  the  lOO-acre  tract  was  charged  on 
the  land  books  as  an  aliquot  part  of  the  total 
acreage  equal  to  his  undivided  interest  in  the 
respective  tracts,  his  interest  in  the  other 
tract  being  correctly  charged. 

The  bill  further  shows  that  the  land  con- 
veyed by  him  to  his  daughter  Mary  Jarrett 
as  aforesaid,  from  1867  to  1873,  inclusive, 
was  charged  on  the  land  books  as  25  acres, 
intended  to  be  her  one-fourth  undivided  in- 
terest in  the  lOO-acre  tract;  and  117  acres, 
intended  to  be  her  one-fourth  undivided  In- 
terest in  the  468-acre  tract;  and  it  does  not 
appear  from  tbe  bill  that  at  first  any  charge 
was  made  on  the  land  books  against  Mary 
Jarrett  for  the  tract  conveyed  put  of  the  293 
acres.  Subsequently,  however,  the  two  charg- 
es aforesaid  were  combined,  and  to  the  same 
there  was  added  40  acres,  representing  the 
tract  conveyed  to  her  out  of  the  293-acre 
tract  and  it  was  carried  on  the  land  books 
in  this  way  in  her  name,  and  after  her  death, 
in  1892,  in  the  name  of  her  heirs. 

The  interest  of  James  Atkinson  in  the  re- 
spective tracts  of  land  under  the  assessments 
above  indicated  was  returned  delinquent  for 
the  nonpayment  of  the  taxes  assessed  thereon 
for  the  year  1892,  sold  by  the  sheriff,  and 
purchased  at  said  sale  by  M.  F.  Osborne.  No 
redemption  of  the  same  was  made  within  the 
one  year  provided  by  law,  and  on  the  lOth 
day  of  April,  1895,  a  deed  was  made  to  the 
said  Osborne  conveying  to  him,  not  a  tract 
of  land  containing  176  acres,  as  the  same 
entered  upon  the  books,  but  an  undivided 
one-fourth  interest  In  the  468-acre  tract,  an 
undivided  one-fourtn  interest  in  the  lOO-acre 


tract  and  the  remainder  of  the  293-acre  tract 
by  metes  and  bounds.  Plaintiffs  allege  that 
Osborne  did  not  have  this  land  entered  on 
t^e  land  books  under  his  tax  deed,  but  it  still 
remained  charged  thereon  in  the  name  of 
Atkinson's  heirs.  In  1898,  however,  Osborne 
conveyed  whatever  interest  he  acquired  un- 
der his  tax  deed  to  the  defendant  Sarah  G. 
Osborne.  In  1899  the  sheriff  again  sold  the 
lands  as  delinquent  in  the  name  of  Atkinson's 
heirs,  and  at  this  sale  the  same  were  pur- 
chased by  the  defendant  Mariah  F.  Stone, 
and,  not  being  redeemed,  she  on  the  25th  day 
of  January,  1901,  procured  a  deed  to  be  made 
to  her,  not  for  the  tract  of  land  as  It  was 
charged  upon  the  land  books,  but  for  an  undi- 
vided one-fourth  interest  in  the  468-acre 
tract  an  undivided  one-fourth  interest  in  the 
lOO-acre  tract,  and  the  residue  remaining  in 
Atkinson  of  the  293-acre  tract  by  metes  and 
bounds.  Subsequently  Mariah  Stone  con- 
veyed whatever  Interest  she  derived  under 
this  tax  deed  to  the  defendant  Sarah  C.  Os- 
borne, reserving  a  one- half  undivided  interest 
in  all  mineral,  oil,  and  gas  In  the  land,  which 
interest  so  reserved  has  by  sundry  convey- 
ances  become  vested  in  the  defendant  L.  B. 
Koontz. 

The  interest  conveyed  to  Mary  Jarrett  by 
her  father,  James  Atkinson,  being  charged 
upon  the  land  books  as  above  indicated,  was 
by  the  sheriff  of  Kanawha  county  sold  for 
delinquent  taxes  assessed  against  the  same 
for  the  years  1897  and  1898,  and  at  this  sale 
the  defendant  S.  S.  Moore  became  the  pur- 
chaser. Moore  assigned  and  transferred  his 
interest  in  the  purchase  to  the  defendant 
tu  A.  Beckwith,  and,  the  same  not  having 
been  redeemed  within  the  time  required  by 
law,  Beckwith  procured  a  deed  to  be  made 
to  him  conveying  this  interest  not  in  the 
manner  in  which  it  was  charged  upon  the 
land  books,  but  as  an  undivided  one-fourth 
interest  in  the  468  acres,  a  one-fourth  undi- 
vided interest  in  the  100  acres,  and  a  tract 
of  40  acres  out  of  the  293  acres.  Subsequent- 
ly the  defendant  Beckwith  conveyed  the  in- 
terest vested  in  him,  if  any,  under  this  deed 
to  the  defendants  J.  A.  Osborne  and  M.  F. 
Osborne. 

The  bill  alleges  that  these  purchasers  un- 
der the  tax  sales  aforesaid  have  been  in  pos^ 
session  of  the  lands  ever  since,  have  extract- 
ed oil  and  gas  therefrom,  have  cut  the  tim- 
ber therefrom,  and  have  sold  and  conveyed 
away  a  number  of  parts  of  said  tracts  of 
land,  but  the  vendees  of  such  tracts  are  not 
made  parties  to  the  bill,  nor  is  it  disclosed 
in  the  bill  who  are  such  vendees. 

This  suit  was  brought  by  a  number  of  the 
heirs  at  law  of  James  Atkinson,  deceased* 
and  of  Mary  Jarrett  deceased,  claiming  that 
the  assessments  of  the  lands  as  aforesaid 
were  void,  and  that  the  sales  made  thereun- 
der, and  the  tax  deeds  above  referred  to  are 
absolutely  void  and  ineffective  to  pass  thft 
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titie  of  their,  respective  ancestors;  claiming, 
farther,  that  even  though  said  tax  -sales  were 
valid,  because  of  the  relationship  of  the  hold* 
ers  thereunder  and  the  plaintiffs,  the  said 
Sarah  G.  Osborne  being  one  of  the  heirs  of 
James  Atkinson,  and  the  said  J.  A.  Osborne 
being  her  husband,  and  the  defendant  M.  F. 
Osborne  her  brother-in-law,  that  such  pur- 
chases by  them  were  nothing  more  than  a 
redemption  of  the  land,  or  at  most  the  acqui- 
sition of  an  outstanding  adverse  interest  by 
a  cotenant  which  inured  to  the  benefit  of  all 
of  the  owners. 

The  bill  prayed  that  said  tax  deeds  and  the 
various  deeds  made  to  the  defendants,  above 
referred  to,  be  set  aside  and  canceled  as  void. 
It  farther  prayed  that,  if  such  relief  could  not 
be  had,  the  defendants  be  declared  to  be  trus- 
tees holding  the  said  title  for  the  benefit  of 
all  of  the  heirs  of  James  Atkinson  and  Mary 
Jarrett,  and  offered  to  pay  their  part  of  the 
amount  necessary  to  acquire  this  outstand- 
ing title.  It  further  prayed  for  partition  of 
said  lands  among  the  heirs  of  James  Atkin- 
son and  Mary  Jarrett,  and  for  an  account- 
ing of  roits,  issues,  and  profits  derived  from 
the  land,  as  well  as  for  the  waste  committed 
therecm.  The  defendants  demurred  to  the 
bill,  which  demurrer  was  sustained,  with 
leave  to  the  plaintiffs  to  amend,  and  the  case 
is  certified  to  this  court  to  test  the  propriety 
of  the  ruling  of  the  lower  court  upon  said 
demurrer. 

[1,  2]  It  is  insisted  that  the  demurrer  was 
properly  sustained:  First,  because  the  bill 
shows  upon  its  face  that  there  is  a  want  of 
proper  parties  to  the  suit;  second,  because 
it  appears  from  the  bill  that  the  plaintiffs 
have  no  interest  in  the  subject-matter  of  the 
litigation,  the  title  to  the  said  real  estate 
being  forfeited  and  vested  In  the  state  of 
West  Virginia;  third,  because  the  plaintiffs 
are  barred  by  their  laches;  and,  fourth,  be- 
cause even  though  the  deeds  under  which  the 
defendants  claim  were  void  originally,  they 
are  good  as  color  of  title,  and  the  defendants 
have  been  in  adverse  possession  of  the  land 
for  more  than  the  statutory  period,  and  have 
acquired  good  title  thereto  by  reason  of  such 
adverse  possession. 

As  before  stated,  it  is  alleged  in  the  bill 
that  the  defendants  have  conveyed  away  nu- 
merous tracts  or  lots  out  of  these  various 
parcels  of  land,  and  it  is  insisted  that  the 
vendees  under  such  conveyances  must  be 
made  parties  to  the  bill,  inasmuch  as,  if  the 
deeds  under  which  defendants  claim  are  set 
aside  and  annulled,  the  title  of  their  vendees 
will  necessarily  be  adversely  affected.  It  Is 
not  dear  from  the  bill  whether  It  is  the  in- 
tention of  the  plaintiffs  to  affirm  these  sales, 
and  have  partition  only  of  the  residue  of  the 
land,  and  have  an  accounting  from  the  de* 
ftodants  for  the  money  received  for  the  parts 
sold,  or  whether  it  is  their  purpose  to  have 
partition  of  the  whole  tract,  treating  such 
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sales  as  not  passing  title.  The  bill  prays  for 
partition  of  all  of  the  land  among  the  parties 
entitled  thereto,  and  manifestly  this  cannot  be 
had  without  prejudice  to  the  claims  of  those 
holding  under  deeds  from  the  defendants.  It 
is  familiar  law  that  every  person  whose  inter- 
est is  to  be  affected  by  the  result  of  an  equity 
suit  must  be  a  party  thereto,  either  plaintiff 
or  defendant  Maynard  v.  Sheln,  98  S.  K 
618,  and  cases  there  dted.  It  may  be,  how- 
ever, that  it  is  the  intention  of  the  plaintiffs 
to  treat  these  sales  made  by  the  defendants 
as  valid,  and  to  have  an  accounting  from  them 
for  the  purchase  money.  If  sudi  is  the  case, 
the  interest  of  such  purchasers  would  not  be 
affected.  The  plaintiffs  contend  that  the  de- 
f«idants  were,  at  the  most,  but  trustees  for 
themselves  and  the  plaintiffs;  and  if  the 
trustees  made  an  unauthorized  disposition  of 
the  trust  estate,  or  any  part  of  it,  of  course 
those  interested  could,  after  knowledge,  af- 
firm the  acts  of  the  trustees  and  demand  the 
benefit  of  the  contract  Barrett  v.  McAl- 
lister, 33  W.  Va.  738,  11  S.  E.  220;  Sommers 
V.  Bennett,  68  W.  Va.  157,  69  S.  E.  690 ;  Wil- 
liams V.  McCarty,  82  W.  Va.  158,  95  S.  E.  638. 
It  does  not,  however,  appear  whidi  of  these 
theories  the  plaintiffs  propose  to  adopt  If 
they  diooee  to  affirm  the  sales  made  by  the 
defendants  and  demand  an  accounting  for 
the  purchase  price,  they  should  make  an  une* 
quivocal  allegation  in  their  bill  of  such  pur- 
pose, and  ask  only  for  partition  of  such  of 
the  land  as  has  not  been  conveyed  away. 
This  would  obviate  the  necessity  of  making 
these  various  vendees  parties  defendants. 
The  bill  not  being  clear  in  this  regard,  the 
dricuit  court  upon  this  ground  properly  sus- 
tained the  demurrer  thereto,  granting  the 
plaintiffs  leave  to  amend. 

[3-6]  It  is  further  insisted  that  the  demur- 
rer was  properly  sustained  for  the  reason  that 
the  allegations  of  the  bill  show  that  any  title 
the  plaintiffs  ever  had  in  this  land  has  been 
forfeited,  and  is  now  vested  in  the  state  of 
West  Virginia,  and  that  under  the  dedsion 
of  this  court  in  the  case  of  Morgan  v.  Pool, 
76  W.  Va.  634,  85  S.  E.  724,  and  authorities 
there  dted,  they  cannot  maintain  this  suit. 
The  theory  upon  which  this  contention  is 
based  is  that  the  entries  of  the  land  upon  the 
assessor's  books  were  void,  such  entries  being 
for  an  aliquot  part,  when  the  real  interest 
was  an  undivided  one,  and  that  in  such  case 
the  whole  tract  must  be  assessed  in  the  name 
of  all  of  the  owners,  and  not  the  interest  of 
each  owner  assessed,  either  as  an  undivided 
interest  or  as  an  aliquot  part  of  the  whole. 
It  is  now  well  settled  that  the  assessment  of 
an  undivided  interest  in  real  estate  as  sudi, 
or  as  an  aliquot  part  of  the  whole,  is  a  void 
assessment  and  that  a  tax  deed  based  upon 
a  sale  made  under  such  an  assessment  is 
void  and  conveys  no  title  to  the  purchaser. 
Toothman  v.  Courtney,  62  W.  Va.  167,  58  S.  A 
916;  Oaretta  Railway  Ca  T.  Fisher,  74  W.  Va. 
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115.  81  S.  B.  710 ;  State  ▼.  Guff ey,  82  W.  Va. 
462. 95  S.  E.  1018.  While  it  is  true  that  sucti  an 
assessment  cannot  be  the  basis  of  a  valid  tax 
sale,  and  that  a  tax  deed  made  thereunder 
is  void,  does  it  necessarily  follow  that  the 
land  itself  is  forfeited,  and  the  title  thereto 
vested  in  the  state,  if  in  fact  the  state  col- 
lects all  of  the  taxes  to  which  it  is  entitled? 
In  Caretta  Railway  Go  v.  Fisher,  supra,  it 
was  held  that  such  an  assessment  and  pay- 
ment of  taxes  thereunder  prevented  the  for- 
feiture and  the  vesting  of  title  in  the  state. 
The  title  of  a  tax  purchaser  depends  upon  a 
valid  assessment  of  the  land  for  taxes.  If 
the  land  was  entered  upon  the  tax  books  and 
the  taxes  paid,  the  owner  of  the  land  and 
the  state  would  be  treated  as  waiving  the 
character  of  the  assessment,  and  the  state 
would  not  be  permitted  to  collect  the  taxes 
to  which  it  was  entitled,  and  also  take  from 
the  owner  his  land.  In  order,  however,  for 
such  invalid  assessments  to  prevent  a  for- 
feiture of  the  title  to  the  state,  entries  upon 
the  land  books  of  undivided  interests  or  ali- 
quot parts  representing  such  undivided  in- 
terests must  In  the  aggregate  equal  the  whole, 
and  all  of  the  taxes  assessed  against  each 
of  such  parts  on  account  of  such  entries  must 
be  paid.  If  any  of  the  undivided  interests 
are  omitted  from  the  land  books  for  any  suc- 
cessive five  years,  then  the  whole  tract  of 
land  becomes  forfeited.  Toothman  v.  Gourt- 
ney,  supra;  Garetta  Railway  Go.  v.  Fisher, 
supra.  In  this  bill  it  is  alleged  that  after 
the  said  James  Atkinson  conveyed  the  inter- 
ests above  referred  to  to  Garoline  Samples 
and  Mary  Jarrett,  respectively,  each  of  them 
from  the  time  of  said  conveyances  had  their 
respective  interests  in  said  lands  assessed 
to  them  in  aliquot  parts,  that  is  to  say ;  and 
then  follow  specific  allegations  of  assess- 
ments in  aliquot  parts  of  James  Atkinson's 
interests  and  Mary  Jarrett's  interests,  but 
no  such  specification  as  to  the  interest  of 
Garoline  Samples.  This  allegation  is  hardly 
sufficient  to  show  that  all  of  the  undivided 
interests  were  placed  ux)on  the  land  books 
and  the  taxes  paid  thereon.  If  this  were  not 
the  case,  the  whole  tract  of  land  would  be 
forfeited,  and  the  title  thereto  vested  in  the 
state.  If  it  is  a  fact  that  the  interest  of  Gar- 
oline Samples  was  assessed  as  were  the  other 
two  interests,  there  should  be  an  allegation 
to  that  effect. 

But  the  defendants  say  that  it  appears 
from  the  bill  that  since  these  tax  sales,  all 
of  which  were  made  more  than  10  years  ago. 
the  lands  were  never  assessed  for  taxes  in 
the  name  of  the  plaintiffs  and  their  associ- 
ates, but  that  the  same  were  assessed  in  the 
name  of  the  defendants,  and  the  taxes  paid 
ttiereon  by  them,  and  that  the  payment  of 
taxes  by  the  defendants  would  not  protect 
the  title  of  the  plaintiffs  from  forfeiture, 
which  being  true,  any  title  that  the  plaintiffs 
had  in  the  lands  at  the  time  of  the  making 


of  the  tax  deeds,  if  it  did  not  pass  by  those 
deeds,  became  vested  in  the  state  for  nonen- 
ti7  upon  the  land  books  in  the  name  of  the 
plaintiffs  since  that  time.  It  is  true  that  the 
claimants  under  the  tax  deeds  do  not  hold 
in  privity  with  the  former  owners,  as  was 
held  in  State  v.  Harman,  57  W.  Va.  447,  50 
S.  E.  828,  and  that  the  assessment  of  the 
lands  for  taxes  in  the  name  of  the  tax  deed 
purchaser  would  not  prevent  forfeiture  of 
the  title  of  a  former  owner  in  a  case  where 
the  tax  deed  Is  void,  and  did  not  pass  the 
title,  but  that  such  title  would  become  for- 
feited and  vest  in  the  state  for  nonentry  up- 
on the  land  books  after  five  years.  That  doc- 
trine would  apply  here,  and  would  defeat 
plaintiffs,  were  it  not  for  their  daim  that  be- 
cause of  their  relationship  to  the  defendants 
the  purchases  at  the  tax  sales  were  simply 
redemptions.  Whatever  the  facts  may  be 
in  this  regard,  we  must  take  the  allegations 
of  the  bill  as  correct  If  the  defendants  were 
cotenants  with  the  plaintiffs  their  purchase 
of  the  common  property  at  a  tax  sale,  either 
directly  or  indirectly,  would  be  but  a  redemp- 
tion thereof,  and  their  holding  under  the 
tax  deeds  would  not  be  adverse  to  the  rights 
of  the  plaintiffs  in  the  lands.  It  Is  as  much 
the  duty  of  one  cotenant  as  of  another  to  pay 
the  taxes,  and  where  one,  because  of  a  com- 
mon default  in  this  regard,  makes  a  purchase 
at  a  tax  sale,  he  will  be  treated  as  having 
purchased  for  all,  or  as  having  redeemed 
the  land  for  the  common  benefit  Parker  v. 
Brast,  45  W.  Va.  399,  82  S.  E.  269;  Reed  v. 
Bachman,  61  W.  Va.  452,  57  S.  E.  769,  123 
Am.  St  Rep.  996.  We  do  not  mean  to  say 
that  as  a  matter  of  fact  the  relationship  of 
all  of  the  parties  interested  here  as  defend- 
ants is  as  claimed  by  the  plaintiffs  in  the  bill 
— that  is,  that  they  all  stood  in  such  position 
as  to  make  their  purchases  under  the  tax 
sales  redemptions — but  upon  the  demurrer 
the  allegations  of  the  bill  in  this  regard  must 
be  taken  as  true.  Should  the  proof  develop 
a  different  state  of  facts,  of  course  a  different 
rule  would  apply. 

[7-11]  The  defendants  further  insist  that 
the  plaintiffs  are  barred  by  their  laches,  and 
by  tbe  adverse  possession  of  the  lands  for 
more  than  10  years.  Of  course  it  is  settled 
that  a  tax  deed,  even  though  void,  is  good 
as  color  of  title.  State  v.  Harman,  57  W. 
Va.  447.  50  S.  E.  828;  Yellow  Poplar  Lum- 
ber Go.  V.  Thompson,  108  Va.  612,  62  S.  B. 
858.  This  proposition  is  not  disputed,  but  it 
Is  contended  that  the  possession  of  the  de- 
fendants was  not  adverse.  It  is  claimed  by 
the  plaintiffs  that,  before  the  possession  of  a 
cotenant  is  adverse,  not  only  must  such  co- 
tenant  in  possession  claim  the  whole  of  the 
estate  as  his  own,  but  the  cotenant  out  of 
possession  must  have  actual  notice  of  this 
claim.  Any  one  of  the  Joint  owners  of  a  tract 
of  land  is  entitled  to  be  in  the  possession  of 
it,  and  it  will  not  be  presumed  that  a  Joint 
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owner  in  possession  is  holding  under  any  oth- 
er than  the  true  title,  nnless  he  shows  that 
his  cotenants  have  had  actual  notice  of  such 
other  claim,  and  the  Statute  of  Limitations 
will  not  begin  to  run  against  such  cotenant 
out  of  possession  until  such  actual  notice  is 
conveyed  to  him,  or  he  has  notice  of  a  state 
of  facts  inconsistent  with  any  other  conclu- 
sion than  that  he  knew  of  such  adverse 
claim.  Reed  v.  Bachman,  61  W.  Va.  452,  57 
S.  E.  769,  123  Am.  St  Rep.  996;  Sommers  v. 
Bennett,  68  W.  Va.  157,  69  S.  E  690;  Hutch- 
ens  y.  Denton,  98  S.  E.  808;  Guthrie  v.  Beu- 
ry.  82  W.  Va.  443,  96  S.  B.  514.  If  it  ap- 
peared from  the  bill  in  this  case  that  the 
plaintiffs  had  actual  knowledge  of  the  deeds 
under  whidi  the  defendants  now  claim,  or 
that  that  they  had  knowledge  of  such  a  state 
of  facts  as  was  bound  to  disclose  to  them 
that  the  defendants  were  claiming  the  whole 
estate,  then  the  demurrer  should  be  sus- 
tained upon  this  ground ;  but  this  does  not  ap- 
pear from  the  allegations  of  the  bill.  In  fact 
the  plaintiffs  claim  that  they  were  ignorant 
that  the  defendants  were  making  any  claim 
adverse  to  their  interests. 

Were  the  plaintiffs  guilty  of  laches  in  fall- 
ing to  assert  their  interest  in  the  land  under 
the  circumstances  shown  by  the  bUl?  It  is 
shown  that  for  many  years  the  defendants 
and  those  claiming  xmder  them  have  been 
exercising  acts  of  ownership  upon  this  land 
inconsistent  with  the  interest  of  Joint  owners 
therein.  They  have  been  removing  timber 
therefrom,  extracting  petroleum  oil,  and  have 
been  making  sale  of  large  parts  of  it,  and  de- 
fendants contend  that  the  plaintiffs'  acquies- 
cence in  their  treatment  of  the  land  in  this 
way  bars  them  from  now  asserting  a  claim 
after  the  land  has  become  largely  increased 
in  value  by  the  discovery  of  minerals  there- 
under. On  the  other  hand,  the  plaintiffs  aver 
that  they  were  entirely  ignorant  of  their 
interest  in  the  land;  that  they  lived  in  distant 
parts  of  the  country,  and  as  soon  as  they  be- 
came possessed  of  information  that  they  had 
interests  in  the  land  they  Immediately  began 
proceedings  to  recover  the  same.  It  Is  also 
a  fair  inference  from  the  allegations  of  the 
bill  that  they  knew  nothing  of  the  acts  of 
absolute  ownership  committed  by  the  defend- 
ants. The  question  of  when  one  is  barred 
from  asserting  an  interest  in  real  estate  be- 
cause of  laches  Is  one  so  dependent  upon  the 
exact  relations  of  the  parties  that  it  will  only 
be  determined  upon  demurrer  to  a  bill  when 
the  facts  alleged  make  it  clear  that  the  plain- 
tiff with  full  knowledge  of  the  facts  has  slept 
thereon  to  the  disadvantage  of  the  defendant. 
Ordinarily  a  court  of  equity,  before  reaching 
a  conclusion  upon  a  question  so  decisive  of 
the  rights  of  the  parties,  will  await  the  tak- 
ing of  the  proof  in  order  that  it  may  be  ex- 
actly advised  as  to  the  existing  facts.  While 
the  bill  in  this  case  by  Its  direct  allegations 
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may  not  satisfactorily  excuse  the  delay  of  the 
plaintiffs  in  acting,  the  fair  inferences  to  be 
drawn  from  these  allegations^  if  they  are  sup- 
ported by  competent  proof,  may  be  sufficient 
to  excuse  this  delay.  We  do  not  think  this 
ground  of  demurrer  was  sufficient. 

It  follows  from  what  we  have  said  that 
the  demurrer  to  the  bill  was  properly  sus- 
tained, and  we  answer  the  question  certified 
accordingly. 


(85  W.  Va.  155) 
INGLES  T.  STEALEY.  (No.  3427.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Nov.  18,  1919.) 

(Syllahus  ly  ine  Court,) 

buxs  and  notes  ^=s»508»  537(5)~evidencs 
«=»213(1)  —  Witnesses  ^=»275(5)  —  Owneb- 

SHIF  question  for  JUBT. 

A  case  involving  only  a  question  of  evi- 
dence, properly  submitted  to  the  jary. 

Error  to  Circuit  Court,  Marion  County. 

Action  by  William  S.  Ingles  against  Har- 
mel  E.  Stealey.  Judgment  for  plaintlfC,  and 
defendant  brings  error.    Affirmed. 

Harry  Shaw,  of  Fairmont,  for  plaintiff 
in  error. 

James  A.  Meredith,  of  Fairmont,  for  de* 
fendant  in  error. 

WILLIAMS,  J.  The  plaintiff,  W.  S.  Ingles, 
recovered  a  Judgment  against'  Harmel  E. 
Stealey,  defendant,  in  the  intermediate  court 
of  Mailon  county  In  an  action  on  a  note, 
executed  by  defendant  to  Robert  B.  Hellem 
and  indorsed  by  said  Hellem  to  the  plaintiff, 
and,  on  refusal  of  a  writ  of  error  by  the  cir- 
cuit court  of  said  county,  one  was  awarded 
by  this  court.  The  defenses  to  the  action 
are  that  the  note  was  not  the  property  of 
plaintiff,  but  belonged  to  the  estate  of  the 
payee,  who  died  before  the  institution  of  this 
action,  and  offsets  amounting  to  more  than 
the  note. 

The  note  is  the  first  one  of  a  series  of  four 
notes  of  $5(X)  each,  executed  by  the  defendant 
to  said  Hellem,  dated  May  11,  1911,  payable 
In  one,  two,  three,  and  four  years  respec- 
tively, and  represent  the  purchase  price  of 
an  apartment  house  and  lot  in  Mannlngton, 
W.  Va.,  known  as  the  Buffalo  street  prop- 
erty, purchased  from  said  Hellem  by  the  de- 
fendant. Hellem  was  a  bachelor  and  made 
his  home  with  plaintiff,  his  wife,  and  his 
mother,  during  most  of  the  time  from  1904  to 
the  15th  of  October,  1912.  Both  plaintiff  and 
defendant  are  nephews  of  Hellem.  Plaintiff 
claims  the  note  was  turned  over  to  him  in 
part  payment  of  a  bill  which  he  claims  his 
uncle  owed  him  for  room  and  board  during 
the  time  he  made  his  home  with  him,  amount- 
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Ing  to  sometblng  over  $1,100.  On  the  other 
hand,  def^idant,  while  admitting  the  note 
and  his  uncle's  indorsement  of  it  to  plaintifiC, 
claims  that  it  was  indorsed  only  for  the  pur- 
pose of  collection,  and  that  plaintiff  never 
acquired  title  to  .it.  He  also  claims  that, 
some  time  in  1911  or  1912,  he  made  an  ar- 
rangement with  his  uncle  whereby  he  as- 
sumed to  pay  his  debts,  proved  that  he  paid 
debts  aggregating  more  than  th&  amount  of 
the  note,  and  claims  they  are  proper  offsets 
to  the  note.  He  admits,  however,  he  did  not 
then  know  how  much  his  uncle  owed.  Some 
of  the  offsets,  we  observe,  were  for  board 
bills  accruing  after  plaintiff  claims  the  note 
was  assigned  to  him.  The  three  remaining 
notes  executed  by  defendant  to  said  Hellem 
are  now  in  defendant's  hands,  and  he  admits 
they  were  never  paid,  but  claims  his  uncle 
gave  them  to  him  at  his  death.  On  cross-ex- 
amination he  says  a  man  by  the  name  of  Le- 
hew,  who  lived  with  his  uncle  and  nursed  him 
in  his  last  illness,  had  charge  of  his  papers, 
and  that  his  uncle  delivered  the  notes  to 
Lebew  to  be  given  to  him  after  his  uncle 
died.  Lehew  testified  as  a  witness  for  de- 
fendant and  says  nothing  about  the  notes 
having  been  turned  over  to  him  for  defend- 
ant Lebew  does  swear  he  saw  Mr.  Hellem 
Bitting  on  the  porch  one  day  crying,  and 
asked  him  what  was  the  matter,  and  ^e  said 
he  had  gone  to  see  Ingles  (the  plaintiff)  and 
demanded  the  note  which  he  had,  for  the  pur- 
pose of  putting  some  credits  on  it,  and  he 
had  slapped  and  choked  him.  This  is  denied 
by  the  plaintiff.  Lehew  further  says  he 
lived  three  or  four  different  times  in  Mr.  Hel- 
lem's  property,  the  first  time  five  or  six 
months,  the  second  time  about  a  year,  and 
the  third  time  about  two  years ;  that  the  first 
time  he  lived  there  plaintiff  collected  the  rent 
and  the  other  times  defendant  collected  it. 
Plaintiff  admits  that  during  much  of  the  time 
his  unde  lived  with  him  he  was  sick  and  im- 
able  to  attend  to  business,  and,  at  his  request, 
he  attended  to  his  business  for  him,  collected 
a  number  of  claims,  and  paid  a  number  of 
debts  for  him,  but  claims  he  turned  over  all 
money  collected  to  his  uncle,  or  paid  it  on 
debts  according  to  his  directions,  and  there 
is  no  contention  that  he  did  not  properly 
account  for  all  moneys  so  collected. 

It  is  not  plaintiff's  contention  that  his 
uncle  assigned  him  the  note  sued  on,  at  the 
time  he  indorsed  it,  but  that  he  indorsed  it 
for  the  purpose  of  collection  only,  and  he 
swears  that,  shortly  thereafter,  about  the 
first  of  July,  1913,  he  demanded  payment 
thereof  from  defendant,  and  that  he  then 
paid  him  $25,  and  said  it  was  all  the  money 
he  had,  but  that  he  would  pay  the  note  with- 
in a  short  time.  Plaintiff  also  swears  that 
some  time  early  in  1913,  after  the  payment 
of  the  $25  by  defendant,  he  presented  to  said 
Hellem  his  bill  for  room  and  board  during 
the  time  he  had  lived  with  him  and  requested 


him  to  pay  it,  and  that  he  admitted  owing 
it,  and  said  he  was  not  then  able  to  pay  it 
all,  and  told  plaintiff  to  keep  the  note  which 
he  had,  and  apply  it  on  the  bill.  The  $25 
paid  by  defendant  is  credited  on  the  note 
as  of  July  6,  1912,  and  plaintiff  swears  he 
indorsed  it  on  the  note  in  the  presence 
of  defendant,  but  defendant  denies  this  and 
swears  he  did  not  intend  the  money  as  a 
payment  on  the  note,  and  swears  plaintiff 
did  not  then  demand  payment  of  the  note  but 
simply  demanded  some  money  for  his  uncle, 
and  he  gave  him  $25.  There  Is  much  irrecon- 
cilable conflict  in  the  testimony,  and  there 
is  no  controlling  fact  or  circumstance,  ad- 
mitted or  clearly  proven,  that  governs,  thus 
making  the  issue  one  solely  for  the  Jury. 
Plaintiff  admits  he  had  no  agreement  with 
his  uncle  in  regard  to  charges  for  his  room 
and  board,  but  proves  that  the  charges  are 
reasonable,  and  that  his  uncle  admitted  the 
claim  and  promised  to  pay  it  in  the  manner 
before  stated.  He  also  admits  he  told  his 
uncle  he  could  not  keep  him  any  longer,  that 
he  would  have  to  find  another  home  and 
plaintiff  and  his  wife  both  say  he  did  so  be- 
cause his  uncle  had  become  careless  and  un- 
tidy about  his  room  and  so  disagreeable  in 
his  habits  that  they  could  not  keep  a  servant 
who  would  attend  to  cleaning  his  room.  Aft- 
er leaving  plaintiffs  home,  Mr.  Hellem  roomed 
part  of  the  time  in  his  own  property,  and 
a  part  of  the  time  boarded  at  the  honle  of 
John  Hellem,  and  a  part  of  the  time  with 
Mrs.  M.  F.  Brown.  He  died  in  Mavnington 
in  February  or  March,  1915. 

It  is  assigned  as  error  that  the  court  im- 
properly permitted  plaintiff's  counsel  on 
cross-examination,  to  ask  defendant  how  he 
came  into  possession  of  the  other  three  notes 
of  the  series  and  whether  or  not  he  had  paid 
them,  and  also  erred  in  permitting  him  to 
be  questioned  about  certain  other  lots  which 
he  had  gotten  from  his  uncle.  These  facts 
were  proper  to  go  to  the  jury,  as  circumstanc- 
es connected  with  and  making  up  the  history 
of  the  entire  transaction,  and  defendant  can- 
not complain  that  he  was  required  to  answer 
them  on  cross-examination.  A  party  to  a 
suit  may,  on  cross-examination,  be  questioned 
in  regard  to  any  matter  pertinent  to  the  is- 
sue, whether  he  testified  thereto  in  his  evi- 
dence in  chief  or  not.  McManus  v.  Mason, 
43  W.  Va.  196,  27  S.  B.  293. 

The  evidence  respecting  the  three  other 
notes  was  proper  for  the  purpose  of  showing 
the  circumstances  under  which  defendant 
claimed  title  to  them  and  not  to  the  particu- 
lar note  in  suit,  and  as  a  reason  why  he  de- 
sired to  set  off  against  the  first  note  rather 
than  against  some  of  the  others.  In  view  of 
all  the  circumstances  the  Jury  had  a  right 
to  consider  whether  or  not  defendant  was  a 
bona  fide  owner  of  the  other  three  notes,  and, 
if  they  believed  he  was  not,  they  ndght  con- 
sider his  set-offs  as  properly  applicable  to 
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them  rather  than  to  the  note  in  suit.  Plain- 
tiff and  his  wife  testify  that  Hellem  left 
their  house  the  15th  of  October,  1012,  and 
that  he  told  plaintiff  to  keep  the  note  and 
apply  it  on  his  board  bill;  that  he  had  no 
money  with  which  to  pay  him  then.  But 
defendant  swears  that,  while  Hellem  was 
still  staying  with  plaintiff,  he  was  passing 
one  day  and  saw  his  uncle,  **Bob"  as  he  calls 
him,  and  stopped  and  talked  with  him,  and 
told  him  he  had  paid  some  of  his  debts,  and 
his  uncle  replied:  "That  is  all  right.  I  will 
get  the  note  and  give  you  credit"  But  de- 
fendant does  not  remember  when  this  was, 
but  thinks  it  was  about  November,  1911.  It 
will  be  remembered  that  It  was  long  after 
this  when  defendant  admits  he  paid  $25  to 
plaintiff  for  his  uncle.  So  that  evidently  he 
must  be  mistaken  as  to  the  time.  He  is 
also  Just  as  indefinite  and  uncertain  as  to 
the  time  he  made  the  arrangement  with  his 
uncle  whereby  he  agreed  to  pay  his  debts. 
It  Is  not  likely  he  would  be  paying  his  uncle's 
debts  when  he  knew  his  own  note  had  been 
placed  in  plaintiff's  hands  for  collection  from 
him,  and  he  does  testify  that  the  note  was 
placed  in  plalntifiTs  hands  for  collection. 
Defendant  denied  that  plaintiff  at  any  time 
had  ever  asked  him  to  pay  the  note  or  had 
ever  recognized  his  liability  thereon  to  plain- 
tiff, and  on  cross-examination  he  was  asked, 
over  his  objection  and  to  which  he  excepted, 
If  he  had  not  offered  to  convey  to  plaintiff 
a  lot  in  Clajrton  addition  in  payment  of  the 
debt,  and  this  is  assigned  as  error,  on  the 
ground  that  it  was  nothing  more  than  an 
offer  of  compromise.  As  we  understand  it, 
this  cross-examination  was  for  the  purpose 
of  showing  that  defendant  recognized  his  lia- 
bility to  plaintiff  and  had  offered  to  pay 
him  by  conveying  him  the  lot  It  was  not  for 
the  purpose,  as  we  interpret  the  record,  of 
showing  an  offer  of  compromise.  It  was 
intended  to  contradict  defendant's  testimony 
that  he  had  never  at  any  time  agreed  to  pay 
the  note,  and  was  proper  for  that  purpose. 

The  court  gave  one  instruction  for  the 
plaintiff  and  refused  to  give  one  for  defend- 
ant, and  this  also  is  assigned  as  error.  We 
have  carefully  considered  these  instructions 
and  find  no  error  in  the  court's  rulings  there- 
on. 

We  affirm  the  Judgment 


(85  W.  Va.  165) 

STATE  V.  BAILET.     (No.  3818.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Nov.  18,  1919.) 

(SyUabus   hy   the   Oourt.) 

1.  Cbiminal  i*aw  ^=>636(8),  987— Sentence 
OF  imprisonment;    necessity  op  appeab- 

ANCfB  OF  ACCUSED. 

Upoi)  an  indictment  for  a  misdemeanor,  re- 
turn of  service  of  process  thereon,  and  nonap- 
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pearance  of  the  accused  to  answer* the  indict- 
ment, the  case  may  be  tried  and  a  verdict  re^ 
turned  in  his  absence;  but,  if  the  court  in- 
tends to  impose  a  sentence  of  imprisonment  as 
part  of  its  judgment,  the  entry  of  judgment 
must  be  deferred  until  the  accused  shall  have 
appeared  in  court  or  shall  have  been  appre- 
hended and  brought  in. 

2.  Cbiminal  law  ^=s>914— New  trial;    de- 
fective PBOCESS  OB  BETUBN. 

If  in  such  case  the  process  is  insufficient, 
or,  if  being  sufficient,  the  return  thereon  is  in- 
sufficient, a  motion  of  the  accused  to  set  aside 
the  verdict  and  award  him  a  new  trial,  made  on 
his  appearance  in  court,  should  be  sustained. 

3.  Criminal  law  ^=»263  —  Pbooess  after 
.    xndiotment;   capias  as  summons. 

A  capias  is  not  the  legal  equivalent  of  a 
summons  awarded  on  an  indictment,  and,  if 
executed  as  a  summons  might  be,  it  need  not 
be  obeyed  or  .regarded. 

4.  Cbiminal  law  <&»263— Return  on  sum- 
mons;   SUBSTITUTED  SEBVICE. 

If  indorsed  upon  a  summons,  a  return  say- 
ing only  that  the  paper  had  been  read  to  the 
mother  of  the  defendant  named  therein,  on  a 
certain  day  in  a  certain  county,  would  be  pal- 
pably insufficient  by  reason  of  omission  of  stat- 
utory requisites  of  a  return  of  substituted  serv- 
ice. 

5.  Criminal  law  <8=»994(2)  —  New  trial; 
process  as  part  of  reoord. 

A  verdict  in  a  misdemeanor  case,  returned 
in  the  absence  of  the  prisoner,  he  having  been 
served  with  process  and  failed  to  appear,  is 
analogous  to  a  judgment  by  default,  and,  for 
the  purposes  of  a  motion  for  a  new  trial,  the 
process  is  a  part  of  the  record. 

6.  Criminal  la^   ^==>995(8)— Appeal;    beo- 
obd  of  bebvice  of  pbocess  and  betubn. 

A  redtal  in  an  order  in  such  case  to  the 
effect  that  process  has  been  duly  executed  upon 
the  defendant  is  overthrown  by  the  presence 
in  the  record  of  a  paper  relied  upon  as  prodees, 
which  is  insufficient,  and  bearing  an  indorsement 
relied  upon  as  a  return  of  service,  which  would 
be  insufficient  if  found  on  a  valid  process. 

Error  to  Circuit  Oourt,  Wyoming  County. 

Virgil  Bailey  was  convicted  of  unlawfully 
carrying  a  pistol,  and  he  brings  error.  Re- 
versed and  remanded. 

E.  W.  Worr^,  of  Pineville,  for  plaintiff  In 
error. 

POFFBNBABGER,  J.  Coming  into  court 
with  his  motion  to  set  aside  a  verdict  found 
against  him,  in  his  absence,  on  an  indictment 
for  unlawful  carrying  of  a  pistol,  and  to 
grant  him  a  new  trial,  <m  the  ground  of  lack 
of  service  of  process  upon  him,  the  plaintiff 
In  error  was  subjected  to  a  Judgment  on  the 
verdict,  carrying  a  fine  of  $50  and  imprison- 
ment in  the  county  Jail  for  a  period  of  six 
months,  the  court  having  overruled  his  mo- 
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tion.  Of  this  Judgment,  as  well  as  the  ad- 
Terse  ruling  on  his  motion,  he  complains. 

If  a  summons  on  the  indictment  was  ever 
issued,  it  does  not  appear  to  have  been  serv- 
ed. The  Indictment  was  found  and  process 
directed  to  issue  thereon  at  the  May  term, 
1917.  At  the  August  term  of  the  same  year, 
some  kind  of  process  having  been  returned  un- 
executed, an  order  reciting  the  fact  and  di- 
recting an  alias  capias  to  issue  was  entered. 
A  similar  order  was  entered  at  the  November 
term,  1917.  The  accused  was  not  taken  un- 
der that  writ,  but  the  oflScer  returned  it  as 
having  been  "executed"  on  him  "by  reading 
same  to  Sarah  F.  Bailey,  his  mother, 
♦  ♦•  on  the  18th  day  of  January,  1918," 
At  the  February  term,  1918,  the  court  enter- 
ed an  order  reciting  due  execution  of  the 
process  upon  the  defendant  and  his  failure 
to  appear  and  impaneling  a  Jury  to  try  an 
Issue  raised  by  a  plea  of  not  guilty  entered 
for  the  accused  by  the  court.  The  verdict  in 
question  was  returned,  and  the  court,  defer- 
ring entry  of  Judgment,  on  account  of  the 
absence  of  the  accused,  awarded  a  capias  ad 
audiendum  Judicium,  wliich  was  returned  not 
executed.  Whether  the  accused  was  seized 
upon  any  alias  writ  subsequently  awarded 
is  not  disclosed,  but  he  appeared  in  person 
and  by  attorney  at  the  February  term,  1919, 
and  made  the  motion  above  mentioned. 

[1,  2]  If  the  indictment  is  good  and  a  valid 
summons  had  been  sufficiently  served  upon 
him,  the  verdict  would  have  to  stand,  and 
the  Judgment  complained  of  could  have  been 
rightfully  entered  upon  it  In  such  case  the 
nonappearance  of  the  defendant  in  an  indict- 
ment for  a  misdemeanor  is  a  ccmfession  of 
the  fticts  averred  in  the  indictment,  or  waiv- 
er of  right  of  defense  as  to  them,  unless  ex- 
cused by  reason  of  fraud  perpetrated  upon 
him,  accident  or  other  misfortune  constitut- 
ing ground  for  a  new  trial ;  and  his  defense, 
in '  resistance  of  Judgment  on  the  verdict 
found  in  his  absence,  is  limited  to  matter 
Justifying  vacation  of  a  Judgment  by  default, 
such  as  insufficiency  of  the  indictment,  sum- 
mons, return;  or  verdict  and  other  defects 
which  need  not  be  mentioned.  State  v.  Do- 
lan,  58  W.  Va.  263,  52  S.  B.  181,  6  Ann.  Gas. 
450;  State  v.  Campbell,  42  W.  Va.  246,  24 
S.  E.  875;  Pifer's  Case,  14  Grat  (Va.)  713; 
Crump's  Case,  1  Va.  Cas.  172;  Son  v.  People, 
12  Wend.  (N.  Y.)  344;  1  Chitty,  Cr.  Law,  695. 

[S,  6]  As  the  accused  had  made  no  appear- 
ance until  after  rendition  of  the  verdict,  it 
was  rendered  as  upon  a  default,  and  the 
question  of  its  validity  depended  upon  the 
record,  as  does  that  of  a  Judgment  by  de- 
fault In  such  cases  the  writ  or  process  is 
a  part  of  the  record.  Town  of  Point  Pleas- 
ant V.  Greenlee  &  Harden,  63  W.  Va.  207,  60 
S.  B.  601,  129  Am.  St.  Rep.  971;  Amiss  v. 
McGlnnis,  12  W,  Va.  871,  374;   Wainright  v. 


Harper,  3  Leigh  (Va.)  270;  Nadenbush  v. 
Lane,  4  Rand.  (Va.)  413.  The  recital  of  due 
service  of  process  in  the  order  is  not  con- 
clusive, if  the  process  found  in  the  record 
necessarily  proves  the  contrary  thereof.  It 
is  presumptively  correct  and  will  prevail  in 
the  absence  of  record  evidence  necessarily 
contradicting  it  Point  Pleasant  v.  Greenlee 
&  Harden  cited;  CJentral,  etc.,  Tel.  Co.  v. 
Parkersburg,  etc.,  Railway  Co.,  76  W.  Va. 
120,  85  S.  E.  65 ;  Moore  v.  Green,  90  Va.  181, 
17  S.  B.  872;  Ferguson's  Adm'r  v.  Teel  et  al., 
82  Va.  690 ;  Hill  v.  Woodward,  78  Va.  765. 
The  alias  capias  read  to  the  mother  of  the 
accused  is  the  only  process  found  in  the 
record,  and,  presumptively,  is  the  only  paper 
treated  as  executed  process  by  the  trial  court. 
If  it  Is  not  the  equivalent  of  a  summons,  or, 
if  It  is  and  the  return  thereon  is  insufficient, 
the  recital  of  the  order  is  clearly  contradict- 
ed and  shown  to  be  untrue  by  the  paper 
found  in  the  record  and  treated  by  the  court 
as  being  executed  process.  The  recital  must 
be  considered  as  referring  to  that  paper  and 
the  manner  of  service  shown  by  it  and  as 
construing  It  as  being  process,  and  the  in- 
dorsement thereon  as  being  a  sufficient  re- 
turn. Jones  V.  Crira  &  Peck,  66  W.  Va.  300.. 
66  S.  E.  367;  Railway  Co.  v.  Ryan,  31  W.  Va. 
366,  6  S.  E.  924,  13  Am.  St  Rep.  865;  Taylor 
V.  Railway  Co.,  35  W.  Va.  328,  13  S.  E.  1009; 
Adkins  V.  Insurance  Co.,  45  W.  Va.  384,  32  S. 
E.  194 ;  Johnson  v.  Ludwick,  58  W.  Va.  464, 
52  S.  B.  489;  Pardon  v.  Dwire,  23  HI.  572; 
Setttemier  v.  Sullivan,  97  U.  S.  444,  24  L. 
Ed.  1110;  Harris  v.  Sargeant,  37  Or.  41,  60 
Pac  608;  Black  on  Judgments,  S  273. 

[3]  The  capias  was  not  a  summons  to  ap- 
pear on  a  certain  day.  It  commanded  seizure 
of  the  accused  and  production  of  his  body 
in  court.  Legally  it  could  not  have  been  ex- 
ecuted by  any  act  short  of  an  arrest  Hence 
it  was  not  the  equivalent  of  a  summons,  and, 
if  actually  served  upon  the  accused,  as  a 
summons  might  have  been,  it  would  not  have 
amounted  to  process  duly  executed. 

[4]  It  is  hardly  necessary  to  observe  that 
the  return  would  be  Insufficient  If  indorsed 
upon  a  valid  summons.  It  does  not  show 
that  the  mother  was  a  member  of  the  family 
of  the  accused ;  that  a  copy  of  the  paper  was 
delivered  to  her;  that  the  attempt  at  service 
was  made  at  his  place  of  abode;  or  that  he 
was  not  found  thereat  These  are  statutory 
requisites  of  a  return  of  substituted  service, 
code,  c.  121,  S  1  (sec.  4721). 

The  Judgment  is  clearly  erroneous,  and 
will  be  reversed,  the  verdict  set  aside,  and 
the  case  remanded  for  a  new  trial;  the  court 
now  having  Jurisdiction  of  the  person  of  the 
accused,  by  reason  of  his  general  appearance 
at  the  date  of  the  making  of  the  motion  here- 
inbefore referred  ta  16  0.  J.  810,  citing  nn* 
merous  decisions. 
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deeds,  convesrlng  to  defendants  the  tract  of 

land  of  which  their  father  died  seized,  and 

declaring  the  title  to  be  in  them.    The  first  is 

a  tax  deed  executed  to  defendant  L.  Everel 

Browning,  December  20,  1900 ;  the  second,  a 

deed  to  the  same  grantee  made  pursuant  to  a 

decree  of  sale  and  sale  thereunder  May  12, 

1911,  in  a  suit  to  partition  said  land  among 

the  heirs  at  law ;  the  third,  a  tax  deed  to  de- 

,^    ^     .     ^     ,    .  ,  fendant  R.  D.  Bailey,  dated  December  19, 

If  the  hasband  of  a  cotenant  purchases  at  1 1 91^3, 


(85  W.  Va.  139) 

CLINE  et  tH  V.  BAILEY  et  aL     (No.  3462.) 

(Supreme  Ck)urt  of  Appeals  of  West  Virginia. 

Nov.  18,  1919.) 

(Syllahus  hy  the  Court.) 
1.  Tenancy  in  coaocoN  ^s»80  —  Taxes;  bb- 

DEMPTION     BT     COTENANT*  8     HUSBAND     FOB 
BENEFIT  OF  C0TENANT8. 


a  tax  sale  the  common  land,  or  the  interest  of 
a  purchaser  thereof  before  jdeed  obtained,  and 
thereafter  obtains  a  tax  deed,  sach  parchase, 
at  the  election  of  the  cotenants,  or  any  of  them, 
will  be  treated  as  a  redemption  of  the  land  for 
the  benefit  of  those  who  so  elect,  and  that  too 
whether  the  wife's  estate  in  the  Uind  be  a  com- 
mon-law or  separate  estate. 

2.  Taxation   ^=s>699   —   Redemption    fbom 
8ai«e;  sepabate  pbofebtt  of  habbied  wo- 
man. 
If  the  real  estate  of  an  adult  married  wo- 
man, which  is  her  sole  and  separate  property,  is 
sold  for  the  nonpayment  of  taxes  thereon,  she, 
like  any  other  adult,  must  redeem  within  one 
year  from  the  sale  thereof,  and  not  after,  by 
paying  or  tendering  to  the  purchaser  the  sum 
expended  by  him  therefor. 

a.  Taxation    €=>699   —   Bsdeicftion   fbov 
bale;  pbopebtt  of  infant  mabbibd  woman. 

But  where  the  disabilities  of  coverture  and 
infancy  coexist  In  the  owner  at  the  time  of  the 
sale  of  her  land,  and  the  former  nnder  the  stat- 
ute is  not  available  for  her  relief  by  way  of  ex- 
tending the  time  within  which  she  may  redeem, 
she  may  avail  herself  of  the  other  to  the  extent 
permitted  by  the  statute. 

4.  Judicial  sales  ^=»15  —  Vacation  fob 

WANT    of  FAIB   and   OPEN   BIDDING. 

It  is  in  the  interest  of  justice  that  a  Judi- 
cial sale  be  so  conducted  as  to  yield  to  the  party 
whose  property  is  being  sold  the  best  price 
that  can  fairly  be  had,  and  any  conduct  on  the 
part  of  those  actively  engaged  in  the  selling  or 
bidding  that  tends  to  prevent  a  fair,  free»  open 
sale,  or  stifle  or  suppress  free  coinpetition 
among  bidders  is  contrary  to  public  policy,  viti- 
ates the  sale,  and  constitutes  ground  for  set- 
ting it  aside  upon  the  complaint  of  the  injured 
party. 

Appeal  from  Circuit  Court,  Wyoming 
County. 

Suit  by  May  Cline  and  others  against  R.  D. 
Bailey  and  others.  Decree  for  defendants, 
and  plaintiffs  appeaL  Reversed  and  re- 
manded. 

A.  A.  Lilly,  of  Charleston,  for  appellants. 
Toler  &  Moran,  of  Mullens,  for  appellees. 

LYNCH,  J.  The  questions  involved  in  this 
appeal  arose  out  of  a  suit  instituted  by  ap- 
p^lants,  the  heirs  at  law  of  Iverson  L.  Bail- 
ey, deceased,  for  the  purpose  of  obtaining  a 
decree    canceling   and   setting   aside    three 


In  1903  Iverson  L.  Bailey  died  intestate, 
seized  and  possessed  of  a  certain  tract  found 
by  survey  to  certain  68.2  acres  situate  in  Wy« 
oming  county,  leaving  surviving  him  his  wid- 
ow, who  since  has  remarried,  and  several 
children.  After  his  death,  L.  E.  Browning, 
the  husband  of  one  of  the  children  and  heirs 
at  law,  continued  to  pay  the  taxes  assessed 
against  the  land  until  the  year  1906,  when, 
by  agreement  between  himself  and  James  B. 
Toler,  guardian  of  the  minor  children,  the 
land  was  permitted  to  be  returned  delinquent 
and  sold  for  taxes,  at  which  sale,  held  De- 
cember 14,  1908,  Browning  became  the  pur- 
chaser, and  received  a  deed  therefor  Decem- 
ber 20,  1909.  The  purpose  of  the  delinquency 
and  resulting  sale  and  purchase,  as  testified 
to  by  both  Browning  and  Toler,  and  not  con- 
troverted, was  to  protect  the  former  in  the 
payment  of  the  taxes  and  to  enable  him  to 
claim  repayment  therefor  when  the  infant 
children  should  attain  their  majority. 

On  January  8,  1910,  suit  was  Instituted  in 
the  circuit  court  of  Wyoming  county  by  the 
widow  and  certain  of  the  children  and  heirs 
at  law  of  Iverson  L.  Bailey,  for  the  purpose 
of  assigning  dower  to  the  widow  and  the  par- 
tition of  the  land  among  his  children,  pursu- 
ant to  which  it  was  sold  May  12,  1911,  to 
Browning,  who  paid  therefor  $770,  and  the 
court  confirmed  the  sale  May  24,  1911,  and 
directed  a  deed  to  be  executed  to  the  pur- 
chaser and  the  sum  received  paid  to  the  heirs 
at  law.  In  1910,  during  the  pendency  of  this 
proceeding  and  before  the  decree  of  sale  was 
entered,  the  tract  again  was  returned  delin- 
quent for  the  nonpayment  of  taxes  due  that 
year,  and  sold  for  such  delinquency  December 
9,  1912,  to  defendant  R.  D.  Bailey,  who  re- 
ceived  a  deed  therefor  December  19,  1913. 

This  suit,  instituted  February  12,  1915, 
was  brought  to  set  aside  and  annul  the  three 
deeds,  and  for  the  further  purpose,  inciden- 
tal thereto,  of  reviewing  and  reversing  the 
chancery  cause  hereinbefore  referred  to,  pur- 
suant to  which  sale  was  made  to  Browning 
and  the  second  of  the  deeds  sought  to  be  an- 
nulled executed  to  him.  The  bill  and  exhibits 
affirmatively  show  that  some  of  the  plaintiffs 
are  infants  and  others  married  women  with- 
in the  exceptions  of  section  5,  c.  133  (sec. 
4951)  and  section  30,  c  81  (sec.  1089)  Code, 
which  save  to  such  persons  under  disability 
one  year  after  the  removal  thereof  in  which 


4s>For  other  cases  see  same  topic  and  KBY-  NUMBER  in  all  Key-Numbered  Digests  and  Indexes 
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to  assert  tbeir  claims  by  way  of  bill  of  re- 
view and  redemptioD  from  tax  sales,  respec- 
tively. 

[1-3]  When  Browning  purchased  the  tract 
in  question  in  1908  and  received  a  deed  there- 
for, he  was  the  husband  of  one  of  the  coten- 
ants,  and  hence  his  purchase,  at  the  election 
of  any  one  or  more  of  them  exercised  within 
a  reasonable  time,  operated  as  a  redemption 
of  the  land,  and  inured  to  their  benefit  Ab- 
bott V.  WiUiams,  74  W.  Va.  652,  82  S.  W. 
1097.    Point  1  of  the  syllabus  of  that  case  is: 

"If  the  husband  of  a  cotenant  purchase  at  a 
tax  sale  the  common  land,  or  the  interest  of  a 
purchaser  thereof  before  deed  obtained,  and 
thereafter  obtains' a  tax  deed,  such  purchase,  at 
the  election  of  such  cotenants,  or  any  of  thein, 
will  be  treated  as  a  redemption  of  the  land,  and 
inure  to  their  benefit,  and  the  rule  is  the  same 
whether  the  wife's  estate  in  the  land  be  a  com- 
mon-law estate  or  her  separate  estate." 

That  Browning  recognized  the  paramount 
character  of  plaintiffs'  rights  to  the  tract 
clearly  appears  from  the  evidence.  He  dis- 
tinctly asserts  that  his  only  purpose  in  buy- 
ing the  land  was  to  protect  himself  in  secur- 
ing repayment  of  the  taxes  paid  and  to  be 
paid  by  him.  The  record  shows  that  such 
was  his  intention,  as  also  does  his  accept- 
ance from  the  ootenants  of  money  in  repay- 
ment of  the  expenses  incurred  by  him  by  rea- 
son of  the  purchase  at  the  tax  sale  and  of 
all  taxes  paid  by  him  up  to  May  22,  1911, 
thereby  acquiescing  in  and  recognizing  their 
paramount  claim  to  the  land.  He  also  ad- 
mits the  tender  of  taxes  paid  by  him  after 
May  22,  1911,  but  says  he  declined  to  receive 
tliem  till  the  suit  had  terminated  thus 
amounting  to  a  delay  of  acceptance,  not  a 
refusal  to  accept.  There  can  be  no  doubt 
of  plaintiffs'  right  to  have  the  tax  deed  of 
1909  set  aside. 

Similarly,  on  February  12,  1914,  two 
months  after  defendant  B.  D.  Bailey  had  re- 
ceived a  deed  for  that  tract  pursuant  to  the 
tax  sale  and  purchase  by  him  on  December 
9,  1912,  the  plaintiffs  tendered  to  him  the  full 
amount  expended  by  him  by  reason  of  such 
purchase.  As  to  some  of  the  plaintiffs  the 
tender  was  made  within  one  year  after  the 
removal  of  the  disability  of  infancy,  or.  In 
some  instances,  even  during  such  disability, 
and  hence  as  to  them  was  made  within  the 
time  i)ermitted  to  those  whose  lands  are  sold 
for  unpaid  taxes  during  their  disability.  Sec- 
tion 30,  c.  31  (sec.  1089)  Code.  Others  of  the 
plaintiffs,  however,  are  married  women,  and 
may  have  been  such  at  the  time  of  the  sale 
to  Bailey.  The  closing  sentence  of  section  30 
qualifies  the  right  of  a  married  woman  own- 
ing real  estate  as  her  sole  and  separate  prop- 
erty to  redeem,  and  provides  that  she  must 
exercise  her  right  of  redemption  **within  the 
time  specified  in  section  fifteen,  ♦  ♦  ♦  and 
not  after/'  which  is  the  general  statute  cov- 


ering redemption,  and  requires  the  owner  to 
redeem  within  one  year  from  the  date  of  the 
sale.  It  is  clear  that  those  of  the  plaintiffs 
who  were  married  women  held  their  undivid- 
ed interests  in  the  tract  as  their  sole  and  sep- 
arate property.  Sections  2  and  8,  c.  66  (sees. 
3670,  3671)  Code.  Hence  those  who  were 
adult  married  women  at  the  time  of  the  sale 
were  too  late  in  making  the  tender  of  repay- 
ment on  February  12,  1914,  more  than  one 
year  after  the  sale.  As  to  the  plaintiffs  who 
were  married  at  the  date  of  the  sale,  but  were 
infants,  the  closing  sentence  of  section  30  de- 
prives them  only  of  the  benefit  of  their  mar- 
riage disability,  and  not  of  that  based  upon 
infancy.  The  statute  allovro  them  one  year 
from  the  termination  of  the  latter  disability 
in  which  to  tender  payment  to  the  purchaser. 
When  two  or  more  disabilities,  sudi  as  cov- 
erture and  infancy,  coexist  in  the  owner  at 
the  time  of  the  sale  of  her  land  for  taxes,  and 
the  former  under  the  statute  ceases  to  be 
available  for  her  relief  at  the  termination  of 
one  year  from  the  date  of  the  sale,  she  may 
avail  herself  of  the  other  to  the  extent  per- 
mitted by  the  statute.  Jones  v.  Lemon,  26  W. 
Va.  629;  Blake  v.  Hollandsworth,  71  W.  Va. 
387,  76  S.  W,  814,  43  L.  B.  A.  (N.  S.)  714; 
Wilson  V.  Branch,  77  Va.  65,  46  Am.  Bep. 
709;  Black  weirs  Adm'r  v.  Bragg,  78  Va.  629. 
We  are  unable  to  determine  definitely  from 
the  record  the  dates  of  the  birth  and  marriage 
of  the  several  plaintiffs.  This  we  leave  to  the 
lower  court  upon  the  remand  of  the  cause 
which  we  are  compelled  to  order,  and  upon 
such  determination  depend  the  rights  of  the 
plaintiffs  to  redeem.  Since  the  plaintiffs  are 
cotenants  in  the  tract,  each  owning  an  undi- 
vided interest,  those  who  thus  establish  their 
right  to  redeem  can  redeem  only  their  own 
Interests,  not  the  interests  of  others.  Section 
30,  c.  31  (sec  1089)  Code.  See,  also,  Pickens 
V.  Stout,  67  W.  Va.  422.  68  S.  B.  364,  pt  12, 
Syl.  While  section  30  provides  for  the  filing 
of  a  petition  by  those  seeking  to  redeem  In 
case  of  disagreement  respecting  the  amount  to 
be  paid,  we  shall  treat  the  bill  filed  In  this 
cause  as  complying  with  the  provisions  of  the 
statute  in  that  respect  Hence  the  right  of 
those  plaintiffs  to  relief  who  made  the  tender 
within  the  time  specified  by  the  statute,  as 
determined  above,  is  clear,  unless  the  parti- 
tion proceedings,  to  which  they  were  all  par- 
ties, and  the  sale  to  Browning  pursuant 
thereto  have  divested  them  of  all  their  inters 
ests  in  the  land,  or  taken  from  them  their 
right  to  redeem. 

[4]  In  order  to  set  aside  a  tax  deed,  com- 
plainant must  show  title  in  himself  in  the 
land  sold  or  other  right  to  exercise  the  priv- 
ilege of  redemption.  Despard  v.  Pearcy,  65 
W.  Va.  140,  63  S.  B.  871 ;  State  v.  Mathews, 
68  W.  Va.  89,  69  S.  E.  644 ;  Lawson  v.  Coal 
Land  C5o.,  73  W.  Va.  296,  81  S.  B.  583.  There- 
fore it  becomes  important  to  ascertain  wheth- 
er plaintiffs  lost  such  right  by  reason  of  the 
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partition  prooeedingB  in  1910-1911  and  the 
sale  to  Browning.  The  principal  ground  of 
complaint  urged  by  plaintiffs  against  the  ac- 
tion of  Browning  in  purchasing  the  property 
in  1011  is  the  stifling  of  bidding  and  the  re- 
sulting purchase  of  the  tract  by  him  for  a 
consideration  which  he  admits  was  less  than 
half  its  value,  and  which  other  witnesses  say 
was  but  little,  if  any,  more  than  one-third  of 
such  value.  There  can  be  no  doubt  that  de- 
fendant Browning  exerted  himself  to  prevent 
a  just  and  fair  sale  of  the  property.  This 
appears  from  his  own  testimony  and  that  of 
others.  Witness  C.  W.  Cook  says  he  agreed 
not  to  bid  on  the  property  in  return  for  a 
like  agreement  by  Browning  respecting  a  sale 
of  land  which  he  desired  to  buy,  and  that  the 
agreement  was  carried  out  Browning  him- 
self admits  the  charges,  but  attempts  to  ex- 
cuse his  conduct  on  the  ground  that  he  wi^ed 
the  property  to  remain  in  the  family.  What- 
ever his  motives  may  have  been,  and  there  is 
testimony  to  show  that  he  had  always  dealt 
tBdilj  with  the  cotenants,  sales  based  upon 
sucfh  conduct  cannot  be  sustained.  It  Is  in 
the  Interest  of  justice  that'  a  judicial  sale  be 
so  conducted  as  to  yield  to  the  party  whose 
property  Is  being  sold  the  best  price  that  can 
fairly  be  had,  and  any  action  on  the  part  of 
those  actively  engaged  in  the  selling  or  bid- 
•ding  that  tends  to  prevent  a  fair,  free,  open 


sale,  or  stifle  or  suppress  free  competition 
'among  bidders  is  contrary  to  public  policy, 
vitiates  the  sale,  and  constitutes  ground  for 
setting  it  aside  upon  the  complaint  of  the  in- 
jured party.  McDannald  v.  Wilmoth,  82  W. 
Va.  719,  97  S.  E.  132 ;  Ralphsnyder  v.  Shaw, 
45  W.  Va.  680,  31  S.  B.  953;  16  R.  C.  L.  68; 
24  Gyc.  28.  In  the  face  of  this  proof  and  the 
admissions  of  Browning  that  he  violated  this 
rule  of  law,  no  reason  appears  why  we  should 
not  set  aside  the  sale  of  1911  on  the  ground 
of  its  invalidity,  especially  when  plaintiffs, 
before  instituting  this  suit,  tendered  to  him 
the  full  price  expended  for  the  land  at  that 
sale,  a  tender  which  he  declined  to  receive  at 
that  time,  only  because  "this  money  came 
off  the  children  at  the  time,  and  they  needed 
what  money  they  had,  and  if  I  would  have 
taken  the  money  from  Jim  Toler,  I  knowed 
the  heirs  would  have  run  out  of  money,  so  I 
told  them  to  keep  the  money  till  later  on" ; 
Toler  being  the  guardian  of  the  infants. 

With  the  sale  set  aside,  the  right  of  those 
plaintiffs  who  made  tender  of  payment  withio 
proper  time  to  redeem  the  tract  from  defend- 
ant Bailey  is  dear,  and  they  are  entitled  to 
a  decree  giving  them  the  relief  they  seek. 
For  these  reasons  we  reverse  the  decree  of 
the  circuit  court  of  Wyoming  county,  and  re- 
mand the  cause  for  further  proceedings  in 
accordance  with  this  opinion. 
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PYLES  y.  GABNEY  et  aL 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Nov.  18,  1919.) 

(SyUabuM  hy  the  Court.) 

1.  Equity  ^=>233  —  Gknbsal  demubbeb  to 
bilj.  bh0wii9q  good  cause  voa  relief  and 
pbopeb  pasties. 

Where  a  bill  avers  good  cause  for  relief 
and  shows  no  lack  of  proper  parties,  a  general 
'  demurrer  thereto  should  be  overruled;    and  a 
demurrer  is  none  the  less  general  because  it  as- 
signs a  number  of  distinct  grounds  therefor. 

2.  exeoutobs  and  administbatobs  ^=s>439  — 
Paeties  to  suit  to  enforce  liability  of 
8tockuoldebs. 

In  a  suit  by  a  receiver  of  an  insolvent  bank 
to  enforce  the  individual  liability  of  the  stock- 
holders, the  personal  representatives  of  all  stock- 
holders who  were  resident  at  their  decease, 
whose  estates  are  liable  for  any  part  of  the 
liabilities  accruing  against  the  bank,  should  be 
made  parties  to  the  bilL 

3.  Banks  and  bankinq  ^=s»49(6)^Bbceiveb's 
suit  in   his  own   name  against  btock- 

HOLDEBS. 

A  receiver  of  an  insolvent  bank,  appointed 
by  the  banking  commissioner  with  the  advice 
and  consent  of  the  governor,  may  maintain 
a  suit  in  his  own  name  against  stockholders  of 
the  bank  to  enforce  their  individual  liability 
for  the  benefit  of  creditors,  when  ordered  so  to 
do  by  the  banking  commissioner. 

4.  Limitation  of  actions  ^s»180(1)— Demub- 
beb. 

The  statute  of  limitations  may  be  raised  by 
demurrer  to  a  bill  in  equity. 

5.  Banks  and  banking  ^=s>47(1)— Limitation 
of  actions  «=s»39(14),  58(5)— Liability  of 
stockholdeb  of  insolvent  bank. 

The  individual  liability  of  a  stockholder  of 
an  insolvent  bank  is  not  a  primary  but  a  sec- 
ondary liability,  in  the  nature  of  a  guaranty, 
and  the  statute  of  limitations  does  not  begin 
to  run  against  the  enforcement  thereof  until  the 
necessity  for  payment  of  the  same  is  ascertained 
and  the  stockholder  so  notified,  which  must  be 
done  within  a  reasonable  time;  section  12,  c. 
104,  Code  (sec.  4425),  then  applies  the  five-year 
limitation  to  the  right  of  action. 

6.  Banks  and  banking)  ^=:»47(2)— Liquida- 
tion of  stockholdeb's  liability. 

Such  liability  ia  unliquidated  until  the 
amount  thereof  is  ascertained  in  some  manner 
provided  by  law,  and  the  stockholder  required 
to  pay  the  same ;  and  from  that  time  it  becomes 
a  liquidated  demand  and  bears  interest. 

7.  Banks  and  banking  ^=»48(%)— Liability 
OF  stockholders  of  insolvent  bank. 

No  stockholder  of  an  insolvent  bank,  nor 
any  number  of  holders,  at  different  times,  of  the 
same  shares  of  stock  are  liable  individually  or 
in  the  aggregate  for  more  than  100  per  cent,  of 
the  par  value  thereof;  and,  in  case  any  holder 
of  such  shares  of  stock  has  paid  the  full  amount 
of  the  liability  on  account  thereof,  the  receiver 


has  no  right  to  demand  any  further  payment 
from  any  other  holder  of  such  stock. 

Certified  Questions  from  Circuit  Courts 
Wetzel  Cotmty. 

Bill  by  B.  A.  Pyles,  special  receiver  of  the 
Exchange  Bank  of  Littleton,  against  S.  A. 
Carney  and  others.  Separate  demurrers  by 
part  of  defendants  to  second  amended  bill 
sustained  In  part  and  overruled  in  part,  and 
questions  certified  by  Circuit  Court.  Buling. 
on  demurrer  sustained  in  part,  overruled  in 
part,  and  decision  to  be  certified  to  the  Circuit 
Court 

H.  H.  BoBe,.of  Fairmont,  for  plaintiff. 
McCamic  &  Clarke,  of  Wheeling,  and  Chas* 
A.  Showacre,  of  MoundsvUle^  for  defendants. 

WILLIAMS,  J.  [1]  Upon  sustaining  in 
part  and  overruling  in  part  the  separate  de- 
murrers of  a  number  of  the  defendants  to 
the  second  amended  bill  filed  by  B.  A.  Pyles, 
special  receiver  of  the  Exchange  Bank  of 
Littleton,  against  a  number  of  its  stockhold- 
ers, for  the  purpose  of  enforcing  their  indi- 
vidual liability  for  double  the  amount  of  their 
stock,  the  same  being  alleged  to  be  necessary 
to  pay  the  creditors  of  the  insolvent  bank, 
the  court  has  certified  for  our  decision  a 
number  of  questions.  Many  of  them,  how- 
ever, did  not,  and  clearly  are  not  such  as 
could  arise  on  the  demurrer,  but  can  only 
arise  on  issues  of  fact.  A  copy  of  the  written 
demurrer  of  defendant  A.  J.  Jones,  of  the 
second  amended  bill  and  exhibits  filed  there- 
with and  of  the  court's  order  ruling  upon  the 
demurrer,  constitute  the  record  now  before 
us.  The  demurrer  is  general,  although  it 
specifies  numerous  grounds,  and  if  the  bill 
states  a  good  cause  for  relief  in  any  particu- 
lar, and  is  not  lacking  in  proper  parties,  the 
demurrer  should  be  overruled.  Trough  v. 
Trough,  59  W.  Va.  464,  53  S.  B.  630,  4  L.  B.  A. 
(N.  S.)  1185,  115  Am.  St  Bep.  040,  8  Ann.  Cas. 
837,  and  Wheeling  v.  Telephone  Co.,  82  W.  Va. 
208,  95  S.  E.  653. 

GThe  bill  purports  to  make  parties  all  living,, 
resident,  and  solvent  persons,  who  are  now, 
or  have  been  at  any  time  in  the  past,  stock- 
holders in  the  bank,  when  any  part  of  its 
present  liabilities  arose,  for  which  the  bill 
seeks  to  hold  them  liable,  avers  when  they 
acquired  the  stock  and  how  many  shares  and 
the  par  value  thereof,  and,  in  case  they  trans- 
ferred any  or  all  of  them,  when,  to  whom,  and 
how  many  shares  were  transferred,  and  if 
their  assignees  again  transferred  any  of  them, 
to  whom  and  how  many  shares,  thus  giving 
a  complete  history  of  the  ownership  and 
various  transfers  of  all  the  stock  in  the  bank 
from  its  incorporation  in  March,  1903,  under 
the  laws  of  West  Virginia,  as  a  bank  of  dis- 
count and  deposit,  down  to  July  8, 1913,  when 
its  doors  were  closed  by  the  commissioner  of 
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banking  and  it  ceased  to  do  business;  jand 
avers  that  on  the  date  last  named  plaintiff 
was  appointed  receiver  for  it  by  the  commis- 
sioner of  banking,  acting  with  the  advice  and 
consent  of  the  Governor;  that  be  qualified  in 
the  manner  required  by  law  and  took  charge 
of  its  assets  and  has  endeavored  to  reduce 
them  to  cash,  and  has  in  fact  so  reduced 
about  all  the  available  assets;  that  by  virtue 
of  an  order  of  the  banking  commissioner, 
made  after  an  inspection  of  the  receiver's  ac- 
counts, he  has  paid  three  dividends,  one  of  40 
per  cent,  another  of  25  per  cent.,  and  a  third 
of  12^  per  cait.  to  the  bank's  creditors,  after 
first  paying  $668.22  preferred  claims;  that 
much  of  the  assets,  amounting  to  $19,505.65, 
are  worthless,  exhibiting  a  list  thereof  with 
the  bill;  that  after  applying  all  available 
assets,  including  what  is  yet  remaining  in 
his  hands,  the  funds  will  fall  short  of  the 
bank's  liabilitieB  by  something  over  $23,000. 
It  avers  the  capitalization  of  the  bank  to  be 
$25,000,  divided  into  shares  of  $100  each,  all 
of  which  was  subscribed  and  paid  in  full  ex- 
c^t  $2,S00,  which  was  subscribed  but  not 
paid.  It  is  thus  apparent  that,  in  order  to 
pay  its  creditors  in  full,  if  evea  that  will  suf- 
fice, it  is  necessary  to  collect  from  the  stock- 
holders, on  account  of  their  individual  liabil- 
ity, an  amount  equal  to  the  par  value  of  their 
stock.  . 

[2, 3]  The  bill  avers  that  F.  A.  Blum  was  at 
one  time  the  owner  of  32  shares,  27  of  which 
he  acquired  from  one  J.  F.  Gallagher  on  the 
11th  of  June,  1910,  and  5  on  the  same  date 
from  one  Fred  O.  Funk,  all  of  which  he  held 
until  the  21st  day  of  June,  1910,  at  which 
time  he  assigned  them  to  one  Joanna  ^um, 
who  held  and  owned  said  shares  from  the  21st 
to  the  25th  day  of  June,  1910,  when  she  trans- 
ferred 16  of  them  to  the  defendant  A.  J.  Jones, 
and  16  to  the  defendant  Friend  Ck>z;  that  both 
F.  A.  Blum  and  Joanna  Blum  have  departed 
this  life,  and  no  personal  representative  has 
ever  been  appointed  in  this  state  to  represent 
either  of  their  estates.  It  is  not  averred  that, 
at  the  time  of  their  death,  they  were  nonresi- 
dents, and  the  fact  that  no  personal  represent- 
ative has  been  appointed  for  either  of  them  is 
not  a  legal  excuse  for  failing  to  bring  their 
interests  into  the  suit.  The  receiver  should 
bave  had  their  estates  committed  to  the  sher- 
iff of  the  county  for  administration,  as  pro- 
vided by  the  statute.  Section  10,  c.  85,  Code 
(sec.  3997).  This  the  receiver,  as  representing 
the  bank's  creditors,  had  the  right  to  do  and 
should  have  done.  The  double  liability  of 
the  stockholders  is  an  asset  in  the  hands  of 
the  receiver  to  be  administered  for  the  bmiefit 
of  the  creditors.  Benedum  v.  First  Citizens' 
Bank  et  al.,  72  W.  Ya.  124, 78  S.  17. 656 ;  Clark, 
Trustee,  v.  Bank  of  Union,  72  W.  Va.  491,  78 
S.  K.  785;  and  Dunn  v.  Bank  of  Union,  74 
W.  Va.  594,  82  3.  E.  758,  L.  R.  A.  1915B,  168. 
For  the  reason  that  the  Blum  estates  were 
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not  before  the  court,  the  demurrer  was  proper- 
ly sustained.  All  resident  stocjkholders,  if 
living,  or  their  personal  representatives  in 
case  of  their  death,  who  are  liable  to  any 
creditor  of  the  bank,  should  be  made  parties, 
unless  their  insolvency  or  some  other  good 
reason  is  alleged  for  not  making  them  parties. 
It  is  a  familiar  rule  of  equity  practice,  need- 
ing no  discussion  or  citation  of  authority,  that 
all  persons  to  be  affected  by  the  court's  decree 
or  interested  in  the  proceedings  should  be 
made  parties  to  the  bill.  This  rule,  of  course, 
includes  the  representatives  of  those  parties 
who  are  dead.  The  reason  for  applying  that 
rule  here  is  apparent  because  of  the  appor- 
tionment of  liability  necessary  to  be  made 
among  the  several  owners,  at  different  times, 
of  some  or  all  of  the  same  shares  of  stock, 
during  which  time  distinct  portions  of  the 
bank's  liabilities  severally  arose.  This  adjust- 
ment should  be  made  and  the  amount  each 
stockholder  should  pay  determined  in  one 
suit. 

[4,  6]  But  the  court  also  held  that  the  right 
to  enforce  the  individual  liability  of  the  stock- 
holders was  barred  as  to  all  the  bank's  liabil- 
ities, on  which  a  right  to  sue  it  had  accrued 
more  than  five  years  before  the  commence- 
ment of  this  suit  The  bar  of  the  statute  is 
assigned  as  one  of  the  grounds  of  demurrer. 
In  equity  practice  the  statute  of  limitations 
and  laches  may  be  raised  by  demurrer. 
Thompson  v.  Whitaker  Iron  Co.,  41  W.  Va. 
574,  23  S.  B.  795;  Lambert  v.  Ensign  Mfg. 
Co.,  42  W.  Va.  813,  26  S.  E.  481;  and  Bragg  v. 
Wiseman,  55  W.  Va.  330,  47  S.  B.  90.  But  the 
individual  liability  of  a  stockholder  to  the 
bank's  creditors  for  an  amount  equal  to  the 
par  value  of  his  stock  is  not  a  primary  but  a 
secondary  liability,  being  in  the  nature  of  a 
guaranty,  and  limitation  does  not  begin  to  run 
against  it  until  the  necessity  for  payment  of 
the  same  is  ascertained  and  the  stockholder 
so  notified,  which  musft  be  done  within  a 
reasonable  time.  3  Michie  (m  Bsinks  &  Bank- 
hig,  881;  Flynn  v.  Bank,  104  Me.  141, 168  Ati. 
771, 19  L.  R.  A.  (N.  S.)  428, 129  Am.  St  Rep. 
378 ;  Terry  v.  Tubman,  92  U.  S,  156,  23  L.  Ed. 
537;  McClaine  v.  Rankin,  197  U.  S.  154,  25 
Sup.  Ct  410,  49  L.  Ed.  702,  3  Ann.  Cas.  500; 
and  Long  v.  Bank,  90  N.  C.  405.  Section  12, 
chapter  104  of  the  Code  (sec.  4425),  then  ap- 
plies the  five-year  limitation. 

The  bill  avers  that  the  bank  was  closed  on 
July  8, 1913,  and  the  present  suit  was  brought 
In  March,  1918,  some  months  before  the  limi- 
tation had  run.  Hence  the  court  erred  in  re- 
spect to  the  second  reason  given  for  sustain- 
ing the  demurrer. 

[6,  7]  Read  in  connection  with  the  exhibits 
therewith  filed,  the  bill  shows  that  it  is  neces- 
sary for  the  stockholders  to  respond  to  the 
full  amount  of  their  double  liability,  and  that 
even  in  that  event  there  wUl  not  be  suflQcient 
funds  to  discharge  all  liabilities.    As  soon  as 
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it  was  ascertained  that  payment  of  tbelr  In- 
dividual liability  was  necessary  to  satisfy 
the  creditors,  the  banking  commissioner  or- 
dered the  receiver  to  notify  inem  to  pay  the 
same  and  he  did  so.  The  liability  then  be- 
came a  liquidated  demand  and  began  to  bear 
interest  from  that  date.  See  authorities 
above  cited. 

The  bill  avers  that  certain  of  the  stock- 
holders responded  to  the  call  of  the  receiver 
and  have  already  paid  100  per  cent  of  the 
par  value  of  the  stock  held  by  them.  In  those 
instances  the  receiver  has  no  right  to  demand 
payment  from  any  other  person  who  may  have 
been  at  any  tinie  a  holder  of  the  same  shares 
of  stock,  as  the  purpose  of  the  Constitution, 
art.  11,  S  6*  And  the  statute,  section  78a  (3),  c 
54  (sec.  8034),  in  those  cases  is  fully  met.  It 
was  never  the  purpose  of  the  Legislature  or 
the  framers  of  the  Constitution  to  make  the 
aggregate  amount  of  the  individual  liability  of 
all  the  stockholders  more  than  the  par  value 
of  all  the  capital  stock.  This  liability  is  to 
be  apportioned,  where  the  same  stock  has 
been  held  by  different  persons  at  differ^it 
times,  according  to  liabilities  accruing  while 
they  were  owners  thereof.  In  other  words, 
only  $22,200  of  the  stock  having  been  subscrib- 
ed and  paid  for  (the  remaining  shares  al- 
though subscribed  never  having  been  paid 
for  nor  assigned,  and  the  original  subscriber 
being  insolvent),  the  receiver  has  no  right  to 
recover  from  the  stockholders  more  ^than 
$22,200. 

The  statute,  section  81a  (7),  a  54  (sec  3058), 


authorizes  the  commissioner  of  banking  to  en- 
force double  liability  of  stockholders  by  a 
suit  instituted  either  in  his  own  name  or  the 
name  of  a  receiver  appointed  by  him.  In 
such  suit  a  nonresident  stockholder  may  be 
omitted,  as  the  purpose  of  the  suit  is  to  get  a 
money  decree,  and  in  the  case  of  a  nonresi- 
dent served  only  by  order  of  publication,  or 
personally  served  with  summons  out  of  the 
state,  would  be  unavailing.  The  statute  above 
cited  provides  that  nonresident  stockholders 
may  be  sued  either  where  they  reside  or  where 
service  of  process  may  be  had  upon  them. 

The  bill  on  its  face  shows  that  many  bad 
loans  were  made  by  the  bank,  some  for  large 
amounts,  and  It  is  insisted  in  brief  of  counsel 
that  the  bill  is  bad  because  it  thus  appears 
that  the  receiver  should  have  sued  the  direc- 
tors for  the  mismanagement  of  the  bank,  be- 
fore calling  on  the  stockholders  for  their 
double  liability.  That  Is  a  mfltter  which  can- 
not arise  upon  the  demurrer;  the  receiver 
may  have  some  good  reason  for  not  suing  the 
directors  for  negligence.  The  bUl  does  not 
even  allege  who  the  directors  were.  The 
stockholders  themselves  or  the  creditors  have 
the  right  to  sue  the  directors,  if  they  be  so^ 
advised.  Benedum  v.  First  Citizens'  Bank, 
supra;  and  Clark,  Trustee,  v.  Bank  of  Union, 
supra. 

For  the  reasons  herein  given,  the  court* » 
ruling  upon  the  demurrer  is  sustained  in  part 
and  overruled  in  part,  and  this  decision  will 
be  certified  to  the  circuit  court  of  Wetzel 
county. 
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BENSON  ▼.  MAY  et  aL    (No.  1296.) 
(Snpieme  Court  of  Georgia.    Nor.  20,  1919.) 

(SpUabuM  by  the  Court.) 

1.  Deeds  ^»70(2,  8)— Fbattd  of  vbndob  in 
sepbesbntuto  amotjivt  ow  debts  assuiibd 
qbound  fob  oakgeixation. 

Where,  as  a  part  of  the  conslderatioii  for 
the  purchase  price  of  land,  the  vendee  assumed 
the  debts  of  the  Tender,  for  which  there  were 
outstanding  deeds  to  secure  such  debts,  a  posi- 
tive statement  by  the  vendor  to  the  vendee  that 
the  debts  aggregated  $6,000,  whereas  the 
amount  of  such  debts  was  $7,500,  was  a  mis- 
statement of  a  material  fact;  and  whether  or 
not,  at  the  time  of  the  maUng  of  the  misstate- 
ment, the  vendor  knew  it  to  be  such,  if  the  ven- 
dee in  good  faith  believ^  the  statement  of  the 
vendor  to  be  true,  and  acted  upon  it  to  his  in- 
jury, such  misstatement,  so  acted  upon,  with 
the  result  stated,  would  be  sufficient  ground  for 
a  petition  by  the  grantee  to  cancel  the  deed. 
Civ.  Code  1910,  f  4113;  Smith  v.  Mitchell,  6 
Ga.  458;  Reese  v.  Wyman,  9  Ga.  480(7); 
Bailey  v.  Jones,  14  Ga.  884(4);  Woodruff  v. 
Saul,  70  Ga.  273;  Newman  v.  Claflin,  107  Ga. 
94,  82  S.  E.  943. 

(a)  The  fact  that  the  outstanding  security 
deed  and  mortgage  may  have  been  matters  of 
public  record  would  not  affect  the  case.  The 
vendee,  believing  the  representations  as  to  the 
amount  due  on  the  debts  secured  by  the  incum- 
brance, had  the  right  to  rely  upon  the  positive 
statement  of  the  vendor  as  to  the  amount  due 
thereon. 

2.  CAixomtJsATiojx  or  msTBuacBivTs  ^=»87(9^ 
Petition  smncisnT  to  nboativb  i*a.ohbs« 

The  allegation  in  the  petition  that,  **upon 
learning'*  of  the  misrepresentation  of  the  ven- 
dor, the  vendee  applied  to  the  vendor  to  have 
the  deed  canceled,  and  that  tiie  tender  promised 
to  do  so,  but  had  failed  to  move  in  the  matter, 
otherwise  thaa  to  request  the  vendee  to  bring 
an  action  himself  to  have  th6  instrument  can- 
celed, was  sufficient  as  against  a  general  demurs 
rer  complaining  that  it  did  not  appear  that  the 
action  was  commenced  promptly  after  the  dis- 
covery of  the  misrepresentation. 

8.  Canobllatxon  or  immxuvmirre  ^=:>37(4)— 

PZXADIZro;  OFFEB  TO  BESTOBB  8TATI7S  QUO. 

The  deed  was  dated  March  8,  1916,  and, 
after  the  granting  clause,  contained  the  follow- 
ing: '^his  deed  Is  made  to  [the  grantee]  in 
trust  for  the  following  uses  and  trusts,  to  wit: 
(1)  To  collect  the  rents  on  said  property  and  to 
pay  all  taxes,  interest  on  the  loans  thereon,  wa- 
ter and  light  bills,  janitor  service,  insurance, 
and  all  other  expenses  incident  to  the  apart- 
ment house  now  located  on  said  property.  (2) 
To  pay  to  the  said  [grantor  and  her  husband] 
the  sum  of  $76  per  month,  as  long  as  they,  or 
the  survivor  of  them,  shall  live,  and  at  the  death 
of  eadti  to  pay  the  funeral  expenses  of  each. 
<3)  To  allow  said  [grantor  and  her  husband] 
to  occupy,  without  charge,  the  apartment  now 
occupied  by  them  in  the  aforesaid  apartment 
house  on  said  property  for  and  during  their 
joint  lives,  and  for  and  during  the  life  of  the 


survivor.  (4)  After  the  death  of  the  said  [gran- 
tor and  her  husband]  and  of  the  survivor,  •  ♦  ♦ 
to  pay  within  six  y6ars  from  that  date  the  fol- 
lowing amounts  to  the  following  parties,  to  wit: 
[Then  follow  the  names  of  several  third  persons* 
and  a  certain  amount  opposite  each  name.] 
The  said  grantee  is  hereby  given  full  power 
and  authority,  without  the  order  of  any  court, 
and  at  such  terms  and  for  such  time  as  he  may 
deem  best,  to  borrow  money  upon  the  aforesaid 
property  for  and  during  the  life  of  the  said 
(grantor  and  her  husband],  and  for  and  during 
the  life  of  the  survivor  of  them,  for  the  purpose 
of  paying  off  the  incumbrances  now  on  said 
property,  and  for  making  such  necessary  re- 
pairs thereon  as  may,  in  the  opinion  of  the  said 
[grantee],  be  needed.  In  the  exercise  of  this 
power  the  said  [grantee]  shall  have  fuU  power 
and  authority,  without  obtaining  the  consent  of 
any  party  whomsoever.  (Sj)  After  the  death  of 
the  said  [grantor  and  her  husband],  *  *  • 
the  said  [grantee]  shall  have  full  power  and 
authority,  at  public  or  private  sale,  without  the 
order  of  any  court  whatsoever,  and  without  ob- 
taining the  consent  of  any  party  whomsoever, 
j  to  sell,  mortgage,  or  otherwise  manage  the  afore- 
said property,  on  such  terms  and  on  such  time 
as  he  may  deem  proper  for  the  purpose  of  pay-" 
ing  off  the  amounts  heretofore  specified  to  [the 
third  persons  specially  named  as  hereinabove  in- 
dicated]. (6)  When  the  aforesaid  conditions 
shall  have  been  complied  with  during  the  life 
of  [the  grantor  and  her  husband],  *  *  *  and 
when  the  aforesaid  amounts  to  the  aforesaid 
parties  shall  have  been  paid  off  after  their  death, 
the  aforesaid  property,  or  the  remainder  of  the 
sums  for  whidi  the  same. may  have  been  sold, 
shall  vest  in  and  be  the  absolute  property  of  the 
said  [grantee].  (7)  The  said  [grantee]  s&all 
have  a  period  of  six  years  after  the  death  of 
the  said  [grantor  and  her  husband],  *  ^  *  to 
pay  off  ^e  aforesaid  amounts  without  interest. 
(8)  The  said  [grantee]  shall  also  have  such  sums 
as  may  remain  from  the  rents  of  said  property 
during  the  life  of  the  said  Cgrantor  and  her  hus- 
band], *  *  *  after  paying  the  amounts  here- 
in provided  for  during  their  lives  and  the  life 
of  the  survivor,  as  above  provided."  The  peti- 
tion alleged  that  on  May  18,  1917,  the  apart- 
ment house  was  wholly  destroyed  by  fire,  and 
since  that  date  the  property  conveyed  by  the 
deed  has  produced  no  income  of  any  kind,  ''said 
property  being  since  the  fire  a  vacant  lot  worth 
the  sum  of  $2,500."  Petitioner  has  in  his  hands 
no  fund  accruing  to  him  by  reason  of  the  provi- 
sions of  said  conveyance  in  trust,  but  has  him- 
self paid  out  trom  his  personal  funds  such  sums 
as  were  necessary  to  comply  with  the  terms  of 
said  conveyance  in  trust.  Petitioner  is  ready 
and  willing  to  render  a  full  accounting  of  all 
sums  received  by  him  and  expenditures  made  by 
him,  and  to  execute  such  conveyances  as  may  be 
necessary  for  the  purpose  of  rescinding  and 
setting  aside  said  deed  in  tru^t.  Petitioner 
faithfully  performed  the  obligations  resting  up- 
on him  under  said  deed,  and  all  sums  collected 
by  him  have  been  disbursed  in  the  performance 
of  the  duties  imposed  upon  him  hy  said  deed. 
Beld,  that  the  petition  does  not  show  upon  its 
face  that  any  further  tender  or  offer  to  restore 
the  status  on  his  part  was  necessary,  as  a  con- 
dition precedent,  for  a  decree  of  cancellation  of 
the  deed. 
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4.  Genxbal  deuttbbxb. 

It  was  error  to  dismiss  the  petition  on  gen- 
eral demurrer. 

Brror  from  Superior  Court,  Fulton  Coun- 
ty; J.  T.  Pendleton,  Judge. 

Action  by  M.  T.  Benson  against  W.  P.  May 
and  others.  Petition  dismissed  on  general 
demurrer,  and  plaintiiX  brings  error.  Re- 
versed. 

Madison  Bichardson,  of  Atlanta,  for  plain- 
tiff in  error, 

Winfield  Payne  Jones,  of  Atlanta,  for  de- 
fendants in  error. 

FISH,  C.  J.  Judgment  reversed.  All  the 
Justices  concur,  except  GEOBGB,  J.,  absent 


(149  Ga.  630) 

BICE  T.  FABMBBS'  BANK  OF  BOWMAN 

et  aL    (No.  1370.) 

(Sapreme  Court  of  Georgia.     Not.  17,  1919.) 
(SyUdbua  hy  the  Court,) 

1.  JUDGHENT  ^=>324— AlCBNDiaCNT  BY  INSPEC- 
TION or  BEOOBD. 

Farmers'  Bank  of  Bowman,  at  the  March 
term,  1918,  of  Elbert  superior  court,  obtained 
a  judgment  against  Bice  et  aL  for  $2,441.25  and 
interest.  To  the  March  term,  1919,  Bice  filed 
a  petition,  alleging  that  the  judgment  was  taken 
inadvertently  for  $722  more  than  it  should 
have  been,  according  to  "the  findings  of  the 
jury,  the  facts  admitted  in  the  pleadings,  and 
the  facts  proven  and  agreed  to,"  and  prayed 
that  the  judgment  be  amended  accordingly.  At- 
tached to  the  petition  as  an  ezliibit  was  a  paper 
alleged  to  contain  certain  calculations  made  by 
the  attorneys  after  the  verdict  was  returned,  for 
the  purpose  of  ascertaining  the  amount  of  re- 
covery to  be  named  in  the  judgment.  The  ver- 
dict returned  by  the  jury  consisted  of  answers 
to  specific  questions  propounded,  and  the  only 
amount  of  money  mentioned  therein  was  $1,- 
909J22  as  the  amount  of  overdraft  due  to  Farm- 
ers' Bank.  The  bank  claimed  several  items  of 
indebtedness  besides  the  overdraft,  which  were 
denied.  The  petition  for  amendment  of  the 
judgment  alleges  "that  it  was  agreed  in  open 
court  by  counsel  for  all  parties  hereto  that  the 
calculation  should  be  made  upon  answers  of  the 
jury  to  the  questions  submitted  to  them,  and 
upon  the  facts  admitted  by  the  pleadings  and 
tJie  facts  proven  and  accepted  by  counsel  as  true, 
without  submission  to  the  jury  as  to  how  mucli 
was  due  the  said  Farmers'  Bank  by  the  said 
Cordell  &  Bice,  and  judgment  entered  accord- 
ingly." No  evidence  had  upon  the  trial  is  con- 
tained in  the  record,  nor  does  the  record  of  the 
trial  show  what  facts  were  admitted  by  the 
parties.  The  motion  to  amend  the  judgment 
was  denied.  SM,  the  judgment  must  be  amend- 
ed by  an  inspection  of  the  record,  including  the 
verdict  and  the  pleadings;  parol  proof  cannot 
afford  a  ground  of  amendment.  Dixon  v.  Ma- 
son, 68  Ga.  478.  Accordingly  the  paper  attach- 
ed to  the  petition  to  amend  the  judgment,  pur- 


porting to  contain  calculations  made  by  the 
attorneys,  and  not  a  part  of  the  record,  cannot 
be  considered. 

2.  Judgment  ^=9315— Akendment  to  bbduce 
amount  properly  denied. 

The  pleadings  and  the  verdict  furnished  no 
explanation  of  the  judgment  rendered,  the  same 
having  been  made  from  the  verdict  and  agree- 
ments of  the  parties,  the  latter  not  being  shown 
in  the  record  of  the  trial.  The  court  did  not 
err  in  denying  the  motion. 

Brror  from  Superior  Court,  Blbert  County; 
W.  li.  Hodges,  Judge. 

Petition  by  W.  R  Bice  against  the  Far- 
mers' Bank  of  Bowman  and  others  for 
amendment  of  a  judgment  Petition  denied, 
and  petitioner  brings  error.    Afllrmed. 

George  C  Grogan,  of  Elberton,  for  plaintiff 
In  error. 

W.  D.  Tutt,  of  Elberton,  for  defendants  In 
error. 

GILBEBT,  J.  Judgment  affirmed.  All  fbe 
Justices  concur,  except  ATKINSON,  J.,  ab- 
sent 


(149  Ga.  602) 
GIBSON  V.  SINGLETON.    (No.  1314.) 

(Supreme  Court  of  Georgia.     Nov.  14,  1919.) 

(Syllalua  hy  the  Court,) 

1.  Belioious  societies  ^=»14  —  Judicial 
supervision. 

A  court  of  equity  will  not  interfere  with  the 
internal  affairs  of  a  religious  organization,  when 
no  property  rights  are  involved,  for  the  reason 
that  dvil  courts  have  no  jurisdiction  of  such 
matters,  and  cannot  take  jurisdiction  of  them, 
whether  they  have  been  adjudicated  by  the 
ecclesiastical  courts  or  not.  Tucker  v«  Paulk, 
148  Ga.  228,  96  S.  B.  839;  Watson  v.  Garvin, 
54  Mo.  353(2);  Mack  v.  Kime,  129  Ga.  1,  68 
S.  E.  184,  24  L.  B.  A.  (N.  S.)  676k  See  Watson 
V.  Jones,  13  Wall.  679,  727,  788,  20  L.  Ed.  666. 

2.  BeLIQIOUS  SOGltTIES  ^=»6  —  JUDIOIAI. 
8UFEB VISION  OF  ASSESSMENT  ON  VOTEES  AT 
OHUBGH  ELECTION. 

Consequently^  where  an  equitable  petition 
was  filed  against  the  pastor  of  an  incorporated 
church  (Bethel  African  M.  B.  Tabernacle),  to 
enjoin  him  from  holding  an  election  for  trustees 
for  such  church,  and  from  prescribing  as  a  con- 
dition precedent  that  each  member  of  the 
church,  before  casting  his  vote  for  such  trustees, 
should  pay  into  the  treasury  of  the  diurch  the 
sum  of  $1,  the  trial  court  did  not  err  in  sus- 
taining a  demurrer  to  such  petition.  This  is  so, 
notwithstanding  the  discipline  of  the  church 
provides  that  "every  member  of  the  church,  21 
years  of  age  and  in  full  communion,  shall  have 
the  right  to  vote  for  the  nominees,  and,  if  pres- 
ent at  the  meeting,  shall  cast  his  ballot  for 
those  of  his  choice,"  and  notwithstanding  the 
allegation  of  the  petition  that  if  the  pastor  is 
allowed  to  enforce  the  conditions  he  has  openly 
and  expressly  announced,  with  reference  to  the 
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prepayment  of  the  dollar  before  yotlng,  tiiat  he 
will  effectually  preyent  from  TOtlng  and  dis- 
qualify a  large  number  of  the  members  of  the 
church,  who,  from  poTerty  or  otherwise^  fail  to 
pay  the  sum  of  |1.  Nor  would  the  ciyil  courts 
haye  jurisdiction  of  such  case  where  it  is  id- 
legeo  that  the  enforcement  of  such  announce- 
ment of  the  pastor  would  result  in  an  illegal 
and  fraudulent  election,  and  be  yiolatiye  of  the 
rules  of  the  church,  and  permit  the  pastor  to 
enforce  his  own  arbitrary  will  upon  the  mem- 
bers of  the  church  for  his  own  private  and  per- 
sonal purposes. 

8.  BxLiaious    socixnEs     ^=s>8  —  Judiczax 
suFEByiBioir  or  chubch  xuEcrrioN. 

Whatever  rights  petitioner  has  in  such  case 
are  subject  to  regulation  by  the  church. 

Error  from  Superior  Gonrt»  Foltcm  Gotin- 
ty;  W.  D.  Ellis,  Judge. 

Suit  for  injunction  by  P.  O.  Gibson  against 
R.  H.  Singleton.  Demurrer  to  petition  sus- 
tained, and  plaintiff  brings  error.    Afllrmed. 

C.  D.  Maddoz,  S.  A.  Massell,  and  J.  O. 
Wood,  all  of  Atlanta,  for  plaintiff  in  error. 

Hewlett  &  Dennis,  of  Atlanta,  for  defend- 
ant In  error. 

HILL,  J.  Judgment  affirmed.  All  the  Jus- 
tices concur,  except  ATKINSON,  J^  absent 


a4»  Oa.  688) 

TBLDBR  V.  STATE.    (No.  1528.) 

(Supreme  Court  of  Georgia,     Nov.  17,  1919.) 

(8yUabu$  by  the  Court.) 

1.  Cbqcinai.  iaw  ^=b>828— HoiaoiPB  ^S9809 
(3>— Request  necessary  to  ohasob  on  yoL- 

UNTABT  ICANSLAUQHTEB. 

There  was  no  eyidence  in  the  case  require 
ing  or  authorizing  the  charge  upon  the  subject 
of  yoluntary  manslaughter,  and  the  failure  of 
the  court  to  charge  upon  that  subject  was  not 
error. 

(a)  ESyen  if  the  statement  of  the  accused  au- 
thorized a  charge  upon  the  subject  of  yoluntary 
manslaughter,  there  was  no  request  v in  writing 
to  so  charge;  and  in  the  absence  of  a  written 
request  the  court  was  not  bound  to  present  a 
theory  of  the  case  based  solely  upon  the  state- 
ment. 

2.  GBoaNAi*  ulW  ^=3»1064(7)-*GBonNDB  on 

MOTION  FOB  NEW  TBIAL  FOB  DEFBCT8  IN  IN- 
8TBU0TI0N8  INSUFFICIENT. 

There  is  no  merit  in  the  contentions  made 
in  the  second  and  third  special  grounds  of  the 
motion  for  a  new  trial,  to  the  effect  that  the 
court  erred  "in  restricting  the  charge  on  rea- 
sonable fears  to  a  narrow  and  uncertain  defini- 
tion of  same,"  and  that  he  erred  in  failing  to 
charge  on  the  principle  of  "words,  threats,  men- 
aces, and  contemptuous  gestures";  the  moyant 
not  attempting,  in  these  grounds  of  his  motion, 
to  point  out  wherein  the  charge  on  reasona- 
ble fears  was  restricted,  nor  what  charge  on 


V.  STATE  179 

8.B.) 

the  principle  of  words,  threats,  menaces,  and 
contemptuous  gestures  should  haye  been  giyen. 

8.  Gbdcinai.  law  ^=:»938(1)— New  tbial  fob 

NEWLY    DISCOyERED    IMFEACHINQ    EyiDENCE 
PBOFSBLY  DENIED. 

The  alleged  newly  discorered  eyidence,  being 
impeaching  and  cumulative  in  character,  and  not 
such  as  to  show  that  a  different  result  would 
probably  be  reached  on  another  trial,  does  not 
require  the  grant  of  a  new  trial. 

Error  from  Superior  Gourt,  Dooly  Ck)unty; 
O.  T.  (Sower,  Judge. 

Gharles  Felder  was  conyicted  of  murder, 
his  motion  for  a  new  trial  was  denied,  and 
he  brings  error.   AfSrmed. 

Gilbert  0.  Bobinson,  of  Montezuma,  for 
plaintiff  in  error. 

Joseph  B.  Wall,  Sol.  (3en.,  of  Fitzgerald, 
Clifford  Walker,  Atty.  Gen.,  and  M.  C.  Ben- 
net,  of  Atlanta,  for  the  State. 

BECK,  P.  J.  Charles  Felder  was  tried  un- 
der an  indictment  charging  him  with  the  of- 
fense of  murder,  In  that  he  had  feloniously 
killed  one  Will  Harris  by  shooting  him  with 
a  pistol.  The  jury  returned  a  yerdict  of 
guilty,  with  a  recommendation.  The  defend- 
ant made  a  motion  for  a  new  trial,  which 
was  oyerruled,  and  he  excepted. 

[1]  1.  The  original  motion  for  a  new  trial 
contains  the  general  grounds.  The  first 
ground  of  the  amendment  to  the  motion  com- 
plains of  the  failure  of  the  court  to  charge 
upon  the  law  of  yoluntary  manslaughter. 
There  was  no  request  in  writing  so  to  charge, 
but  eounsel  for  the  plaintiff  in  error  Insists 
that  the  eyidence  authorized ,  and  demanded 
a  charge  by  the  court  upon  this  subject  The 
eyidence  upon  which  the  moyant  mainly  re- 
lies as  demanding  the  charge  is  contained  In 
the  testimony  of  a  witness  for  the  defendant, 
one  Bush  West  This  witness  and  the  de- 
ceased. Will  Harris,  and  a  considerable  num- 
ber of  other  negroes  were  in  attendance  upon 
a  party  on  the  eyening  of  the  homicide.  Bush 
West  and  Will  Harris  had  an  altercation  at 
this  gathering.  Will  Harris  and  a  brother 
of  his  had  left  the  house  and  gone  off  some 
distance.  The  wife  of  West  urged  him  to  go 
home,  and,  to  quote  his  language: 

"I  pulled  out  to  go  home,  and  him  and  Hard- 
wick  Harris  run  down  to  that  oak  tree  and 
oyertaken  us,  and  Will  Harris  was  on  my  idde, 
and  he  throwed  a  pistol  in  my  face,  and  hunched 
me  with  the  pistol,  and  walked  around  and 
cursed  with  the  pistol  in  his  hand,  and  he 
cursed  around  there,  and  afterwards  another 
fellow  run  up  there,  run  around  the  tree  this 
way,  and  he  heard  him  coming,  and  he  turned 
around  to  him,  and  that  giye  me  a  chance  to  go 
home,  and  I  neyer  did  turn  around  any  more. 
I  don't  know  who  the  fellow  was  that  come 
down  there.  That  was  my  first  time  of  seeing 
Will  Harris,  was  that  night;  he  was  the  one 
that  had  some  trouble  at  the  house ;  he  shot  at 
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Kuna  one;  and  that  waa  Hdrdwlck  Harria 
with  hisu  I  knowed  him.  He  juat  run  down 
there  to  the  tree  and  waa  curaing  me,  and  when 
the  man  came  aroond  the  tree  he  just  tamed 
and  waa  cursing  at  him.  I  don't  know  what 
he  said,  and  I  just  turned  and  run,  and  I  got 
I  reckon  about  60  yards  up  the  road,  up  there 
at  another  house,  when  I  heard  the  Shooting, 
but  I  don't  know  how  many  shots  were  made; 
as  near  as  I  could  get  at  it  there  waa  about 
15  shots  made.  I  heard  a  shot  before  that  time ; 
'  when  they  first  got  out  of  the  door  I  heard  a 
pistol  fire  in  the  yard«  when  I  waa  along  about 
that  oak  tree;  and  directly  I  got  to  the  oak 
tree  they  took  and  caught  up  with  me.  I  don't 
know  who  fired  that  shot  in  the  yard;  they 
come  on  towards  me,  and  just  as  I  got  against 
the  oak  tree  I  looked  back  and  seed  them,  and 
about  that  time  they  caught  up  with  me.  That 
shot  looked  to  me  like  it  come  from  the  direc- 
tion where  they  was.  Will  was  drinking  that 
night.  I  don't  know  how  many  fusses  waa 
at  the  house  that  night." 

On  cross-examination  he  testified: 

"I  didn't  see  Charlie  Felder  after  I  got  out 
of  the  door,  after  I  left  him  there.  I  didn't 
stop  when  I  got  out  doors.  I  just  kept  going ; 
my  wife  and  her  brother  were  with  me.  Charlie 
Felder  didn't  never  catch  me.  I  had  juat  got 
to  the  tree  when  Willie  Harria  caught  me.  I 
stopped  when  Willie  holloaed  at  me.  I  had  to 
stop;  he  had  a  pistol  in  my  face;  he  run 
around  in  front  of  me,  and  Hardwick  waa  in 
the  cotton  field,  about  aa  far  as  from  here  to 
that  man  (indicating).  Hardwick  had  a  pistol 
and  Willie  had  a  piatd.  I  didn't  haye  any- 
thing* not  even  a  podket  knife.  He  just  stepped 
up  and  throwed  a  piatol  in  my  face  and  asked^ 
'Who  in  the  hell  la  you?*  I  didn't  say  nothing; 
I  was  scared  so  I  never  did  say  anything;  and 
this  fellow  run  around  from  the  tree  and  asked 
what  waa  the  matter,  and  they  turned  to  him, 
and  that  give  me  a  chance  to  get  away;  just 
as  soon  as  they  turned  to  him  I  run  on  up  the 
road.  I  don't  know  who  that  was  that  came 
around  that  tree^  I  seed  him  when  he  came 
around  there;  but  it  waa  dark  and  I  couldn't 
tell  who  he  waa.  I  can't  teU  you  how  dark  it 
waa;  it  waa  pretty  dark;  it  wasn't  dpudy; 
the  stars  were  shining ;  I  could  see  Willie  Har- 
ria, and  could  see  his  gun  and  could  see  Hard- 
wick, and  could  see  his  gun,  even  when  he 
was  in  the  cotton  field.  I  could  see  the  fellow 
whenever  he  turned  around  the  tree  all  right 
enough,  but  couldnt  see  his  face  to  tell  who  he 
was.  I  didn't  see  no  pistol  about  him.  Me  and 
my  wife  went  right  straight  on  home  from 
there;  we  had  gone  about  60  yards  when  I 
heard  the  first  shot;  waa  further  than  to  the 
back  of  the  courthouse.  I  didn't  hear  any- 
thing said  between  Willie  Harris  and  that  man 
that  came  around  the  tree,  more  than  he  asked 
what  was  the  matter;  tiiat  was  all  I  could 
understand.  I  turned  and  went  on  ofiE;  was 
running  when  I  went  away  from  there;  it 
didn't  take  me  long  to  make  50  yards ;  it  was, 
I  reckon,  more  than  50  yards;  whatever  dis- 
tance it  was  it  didn't  take  me  long  to  get 
there.  I  heard  one  shot,  and  then  I  heard 
15  more,  as  near  as  I  can  get  at  it.  I  can't 
tell  you  how  long  it  was  after  the  first  shot 
untQ  I  heard  the  f usilade ;  not  long,  more  than 
a  minutOi  .  I  had  dona  got  to  George .  Lewis' 


houses  but  I  don't  know  how  long  it  waa;  was 
in  front  of  hia  house,  right  by  hia  door.  I  didn't 
stop  at  his  house.*' 

Another  witness,  Maggie  West,  testified  an 
follows: 

'*!  am  Rush  West's  wife.  I  went  to  a  Christ- 
maa  tree  at  Lee  Adams*  during  Christmas; 
don't  recall  any  disturbance  or  fuss  there  that 
night.  I  don't  know  exactly  what  time  me  and 
my  husband  went  there  that  night.  When  we 
got  to  the  oak  tree  after  we  left  the  house, 
Hardwick  and  Will  Harria  overtaken  us.  I 
saw  them.  I  saw  Hardwick  run  up  with  a  pis- 
tol and  throw  it  on  him,  and  when  I  seen  that 
I  went  to  running.  I  didn't  hear  what  waa  aaid. 
I  don't  know  who  else  came  up  besides  them 
two  boys,  because  I  run.  There  wasn't  nobody 
with  me  and  my  husband,  because  my  aister 
and  my  brother  was  running.  I  didn't  see 
anything  after  they  run,  because  I  was  running. 
I  don't  remember  hearing  any  gun  shot,  ber 
cause  I  waa  running,  and  I  didn't  hear  noth- 
ing." 

This  Is  the  only  testimony  In  the  case  upon 
which  the  movant  can  base  the  contention 
that  the  evid^ice  required  a  diarge  upon  the 
subject  of  voluntary  manslaughter.  The  evi- 
dence for  the  state  showed  an  unprovoked 
murder.  The  eye  witnesses  introduced  by 
the  state  testified  positively  that  the  defend- 
ant stepped  from  behind  the  tree  referred  to 
in  the  foregoing  testimony,  and,  without  prov- 
ocation, shot  and  killed  Will  Harris.  If  the 
witnesses  for  the  state  spoke  truly— and  the 
Jury  evidently  believed  themr-tbe  verdict  of 
guilty  of  murder  was  a  prefer  one.  There 
is  nothing  in  the  testimony  of  Rush  West  and 
Maggie  West,  quoted  above,  which  would  au- 
thorise the  finding  that  the  homicide  was  yol- 
untary  manslaughter.  According  to  the  tes- 
timony of  Rush  West  and  his  wifi^,  the  de- 
fendant did  threaten  him  with  a  pistol  and 
placed  it  almost  against  him.  But  Rush 
West  was  not  the  slayer.  When  he  saw  him- 
self menaced  by  danger,  he  fled  from  the 
scene  and  was  about  60  yards  away  before 
firing  was  heard;  and  there  is  iiotbing  in 
his  testimony  to  show  that  Charlie  Felder 
fixed,  or  that,  if  he  fired,  he  did  so  because 
provoked  thereto  by  any  menace  to  himself, 
or  because  of  any  menace  to  Rush  West. 
There  is  nothing  in  the  evidence  to  indicate 
that  anything  had  happened  to  or  in  the  pres- 
ence of  Charles  Felder  to  arouse  or  Justify  in 
him  that  irresistible  passion  which  must  ex- 
ist in  order  to  reduce  a  homicide  from  tiie 
grade  of  murder  to  voluntary  manslaughter. 
In  his  statement,  In  substance,  he  denies 
shooting  at  alL  Possibly  there  are  involved 
in  his  statement  certain  facts  which  would 
have  reduced  the  homicide  to  voluntary  man- 
slaughter because  he  stated  matters  tending 
to  show  an  assault  upon  himself.  But  the 
court  was  not  required  to  charge  upon  a,  theo- 
ry of  the  case  pi«e8«ited  alone  by  the  state- 
ment, and  there  was  no  request  in  writing  to 
charge.   Consequently  there  was  no  error  up- 
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on  tbe  part  of  the  court  in  fiilling  to  Gbarge 
the  Uw  of  Toluntary  manslaughter. 

[2]  2.  There  is  no  merit  in  the  contentions 
made  in  the  second  and  third  grounds  of  the 
amended  motion  for  a  new  trial,  that  the 
court  erred  "in  restricting  the  charge  on  rea- 
sonable fears  to  a  narrow  and  uncertain  defi- 
nition of  the  same/'  and  that  the  court  erred 
In  failing  to  charge  on  the  principle  of 
*Vord8,  threats,  menaces,  and  contemptuona 
gestoreflT';  the  movant  not  attempting,  in 
these  grounds  of  his  motion,  to  point  out 
wherein  the  charge  on  reasonable  fears  was 
restricted,  nor  what  charge  on  the  principle 
of  ''words,  threats,  menaces,  and  contemptu- 
ous gestures"  should  have  been  given.  The 
assignments  of  error  en  the  defects  in  the 
charge  therein  referred  to  are  themselves  un- 
certain and  vague. 

[3]  8.  .The  alleged  newly  discovered  evi- 
dence, being  impeaching  and  cumulative  in 
character,  and  not  such  as  to  show  that  a 
different  result  would  probably  be  reached  on 
another  trial*  does  not  require  the  grant  of 
a  new  trial. 

The  evidence  in  the  record  authorized  the 
▼erdict,  and  the  court  did  not  err  Inover- 
ruling  the  motion  for  a  new  triaL 

Judgment  affirmed. 

AH  the  Justices  concur,  except  ATKINSON, 
^•p  absent. 
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f     H.  H.  Elders,  of  ReidsviUe,  for  plaintiff  in 
error. 

0.  h.  Oowart,  of  Olemville,  for  defendant 
In  error. 

HILL,  J.  Writ  of  error  dismissed.  All 
the  Justices  concur,  except  ATKINSON,  J., 
absent. 


(149  Oa.  S18) 

KNIGHT  T.  KNIGHT.     (No.  1S48.) 
(Supreme  Ooart  of  Georgia.    Nov.  16,  1910.) 

(ByUdbm  by  Um  Oourt.) 
DrvoBOB  ^Es»287— DiBiasBAL  or  APPSAif  worn 

INSUFnCIBNT  ASaiGNlOElIT   OV  »B»OBa. 

Whore,  in  an  application  for  temporary  ali- 
moiiy  and  counsel  f^es,  tiie  court  awarded  a 
certain  amount  as  temporary  alimony  and  coun- 
sel fees,  and  the  plaintiff  in  error  in  the  bill 
of  exceptions,  after  reciting  that  the  Judgment 
of  the  court  was  as  above  set  out,  his  sole  ex- 
ception being  in  this  language,  "And  to  this  or- 
der and  judgment  of  tbe  court  this  plaintiff  in 
error  then  excepted  and  now  excepts  to  the 
same  and  now  assigns  as  error,"  such  exlcep- 
tion  does  not  comply  with  the  requirement  that 
alleged  errors  shall  be  plainly  and  distinctly 
pointed  out.  Consequently,  under  the  ruling 
in  Holland  v.  HoUand,  147  Qa.  82,  92  S.  B.  538, 
and  cases  there  dted,  the  writ  of  error  must 
be  dismissed. 


Error  from  Superior  Court,  Tattnall  Coun- 
ty; W.  W.  Sheppard,  Judge. 

Application  by  Ophelia  Kni^t  against  W. 
]D.  E^night  for  temporary  alimony  and  coun- 
sel fees.  From  an  award  for  plaintiff  de- 
fendant brings  error.  Writ  of  error  dis- 
missed. 


(149  Ga.  106) 
COOLEY    V.   DIXON,    Sheriff. 
DIXON,  Sheriff,  v.  COOLEY. 
(Nob.  1361,  1362.) 

(Supreme  Court  of  Georgia.    Nov.  14,  1919.) 
(Syttabu9  hy  ihe  Court.) 

1.  CSJUUfAJL  LAW  ^=5»1215— CONSTBUOnON  Ot 
SSNTBNOB. 

IL  Cooley  was  convicted  of  a  misdemeanor, 
Sn  the  dty  court  of  Savannah;  and  the  follow- 
ing sentence  was  imposed:  "Whereupon  it  is 
considered  and  ordered  that  tbe  saifl  defend- 
ant do  pay  a  line  of  $500  and  costs,  and  be  dis- 
charged on  payment  thereof;  but  if  tbe  said 
defendant  fiail  to  pay  the  said  fine  and  costs, 
it  is  ordered  that  in  lieu  thereof  he  be,  for  the 
spaci  of  6  months,  imprisoned  in  the  common 
jaU  of  Chatham  county,  and  be  put  to  work 
and  labor  in  the  chain  gang  pf  Chatham  coun- 
ty for  space  of  12  months,  the  12  months  on 
chain  gang  to  be  probated.*'  Properly  con- 
strued, the  meaning  of  the  sentence  is  that,  if 
tile  defendant  shocdd  pay  a  fine  of  9500  and 
oosts,  he  should  be  discharged  on  payment 
thereof,  and  that  such  payment  would  be  an 
entire  satisfaction  of  the  sentence.  Dixon  v« 
Banghn,  149  Ga.  86,  99  S.  B.  3i. 

2.  Admission  to  bail  penbino  warr  or  xb- 

BOB. 

As  under  the  above  ruling  tbe  defendant 
was  entitled  to  a  discharge,  it  is  nnpecessary 
to  determine  whether  the  judge  hearing  the  ha- 
beas corpus  was  authorized,  upon  its  refusal, 
to  admit  ihe  defendant  to  bail  pending  his  writ 
of  error  in  the  ease  in  the  Supreme  Court 

« 

Brror  from  Superior  Court,  Chatham  Coun- 
ty; P.  W.  Meldrim,  Judge. 

Habeas  corpus  by  R.  Cooley  against  M.  W« 
Dixon,  sherlft,  etc  From  the  Judgment  plain- 
tiff brings  error,  and  the  defepdant  takes  a 
cross-bill  of  ezception&  Reversed  on  main 
bill  of  exceptions,  and  cross-bill  dismissed. 

Robt  L.  Coldlng  and  M.  H.  Bernstein,  both 
of  Savannah,  for  plaintiff  in  error. 

Walter  C.  Hartridge,  SoL  Gen.,  of  Savan- 
nah, for  defendant  in  error. 

FISH,  C.  J.  Judgment  reversed  on  the 
main  bill  of  exceptions.  Cross-biU  dismissed. 
All  the  Justices  concur,  except  ATKINSON, 
J.,  absent 
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049  Ga.  606) 

BLAOK  y.  BLACK.  (No.  1367.) 

(Supreme  Court  of  Ceorgia.     Not.  14,  1919.) 

(SvUahus  hy  the  Court.) 

1.  DivoBOE  ^=s>27(18)— Obuel  treatment. 

Under  the  ruling  in  Ring  v.  Ring,  118  Ga. 
183,  44  S.  E.  861,  62  L.  R.  A.  878,  Brown  v. 
Brown,  129  Ga.  247,  58  S.  E.  825,  and  Stoner 
y.  Stoner,  134  Ga.  368,  67  S.  E.  1030,  the 
evidence  failed  to  show  a  case  of  cruel  treat- 
ment which  authorized  the  grant  of  a  divorce 
on  that  ground.  The  court  therefore  erred  in 
overruling  the  defendant's  motion  for  new  trial. 

2.  DiyoECE  ^=:»287— Wife's  bioht  to  pbbma- 

NBNT    ALD£ONT    AFIEB    UNAX7TH0BIZED     DI- 
yOBCE. 

The  verdict  for  permanent  alimony,  based  as 
it  was  upon  the  unauthorized  grant  of  a  total 
divorce  between  the  parties,  will  be  set  aside, 
without  prejudice  to  the  right  of  the  plaintiff, 
while  living  in  a  bona  fide  state  of  separation, 
to  prosecute  her  suit  for  permanent  alimony. 

Error  from  Superior  Court,  Lauremi  Coun- 
ty;  J.  L.  Kent,  Judge. 

Suit  by  S.  K.  Black  against  T.  H.  Black  for 
divorce  on  the  ground  of  cruel  treatment  and 
for  temporary  and  permanent  alimony.  Judg- 
ment awarding  a  total  divorce,  giving  plain- 
tiff alimony  and  allowance  for  support  of 
child,  motion  for  new  trial  denied,  and  de- 
fendant brings  error.    Reversed. 

Mrs.  Sarah  Knight  Black  filed  her  petition 
for  divoroe  and  for  temporary  and  perma- 
nent alimony  against  T.  H.  Black.  The 
ground  on  which  the  divorce  was  sought  was 
cruel  treatment  On  the  trial  the  plaintiff 
testified:  She  had  known  the  defendant  for 
about  five  years  prior  to  her  marriage;  when 
she  was  a  girl  11  or  12  years  old,  he  often 
presented  her  with  jewelry  and  other  pres- 
ents, and  was  quite  kind  to  her.  When  she 
was  about  15  years  old,  he  proposed  marriage 
to  her.  She  did  not  Immediately  accept  his 
proposal,  but  regarded  it  as  a  joke,  and  told 
him  that  he  was  too  old  to  marry  her;  that 
he  was  old  enough  to  be  her  grandfather. 
Finally,  she  learned  to  respect  him  and  to 
love  him  "with  parental  love."  She  married 
the  defendant  on  February  22, 1917,  when  she 
was  about  17  years  old.  In  substance,  the 
acts  of  cruelty  charged  may  be  given  in  the 
plainturs  language  as  follows: 

"The  second  morning  after  we  were  married, 
I  tied  his  tie  for  him,  and  when  he  came  back 
to  the  house  it  was  tied  in  a  different  way, 

and  he  said  Mrs. tied  it  for  him,  and 

that  after  she  tied  his  tie  over  then  she  threw 
her  arms  around  him  and  kissed  him.    •    »    * 


This  had  a  considerable  effect  on  my  mind  and 
feeling,  made  me  feel  very  badly.  «  «  *  The 
third  night  after  we  were  married,  he  wanted 
to  retire  between  6  and  7  o'clock,  and  I  said 
I  wasn't  ready  to  go  to  bed,  and  he  says,  *Yoa 
little  blame  fool!  What  you  think  I  married 
you  for?'  He  says,  *You  do  what  I  say  do.'" 
On  that  night  *'he  got  up  about  11  o'clock  and 
reared  around,  cursed  me,  and  abused  me. 
*****  He  called  me  a  blame  fool,  a  little  devil, 
and  a  danm  fool.  *  *  *  He  said  that  his 
children,  were  very  much  dissatisfied  about  our 
marriage,  and  he  was  the  same  way.  «  *  * 
On  the  second  Sunday  he  asked  me  if  I  didn't 
want   to  go   down   to  my  home.    •    *    *    He 

went  to  ride  with  Mrs.  and  Mrs.  

[a  daughter  of  tiie  defendant  and  a  lady  friend], 
and  rode  until  after  night."  The  plaintiff  was 
made  to  feel  unwelcome  in  the  home.  Defend- 
ant's children  would  have  nothing  to  do  with 
her.  The  plaintiff  suffered  a  great  deal  mentally, 
and  cried  a  great  deaL  The  defendant  abused 
her  because  she  had  sent  a  boy  to  him  to  collect 
an  account  from  him.  He  repeatedly  expressed 
the  wish  that  she  would  return  to  her  home; 
and  finally,  about  five  weeks  after  t^e  marriage, 
"he  told  me  to  get  my  hat  and  leave.  •  ♦  ♦ 
He  says,  *I  want  you  to  leave  on  account  of  my 
childnm  being  dissatisfied.'  He  told  me  that 
he  wanted  me  to  take  my  hat  and  leave.  The 
last  time  he  told  me  this  I  took  my  hat  and 
left.  I  did  not  give  him  any  cause  to  treat  me 
this  way.  *  *  *  i  separated  from  Mr.  Black 
on  the  24th  of  March,  and  the  baby  was  bom 
on  the  20th  of  December,  1917.  ♦  •  ♦  Mr. 
Black  has  never  done  anything  for  me  in  any 
way,  for  me  or  the  baby  either,  during  the  time 
I  was  confined." 

The  alleged  acts  of  cruelty  were  denied  by 
the  defendant;  and  it  was  admitted  that  at 
the  time  of  the  birth  of  the  child  the  defend* 
ant  was  paying  the  plaintiff  $20  per  month 
as  temporary  alimony,  under  order  of  the 
court  On  the  trial  the  court  submitted  to 
the  jury  certain  Questions;  and  the  jnry 
found,  in  answer  to  the  questions,  that  the 
plaintiff  was  entitled  to  a  total  divorce; 
that  the  disabilities  of  the  defendant  should 
be  removed;  that  the  plaintiff  was  entitled  to 
alimony  in  the  sum  of  $400,  and  the  child  to 
an  allowance  of  $25  per  month  for  16  years, 
payable  to  the  ordinary  on  the  first  of  each 
month.  The  defendant's  motion  for  new 
trial  was  overruled,  and  he  excepted. 

W.  O.  Davis  and  W.  A.  Dampier,  both  of 
Dublin,  for  plaintiff  in  error. 

Fairdoth  &  Olaxton,  of  Wrlghtsville,  and  JI 
S.  Adams  and  R.  Earl  Camp,  both  of  Dublin^ 
for  defendant  in  error. 

OEOROE,  J.  Judgment  reversed.  All  the 
Justices  concur,  except  ATKINSON,  J.,  ab- 
sent 
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(149  Ga.  508) 

ZEIGLEB  T.  ZEIGIiEB  et  aL     (No.  1884.) 
(Supreme  Ck)art  of  Georgia.     Nov.  14,  1910.) 

(Syllahus  Inf  t^  Oowri.) 

DivoBCB  ^=s>27(18),  37(5)— PuEADiNO;    cbubx 
treatment;    desebtion. 

In  the  petition  for  divorce  it  is  alleged: 
Petitioner  and  defendant  were  married  in  1889. 
Defendant  was  adjudged  to  be  insane,  and  was 
committed  to  the  Georgia  State  Sanitarium  for 
insane  persons  in  1898,  where  she  has  since 
been  confined  as  an  insane  person.  In  Sep- 
tonber,  1889,  defendant  struck  petitioner,  there- 
by  inflicting  a  serious  wound  upon  his  person. 
"From  October  1,  1897,  until  May  1,  1898,  de- 
fendant continued  in  a  constant  state  of  quar- 
reling and  cruelly  treating  petitioner  until  such 
conduct  became  unbearable;  and  defendant, 
without  cause  on  the  part  of  petitioner,  left 
him  and  remained  away  until  iQie  became  in- 
sane." Petitioner  was  without  fault  during  the 
time  he  and  his  wife  lived  together.  "Petition- 
er did  not  directly  or  indirectly  condone  the 
treatment  of  his  wife,  nor  did  the  relation  of 
husband  and  wife  ever  exist  after  she  became  in 
the  rage  and  left  him  without  cause."  Held, 
that  no  (»use  for  a  divorce  was  set  forth  in  the 
petition,  either  on  the  ground  of  cruel  treat- 
ment (Ring  V.  Bing,  118  Ga.  183,  44  S.  E. 
861,  62  L.  B.  A.  878;  Stoner  v.  Stoner,  134 
Ga.  368,  67  S.  E^  1030 ;  Black  v.  Black,  101 
8.  E.  182,  this  day  decided),  or  on  the  ground 
of  desertion  (Civil  Code  1910,  I  2945),  as  it 
appears  from  the  petition  that  defendant  was 
adjudged  to  be  insane  within  less  time  after 
the  desertion  than  three  years,  and  has  since 
remained  insane,  and  therefore  not  responsi- 
ble for  her  acts  during  that  time.  According- 
ly, the  court  did  not  err  in  dismissing  the  peti- 
tion on  general  demurrer. 

Error  from  Superior  Court,  Berrien  Coun- 
ty; W.  E.  Thomas,  Judge. 

Suit  for  divorce  by  J.  W.  Zeigler  against 
Lu  Bi.  Zeigler.  Petition  dismissed  on  general 
demurrer,  and  plaintiff  brings  error.  Af- 
firmed. 

J.  D.  Lovett  and  Story  &  Story»  all  of  Nash- 
ville, for  plaintiff  in  error. 

Clifford  E.  Hay,  SoL  Gen.,  of  Thomasville^ 
for  defendant  in  error. 

FISH,  0.  J.  Judgment  affirmed.  All  the 
Justices  <K)ncar,  except  ATKINSON,  J.,  ab- 
sent. 


(149  Ga.  532) 

SCHULZE  T.  SCHULZE.    (No.  1S90.) 

(Supreme  Court  of  Georgia.    Nov.  17,  1919.) 
(ByUdbuB  htf  the  Court) 

1.   DiVOBCB   ^=»16S— COIXATBRAL   ATTAOX    ON 
DXCBEB. 

Where  in  the  superior  court,  after  two  con- 
current verdicts,  a  total  divorce  was  decreed 


in  favor  of  one  who  was  alleged  to  be  "of  the 
county  in  which  the  suit  was  pending,  and  ''a 
bona  fide  resident  of  the  state  of  Georgia,"  such 
judgment,  if  regular  upon  its  face,  cannot  be 
collaterally  attacked  in  another  proceeding,  in 
a  different  county,  on  the  ground  that  some  of 
the  allegations  in  the  petition  were  untrue  and 
fraudulent.  A  judgment  of  the  superior  court, 
apparently  regular  and  legal,  can,  after  the  time 
for  excepting  thereto  has  expired,  be  set  aside 
only  by  instituting  a  proper  proceeding  for  that 
purpose  in  the  court  wherein  such  judgment 
was  rendered. 

2.  DiVOBOB   ^=»172— PSBSUMFTIOIT    Or   NBGBS- 
BABT  JUBI8DZCTI01TAL  FACTS. 

Such  a  decree  of  total  divorce  as  is  just  re- 
ferred to  was  attacked  in  a  proceeding  for  ali- 
mony. According  to  the  record  in  the  case  be- 
fore us  the  plaintiff  in  the  divorce  suit  filed 
therewith  an  affidavit  that  the  defendant  did  not 
reside  in  this  state,  but  was  a  resident  of  the 
state  of  Ohio.  The  sherifiTs  return  was  to  the 
effect  that  "the  defendant  does  not  reside  in  the 
county  of  BHilton  or  in  the  state  of  Greorgia." 
Thereupon  the  court  ordered  service  by  publica- 
tion. Sufficient  time  intervened  between  the 
judge*s  order  and  the  first  verdict  for  the  re- 
quired publication,  but  it  does  not  affirmatively 
appear  that  the  judge  did,  as  required  by  stat- 
ute, pass  an  order  before  the  trial,  reciting  that 
sudi  service  had  been  properly  perfected.  HMp 
the  court  being  one  of  general  and  competent 
jurisdiction,  it  will  be  presumed  that  all  neces- 
sary jurisdictional  facts  appeared. 

3.  REFU8AI*  TO  OVEBBULE  FOBICBB  DBOISION. 

On  review  we  are  of  the  opinion  that  the 
case  of  Hood  v.  Hood,  143  Ga.  616,  85  S.  B. 
849,  was  correctly  decided,  and  the  request  to 
overrule  that  decision  is  denied. 

4.  Admission  of  kvidbnob. 

Applying  the  principles  above  announced,  it 
was  error  to  admit  the  record  of  the  divorce 
proceedings  in  Fulton  county  as  a  basis  for  a 
collateral  attack  on  the  judgment  rendered 
therein. 

Error  from  Superior  Court,  Riehmond 
County;  H.  C.  Hammond,  Judge. 

Suit  by  B.  H.  Schulze  against  G.  A.  Schulze 
for  temporary  and  permanent  alimony  for 
maintenance  of  herself  and  child.  Judgment 
for  plaintiff  and  defendant  brings  error.  Re- 
versed. 

Wm.  H.  Fleming,  of  Augusta,  for  plaintiff 
in  error. 

W.  Inman  Curry,  of  Angnsta,  for  defendant 
In  error. 

GIIiBBRT,  J.  Bertha  Hamilton  Schulze 
filed  a  petition  against  Gnatave  Arthur 
Schulze,  alleging  their  marriage,  abandon* 
ment  by  the  husband,  and  his  failure  and  re- 
fusal to  contribute  to  the  support  of  herself 
and  child.  She  prayed  for  the  issuance  of 
a  writ  ne  exeat,  and  that  she  be  granted 
temporary  and  permanent  alimony  for  the 
maintenance  of  herself  and  child*    In  hia 


4s>For  oth«r  eases  see  sams  topic  and  KBT-NUMBB&  in  all  Key-Numbered  Digests  and  Indexes 
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answer  the  defendant  set  up  -that  on  July  2, 
1918»  he  had  obtained,  In  Folton  superior 
court,  a  decree  of  total  divorce  from  the 
plaintiff,  and  that  she  had  no  right  in  law 
to  file  any  suit  for  alimony,  and  the  suit 
should  be  dismissed,  alleging  also  his  will- 
ingness to  contribute  to  the  support  of  the 
child.  At  the  hearing  the  defendant  offered  in 
evidence  a  certified  copy  of  the  final  decree  of 
divorce  rendered  in  his  favor  in  Fulton  su- 
perior court  against  the  plaintiff.  The  plain- 
tiff Introduced  in  evidence  a  certified  copy 
of  the  divorce  proceedings,  including  an  af- 
fidavit by  G.  A.  Schulze  that  the  defendant. 
Bertha  Schulze,  was  a  resident  of  the  state 
of  Ohio,  but  that  he  was  unable  to  give  her 
exact  address.  Plaintiff  claimed  the  right  to 
attack  the  decree  of  total  divorce  for  fraud, 
on  three  groxmds,  to  wit:  (1)  That  the  plain- 
tiff in  the  divorce  suit,  G.  A.  Schulze,  was  a 
resident  of  Richmond  county;  (2)  that  he 
knew  the  address  of  Mrs.  Schulze ;  (3)  that 
the  period  of  separation  between  them  did 
not  cover  a  period  of  three  years.  Counsel 
for  the  defendant  objected  to  the  introduc- 
tion of  this  record  for  any  purpose  other  than 
what  appeared  on  its  face,  claiming  that  the 
final  decree  could  not  be  attacked  upon  any 
of  the  charges  of  fraud  alleged,  as  they  in- 
volved issues  of  fact  which  could  only  be 
determined  by  a  lury  In  a  proceeding  In  Ful- 
ton superior  court  to  set  aside  the  verdict 
and  final  decree  of  divorce.  The  court  ad- 
mitted the  record  for  all  purposes.  Hie  de- 
fendant then  moved  the  court  to  dismiss  the 
proceeding,  on  the  ground  that  the  record  in 
the  divorce  case  showed  no  defect  which 
would  render  the  final  decree  void,  and  that 
the  petition  for  alimony  could  not  be  en- 
tertained so  long  as  that  decree  stood  unim- 
peached  on  the  records  of  the  court  by  which 
it  was  rendered,  and  that  no  collateral  at- 
tack could  be  made  in  this  proceeding  by 
raising  questions  of  fact  as  to  the  residence 
of  G.  A.  Schulze,  or  as  to  the  address  of  Mrs. 
Schulze,  or  as  to  the  length  of  separation  be- 
tween the  parties.  The  plaintiff  introduced 
other  evidence  which,  under  the  view  we 
entertain  of  the  law  of  the  case.  Is  imma- 
teriaL  The  court  passed  an  order  requiring 
the  defendant  to  pay  as  alimony  $50  on  the 
17th  day  of  each  month  beginning  March  17> 
1919,  and  $160  as  attorney's  feea 

[1]  L  "A  judgment  that  is  void  may  be 
attacked  in  any  court,  and  by  anybody.  In 
all  other  cases  Judgments  cannot  be  im- 
peached collaterally,  but  must  be  set  aside  by 
the  court  rendering  them."  Qvil  Oode,  S 
5968.  'Tfae  Judgment  of  a  court  of  compe- 
tent Jurisdictimi  cannot  be  collaterally  at- 
tacked in  any  other  court  for  irregularity, 
but  shall  be  taken  and  held  as  a  valid  Judg- 
ment until  it  is  reversi3d  or  set  aside."  <^viJ 
Oode,  i  5968;  The  final  Judgment  rendered 
In  Fulton  superior  court,  awarding  a  total 


divorce  is  apparently  regular.  There  is 
nothing  on  its  face  to  show  invalidity.  This 
is  not  a  proceeding  by  way  of  writ  of  er- 
ror from  that  court.  It  is  a  collateral  at- 
tack in  a  proceeding  for  alimony  in  the  su- 
perior court  of  another  county.  The  Judg- 
ment is  a  complete  bar  to  the  recovery  of 
alimony  so  long  aa  It  stands  unimpeached; 
and  the  only  method  by  which  it  can  now  be 
set  aside  is  by  instituting  a  proper  proceed- 
ipg  for  that  purpose  in  the  court  wherein 
such  Judgment  was  rendered.  Dixon  v.  Bax- 
ter, 106  Ga.  180,  32  S.  E.  24 ;   Hood  v.  Hood. 

143  Ga.  616.  85  S.  B.  849 ;  McLeod  v.  McLeod. 

144  Ga.  359,  87  S.  S.  286;  Herman  on  Es- 
toppel, IS  862,  364;  Freeman  on  Judgments 
(4th  Ed.)  tS  130,  133;  Vanfleet's  Oollateral 
Attack,  I  62. 

[2]  2.  It  is  argued  that  the  certified  copy 
of  the  divorce  proceedings.  Introduced  by 
the  plaintiff  in  the  alimony  suit,  fails  to  show 
that  the  Judge  of  the  superior  court  of  Fulton 
county  passed  an  order  before  the  trial  of 
the  case,  adjudging  that  service  by  publica- 
tion had  been  effected,  as  required  by  the 
Oivil  Oode,  |  5558,  and  that  this  omission  con- 
stitutes a  defect  on  the  face  of  the  record 
which  invalidates  the  Judgment  The  statute 
mentioned  does  explicitly  require  the  court 
to  pass  such  an  order  before  the  trial,  and 
it  is  the  duty  of  the  court  to  comply  with 
the  statute;  but  an  order  of  the  court,  re- 
citing that  service  has  been  perfected  is  not 
itself  servica  It  is  an  adjudication  that 
satisfiiotory  evidence  of  service  has  been 
submitted  to  the  court,  and  that  it  met  the 
requirement  of  the  statute.  Failure  to  take 
the  order  is  an  irregularity  of  practice.  It 
does  not  amount,  to.  an  affirmative  showing 
irom  the  record  that  service  has  not  been 
perfected.  In  the  present  case  such  an  order 
may  or  may  not  have  been  passed.  Oertalnly 
we  are  not  authorized  to  assume  from  the 
record  before  us  that  such  an  order  was  not 
taken.  The  superior  court  is  a  court  of  gen- 
eral Jurisdiction;  and  having  exercised  Juris- 
diction and  rendered  Judgment,  we  mnst  pre- 
sume that  all  necessary  Jurisdictional  facts 
appeared.  The  Judgment  of  the  court  imports 
verity,  and  is  not  open  to  collateral  attack 
In  another  court  Barnes  V.  Underwood,  54 
Ga.  87;  Davis  v.  Howard,  56  Ga.  430;  Mayer 
V.  Hover,  81  Ga.  306,  815,  7  S.  E.  562;  Hobby 
V.  Bunch,  83  Ga.  12,  18, 10  S.  B.  113,  20  Am. 
St  R^.  301 ;  Wagnon  v.  Pease,  104  Ga.  417, 
30  S.  E.  895;  Beinhart  y.  Blackshear,  105 
Ga.  799,  31  S.  D.  748  (2);  Strtngfellow  v. 
Stringf ellow,  112  Ga.  404,  37  S.  E.  767 ;  Mll- 
ner  v.  Ned,  114  Ga.  121,  39  S.  E.  890;  Jo»- 
sey  V.  Brown,  llO'Ga.  758,  47  S.  E:.  350  (15, 16) ; 
Jones  V.  Smith,  120  Ga.  642,  48  S.  E.  134; 
Davis  V.  Albritton,  127  Ga.  519,  56  S.  E.  514, 
8  I4.  B.  A.  (N.  S.)  820,  119  Am.  St  Rep.  352 ; 
Wash  V.  Dickson,.  147  Ga.  540,  94  S.  E.  1009. 
An  examination  of  the  record  in  the  dexk'a- 
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office  of  tliis  court  dlscloBeB  tbe  fftet  that  in 
the  case  of  Hood  y.  Hood,  snpra,  it  was  not 
shown  that  the  court  passed  an  order  to  the 
effect  that  serrlce  by  publication  had  been 
perfected.  The  effect  of  failure  to  affirma- 
tively show  compliance  with  the  statute  (Civil 
Code,  I  5558),  requiring  the  judge  trying  the 
ease  to  pass  an  order  reciting  that  service  has 
been  perfected,  may  be  analogized  to  the 
statutory  requirements  in  regard  to  the  ap^ 
pointment  of  guardians  for  minors.  In  the 
case  of  Taliaferro  v.  Calhoun,  137  Ga.  42U 
73  S.  B.  676,  It  was  said : 

"It  has  been  held  *  •  •  that  a  decree  of  a 
court  of  equity  affecting  minors  will .  not  be 
treated  as  void  because'  the  record  of  the  pro- 
ceedings upon  which  it  was  based  does  not 
affirmatively  show  that  service  upon  all  parties 
at  interest  was  duly  made*'— citing  Wagnon  v. 
supra. 


As  was  said  by  Mr.  Juatioe  Jackson  in 
Davis  T.  Howard,  supra: 

*'It  will  be  presumed  that  a  court  of  general 
jurisdiction  of  the  subject-matter  and  persons 
did  all  things  precedent  to  the  judgment  right, 
unless  tiie  contrary  appear  on  its  face.  If  It 
'carries  its  death  wound  tiiere  on  its  face^'  it 
is  dead  everywhere,  and  may  be  pronounced  but 
a  lifeless  corpse  by  any  court  that  looks  at  it. 
But  if  it  seems  to  be  alive,  and  only  in  view  of 
some  irregularity,  as  in  the  matter  of  the  kind 
of  notice,  not  seen  on  its  person,  but  to  be 
shown  aliunde,  it  be  si<&  unto  death,  then  it 
must  be  killed,  if  it  deserve  death,  by  the  court 
that  gave  it  birth." 

This  case  differs  in  its  facts  from  the  case 
of  Parish  v.  Parish,  32  Ga.  653,  dted  by  de- 
fendant in  error,  whera  the  petition  for  di- 
vorce itself  alleged  that  the  defendant  ''had 
lately  been  residing  •  •  •  in  the  county 
of  Emanuel,"  adjoining  the  county  of  Bul- 
lodi,  wherein  the  suit  was  pending.  Tl^e 
sberifTs  return  recited  that  the  ''defendant 
was  not  to  be  found  in  the  county  of  Bulloch." 
Obviously  neither  the  allegation  of  the  peti- 
tion nor  the  return  of  the  sheriff  was  suffi- 
cient to  show  more  than  that  the  defendant 
was  not  to  be  found  in  either  of  the  two 
counties  mentioned,  and  both  together  were 
insufficient  to  show  that  the  defendant  was 
not  a  resident  of  the  state  of  Georgia.  Ko 
other  service  was  effected  on  the  defendant, 
nor  any  other  action  taken  by  the  court  in 
reqpect  thereto,  nor  was  there  any  appear- 
ance by  the  defendant.  Such  a  showing  as 
to  the  residence  of  the  defendant  was  plain- 
ly insufficient  to  authorize  the  court  to  order 
service  by  publication.  The  judgment  in  this 
case  was  declared  null  and  void  because  the 
court  rendering  the  judgment  did  not  have 


jurisdiction,  all  of  which  appeared  on  the 
face  of  the  reccMrd. 

[3]  3.  On  review  we  are  of  the  opinion  that 
the  case  of  Hood  v.  Hood,  supra,  was  correct- 
ly decided,  and  the  request  to  overrule  the 
same  13  denied. 

[4]  4.  The  erroneous  ruling  as  to  the  ad- 
misd(Hi  of  the  divorce  proceedings  for  the 
purpose  of  a  collateral  attack  requires  a  re- 
versal of  the  judgment. 

Judgment  reversed. ' 

All  the  Justices  concur,  except  ATKINSON, 
J.,  absent. 


(140  Oa.  612) 

WIIiKBS  et  aL  v.  FOLSOM.  (No.  1464.) 
(Supreme  Ck>art  of  Georgia.     Nov.  14,  1919.) 

(SyUabua  by  the  Court.) 

lufjxmcaow  ^=3»133^Intbblooutoby  injunc- 
tion DISFOSaBSSiCNQ  DEFENDANT  AND  JU>- 
ICITTINa  PLAINTIFF  TO  POSSESSION  A  ICANAA- 
TOBT  ZNJTXNCnON. 

This  ease  is  in  principle  controlled  by  the  de- 
cision in  Glover  v.  Newsome,  134  Ga.  375,  67 
S.  B.  936^  where  it  was  held  that  "an  interlocu- 
tory injunction^  which,  if  enforced,  would  re- 
sult in  the  dispossession  of  the  defendant  and 
the  admission  of  the  plaintifi  into  possession 
^  the  premises  in  controversy,  is  in  legal  ef- 
fect a  mandatory  injunction;  and  the  relief 
afforded  by  this  injunctive  order  is  not,  under 
our  law,  within  the  proper  scope  of  the  writ 
of  injunction."  It  1b  distinguishable  on  its 
facts  fi?om  the  cases  of  Mackenzie  v.  Minis,  132 
Ga.  323.  63  S.  B.  900,  23  li.  B.  A.  (N.  S.) 
1003,  16  Ann.  Cas.  723,  Ck>Ilins  Brothers  Go. 
V.  Georgia  Hotel  Oo.^  142  Ga.  703,  83  S,  B. 
660,  and  Marshall  v.  Matthews,  149  Ga.  — ^ 
100  S.  E.  103.  It  was  therefore  error  to  enjoin 
the  defendants,  who  were  in  actual  possession 
and  asserting  title,  from  further  trespassing 
upon  the  land  in  dispute,  from  bedding  posses- 
sion of  the  same,  and  from  keeping  their  propr 
erty  and  effects  thereon. 

Error  from  Superior  .€k>urt,  Broohs  Cknin- 
ty;  W.  B.  Thomas,  Judge. 

Action  for  injunction  by  I.  h,  Folsoqi 
against  O.  W.  Wilkes  and  others.  Judgment 
for  plaintiff,  and  defendants  bring  error.  Be- 
versed. 

J.  J.  Mtrray,  of  Yaldosta,  for  plaintiffs  in 
error. 

Branch  &  Snow,  of  Quitman,  for  defendant 
in  error. 

GBOBGE,  J.  Judgment  reversed.  All  the 
Justices  concur,  except  ATKINSON,  J.,  ab- 
sent 
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a49  Oft.  657) 

GABRETT  et  aL  y.  OOWART  et  aL 
(No.  1885.) 

(Supreme  C!oart  of  Georgia.     Nov.  20,  1919.) 
(SyUabus  hy  the  Court) 

1.  Quo  WABRANTO  ^=s>34— InFOBMATION  BT 
CITIZEN  WITHOXn  INTSBVENTION  Or  STATE 
OFFICER. 

The  court  did  not  err  in  overruling  a  mo- 
tion to  dismiss  the  information  in  the  nature 
of  a  quo  warranto,  based  on  the  ground  that 
such  a  proceeding  must  be  brought  by  a  public 
officer  in  the  name  of  the  state  on  the  relation 
of  private  persons.  An  information  in  the 
nature  of  a  writ  of  quo  warranto  may  be  legally 
instituted  by  a  citizen  and  taxpayer,  or  a  de- 
feated candidate,  in  his  own  name,  without  the 
intervention  of  the  state  through  one  of  its 
public  officers. 

2.  Quo  WABEANTo  ^=^22,  52— Ineuoibilitt 

TO  HOLD  TOWN  OFFICE;    EFFECT  OF  DISQUAU- 

ncATioN  OF  officbe;    demubbsb  to  peti- 
tion. 

The  court  did  not  err  in  overruling  the  de- 
murrers to  the  petition,  based  on  the  ground  that 
no  cause  of  action  was  set  out,  and  xhat  the 
facts  did  not  show  that  respondents  are  ineligi- 
ble to  hold  the  offices,  the  title  to  which  it  was 
sought  to  inquire  into  by  the  writ  in  the  nature 
of  a  writ  of  quo  warranto.  Other  grounds  of 
the  demurrer  were  expressly  abandoned.  The 
court  did  not  err  In  rendering  a  judgment  of 
ouster  against  the  respondents,  based  upon  the 
agreed  statement  of  facts,  notwithstanding  cer- 
tificates of  election  had  been  issued  to  the  re- 
spondents, and  they  had  taken  the  oath  of  office 
and  assumed  the  duties  thereof. 

(Additional  SyUabuM  hy  Editorial  Staff,) 

3.  Quo  WABBANTO  ^=3»1— NATUBE  OF  WBIT. 

The  ancient  common-law  writ  of  quo  war* 
ranto  was  a  writ  of  right  by  the  king  or  the 
crown,  and  issued  as  of  course  at  the  instance 
of  the  Attorney  General,  and  was,  strictly  speak- 
ing, a  dvil  remedy. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  JPhrases,  First  and  Second  Series,  Quo  War- 
ranto.] 

4.  Quo  WABBANTO  ^=:»1  —  "InFOBUATION  IN 
NATUBB  OF  QUO  WABBANTO." 

The  ''information  in  the  nature  of  a  quo 
warranto"  originally  partook  of  the  character 
of  a  criminal  proceeding,  though  it  has  long  since 
lost  its  character  as  such. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Informa- 
tion in  the  Nature  of  Quo  Warranto.] 

5.  Quo  WABBANTO  ^=:>42— LeAVX  OF  COUBT  TO 

Attobnet  Genebal. 

Under  the  common  law,  the  Attorney  Gen- 
eral, acting  for  the  crown,  was  not  required  to 
obtain  the  leave  of  the  court  in  order  to  file 
quo  warranto  against  persons  usurping  public 
offices,  but  had  the  independent  right  to  do  so 
in  behalf  of  the  public. 


6.  Elections  Q3»83— Patubnt  of  taxes  as 
qualification  to  vote;    "taxes  legally 

BEQUIBED." 

Under  charter  of  town  of  Arlington  (2  Acts 
1890-91,  p.  869)  requiring  those  seeking  to 
vote  to  make  oath  that  they  have  paid  all 
taxes  "legally  required"  of  them  by  the  town, 
payment  of  all  taxes  due  to  it  does  not  qualify 
as  a  voter  thereof,  in  view  of  section  3,  that 
qualification  of  voters  at  an  election  shall  be 
those  required  for  electors  for  the  General  As- 
sembly, one  of  which  is  that  they  shall  have 
paid  all  taxes  required  since  adoption  of  Georgia 
Constitution  of  1877;  the  words  "legally  re- 
quired" referring  to  all  taxes,  state,  county,  and 
municipal. 

[Ed.  Note.— For  other  definitions^  see  Words 
and  Phrases,  First  and  Second  Series,  Legally 
Required.] 

7.  Elections    ^=5»83  —  Qualifications    of 
votebs;  appsabance  of  name  on  beoistba- 

TION  LIST. 

Under  charter  of  town  of  Arlington  (2  Acts 
1890-91,  p.  869),  making  it  a  qualification  to 
vote  that  a  citizen  shall  take  oath  to  having 
paid  all  legal  taxes  required  by  town,  and  by 
section  3  making  qualifications  of  voter  those 
required  for  the  electors  for  the  General  Assem- 
bly, a  taxpayer  may  be  ineligible,  though  not 
on  list  of  defaulters,  and  though  no  execution 
is  issued  against  him,  and  that  a  voter's  name 
appears  on  registration  list  is  not  the  conclusive 
test  of  his  qualification  to  vote,  nor  will  a  re- 
moval of  ineligibility,  after  entering  into  town 
office,  comply  with  the  statute. 

8.  Appeal  and  ebbob  ^=»160  —  Issues  not 

UADE  IN  TBIAL  COUBT  NOT  TO  BE  CONSID- 
EBED. 

Issues  attempted  to  be  raised  by  assign- 
ments of  error  in  the  bill  of  exceptions,  which 
were  not  made  in  the  trial  court,  cannot  be 
considered  by  the  Supreme  Court. 

Error  from  Superior  Court,  Calhoun  Coun- 
ty; W.  M.  Harrell,  Judge. 

Information  in  the  nature  of  a  quo  war- 
ranto by  J.  S.  Cowart  and  others  to  Inquire 
into  the  right  of  B.  M.  Garrett  to  the  office  of 
mayor  of  the  town  of  Arlington  and  into  the 
right  of  O.  P.  Gleaton  and  R.  A.  Rogers  to  the 
offices  of  aldermen  thereof.  Judgment  for  re- 
lators, holding  respondents  ineligible  to  hold 
their  offices,  and  they  bring  error.    Affirmed. 

B.  W.  Fortson,  of  Arlington,  for  plaintiffs 
In  error. 

J.  M.  Cowart,  of  Arlington,  and  L.  M.  Ram- 
bo,  of  Blakely,  for  defendants  In  error. 

■ 

GILBERT,  J.  J.  S.  Cowart  and  others  ap- 
plied for  and  obtained  leave  to  file,  on  behalf 
of  themselves  and  all  others  similarly  situ- 
ated, an  information  in  the  nature  of  quo 
warranto,  in  order  to  inquire  into  the  right  of 
B.  M.  Garrett  to  the  office  of  mayor  of  the 
town  of  Arlington,  and  into  the  right  of  C.  P. 
Gleaton  and  R.  A.  Rogers  to  hold  the  offices 
of  aldermen  of  said  municipality.    The  peti- 
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tlon  alleged  that  the  respondents  w«ne  not 
eligible  to  hold  the  offices  under  the  laws  of 
this  states  fixing  the  qualifications  for  holding 
said  offices;  that  under  the  charter  of  said 
municipality  it  is  provided  that  no  person 
shall  be  eligible  to  any  office  in  the  town  of 
Arlington  who  is  not  eligible  as  a  voter,  and 
that  the  qualifications  of  voters,  as  declared 
by  said  charter,  are  '*such  as  are  required  for 
electors  for  the  General  Assembly,"  etc.,  and 
one  of  the  qualifications  of  voters  for  mem* 
ben  of  the  General  Assembly  is  the  payment 
of  all  taxes  which  may  have  heea  required  of 
him  since  the  adoption  of  the  Oonstitution 
of  1877  that  he  has  had  an  opportunity  of 
paying  agreeably  to  law;  and  that  respond- 
ents had  not  complied  with  the  above  re- 
quirement as  to  the  payment  of  taxes.  The 
petition  was  not  filed  through  any  public 
officer  of  the  state,  nor  was  the  state  made 
a  party  thereto.  At  the  hearing  the  respond- 
ents presented  a  motion  to  strike  and  dismiss 
the  information  filed  against  than,  because 
the  same  was  "not  brought  by  the  pro|)er 
officer  in  said  court,  to  wit,  the  solicitor  gen- 
eral, in  the  name  of  the  state  of  Georgia,  at 
the  relation  of  the  above-named  relators,  as 
required  by  the  Fourth  section  of  the  statute 
of  9  Anne,  c.  20,  which  statute  is  of  force  in 
Georgia  and  the  law  of  Georgia."  The  mo- 
tion was  overruled.  Respondents  demurred 
to  the  petition  generally  and  specially,  all  of 
which  demurrers  were  overruled.  The  re- 
spondents filed  an  answer,  in  which  they 
denied  the  material  facts  upon  which  a  judg- 
ment of  ouster  was  prayed.  The  Issues  were 
submitted  to  the  court  on  an  agreed  state- 
ment of  facts  as  follows: 

"An  election  was  held  In  the  town  of  Arling- 
ton on  the  first  Tuesday  in  January,  1919  (Jan- 
uary 7,  1919),  the  regular  time  under  the  char- 
ter of  said  town  for  holding  the  election  for 
the  election  of  a  mayor  and  five  aldermen  for 
the  year  1919;  tiie  term  of  office  of  the  then 
incambents  expiring  on  that  day.  At  this  elec- 
tion there  were  two  candidates  for  mayor  and 
ten  candidates  for  aldermen.  The  revised  regis- 
tration list  of  voters  prepared  by  the  registrars 
of  said  town  for  said  election,  and.  by  them 
furnished  to  the  superintendents  of  said  elec- 
tion, contained  the  names  of  102  persons  who 
had  registered  to  vote  in  said  election;  that  is, 
the  names  of  102  citizens  of  said  town  who 
had  registered  to  vote  at  said  election,  and  whose 
names  had  been  by  the  registrars  of  said  town, 
after  revising  the  list  of  citizens  who  had  reg- 
istered to  vote  at  said  election,  placed  on  the 
revised  list  to  be  used  oy  the  superintendents 
of  said  election  in  said  dection.  Among  the 
names  on  said  revised  list  of  registered  voters 
0O  furnished  said  superintendents  by  said  regis- 
trars to  be  used  for  said  election  were  those 
of  B.  M.  Garrett,  G.  P.  Gleaton,  and  R.  A. 
Kogers,  respondents  in  this  case.  The  names 
of  J.  S.  Cowart  and  B.  R.  McKinney,  relators, 
were  also  on  said  revised  list.  The  naipe  of 
W.  W.  Calhoun,  the  other  relator,  was  not  on 
said  revised  list,  nor  did  he  register  to  vote  at 
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said  election.  All  three  of  the  relators  were 
actively  engage  J,  on  the  day  of  the  election,  in 
trying  to  encompass  the  defeat  of  respondents, 
by  soliciting  voters  to  vote  for  opposing  candi- 
dates. The  manner  of  holding  the  election  was 
in  all  respects  according  to  law.  There  were 
94  votes  cast  for  mayor;  B.  M.  Garrett  re- 
ceiving 59  of  them.  There  were  likewise  94 
votes  polled  for  aldermen,  and  among  the  five 
successful  candidates  were  C.  P.  Gleaton  and 
R.  A.  Rogers,  who  each  received  57  votes. 
All  of  the  successful  candidates,  including  B. 
M.  Garrett,  0.  P.  Gleaton,  and  R.  A.  Rogers, 
were  declared  elected  by  the  superintendents  of 
said  election,  and  certificates  of  election  were 
duly  issued  to  each  of  them  by  said  superin- 
tendents, and  all  of  them  took  the  required 
oath  of  ofifce,  and  on  the  following  day,  Janu- 
ary 8,  1919,  assumed  and  entered  upon  the 
duties  of  their  respective  offices.  B.  M.  Gar- 
rett is  a  resident  of  Early  county;  that  is,  he 
boards  in  Early  county.  He  did  not  make  any 
tax  returns  for  1918  in  Early  county.  He  has 
been  a  resident  of  Early  county  in  the  manner 
just  stated  for  10  or  12  years.  He  has  never 
made  any  tax  returns  in  Early  county,  but 
has  paid  a  poll  tax  for  each  of  said  years  to 
the  tax  collector  of  Early  county  on  January 
10,  1919,  two  days  after  he  had  entered  upon 
the  discharge  of  his  duties  as  mayor  of  said  town 
under  the  election  aforesaid.  Neither  at  the 
time  of  his  election,  nor  before  nor  since  that 
time,  had  any  tax  fi.  fa.  been  issued  against  him 
for  said  poll  tax,  nor  was  his  name  on  any 
tax  defaulter's  list  or  record  of  tax  defaulters 
of  any  kind  in  Early  county,  nor  had  he  been 
classed  by  the  tax  collector  as  a  tax  defaulter. 
All  other  taxes,  save  said  poll  tax,  had  been 
paid  by  him  prior  to  said  election.  G.  P.  Glea- 
ton and  R.  A.  Rogers  had  not  paid  their  state 
and  county  taxes  for  1918  prior  to  said  elec- 
tion, nor  prior  to  their  induction  into  their 
offices  after  said  election,  and  there  were  at 
the  time  tax  fi.  fas.  outstanding  against  each 
of  them  for  their  1918  state  and  county  taxes ; 
but  each  has,  since  the  fiUng  of  this  proceeding, 
paid  the  same,  and  said  fi.  fas.  are  now  fully  set- 
tied  and  satisfied. 

'The  respondents,  B.  M.  Garrett,  G.  P.  Glea- 
ton, and  R^  A.  Rogers  were  each  duly  regis- 
tered and  legally  entitied  to  vote  for  members 
of  the  General  Assembly  in  the  last  election 
therefor  on  the  Tuesday  after  the  first  Monday 
in  November,  191&  The  eligibility  of  none 
of  the  respondents  as  a  registered  and  quali- 
fied voter  for  said  election  was  questioned  by  the 
relators,  or  by  any  one  else,  before  the  regis- 
trars, when  they  were  revising  the  list  of  dti- 
sens  who  had  registered  for  said  election.  There 
were  no  complaints  filed  with  the  registrars 
against  any  of  tiie  respondents,  nor  was  the 
right  of  any  one  of  them  to  vote  in  said  elec- 
tion challenged  by  the  relators,  or  by  any  one 
else,  at  and  during  said  election.  The  regis- 
trars did  not  question  the  right  of  respondents 
to  vote  in  said  election,  when  revising  the  regis- 
tration list  At  the  aforesaid  election  a  great 
number  of  those  voting  had  not  paid  all  their 
1918  taxes,  state,  county,  and  municipal.  Two 
of  the  relators  had  not  paid  all  their  1918  taxes. 
Some  of  the  opposing  and  defeated  candidates 
had  not  paid  their  1918  taxes.  The  registrars 
placed  their  names  on  the  revised  list,  and  no 
one  challenged  their  right  to  vote  at  the  polls." 
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The  oonrt  rendered  Judgment  holding  the 
respondents  Ineligible,  under  the  charter  of 
the  town  of  Arlington,  to  hold  the  offices  to 
whidi  they  had  been  declared  elected.  The 
respondents  excepted. 

[1,3-6]  1,  The  court  did  not  err  in  over- 
ruling the  motion  to  dismiss  the  proceedings. 

"In  this  state  there  is  no  statute  specifically 
prescribing  the  procedure  in  a  quo  warranto  pro- 
ceeding, or  an  information  In  the  nature  there- 
of." Milton  ▼.  Mitchell*  ld9  Ga.  014,  616,  77 
S.  B.  821,  822. 

Section  6451  of  the  Olvll  Oode  declares: 

"The  writ  of  quo  warranto  may  issue  to  in- 
quire into  the  light  of  any  person  to  any  pub- 
he  of&ce  .the  duties  of  which  he  is  in  fact  dis- 
cfaaxging,  but  must  be  granted  at  the.  suit  of, 
some  person  either  claiming  the  office  or  inter- 
ested therein." 

The  Ck>de  provides  that  the  same  procedure 
shall  obtain  for  quo  warranto  and  informa- 
tion in  the  nature  of  a  writ  of  quo  warranta 
Civil  Code,  |  5454.  The  ancient  common-law 
writ  of  quo  warranto  was  a  writ  of  right  by 
the  king  or  the  crown,  and  issued  as  of  course 
at  the  instance  of  the  Attorney  General,  and 
was,  strictly  speaking,  a  civil  remedy.  The 
information  in  the  nature  of  a  quo  warranto 
originally  partook  of  the  character  of  a 
criminal  proceeding,  but  has  long  shice  lost 
its  character  as  such.  Under  the  conunon 
law  the  Attorney  QeneM,  acting  for  the 
crown,  was  not  required  to  obtain  the  leave 
of  the  court  in  order  to  file  quo  warranto 
against  persons  who  were  usurping  public 
offices,  but  had  the  right  quite  independently 
to  so  act  in  behalf  of  the  publia  .22  B.  C 
K  P;  609;  State  v.  Kent,  96  Minn.  255,  104 
N.  W.  948,  1  L.  B.  A.  (N.  S.)  826,  6  Ann. 
Cas.  90S,  007,  913,  notes;  People  v.  Union 
Consolidated  B.  Co.,  263  111.  32,  38,  106  N.  B. 
12,  Ann.  Cas.  1915C,  388  and  392,  notes.  The 
plaintiffs  in  error  base  their  motion  to  dis- 
miss particularly  upon  the  language  of  the 
statute  of  9  Anne,  c  20,'  I  4.  This  reads  in 
part  as  follows: 

"In  esse  any  person  or  persons  shaS  usurp, 
intrude  into,  or  unlawfully  hold  and  execute 
any  of  the  said  offices  or  franchises,  it  shall  and 
may  be  lawfnl  to  and  for  the  proper  officer  in 
each  of  the  said  req>ective  courts,  with  the 
leave  of  the  said  courts  respectively,  to  exhibit 
one  or  more  information  or  informations  in  the 
nature  of  a  quo  warranto,  at  the  relation  of 
any  person  or  persons  desiring  to  sue  or  prose- 
cute the  same,  and  who  shall  be  mentioned  in 
such  information  or  informations  to  be  the 
relator  or  relators  against  such  person  or  per- 
sons so  usurping,  intrudhig  into,  or  unlawfully 
holding  and  executing  any  of  the  said  offices 
or  franchises,^  and  to  proceed  therein  in  such 
manner  as  is  usual  in  eases  of  information  in 
the  nature  of  a  quo  warranto."  Schley's  Di- 
846. 


This  statute  was  passed  in  1710,  more  than 
200  years  ago^  since  wliich  time  the  rules  of 


procedure  have  been  modified.  It  Is  worth 
while,  however,  to  point  out  that  this  stat- 
ute does  not  in  terms  provide  that  the  institu- 
tion of  proceedings  must  necessarily  be  by  an 
officer  when  the  suit  is  in  behalf  of  an  in- 
terested party,  such  as  a  defeated  candidate. 
Under  the  statute  of  Anne  proceedings  at  the 
instance  of  private  relators  are  recognized, 
and  a  requirement  of  leave  of  court  made  in- 
cident to  their  initiation.  A  defeated  candi- 
date has  such  an  interest  as  will  entitle  bim 
to  institute  such  a  proceeding.  Davis  v. 
City  CouncU  of  Davnson,  90  Ga.  817,  17  8.  E. 
110  (2);  Crovatt  v.  Mason,  101  Ga.  246,  28 
S.  E.  891.  Proceedings  in  this  state  and  else- 
where have  been  lacking  in  uniformity,  part- 
ly because  of  statutory  enactments,  and  part- 
ly because  of  varying  constructions  placed 
by  the  courts*  upon  the  common  law  and  stat- 
utes of  England,  and  to  what  extent  these 
were  operative  in  their  respective  jurisdic- 
tions. In  the  same  character  of  cases— tbat 
is,  to  test  the  right  of  persons  to  hold  munic- 
ipal office»— the  proceedings  have  not  been 
uniform  in  this  states  Some  have  been  insti- 
tuted by  the  state,  through  public  officers,  on 
the  relation  of  individuals,  while  others  have 
been  instituted  by  individuals,  without  the 
intervention  of  any  public  officer  of  the  state. 
Even  when  jlnstituted  by  public  officers,  in 
some  instances  such  officers  have  applied  for 
and  obtained  leave  of  the  court  to  file  the  in- 
formation in  the  nature  of  quo  warranto.  The 
precise  question  involved  in  the  motion  to  dis- 
miss— that  is,  that  this  proceeding  must  pro- 
ceed on  behalf  of  the  state  through  a  public 
officer — ^has  never  been  decided  by  this  court. 
In  Churchill  v.  Walker,  68  Ga.  681,  the  In- 
formation was  filed  by  the  solicitor  general 
of  the  Eastern  judicial  circuit,  for  the  state, 
on  the  relation  of  certain  parties,  to  try  tbe 
title  to  municipal  offices.  On  demurrer  the 
writ  was  dismissed,  and  the  case  was  brou^bt 
to  this  court  on  exceptions  assigning  error 
on  the  judgment  of  dismissal.  The  state  w^as 
not  served  with  the  bill  of  exceptions,  so  as 
to  make  it  a  party  in  this  court.  On  tbe  hear- 
ing here  a  motion  was  made  to  dismiss  tbe 
writ  of  error,  because  the  state  was  not  a 
party  to  the  same.  This  court  ruled  that  as 
the  information  was  filed  by  the  solicitor 
general  and  for  the^state,  "and  could  be  filed 
in  no  other  name  but  that  of  the  state,  ^we 
cannot  see  that  the  state  was  not  a  necessary 
party  here";  but  it  was  said,  "As  we  think 
it  best  to  dispose  of  the  case  on  the  merits, 
we  will  pass  upon  the  other  points."  Tbe 
court  then  proceeded  to  pass  upcm  and  decide 
the  other  issues  made  in  the  bill  of  excep- 
tions. It  will  be  observed  that  on  the  mo- 
tion to  dismiss  the  bill  of  exceptions  tbere 
was  but  one  point  involved,  and  that  was, 
since  the  petition  had  been  filed  by  the  solic- 
itor general  for  the  state,  the  state  was  a 
necessary  party.  This  court  held  that  to  be 
the  law.   It  did  not  hold,  however,  that  if  tbe 
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petition  bad  not  been  filed  by  an  officer  of 
tbe  state  the  i)etition  wonld  liave  been  demur- 
rable on  that  accoiint  There  was  a  demurrer 
to  the  petition,  hut  it  was  not  based  upon  this 
ground.  The  expression  that  the  petition 
"could  be  filed  in  no  other  name  but  that  of 
the  state"  was  not  necessary  to  the  decision 
of  the  motion  to  dismiss  the  writ  of  error. 
The  fact  that  almost  uniformly  subsequently 
to  this  time  such  proceedings  have  been  in- 
stituted In  the  name  of  private  individuals, 
and  not  by  public  officers,  and  have  been  al- 
lowed to  proceed  to  final  judgment  without 
question,  affords  the  strongest  reasons  for  the 
belief  that  the  legal  profession,  the  trial 
judges,  and  this  court  have  treated  that  ex- 
pression as  obiter,  and  not  in  accord  with 
the  prevailing  weight  of  authority.  The 
modem  practice  has  be^i  to  dispense  with 
the  useless  form  of  bringing  such  a  suit  in 
llie  name  of  the  state  by  a  public  officer.  It 
would  conserve  no  useful  purpose  to  retrace 
these  steps,  if  we  could  consistently  do  so. 
For  all  of  these  reasons  we  are  convinced 
that  the  court  did  not  err  in  overruling  the 
motion  of  the  respcmdents  to  dismiss  the  pro- 
ceedings. 

[1, 6,  7]  2.  The  court  did  not  err  In  over- 
ruling the  demurrers^  nor  in  rendering  judg- 
ment of  ouster  against  respondents.  It  is 
insisted  that  in  order  to  bo  a  qualified  voter 
of  Arlington  it  is  only  necessary  to  pay  all 
taxes  due  to  that  municipality.  This  conteur 
tion  Is  based  on  the  language  of  the  oath 
that  may  be  required,  under  the  charter,  of 
those  seeking  to  vote,  viz.  that  they  "have 
paid  all  taxes  legally  required  of  you  [them] 
by  said  town  of  Ariington.**  2  Acts  1890-81, 
p.  869.  Such  a  construction  would  be  alto- 
gether too  narrow  and  unreasonable.  The 
town  of  Arlington  is  a  subdivision  of  the 
state.  Citizens  of  Arlington  are  bound,  in 
duty  as  well  as  by  the  law  of  the  land,  to 
bear  their  respective  portions  of  the  burdens 
of  state  and  county  taxation.  The  charter 
of  the  town  of  Arlington  contains  the  follow* 
Ing  provisions  in  regard  to  the  qualifications 
of  those  holding  offices  ct  said  municipality: 

"No  person  shall  be  eligible  to  any  office  un- 
der this  act  who  is  not  eligible  as  a  voter  at 
the  election  aforesaid."    2  Acts  1890-81,  p.  868. 

Section  8  of  said  act  provides  that — 

'The  quaUfication  of  voters  at  said  election 
shall  be  such  as  are  required  for  electors  for 
tbe  General  Assembly  ,**  etc. 

When  the  General  Assembly,  In  the  charter 
of  Arlington,  fixed  the  qualifications  of  voters 
In  that  town  by  requiring  them  to  be  such  as 
are  required  for  electors  for  the  General  As- 
sembly, the  obvious  meaning  is  that  they 
must  perform  all  of  the  duties  required  of 
deetors  for  the  General  Assembly.    It  is  a 
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prerequisite  to  the  right  of  voting  for  mem- 
bers of  the  General  Assembly  that  the  dti- 


"shall  hkve  paid  all  taxes  which  may  have  been 
reqiiired  of  him  since  the  adoption  of  the 
Constitution  of  Georgia  of  1877,  that  he  may 
have  had  an  opportunity  of  paying  agreeably 
to  law.  Such  payment  must  have  been  made 
at  least  six  months  prior  to  the  election  at 
which  he  offers  to  vote,  except  when  such  elec- 
tions are  held  within  six  months  from  the  ex- 
piration of  the  time  fixed  by  law  for  the  pay- 
ment of  such  taxes.*' 

The  words  "legally  required,"  employed  in 
the  charter  of  Arlington,  have  reference  to  all 
taxes,  state,  county,  and  municipal ;  for  the 
General  Assembly  must  have  assumed  that 
the  town  of  Arlington  would  require  of  its 
citizens  the  payment  of  state  and  county 
taxes,  as  well  as  those  due  to  the  munici- 
pality. We  cannot  impute  to  the  General 
Assembly  an  intention  either  to  relieve  the 
citizens  of  Arlington  of  the  payment  of  taxes 
due  the  state  and  county,  or  to  relax  the  high 
standard  of  duties  required  of  citizens  In  its 
municipalities  generally  when  It  came  to  deal 
with  the  town  of  Arlington.  There  is  no 
merit  In  the  contention  that  a  taxpayer  is 
not  made  ineligible  until  he  is  on  the  list 
of  defaulters,  or  until  an  execution  is  is- 
sued against  him.  It  is  his  duty  to  pay  all 
taxes  due  by  him  that  he  has  had  an  oi^3or- 
tunlty  to  pay.  The  execution  is  merely  a 
means  of  forcing  him  to  perform  a  duty  which 
he  should  do  voluntarily.  In  applying  these 
principles  in  cases  involving  the  right  to  hold 
public  office  the  citizen  should  be  held  to  a 
rigid  performance  of  every  obligation.  The 
contrary  would  serve  as  an  excuse  or  moral 
Justification  on  the  part  of  citizens  generally 
to  delay  the  paym^t  of  taxes  until  forced  to 
pay.  Removing  ineligibility  after  entering 
upon  the  official  duties  will  not  suffice  to 
comply  with  the  statute.  22  K.  C.  L.  403. 
The  fact  that  the  voters'  names  appear  on 
the  registration  list  is  not  the  conclusive  test 
of  their  qualifications  to  vote. 

"Begistration  adds  no  qualification  to  voters, 
but  only  serves  to  identify  them  as  persons 
qualified  to  vote."  Madison  v.  Wade,  88  Ga. 
699,  16  S.  E.  21  (8);  Davis  v.  City  CouncU 
of  Dawson,  supra. 

The  fact  that  certificates  of  election  were 
issued  to  the  respondents  and  the  oath 
of  office  taken  by  them  cannot  in  any  way 
prevent  an  inquiry  into  their  title  to  the 
office. 

[8]  There  was  an  attempt  to  raise  other 
issues  by  assignments  of  error  in  the  bill  of 
exceptions;  but  these  issues  were  not  made 
in  the  trial  court,  and  therefore  cannot  be 
considered  by  this  court 

Judgment  affirmed. 

All  the  Justices  concur,  except  GEORGE, 
J.,  absent 
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(No.  1300.) 

(Supreme  Court  of  Georgia.    Not.  19,  1919.) 

(ByUdbw  hy  the  Court.) 
1.  Gabnisbhent  ^s>26— -Bight  or  cbeditob 

TO  SUBJECT  DEBTOB'S  BEALTT  IN  POSaESSION 
or   THIBD    PEBSON    TO    HIS    DEBT; 
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There  is  no  statute  of  force  in  this  state 
making  the  process  of  garnishment  available 
to  a  creditor  who  seeks  to  subject  realty  of 
his  debtor  in  the  possession  of  a  third  person 
to  the  payment  of  the  creditor's  debt. 

(a)  The  word  "property,"  in  section  5272  of 
the  Oinl  Code  of  1910,  does  not  include  land. 

(b)  Nor  do  tiie  words  "legacy  or  distribu- 
tire  share,**  in  section  530i,  include  land,  or 
any  interest  therein. 

[Ed.  Note.— For  other  definitions,  see  W<Hrds 
and  Phrases,  First  and  Second  Series,  Proper- 
ty.] 

2.  EXECUTOBS  AND  ADKINI8TBAT0BS   ^=»307— 
GaBNISHMENT  ATTEB  DISTBIBUTION. 

The  headnote  in  Mosely  v.  McGough,  09 
Ga.  748,  was  made  by  the  reporter  of  the  Su- 
preme Court,  and  not  by  the  court  (see  prefa- 
tory note  in  69  Ga.,  referring  to  the  act  of 
1866),  and  was  not  authorized  by  the  decision 
rendered  by  the  court  in  that  case,  which  is 
of  file  in  the  clerk's  office  as  a  record  of  the 
court. 

(Certified  Questions  from  Court  of  Appeals. 

Proceeding  between  M.  O.  Groves,  adminis- 
tratrix, and  the  Bibb  Sewer  Pipe  (company. 
Judgment  for  the  latter,  and  the  former 
brings  error,  and  the  Court  of  Appeals  cer- 
tified questions.  Questions  answered  in  the 
n^ative. 

S.  B.  Hunter  and  H.  F.  Strohecker,  both 
of  Macon,  for  plaintiff  in  error. 

Hardeman,  Jones,  Park  &  Johnston  and 
Harry  S.  Strozier,  all  of  Macon,  for  defend- 
ant in  error. 


FISH,  C.  J.  The  Court  of  Appeals  certi- 
fied to  the  Supreme  CSourt  the  following  ques- 
tions: 

"1.  Section  5272  of  the  Qvil  Code  (1910) 
provides  that  'all  debts  owing  to  the  defend- 
ant, and  all  property,  money,  or  effects  of  the 
defendant  coming  into  the  hands  of  the  garnishee 
at  or  within  the  times  designated  in  the  preced- 
ing section,  shall  be  subject  to  process  of  gar- 
nishment, whether  the  garnishee  had  anything 
in  his  hands  or  was  Indebted  anything  to  the 
defendant  at  the  date  of  the  service  of  the  sum- 
mons or  not'  Does  the  word  'property'  in  this 
section  include  land? 

"(a)  Section  6304  of  the  Civil  Code  (1910)  pro- 
vides that  'in  every  case  a  garnishment  may 
be  issued  against  an  executor  or  administrator 
for  a  legacy  or  distributive  share,  or  for  any 
debt  or  demand  owing  by  said  estate  to  any 
other  person,  if  the  creditor  will  swear— in  ad- 
dition to  the  oath  required  in  ordinary  case»— 


that  his  debtor  resides  without  the  state,  or  is 
insolvent.  In  such  cases  the  executor  or  ad- 
ministrator shall  not  be  compelled  to  answer  the 
garnishment  until  the  estate  in  his  hands  is 
sufficiently  administered  to  enable  him  safely 
to  answer  the  same.'  Do  the  words  'legacy  or 
distributive  share,'  in  this  section,  include  land 
or  an  interest  therein? 

"2.  In  Mosely  v.  McGough,  69  Ga.  748,  it  was 
held  that  'on  the  traverse  of  an  answer  of  not 
indebted,  filed  in  response  to  a  summons  of 
garnishment,  the  issue  is  whether  the  garnishee 
had  at  the  time  of  service,  or  has  since  had, 
assets  of  the  defendant  in  his  hands.'  Is  this 
decision  sound ;  or,  in  such  case,  is  the  correct 
ruling  that  the  issue  is  whether  the  garnishee 
had,  at  the  time  of  service,  or  between  that 
time  and  the  date  of  his  answer,  assets  of  the 
defendant  in  his  hands?" 

[1]  1.  The  general  rule  is  that,  in  the  ab- 
senoe  of  express  statutory  provision,  the  pro- 
cess of  garnishment  is  not  available  to  a  cred- 
itor seeking  to  subject  real  estate  of  his 
debtor,  in  the  possession  of  a  third  person* 
to  the  payment  of  the  creditor's  debt  20 
Cyc.  990;  14  Am.  &  Eng.  Enc.  lisw,  807; 
Waples  on  Attachment  and  Garnishment  (2d 
Ed.)  S  360;  2  Sbinn  on  Attachment  and  Gar- 
nishment, SS  468,  688.  In  2  Wade  on  Attach- 
ment and  Garnishment,  {  407,  it  is  said: 

"It  seems  almost  needless  to  state  that  a  per- 
son can  only  be  garnished  in  respect  to  chat- 
tels. »  •  •  Garnishment  In  respect  to  real 
property  would  be  an  idle  ceremony,  for  tiie 
reason  that  the  object  of  attachment  is  merely 
to  secure  the  anticipated  judgment;  and  this 
is  better  accomplished  by  obtaining  a  lien  upon 
the  title  than  by  disturbing  the  owner's  posses- 
sion. The  title  to  real  estate  b  susceptible  of 
documentary  proof,  and  is  generally  a  matter 
of  public  record.  Record,  therefore,  is  at  once 
the  most  effective  and  expeditious  mode  of  secur- 
ing a  lien  upon  the  title  to  real  estate,  and  gar- 
nishment would  be  both  inapt  and  inconvenient." 

In  Drake  on  Attachment  (7th  Ed.)  i  463, 
it  is  said: 

"As  to  the  general  basis  of  a  garnishee's  lia- 
bility, it  will  be  found,  on  examination,  that 
whatever  else  may,  under  particular  statutes, 
authorize  his  being  charged,  there  are  two  com- 
prehensive grounds,  common  to  every  attach- 
ment system,  viz.:  (1)  His  possession,  when  gar- 
nished, of  personal  property  of  the  defendant, 
capable  of  being  seized  and  sold  on  execution; 
and  (2)  his  liability,  ex  contractu,  to  the  de- 
fendant, whereby  the  latter  has,  at  the  time  of 
the  garnishment,  a  cause  of  action,  present  or 
future,  against  him.  In  some  states  he  may  be 
charged  in  respect  of  real  estate  of  the  defend- 
ant in  his  hands,  and  in  some  on  account  of 
choses  in  action;  but,  aside  from  such  special 
provisions,  the  language  used  in  defining  his 
liability,  though  varied  and  often  cumulative, 
will,  on  examination,  be  found  to  resolve  itself, 
in  each  case,  into  those  two  general  grounds, 
which  may  be  considered  as  fully  embraced  in 
any  system  which  provides  no  more  than  one 
having  'goods,  effects,  or  credits'  of  the  defend- 
ant in  his  possession  may  be  charged  as  his 
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gamJjhee,  The  addition  of  the  word  'money/ 
or  'chatteb/  or  'property/  or  'rights,'  which 
is  frequently  found,  or  that  of  all  of  them,  is 
not  con<^yed  to  ezdarge,  in  legal  conatraction, 
the  hasis  afforded  by  the  comprehensiTe  terms, 
'goodq,'  'effects/  or  'credits/" 

And  in  section  465  the  author  says: 

"Still  the  rule  as  stated  may  be  considered 
generally  applicable ;  and  it  follows  thence  that, 
without  express  statutory  warrant,  one  cannot 
be  made  liable  as  garnishee  In  respect  of  real 
estate  of  the  defendant  in  his  possession. 
^  ^  *  In  most  of  the  states,  if  not  in  all,  a 
garnishee  may  discharge  himself  from  liability 
in  respect  of  property  of  the  defendant  in  his 
hands,  by  delivering  it  to  the  officer.  Whereyer 
this  is  the  case,  a  garnishee  should  not  be 
charged  in  respect  of  property  whidi  he  cannot 
■o  deliver,  and  therefore  not  in  respect  of  real 
estate.  Moreover,  if  the  conveyance  to  the  gar- 
nishee be  bona  fide,  he  has  no  property  of  the 
defendant  in  his  possession,  and,  if  it  be  fraud- 
ulent, the  property  is  subject  to  the  execution 
against  the  defendant,  without  any  disclosure  by 
the  garnishee;  and  so,  If  the  garnishee  be  made 
liable  by  one  creditor  for  the  value  of  the  land, 
he  may  afterwards  lose  the  land  by  a  sale  under 
another  creditor's  execution." 

In  Rood  on  Gamlsliment,  I  177,  it  Is  said: 

"Heal  estate  has  generally  been  considered 
not  to  be  attachable  by  garnishment  proceedings, 
upon  the  double  ground  that  it  is  not  Included 
in  the  terms  of  the  statute  declaring  what  prop- 
erty may  be  reached  by  garnishment,  and  that 
the  process  is  ill  adapted  to  such  use,  and 
difficulties  would  attend  its  practical  applica- 
tion to  such  property." 

There  is  no  statute  of  this  sfhte  now  in 
£orce  whidi  expressly  authorizes  a  creditor 
by  garnishment  to  subject  realty  of  his  debt- 
or in  the  possession  of  a  third  person  to  the 
payment  of  the  creditor's  debt  The  act  of 
the  Legislature  of  December  28, 1822  (Ck>bb'8 
Digest,  77),  required  the  garnishee  to  an- 
swer what  he  was  indebted  to  the  defend- 
ant, "and  what  money,  effects,  property,  ei- 
ther real  or  personal,  •  •  •  is  or  was 
In  *  *  *  possession  at  the  time  the  sum- 
mons was  served."  The  act  of  March  4, 
1856  (Acts  1855-56,  p.  25),  which  expressly 
repealed  all  previous  acts  or  parts  thereof 
on  the  subject  of  attachments  and  garnish- 
ments, provided,  in  the  thirteenth  section, 
that  garnishees  should  "depose  on  oath  what 
they  were  indebted  to  the  defendant  at  the 
time  of  the  service  of  said  garnishment,  or 
what  property  or  effects  of  his  they  hare  in 
tbeir  hands,  or  had  at  the  time  of  the  serv- 
ice of  said  summons  of  garnishment,"  etc. 
The  same  language  is  used  in  the  forty-sixth 
section  of  that  act.  In  Strickland  t.  Maddox, 
4  Oa.  383,  894  (1848),  Nisbet,  J.,  referring 
to  garnishment,  said: 

"The  office  of  a  garnishment  Is  to  apply  the 
debt  due  by  a  third  person  to  a  defendant  in 
Judgment  to  tiie  extinguishment  of  that  judg- 
ment^ or  to  appropriate  effects  belonging  to  a 
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defendant  in  the  hands  of  a  third  person  to  its 
payment." 

The  learned  judge  evidently  had  in  mind 
that  at  the  time  that  decision  was  rendered 
there  was  no  statute  then  in  force  in  this 
state  making  land  the  subject  of  garnishment. 
The  law  as  to  garnishment  embodied  in  our 
present  Civil  Code  (1910)  is  largely  the  same, 
in  material  particulars  at  least,  as  declared 
in  the  act  of  1856,  and  as  contained  in  our 
first  Civil  Code  (1863),  and  in  all  subsequent 
Codes. 

Some  of  the  sections  of  our  present  C!ode  are 
to  the  following  effect:  Under  sections  5265, 
5268,  a  plaintiff  is  entitled  to  have  process 
of  gamishm^t  issue  based  on  a  pending  suit 
or  a  judgment,  upon  making  afildavit  that  he 
has  reason  to  apprehend  loss  of  the  amount 
due  him  by  defendant,  or  some  part  thereof, 
unless  garnishment  be  issued.  Unlike  effects 
— ^that  is,  personalty — land  cannot  be  con- 
cealed or  spirited  away  and  placed  beyond 
reach  of  levy.  If  the  garnishment  be  on 
pending  suit,  when  judgment  shall  be  ob- 
tained— and  the  garnishee  cannot  be  made 
liable  until  this  occurs — the  land  could  be 
found  where  it  had  ever  been.  If  the  gar- 
nishment should  be  on  a  judgment,  land 
could  be  levied  on  at  once  and  sold,  if  subject, 
without  the  aid  of  garnishment  for  its  dis- 
covery. Moreover,  if  land  were  sought  to  be 
subjected  by  garnishment,  upon  what  could 
the  plaintiff  base  his  oath  that  he  apprehend- 
ed the  loss  of  his  debt,  if  not  aided  by  gar- 
nishment? Under  the  heading,  "Answer, 
Traverse,  Claim,  and  Judgment,"  it  is  de- 
clared, in  section  5281: 

"The  garnishee  shall  file  his  answer  stating 
what  amount  he  was  indebted  to  the  defendant, 
or  what  effects  he  had  in  his  hands  belonging 
to  the  defendant,  at  the  time  of  the  service 
of  such  summons,  and  what  he  has  become  in- 
debted to  the  defendant,  or  what  effects  have 
come  into  his  hands  belonging  to  the  defendant, 
between  the  time  of  the  service  of  such  sum- 
mons and  the  making  of  his  answer;  and  in 
the  event  the  court  shall  decide  that  the  fund 
or  property  in  the  hands  of  the  garnishee  was 
subject  to  garnishment  had  the  garnishment  not 
been  dissolved,  then  the  court  shall  render  judg- 
ment against  the  defendant  and  his  securities," 
etc 

In  section  5282  provision  Is  made  that,  if 
"there  shall  be  money  or  property  of  any 
kind  or  description  in  the  hands  of  the  gar- 
nishee, or  that  shall  come  into  his  hands  so  as 
to  fall  within  operation  of  the  summons  of 
garnishment  so  served  as  aforesaid,  which 
is  claimed  to  be  the  property  or  money  of 
any  person  not  a  party  to  the  proceeding 
upon  whidi  said  garnishment  Is  based,"  the 
claimant  may  dissolve  the  garnishment  on 
the  terms  stated;  and  In  such  case  section 
5288  declares: 

'The  garnishee  shall  pay  over  or  deliver  any 
money  or  property  to  the  claimant  upon  the 
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dlBsolntlon  of  tbe  gftrnSBbinent  in  nuumer  afore- 
said, anlefls  prevented  by  other  legal  process*** 

Section  5293  states: 

''The  garnishee  must,  in  his  answer,  admit  or 
deny  his  indebtediusss,  or  that  he  has  or  had 
effects  in  his  hands  belonging  to  defendant ;  and 
if  he  is  unable  to  do  so,  his  Inability  must  ap- 
pear in  his  answer,  together  with  all  the  facts 
plainly,  fuUy,  and  distinctly  set  forth,  so  as  to 
enable  the  court  to  give  judgment  thereon." 

In  these  provisions  it  Is  clearly  indicated 
that  they  are  not  applicable  to  land  as  a  sub- 
ject of  garnishment  If  it  were  held  that 
land  is  the  subject  of  garnishment  under  the 
law  of  this  state  and  the  title  thereto  should 
be  brought  in  question,  either  by  trav- 
erse of  the  garnishee's  answer  or  by  an 
issue  raised  upon  the  interposition  of  a 
claim  thereto,  then,  under  our  Constitution 
(Civil  Code,  {  6510),  every  court  in  the  state, 
except  the  superior  courts  of  the  county 
where  the  land  is  situated,  would  be  with- 
out jurisdiction  to  try  the  title,  and,  as  there 
is  no  provision  for  the  transfer  to  the  supe- 
rior court  of  the  trial  of  such  an  issue,  if 
it  should  arise  in  a  city,  county,  or  justice's 
court,  the  effect  in  such  case  would  be  to  ren- 
der nugatory  the  statutory  provisions  as  to 
garnishments  in  such  courts,  if  land  were  in- 
volved. We  confidently  conclude  that  the 
word  "property,"  in  section  5272  of  our  pres- 
ent Civil  Code,  does  not  include  land. 

In  answer  to  the  question  (a)  we  rule,  in 
view  of  what  we  have  stated  in  reference  to 
the  first  question,  that  the  words  'legacy  or 
distributive  share,"  as  employed  in  section 
6304  of  the  Civil  Code,  does  not  include  "land 
or  any  interest  therein."  These  words  might 
really  be  used  to  sustain  our  position  as  to 
the  first  question. 

[2]  2.  The  second  question  asks  whether 
the  headnote  in  the  case  of  Mosely  v.  Mc- 
Gough,  69  Ga*  748,  is  sound.  We  reply  that 
it  is  not  That  note  was  not  made  by  the 
court,  but  by  its  reporter.  The  decision  it- 
self is  not  published  in  the  report  See  foot- 
note, on  page  724  of  69  Ga.,  that: 

"No  full  reports  or  opinions  axe  pubUshed  in 
the  following  cases,  under  the  provisions  of  the 
act  of  March  2»  1875  (E)." 

See,  also,  note  in  the  front  of  the  book: 

"By  the  act  of  1866,  •  •  •  the  decisions 
of  the  Supreme  Court  are  required  to  be  an- 
nounced by  written  synopses  of  the  point  decid- 
ed. The  decisions  thus  announced  are  published 
as  the  opinions  of  the  justices  delivering  them ; 
the  headnotes  being  made  by  the  reporter." 

The  opinion  delivered  by  the  court  in  that 
case  is  contained  In  a  book  in  the  clerk's 
office  of  the  Supreme  Court  entitled,  "Opin- 
ions, Supreme  Court  of  Georgia,  Sept  Term, 
1882,"  page  516.    It  is  stated  in  the  opinion: 

"The  issue  was  whether  there  were  any  as- 
sets in  the  hands  of  the  garnishee  at  the  time 


of  service  of  the  summons  belonging  to  [the 
defendant].  The  evidence  showed  that  there 
was  nothing;  that  it  had  been  paid  out  by 
his  order  upon  a  bona  fide  debt  which  he  owed." 

There  is  nothing  in  the  opinion  to  authorize 
the  language  of  the  reporter's  headnoteii 
All  the  Justices  concur. 


(24  Oa.  App.  51d) 
TODD  v.  JACKSON.     (No.  10558.) 

(Court  of  Appeals  of  Georgia,  Division  Na  2. 

Nov.  28,  1919.) 

(BvUabw  ly  the  Court.) 

1,  New  tbiai.  ^=:>104(1),  108(1)— Fob  newly 
discovebed  evidence  pbobablt  pboduoing 

DIFFEBENT  BESULT. 

The  newly  discovered  evidence  offered  in 
support  of  the  motion  for  a  new  trial  being  of 
such  a  character  as  probably  would,  if  credited 
by  the  jury,  produce  a  different  result  upon  an- 
other investigation,  the  trial  judge  erred  in 
overruling  the  motion.  Although  newly  dis- 
covered evidence  may  be  somewhat  cumulative 
of  testimony  previously  introduced,  and  im- 
peaching in  its  character,  the  real  ultimate 
criterion  is  the  probability  of  a  different  result. 
Mitchell  V.  State,  6  Ga.  App.  554(4),  658,  65 
S.  £.  326 ;  Nolan  v.  State,  14  Ga.  App.  824,  82 
S.  E.  377,  and  citations;  Paden  v.  State,  17  Ga. 
App.  112,  86  S.  B.  287. 

2.  Landlobd  and  tenant  ^=»331(2)— Meas- 

UBE  OF  DAMAGES  FOB  LANDLOBD'B  BBEAOH  OF 
GBOPPING  OONTBAOT. 

The  coifrt  erred  in  charging  the  Jury  as 
follows:  ^'Evidence  has  been  submitted  showing 
you  the  value  of  cotton  at. the  time  or  times 
that  it  was  sold  by  the  defendant  in  this  case. 
Yon  )ook  to  the  evidence,  and  see  what  the 
value  of  cotton  at  the  times  it  was  sold,  and  if 
you  find  for  the  plaintiff  he  would  be  entitled 
to  recover  whatever  you  ^nd  his  interest  in  tiie 
cotton  was  worth,  based  upon  the  price  it  was 
worth  at  the  time  it  was  sold."  If  the  cropper 
was  entitled  to  recover  at  all,  the  measure  of 
damages  would  be  the  market  value  of  his 
share  of  the  crop  at  the  time  of  the  breach  of 
the  contract  or  at  the  time  of  the  demand  made 
by  him  upon  the  landlord  for  a  settlement 

Error  from  City  Conrt  of  Newnan;  W,  A. 
Post  Judge. 

Action  between  Luther  Todd  and  Lubie 
Jackson.  Judgment  for  the  latter,  and  tlie 
former  brings  error.    Beversed. 

A.  H.  Freeman  and  W.  G.  Post,  both  cf 
Newnan,  for  plaintiff  in  error. 

W.  L.  Stallings,  of  Newnan,  for  defendant 
in  error. 

SMITH,  J.    Judgment  reversed. 

JENKINS.  P.  J.,  and  STEPHENS.  J^  con- 
cur. 
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(24  Ga.  App.  476) 

CONTINBNTAI#  LIFS  ft  HB AI/TH  INS,  OCX 
y.  HAND.     (No.  10505.) 

(Coart  of  Appeals  of  Georgia,  Diyiaioii  No.  2. 

Not.  19,  1919.) 

(BfUabU9  by  the  Court) 

1.  Appbai*  and  krbob  ^=:»014— Gonszdkba- 
tzon  of  stateubnt  ot  tacib  not  appbotbd 
bt  judgb  and  stlbd. 

An  alleged  statement  of  facts  not  being  set 
fbrth  in  the  bill  of  exceptions  nor  made  a  part 
of  the  same  as  an  exhibit  thereto  and  properly 
authenticated,  what  purports  to  be  an  agreed 
statement  of  facts,  specified  in  the  bill  of  ex- 
ceptions as  sach  and  sent  np  as  a  part  of  the 
record,  but  not  approved  by  the  judge  and  or- 
dered filed,  cannot  be  considered  by  this  court. 
Robinson  y.  Woodward,  134  6a.  7T7,  68  S.  E. 
663;  Blackman  t.  Garrett,  135  Ga.  226,  69  S. 
B.  110;  Silvey  v.  Brown,  137  Ga.  104,  72  S. 
B.  907(1);  Barrow  y.  Barrow,  189  Ga.  806, 
78  S.  B.  123 ;  FitEgerald  y.  Brown,  22  Ga.  App. 
67,  96  8.  B.  377. 

2.  Appeal  and  bbbob  ^=»671(6)— AFnBiCAN(» 

POB  WANT  OP  BECOBD  AT7THOBIZINO  00N8ID- 


HABBELL 
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ra   OP  BBBOBS. 

The  errors  assigned  in  the  bill  of  excep- 
tions being  such  as  cannot  bfr  determined  from 
the  record  without  a  consideration  of  such  al- 
leged agreed  statement  of  facts  so  sent  up,  the 
Judgment  of  the  court  bdow  must  be  affirmed. 

8b  SinrnoiBN(rr  op  xyiDBNCB. 

Could  we  consider  the  alleged  agreed  state- 
ment of  facts  as  appears  in  the  record  before 
us,  we  would  hold  that  the  eyidence  contained 
therein  authorised  the  yerdiet. 

Bnor  from  City  Ckmrt  of  Floyd  Ck>anty; 
W.  J.  Ntinnally,  Judge. 

Action  between  the  Continental  Life  ft 
Health  Insurance  Company  and  Charles 
Hand.  Judgment  for  the  latter,  and  the 
former  brings  error.    AiBrmed. 

J.  li.  Wallace  and  C.  H.  Porter,  both  of 
Rome,  and  Walter  McBlreath,  of  Atlanta,  for 
plaintUf  in  error. 

Ij.  H.  Coyington,  of  Bome^  for  defendant 
In  error. 

SMITH,  J.    Judgment  afDxmed. 
JBNKINS.  P.  J.,  and  STBPHBNS,  J.,  eon- 


cannot  affect  tiiem.  In  special  agencies  for  a 
particular  purpose,  -  persons  dealing  with  the 
agent  should  examine  his  authority."  Ciy.  Code 
1910,  I  3596.  Thus,  if  a  special  agent  exceeds 
the  scope  of  his  authority  as  pertaining  to  any 
of  the  material  elements  of  the  transacdon,  the 
principal  is  not  bound.  But  where,  as  in  this 
case,  it  is  undisputed  that  tiie  purdiase  of  the 
goods  as  made  by  the  agent  for  the  principal 
was  authorized  by  the  principal,  and  that  the 
goods  as  thus  purchased  were  accepted  aiid  used 
by  the  principal,  the  mere  fact  that  the  prin- 
cipal had  priyately  told  the  agent  not  to  make 
such  purchase  from  the  plaintiff,  for  the  stated 
reason  that  the  plaintiff  had  already  refused  the 
credit,  cannot  be  properly  accounted  as  such  a 
material  yariation  from  the  agent's  authority  as 
would  relieye  the  principal  from  payment  f6r 
the  goods  actually  accepted  and  retained. 

Brror  from  CAty  Court  of  Eastman;  O.  W. 

Qriffln,  Judge. 

.  Action  between  T.  M.  Rogers  and  B.  L. 
Smith.  Judgment  for  the  latter,  and  the  for- 
mer brings  error.    AfDrmed. 

C.  W.  Atwill  and  W.  M.  Morrison,  both  of 
Eastman,  for  plaintiff  In  error. 

J.  H.  Milner,  of  Eastman,  for  defendant  In 
error. 

JENKINS,  P.  J.    Judgment  affirmed. 

STEPHEN'S  and  SMITH,  JJ.,  concur. 


(94  Oa.  App.  468) 

BOGERS  y.  SMITH.    (No.  1047a) 

fChmrt  of  Appeals  of  Georgia,  DiTlaioo  Nou  2. 

Not.  19,  1919.) 

(BvUahu9  by  the  OourU) 

PftnTGXPAL  AND  AOKIIT  ^=s>116(l),  147(9)— SPS- 
CIAI,  AOSNT*8  ACT  BKTOND  HIS  AUTHOBTrT 
A8  AFTKCTKD  BT  UNDI80L0SBD  INSIBUCTIONB. 

"Private    instrnctions    or    limitatioDs    not 
known  to  persons  dealing  with  a  general  agent 


(24  Ga.  App.  47e) 
RBBYES  T.  HARREUi.    (No.  10599.) 

(Gourt  of  Appeals  of  Georgia,  Division  No.  2. 

Not.  19,  1919.) 

(8yUahu9  by  ths  Court} 

EZEOUTOBS  AND  ADiaNISTBATOBS  ^=S»471— AD- 
MZR ISTRATOB'S  PBOOXBDINOS  rOB  BBTTLBICKNT 
DBTBAT  BUB8BQUB1IT  OTTATIOir  BT  DIBTBIBU- 


"Any  person  interested  as  distribntee  or 
legatee  may  after  the  expiration  of  one  year 
from  the  grant  of  administration,  cite  the  ad- 
ministrator to  appear  before  the  ordinary  for  a 
settlement  of  his  accounts,  or,  if  the  adminis- 
trator chooses,  he  may  cite  all  of  the  distribu- 
tees to  be  present  at  the  settlement  of  his  ac- 
counts by  the  ordinaiy;  such  settlement  shall 
be  co^dusiye  upon  the  adininistrator,  and  upon 
all  the  distributees  who  are  present  at  the  hear- 
ing." CSvil  Code  1910,  I  4078.  This  section 
does  not  contemplate  that  after  an  administra- 
tor has  thus  cited  all  of  the  distributees  to  be 
present  at  the  settlement  of  his  accounts,  and 
after  the  distributees  have  appeared  and  one 
of  them  has  filed  objections  to  the  accounting 
as  made  by  the  administrator,  the  objecting 
distributee  shall  then  have  the  additional  right 
of  dtlng  the  administrat«»r  to  appear  for  a  set- 
tlement. This  is  true  because  the  pending  pro- 
ceeding as  instituted  by  the  administrator  is 
such  as  to  determine  all  questions  that  might 
be  raised  by  such  a  subsequent  citation  on  the 
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part  of  the  distributee.  Therefore,  after  the 
objection  filed  by  the  distributee  under  the  ad- 
ministrator's citation  had  been  passed  upon  by 
the  ordinary,  that  court  did  not  err  in  dismiss- 
ing such  other  and  additional  proceeding  under- 
taken by  the  distributee;  nor  did  the  superior 
court  commit  any  error  in  dismissing  the  ap- 
peal entered  by  the  distributee  from  the  judg- 
ment of  the  ordinary  in  thus  dismissing  his  sub- 
sequent and  independent  proceeding. 

Error  from  Superior  Ckmrt,  Grady  Coanty ; 
W.  M.  Harrell,  Judge. 

Proceedings  by  Guy  Harrell,  as  adminis- 
trator for  the  settlement  of  his  accounts, 
with  objection  by  W.  R.  Reeves,  guardian, 
and  a  distributee.  From  a  Judgment  of  the 
superior  court  dismissing  an  appeal  from 
the  Judgment  of  the  ordinary  dismissing  in- 
dependent proceedings  by  distributee  lie 
brings  error.    Affirmed. 

8.  P.  Oaln,  of  Cairo,  for  plaintiff  In  error. 
R.  R.  Terrell,  of  Whlgham,  for  defendant 
in  error. 

JENKINS,  P.  J.    Judgment  affirmed. 

STEPHENS  and  SMITH,  JJ..  concur. 


(24  Ga.  App.  486) 

GIBSON  ft  DB  JOURNETTB  t.  GRAHAM. 

(No.  10783.) 

(Court  of  Appeals  of  Georgia,  Dirision  No.  2. 

Nov.  19,  1919.) 

(ByUabuB  hy  the  Cawrt.) 

1.  S^T7D8,  STATUTE  OF  ^s»109— MkHOBANOTTU 
OF  ASSXTlfFTION  OF  DEBT  IfUST  ZDENTIFr 
DEBT. 

Gibson  ft  De  Joumette  sued  S.  I*  Graham 
upon  his  written  awumption  of  a  debt  due  by 
King  ft  Graham,  a  corporation;  the  writing  re- 
lied upon  as  the  basis  of  the  suit  being  as  fol- 
lows: *'Rome,  Ga.,  June  20,  1918.  Messrs. 
Gibson  ft  De  Jonmette,  Rome,  Ga.— <j}entlemen: 
In  reference  to  the  bill  of  King  ft  Graham  fol- 
lowing my  conyersation  with  your  Mr.  De  Jour- 
nette,  beg  to  advise  I  will  be  personally  respon- 
sible for  same  and  see  it  is  paid  by  July  15th. 
Very  truly  [Signed]  S.  L.  Graham.*'  At  the 
conclusion  of  the  evidence  introduced  in  behalf 
of  the  plaintlfE,  the  court  directed  a  verdict  in 
favor  of  the  defendant.    Held: 

'*A  writing  relied  on  to  satisfy  that  provision 
of  the  statute  of  frauds,  which  requires  a  prom- 
ise to  pay  the  debt  of  another  to  be  in  writing, 
must  either  itself,  or  in  connection  with  other 
writings.  Identify  the  debt  which  is  the  subject 
of  the  promise,  without  the  aid  of  parol  evi- 
dence." Pearoe  v.  Stone  Tobacco  Ck».,  125  Ga. 
444,  54  S.  B.  108.  See,  also,  Fields  ▼.  BuUing- 
ton,  20  Ga.  App.  102,  92  S.  E.  653(3). 

2.  DlBECTIOir  OF  YEBDICT. 

The  writing  relied  upon  in  the  instant  case 
as  a  promise  by  the  defendant  to  pay  the  debt 


of  the  corporation  failing  altogether  to  Identify 
the  indebtedness  sued  upon,  and  there  being  no 
other  writing  introduced  in  evidence  to  supply 
this  defect,  the  court  did  not  err  in  directing  a 
verdict  for  the  defendant. 

Error  from  City  Court  of  Floyd;  W.  J. 
Nunnally,  Judge. 

Action  by  Gibson  ft  De  Joumette  against 
S.  L.  Graham.  Directed  yerdlct  for  defend- 
ant, and  plaintiffs  bring  error.    AiDrmed. 

Wright  Wlllingham  and  L.  H.  Covington* 
both  of  Rome,  for  plaintiffs  In  error. 

Denny  ft  Wright,  of  Rome,  for  defendant 
In  error. 

SMITH,  J.    Judgment  affirmed. 

JENKINS,  P.  J.,  and  STEPHENS,  J.*  con- 
cur. 


(24  Oa.  App.  466) 

FIRST  NAT.  BANK  OF  WAYCROSS  t. 
DICKERSON.     (No.  10621.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

Nov.  19, 1919.) 

(SyUabiu  hy  the  Court.) 

1.  Banks  and  bankino  ^=»175(5)— Daicaqxs 
vob  accxftangk  (of  amount  less  than  that 
called  fob  bt  draft  sent  fob  collection. 

Where  a  banic  receives  for  collection  a  draft 
for  a  definite  amount  of  money  accompanied  by 
a  warranty  deed  and  a  letter  of  instructions  au- 
thorising Uie  delivery  of  the  deed  to  the  drawee 
upon  the  payment  of  the  draft.  It  was  the 
duty  of  the  bank,  as  the  agent  of  the  drawer,  to 
adhere  faithfully  to  the  instructions  unless  mod- 
ified by  the  drawer,  and  the  delivery  of  the 
deed  and  draft  upon  the  payment  of  a  less 
amount  than  that  called  for  in  the  draft,  with- 
out further  instructions  and  without  the  con- 
sent of  the  drawer,  would  make  the  bank  liable 
to  the  drawer,  and  the  damages  would  be  the 
difference  between  the  amount  caUed  for  in 
the  draft,  and  the  amount  actually  received  and 
remitted  by  the  bank. 

2.  DiBECTBD  VBBDICr. 

In  the  light  of  the  preceding  headnote,  the 
court  did  not  err  in  overruling  the  demurrers 
to  the  petition,  and  in  thereafter  directing  a 
verdict  for  the  plaintiff. 

Error  from  City  Court  of  Waycross;  J.  I. 
Summerall,  Judge. 

Action  by  W.  T.  Dlckerson  against  the 
First  National  Bank  of  Waycross.  Demurrer 
to  petition  overruled*  and  directed  verdict  for 
plaintlflC,  and  defendant  brings  error.  Af- 
firmed. 

J.  L.  Sweat  and  Wilson  ft  Bennett,  all  of 
Waycross,  for  plaintiff  In  error. 

Parker  ft  Parker,  of  Waycross;  and  W.  I. 
Dlckerson,  of  Pearson,  for  defendant  in  errorl 
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SMITH,  J.  W.  T.  Dlckerson  deposited  with 
the  bonk  of  Homeryille  a  draft  drawn  on  L. 
J.  Cooper.  Accompanying  this  draft  was  a 
warranty  deed  conveying  a  tract  of  land  to 
said  Ck>oper,  and  a  letter  of  Instructions 
notifying  the  bank  to  deliver  the  draft  and 
deed  to  Cooper  upon  the  payment  of  $16,- 
660,  the  amount  of  the  draft.  This  draft, 
with  the  deed  and  letter  of  instructions, 
was  sent  by  the  Bank  of  Homervllle  to  the 
First  National  Bank  of  Waycross  for  col- 
lection. The  latter  bank,  Instead  of  collect- 
ing the  full  amount  of  the  draft,  delivered 
the  draft  and  deed  to  Cooper,  and  received 
from  him  a  much  smaller  sum  than  the  face 
of  the  draft,  to  wit,  $13,294,  which  amount 
was  in  due  course  remitted  to  W.  T.  Dicker- 
son,  the  drawer.  In  the  trial  of  the  case  it 
was  admitted  that  additional  instructions 
were  given,  after  the  draft  was  sent  for  col- 
lection,  that  a  credit  of  $1,700  should  be  al- 
lowed upon  it ;  but  the  plaintiff  insisted  that 
the  First  National  Bank  of  Waycross  had 
failed  to  collect  or  remit  $1,666,  and  that  this 
was  in  violation  of  the  instructions  given. 

The  defendant  contended  that  it  was  not 
liable  fbr  this  amount,  because  it  represented 
an  indebtedness  due  to'  Cooi>er,  the  drawee  of 
the  draft*  and  that  the  bank  had  the  right  to 
deduct  this  amount,  in  addition  to  the  $1,700. 
This  indebtedness  of  Cooper  was  set  up  in  the 
third  paragraph  of  the  defendant's  answer, 
and  this  paragraph  was  stricken  by  the  court 
upon  motion  of  counsel  f6r  plaintiff.  This  ac- 
tion of  the  trial  Judge  was  entirely  correct,  as 
the  defendant  bank  had  no  option  in  the  mat- 
ter, other  than  to  strictly  carry  out  the  in- 
structions of  the  drawer,  and  these  instruc- 
tions made  no  mention  whatever  of  any  in- 
debtedness existing  between  the  drawer  and 
the  drawee  of  the  draft  The  plaintiff  intro- 
duced documentary  evidence  showing  the 
whole  transaction.  The  defendant  offered 
evidence  to  sustain  the  third  imragraph  of  its 
answer,  which  had  been  properly  stricken  by 
the  court,  and  there  was  therefore  no  error  in 
rejecting  this  evidence.  The  court  directed 
a  verdict  for  the  plaintiff  for  $1,666,  the  full 
amount  sued  for. 

[1]  In  an  action  against  a  bank  touching 
a  draft  received  by  it  for  collection,  and  for 
violating  instructions  in  respect  to  the  same, 
the  law  implies  a  contract  on  the  part  of  the 
bank  to  obey  instructional  and  the  omission 
of  proper  allegations  as  to  such  implied  mat- 
ters will  not  render  the  declaration  fatally 
defective.  Cdtral  Georgia  Bank  v.  Cleve- 
land National  Bank,  69  Qa.  668  (?).  In  col- 
lecting, the  bank  must  use  care  and  diligence. 
Moreover,  if  special  instructions  have  been 
given,  these  must  be  followed.  Central 
Georgia  Bank  t.  Cleveland  National  Bank, 
supra.  See,  also,  Georgia  National  Bank 
V.  Henderson,  46  Oa.  488(2),  12  Am.  Bep. 
590,  and  5  Cyc  p.  604. 
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*'The  primary  obligation  of  an  agent  or  factor, 
whose  authority  is  limited  by  InstructionB,  is  to 
adhere  faithfully  to  those  instructions;  for  if 
he  unnecessarily  ezceedsihis  commission,  or  risks 
his  priDcipars  effects  without  authority,  he  ren- 
ders himself  responsible  to  his  principal  for  the 
consequences  of  his  act,  and,  if  loss  ensue,  it  fur- 
nishes no  defense  to  him  that  he  intended  the 
benefit  of  his  prindpaL"  Hardeman  v.  Ford, 
12  Ga.  205(1). 

In  the  case  of  Central  Railway  Co.  v.  Fel- 
ton«  110  Ga.  697,  600,  86  S.  B.  93,  95,  the  Su- 
preme Court  quotes  with  approval  the  follow- 
ing from  1  Am.  ft  Eng.  Enc  L.  (2d  Ed.)  1062: 

'^When  the  directions  to  an  agent  are  dear  and 
well-defined,  it  is  his  duty  to  follow  them  faith- 
fully, provided  this  may  be  lawfully  done. 
^  ^  ^  Although  the  agent  is,  in  the  absence 
of  instructions,  bound  to  follow  the  established 
usage  or  mode  of  dealing,  yet  no  custom  or 
usage  will  authorize  a  departure  foom  positive 
instructions;  the  instructions  of  the  prindpal 
make  the  law  by  which  the  agent  is  to  be  gov- 
erned." 

[2]  Applying  the  above  authorities  to  the 
facts  of  this  case,  the  court  did  not  err  in 
overruling  the  demurrer  to  the  plaintHGTs  pe- 
tition, and  in  thereafter  directing  a  verdict 
for  the  plaintiff  for  the  full  amount  sued  for. 

Judgment  affirmed. 

JENKINS,  P.  J.,  and  STEPHENS*  J.»  con- 
cur. 


(24  Ga.  App.  473) 
BAILET  V.  McCLENDON  et  al.    (No.  10577.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

Nov.  19,  1919.) 

(Syllahui  ly  the  CaurU) 

Appbai.  and  bbbob  <&s»10G0(2)  — Habmuess 
bbbob  no  obound  fob  setting  abidb  vxb* 

DIOT. 

This  case  is  a  contest  as  to  whether  or  not 
certain  materials  furnished  by  the  plaintiff  to 
the  defendants  were  induded  in  a  contract  of 
purchase  and  sale,  or  whether  they  were  fur- 
nished as  extras.  While  the  evidence  is  con- 
flicting, it  does  not  fail  to  authorize  the  find- 
ing for  the  defendant  as  made  by  the  jury. 
Even  though  the  evidence  admitted  over  objec- 
tion be,  as  contended,  irrdevanty  it  was  neces- 
sarily harmless,  and  therefore  Its  admission 
would  not  authorize  setting  the  verdict  aside. 
The  reference  by  the  trial  judge  to  the  conten- 
tions as  ''set  up"  by  the  defendant  could  not, 
when  taken  in  the  connection  in  which  the  words 
were  used,  be  construed  as  an  expression  of  the 
court's  opinion  as  to  what  had  or  had  not  beoi 
proved. 

E2rror    from    Superior    Court*    Haralson 
County;   F.  A.  Irwin,  Judge. 

Action  by  L.  E.  Bailey  against  J.  W.  Mc- 
Clendon  and  others.    Judgment  for  defend- 
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ants,  and  platntlff  brings  error*    Judgment 
affirmed* 

J*  S.  Edwards,  of  Buchanan,  and  Taylor 
Smltb,  of  Bremen,  for  plaintiff  in  error. 

H.  Bullard  and  Griffith  &  Matthews,  all 
of  Buchanan,  for  defendants  in  error. 

JBNKINS,  P.  J.    Judgment  afELrmed. 

SXS2PHSNS  and  SKITH,  JJ^  concur. 


(24  Oa.  App.  484) 

TOMBEBLIN  et  aL  T.  BABBER.    (Ko.l067&) 

(Ckmrt  of  Appeals  of  Georgia,  IMTislon  No.  2. 

Not.  19,  1919.) 

(8vUabu$  5tr  the  Court) 

1«  BAflSMENTB     ^s»S6(l>— BYXBENOB     07     OB- 
.STBUOnON  OF  PBESCBIPTIVX  PBIYATB  WAT. 

Where  one  complains  of  the  obstraction  of 
an  alleged  prescriptive  prirate  way  across  the 
lands  of  another,  he  must  show  an  uninterrupt- 
ed use  of  the  way  for  more  than  seyen  years, 
that  it  was  not  more  than  15  feet  wide,  that  it 
is  the  same  15  feet  as  originally  laid  oat,  and 
that  he  has  kept  it  open  and  in  repair.  Nash- 
▼iUe,  Chattanooga  &  St  Louis  By.  ▼*  Goats,  133 
Ga.  820,  66  S.  B.  1085;  Hays  t.  Hays,  23  Ga. 
App.  689,  99  &  m  230. 

2.  Gbbtiobaiii  ^=970(8)— Fibst  qbant  of  new 

TRIAL  not  BSYXXWABLB  ON  OEBTIOBABI. 

As  disclosed  by  the  ordinary's  answer  to  the 
writ  of  certiorari,  the  evidence  was  conflicting 
as  to  all  the  essential  things  enumerated  above; 
and  it  is  well  settled  that,  unless  the  Judgment 
rendered  in  the  lower  court  is  absolutely  de- 
manded by  the  evidence,  the  first  grant  of  a  new 
trial  on  certiorari,  in  the  absence  of  any  con- 
trolling question  of  law,  will  not  be  disturbed. 
Fair  ▼.  Metropolitan  Life  Ins.  Co.,  2  Ga.  App. 
876,  68  8.  B.  492;  Freeman  t.  Maxwell,  10  Ga. 
App.  816^  73  S.  B.  349;  Cochran  ▼.  Minter,  10 
Ga*  App.  377,  78  S.  K  551 ;  Bowland  v.  BeU, 
12  Ga.  App.  137,  76  S.  B.  995  a). 

Error  from  Superior  Court;  Irwin  County ; 
B.  Bye,  Judge. 

Action  between  Mark  Tomberlin  and  oth- 
ers and  Mrs.  B.  B.  Barber.  From  the  grant 
of  a  first  new  trial  on  certiorari,  the  former 
bring  error.    Affirmed. 

Quincey  ft  Bice^  of  Odlla,  for  plaintiffs  in 
error. 

Philip  Newbem,  of  Odlla,  and  J.  M.  Lee, 
of  Mystic,  for  defendant  in  error. 

SMITH,  J.    Judgment  affirmed. 

JBNKINS,  P,  J.t  and  STBPHBNS,  J^ 
concur. 


(24  Oa.  App.  Sll) 

BBOWN  T.  BANK  OF  COVINGTON, 
(No.  10198.) 

(Court  of  Appeals  of  C^rgia,  Division  No.  2. 

Nov.  26, 1919.) 

(Bvttdbu9  hy  the  Court.) 

BAlfKS      AND       BANKING      ^=»99,       105(3)    — 

Bank's  ixibilitt  fob  bbbach  of  wabban- 
TT  bt  its  oashieb;  ultba  yibbs. 
The  fact  that  the  cashier  who  acted  for  a 
bank  in  making  a  loan  to  the  defendant  was  the 
same  individual  who  sold  an  automobile  to 
defendant,  and. as  such  seller  received  the  pro- 
ceeds of  the  bank's  loan,  could  not  operate  to 
render  the  bank  liable  to  tiie  purchaser  of  the 
car  for  a  breadi  of  the  seller's  warranties  by 
reason  of  the  fact  that  the  bank's  cashier  thus 
had  knowledge  of  the  terms  of  the  warranty. 
This  ruling  is  not  in  conflict  with  the  principle 
announced  in  Singleton  v.  Bank  of  Monticello, 
113  Ga.  527,  38  S..  B.  947,  since  it  is  not  here 
shown  that  the  bank  itself  in  any  way  furthered 
or  participated  in  the  sale.  Even  the  statement 
imputed  to  the  cashier  and  seller,  that  the  bank 
would  guarantee  the  terms  of  the  warranty  as 
made  by  the  seller,  would  not  render  the  bank 
liable  thereon,  since  any  such  undertaking  on 
the  part  of  the  bank  would  be  ultra  vires,  illegal 
and  void.  Bank  of  Omega  v.  Wingo  Shoe  Co., 
19  Ga.  App.  177,  91  S.  B.  251.  The  judge  did 
not  err  in  directing  a  verdict  in  favor  of  the 
plaintiff. 

Brror  from  Superior  Court,  Newton  Coun- 
ty; C  W.  Smith,  Judge. 

Action  by  Bank  of  Covington  against  J.  S. 
Brown.  Directed  verdict  for  plaintifC,  and 
defendant  brings  error.    Affirmed. 

King  &  Johnson,  of  Covington,  for  plaintlfT 
in  error. 

Bogers  ft  Enoz,  of  Covington,  for  def aid- 
ant in  error. 

JENKINSt  P*  J«    Judgment  affirmed. 

STEPHENS^  J^  concurs.  SMITH,  J.,  dis> 
qualified* 


(24  6a.  App.  475.  4^> 

DBAN  T.  MEBCHANTS*  &  FABMBBST 
BANK.  (No.  10592.) 

(Court  of  Appealg  of  Georgia,  Divialon  No.  2. 

Nov.  19,  191A.) 

(SyUahut  5y  ih$  Court,) 

1.  VSNDOB    AKD    FUBOHASKB    ^=936(1),    174— 
BSBCISSZOH  VOB  IHAUD;   ABATauxsn. 

Where  one  purchasing  real  estate  has  the 
opportmiity  of  examining  it  before  buying,  but, 
instead  of  doing  so,  Toluntarily  relies  upon  the 
statements  of  Uie  vendor  concerning  its  char- 
acter and  value,  the  contract  will  not  be  re- 
scinded or  set  aside,  or  the  purchase  price  of 
the  land  abated,  because  of  the  falsity  of  such 
statements,  unless  some  fraud  or  artifice  was 
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practiced  by  the  vendor  to  prevent  sach  exam- 
ination. TioB  is  true,  even  though  the  vendee 
in  buying  the  land  may  have  acted  upon  the 
misrepresentations  of  the  vendor  or  his  agent. 
See  Tallent  v.  Crim,  19  Ga.  App.  16,  90  S.  B. 
742  (1),  and  numerous  cases  ^ere  cited. 

2.  DiBBCTED  VSBDICT. 

Under  the  foregoing  ruling,  the  court  did 
not  err  in  striking  the  defendant's  plea,  and  in 
thereafter  directing  a  verdict  for  the  plaintiff 
for  the  full  amount  sued  for. 

Brror  from  Superior  Ooort,  Franklin  Ooub- 
ty;  W.  Jj.  Hodges,  Judge. 

Action  by  Merchants'  ft  Farmers'  Bank 
against  H.  R.  Dean.  Defendant's  plea  strick- 
en, and  verdict  directed  for  plaintiff,  and  de- 
fendant brings  error.    Affirmed. 

Fennor  Barrett,  of  Tocooa,  and  W.  R.  Lit- 
tle, of  Gamesville,  for  plaintiff  in  error. 

Linton  Johnson  and  Worley  Adams,  both 
of  Royston,  and  Jas.  R.  Thomas,  of  Jesap,  for 
defendant  in  error. 

SBflTH,  J.    Judgment  affirmed. 

JBNKINS*  P.  J.,  and  STEPHENS,  J.*  con- 
cnr. 


(24  Oa.  App.  488) 

DB  MENT  «e  at  T.  ROOERa    (No.  10409.) 

(Court  of  Appeals  of  Georgia,  DivliAon  No.  2. 

Nov.  19,  1910.) 

(8vUalu9  hy  the  Court) 

1.  Fbaud  ^=s>59(9— Mkasubb  of  djjuiCwb  n>s 

DBCBIT  IN  SALS  OF  FEBSONAI.TT. 

In  an  action  for  fraud  and  deceit  in  the 
■ale  and  purchase  of  a  horse  and  buggy  the 
measure  of  damages  Is  '^e  difference  between 
the  value  of  the  thing  sold  at  the  time  of  de* 
livery  and  what  would  have  been  its  then  value 
if  the  representation  made  by  the  defendant  had 
been  true."  Millirons  v.  Dillon,  100  Ga.  656,  28 
&  B.  886  (2). 

2.  FBAim    «=s>66(l)  — Tbiai.   ^=9193(1)  — In- 

8TEUCTI0N  0]f  HBAStJBB  OF  DAJCAOB8;  OOUBT'S 

nnncATioN  of  opinion  on  thb  bvidencb. 
Under  the  above  ruling  the  court  erred  in 
diarging  the  jury  that,  if  they  found  that  the 
contract  in  this  case  was  entered  into  through 
deceit  and  that  the  plaintiff  was  deceived  in 
selling  the  property,  it  would  be  their  duty  to 
find  in  favor  of  the  plaintiff  for  the  amount 
sued  for,  with  interest  from  the  time  of  the 
delivery  of  the  horse  and  buggy.  This  ruling 
applies  to  the  seventh,  eighth,  and  ninth  grounds 
of  the  motion  for  a  new  trial. 

(a)  Moreover,  the  language  complained  of  in 
these  grounds  of  the  amendment  to  the  motion 
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for  a  new  trial  contains  an  intimation  of  opinion 
upon  the  evidence,  in  violation  of  Civil  Code 
1910,  8  4868. 

8.  OTHBB  AfiSieNMENTS. 

The  other  assignments  of  error  are  either 
without  substantial  merit  or  the  alleged  errors 
are  not  likely  to  recur  on  another  triaL 

Brror  from  Superior  Court,  Tattnall  Comi- 
ty; W.  W.  Sheppard,  Judge. 

Action  between  A.  B.  De  Ment  and  others 
and  h,  i.  Rogers.  Judgment  for  the  latter, 
motion  for  new  trial  denied,  and  the  former 
bring  error.    Reversed. 

Collins  ft  Stanfield,  of  Reidsville,  for  plain- 
tiffs in  error. 

W.  T.  BnrlOialter,  of  Reidsville,  for  de- 
fendant in  error. 

SMITH,  J.   Judgment  reversed. 

JENKINS,  P.  J.,  and  STEPHENS,  J.,  con- 
cur. 


(34  GfL.  App.  354) 

MILLER  V.  STATE.     (Na  10868.) 

(Court  of  Appeals  of  Georgia,  Division  No^  1. 

Nov.  4,  1919.     Rehearing  Denied 

Dec.  9,  1919.) 

(ByUdbui  hff  the  Ooitri.) 

1.  MonON  FOB  NEW  TRIAL. 

In  the  light  of  the  note  of  the  trial  Judge 
there  is  no  merit  in  the  ninth  special  ground  of 
the  motion  for  a  new  trial. 

2.  Cbiminai,  iaw  ^=»1172(1)— Harmt.ess  bb- 

BOtU 

The  verdict  was  demanded  by  the  evidence 
and  the  statement  of  the  defendant,  and  there- 
fore, if  there  were  any  errors  in  the  charge  of 
the  court,  they  were  harmless. 

8.  MonON  ]t>B  NBW  TBIAL^ 

The  court  did  not  err  in  overruling  the 
motion  for  a  new  trial. 

Error  from  City  Court  at  Macon;  Dn 
Pont  Guerry,  Judge. 

Proceeding  by  the  State  against  Ophelia 
BCiUer,  and  from  the  judgment  and  the  de- 
nial of  her  motion  for  a  new  trial,  she  brings 
error.    Affirmed. 

Hubert  F.  Rawls  and  Feagin  &  Hanoodc, 
all  of  Macon,  for  plaintiff  in  error. 

Will  Gunn,  of  Macon,  for  defendant  in 
error. 

BROYLES,  a  J.    Judgment  affirmed. 

LUKE  and  BLOODWORTH,  J  J.,  concur. 
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(24  Ga.  App.  427) 

MUSE  ▼.  STATE.    (No.  10845.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

Not.  7,  1919.     Rehearing  Denied 

Dec  9,  1919.) 

(Syllahus  hy  the  Court,) 
L  Criminal  law  ^=»1064(4)— Sufficiency  of 

OBOUND  OF  MOTION  FOB  NSW  TRIAL  FOB  AD- 
MISSION OF  EVIDENCE. 

''Under  repeated  rulings  of  this  court  and  of 
the  Supreme  Ourt,  a  ground  of  a  motion  for  a 
new  trial  complaining  of  the  admission  of  testi- 
monj  must  be  complete  within  itself,  and  not 
such  88  to  require  the  reviewing  court  to  refer 
to  the  brief  of  evidence  or  other  parts  of  the 
record  in  order  to  determine  the  question  of  the 
admissibility  of  the  testimony.  A  ground  of  a 
motion  for  a  new  trial  which  complains  of  the 
admission  of  certain  specified  testimony  upon 
the  trial  of  the  case  must  state  the  name  of  the 
witness  whose  testimony  is  complained  of." 
Peeples  ft  Shepherd  v.  Butler,  Stevens  &  Bell, 
21  Ga«  App.  310,  94  S.  E.  278  (1).  Under  the 
above  ruling,  the  special  ground  of  the  motion 
for  new  trial  cannot  be  considered  by  this  court, 
because  to  do  so  it  would  be  necessary  to  refer 
to  the  brief  of  evidence  and  ascertain:  (a)  The 
name  of  the  witness  whose  evidence  is  objected 
to  and  that  he  is  the  only  witness  in  the  case; 
(b)  when,  where,  and  in  whose  possession  was 
found  the  whisky  referred  to;  (c)  what  sheriff 
was  referred  to,  and  what  actually  occurred 
when  the  defendant,  as  alleged,  waa  "made  to 
produce  the  key  from  his  pocket  and  open  the 
trunk  himself";  (d)  whose  trunk  was  referred 
to,  and  what  connection,  if  any,  it  had  with  the 
whisky, 

2.  Evidence  to  axtthobizb  vebdict. 

The  verdict  was  authorized  by  the  evidence, 
and  is  approved  by  the  trial  judge. 

Error  from  City  Court  of  Yaldosta;  J.  G. 
Cranford,  Judge. 

Chicken  Muse  was  convicted  of  an  offense 
under  the  liquor  laws,  and  he  brings  error. 
Afflrmed* 

Jas.  M.  Johnson,  of  Yaldosta,  for  plaintiff 
In  error. 

J.  B.  Opeland,  SoL,  of  Yaldosta,  for  the 
State. 

BLOODWORTH,  J.    Judgment  affirmed. 
BROYLES,  C.  J.,  and  LUKE,  J.,  concur. 


(24  Oa.  App.  471) 

WESTERN  UNION  TELEGRAPH  CO.  et  aL 
V.  SPENCER.     (No.  10570.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

Nov.  19.  1919.) 

(BvUahu$  hy  the  Court,) 
1.  Nbglioence  ^=»136(1,  26)— Questions  ros 

JUBT  NOT  DETERMINED  ON  DEKUBBEB. 

Questions  as  to  diligence  and  negligence,  in- 
eluding  contributory  negligence,  being  questions 


peculiarly  for  the  jury,  the  court  will  decline  to 
solve  them  on  demurrer,  except  in  plain  and 
indisputable  cases.  In  this  case  it  cannot  be 
said  that  the  allegations  of  the  plaindfTs  peti- 
tion as  amended  show,  as  a  matter  of  law,  that 
no  other  legal  conclusion  could  be  reached  than 
that  the  plaintiff's  injuries  were  the  result  of 
his  failure  to  exercise  ordinary  care,  or  that 
by  the  exercise  of  such  care  the  consequences  of 
the  defendants'  alleged  negligence  could  have 
been  avoided.  See  R.  &  D.  Railroad  Co.  v. 
Howard,  79  Ga.  44,  3  S.  E.  426 ;  International 
Cotton  Mills  V.  Webb,  22  Ga.  App.  809,  96  S. 
E.  16  (4).  The  court,  therefore,  did  not  err 
in  overruling  the  general  demurrer.  Such  of 
the  special  grounds  of  demurrer  aa  were  meri- 
torious were  properly  met  by  an  appropriate 
amendment.  See  Charleston  Railway  Co.  v. 
Lyons,  6  6a.  App.  668,  63  S.  E.  862 ;  Charles- 
ton Railway  Co.  v.  Boyd,  5  Ga.  App.  137,  62 

5.  E.  714 ;  Atlantic  Coast  Line  R.  Co.  v.  Bur- 
roughs, 20  Ga.  App.  197,  92  S.  E.  1010. 

2.  Appeal  and  ebbob  ^=s>843(2)— Consideba- 

TION  OF  exception  TO  BEF0SAL  Or  NONSUIT. 

"An  exception  based  upon  the  refusal  of 
the  court  to  awarcl  a  nonsuit  will  not  be  con- 
sidered, where  subsequently  thereto  the  case  is 
submitted  to  the  jury,  and,  a  verdict  being  ren- 
dered against  the  defendant,  a  motion  for  a 
new  trial  is  made,  which  presents  the  com- 
plaint that  the  verdict  is  contrary  to  evidence 
and  witiiout  evidence  to  support  it."  Dudley  v. 
Isler,  21  Ga.  App.  616,  94  S.  E.  827(1). 

3.  Tbial  ^s»171— Refusal  to  dibbct  vebdict 
NOT  ebbob. 

**The  refusal  to  direct  a  verdict  is  not  error 
in*  any  case."    Dudley  v.  Isler,  supra. 

4.  Railboads  ^=9300--Chabge  on  tbespass- 
ino  at  cbossinqs  in  feb80nal  injuby  case. 

Under  the  undisputed  evidence  in  this  case, 
the  crossing  at  whidi  the  plaintiff  is  alleged  to 
have  been  injured  was  one  maintained  over  the 
defendant's  tracks  and  near  its  depot,  and  the 
road  was  used  in  unloading  freight  from  cars 
to  wagons,  and  in  loading  cars  from  wagons, 
and  had  also  been  used  by  the  public  generally, 
in  traveling  on  foot,  and  by  "automobiles,  wag- 
ons, log  carts,  buggies,  any  kind  of  vehicles  that 
travel  the  roads,"  for  20  or  26  years.  The 
court,  therefore,  did  not  err  in  charging  the 
jury,  '*If  you  should  find  from  the  evidence 
that  he  [plaintiff]  was  on  the  crossing,  at  a  pub- 
lic crossing— not  necessarily  a  public  road 
crossing—that  is  to  say,  that  he  had  a  right  to 
cross  at  that  place,  and  for  the  purpose  of 
crossing  he  was  where  he  had  a  right  to"  be,  he 
was  not  a  trespasser." 

6.  Railboads  (&=:»324(1)— Tbial  <9=»296(4,  6) 
—Ebbob  in  chaboe  op  contbibutoby  neg- 
ligence NOT  CUBED  BY  OTHEB  IN8TBUCTI0NS. 

The  court  charged  the  jury  that  *'where  an 
adult  or  grown  person,  apparently  able  to  take 
care  of  himself,  is  upon  a  railroad  track,  em- 
ployes engaged  in  the  operation  of  trains  and 
cars  have  a  right  to  assume,  in  the  absence  of 
anything  to  the  contrary,  that  such  person  will 
get  off  the  track,  or  take  such  other  precautions 
as  may  be  available,  to  avoid  injury  to  himself, 
and  the  employes  <mgaged  in  the  operation  of 
trains  and  cars  have  the  right  to  act  upon  his 
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presamption.**  Immediately  following  this  por- 
tion of  the  charge,  the  court  charged  the  jury 
as  follows:  "I  charge  yon,  however,  furtiier, 
in  that  connection,  that  before  the  plaintiff  in 
this  case  could  be  chargeable  with  neglect  he 
must  first  be  made  aware  of  the  danger  that  is 
approaching,  and  until  it  is  brought  home  to 
him,  notice  of  the  danger,  th»i,  until  Uien,  the 
charge  as  I  have  just  then  given  to  you,  would 
not  apply.**    To  thus  qualify  and  restrict  the 


7.  Kevebsiblb  ebbob  in  iNffiBnonoN. 

There  was  sufficient  evidence  to  authorize 
the  verdict,  but  the  verdict  as  rendered  was  not 
demanded,  and,  because  of  the  error  in  the 
charge  of  the  court  pointed  out  in  the  fifth 
headnote,  the  judgment  overruling  the  motion 
for  a  new  trial  is  reversed* 

Error  from  City  Ck>urt  of  Hlnesville;   W. 


excerpt  from  the  charge  first  quoted  was,  we  '    ' 


think,  erroneous.  "A  railroad  track  is  a  place 
of  danger*  and  one  who  goes  thereon  is  bound  to 
know  that  he  is  going  into  a  place  where  he 
is  subject  to  the  dangers  incident  to  the  opera- 
tion of  trains  opon  that  track."  Western  & 
Atlantic  R.  Go.  v.  Ferguson,  113  Ga.  708,  39 

5.  E.  306,  64  L.  R.  A.  802.  The  duty  therefore 
rested  upon  the  plaintiff  not  only  to  exercise 
ordinary  care  to  avoid  injury  to  himself  from 
dangers  known  to  him  to  exist,  but,  being  in 
a  place  of  danger,  he  was  also  bound  to  use 
that  degree  of  care  and  cantion  which  an  ordi- 
narily prudent  person  would  exercise  under 
similar  circumstances  to  discover  approaching 
danger,  and  thereafter  avoid  the  same.  West- 
em  &  Atlantic  R.  Go.  ▼.  Ferguson,  supra; 
Western  &  Atlantic  R.  Go.  v.  Tork,  128  Ga. 
687,  58  S.  E.  183;  Gentral  Railway  Go.  v. 
Larsen,  19  Ga.  App.  413,  417,  91  S.  B.  517. 
The  charge  as  given  was  not  in  accord  with 
the  principles  here  announced,  and,  the  case 
being  a  close  one  upon  the  facts,  the  charge  can- 
not be  treated  as  harmless  error,  even  though 
the  court  did  in  other  portions  of  the  charge 
properly  instruct  the  jury  as  to  the  general 
duty  devolving  upon  tl^e  plaintiff  of  exercising 
ordinary  care. 

6.  Railboads  ^s9260,   846(2)— Liabujtt  of 
bailboad  fbbjflttinq  anothbb  to  buzt  gabs 

OYEB  ITS  TRACKS. 

The  plaintiff  brought  his  suit  jointly  against 
the  Western  Union  Telegraph  Company  and 
the  Seaboard  Air  Line  Railway,  for  injuries 
alleged  to  have  been  sustained  by  reason  of  neg- 
ligent operation  of  the  motorcar  which  occa- 
sioned the  injury  by  a  servant  of  the  telegraph 
company  over  the  tracks  of  the  railway  com- 
pany. Where,  without  express  legislative  au- 
thority, a  railroad  company  permits  another  per- 
son to  run  cars  over  its  railway,  and  thus  to  use 
its  franchise,  it  is  liable  for  any  injury  done  as 
though  the  company  owning  the  road  were  it- 
self running  the  cars.  Macon  ft  Augusta  R. 
Co.  T.  Mayes,  49  Ga.  355,  15  Am.  Rep.  678; 
Georgia  Railroad  Go.  v.  Hass,  127  Ga.  187, 
193,  56  S.  E.  313, 119  Am.  St.  Rep.  327,  9  Ann. 
Gas.  677.  Thus  the  court  did  not  err  in  giv- 
ing in  charge  to  the  jury  the  provisions  of  sec- 
tion 2780  of  the  Givil  Gode  (1910)  relating  to  the 
presumption  of  negligence,  it  having  at  the 
same  time  spedficaUy  instructed  the  jury  that 
these  instructions  applied  only  to  the  railway 
company,  and  that  they  did  not  apply  to  the 
defendant  telegraph  company.  The  court,  in 
thus  limiting  the  application  of  the  charge  as 
given,  brought  itself  within  the  rulings  an- 
nounced by  the  Supreme  Gourt  in  L.  &  N. 
Railroad  Co.  v.  Hames,  135  Ga.  67,  68  S.  E. 
805  (2),  and  Lw  ft  K.  Railroad  Go.  v.  Barrett, 
143  Ga.  742,  85  S.  E,  923. 


Action  by  F.  S.  Spencer  against  the  West- 
em  Union  Telegraph  Company  and  the  Sea- 
board Air  Line  Railway.  Verdict  for  plain- 
tiff, motion  for  new  trial  denied,  and 
defendants  bring  error.    Reversed. 

Boiling  Whitfield,  of  Brunswick,  and  N.  J. 
Norman  and  Wm.  h.  day,  both  of  Savannah, 
for  plaintiffs  In  error. 

O.  C  Darsey,  of  Hinesville,  and  Oliver  ft 
Oliver,  of  Savannali,  for  defendant  in  error. 

JENKINS,  P.  J.    Reversed. 
STEPHENS  and  SMITH,  J  J.,  concur. 


(34  Ga.  App.  520J 

CHARLES  W.  TWAT  CO.  v.  HEDENBERG. 

(No.  10585.) 

(Court  of  Appeals  of  Georgia*  Division  No.  2. 

Nov.  28,  1919.) 

(SyUdbuM  hy  the  Court) 

1.  Plea  of  accobd  and  satisfaction. 

"An  agreement  by  a  creditor  to  receive  less 
than  the  amount  of  his  debt  cannot  be  pleaded 
as  an  accord  and  satisfaction,  unlras  it  be  actu- 
ally executed  by  the  payment  of  the  money,  or 
the  giving  of  additional  security,  or  the  sub- 
stitution of  another  debtor,  or  some  other  new 
consideration."    Givil  Code  1910,  J  4329. 

2.  Payusnt  ^s»21— Check   fob   less   than 
amount  oladcbd  bt  cbeditob. 

A  check  for  leas  than  the  amount  claimed 
by  the  creditor  is  not  payment  of  the  debt  until 
it  is  itself  paid,  or  unless  expressly  so  agreed. 
Parker-Fain  Grocery  Go.  v.  Orr,  1  Ga.  App. 
631, 67  S.  E.  1074 ;  Watt-Harley-Holmes  Hard- 
ware CJo.  V.  Day,  1  Ga.  App.  646,  57  S.  E.  1033 ; 
Edwards  Bottling  Works  v.  Jamagm,  11  Ga. 
App.  162,  74  S.  E.  1004;  Kirby  Planing  MiU 
Go.  V.  Titus,  14  Ga.  App.  1,  80  S.  B.  18(1). 

8.  Cebtiobabi  ^=»70(7)~Review  of  discbe- 
tion  in  obant  of  fibst  new  tbial. 

This  case  was  tried  by  a  judge  of  the  mu- 
nicipal court  of  Atlanta  without  a  jury,  and 
the  case  was  taken  by  certiorari  to  the  superior 
court,  and  the  judge  of  the  latter  court  sustain- 
ed th$  certiorari  and  granted  a  new  trial.  This 
is,  under  the  law,  the  first  grant  of  a  new  trial, 
and,  unless  the  judgment  in  the  municipal  court 
was  absolutely  demanded  by  the  evidence,  this 
court  will  not  interfere  with  the  discretion  of 
the  judge  of  the  superior  court  in  ordering  a 
new  trial.    See  Ferry  v.  Mattox,  118  Ga.  146* 
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44  S.  B.  1005;  Taylor  t.  Mntoal  Benefit  In- 
dustrial Life  Association,  20  Ga.  App.  236,  92 
S.  E.  1012  (2);  Ck)chran  y.  Minter,  10  Ga.  App. 
837,  78  S.  B.  SSL 

Error  from  Superior  Court,  Fulton  County ; 
Gea  L.  Bell»  Judge. 

Suit  by  C.  li.  Hedenberg  against  the  Charles 
W.  Tway  Company.  Judgment  in  the  munic- 
ipal court  of  Atlanta  for  defendant,  certio- 
rari sustained,  and  ^  new  trial  granted,  and 
defendant  brings  error.    Affirmed. 

Lee  M.  Jordan,  of  Atlanta,  for  plaintiff  in 
error. 

King  &  Spalding,  of  Atlanta,  John  A.  Sib- 
ley, of  MUledgeyille,  and  NeufviUe  &  Neuf- 
ville,  of  Atlanta,  for  defendant  in  error. 

SMITH,  J.  [M]  On  December  4,  1917,  a 
contract  was  entered  into  between  Charles 
U  Hedenberg  and  the  Charles  W.  Tway  Com- 
pany, by  the  terms  of  which  said  Hedenberg 
was  to  have  the  ezclusive  sale  of  Haynes  au- 
tomobiles within  a  certain  territory.  The 
contract  was  to  expire  by  its  own  limitation 
on  June  80,  1918.  Hedenberg  deposited  or 
paid  to  Charles  W.  Tway  Company  $500  for 
this  exdusive  right  to  sell  Haynes  automo- 
biles in  the  territory  named  in  the  contract 
One  section  of  the  contract  provided  that  the 
whole  contract  might  be  canceled  by  either 
party  by  giving  10  days'  written  notice  to  the 
other  party,  and,  if  the  contract  should  be 
canceled  by  Hedenberg,  the  Tway  Company 
should  not  be  required  to  pay  any  part  of 
the  said  $600,  but,  if  canceled  by  the  Tway 
CcMupany,  it  should  return  to  Hedenberg  such 
portion  of  the  $600  as  the  unexpired  term  of 
the  contract  hove  to  the  whole  term.  There 
was  written  into  the  contract  another  pro- 
vision, as  follows:  ''It  is  understood  and 
agreed  that  the  deposit  will  be  returned  at 
expiration  of  contract"  Some  16  days  before 
the  expiration  of  the  contract,  Hedenberg 
gave  notice  to  the  Tway  Company  of  the 
cancellation  of  the  contract  and  demanded 
that  the  $600  deposit  be  paid  back  to  him. 
Prior  to  this  notice  of  cancellation,  the  Tway 
Company  liad  allowed  Hedenberg  a  commis- 
sion of  $271.26  upon  a  disputed  daim  as  to 
the  oHnmiasion  on  three  automobiles  sold 
by  one  Thompscm.  Up<m  receiving  the  letter 
of  Hedenberg  canceling  the  contract,  the 
Tway  Company  wrote  Hedenberg  a  letter,  in 
which  the  company  disclaimed  his  right  to 
the  return  of  the  $500,  but  offered  to  refund 
it  less  the  brokerage  or  commission  of  $271.- 
25,  the  disputed  matter  above  referred  to. 
This  letter  was  dated  June  26,  191&  To  this 
letter  Hedenberg  on  June  26,  1918,  replied 
that,  unless  he  received  a  check  for  the  $500 
in  the  very  near  future,  he  would  have  to  put 
his  claim  in  the  hands  of  an  attorney  for 
collection.  On  June  28,  1918,  the  Tway  Com- 
pany  again   wrote   Hedenberg  inclosing   a 


check  Tor  $228w75,  and  using  the  following 
language: 


Ml 


^We  indose  you  herewith  our  check  No.  1601 
in  the  sum  of  $228.75,  and  this,  together  with 
the  credit  of  $271.25  recently  paid  yon,  makea 
fall  payment  of  any  daim  you  might  profess  to 
have  for  $600.  In  doing  tUa,  however,  we  do 
not  waive  any  rights  we  have  under  the  former 
existing  contract,  and  this  tender  is  made  as  an 
offer  of  complete  settlement  and  does  not  in 
any  wise  release  any  daim  we  have." 

Hedenberg  retained  the  check,  but  did  not 
indorse  it  nor  cash  it  Afterwards  he  brought 
suit  in  the  municipal  court  of  Atlanta  for  the 
$500  with  interest,  and  the  Tway  Company 
filed  a  general'  answer.  The  case  was  tried 
before  the  Judge  of  the  munidpal  court  of 
Atlanta  without  a  Jury.  During  the  trial  the 
Tway  Company  amended  its  answer  by  set- 
ting up  a  plea  of  accord  and  satisfaction. 
The  Judge  of  the  munidpal  court  found  in 
favor  of  the  defendant  There  was  a  dis- 
pute and  conflict  in  the  testimony  as  to  the 
right  of  Hedenberg  to  retain  the  commission 
of  $271^25,  and  the  evidence  showed  that, 
while  Hedenberg  retained  the  dieck  without 
indorsing  or  cashing  it,  prior  to  the  filing  of 
the  plea  of  accord  and  satisfaction  the  Tway 
Company  stopped  payment  of  the  check. 

It  is  not  necessary  to  add  anything  further 
to  what  is  said  in  the  headnotes. 

Judgment  affirmed. 

JBNKINSi  P.  J.t  and  STEPHENS,  J.,  con- 
cur. 


(24  Oa.  App.  464) 

WEBB  V.WEBB.    (No.  1050a) 

(Court  of  Appeals  of  Georgia,  Division  No.  2^ 

Nov.  19,  1919.) 

(Byttahiu  hy  ike  OamrL) 

1.  Afpxal  and  xbbob  ^s»374(2HOoNDinoNS 

or  ADiaiYISTBATOB'S  APPEAI.  FBOK  0OT7BT  OV 
OBDINABT  TO  8T7PEBXOB  COUBT. 

While  under  the  provisions  of  section  5009 
of  the  Civil  Code  of  1910  an  administrator, 
when  sued  as  such,  or  when  defending  solely 
the  title  of  the  estate,  may  enter  an  appeal  from 
the  court  of  ordinary  to  the  superior  court, 
without  paying  costs  and  giving  bond  and  se- 
curity, or  making  oath  as  to  his  inability  so  to 
do,  in  no  other  case  can  he  do  so. 

2.  Appkai.  and  bbbob  ^s»374(2)— Exbcutobs 

AND  ADICINIBTBATOBS  ^=»472  —  FSBSON  AL 
JUDGliXNT  IN  TAVOB  OF  DISTBIBITIEB;  PAY- 
ment of  costs  and  bond  on  appeai.  bt  ad- 
iunistBatob. 

In  a  citation  proceeding  in  the  court  of  ordi- 
nary by  a  distributee  against  an  administrator, 
a  personal  judgment  la  intended  (Thompson  v. 
Stephens,  138  Ga.  205,  207,  75  S.  B.  186; 
Everett  v.  Sparks,  107  6a.  48,  82  S.  El  878, 
78  Am.  St  Rep.  107);  and  such  a  judgment 
having  been  rendered  against  the  administratrix 
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in  this  case,  and  the  administratrix  haTinir  de- 
sired to  take  an  appeal,  she  could  not  do  so  with- 
out paying  costs  and  giving  bond  and  secnrity, 
or  making  oath  as  to  her  inability  so  to  do; 
and,  the  appeal  having  been  taken  without  such 
requisites,  it  was  properly  dismissed.  Hickman 
T.  Hickman,  74  Ga.  401;  Bryson  t.  Scott,  111 
Qa.  196,  86  8.  B.  619. 

(a)  The  mere  fact  that  the  administratrix 
in  tills  case  set  up  by  way  of  defense  that  the 
plaintiff  was  not  entitled  to  the  share  daimed 
by  him,  because  of  the  fact  that  those  from 
whom  he  claimed  to  have  purchased  it  denied 
his  title  thereto,  would  not  operate  to  convert 
the  personal  proceeding  against  the  administra- 
trhc  into  a  proceeding  against  the  estate.  By 
interposing  such  a  defense  the  administratrix 
was  not  "defending  solely  the  title  of  the  es- 
tate," nor  was  tiie  Judgment  rendered  one 
against  '^e  assets  of  the  estate,"  but  it  was  a 
personal  one  against  the  admiidatratrix. 

Error  from  Superior  Ck>urt,  Elbert  Ooun- 
ty;  W.  Ia.  Hodges, 'Judge. 

Proceeding  in  the  court  of  ordinary  by  B. 
B.     Webb,    administrator,    against    Laura 
Webb,  administratrix.    Judgment  for  plain- 
tiff, defendant's  appeal  dismissed  by  the  su- 
perior court,  and  she  brings  error.   Affirmed. 

J.  T.  Sisk,  of  Slberton,  for  plaintiff  in  er- 
ror. 

Z.  B.  Bogers,  of  Blberton,  tor  defendant  in 
error. 

JENKINS,  P.  J.    Judgment  aMrmed, 

STEPHENS  and  SMITH*  JJ.,  concur. 


(24  Oa.  App.  608) 

CABBOLL  T.  GABHAN.    (No.  10415.) 

{Court  of  Appeals  of  Georgia,  DiTision  No.  2. 

Nov.  26,  1919.) 

(SyUdlm$  hw  the  Oottrt) 

1.  Landlobo  and  tbnakt  ^s»223(6)— Saxab 
^s>262— Patbitt  detbots  ht  lbased  vbek- 

IBEB  AS  AFJTBOTIHO  BIOHT  OF  flBT-OVV. 

The  excerpts  from  the  charge  of  the  court 
that  "patent  defects  are  not  ooYered  by  a  general 
express  warranty,  unless  intended  to  be  oorered,'' 
and  that,  'the  burden  of  keeping  the  premises 
in  repair  is  generally  on  the  landlord,  but  if 
in  any  case  the  tenant  could  recoup  as  against 
the  rent  damages  flowing  from  patent  defects 
existing  at  the  time  of  the  renting  and  as  to  tiie 
existence  al  which  both  parties  had  eqaaX 
opportunities  of  informing  themselves,  he  can- 
not do  so,  where  it  appears  the  landlord  was 
not  notified  to  repair  or  notified  of  the  de- 
fect," are  not  subject  to  the  criticism  that  they 
were  "not  authorised  by  the  pleadings  or  by  the 
evidence."  These  were  correct  principles  of  law 
(CivU  Code  of  1910,  8  4140 ;  Henley  v.  Brock- 
man,  124  Oa.  1069,  63  8.  E.  672  [6] ;  Weyman 
V.  Maynard,  24  Ga.  App.  — ,  100  S.  E.  26  [2], 
and  cases  cited),  and  some  of  the  alleged  defects, 


if  they  existed  at  all,  must  necessarily,  under 
the  evidence  and  from  their  very  nature,  liave 
been  patent. 

2.  SbTTZNQ    AfllDB    VBBDZOT. 

The  evidence,  though  conflicting,  was  suffi- 
cient to  authorise  the  verdict,  which  lias  the  ajt. 
proval  of  the  trial  Judge,  and  no  reason  appears 
why  the  verdict  should  be  set  aside. 

Erro^  from  Superior  Court,  De  Ealb  Coun- 
ty; C.  W.  Smith,  Judge. 

Acticm  between  S.  A.  Carroll  and  W.  hL 
Carman.  Judgment  for  the  latter,  and  the 
former  brings  error.    Affirmed. 

Alonzo  Field,  of  Atlanta,  and  Carl  T. 
Hudgins,  of  Decatur,  for  plaintiff  in  error. 

L.  B.  Norton,  of  Lithonia,  and  C.  M.  Lan- 
caster and  W.  S.  Dillon,  both  of  Attanta,  for 
defendant  in  error. 

JENKINS,  P.  J.    Judgment  affirmed. 

STEPHENS,  J^  concurs.  SMITH,  J.,  dis- 
quallfled. 


(24  Qa.  App.  517) 

BEOWN  et  aL  V.  LOUISVILLB  ft  N.  R.  CO. 

(No.  10400.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

Nov.  28, 1919.) 

(ByttahuM  5y  the  Court.) 

AonON  ^=3>47— JOINDEB  OF  0A1T8B8  OF  AOHOM 

oir  comxACT  Am>  tobt  notpebmissibub. 
The  petition  was  subject  to  general  demurs 
rer,  since  it  is  an  attempt  to  Join  in  a  single 
suit  a  cause  of  action  arising  ex  contractu  with 
one  growing  out  of  a  tort.  Sudi  a  practice 
is  not  i>ermi8sible. 

Error  from  Superior  (Tourt,  Cher<Aee 
County;  N.  A.  Morris,  Judge. 

Action  by  J.  W.  Ii.  Brown  and  others,  ex- 
ecutors of  James  R.  Brown,  deceased,  against 
the  Louisville  &  Nashville  Railway  Com- 
pany. General  demurrer  to  petition  sustain- 
ed, and  petition  dismissed,  and  plaintiffs 
bring  error.    Affirmed. 

J.  H.  Boston  and  J.  Z.  Foster,  both  of  Ma- 
rietta, for  plaintiffs  in  error. 

Howell  Brooke,  of  Canton,  and  D.  W. 
Blair,  of  Marietta,  for  defendant  in  error. 

SMITH,  J.  This  is  a  suit  by  the  executors 
of  the  estate  of  James  R.  Brown  against  the 
Louisville  &  Nashville  Railroad  (^mpany  for 
damages.  The  material  portions  of  the  peti- 
tion as  amended  are  aa  ik^llows: 

"The  defendant  is  in  possession  of  a  certain 
tract  of  land  bdonging  to  said  estate,  which 
is  occupied  and  used  by  it  as  a  right  of  way, 
and  on  which  its  railroad  track  is  located. 
*    ^    ^    The  defendant  acquired  its  possession 
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of  said  land  from  the  Atlanta,  Knozville  & 
Northern  Railway  Company,  which  held  under 
the  Marietta  &  North  Georgia  Railroad  Ck>m- 
pany.  The  Marietta  &  North  Georgia  Railroad 
Company  acquired  its  possession  of  said  land, 
first  fr(»n  Harriet  F.  Brown,  a  life  tenant  in 
said  land,  by  virtue  of  a  parol  agreement  entered 
into  between  J.  R.  Brown  and  said  Marietta 
&  North  Georgia  Railroad  Company,  whereby 
the  said  Marietta  &  North  Georgia  Railroad 
Company  obtained  from  said  life  tenant,  Har- 
riet F.  Brown,  the  right  to  use  said  strip  of 
land  for  the  purpose  of  a  railroad  right  of  way 
during  the  life  of  the  said  Harriet  F.  Brown. 
^  ^  *  Harriet  F.  Brown  died  in  1888,  and 
the  said  J.  R  Brown  then  became  a  life  ten- 
ant in  said  land  under  the  provisions  In  said 
deed  set  forth  in  Exhibit  A.  Afterwards  said 
land  was  held  by  the  Marietta  &  North  Georgia 
Railroad  Company  under  the  deed  of  J.  R. 
Brown,  life  tenant,  to  said  railroad  company, 
which  was  executed  on  January  16,  1881, 
whereby  said  Brown  conveyed  said  right  of  way 
to  said  railroad  company  for  and  during  his 
natural  life  only.  ^  ^  ^  On  June  8,  1900, 
the  said  J.  R  Brown  acquired  the  remainder 
interest  in  said  land  from  John  W.  L.  Brown, 
the  remainderman.  ^  *  ^  James  R.  Brown 
died  on  March  2,  191&.  The  defendant  held 
the  possession  of  said  land  continuously  ever 
since  the  death  of  the  said  James  R.  Brown, 
using  and  occupying  the  same  as  a  right  of  way, 
and  operating  its  trains  upon  said  track  there- 
on, without  any  warranty  or  authority  what- 
ever, and  without  the  authority  or  consent  of 
the  plaintiffs,  or  either  of  them.  A  large  and 
valuable  body  of  river  bottom  land  ^  *  *  is 
greatly  injured  and  damaged  ^  ^  ^  for  the 
following  reasons:  The  direct  way  of  ingress 
and  egress  to  said  land  has  been  destroyed  by 
the  use  of  said  tract  by  defendant,  and  by  rea- 
son thereof  the  only  Ingress  and  egress  to  said 
land  is  a  roundabout  way  of  more  than  2% 
miles.  ^  ^  *  By  reason  of  the  above  facts 
this  body  of  laud  so  cut  off  has  been  damaged 
materially,  in  that  it  is  removed  to  a  distance 
of  2)i  miles  by  the  only  available  way  out 
at  present;  whereas,  if  the  direct  route  to 
town  were  open,  this  property  would  be  less 
than  one-half  mile  distant  from  the  business 
portion,  and  by  reason  of  this  said  land  so  cut 
off  by  the  railroad  is  depredated  in  value  $20 
per  acre,  or  in  the  toUl  amount  of  $2,000. 
The  balance  of  said  land  lying  on  the  eastern 
side  of  said  railroad,  consisting  of  200  acres, 
by  reason  of  the  facts  above  stated,  is  damaged 
in  the  amount  of  $10  per  acre  ^  ^  ^  by  rea- 
son of  its  depreciation  in  value  on  account  of 
defendant.  The  value  of  said  tract  of  land 
occulted  by  defendant  is  $3,000,  and  the  rental 
value  thereof  Is  now,  and  has  been  from  March 
2,  1915,  of  the  value  of  $2,500  per  annum. 
The  defendant  damaged  the  remaining  portions 
of  said  body  of  land,  which  now  lie  on  each 
side  of  said  tract  occupied  by  defendant,  by 
reason  of  said  occupancy  and  use  of  defendant 
and  by  reason  of  the  fiicts  before  set  forth, 
in  the  gum  of  $4,000. 


"By  reason  of  the  facts  aforesaid  plaintiffs 
sue  for  the  following  items  of  damage,  to  wit: 
(1)  The  damage  resulting  from  the  loss  of  said 
tract  now  held  by  defendant,  to  wit,  $8,300, 
which  was  the  value  of  said  land  on  March 
2,  1915,  together  with  interest  on  said  sum 
from  said  date,  on  which  date  the  life  estate, 
which  was  the  only  interest  the  defendant  had 
ever  held  in  said  land,  terminated,  and  the  title 
thereto  immediately  vested  in  the  estate  of  the 
said  J.  R.  Brown.  (2)  The  damage  done  to 
the  remaining  portions  of  said  body  of  land, 
lying  on  each  side  of  said  tract,  subsequent  to 
the  termination  of  said  life  estate  interest  there- 
in, on  March  2,  1915,  by  reason  of  defendant's 
said  occupancy  and  use  of  said  tract  as  a  right 
of  way  since  said  date,  resulting  in  the  division 
of  said  body  of  land,  by  reason  of  said  maiu- 
tenance  and  use  of  said  tract,  after  the  acquire- 
ment of  the  title  by  the  said  estate,  whereby 
said  tract,  together  with  said  portions  on  each 
side  thereof,  constituted  one  continuous  body 
of  land,  but  since  said  acquirement,  by  reason 
of  said  occupanoy  by  defendant,  said  body  of 
land  has  been  damaged,  by  reason  of  the  division 
thereof,  by  the  maintenance  of  said  tract  as  a 
right  of  way,  and  the  operation  of  trains  there- 
on by  defendant,  since  said  acquirement  of  the 
title  thereof  by  said  estate." 


^A  demand  for  damages  caused  by  a  tres- 
pass on  land  cannot,  under  section  3261  of 
the  Code,  be  Joined  with  a  demand  for  the 
use  and  occupation  of  such  land."  McLen- 
don  V.  Atlanta  &  West  Point  R.  Co.,  54  Ga. 
293  (2),  295.  ^'Giving  to  the  plaintifiTs  peti- 
tion the  construction  for  which  they  insist 
it  results  that  'this  action  is  of  a  very  anom- 
alous character,'  being  neither  more  nor  less 
than  an  attempt  to  Join  in  a  single  suit  a 
cause  of  action  arising  ex  contractu  with 
one  growing  out  of  a  tort  pure  and  simple — 
a  practice  which,  under  the  express  provi- 
sions of  our  Code,  is  not  permissible."  Allen 
▼.  Macon,  Dublin  &  S.  R.  Co.,  107  Ga.  838, 
848,  83  S.  B.  696,  700. 

Applying  the  rulings  made  in  these  cases 
to  the  petition  in  the  case  under  review,  we 
find  that  it  is  of  the  same  anomalous  charac^ 
ter  pointed  out  by  the  Supreme  Court  in  the 
Allen  Case,  supra.  It  seeks  a  recovery  for 
the  value  of  the  land  occupied  by  the  rail- 
road company,  as  well  as  damages  to  the  ad- 
jacent tracts  resulting  from  the  building  of 
the  road.  This  is  a  misjoinder  of  causes, 
and  not  permissible  under  our  practice,  and 
therefore  the  trial  Judge  did  not  err  in  sus- 
taining a  general  demurrer  and  dismissing 
the  petition. 

Judgment  affirmed. 

JENKINS*  P.  J^  and  STBPHBNS*  J., 
concur. 
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GmZENS'  BANK  OF  ICAXEYS  y.  BANK 
OF  PENFIELD.    (No.  10896.) 

(Court  of  Appeals  of  GTeorgia,  Diyision  No.  2. 

Nov.  19, 1919.) 

(8vUal>u$  hy  ihe  Oaurt.) 
1.  Banks  and  banking  ^s»40— Daicaosb  los 

BXrUBAL  TO  TSANSFBB  8T00K  ON  B00K8. 

The  owner  and  holder  of  a  certificate  of 
bank  stock  has  the  right  to  hare  the  stock 
transferred  into  his  name  on  the  books  of  the 
corporation,  and  the  iUegal  refusal  so  to  trans- 
fer (the  refusal  being  treated  as  a  conversion 
of  the  stock)  makes  the  corporation  liable  for 
resulting  damages. 

2.   COBPORATIONB   ^s»113  ^  TRANSFEBCINO   OF 
STOCK  UNAJTIBCTED  BT  BT-LAW  LIEN. 

Where  a  certificate  makes  no  reference  to 
the  existence  of  a  lien,  a  transferee  of  corpo- 
rate stock  is  not  affected  by  the  terms  of  a 
by-law  lien  of  whidi  he  has  no  notice. 

3.  Banks   and   banking   ^=»42— Notiob   of 

EXISTENCE    of   BT-LAW    LIEN    OB   OF   8T0CK- 
HOLDEB'S  INDEBTEDNE8& 

The  statement,  appearing  on  the  face  of  a 
stock  certificate,  "Transferable  only  on  the 
books  of  the  corporation  in  person  or  by  at- 
torney on  surrender  of  this  certificate,  in  ac- 
cordance with  the  by-laws  of  this  bank,''  is  in- 
sufficient to  charge  a  transferee  with  notice  of 
what  is  on  the  books  o^  the  company,  or  of 
the  existence  of  a  by-law  lien,  or  of  the  fact 
of  the  stockholder's  indebtedness. 

(a)  Neither  would  notice  given  at  a  pledgee's 
sale  cure  this  want  of  notice. 

(AdiitUmal  SptMrnt  hw  Bdiiorial  Staff.) 

4.  Estoppel  €=»72  —  Loss  as  between  two 

INNOCENT  PABTIES. 

A  certificate  of  stock  In  terms  ''transfer- 
able only  on  the  books  of  the  corporation  In 
person  or  by  attorney  on  surrender  of  this  cer- 
tificate, in  accordance  with  the  by-laws  of  this 
bank,"  makes  applicable  to  defendant  bank, 
claiming  a  by-law  lien  of  which  transferee  had 
no  notice,  the  principle  of  Civ.  Code  1910,  | 
4537,  that,  where  one  of  two  innocent  persons 
must  suffer  from  act  of  a  third,  he  who  put 
it  in  power  of  third  person  to  infiict  the  injury 
must  bear  the  loss. 

Error  from  City  Court  of  Lexington,  Joel 
Cloud,  Judge. 

Action  by  the  Bank  of  Penfield  against  the 
Citizens'  Bank  of  Mazeys.  Judgment  for 
plaintifr,  and  defendant  brings  error.  Af- 
firmed. 

Paul  Brown,  of  Lexington,  and  J.  G.  Faust, 
of  Greensboro,  for  plaintiff  in  error. 
Samuel  H.  Sibley,  of  Union  Point,  and  J. 

5.  Callaway,  of  Greensboro,  fbr  defoidant  in 
error. 


SMITH,  J.   As  to  the  demurrers  interposed 
by  both  parties  to  this  suit,  suflioe  it  to  say 


that  the  rulings  thereon  contain  no  reversible 
error;  the  controlling  question  for  adjudica- 
tion being  whether  or  not  the  agreed  state- 
ment of  facts  warranted  the  trial  Judge  (who 
tried  the  case  without  a  Jury)  in  rendering 
Judgment  in  favor  of  the  plaintiff. 

The  agreed  facts  show  that  on  March  5, 
1912,  L.  J.  Boswell  who  owned  five  shares  of 
stock  in  the  Citizens'  Bank  of  Maxeys,  trans- 
ferred the  stock  in  blank  to  the  Bank  of 
Penfield.  The  latter  bank  used  the  stock  as 
collateral  to  secure  a  loan  from  W.  P.  Mc- 
Whorter.  Boswell  was  indebted  to  the  Citi- 
zens' Bank  of  Maxeys,  and  the  indebtedness 
was  reduced  to  Judgment  in  1913.  McWhort- 
er  and  the  Bank  of  Penfield,  after  the  death 
of  Boswell  and  12  months  after  administra- 
tion, sold  as  pledgees  the  stock ;  the  Bank  of 
Penfield  becoming  the  purchaser  at  the  sale. 
Subspquentiy  to  the  sale  (at  which  a  repre- 
sentative of  the  Citizens'  Bank  was  present 
and  gave  notice  that  it  claimed  a  by-law  lien 
on  said  stock)  the  Bank  of  Penfield  presented 
the  stock  certificate  and  evidence  of  purchase 
to  the  Citizens'  Bank  for  transfer,  and  trans- 
fer was  refused  on  account  of  said  by-law 
lien.  The  Bank  of  Penfield  thereupon  brought 
this  suit  against  the  Citizens'  Bank  for  the 
value  of  the  stock. 

Neither  the  Bank  of  Penfield  nor  McWhort- 
er  had  any  actual  notice  of  the  by-law  lien 
but  it  is  contended  that  the  following  lan- 
guage, appearing  on  each  of  the  five  stock 
certificates,  was  sufiElcient  to  import  notice : 

''This  certifies  that  L.  J.  BosweU  is  the  own- 
er of  one  share  of  the  capital  stock  of  Citizens' 
Bank,  Maxeys,  Ga.,  transferable  only  on  the 
books  of  the  corporation  in  person  or  by  at- 
torney on  surrender  of  this  certificate,  in  ac- 
cordance with  the  by-laws  of  this  bank." 

[1-9]  It  is  admitted  by  counsel  for  both 
parties  that  the  owner  and  holder  of  a  cer- 
tificate of  bank  stock  has  the  right  to  have 
the  stock  transferred  into  his  name  on  the 
books  of  the  corporation,  and  the  illegal  re- 
fusal so  to  transfer  makes  the  corporation 
liable  for  any  damages  resulting  from  such 
wrongful  refusal.  See  Bank  of  GuUoden  v. 
Forsyth,  120  Ga.  675,  48  S.  B.  226,  102  Am. 
St  Rep.  115;  Hilton  v.  Sylvania  Railroad 
Co.,  8  Ga.  App.  10,  68  S.  E.  746;  Bank  of  Nor- 
wood V.  Ray,  21  Ga.  App.  620,  94  S.  E.  819. 
So,  also,  there  is  no  question  between  ooonsel 
as  to  the  validity  of  the  by-law  and  the  by- 
law lien  (Civil  Code,  |  3375),  but  the  defend- 
ant in  error  contends  that  it  is  a  transferee 
without  notice  of  the  same.  Neither  is  there 
any  question  between  counsel  that  If  the  in- 
debtedness of  Boswell,  the  stockholder,  ex- 
isted before  the*  Citizens'  Bank  had  notice  of 
any  transfer,  the  lien  would  be  good  as 
against  such  transferee  with  notice.  People's 
Bank  of  Talbotton  v.  Exchange  Bank  of  Ma- 
con, 116  Ga.  820,  43  S.  B.  269,  94  Am.  St 
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B^.  144;  Ck>iimierclal  Bank  t.  American 
Bank,  22  Ga.  App.  688,  97  S.  B.  107.  Likewise 
it  is  admitted  by  both  parties  that  the  trans- 
feree of  stock  of  a  bank  with  such  a  by-law 
and  by-law  lien  as  is  relied  upon  in  this 
case  must  have  notice  thereof  before  he  would 
be  bound  thereby.  Bank  of  Culloden  v.  Bank 
of  Forsyth,  120  Ga.  576,  48  8.  B.  220, 102  Am. 
,St  Rep.  115.  It  is  obvious,  therefore,  that 
the  question  of  importance  in  this  case  is 
one  of  notice. 

The  plaintiff  in  error  contends  that  the 
language  appearing  in  the  fiioe  of  the  certifi- 
cates in  question  was  amply  sufficient  to  put 
the  purchaser  on  notice  as  to  the  by-law  lien 
relied  upon.  However,  the  defendant  in  error 
denies  this.  Here,  therefbre,  is  the  crux  of 
the  entire  case.  Of  course,  the  notice  given 
at  the  pledgees'  sale  by  the  defendant  in  no 
wise  effects  this  question.  See  American  Nat 
Bank  of  AUanta  v.  Bast  Atlanta  Bank,  147 
Ga.  750,  05  8.  B.  280.  Let  us,  therefore, 
examine  the  language  ai4?earing  on  the  fiioe 
of  the  stodc  oertiflcateBi  the  first  clause  of 
which  is  as  fbllows: 

'^This  certifies  that  L.  J.  BosweO  is  the  own- 
er of  one  share  of  the  capital  stock  of  the  Qti- 
seDS*  Bank,  Mazeys,  Ga.** 

This  statement;  which  Is  signed  by  tJie 
bank  under  its  seal,  when  considered  alone, 
merely  states  to  the  public  that  Boswell  is 
the  owner  of  one  share  of  stock,  the  truth 
of  which  the  bank  is*  of  course,  estopped 
from  denying.  Ckmsequently,  when  the  trans- 
feree received  the  certificate,  it  took  that 
which  the  Citlsens'  Bank  recognised  as  the 
main  muniment  of  tiUe.  This  statement  is 
qualified  by  the  words  '^transferable  only  on 
tiie  books  of  the  corporation  in  person  or 
by  attorney  on  surrender  of  this  certificate." 
It  is  well  settled  that  this  language  does 
not  import  any  notice  whatever  of  a  by-law 
lien. 

"A  statement  in  a  stock  certificate  that  the 
same  is  transferable  only  on  the  books  of  the 
corporation,  in  person  or  by  attorney,  on  sur- 
render of  the  certificate,'  does  not  charge  the 
transferee  with  notice  of  what  is  on  the  books 
of  the  company,  or  of  the  existence  of  the  lien, 
or  of  the  fact  of  the  stockholder's  indebtedness 
to  the  company."  Bank  of  CuUoden  v.  Bank  of 
Forsyth,  supra,  120  Ga.  575*  48  &  B.  226(9, 
102  Am.  St  Bep.  IIS. 


Generally  speaking,  all  corporations  have 
by-laws  requiring  the  transfer  of  stock  on 
their  books  fbr  the  purpose  of  sending  no- 
tice of  meetings,  payings  dividends,  voting, 
and  the  like.  It  has  no  connection  with  a 
by-law  lien,  and  therefore  does  not  suggest 
one  or  give  notice  of  one.  The  case  of  Syl- 
vania  ft  Girard  R.  Ca  v.  Hoge,  129  Ga.  734, 
742,  59  S.  B.  806^  well  illustrates  the  confu- 
sion that  might  arise  by  not  requiring  such 
a  transfer,  as  was  demanded  in  this  case,  on 
the  books  of  a  corporation.  We  see,  there- 
fore, that  althoui^  by-laws  requiring  a  trans- 
fer on  the  books  of  a  oozporation  are  reason- 
able and  prudent,  lest  the  corporation  come 
to  have  two  certificates  out  for  the  same 
stock  and  become  involved  in  liability  there- 
upon, the  language  "'transferable  only  on 
the  books  of  the  corporation  in  person  or 
by  attorney  on  surrender  of  this  certificate" 
fails  altogether  to  import  notice  of  any  by- 
law lien. 

We  come  now  to  the  last  words  of  the 
language  under  consideration,  to  wit,  ''In 
accordance  with  the  by-laws  of  this  bank." 
These  words^  standing  alone,  are  meaning- 
less (except  to  direct  attention  to  the 
ftict  that  the  bank  has  by-laws),  and  conse- 
quently, in  order  to  be  intelligently  consid- 
ered, must  be  reviewed  in  connection  with  the 
language  that  immediately  precedes  them, 
which  language,  we  have  seen,  fails  to  make 
mention  of  or  import  the  existence  of  a  by- 
law lien,  but  merely  serves  to  show  how  a 
transfer  of  stock  must  be  made. 

To  sum  up  the  whole  matter,  the  language 
appearing  on  the  face  of  the  certificates  in 
question  does  not  remotely  suggest  to  a  pur- 
chaser, or  in  any  wise  put  him  on  notice,  that 
the  absolute  ownership  of  the  shares  certified 
to  by  the  corporation  Is  to  be  limited  by  a 
li^i  thereon. 

[4]  In  conclusion,  the  language  of  the  cer- 
tificates makes  fairly  applicable  to  the  de- 
fendant bank  the  principle: 

"Where  one  of  two  Innocent  persons  mos* 
suffer  by  the  act  of  a  third  person,  he  who  put  it 
In  the  power  of  the  third  person  to  Inflict  the 
injury  must  bear  the  loss."    Clivil  Code^  I  4537. 

Judgment  afilrmed. 

JBNKINS,  P*  X»  and  STBPHBNS,  X. 
concur. 
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DBXAL  T.  WILSON.    (Ho.  014.) 

(Supreme  Oonrt  of  North  Oarolina.    Dec  8, 

1919.) 

1.  Frauds,  eTATurs  of  ^=»188(4)~Monst  kz- 

PBNDBD     AND     BEBVI0S8     SXNDXBED    XmDKB 
▼DID  OOITTBAOT  BBCOYBBABLB. 

Where,  in  reliance  on  defendant's  oral 
promise  to  presently  convey  his  property  to 
plaintiff,  plaintiff  disposed  of  his  own  property 
and  rendered  serrices  pursuant  to  the  agree- 
ment, defendant,  who  refused  to  conrey,  cannot 
escape  liahillty  for  the  value  of  the  seryices 
rendered  by  plaintiff,  and  money  expended  by 
him  at  special  request  of  defendant,  by  pleading 
the  statute  of  frauds. 

2.  BtIDBHCX     ^s»269(8)  —  DBOUkBATIOlfB     OF 
FABTT  TO  OOirrSAOT  ADlOBgZBLB. 

In  action  to  recoTer  for  money  expended 
and  services  rendered  under  oval  contract 
whereby  defendant  agreed  to  convey  his  fftrm 
to  plaintiff,  what  defendant  said  about  the  con- 
tract was  competent  against  him,  whether  said 
to  plaintiff  or  to  others. 

Appeal  from  Superior  Oourt,  Ofttawba 
GooDty;  Webb,  Judge. 

Action  by  Jacob  W.  Deal  against  Cteorge 
W.  Wilson.  Judgment  for  plaintiff,  and  de- 
fendant appeals.    No  error. 

Plaintiff  sued  to  recover  damages  for  a 
breach  of  contract  by  whidi,  as  lie  alleges, 
the  defendant  agreed  ttiat,  if  the  plaintiff 
would  give  up  his  business  and  dispose  of 
his  property  and  move  to  defendant's  farm, 
where  the  latter  lived*  cultivate  the  same, 
and  take  care  of  and  support  title  defendant 
and  wife  during  their  lives,  the  defendant 
would  presently  convey  bis  property  to  him; 
that  plaintiff  accepted  the  proposal,  sold  out 
his  property*  abandoned  his  own  ordinary 
work,  and  went  to  the  defendant's  place, 
where  he  proceeded  to  work,  and  in  all  othiar 
respects  to  perform  his  part  of  the  contract, 
upon  faith  in  the  defendant's  promise  that 
he  would  at  once  convey  the  property  to 
him;  that  defendant  failed  to  do  what  he 
had  promised  to  do,  and  put  off  the  plain- 
tiff from  time  to  time  with  one  excuse  and 
another,  and  finally  refused  to  convey  the 
property  as  stipulated.  The  plaintiff  there- 
upon refused  to  continue  what  he  had  been 
doing  in  fulfillment  of  his  part  of  the  agree- 
ment and  left  defendant's  prendses,  after  he 
found  that  it  was  futile  to  wait  any  longer 
for  defendant  to  act  or  to  expect  him  to 
keep  bis  promise.  He  sues,  not  to  enforce 
the  q^edfic  perfdrmance  of  the  contract  to 
conv^  the  property  of  defendant  to  him,  nor 
for  damages  because  of  defendant's  breach  of 
the  contract  in  this  req)ect,  but  solely  for  the 
value  of  the  services  rendered  by  him  in 
performing  his  part  of  the  contract  and  for 
what  he  laid  out  in  money,  or   money's 
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worth,  at  the  special  request  of  defendant, 
while  he  was  attempting  to  do  his  part  In  the 
transaction,  of  which  defendant  received  the 
benefit  The  defendant  denied  the  contract 
and  relied  on  the  statute  of  frauds,  objecting 
to  evidence  of  the  oral  contract,  and  to  the 
charge  of  the  court  in  regard  to  it 

The  court  confined  the  Issues  to  the  con- 
tract made  between  the  parties  and  the 
amount  of  the  recovery,  and  refused  to  sub- 
mit issues  tendered  by  the  plaintiff,  and 
there  was  no  issue  involving  an  enforcement 
of  the  contract  to  convey  the  land,  or  dam- 
ages for  its  breach.  The  referee  found  with 
the  plaintiff,  and  assessed  his  damages,  or 
the  value  of  services  rendered  and  money 
advanced,  at  $1,787.03,  and  from  the  Judg- 
ment of  the  court  thereon,  after  overruling 
defendant's  exceptions,  defendant  appealed. 

Coundll  &  Yount,  of  Hickory,  for  appel* 
lant   . 

a  L.  Whitener  and  W.  A.  Selt  both  of 
Hickory,  for  appellee. 

WALKBB,  J.  (after  stating  the  fkcts  as 
above).  [1]  The  queatlon  on  this  appeal 
seems  to  be  easy  of  solution  when  it  is  prop- 
erly, and  clearly,  understood.  It  is  not 
sought  by  the  plaintiff  to  enforce  spedflcaUy 
the  contract,  of  sale,  nor  to  recover  damages 
for  a  breach  of  the  contract,  but  the  whole 
basis  upon  which  his  claim  rests  is  that,  by 
reason  of  the  promise  of  the  defendant  to 
ocmvey  his  property  upon  the  considerationa 
stated,  he  was  induced  to  lay  out  money,  and 
to  perform  services,  for  which  he  seeks  com- 
pensation. It  would  appear  very  strange  if, 
under  the  law,  he  is  not  entitled  to  this  re- 
lief, as  the  Justice  of  his  demand  is  very 
manifest,  and  the  law,  as  we  think.  Is 
stroi^tly  with  him. 

The  principle  upon  whidi  a  recovery  may 
be  had  in  a  case  like  this  is  firmly  establish- 
ed by  the  authorities.  The  subject  is  fully 
treated  in  20  Oyc.  i^.  298-308,  where  it  is 
said  that,  where  services  are  rendered  on  an 
agreement  which  Is  void  by  the  statute,  an 
action  will  Ue  on  the  implied  promise  to  pay 
tor  such  services,  and  the  terms  of  the  con- 
tract are  admissible  as  evidence  of  what 
those  services  are  worth.  Where  a  defend- 
ant has  successfully  resisted  the  specific  per- 
formance of  a  contract,  he  will  not  be  allow- 
ed to  set  up  such  contract  as  binding  in  or- 
der to  defeat  an  action  brought  to  recover 
money  paid  in  pursuance  of  said  avoided 
contract  Pendleton  v.  Dalton,  92  N.  0. 185. 
And  so  In  Wllkie  v.  Womble,  90  N.  a  264, 
and  Kelly  r.  Johnson,  186  N.  O.  847,  47  8.  B. 
674,  it  was  held  that,  where  a  vendor  repudi- 
ates a  parol  contract  to  convey  land,  the 
vendee  is  entitled  to  recover  the  amount  he 
has  paid  under  the  contract  But  this  case 
is  absolutely  ruled  by  that  of  Fairdoth  v. 
Kenlaw,  166  N.  C.  228,  81  8.  E.  299.    We 


'orothar 


MS  lams  topio  snd  K8T-NUMBBR  in  all  Key-Numb«red  DlgwU  and  Indtzas 


206 


101  SOUTHEASTEBN  BEPOBTEB 


(N.a 


there  said  that  where  the  defendant  has 
promised,  in  consideration  of  services  to  be 
rendered,  that  he  will  transfer  to  the  plain- 
tiff certain  property,  which  he  afterwards 
refuses  to  do,  and,  instead  of  fulfilling  his 
contract,  sets  up  the  statute  of  frauds,  as  a 
bar  to  any  recovery  on  the  same,  he  acts  in 
bad  faith  and  his  conduct  having  deceived 
the  plaintiff,  who,  relying  upon  the  assur- 
ance that  the  contract  would  faithfully  be 
performed,  had  been  induced  to  part  with 
his  money  or  to  render  services  of  value  to 
the  defendant,  the  latter  may  recover  com- 
pensation for  the  loss  he  has  sustained.  It 
is  a  just  and  salutary  principle  of  the  law 
that  every  man  is  bound  to  the  observance 
of  good  faith  in  his  dealings  with  others, 
and  at  least  to  the  extent  that,  as  he  knows, 
he  is  trusted,  which  may  be  inferred  from 
the  nature  of  the  transaction,  and  when  he 
Induces  another  to  act  upon  such  confidence 
in  him,  and  betrays  it,  where  the  latter  has 
advanced  money  or  performed  services  and 
will  sustain  damage,  if  the  contract  is  not 
carried  out,  the  injured  party  may  recover 
for  the  loss.    We  there  said: 

'IJnder  sadi  circumstances,  while  it  is  un- 
questionably true  that  no  action  can  be  main- 
tained, either  to  recover  damages  for  the  loss 
of  the  land  or  a  good  bargain,  or  for  a  specific 
performance,  yet  to  hold  that  the  action  cannot 
be  sustained  to  recover  for  the  injury  or  loss 
already  named  would  be  equivalent  to  saying 
that  the  subject  was  one  in  regard  to  which 
fraud  or  bad  faith  could  not  be  practiced. 
Frazer  v.  Howe,  106  111.  at  page  563.  It  Ib  well 
settled  by  the  authorities  tnat  where  payments 
are  made  or  services  rendered  upon  a  contract 
void  by  the  statute  of  frauds,  and  the  party 
receiving  the  services  or  payments  refuses  to 
go  on  and  complete  the  performance  of  the 
contract,  the  other  party  may  recover  back  the 
amount  of  such  payments,  or  the  value  of  the 
services,  in  an  action  upon  an  implied  assump- 
sit. A  party  who  refuses  to  go  on  with  an 
agreement  void  by  the  statute  of  frauds,  after 
having  derived  a  benefit  from  a  part  perform- 
ance, must  pay  for  what  he  has  received"— cit- 
ing Galvhi  V.  Prentice,  45  N.  Y.  162,  6  Am. 
Bep.  58;  King  v.  Brown,  2  Hill  (N.  Y.)  485, 
487;  Lock  wood  v.  Barnes,  8  HiU  (N.  Y.)  128, 
88  Am.  Dec  620. 

The  same  was  decided  in  Williams  y.  Bemls, 
108  Mass.  91,  11  Am.  Bep.  818,  where  there 
was  a  lease  within  the  statute  of  frauds 
which  defendant  pleaded*  The  court  held 
that  the  plaintiff  could  maintain  an  action 
for  work  and  labor  done,  money  advanced, 
materials  furnished  In  cultivating  the  land 
or  In  performing  the  contract  on  his  part, 
notwithstanding  the  bar  of  the  statute,  as 
he  did  not  seek  to  enforce  the  contract  spe- 
dflcally  or  to  recover  damages  for  a  breach 
thereof.    It  was  said  by  the  court: 

'"The  true  principle  Is  this:  The  contract 
being  void  and  incapable  of  enforcement  In  a 
court  of  law  (the  defendant  having  refused  to 
perform  it),  the  party  paying  the  money,  or 


rendering  the  services  in  pursuance  thereof, 
may  treat  it  as  a  nullity,  and  recover  the  mon- 
ey or  value  of  the  services  under  the  common 
counts.'  ^  *  ^  If  it  had  been  a  payment  in 
money,  it  would  be  too  plain  to  be  controverted. 
A  payment  in  labor  and  services,  of  which  the 
other  has  secured  the  benefit,  stands  upon  the 
same  ground." 

The  case  of  In  re  Estate  of  Kessler,  87 
Wis.  660,  59  N.  W.  129,  41  Am.  St  Bep.  74, 
is  to  the  same  effect,  for  there  the  court  held 
that  a  parol  agreement  to  devise  and  be- 
queath real  and  personal  property  as  com- 
pensation for  services  rendered  by  a  relative 
is  within  the  statute  of  frauds  as  to  the  real 
estate  and,  the  contract  being  Indivisible,  the 
whole  agreement  fails.  But  in  such  case 
the  relative  may  recover  for  his  services 
what  they  may  appear  to  have  been  reason- 
ably worth,  and  such  void  agreement  may  be 
shown  In  evidence  to  rebut  the  presumption 
that  they  were  rendered  gratuitously. 

"It  Is  a  most  important  principle,  thoroughly 
established  in  equity,  and  applying  in  every 
transaction,  where  the  statute  is  invoked,  that 
the  statute  of  frauds,  having  been  enacted  for 
the  purpose  of  preventing  fraud,  shall  not  be 
ma<]|e  the  instrument  of  shielding,  protecting, 
or  aiding  the  party  who  relies  upon  it  in  the 
perpetration  of  a  fraud,  or  in  the  consumma- 
tion of  a  fraudulent  scheme"— quoting  from  2 
Pomeroy's  Equity  Jur.  (3d  Ed.)  |  921. 

See,  also,  Woodbury  v.  Gardner,  77  Me. 
68,  and  Wood  r.  Babe,  96  N.  Y.  414,  48  Am. 
Bep.  640,  where  the  same  section  of  Dr. 
Pomeroy  is  dted  with  approval  and  relied 
on.  It  is  farther  said  by  Dr.  Pomeroy  in 
the  same  connection:  "This  most  righteous 
principle  lies  at  the  basis  of  many  forms  of 
equitable  relief."  See,  also,  Kidder  v.  Hunt, 
1  Pick.  (Mass.)  828,  831,  11  Am.  Dec.  183; 
Lane  v.  Shackford*  5  N.  H.  ISO;  Gillet  v. 
Maynard,  5  Jolins.  (N.  Y.)  85,  4  Am.  Dec. 
329;  Van  Deusen  v.  Blum,  18  Pick.  (Mass.) 
229,  29  Am.  Dec.  582.  The  English  case  of 
Qray  v.  Hill  By.  ft  Mood.,  420  (op.  by  Best, 
O.  J.),  held  that,  where  the  defendant,  in 
consideration  of  certain  repairs  to  be  made 
by  the  plaintiff,  agreed  to  assign  a  lease  to 
him,  and  after  the  repairs  were  made  refus- 
ed to  make  the  assignment,  and  set  up  the 
statute  of  frauds  as  a  defense,  the  law  Im- 
plied a  promise  to  pay  for  the  repairs,  and 
this  implied  promise  was  "not  touched  by 
the  statute."  Williams  v.  Bemis,  108  Mass. 
at  page  93, 11  Am.  Bep.  at  page  819. 

It  is  stated  in  Browne  on  the  Statute  of 
Frauds  (5th  Ed.)  |  118: 

"One  who  has  rendered  services  In  execution 
of  a  verbal  contract  which,  on  account  of  the 
statute,  cannot  be  enforced  against  the  other 
party,  can  recover  the  value  of  the  services 
upon  a  quantum  meruit." 

Judge  Bryan,  in  Baker  v.  Lauterbadi,  68 
Md.  64|  at  page  70,  11  AtL  703,  at  page  704» 
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egresses  the  principle  with  great  force  and 
accuracy: 

"It  most  be  obflenred  that,  although  contracts 
within  the  statute  of  frauds  are  yoid  unless 
they  are  in  writing,  yet  the  voluntary  perform- 
ance of  them  is  in  no  respect  unlawful.  If 
services  be  rendered  in  pursuance  of  a  contract 
of  this  kind  by  one  party,  and  be  accepted  by 
the  other,  they  must  be  compensated"— citing 
EIUcoU  T.  Peterson,  4  Md.  491. 

A  rule,  based  upon  the  same  reason,  has 
often  been  applied  in  this  court,  where  a 
party  has  entered  into  the  possession  of  land 
and  made  valnable  improvements  under  a 
parol  contract  of  the  owner  to  convey  the 
same  to  him.  We  have  uniformly  held  that 
the  owner,  if  he  repudiates  the  contract, 
most  pay  for  the  improvements  to  the  extent 
that  they  have  enhanced  the  value  of  the 
land.  Allea  y.  GrifOn,  22  N.  0.  9;  Hedge- 
peth  V.  Rose,  95  N.  O.  41;  Tucker  v.  Mark- 
land,  101  N.  0.  422,  8  S.  B.  169;  Vick  v. 
Vick,  126  N.  O.  123,  35  S.  E.  267.  See,  al- 
so, Dunn  V.  Moore,  38  N,  a  864 ;  Winton  v. 
Fbrt,  68  K.  C.  261;  Sain  r.  Dulin,  69  N.  O. 
196;  Thomas  v.  Kyles,  64  N.  C.  802;  Love 
Y.  NeOson,  54  N.  O.  839;  Barnes  r.  Brown, 
71  N.  O.  607;  Kelly  v.  Johnson,  136  N.  C 
647,  47  S.  E.  674. 

Judge  Gaston  stated  the  principle  strongly 
and  impressively  in  Albea  v.  Griffin,  supra: 

'^The  plaintiff's  labor  and  money  have  been 
expended  on  improving  property  which  the  an- 
cestor of  the  def  endsnt  encouraged  him  to  ex- 
pect should  become  his  own,  and  by  the  act  of 
God,  or  by  the  caprice  of  the  defendants,  this 
expectation  has  been  frustrated.  The  conse- 
quence is  a  loss  to  him  and  again  to  them.  It 
is  against  conscience  that  they  should  be  en- 
rid^ed  by  gains  thus  acquired  to  his  injury. 
*  *  ^,  If  they  repudiate  the  contract,  which 
they  have  a  right  to  do,  they  must  not  take  the 
improved  property  from  the  plaintiff  witiiout 
compensation  for  the  additional  value  which 
these  improvements  have  conferred  upon  the 
property"— citing  Baker  v.  Carson,  21  N.  0. 
881,  where  Baffin,  C.  J.,  said: 

'^o  hold  that  there  is  no  reUef  either  in  law 
or  in  eqidty— that  a  man  may  be  stripped  of 
the  entire  fruits  of  his  toil  for  years,  by  any 
one  who  can  cajole  him  into  the  weakness  of 
expending  them  on  his  land  by  assurances  for 
a  future  title— is  a  doctrine  which  seems  to  be 
subversive  of  first  principles.  ^  ^  *  This 
case,  on  the  contrary,  is  founded  on  the  equity 
of  the  plaintiff  against  the  defendant,  as  the 
owner  of  the  estate,  who  takes  it  away,  with 
its  improvements,  made  by  the  plaintiff.  The 
relief  goes  upon  her  unconscientious  gains. 
True  the  plaintiff  sets  forth  the  contract,  and 
asks  for  its  performance.  But  that  is  not  an 
alternative,  Uk  the  sense  before  spoken  of.  It 
was  necessary  for  him  to  do  so,  that  he  might 
offer  an  acceptance  on  his  part,  without  which 
he  would  have  no  equity ;  for  he  would  have  no 
ri^t  to  eompensation,  if  the  defendant  were 
wflUng  to  let  him  enjoy  the  fruit  of  his  labor* 
He  must  therefore  give  her  the  election.  EUit* 
ing  elected  to  take  the  land,  the  defendant  ought 
to  pay  the  plaintiff,  not  for  the  land,  nor  dam- 


ages for  a  breach  of  the  agreement,  but  for  his 
labor,  of  which  she  fraudulently  sweeps  the 
profits." 

That  states  clearly  the  equitable  basis  up- 
on which  this  whole  doctrine  rests. 

There  was  some  criticism  of  Gliomas  v. 
Kyles,  supra,  and  Love  v.  Neilson,  supra; 
but  Judge  Battle  explains  it  away  in  Sain 
V.  Dulin,  supra.  It  arose  upon  a  question 
of  jurisdiction,  namely,  whether,  under  the 
old  system,  the  suit  should  have  been 
brought  at  law,  or  in  equity  (Warren  v.  Dall, 
170  N.  O.  406,  87  S.  B.  126) ;  but  this  techni- 
cal distinction  is  abolished  by  our  present 
CJonstitutlon  and  reformed  procedure,  and 
the  principle,  which  we  have  applied  to  this 
case,  is  left  onlmpaired,  as  it  is  stated  in 
the  authorities  dted  above. 

The  unanimity  with  which  the  courts  of 
the  other  states  recognize  this  doctrine, 
though  expressed  in  varying  forms,  will  ap- 
pear from  the  following  cases,  the  substance 
of  each  being  in  effect  to  adopt  the  principle 
as  it  is  stated  in  Hamilton  v.  Thirston,  93 
Md.  218,  220,  48  AtL  709,  that,  although  the 
plaintiff  is  not  entitled  to  maintain  an  ac- 
tion upon  the  alleged  contract  (if  the  statute 
is  pleaded),  he  can  recover  upon  a  quantum 
meruit  the  value  of  the  services  rendered  by 
him  to  his  unde  for  the  latter's  benefit,  for 
from  services  of  this  kind,  even  when  render- 
ed in  pursuance  of  a  contract  within  the 
statute  by  one  party  and  accepted  by  the 
other,  a  right  to  compensation  arises.  Mur- 
phy V.  De  Haan,  116  Iowa,  61,  89  N.  W.  100 ; 
Wonsettler  v.  Lee,  40  Kan.  367,  19  Pac.  862; 
Snyder  v.  Neal,  129  Mich.  692,  89  N.  W.  088 ; 
Spinney  v.  Hill,  81  Minn.  816,  84  N.  W.  116 ; 
Sims  V.  McEwen's  Adm'r,  27  Ala.  184 ;  Howe 
V.  Day,  58  N.  H.  616;  Patten  v.  Hicks,  43 
CaL  609;  W.  B.  Steel  Works  v.  Atkinson, 
68  111.  421,  18  Am.  Bep.  660 ;  MlUer  v.  Eld- 
ridge,  126  Ind.  461,  27  N.  E.  132 ;  White  v. 
Wieland,  109  Mass.  291;  Moody  v.  Smith, 
70  N.  Y.  698,  and  others  to  be  found  collected 
in  20  Cyc  at  page  299,  note  62;  2  Beed's 
Statute  of  Frauds,  |  624.  The  court  said  in 
Murphy  y.  De  Haan,  supra,  116  Iowa,  at  page 
63,  89  N.  W.  100,  that  the  statute  was  not 
enacted  for  the  purpose  of  aiding  one  in  the 
perpetration  of  a  fraud,  but  to  secure  him 
from  the  consequences  thereof.  It  was  in- 
tended as  a  shield,  and  not  as  a  sword. 
According  to  the  evidence,  defendant  had 
the  benefit  of  plaintUTs  services,  and  he  can- 
not be  heard  to  say  that  they  were  perform- 
ed under  a  contract  which  would  have  been 
invalid  had  it  remained  executory  in  char- 
acter. To  the  same  effect  is  nireadgill  r. 
McLendon,  76  N.  O.  at  page  26. 

In  Snyder  v.  Deal,  supra,  it  was  held  that, 
where  plaintiff  rendJered  services  for  defend- 
ants under  an  agreement  that  she  should  be 
compensated  therefor  at  their  death,  which 
agreement  defendants  subsequently  repudi- 
atedf  plaintiil  could  maintain  an  action  at 
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onoe  for  the  TBive  of  the  services.  This  last 
case  answers  the  objection  that  this  action 
was  prematurely  brought. 

[2]  As  to  the  questions  of  evidence:  What 
the  defendant  said  about  the  contract  wasi 
without  doubt,  competent  against  him,  wheth- 
er said  to  plaintiff  or  to  others. 

The  testimony  as  to  the  parol  contract 
was  merely  explanatory  of  the  transaction 
and  was  not  admitted  to  charge  the  defend- 
ant upon  the  same,  either  for  its  specific  en- 
forcement or  for  damages  because  of  its 
breach,  but  merely  as  tending  to  show  plaln- 
tifTs  equitable  right  to  recover  compensation 
growing  out  of  it 

The  charge  of  the  court  is  wholly  free 
from  any  error,  and  the  nonsuit  was  prop- 
erly denied,  as  the  evidence  was  sufficient  to 
support  the  flndings  of  the  referee  and  the 
Judgment. 

No  error. 


a78  N.  C.  59S) 

NOBFOLK  SOTTTHBRN  BY.  00.  et  at  T. 
SMITHEBBiAN  et  aL    (No.  4S1.) 

(Supreme  Oourt  of  North  Oarolina.     Dec.  8, 

1919.) 

1.  Appeal  aitd  ebbob  ^s»1050(1)— Bvidknob 
^s»244(9)— Admission  of  local  aqbitt  xn- 

COICPETEMT  AND  PBBJT7DI0IAL. 

In  a  railroad's  action  for  trespass  defend- 
ed on  the  ground  the  land  had  been  held  by  the 
road  only  for  railroad  purposes,  and  that  on 
ceasing  such  use  it  had  reverted  to  defendants, 
testimony  of  defendants'  witness  as  to  a  state- 
ment of  the  railroad's  local  passenger  and 
freight  agent  at  the  pohit  that  the  property  no 
longer  belonged  to  the  road  and  that  it  had 
nothing  to  do  with  it  as  it  was  then  tiie  prop- 
erty of  a  defendant,  held  incompetent  and  preju- 
dicial to  the  road. 

2.  PBINOIFAL    AND    AOXNT    ^s»148(4)— FOBOB 
OY  KNOWN  LIMITATIONS  ON  AXTTHOBXTT, 

Limitations  of  authority  known  to  a  person 
dealing  with  an  agent  are  as  binding  on  sndi 
person  as  on  the  agent,  and  he  can  acquire  no 
rights  against  the  principal  by  dealing  with  the 
agent  contrary  thereto. 

8.  Pbincipal  and  aoxnt  ^=9116(1)— Sbobbt 

INSTBUCnONS      NOT     AlTKCnNa      XQNOBANT 
TUIHD  PBB80NS. 

As  between  a  principal  and  his  agent,  the 
scope  of  the  letter's  authority  is  that  actual^ 
conferred  upon  him,  and  may  be  limited  by 
secret  Instructions  and  restrictions,  but  the 
latter  do  not  affeet  third  persons  ignorant  of 
them;  the  mutual  rights  and  liabilities  of  the 
principal  and  third  persons  being  governed  by 
the  apparent  scope  of  authority. 

4.  Pbincipal  and  agent  ^s»12i2(l)-^No  xn- 
labgement  of  atttbobitt  bt  deolabations. 

An  agent  cannot  enlarge  his  authority  by 
his  own  declarations. 


6.  Evidence  ^s»243(2)— Deolabations  afteb 

EVENT  not  competent  AGAINST  PBINCIPAL. 

The  dedarations  of  an  agent  made  after  the 
event  and  as  a  mere  narrative  of  a  past  occur- 
rence are  not  competent  against  tiie  prindpaL 

Appeal  from  Superior  Oourt,  Montgomery 
Oounty ;  Harding,  Judga 

Action  by  the  Norfolk  Southern  Bailway 
Oompany  against  T.  J.  Smitherman  and  the 
Lexington  Grocery  Oompany  in  which  the 
Baleigh,  (Charlotte  &  Southern  Bailway  Ccm- 
pany  was  admitted  as  a  party  plaintiff. 
Judgment  for  defendants^  and  plaintiffs  ap- 
peal.  New  trial  ordered. 

The  plaintiff^  alleged  that  defendants  had 
trespassed  upon  certain  land  described  in  the 
complaint,  and  ask  for  damages.  The  de- 
fendant T.  J.  Smitherman  and  wife  conveyed 
to  the  Durham  &  (Charlotte  Bailway  Oompa- 
ny the  land  which  is  situated  in  the  town  of 
Troy,  with  the  following  habendum  in  the 
deed: 

''To  have  and  to  hol4  the  aforesaid  tract  of 
land,  with  the  appurtenances  and  every  part 
thereof,  unto  the  said  party  of  the  second  part, 
its  successors  and  assigns,  to  their  proper  use 
and  behoof  forever;  to  be  used  by  the  said 
party  of  the  second  part,  its  successors  and  as- 
signs, for  the  purpose  of  erecting  and  main- 
taining thereon  passenger  and  frdght  railroad 
station,  and  the  proper  appendages  thereto,  and 
to  transact  on  said  granted  premises  the  usual 
operations  and  business  of  a  common  carrier  of 
freight  and  passengers,  and  for  no  other  pur- 
pose or  purposes  whatsoever." 

The  deed  also  contained  the  following 
dause: 

''In  the  event  the  said  parties  of  the  second 
part,  its  successors  and  assigns,  shall  discon- 
tinue the  use  of  the  aforesaid  granted  station 
site  for  the  purposes  hereinbefore  named,  then, 
in  that  event,  the  aforesaid  granted  station 
site,  with  all  tiie  appurtenances  thereto  belong- 
ing, shall  revert  to  the  said  parties  of  the  first 
part,  their  executors,  administrators,  and  as- 
signs." 

The  plaintifl,  Norfolk  Southern  Bailroad 
Oompany  has  acquired  all  the  rights  which 
the  Durham  ft  Oharlotte  Bailway  Oompany 
had  under  said  deed,  subject  to  the  restric- 
tions of  the  habendum  and  dause  of  forfei- 
ture above  set  f ortlL 

The  plaintiiEs  daim  the  land  and  the  atruc- 
tures  thereon,  consisting  of  station  house, 
tracks,  etc,  which  were  placed  there  by  the 
Durtiam  &  Oharlotte  Bailway  Oompany,  and 
the  defendants  allege  that  the  property,  and 
all  rights  therdn,  have  been  forfeited  by  vio- 
lation of  the  terms  of  the  deed«  whereby  the- 
same  reverted  to  the  defendanta 

The  Jury  returned  the  following  verdict: 

"(1)  Is  the  idaintiff,  the  Norfolk  Southern 
Bailway  Oompany,  the  owner  of  the  land  de- 
scribed in  the  oomplaint  as  alleged?  Answer: 
No. 
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"(2)  Did  the  defendant,  prior  to  the  com- 
mencement of  this  action,  nnlawfnlly  enter  ap- 
«n  die  lands  described  in  the  complaint  and 
oommit  a  trespass  thereon  as  alleged  t  An- 
swer: No. 

'*(3)  What  damage,  if  any,  is  the  plaintiff  en- 
titled to  recover  of  tiie  defendants  for  such  nn- 
Uwfnl  eotrj  and  trespass  as  alleged  t  Answer: 
Nothing. 

''(4)  Did  the  plaintiff  onlawfally  cause  to  be 
issued  a  restraining  order  out  of  this  court  re- 
straining the  defendants  from  entering  upon 
the  lands  described  in  the  complaint  as  al- 
leged in  the  answer?    Answer:   Yes. 

''(S)  What  damage,  if  any,  are  the  defend- 
ants entitled  to  recover  of  the  plaintiffs  for  un- 
lawfully causing  such  restraining  order  to  be 
used  as  alleged?  Answer:  $500.00  (five  hun- 
dred dollars).** 

Bvidence  was  taken  upon  this  Issue,  and, 
upon  the  examination  of  the  defendants^  wit- 
ness W.  I.  Myrick,  be  was  permitted  to  testi- 
fy to  a  jBtatement  of  S.  T.  Brown,  plaintiff's 
local  agent  at  Troy,  to  the  ettect  that  the 
property  no  longer  belonged  to  the  railway 
company,  and  it  wonld  have  nothing  more  to 
do  with  it,  as  it  then  was  the  property  of  Mr. 
Smitherman.  Brown  delivered  the  key  of  the 
old  bnildlng  to  the  witnesa  at  that  time. 
Plaintiff's  objection  to  this  testimony  was 
overruled. 

There  was  evidence  that  the  plaintiffs  had 
erected  a  new  building  on  the  premises,  where 
it  had  Its  ticket  office  and  received  some 
freight,  but  that  it  stlU  used  the  old  build- 
ing and  its  appurtenances  for  the  heavier 
freight  and  received  such  freight  and  shipped 
it  from  that  building.  It  had  received*  from 
the  old  building,  from  defendant  Smitherman, 
goods  which  were  manufactured  in  its  cotton 
mill  near  by,  and  shipped  the  same  on  cars 
which  were  loaded  at  the  old  building,  and 
there  was  other  evidence  of  the  continued  use 
of  the  old  building  for  the  purpose  of  storing 
and  hflndling  heavy  freight,  or  ''overflow 
frelj^t,"  until  this  action  was  commenced  on 
August  28, 1912. 

The  court  instructed  the  Jury,  under  the  Is- 
sues submitted,  to  inquire  and  find  whether 
the  plaintiff  had  vi<Hated  the  stipulations  of 
the  deed  and  the  clause  of  forfeiture,  and 
gave  these  instructions,  among  others: 

*'The  burden  is  upon  the  defendants  to  satisfy 
you  by  the  greater  weight  of  the  evidence  that 
the  plaintiff  has  ceased  to  use  it  for  all  pur- 
poses which  they  had  a  right  to  use  it  for  un- 
der this  deed;  that  is,  ceased  to  use  it  for  a 
passenger  station  and  for  a  freight  station, 
ceased  to  use  appendages,  the  cartway,  the  car 
tracks,  and  any  other  appendages  which  yon 
may  fi^d  they  had  in  coxmection  tiierewith; 
ceased  to  use  that  property  in  any  transaction 
usually  conducted  by  a  common  carrier  of 
frdght  and  passengers,  connected  with  it  as  a 
station.  If  the  d«l(endants  have  satisfied  yon 
that  they  have  ceaaed  all  these  functions,  it 
would  be  your  duty  to  answer  the  issue,  'No,' 
that  the  plaintiff  is.not  the  owner  of  it  *  *  * 
If  they  have  failed  to  so  satisfy  you,  you  will 
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answer  it,  Tes,*  because  the  defendants  In 
this  case  admit  that  the  railroad  is  the  owner 
of  the  property  unless  they  have  ceased  to  use 
it,  as  I  have  explained  to  you.  •  •  •  The 
plaintiff  contends  that  up  to  August  23,  1912, 
the  date  this  action  was  commenced,  it  was  in 
the  actual  use  of  that  property  as  a  railway 
station;  that  It  was  using  the  building  itself 
and  the  appendages  thereto,  as  a  freight  sta- 
tion ;  that  it  was  engaged  in  the  transaction  of 
business  usually  conducted  by  common  carriers 
of  passengers  and  freight  in  connection  with 
that  property  as  a  freight  station.  The  plain- 
tiff contends  that  if  you  should  find  that  it  had 
removed  its  passenger  station  and  that  if,  before 
this  time,  it  was  selling  tickets  from  the  other 
office  and  receiving  passengers  there  for  trains 
going  out  and  coming  in,  that  even  though  you 
should  find  that  its  passenger  service  was  con- 
ducted from  the  other  station,  it  had  not  aban- 
doned this  property  and  that  It  had  done  noth- 
ing to  affect  its  rights.  The  court  charges  yoo 
that  even  though  the  railroad  conducted  a  sepa- 
rate passenger  service,  if  they  continued  to  use 
this  place  as  a  freight  atation,  then  you  will  an- 
swer the  issue,  'Yes,'  because  so  long  as  the 
railroad  company  continued  to  use  it  either  as 
a  freight  station  or  a  passenger  station,  or  con- 
tinued to  use  the  appendages  there  for  the  pur- 
pose of  using  that  property  as  a  freight  station, 
then  the  property  belongs  to  the  railroad.' 
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Judgment  was  entered  upon  the  verdict. 
Plaintiffs  appealed. 

■ 

Chas.  A.  Armstrong,  of  Troy,  and  Tillett  & 
Guthrie,  of  Charlotte,  for  appellants. 

R.  T.  Poole,  of  Troy,  and  H.  M.  Bobins,  of 
Asbboro,  for  appellees. 

WALKER,  X  (after  stating  the  facts  as 
above).  [1-3]  The  question  which  the  witness 
W,  I.  Myrick  was  allowed  to  answer  was  in- 
competent, and  should  have  been  excluded. 
Its  admisidon  was  dearly  prejudicial,  and, 
considering  the  other  testimony  in  the  case,  it 
doubtless  controlled  the  Jury  in  rendering  the 
verdict  for  the  defendants.  The  wfbiess 
S.  T.  Brown,  mentioned  in  the  question  and 
answer,  had  no  authority,  express  or  implied, 
to  surrender  possession  of  the  old  building  to 
the  defendants^  or  to  any  one  under  their  di- 
rection; nor  was  any  declaration  made  by 
him  to  Myrick  as  to  what  the  plaintiffs  had 
done  about  that  building,  and  to  the  tf  ect 
that  it  had  beto  surrendered  to  the  defend- 
ants and  belonged  to  them,  admissible 
against  the  plaintiffs,  who  were  his  principal 
He  had  no  real  or  apparent  authority  to  give 
up  his  principal's  property,  so  far  as  this  rec- 
ord shows,  and  certainly  none  to  declare 
what  the  principal  had  done  in  the  past  re- 
specting it  His  duty  was  nothing  more  than 
that  of  a  local  passenger  and  freight  agent,, 
and  nq^hlng  is  disclosed  to  show,  nor  has  it 
been  submitted  to  the  jury  and  found,  that 
it  was  more  than  this.  Bank  v.  Hay,  143  N. 
C  326,  55  S.  E.  811;  Britta^n  v.  Westhall,  135 
N.  C.  492,  47  S.  B.  616;  Metal  Co.  v.  Rail- 
road Xkh,  145  N.  C.  2d3,  59  S.  B.  50.    The 
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jplalntlff,  as  principal,  has  not  ratified  what 
the  agent  Is  alleged  to  have  done,  nor  acqui- 
esced therein,  but,  on  the  contrary,  has  denied 
that  the  agent  had  any  such  authority. 

'^LimitafloDS  which  are  known  to  a  person 
dealing  with  an  agent  are  as  binding  upon  such 
person  as  they  are  upon  the  agent,  and  he  can 
acquire  no  rights  against  the  principal  by  deal- 
ing with  the  agent  contrary  thereto."  81  Cya 
1B29. 

**While  as  between  the  principal  and  the  agent 
the  scope  of  the  latter's  authority  is  that  au- 
thority which  is  actually  conferred  upon  him  by 
his  principal,  which  may  be  limited  by  secret  in- 
structions and  restrictions,  such  instructions 
and  restrictions  do  not  affect  third  persons  ig- 
norant thereof,  and  as  between  the  principal 
and  third  persons  the  mutual  rights  and  liabili- 
ties are  governed  by  the  apparent  scope  of  the 
agent's  authority,  which  is  that  authority  which 
the  principal  has  held  the  agent  out  as  possess- 
ing, or  which  he  has  permitted  the  agent  to  rep- 
resent that  he  possesses,  and  which  the  prin- 
cipal is  estopped  to  deny.  The  apparent  au- 
thority, so  far  as  third  persons  are  concerned,  is 
the  real  authority,  and  when  a  third  person  has 
ascertained  the  apparent  authority  with  which 
the  principal  has  dothed  the  agent,  he  is  under 
no  further  obligation  to  inquire  into  the  agent* s 
actual  authority.  The  authority  must,  however, 
have  been  actually  apparent  to  the  third  person 
who,  in  order  to  avail  himself  of  rights  there- 
under, must  have  dealt  with  the  agent  in  re- 
liance thereon,  in  good  faith,  and  in  the  exer- 
cise of  reasonable  prudence,  in  which  case  the 
principal  will  be  bound  by  acts  of  the  agent 
performed  in  the  usual  and  customary  mode  of 
doing  such  business,  although  he  may  have  acted 
in  violation  of  private  instructions,  for  such 
acts  are  within  the  apparent  scope  of  his  au- 
thority. An  agent  cannot,  however,  enlarge  the 
actual  authority  by  his  own  acts  without  some 
measure  of  assent  or  acquiescence  on  the  part 
of  his  principal,  whose  rights  and  liabilities  as 
to  third  persons  are  not  affected  by  any  appar- 
ent authority  which  his  agent  has  conferred 
upon  himself  simply  by  his  own  representations, 
express  or  implied.  Although  these  rules  are 
firmly  established,  their  application  to  particu- 
lar cases  is  extremely  difficult  The  liability 
of  the  principal  is  determined  hi  any  particular 
case,  however,  not  merely  by  what  was  the  ap- 
parent authority  of  the  agent,  but  by  what  au- 
thority the  third  person,  exercising  reasonable 
care  and  prudence,  was  Justified  in  believing 
that  the  principal  had  under  the  circumstances 
conferred  upon  his  ageut"    81  Cyc.  1881-1835. 

[4, 6]  There  is  evidence  that  the  defendant 
had  freight  in  the  old  building  for  shipment 
at  the  time  this  action  was  commenced,  and 
that  it  was  used  for  the  storage  of  heavy  and 
overflow  freight  in  connection  with  the  new 
building  which  was  on  the  railroad  premises 
not  fiir  away.  But,  however  the  fact  may  be, 
as  to  the  authority  of  the  agent  to  surrender 
the  property,  his  declaration  to  Myrick,  if 
made,  was  incompetent  to  prove  it  We  have 
seen  that  he  cannot  enlarge  his  authority  by 
his  own  dedarations^  and  this  court  has  re- 
cently stated  that— 


"The  authorities  in  this  state  are  all  to  the 
effect  that  declarations  of  the  agent  made  after 
the  event,  and  as  mere  narrative  of  a  past  oc- 
currence, are  not  competent  against  the  princi- 
pal." Johnson  v.  Insurance  Co.,  172  N.  C. 
142,  00  S.  B.  124,  cithig  Smith  v.  Railroad 
Co.,  68  N.  C.  115;  Rumbough  v.  Improvement 
Co.,  112  N.  C.  751.  17  S.  B.  536,  34  Am.  St 
Rep.  628;  Morgan  v.  Benefit  Society,  167  N. 
C.  265,  88  S.  B.  470. 

The  error  in  admitting  this  evidence,  with- 
out other  proof  extending  the  authority  of 
the  agent  beyond  its  implied,  or  apparent, 
limitation,  entitles  the  plaintifTs  to  another 
trial,  and  it  will  be  so  certified. 

New  trial* 


(178  N.  C.  687) 

McBlAHAN  et  sL  v.  HBNSLBT.     (No.  ffl2.) 

(Supreme  Court  of  North  Carolina.     Dec  8, 

1010.) 

1.  DsBDS  ^s»208(4)-*«RsaiSTSATiON  vanix  fa- 

OIB  BVIBBNOE  OF  DELIVEBT. 

As  delivery  is  a  necessary  part  of  the  exe- 
cution of  a  deed,  it  follows  that  registration  is 
only  prima  fade  evidence  of  delivery. 

2.  Deeds  ^=956(2)— Intent  to  delivsb. 

Delivery  is  a  < question  of  intent. 

3.  Deeds  ^=>200— Bvidence  of  nondelitsbt 
notwrrhstandino  recordation. 

Mother,  claiming  that  deed  to  daughter  had 
never  been  delivered  notwithstanding  recorda- 
tion, could  prove  that  deed  had  never  been  in 
daughter's  possession,  but  had  remained  in  her 
(mother's)  possession  and  had  been  brought 
back  to  her  as  soon  as  it  was  recorded. 

4.  Deeds  ^=»58(1),  177— Delivebt  to  thibd 
pabtt  not  debieated  bt  subsequent  acta 
of  gbantob. 

Where  grantor  delivers  deed  to  third  party 
for  grantee  without  any  condition  or  direction 
to  hold  it  for  him  and  without  reserving  right 
to  repossess  it,  the  delivery  is  complete,  and 
the  title  passes  at  once,  although  grantee  may 
be  ignorant  of  the  facts,  and  no  subsequent  act 
of  grantor  can  defeat  the  effect  of  such  de- 
livery. 

5.  Deeds  ^s>104(6)  —  Suffioienot  of  evi- 
dence  TO    OVEBCOMB    PBBSUliPTION    OF    DB- 

LIVEBT  FBOK  BBQISTBATZON. 

Evidence  that  mother  did  not  intend  to 
part  with  the  custody  of  or  control  over  her 
deed  to  daughter,  that  she  had  deed  registered 
for  fear  that  her  son  would  destroy  it,  with 
instruction  that  deed  be  returned  to  her  after 
registrati6n,  and  that  she  thereafter  retained 
possession  of  deed,  hM  sufficient  to  rebut  pre- 
sumption of  delivery  arising  out  of  registration. 

Appeal  from  Superior  Ck)urt,  Tanoey  Coun- 
ty; Webb,  Judge. 

Action  by  Annie  McMahan  and  husband 
against  Rachel  Penland  Hensley.  From 
Judgment  rendered,  the  plaintiffs  appeaL  Af- 
flrmed. 
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Civil  action  tried  upon  these  issues: 

(1)  Were  the  deeds  for  the  lands  descrihed 
in  the  complaint  delivered?   Answer:  No. 

(2)  Are  the  plaintiffs  the  owners  in  fee  and 
entitled  to  the  possession  of  the  lands  described 
in  the  complaint?   Answer:  No. 

From  the  judgment  rendered,  the  plaintiffs 
appealed. 

Hudglns,  Watson  &  Watson,  of  Bumsyllle, 
for  appellants. 

Charles  Hutchins,  of  Bumsville,  and  A. 
Hall  Johnston,  of  Ashyllle,  for  appellee. 

BROWN,  J.  Ab  stated  by  Mr.  Watson,  the 
learned  counsel  for  plaintiff,  there  is  hut  one 
question  presented  by  the  record,  and  that  is: 
Were  the  deeds  from  the  defendant  to  her 
daughter,  Annie  McMahan,  and  her  son  S.  S. 
Hensley,  delivered? 

The  plaintiffs  claim  under  the  deed  from 
the  defendant,  Rachel  Penland  Hensley,  the 
mother  of  the  feme  plaintiff.  The  uncontra- 
dicted evidence  tends  to  prove  that  the  de- 
fendant procured  Squire  Hutchins  to  draw 
the  deeds;  one  to  her  daughter  the  plaintiff, 
and  the  other  to  her  son  S.  S.  Hensley. 

The  defendant  testified  that  she  did  not 
Intend  to  deliver  the  deeds  to  the  grantees; 
that  she  sent  them  to  Bumsville  by  her 
youngest  son,  Andrew,  to  be  probated  and 
recorded;  but  that  the  deeds  are  now  lock-< 
ed  up  in  her  trunk  in  her  home;  and  that 
they  have  not  been  out  of  her  possession  since 
they  were  made,  except  when  Andrew  had 
them  recorded. 

The  plaintiff  offered  no  evidence  except  the 
oflQcial  record  of  the  deeds. 

The  court  charged  the  Jury: 

"If  the  plaintiff  has  shown  that  the  old  lady 
made  the  deed  under  the  drcumstances  that  she 
says  she  did,  that  the  magistrate  came  to  her 
home  and  she  was  there  very  sick,  and  it  was 
her  purpose  and  desire  to  make  the  deeds,  and 
she  wanted  to  reserve  her  life  estate,  and  It  was 
suggested  to  her  by  the  magistrate  that  she  could 
do  that  by  making  the  deed  on  its  face  without 
reservation  and  then  holding  the  deeds  or  put 
them  in  the  hands  of  some  good  man  to  be  de- 
livered to  the  grantees  after  her  death ;  if  you 
find  she  accepted  that  mode  or  method,  and  the 
deeds  were  drawn  without  reservation  being  set 
forth  in  the  deed,  and  that,  after  being  drawn, 
they  were  delivered  to  her  by  the  drawer  of  the 
deeds,  Sqnire  Hutchins;  if  you  find  she  put 
these  deeds  away,  and  the  next  day  she  heard 
one  of  her  sons  was  going  to  try  to  interfere 
with  this  arrangement,  with  what  she  had  done 
with  her  property,  and  try  to  get  hold  of  the 
deeds ;  and  if  you  find  that  for  that  reason  she 
told  her  son  to  carry  them  to  the  clerk's  office 
at  Bumsville  and  have  them  probated  and  then 
have  thepi  recorded  and  to  bring  the  deeds  back 
to  her,  and  that  pursuant  to  those  instructions 
her  son  brought  the  deeds  and  had  them  record- 
ed and  took  them  immediately  back  to  his  moth- 
er, and  that  she  has  had  them  ever  since,  and 
that  her  purpose  and  intent  was  not  to  deliver 
them  untU  after  her  death— if  you  believe  that, 


fand  find  those  to  be  the  facts  by  the  greater 
weight  of  the  evidence,  then  the  court  charges 
you  there  was  no  delivery  of  the  deeds,  and  the 
plaintiffs  are  not  the  owners  of  the  land  in 
controversy. 

'*So  taking  it  that  you  will  find  these  to  be 
the  facts,  I  instruct  you  that,  if  you  believe  all 
of  this  evidence,  you  answer  the  first  issue,  *No,' 
and  the  second  issue,  'No.' 


ffi 


The  plaintiff  bases  her  right  to  recover  up- 
on the  theory  that  the  probate  and  registra- 
tion of  a  deed  is  a  delivery  in  law  and  can- 
not be  rebutted  by  parol  evidence.  We  think 
this  is  going  too  far.  In  Love  v.  Harbin,  87 
N.  C.  252,  RuflLn,  J.,  says: 

'*It  is  not  intended  to  say  that  the  fact  of 
registration  is  conclusive  as  to  either  the  execu- 
tion or  probate  of  the  deed,  but  only  prima 
fade  evidence.** 

[1]  As  delivery  is  a  necessary  part  of  the 
execution  of  a  deed,  it  follows  that  registra- 
tion is  only  prima  facie  evidence  of  delivery. 
Bryan  v.  Bason,  147  N.  .C.  284,  61  S.  B.  71, 
and  cases  cited  in  the  note  to  Love  v.  Harbin. 

[2,  3]  The  question  of  delivery  is  one  of  in- 
tent, and  It  was  open  to  the  defendant  to 
show  that  the  deed  had  never  been  in  the 
possession  of  the  grantee,  but  had  remained 
in  her  possession  and  was  brought  back  to 
her  as  soon  as  it  was  recorded.  Helms  v. 
Austin,  116  N.  C.  755,  21  S.  B.  556. 

This  court  said  in  the  case  of  Gaylord  v. 
Gaylord,  150  N.  C.  233,  63  S.  B.  1033: 

''It  is  a  familiar  principle  that  the  question  of 
the  delivery  of  a  deed  or  other  written  instru- 
ment is  very  largely  dependent  on  the  intent  of 
the  parties  at  the  time,  and  is  not  at  a^  con- 
clusively established  by  the  manual  or  physical 
passing  of  the  deed  from  the  grantor  to  the  gran- 
tee. 

And  again  the  court  said  in  the  same  case: 

"And  the  authorities  are  uniformly  to  the 
effect  that,  in  order  to  be  a  valid  delivery,  the 
deed  must  pass  from  the  possession  and  control 
of  the  grantor  to  that  of  the  grantee,  or  to 
some  one  for  the  grantee's  use  and  benefit,  with 
the  intent  at  the  time  that  the  title  should  pass 
or  the  instrument  become  effective  as  a  convey- 
ance." 

[41  We  concede  that  when  the  maker  of  a 
deed  delivers  it  to  a  third  party  for  the 
grantee,  parting  with  the  possession  of  it 
without  any  condition  or  direction  to  hold  it 
for  him  and  without  in  some  way  reserving 
the  right  to  repossess  It,  the  delivery  Is  com- 
plete, and  the  title  passes  at  once,  although 
the  grantee  may  be  ignorant  of  the  facts, 
and  no  subsequent  act  of  the  grantor  can  de- 
feat the  effect  of  such  delivery.  Fortune  v. 
Hunt,  149  N.  C.  859,  63  S.  B.  82. 

15]  But  all  the  evidence  tn  this  case  shows 
that  the  defendant  did  not  intend  to  part 
with  the  custody  of  or  control  over  the  deeds. 
The  evidence  shows  that  she  had  them  reg- 
istered on  account  of  the  fear  that  her  son 
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Colnmbns  Hensley  would  destroy  them.  The 
defendant  sent  them  by  her  son  Andrew  for 
registration,  with  Instructions  to  bring  them 
back  to  her.  The  entire  evidence  Is  Incon- 
sistent with  the  Idea  of  an  actual  delivery 
of  the  deeds,  and,  if  believed  by  the  jury 
to  be-  true,  It  Is  sufficient  to  rebut  the  pre- 
sumption of  delivery  arising  out  of  the  reg- 
istration of  the  deed. 
Affirmed* 


(178  N.  C.  674) 

NAKGB  T.  EINa    (Na  480.) 

{Bupttmb  Court  of  North  CaroUna.     Dee.  8, 

1919.) 

1.  CHATIKL  ICOBTGAQES  «S»262(1)— PbOFKSTT 
MUST  BS  FSESENT  AT  PI^CX  OF  SALS. 

Personalty  sold  under  a  general  power  of 
sale  in  a  chattel  mortgage  must  be  present  at 
the  time  and  place  of  the  sale,  or  so  near  as 
to  afford  bidders  an  opportunity  to  examine 
it  and  make  some  fair  estimate  of  Its  worth. 

Z  OBATOBL  1C0BT0IAGX8  ^=)»292(2>— M OSTGA- 
eSB  TO  AOOOX72VT  IX>B  KABKIT  VALUX  WHXBI 
SAUi  INVALID* 

A  mortgagee  who  has  sold  chattels  under 
a  power  In  his  mortsage  without  having  the 
property  at  the  place  of  sale  may  be  properly 
held  to  account  for  its  market  value  at  the  in- 
stance and  election  of  the  mortgagor,  or  those 
claiming  under  hlm«  unless  the  latter  has  ex- 
pressly assented  to  such  a  sale,  or  in  some  way 
waived  his  rights  concerning  It^ 

3.  OhaTTBL  1COBTOAOX8  ^S»172(l)— GOUNTSB- 
OLAHC  in  BEFLBVm  WHXBB  OHATTKL  ICOBT- 
OAQX  BALB  INVALID. 

Where  chattel  mortgagee  proceeds  in  dalm 
and  delivery  and  sells  the  property  without 
having  the  same  at  the  place  of  sale,  the  right 
of  the  mortgagor  to  hold  the  mortgagee  to  an 
accounting  for  the  market  value  of  the  proper- 
ty may  be  made  available  as  a  oount^rdaim  In 
tibe  action  for  dalm  and  dellveiy. 

4.  BVIDBNCOB  ^=S>471(20)— ANSWBB  to  Qim- 
TION  AS  TO  VALUB  NOT  AN  OPINION. 

Where  witness  was  asked,  ''What  was  the 
property  worth  at  the  time  of  tb»  seisure— its 
reasonable  market  value  ?^  and  answered, 
"$800,"  It  cannot  be  properly  daimed  that  the 
witness  was  allowed  to  state  what  his  opinion 
as  to  the  value  of  the  property  wa%  and  not 
what  its  market  value  was. 

6.  EviDBNOB  ^s»117— Ibbeixvant  bzoept  in^ 

OONNECTION  WITH  OTHEB  BVIDBNOB. 

In  daim  and  delivery,  wherein  defendant 
counterdaimed  for  the  market  value  of  the  prop- 
erty, sale  under  chattd  mortgage  bdng  invalid, 
court  properly  exduded  questlMi  whether  wit- 
ness, the  purdiaser,  had  not  offered  to  return 
the  property  on  payment  of  the  mortgage,  where 
it  was  not  shown  that  such  witness,  who  bid 
in  the  property  for  his  employer,  had  any  au- 
thority to  carry  out  any  such  offer,  dther  from 
the  mortgagee  or  his  employer. 


8.  EviDBNOE  ^s»117— Ibbblevant  bxcbft  in 

CONNECTION  WITH  OTHEB  EVIDENCE. 

In  dalm  and  delivery,  where  defendant 
counterdaimed  for  market  value  of  property 
sold,  sale  bdng  invahd,  the  court  properly  ex- 
duded a  question  whether  witness  who  purchas- 
ed the  property  at  the  rale  had  not  offered  to 
return  it  on  payment  of  the  mortgage,  where 
it  did  not  appear  on  the  trial  what  the  condition 
of  the  property  was  at  the  time,  nor  how  much 
it  may  have  deteriorated  since  the  seizure.     . 

7.  Appeal  and  bbbob  ^=9092(1)  — Nbcbssitt 
or  showing  bzpbotbd  an8wkb  to  bzolud- 

BD   QTTBSnON. 

Complaint  cannot  be.  made  of  the  sustaining 
of  an  objection  to  a  question  to  a  witness  where 
it  is  not  shown  what  the  answer  of  the  witness 
would  liave  been. 

&  Appeal  and  ebbob  ^s»1088(8)— Favobablb 

jrUDQMENT   HABICLESS. 

One  against  whom  Judgment  was  had  can- 
not complain  that  court  allowed  credits  thereon. 

Appeal  from  Superior  Ckyort,  Montgomery 
Oounty;  Harding,  Judge. 

Action  by  Ivy  C.  Nanoe,  trading  as  the 
Montgomery  Hardware  Company,  against 
John  King.  Judgment  tor  defendant  on  a 
oounterdaliDt  and  plaintiff-  appealSi  No  er- 
ror. ' 

The  action  Is  for  dalm  and  ddlvery  of  a 
portable  sawmill  and  other  personal  property^ 
Plaintiff  filed  a  diattel  mortgage  only,  with 
power  of  sale  on  the  property  to  secure  $189.- 
29,  and  defendant  was  In  default  In  reference 
thereto.  It  also  appeared:  That  there  was  a 
second  unsatisfied  note  on  the  property  In 
fft  vor  of  the  Troy  Milling  Company,  to  secure 
$100.  The  property  having  been  seized  by 
ancillary  process  and  delivered  to  plaintiff, 
he  sold  the  same  at  public  auction  under  a 
general  power  contained  In  the  mortgage,  and 
the  same  was  pnrdiased  by  one  W.  I.  Myrlck* 
for  the  Lexington  Grocery  Company,  at  |S07. 
That  of  this  sum,  after  satisfying  plalntUTs 
debt  and  costs,  etc,  plaintiff  on  demand  of 
J.  W.  Lemmons,  agent  of  the  Troy  Milling 
Company,  paid  the  remainder  ($99.50)  to  said 
milling  company  on  the  second  mortgage  held 
by  them  on  a  large  portion  of  the  same  prop- 
erty. 

Defendant  admitting  the  existence  of  both 
mortgages  as  alleged,  and  there  were  facts 
in  evidence  tending  to  show  that  plaintiff  had 
not  sold  the  property  seized  in  the  cause,  as 
required  to  do  by  the  law  and  the  obligation 
of  the  contract,  the  testimony,  among  other 
things,  being  to  the  ettect  tbat  defendant 
was  not  present  at  the  sale,  and  had  no  rep' 
resentatlves  there;  that  the  property  was  not 
present  at  the  court  house  in  Troy,  where 
the  sale  was  had,  but  11^  miles  away ;  that 
there  were  few  bidders  present,  and  these 
had  no  opportunity  to  view  the  property  be- 
fore bidding  at  the  time  and  place  of  sale; 
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that  by  reason  of  sacb  f^uie  the  mroperty 
was  sold  at  great  sacrifice,  and  defendant 
thereupon  set  up  a  counterclaim  for  the  ac- 
tual value  of  the  property  over  and  above 
the  amount  required  for  plaintifTs  debt. 

On  issues  submitted,  the  Jury  rendered 
a  verdict  that  there  had  been  no  valid  fore> 
closure,  by  reason  of  the  failure  of  plaintiff 
to  observe  the  requirements  of  the  law  and 
his  contract  concerning  the  sale.  The  actual 
value  of  the  property  at  time  of  sale  was 
9700.  On  motion  there  was  Judgment  for  de- 
fendant for  the  difference  between  the  mar- 
ket value  of  the  property  as  assessed  by  the 
Jury  and  the  amount,  of  the  mortgages  set 
out  in  the  complaint  Plaintiff  excepted  and 
appealed. 

W.  A.  Oochran,  of  Troy,  for  appellant 
J.  Am  Spence,  of  Ashboro^  for  appellee. 

HOKE,  J.  (after  stating  the  fticts  as  above). 
[1]  It  is  the  accepted  law  in  this  Jurisdiction 
that,  in  order  to  a  valid  foreclosure  of  a  chat- 
tel mortgage  under  a  general  power  of  sale 
ordinarily  appearing  in  the  instruments,  the 
prc^perty  should  be  sold  "with  such  reason- 
able care  as  to  produce  the  best  results.'* 
Such  cases  are  likened  in  some  respects  to 
sales  under  execution,  and  in  both  it  is  re- 
quired that  the  property  be  present  at  the 
time  and  place  of  sale,  or  so  near  as  to  af* 
fbrd  bidders  an  opportunity  to  examine  it 
and  make  some  fair  estimate  of  its  worth. 
Barbee  v.  Scoggins,  121  N.  C.  135-143,  28 
8.  B.  250;  Alston  v.  Morphew,  113  N.  a  40(^ 
13  8.  S.  835;  McNeeley  v.  Hart,  80  N.  O.  492, 
40  Am.  Dec.  404;  Wormell  v.  Nason,  83  N.  G. 
88 ;  Jones  on  Chattel  Mortgages,  |  — ;  Free- 
man on  Etecntions,  |  290. 

In  Barfoee's  Case,  our  present  Chief  Jus- 
tice, qpeaklng  to  the  question,  said: 

'The  goods  were  not  in  plain  view,  but  were 
in  a  store  100  to  160  yards  off  fzom  the  place 
of  sale,  and,  moreover,  Uiey  were  sold  in  a  lump, 
whidi  was  calculated  to  make  them  bring  much 
less  than  their  value.  The  mortgagor  is  in 
the  power  of  the  mortgagee,  and  the  courts  re- 
quire that  such  sales  *  *  *  be  made  with 
such  reasonable  care  as  shall  produce  the  best 
re8ults'*--citing  McNedey  v.  Hunt,  80  N.  C.  492, 
49  Am.  Dec  404,  and  Ainswortb  v.  Green- 
lee, 7  N.  C.  470,  9  AnL  Dec  615,  and  in  Alston 
▼.  Morphew,  supra,  the  prevailing  rule  and  the 
reasons  for  it  are  set  forth  by  Associate  Jus- 
tice MacRae  as  follows: 

'TThe  uniform  current  of  dedsions  in  this 
state,  from  Blount  v.  Mitdiell,  1  N.  C^  80,  are 
to  the  effect  that,  upon  sales  by  sherifb  or 
constables  of  personal  property  under  execu- 
tion, the  property  should  be  present  at  the  sale 
and  in  the  possession  of  the  officer,  so  that  im- 
mediate delivery  may  be  made  to  the  purchaser. 
niese  requirements  are  fulfilled,  however,  if  it 
is  in  plain  view,  or  so  near  that  it  may  be  per- 
sonally inspected  by  all  present  at  the  sale 
who  may  choose  to  examine  it.  The  sale  'must 
be  conducted  in  such  a  manner  that  every  per- 
son who  may  come  up  before  the  articles  are 
knocked  down  by  the  auctioneer  may  see  and 
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examine  them,  so  as  to  enable  him  to  become 
a  bidder  if  he  choose  To  hold  otherwise  would 
be  to  give  some  of  the  persons  present  an  ad- 
vantage over  others,  and  thus  prevent  that  fair 
and  open  competition  which  the  law  so  much 
desires  in  sales  of  this  kind.'  McNeeley  v. 
Hart,  80  N.  C.  492  [49  Am.  Dec  404].  The 
reason  of  the  rule  is  clearly  stated  in  Ains- 
worth  V.  Greenlee,  7  N.  C.  470  [d  Am.  Dec 
615]:  'The  consUble's  authority  to  sell  these 
goods  was  derived  under  a  fieri  facias,  the  exe- 
cution of  which  the  law  requires  to  be  done 
in  such  a  manner  as  that  by  the  sale  the  prop- 
erty is  most  hkely  to  command  the  highest 
price  in  ready  money.  It  is  evident  that  for 
this  purpose  tide  bidder  ought  to  have  an  oppor- 
tunity of  inspecting  the  goods  and  forming  an 
estimate  of  their  value,  without  which  it  is  not 
to  be  expected  that  a  fair  equivalent  will  be 
bid.  The  presence  of  the  goods,  too,  in  the 
possession  of  the  officer,  to  whldi  possession 
the  levy  gives  him  a  right,  assures  the  bidders 
that  a  delivery  will  be  made  to  the  highest 
bidder  forthwith,  and  that  so  far  the  object 
of  the  purchase  will  be  attained  without  litiga- 
tlon.' " 


[2]  This  being  the  recognized  position,  it 
follows  that  a  sale  under  the  power  as  ordi- 
narily contained  in  a  chattel  mortgage  in 
disregard  of  this  requirement  is  ineffective 
as  a  foreclosure,  and  the  mortgagee  who  has 
so  disposed  of  his  pr(H>erty  may  be  properly 
held  to  account  for  Its  market  value  at  the 
instance  and  election  of  the  mortgagor  or 
those  claiming  under  him,  unless  the  latter 
has  expressly  assented  to  such  a  sale  or  in 
some  way  waived  his  rights  concerning  it. 

[8]  And  there  is  express  decision  with  us 
to  this  effect  that  this  right  of  the  mortgagor 
may  be  made  available  as  a  counterclaim 
in  an  action  instituted  by  the  mortgagee  for 
claim  and  delivery  of  the  property.  Smith 
V.  Fren(di,  141  N.  C.  pp.  1-C,  53  S.  B.  436,  jde- 
fendant's  appeaL 

The  rights  of  the  parties  have  been  deter* 
mined  in  accord  with  these  principles,  and  on 
careful  consideration  of  the  record  we  find 
nothing  that  will  justi^  us  in  disturbing 
the  results  of  the  trial. 

14-7]  It  was  objected  for  error  on  the  issue 
as  to  damages  that  a  witness  was  allowed  to 
state  that  in  his  opinion  the  proj^erty  was 
worth  1800  at  the  time  of  seizure,  when  he 
should  have  given  its  market  value.  The 
question  to  which  the  witness  answered  was, 
"What  was  the  property  worth  at  the  time 
of  seizure — ^its  reasonable  market  value?" 
And  the  answer  to  the  question  so  framed 
could  only  have  signified  that  $800  was  its 
market  value.  Again  it  was  objected  that 
in  the  examination  of  the  witness  Myrick, 
who  purchased  the  property  at  the  sale  for 
his  employers,  the  Lexington  Grocery  Com- 
pany, the  court  excluded  a  question  whether 
the  witness  had  not  offered  to  return  the 
property  on  payment  of  the  two  mortgages. 
It  was  not  shown  that  Myrick  had  any  au- 
thority to  carry  out  that  offer,  either  from 
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plaintiff  or  his  own  company.  Nor  did  it  ap- 
pear what  was  tbe  condition  of  the  property 
at  the  time,  nor  bow  much  it  may  have  de- 
teriorated since  the  seizure.  Indeed  we  do 
not  discover  by  suggestion  or  otherwise,  what 
the  answer  of  the  witness  would  have  been, 
and  the  objection  must  be  overruled. 

[8]  In  the  Judgment,  plaintiff  has  been  al- 
lowed credit,  both  for  the  amount  of  his  own 
mortgages  and  that  of  the  Troy  Milling  Com- 
pany, and  there  is  nothing  to  plaintiff's  preju- 
dice in  this  disposition  of  the  matter. 

There  is  no  error,  and  the  Judgment  must 
be  affirmed. 

No  error* 


a78  N.  0.  571) 

UORGANTON  MPG.  ft  TRADING  CO.  T. 

FOY-SEAWELL  LUMBER  CO. 

(No.  485.) 

(Supreme  Court  of  North  Carolina.     Dee.  8, 

1919.) 

1.  Appeal  and  sbbob  ^=:>1(X)8(2)— No  review 
of  findings  bt  judqb  withortt  exception 
of  no  evidence. 

A  Jury  trial  being  waived,  the  findings  of 
fact  by  the  Judge  have  the  force  and  effect  of 
a  verdict,  and  are  conclnsive  upon  the  Supreme 
Court,  in  the  absence  of  an  exception  that  there 
is  no  evidence  to  support  them. 

2.  Appeal  and  ebbob  ^5>733— Fobmal  as- 

SIONliSNT  of  sbbob  TO  8IQNATUBE  OF  JUDO* 

MENT. 

An  assignment  of  error,  which  is  merely  to 
the  act  of  the  trial  court  in  signing  the  Judg- 
ment sought  to  be  reviewed,  is  formal,  and 
presents  no  question  of  law  for  review. 

8.  Appeal  and  ebbob  ^s»750(4)-^uE8noN 

^BESENTED  ON  SZOEPTION  TO  JUDGMENT. 

An  assignment  of  error,  treated  as  an  ex- 
ception to  the  Judgment,  presents  the  single 
question  whether  the  facts  found  or  admitted 
are  sufficient  to  support  the  Judgment 

4.  Attachhsnt  ^s»202  —  Poweb  of  coubt 
oveb  moneys  fbom  saub  of  attached  pbop- 


Where  attached  property  was  sold,  and  the 
proceeds  deposited  in  an  intervening  bank  by 
agreement  of  the  parties  made  a  part  of  the 
reoord,  and  the  bank  received  the  money  under 
the  agreement,  the  court  could  order  the  bank, 
which  had  undertaken  to  set  up  an  adverse 
claim,  to  pay  the  money  to  another  commission- 
er appointed  by  it,  having  general  superintend- 
ing power  over  moneys  collected  under  its  pro- 


Appeal  from  Superior  Court,  Borke  (boun- 
ty; Long,  Judge. 

Action  by  the  Morganton  Manufacturing  & 
Trading  Company  against  the  Foy-Seawell 
Lumber  Company,  wherein  the  Battery  Park 
Bank  intervened.     From  Judgment  against 


the  intervener  on  plaintUTs  motion,  the  intei'- 
vener  appeals.   Affirmed. 
See,  also,  99  S.  E.  104. 

This  is  an  appeal  from  a  Judgment  ren- 
dered in  the  above-entitled  action  against 
the  respondent  the  Battery  Park  Bank  of 
Asheville,  N.  C,  on  the  motion  of  the  plaintUT, 
heard  out  of  the  district  at  Statesville,  N.  C, 
by  consent,  upon  a  rule  to  show  cause  why 
said  respondent  should  not  be  required  to  file 
statement  and  pay  to  the  commissioner  ap- 
pointed in  this  action  all  such  funds  as  had 
been  deposited  with  it  by  the  defendant  or 
come  into  its  hands  since  tbe  10th  day  of 
May,  1915,  from  the  proceeds  of  sales  of  the 
property  attached  in  this  action. 

The  said  Judgment  was  rendered  upon  a 
consideration  of  the  proceedings  In  this  ac- 
tion, as  appears  of  record  and  on  file  herein, 
and  the  affidavits  and  proofs  offered  on  said 
hearing  before  Judge  B.  F.  Long,  as  follows: 

(1)  This  action  was  begun  in  the  Superior 
court  of  Burke  county  on  the  26th  day  of  April. 
1915,  by  summons  issued  out  of  the  superior 
court  of  Burke  county,  and  an  attachment 
therein  levied  upon  the  property  of  the  de- 
fendant, that  a  part  of  the  said  property  con- 
sisted of  a  carload  of  lumber,  which  was  levied 
on  under  said  attachment  at  Hickory,  in  Cataw- 
ba county,  while  in  the  act  of  being  shipped  out 
of  the  state  to  M.  P.  Berglass  &  Co.,  of  New 
York,  to  whom  it  had  been  consigned  by  the 
defendant 

(2)  That  shortly  after  this  action  was  insti- 
tuted, to  wit,  on  the  10th  day  of  May,  1915, 
an  agreement  was  entered  into  between  the 
plaintiff,  Morganton  Manufacturing  &  Trading 
Company,  and  the  defendant,  Foy-Seawell  Lum- 
ber Company,  and  filed  and  made  a  part  of  the 
record,  whereby  it  was  stipulated,  that  the  de- 
fendant might  sell  and  dispose  of  the  Berglass 
car  of  lumber  and  other  property  attached,  and 
deposit  the  proceeds  of  such  sale  or  sales  with 
the  Battery  Park  Bank  of  Asheville,  N.  C,  to 
be  held  by  said  bank  pending  the  outcome  of 
said  action ;  the  said  agreement  reciting,  among 
other  things:  *That,  whereas,  a  car  of  lumber 
has  been  loaded  and  billed  to  M.  P.  Berglass  St 
Co.,  of  Brooklyn,  N.  T.,  and  whereas,  the  draft 
covering  said  shipment  has  been  assigned  to 
the  Battery  Park  Bank  of  Asheville,  N.  C, 
for  collection,  and  whereas,  a  portion  of  the 
balance  of  said  lumber,  now  at  Morganton,  N. 
C,  has  been  sold  by  the  defendant:  It  is  there- 
fore agreed  that  the  said  car  of  lumber  con- 
signed and  billed  to  the  said  M.  P.  Berglass 
Company,  of  Brooklyn,  N.  Y.,  be  released  from 
said  attachment,  and  that  the  proceeds  of  the 
sale  of  said  car  of  lumber  be  deposited  in  and 
held  by  the  Battery  Park  Bank,  of  Asheville^ 
N.  C.p  pending  the  outcome  or  settlement  of 
said  suit,  subject  to  the  rights  of  both  plaintiff 
and  defendant,  and  without  prejudice." 

(3)  That  after  said  agreement  had  been  filed 
and  made  a  part  of  the  record,  as  aforesaid,  to 
wit,  at  the  October  term,  1915,  of  the  superior 
court  of  Burke  county,  the  said  Battery  Park 
Bank  came  into  court  by  and  through  its  attor- 
neys, Lee  &  Ford,  and  intervened  and  made  it- 
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self  a  party  to  this  action  by  filing  affidavit  [  was  made  in  this  action,  rcdtiDg  that  the  car 


in  which  it  set  np  title  under  mortgage  to  a 
part  of  the  property  attached  in  this  action,  in- 
cluding a  part  of  that  contained  in  the  Berg- 
lass  car  which  was  shipped  in  the  name  of  tiie 
defendant  to  New  York  and  sold  under  said 
agreement. 

His  honor  made  the  following  findings 
among  others. 

"Fourth.  I  find  that  after  the  making  of  said 
i&greement,  to  wit,  on  the  hearing  before  the 
referee,  the  said  bank  set  up  title  under  its  said 
mortgage  to  a  part  of  the  lumber  contained  in 
the  Berglass  car  and  to  certain  other  portions 
of  the  property  attached  in  this  action.  The 
records  and  admissions  show  that  the  same  at- 
torneys for  the  defendant  company  also  repre- 
sented the  bank  during  the  litigation,  and  now 
A.  B.  Foy  himself  admits  that  under  the  agree- 
ment of  plaintiff  and  defendant,  signed  by  the 
attorneys  on  both  sides,  he  deposited  the  pro- 
ceeds of  the  car  shipped  to  the  French  Broad 
Lumber  Company  with  the  Battery  Park  Bank. 

"Fifth.  I  find  that  the  value  of  the  property 
removed  and  embraced  in  the  agreement  is  ap- 
parently as  much  as  $1,060  in  value,  and  that 
the  defendant,  Foy-Seawell  Lumber  Company, 
was  at  the  time  of  said  agreement  insolvent, 
and  this  was  known  by  the  said  bank  at  the 
times  the  defendant  made  deposits  with  it  after 
10th  of  May,  1915. 

"Sixth.  I  find  that  after  th«  making  of  said 
agreement  the  defendant,  Foy-Seawell  Lum- 
ber Company,  from  May  11,  1915,  to  April  27, 
1917t  had  on  deposit  with  the  said  bank  the 
sum  of  $2,229.91,  and  that  said  defendant  was 
allowed  to  check  out  all  of  said  deposits  In  ex- 
cess of  $30.94  but  to  whom  the  payments  of 
$2,198.97  were  made  is  not  shown  In  bank's 
answer.  The  balance  of  $30.94  was  paid  to 
Commissioner  Halliburton." 

An  order  was  then  made  upon  the  findings, 
directing  the  bank  to  pay  to  the  commissioner 
the  money  it  had  received  under  the  agree- 
ment»  and  the  bank  excepted  and  appealed, 
assigning  the  following  errors: 

For  that  tlie  court  erred  in  Its  finding  of 
facts  as  set  out  hi  respondent's  first  exceptioiit 
which  is  as  follows: 

"(1)  His  honor.  Judge  Long,  in  his  Judgment, 
hi  the  latter  part  of  finding  of  fact  No.  2,  finds, 
among  other  things,  'the  bank  holding  the  bill 
of  lading  for  said  car  of  lumber'  (stenogra- 
pher's notes,  page  135),  to  which  finding  of  fact 
the  respondent,  Battery  Park  Bank,  in  apt 
time  objected  and  excepted. 

"(2)  I  find  that  after  said  bank  was  made  a 
party  to  this  action,  to  wit,  at  the  August 
term,  IMO,  ci  Burke  superior  court,  an  order 


of  lumber  attached  herein  and  billed  to  Berg- 
lass &  Co.  had  been  released  with  the  agree- 
ment that  the  proceeds  thereof  were  to  be 
placed  in  the  hands  of  a  trustee  to  await  the 
determination  of  this  action.  The  judgment  of 
Judge  Webb,  December  term,  1918,  is  made 
a  part  of  this  finding. 

"(8)  I  find  that  the  value  of  the  property 
removed  and  embraced  in  the  agreement  is  ap- 
parently as  much  as  $1,650  in  value,  and  that 
the  defendant,  Foy-Seawell  Lamber  Company, 
was  at  the  time  of  said  agreement  insolvent, 
and  this  was  known  by  the  said  bank  at  the 
times  the  defendant  made  deposits  with  it 
after  10th  of  May,  1915. 

"(4)  His  honor,  Judge  Long,  signed  the  Judg- 
ment appearing  in  record,  to  which  the  Bat- 
tery Park  Bank  in  apt  time  objected  and  ex- 
cepted." 

Lee  &  Ford,  of  Asheville,  for  appellant. 
Avery  &  Ervin,  of  Morganton,  for  appellee. 

ALLEN,  J.  [11  It  will  be  noted  that  the 
first,  second,  and  third  assignments  of  error 
are  based  on  exceptions  to  findings  of  fact 
of  his  honor,  and  not  on  the  ground  there  ie 
no  evidence  to  support  them,  and — 

**A  jury  trial  being  waived,  the  findings  of 
fact  by  the  Judge  have  the  force  and  effect  of 
a  verdict,  and  are  conclusive  upon  us,  in  the 
absence  of  an  exception  that  there  is  no  evi- 
dence to  support  them."  Caldwell  County  v. 
George,  176  N.  C.  608,  97  S.  B.  507. 

[2-41  The  fonrth  assignment,  if  it  is  merely 
to  the  $ict  of  signing  the  judgment,  is  formal, 
and  "presents  no  question  of  law  for  review*' 
(Church  V.  Dawson,  157  N.  C.  666>  72  S.  E. 
1009),  and,  if  treated  as  an  exception  to  the 
Jndsn^aent,  it  presents  the  single  question 
whether  the  facts  found  or  admitted  are  sufii- 
cient  to  support  the  judgment  (UUery  v.  Guth- 
rie, 148  N.  C.  419, 62  S.  E.  552),  and  we  are  of 
opinion  that  the  findings  that  the  property 
attached  was  sold  and  the  proceeds  deposited 
in  hank  by  agreement  of  the  parties,  whidi 
was  made  a  part  of  the  record,  and  that  the 
bank  received  the  money  under  the  agree- 
ment, are  ample  to  justify  an  order  requiring 
the  bank,  which  had  undertaken  to  set  up  an 
adverse  daim,  to  pay  the  money  to  another 
commissioner  appointed  by  the  court 

"E2very  court  out  of  which  process  is  Is- 
sued has  general  superintending  power  over 
mcmeys  collected  thereon."    7  R.  O.  U  1034. 

AflBrmed. 
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OAPPS  V.  ATLANTIC  COAST  LINE  B.  CO. 

(No.  58.)  • 

(Supreme  Court  of  North  CaroliiUL     Dee.  8, 

1919.) 

1.  COlOfSBCIE  ^=>8(6)  — FlBDEBAL  EMFLOTEBS' 

LiABiLiTT  Act  fbescsibes  xxclusivx  bem- 

SDT. 

The  fedena  Employers'  liability  Act  (U. 
S.  Comp.  St  SI  8657-8666) ,  purporting  to  reg- 
ulate suits  for  physical  injuries  or  death  of 
employes  of  railroad  companies,  while  engaged 
as  common  carriers  of  interstate  commerce,  is 
exclusive  in  such  cases,  and  supersedes  remedies 
afforded  by  the  states, 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Inter- 
state Commerce.] 

2.  CoMHEBCx  ^=»27(8)— Cabpbitteb  bepaibino 

COAL  OHUTX  USED  FOB  INTBASTAtB  AND  IN- 
TEBSTATX  TRAINS  NOT  WITHIN  IXDEBAL  Em- 
PLOTBBS'  LlABILITT  AOT. 

A  carpenter,  killed  while  repairing  a  coal 
chute  used  for  coaling  intrastate  and  interstate 
trains  of  a  railroad  company  engaged  in  both 
intrastate  and  interstate  commerce,  waa  not  en- 
gaged in  interstate  commerce,  so  that  action  for 
his  death  might  be  maintained  under  the  Fed- 
eral Employers'  Liability  Act  (U.  S.  Comp.  St 
U  8667-^8665),  for  to  bring  a  railroad  em- 
ploy6  .within  the  act  the  senrice  should  be  a 
part  of  interstate  commerce  or  in  aid  of  the 
interstate  tranqiortation  so  as  to  be  practically 
a  part  of  it 

8.  CotTBTS  ^=»97(5)— Denial  or  cebtiobabi 
BT  Sttpbeme  Covbt  AS  pbe(;edbnt. 

While  the  action  of  the  federal  Supreme 
Court  in  denying  a  petition  for  certiorari  is 
not  necessarily  to  be  considered  a  controlling 
precedent  &b  the  action  of  the  court  is  to  an 
extent  discretionary,  yet  where  that  tribunal 
denied  i^  writ  of  certiorari  to  reriew  the  Judg- 
ment of  a  state  court  holding  the  federal  Em- 
ployers' Liability  Act  (U.  S.  Comp.  St  f§  8657- 
8665)  inapplicable,  it  must  be  inferred  that 
the  denial  of  the  writ  was  a  ruling  to  the  ef- 
fect that  the  act  was  not  applicable. 

Appeal  from  Superior  Court,  Wilson  Ooan- 
ty;   Bond,  Judge. 

Action  by  E.  B.  Capps,  administrator  of 
I.  M.  Williamson,  against  the  Atlantic  Coast 
Line  Ballroad  Company.  Judgment  for  de- 
fendant and  plaintiff  appeals.    Affirmed. 

Civil  action  to  recover  damages  for  alleged 
n^ligent  killing  of  plaintiff's  intestate. 

The  plaintiff  sues  and  insists  on  his 
right  to  recover  under  the  federal  Employers' 
Liability  Act  (Act  April  22,  1908,  a  149,  35 
Stat  65  [U.  S.  Comp.  St  Sf  8657-^665]),  and 
it  is  admitted  that  defendant  company  at  the 
time  was  a  railroad  corporation  engaged  as 
a  common  carrier  in  transporting  inter  and 
intra  state  commerce.  There  were  also  facts 
in  evidence  tending  to  show  that  at  the  time 
of  the  killing,  August,  1915,  intestate  was  a 


member  of  a  carpenter  force  In  the  employ* 
ment  of  the  defendant  company,  and  as  such 
was  engaged  in  repairing  a  coal  shute  of 
defendant  situated  in  the  city  of  Richmond, 
Ya.,  one  of  defendant's  principal  terminals^ 
when  the  steps  leading  up  on  the  shute  gave 
way,  causing  intestate  to  fall  80  to  40  feet, 
and  resulting  in  fatal  injuries,  from  which  he 
soon  thereafter  died.  The  intestate  and  the 
force  with  which  he  was  at  work  had  been 
nailing  plank  on  the  body  of  the  shute  the 
better  to  hold  in  the  coal,  and  that  at  the 
precise  time  of  the  injury,  as  we  understand 
the  evidence,  were  replacing  a  defective 
stringer  in  the  tipper  flight  of  the  ste^  lead- 
ing up  on  the  shute.  This  coal  shute  was  a 
large  wooden  structure,  used  for  storing  or 
holding  coal  to  be  supplied  to  defendant's 
trains,  some  of  which  were  engaged  in  trans- 
porting interstate  and  others  intrastate  pas- 
sengers and  freight,  etc.  There  was  also 
testimony  tending  to  establish  culpable  neg- 
ligence on  the  part  of  defendant— -the  proxi- 
mate cause  of  the  killing. 

At  the  close  of  the  testimony,  the  court, 
assuming  the  existence  of  fbcts  tending  to 
show  negligence  on  the  part  of  defendant,  on 
motion  entered  Judgment  of  nonsuit,  and  for 
the  reason  that  the  facts  did  not  Justify  A 
recovery  under  the  federal  statute,  on  whidi 
the  plaintiff  bases  his  daim.  Thereupon 
plaintiff,  having  duly  excepted  appealed. 

O.  P.  Dickinson,  of  Wilson,  and  Kannin^ 
ft  Kitchin  and  James  H.  Poo,  all  of  Baleigh,. 
for  appellant 

F.  S.  Spruill,  of  Rocky  Mount,  and  Carl  H. 
Davis,  of  Wilmington,  for  appellee. 

HOKE,  J.  (after  stating  the  f&cta  as  above). 
[1]  The  federal  Employers'  Liability  Act 
(Federal  Statutes  Anno.  1909  Supp.  p.  584 
[U.  S.  Comp.  St  ff  8657-8665])  is  designed 
and  purports  to  regulate  suits  for  physical 
injuries  or  death  of  employ^  of  railroad 
companies,  while  engaged  as  common  carriers 
of  Interstate  commerce^  wrongfully  caosed 
by  the  negligence  of  the  officers,  agents,  or 
employes  of  such  carriers,  or  by  reascm  of 
negligence  in  its  cars,  engines,  appliances, 
machinery,  track,  roadbed,  works,  bolts, 
wharves,  or  other  equipment  It  is  now  well 
established  that  this  statute,  when  the  same 
applies,  affords  the  controlling  and  exclu- 
sive rule  of  liability  in  these  cases,  and  au- 
thoritative decisions  construing  the  same  are 
to  the  effect  that  in  order  to  its  proper  ap- 
plication both  the  carrier  and  the  employ^ 
must  be  engaged  in  interstate  commerce,  and 
in  reference  to  the  latter,  in  a  more  recent 
case,  the  position  is  stated  with  approval  as 
follows: 

"As  to  the  employ^  the  act  applies  where  the 
particular  service  in  which  he  is  employed  at 
the  time  of  the  injury  is  a  part  of  interstate 
commerce."     111.  Cen.  Ry.  v.  Behrens,  233  U 
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8.  473,  34  Sup.  Ct.  646,  58  L.  EcU  1051,  Ann.  r 
Caa.  1914C,  163 ;  ^Pederssn  ▼.  D.,  L.  &  W.  R. 
R  Co.,  229  U.  S.  146,  33  Snp.  Ct  648,  57  L. 
Ed.  1125,  Ann.  Caa.  1914C,  153;  Belch  t. 
BaOway,  176  N.  O.  22,  96  S.  B.  640,  and  an- 
thoritiea  cited. 

[2]  The  cases  on  the  sahject  bold  forther 
that  the  servloe  of  the  employ^  should  be 
properly  considered  a  part  of  Interstate  com- 
merce when  his  act  at  the  time  of  the  injury 
*Va8  in  aid  of  interstate  transportation,  or 
so  nearly  related  to  it  as  to  be  practically 
a  part  of  It'*  Philadelphia,  etc.,  Ry.  t. 
Smith.  250  U.  8.  101,  39  Sup.  Ct  897,  68  L. 
Ed.  869;   ElnzeU  t.  Chicago,  etc^  By.,  250 

C.  8.  130,  89  Sup.  Ct.  p.  412,  68  L.  Ed. ; 

Erie,  etc.,  By.  v.  Winfried,  244  U.  8.  p.  174, 
87  Sup.  Ct  '556,  61  L.  Ed.  1057,  Ann.  Cas. 
1918B,  662;  So.  By.  v.  Puckett,  244  U.  S.  571, 
37  Sup.  Ct  708,  61  L.  Ed.  1321,  Ann.  Cas. 
1918B,  69;  Beoeivers  Pecos  &  North  Texas, 
etc  By.  v.  Bosenbloom,  240  U.  8.  439,  86  Sup. 
Ct  390,  60  L.  Ed.  65L  These  and  other  like 
decisions  being  in  approval  and  illustrati<xi 
of  the  Pedersen  Case,  supra,  where  it  was 
determined  that  the  act  applied  where  the 
Injured  employ^  was  engaged  in  carrying 
bolts  to  be  used  in  the  repairs  of  a  bridge 
then  being  made;  the  bridge  being  within 
the  confines  of  ai  state,  but  used  by  the  com- 
pany for  both  inter  and  intra  state  commerce, 
this  on  the  ground  that,  as  the  bridge  was 
itself  an  instrumentality  of  interstate  trans- 
portation, the  act  of  repairing  it  was  neces- 
sarily one  in  aid  of  such  transportation. 

On  the  other  hand,  it  was  held  in  the  case 
of  Shanks  t.  Del.,  etc..  By.,  239  U.  8.  556,  36 
Sup.  Ct  189^  60  li.  Ed.  436,  Ii.  B.  A.  1916C, 
797,  that  an  employ^  in  a  machine  shop  of  a 
railroad  company  engaged  in  intra  and  Inter 
state  transportation,  injured  in  taking  down 
and  putting  up  fixtures  in  the  shop  where 
engines  engaged  in  such  transportation  were 
beHag  repaired,  could  not  maintain  an  action 
under  the  statute;  and,  applyin^r  the  priur 
dple  to  the  subject  of  coal  as  an  agency  of 
transportation,  it  has  been  held,  in  DeL,  etc.. 
By.  v.  Turkonls,  238  U.  S.  439,  35  Sup.  Ct 
902,  59  L.  Ed.  1397,  that  an  employ^  of  the 
carrier  engaged  In  mining  coal  for  use  in 
Interstate  locomotives  was  not  engaged  in 
Interstate  commerce  within  the  meaning  of 
the  federal  act;  and  in  Chicago,  etc..  By. 
T.  Harrington,  241  U.  8.  177,  36  Sup.  Ct  517, 
60  Ii.  Ed.  941,  that  the  statute  was  not  ap- 
plicaUe  where  the  employ^  of  the  company 
was  injured  while  engaged  in  removing  coal 
from  storage  tracks,  where  it  had  remained 
for  some  time,  to  the  company's  coal  sheds  or 
shutes  to  be  used  in  interstate  hauls.  And 
a  similar  ruling  was  made  in  Lehigh  Valley 
B.  B.  V.  Barlow,  244  U.  8.  183,  37  Sup.  Ct 
515,  61  L.  Ed.  1070.  In  the  last  case  the 
Injury  seems  to  have  been  received  on  the 
unloading  trestle  in  the  yards  of  the  com- 
pany. Again,  in  Kelly  v.  Pa.  B.  B.,  288  Fed. 
OB,  151  a  a  A.  171,  it  was  held  by  the  Cir- 
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cult  Court  of  Appeals  of  Third  Circuit  that 
a  plaintUS's  cause  was  not  within  the  statute 
when  he,  a  foreman  of  a  carpenter  squad  en- 
gaged in  work  of  the  company,  had  gone  with 
some  of  his  hands  to  do  repair  work  on  a 
roundhouse  and  coal  shute,  these  structures 
being  used  for  both  classes  of  transportation, 
one  of  his  men  had  been  sent  up  on  the 
roundhouse  when  plaintifT  went  to  a  signal 
tower  near  to  procure  material  required  for 
the  repairs,  and  was  run  over  and  killed  by 
a  train  on  his  way  back  to  his  work. 

And  in  the  very  recent  case  of  New  York 
Central  By.  v.  Gallagher,  Guardian,  248  U.  8. 
559,  89  Sup.  Ct  6,  63  H  Ed.  — ,  a  petition 
for  certiorari  was  denied  in  a  suit  where  an 
employ^  of  a  company  engaged  in  transport- 
ing both  kinds  of  commerce  was  killed  in  re- 
pairing coal  pockets  of  the  company  from 
which  coal  was  supplied  from  time  to  time 
to  locomotives  engaged  in  both  inter  and 
intra  state  commerce.  That  case  originated 
on  petition  before  the  Industrial  Commission 
of  the  state  of  New  Tork  under  a  state  stat- 
ute for  a  claim  on  behalf  of  the  infant  de- 
pendent children  of  Danld  T.  Gearity,  the 
deceased  employ^;  the  facts  stated  being  to 
the  effect  that  he  came  to  his  death  from  in- 
juries received  by  a  fall  from  a  plank  on 
which  he  was  standing  and  engaged  in  cut- 
ting heads  off  bolts  in  the  coal  pocket  build- 
ing, etc.  The  commission  having  allowed  the 
daim,  the  cause  was  carried  by  appeal  of  the 
railroad  company  to  the  Appellate  Division 
of  the  Supreme  Court,  on  the  ground  that, 
as  the  fiicts  disclosed  a  case  under  the  feder- 
al Employers'  Liability  Act,  the  proceedini; 
under  the  state  statute  could  not  be  main- 
tained. The  court  ruled  that  the  federal  act 
did  not  apply,  and  in  sustaining  the  award  of 
petitioner's  claim  it  was  held  that  a  carpen- 
ter tn  the  general  employ  of  a  state  railroad 
engaged  in  repairing  coal  packets  from  which 
coal  was  supplied  to  engines  of  the  company 
engaged  in  inter  and  intra  state  commerce 
was  not  engaged  in  repairing  an  instrumen- 
tality of  Interstate  commerce,  so  as  to  prevent 
the  application  of  the  state  statute,  etc. 
Gallagher  v.  New  Tork  Cent  B.  Co.,  180  App. 
Dlv.  88, 167  N.  Y.  Supp.  480.  This  ruling  was 
afilrmed  by  the  Court  of  Appeal  (222  N.  Y. 
649, 119  N.  E.  1044).  A  petition  for  certiorari 
to  tiie  Supreme  Court  of  the  United  States, 
setting  forth  that  the  facts  brought  the  cause 
within  the  provisions  of  the  federal  Employ- 
ers' Liability  Act  was  denied  as  stated. 

[3]  True  the  action  of  the  Supreme  Court 
on  these  petitions  for  certiorari  is  not  always 
necessarily  intended  to  be  controlling  as  a 
precedent,  the  exercise  of  revising  power  of 
the  court  in  this  manner  being  to  some  extent 
discretionary  (Hamilton  Shoe  (^.  v.  Wolf 
Bros.,  240  U.  8.  251,  36  Sup.  Ct  269,  60  L. 
Ed.  629;  Forsyth  v.  Hammond,  166  U.  8.  514, 
515,  17  Sup.  Ct  665, 41  L.  Ed.  1095) ;  but,  on 
a  Judgment  making  final  disposition  of  the 
cause  and  where  the  petition  for  certiorari 
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directly  challenged  the  right  of  the  state 
board  to  allow  the  dalm,  on  the  ground  that 
the  federal  statute  was  controlling  in  the 
matter,  it  is  the  reasonable  and  well-nigh  the 
necessary  inference  that  the  Supreme  Court 
of  the  United  States  intended  to  affirm  the 
ruling  of  the  New  York  court  that  the  act  of 
the  deceased  employ 6  was  not  one  in  aid  of 
interstate  commerce.  From  these  decisions 
we  conclude  that  coal  as  an  agency  of  in- 
terstate transportation  does  not  become  such 
until  it  is  supplied  or  in  the  act  of  being  sup- 
plicfd  to  engines  or  trains  engaged  at  the  time 
in  carrying  interstate  commerce,  and  that  the 
making  of  repairs  on  a  shute  or  structure 
where  it  la  stored  for  the  purpose  of  being 
supplied  to  inter  and  intra  state  engines  as 
called  for  is  not  such  an  act  in  aid  of  inter- 
state transportation  as  to  bring  an  injured 
employe's  cause  within  the  provisions  of  the 
federal  statute ;   the  same  being  too  remote. 

The  case  of  B.  &  O.  R.  R.  v.  Branson,  242 
U.  S.  623,  37  Sup.  Ot  244,  61  L.  Ed.  534,  re- 
yersing  a  decision  of  the  state  court  in  which. 
recovery  had  been  awarded  under  the  federal 
act,  and  two  decisions  in  the  state  court 
where  relief  under  the  act  was  denied  (Za- 
Titosky's  Administrator  v.  Chicago  Ry.,  161 
Wis.  461,  154  N.  W.  974,  and  Castonguay  v. 
Grand  Trunk  Ry.,  reported  in  91  Vt  371,  100 
Atl.  at  page  908)  are  in  general  approval  of 
the  position. 

The  plaintifF,  who  Is  insisting  on  his  right 
of  recovery  under  the  federal  statute,  having 
failed  to  bring  his  case  within  its  provisions, 
has  been  properly  nonsuited,  and  the  judg- 
ment of  the  superior  court  to  that  eifect  is 
affirmed.  St  Louis,  etc.,  Ry.  v.  Seale,  229 
U.  S.  156,  33  Sup.  Ct.  651,  57  L.  Ed.  1129, 
Ann.  Cas.  19140, 156;  Belch  v.  Railway,  176 
N.  O.  22,  96  S.  E.  640. 

Affirmed. 

CLARK,  O.  J.  (concurring).  The  line  be- 
tween the  acts  of  an  employ^  done  in  inter- 
state commerce  and  those  which  are  done  in 
intrastate  commerce  is  not  always  easy  to  de- 
fine. But  that  line  has  never  been  **run, 
marked,  and  chopped"  more  definitely  prob- 
ably than  in  the  opinion  of  Mr.  Justice 
HOKE  in  this  case. 

The  distinction  seems  to  be  this  that,  when 
the  act  of  the  employ^  is  In  the  aid  of  operat- 
ing in  interstate  commerce,  then  the  employ^ 
is  in  interstate  service,  but,  when  he  is 
doing  an  act  which  is  not  in  the  direct  aid 
of  the  operation  of  interstate  traffic,  then  it 
is  not.  Otherwise,  if  a  railroad  company 
should  build  a  warehouse,  or  a  station,  or 
other  building,  or  do  other  work  for  the  gen- 
eral use  of  the  road,  then  the  employ^  would 
be  engaged  in  interstate  commerce,  which 
would  take  in  all  the  employ^  of  these  cor- 
porations. 

The  cases  dted  in  the  opinion  of  Judge 
HOKE  seems  to  bear  out  this  distinction. 


The  case  of  Pedersen  v.  Railroad,  229  U.  S. 
146,  33  Sup.  Ct  648,  57  L.  Ed.  1125,  Ann. 
Cas.  1914C,  153,  where  the  employe  when  in- 
jured was  engaged  in  carrying  bolts  to  be 
used  in  the  repair  of  a  bridge,  seems  to  be 
in  confiict  with  the  others  cited,  unless  it 
can  be  explained  upon  the  ground  that  the 
bridge  on  a  railroad  operating  in  two.  states 
is  constantly  being  used  in  transportation, 
and  therefore  keeping  it  in  repair  is  neces- 
sarily in  aid  of  the  operation  of  interstate 
commerce,  whereas  removing  coal  from  stor- 
age tracks,  or  burning  coal  for  use  of  engines 
in  interstate  commerce,  or  putting  up  fixtures 
in  the  roundhouse  where  engines  used  in 
interstate  commerce  are  being  repaired  are 
not  acts  in  the  direct  operation  of  interstate 
commerce,  and  hence  employ^  injured  in 
doing  such  acts  cannot  sue  under  the  federal 
Employers'  Liability  Act 

In  the  Pedersen  Case^  supra,  three  Judges 
dissented,  and  the  majority  opinion  held  that 
the  ruling  would  not  apply  if  the  bridge  was 
being  constructed,  instead  of  being  repaired. 


(178  N.  C.  563) 

BARNHARDT   v.    MORRISON.      (No.    475.) 

(Supreme  Court  of  North  Carolina.     Dec  8, 

1919.) 

1.  Wills  ^=>26()— Pbobatb  not  subject  to 
.  limitations. 

Under  Revisal  1905,  i  3139,  as  in  force  up  to 
1915,  there  was  no  limitation  as  to  the  time 
when  a  will  could  be  probated  and  recorded,  and 
when  probated  and  recorded  without  regard  to 
time,  the  will  became  effective  from  the  death 
of  the  testator,  passing  the  title  from  that  date 
and  avoiding  all  dispositions  or  conveyances 
from  the  heirs,  contrary  to  provisions  of  the 
will,  unless  those  claiming  against  the  will  were 
protected  by  the  statute  of  limitations  or  some 
recognised  equitable  principles. 

2.  Life  estates  ^=s»8— Advebse  possession 
bt  purchaser  ov  ufb  estate  against  ke- 

ICAINDEBlfAN. 

Where  defendant  purchased  land  from  heirs 
who  had  purchased  the  life  interest  of  their  fa- 
ther, who  was  life  tenant  by  curtesy  and  subse- 
quently a  will  was  discovered  giving  an  inter- 
est of  one-third  in  remainder  to  plaintiff,  defend- 
ant was  necessarily  the  owner  of  the  life  estate, 
and  his  possession  could  not  be  adverse  to  plaih- 
tiff  during  the  life  of  the  life  tenant. 

3.  Wills  «=5>211— Estoppel  by  withholding 

WILL  FBOM  PBOBATE. 

One  interested  in  land  under  a  will,  whidh 
he  withheld  from  probate  prior  to  1915  when 
Revisal  1905,  {  3139  was  in  effect,  was  not 
estopped  to  record  and  probate  the  will  as 
against  one  who  bought  the  testator's  land  from 
the  heirs,  where  he  did  no  act  or  made  no  dec- 
laration calculated  to  mislead  the  purchaser. 
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4.  I/nUTATION  OF  ACmONS  ^=»5(1) — GONSTBUO- 
TION  NOT  TO  SUIOCABILT  DESTBOT  AN  EXIST- 
ING  BIQHT. 

A  Statute  of  limitation  will  not  be  construed 
so  as  to  snnunarily  destroy  an  existing  right, 
unless  the  language  is  clear  and  unmistakable. 

5.  Limitation  of  actions  ^=s»4(1}— Rbmedt 
not  to  be  cut  off  entibelt- 

While  a  statute  of  limitations  affects  the 
remedy  only  and  takes  away  no  vested  rights, 
it  is  not  competent  for  the  Legislature  to  cut 
off  the  remedy  entirely^  as  this  would  amount  to 
a  denial  of  justice. 

6.  Wills  ^s>260— Statute  of  limitations 
not  bstbospeotivb. 

The  amendment  effective  March  9,  1015 
(Laws  1015,  c.  210),  to  Revisal  1005,  i  3130, 
providing  that  the  probate  and  registration  of 
any  last  will  and  testament  shall  not  affect  the 
rights  of  innocent  purchasers  for  value  from  the 
heirs  at  law  of  testator  when  purchase  is  made 
more  than  2  years  after  the  death  of  the  testa- 
tor, did  not  operate  retrospectively  so  as  to 
deprive  a  devisee  under  a  will  of  the  right  to 
probate  his  will  as  of  the  time  of  its  enactment; 
testator  having  died  more  than  2  years  prior 
to  the  passage  of  the  act. 

7.  LIMITATION  OF  ACTIONS  ^S»5(l)  — -  CON- 
8TBUCTI0N  AS  TO  MATTEBS  ABIBINO  PBIOB  TO 
PASSAQS  OF  STATUTE. 

Where  a  statute  of  limitations  is  silent  on 
the  question  as  to  when  certain  things  should 
be  done  after  the  happening  of  certain  events 
prior  to  the  passage  of  the  statute,  there  is  no 
authority  in  the  court  to  add  a  provision  to  the 
statute  that,  as  to  such  matters,  action  should 
be  taken  within  a  reasonable  time  after  the 
passage  of  the  statute,  and  then  fix  the  time; 
what  is  a  reasonable  time  being  primarily  a 
legislative  question* 

8.  Limitation  of  actions  ^s»4(2)«-Rea80N- 

ABLE  time  to  BE  ALLOWED  FOB  COMMENCE- 
MENT OF  suns  UPON  EnSTINQ  CAUSES  OF 
ACTION* 

It  is  essentia]  that  statutes  barring  a  right 
aUow  a  reasonable  time  after  they  take  effect 
for  the  commencement  of  suits  upon  existing 
causes  of  action,  and  though  what  shall  be  con- 
sidered a  reasonable  time  must  be  settled  by  the 
judgment  of  the  Legislature,  the  courts  will  not 
inquire  into  the  wisdom  of  the  decisions  in  es- 
tablishing the  period  of  legal  bar,  unless  the 
time  allowed  is  manifestly  so  insufficient  that 
the  statute  becomes  a  denial  of  justice. 

9.  Wills  ^s»260-~Time  fob  pbobate;  opeba- 
tion  of  amendatoby  act. 

Under  Revisal  1005,  {  8130,  as  amended  by 
Laws  1015^  e.  210,  a  will  could  be  probated  and 
recorded  any  time  within  two  years  from  the 
enactment  of  the  amendment  in  1015,  where  tes- 
tator died  prior  to  such  enactment. 

Clark,  O.  J.,  dissenting. 

Appeal  frcm  Superior  Ck)art,  Cabarrus 
County;  Harding,  Judge. 

Action  by  W.  T.  Earnhardt  against  B.  W. 
Morrison.  Judgment  for  plaintiff,  and  de- 
fendant appeals.    No  error. 


This  Is  a  proceeding  for  the  partition  of 
lands,  tn  which  the  plaintiff  contends  that  he 
is  the  owner  of  a  one-third  Interest  as  the 
devisee  of  his  wife,  Margaret  Earnhardt,  and 
that  the  defendant  Is  the  owner  of  a  two- 
thirds  interest  as  a  purchaser  from  the  two 
sisters  of  Margaret,  Minnie,  and  Lula. 

Margaret  Ellis,  Sr.,  was  originally  the  own- 
er of  the  land.  She  died  Intestate,  leaving 
her  surviving  her  husband,  D.  IL  Ellis,  who 
had  a  life  estate  in  the  land  as  tenant  by  the 
curtesy,  and  three  daughters,  as  her  only 
heirs,  Margaret,  who  married  the  plalntifl, 
Minnie,  unmarried,  and  Lula,  who  married 
J.  P.  Glbbs. 

Mrs.  Glbbs  and  Minnie  Ellis  bought  the 
life  estate  of  their  father  In  1805.  Margaret 
died  In  1808,  leaving  a  will  In  which  she  de- 
vised her  interest  In  the  land  to  the  plaintiff, 
but  this  wUl  was  not  probated  until  Febru- 
ary 12, 1017.    She  left  no  children. 

Neither  of  the  sisters  nor  the  defendant 
knew  of  this  will,  and  after  the  death  of 
Margaret  the  sisters  divided  the  land,  and  In 
1008  sold  the  same,  including  the  Ufe  estate, 
to  the  defendant,  who  has  been  In  possession 
since  that  time. 

D.  R.  Ellis,  the  life  tenant,  died  April  11, 
1017.  The  plaintiff  lived  in  10  or  12  miles  of 
the  land,  but  there  is  no  evidence  that  he 
knew  of  the  division  of  the  lands  or  of  the 
sale  to  the  defendant  This  proceeding  was 
commenced  September  14, 1017. 

His  honor  held  that  the  plaintiff  was  the 
owner  of  one-third  of  the  land,  and  rendered 
Judgment  accordingly,  and  the  defendant  ex- 
cepted and  appealed,  contending  that  he  is 
the  sole  owner  of  the  land. 

L.  T.  Hartsell  and  J.  L.  Crowell,  both  of 
Concord,  for  appellant 

Maness  &  Armfield,  of  Monroe,  and  A.  H. 
Price,  of  Salisbury,  for  appellee. 

ALLEN,  J.  [1]  Under  the  statute  in  force 
when  the  testatrix  of  the  plaintiff  died  (Rev. 
I  8130),  and  up  to  1015,  covering  the  period 
when  the  defendant  bought  the  land  in  con- 
troversy, there  was  no  limitation  as  to  the 
time  when  a  will  could  be  probated  and  re- 
corded (Steadman  v.  Steadman,  143  N.  C. 
345,  55  S.  E  784),  the  ordinary  registration 
acts  had  no  application  to  wills  (Harris  v. 
Lumber  Ca,  147  N.  C.  631,  61  S.  B.  604 ;  Bell 
V.  Couch,  132  N.  C.  846,  43  S.  E.  Oil),  and 
when  probated  and  recorded,  without  regard 
to  time,  the  will  became  effective  from  the 
death  of  the  testator,  passing  the  title  from 
that  date,  and  "avoiding  all  dispositions  or 
conveyances  •  •  •  by  the  heirs  contrary 
to  the  provisions  of  the  will,"  unless  those 
claiming  against  the  will  were  '^protected 
by  the  statute  of  limitations  or  some  recog- 
nized equitable  principle*'  (Cooley  v.  Lee, 
170  N.  C.  22,  86  S.  B.  720). 

[2]  In  this  case  there  is  no  statute  of  llml- 
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tatlons,  whldi  win  perfect  the  title  of  the 
defendant  by  adverse  possession,  because  he 
was  the  owner  of  the  Ufe  estate  of  D.  B. 
ElUs,  who  did  not  die  until  April  11, 1917,  and 
the  possession  of  the  Ufe  tenant  Is  not  ad- 
verse to  the  remainderman  (Norcum  v.  Sav- 
age, 140  N.  O.  474,  53  S.  B.  289),  nor  can  the 
defendant  Invoke  the  equitable  principles  of 
an  est(9pel  in  pals,  upon  which  he  relies, 
upon  the  evidence  in  this  record. 

*'This  estoppel  axiseB  when  any  one,  by  his 
acts,  representations,  or  admissions,  or  by  his 
silence  when  he  ought  to  speak  out,  intention- 
ally or  through  culpable  negUgence  induces  an- 
other to  believe  certain  facts  to  exist,  and  such 
other  rightfully  relies  and  acts  on  sudi  belief, 
so  that  he  wiU  be  pr^udiced  if  the  former  is 
permitted  to  deny  the  existence  of  such  facts. 
*  *  *  In  order  to  constitute  an  equitable  es- 
toppely  there  must  exist  a  false  representation 
or  concealment  of  material  fact,  with  a  knowl- 
edge, actual  or  constructive,  of  the  truth;  the 
other  party  must  have  been  without  such  knowl- 
edge, or,  having  the  means  of  knowledge  of  the 
real  fdcts,  must  not  have  been  culpably  negli- 
geot  in  infonning  himself;  it  must  have  been  in- 
tended or  expected  that  the  representation  or 
concealment  should  be  acted  upon,  and  the 
party  asserting  the  estoppel  must  have  reason- 
ably relied  on  it  or  acted  upon  it  to  his  preju- 
dice. 16  Cyc.  722;  Eaton's  Equity,  p.  169.  It 
is  a  species  of  fraud  which  forms  the  basis  of 
the  doctrine,  and  to  prevent  its  consummation 
is  its  object."  Boddie  v.  Bond,  164  N.  O.  d65» 
70  S.  E.  824. 

"Mere  sUence  will  not  work  an  estoppeL 
There  most  be  some  other  element  oonnected 
with  the  transaction  and  the  silence  to  prevent 
a  person  from  asserting  his  rights  or  claim. 
And  so,  in  the  many  and  varied  situations  in 
which  this  question  can  be  raised,  it  is  generally 
afSrmed  that  in  order  to  work  an  estoppel  the 
silence  must  be  under  such  drcnmstances  that 
there  are  both  a  specific  opportunity  and  a  real 
or  apparent  duty  to  speak."    10  B.  0.  L.  692. 

''Undoubtedly  mere  silence  may  sometimes 
found  an  estoppel,  but  it  must  be  when  there  is 
a  duty  and  opportunity  to  speak,  when  silence 
either  is  or  operates  as  a  fraud  to  the  conscious- 
ness of  the  party  who  does  not  speak,  and  when 
he  knows,  or  ought  to  know,  that  some  one  is 
relying  upon  his  silence  and  will  be  injured  by 
that  Bilenc&  Viele  v.  Judson,  82  N.  Y.  40.  In 
other  words,  the  omission  to  speak  must  be, 
relatively  to  the  party  harmed,  an  actual  or 
constructive  fraud.  Herman  on  Estoppel,  i 
954."  Ck>mer  v.  Uiller  et  aL,  137  N.  Y.  839, 
33  N.  B.  874. 

[3]  There  Is  no  evidence  that  the  plaintiff 
knew  of  the  partition  of  the  lands  among  the 
surviving  sisters,  or  of  the  purchase  by  the 
defendant,  nor  is  there  any  evidence  of  any 
act  or  declaration  of  the  plaintiff  calculated 
to  mislead  the  defendant  He  was  merely 
sUent,  and  withheld  the  will  from  probate 
in  the  exercise  of  a  legal  right,  which  gave 
him  unlimited  time  within  whl^  to  probate 
and  record  the  will,  and  he  was  not  required 
to  speak. 

[4, 6]  The  defendant  says,  however,  he  is 
protected  by  the  amendment  to  section  3139 


of  the  Bevisal,  whldi  became  effective  March 
9,  1915  (chapter  219,  Laws  1915),  and  is  as 
follows: 

"Provided,  that  the  probate  and  registration 
of  any  last  will  and  testament  shall  not  affect 
the  rights  of  innocent  purchasers  for  value  from 
the  heirs  at  law  of  the  testator  when  such  pur- 
chase is  made  more  than  two  years  after  the 
death  of  such  testator,  unless  the  said  last  will 
and  testament  has  been  fraudulently  withheld 
from  probate." 

The  contention  of  the  defendant  is  that 
this  amendment  is  retrospective  In  its  opera- 
tion, and  as  he  bought  from  the  heirs  more 
than  2  years  after  the  death  of  the  testatrix, 
the  amendatory  statute  had  the  effect  of 
esUbUshlng  his  title  against  the  plaintiff 
at  the  time  of  its  enactment,  or  at  most  the 
plaintiff  could  only  have  a  reasonable  time 
to  probate  the  will,  and  that  a  delay  until 
February  12,  1917,  when  the  will  was  pnK 
bated,  23  months  and  3  days  after  the  adop- 
tion of  the  amendment,  was  unreasonable. 

There  is  language  in  the  proviso,  such  as 
•♦any  last  will,"  "is  made,"  •Tias  been,"  whidi 
give  indication  that  it  was  Intended  to  have 
a  retroactive  effect,  but  this  construction 
ought  not  to  be  adopted,  and  thereby  sum- 
marily destroy  an  existing  right  unless  the 
language  Is  clear  and  unmistakable. 

"There  are  certain  principles  which  have  been 
adhered  to  with  great  strictness  by  the  courts 
in  relation  to  the  consfruction  of  statutes  as  to 
whether  tiiey  are  or  are  not  retroactive  in  their 
effect  The  presumption  is  very  strong  that  a 
statute  was  not  meant  to  act  retrospectively, 
and  it  ought  never  to  receive  such  a  constmc- 
tion  if  it  is  susceptible  of  any  other.  It  ought 
not  to  receive  such  a  construction  unless  the 
words  used  are  so  clear,  strong^  and  imperative 
that  no  other  meaning  can  be  annexed  to  them, 
or  unless  the  intention  of  the  Legislature  can- 
not be  otherwise  satisfied."  United  States 
Fidelity  &  Guaranty  Co.  v.  United  States,  209 
U.  S.  806,  28  Sup.  Ct  537,  52  L.  Ed.  804. 

"A  statute,  upon  obvious  principles  of  conven- 
ience and  justice,  must  in  general  be  construed 
as  prospective  in  its  operation.  It  must  be  con- 
strued as  intended  to  regulate  the  future  con- 
duct and  rights  of  persons,  and  not  to  apply  to 
past  transactions.  This  elementary  rule  of  con- 
struction may  be  changed  by  the  Legislature, 
but  such  intention  must  be  sufficiently  expressed 
by  the  statute."  Merwin  v.  Ballard,  66  N.  C. 
399,  approved  in  Waddill  t.  Masten,  172  N.  C. 
685,  90  S.  B.  694. 

A  great  number  of  cases  are  dted  and  com- 
mented  on  in  support  of  the  same  principles 
in  the  notes.  4  Ann.  Oases,  166;  Ann.  Gas. 
1912A,  1041. 

Again,  if  we  should  adopt  the  view  of  the 
defendant  that  the  Legislature  intended  the 
proviso  to  operate  retrospectively,  as  lie  had 
bought  from  the  heirs  more  than  2  years  aft- 
er the  death  of  the  testatrix,  he  was  at  once 
protected  against  the  claim  of  the  plaintiff, 
and  we  would  run  counter  to  the  principU 
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"That  whfle  a  statate  of  Umltatioiis  affects 
the  remedy  only,  and  takes  away  no  Tested 
rights,  it  is  not  competent  for  the  Legislatare 
to  cut  off  the  remedy  entirely,  as  this  would 
amount  to  a  denial  of  Justice."  Tipton  ▼. 
Smythe,  78  Ark.  892,  94  S.  W«  678,  7  U  B.  A. 
(N.  S.)  714,  115  Am.  St  Rep.  44,  8  Ann.  Cas. 
625,  and  note,  in  which  decisions  from  81  states 
and  from  the  Supreme  Court  of  the  United 
States  are  dted  in  support  of  the  text. 

'^t  may  he  properly  couceded  tiiat  all  stat- 
utes of  limitation  must  proceed  on  the  idea  that 
the  party  has  fidl  opportunity  afforded  faiffl  to 
try  his  right  in  the  courts.  A  statute  could  not 
bar  the  existing  rights  of  claimants  without 
affording  this  opportunity;  if  it  ahould  attempt 
to  do  so,  it  would  not  be  a  statute  of  limitations, 
but  an  unlawful  attempt  to  extinguish  rights 
arbitrarily,  whatever  might  be  the  purport  of 
its  provisions."  Wilson  ▼.  Iseminger,  185  17. 
8.  65,  22  Sup.  Ot.  573,  46  U  Ed.  804. 

It  is  our  duty*  if  possible,  to  avoid  attribut- 
ing to  the  General  Assembly  such  an  attempt 
to  exercise  arbitrary  power  and  to  deprive 
the  plaintiff  of  his  right  without  a  hearing. 

Mr.  Cooley  states  the  role  clearly  and  ac- 
curately as  follows: 

'The  duty  of  the  court  to  uphold  a  statute 
when  the  conflict  between  it  and  the  Ck>n8titu- 
tion  is  not  dear,  and  the  implication  which 
must  always  exist  that  no  violation  has  been 
intended  by  the  Legislature,  may  require  it  in 
some  cases,  where  the  meaning  of  the  Constitu- 
tion is  not  in  doubt,  to  lean  Jbn  favor  of  such  a 
construction  of  the  statute  as  might  not  at  first 
view  seem  most  obvious  and  naturaL  •  •  • 
The  rule  upon  this  subject  is  thus  stated  by  the 
Supreme  Court  of  Illinois:  "Whenever  an  act 
of  the  Legislature  can  be  so  construed  and  ap- 
plied as  to  avoid  conflict  with  the  Constitution 
and  give  it  the  force  of  law,  such  construction 
will  be  adopted  by  the  courts.  Therefore  acts 
of  the  L^irialature,  in  terms  retrospective,  and 
which,  Hterally  interpreted,  would  invalidate  and 
destroy  vested  rights,  are  upheld  by  giving  them 
prospective  operation  only;  for,  applied  to  and 
operating  upon  future  acts  and  transactions 
only,  they  are  rules  of  property  under  and  sub- 
^t  to  which  the  dtizen  acquires  property 
rights,  and  are  obnoxious  to  no  constitutional 
limitation,  but  as  retroactive  laws,  they  reach 
to  and  destroy  existing  rights,  through  force  of 
the  legislative  will,  without  a  hearing  or  Judg- 
ment of  law/  "  Cooley*  Const  Lim.  (8th  Ed.) 
255. 

[I]  We  therefore  conclude  that  it  was  not 
the  intention  of  the  Legislatiire  thiat  the  pio- 
Tlso  should  operate  retrospectively  and  de- 
I^ve  the  plaintiff  of  the  rl^t  to  probate  his 
will  as  of  the  time  of  its  enactment,  and  if 
it  operates  prospectively  there  is  no  time 
mentioned  in  the  proviso  which  can  be  a  limi- 
tatlcHi  on  the  right  of  the  plaintiff  except  the 
period  of  2  years,  and  the  will  was  probated 
within  that  time. 

[7]  There  is  no  authority  in  the  court  to 
add  the  provision  to  the  statute  that  as 
against  those  who  had  already  bought  from 
fbe  heirs  more  than  2  years,  the  will  must  be 
probated  within  a  reasonable  time,  and  then 
fix  the  time,  because  the  statute  is  silent  on 


this  question,  and  what  is  a  reasonable  time 
is  primarily  legislative  and  not  Judicial,  sub- 
ject only  to  the  power  of  the  courts,  not  .to 
shorten  a  time  limited  by  the  Legislature, 
but  to  say  whether  a  particular  time  is  rea- 
sonable or  unreasonable. 

[8]  It  is  essential  that  statutes  barring  a 
right— 

''allow  a  reasonable  time  after  they  take  effect 
for  the  commencement  of  suits  upon  existing 
causes  of  action,  though  what  shall  be  consid- 
ered a  reasonable  time  must  be  settled  by  the 
Judgment  of  the  L^slature,  and  the  courts  will 
not  inquire  into  the  wisdom  of  the  decision  in 
establishing  the  period  of  legal  bar,  unless  the 
time  allowed  is  manifestly  so  insufSdent  that 
the  statute  becomes  a  denial  of  justice." 
Cooley,  Const.  Lim.  523,  524. 

'The  only  restriction  upon  the  Legislature, 
in  the  enactment  of  statutes  of  limitation,  is 
that  a  reasonable  time  be  allowed  for  suits  upon 
causes  of  action  theretofore  existing.  *  •  ♦ 
The  •  •  •  reasonableness,  naturally  and  pri- 
marily, is  with  the  Legislature."  Gilbert  v. 
Ackerman,  159  N.  Y.  118,  58  N.  E.  753,  45  L. 
B.  A.  118. 

"When  the  Legiriature,  in  fixing  such  time  [to 
bring  suit],  makes  it  so  short  that  the  right  to 
sue  is  practically  denied,  courts  will  declare 
such  time  unreasonable,  and  refuse  to  enforce 
the  law.  But  courts  cannot  go  further  and  fix 
a  time  different  from  that  fixed  by  the  Legisla- 
ture within  which  suits  may  be  brought.  And 
if  the  Legislature  has  failed  to  Sx  any  time, 
the  courts  cannot.  In  a  given  case,  supply  this 
legislative  lapse.  The  fi^g  of  the  time  within 
which  to  bring  suit,  under  such  drcnmstances, 
is  purely  a  legislative  function.  It  is  not  within 
the  power  of  the  Judiciary."  Adams  &  E^eese 
Co.  V.  Kenoyer,  17  N.  D.  302,  116  N.  W.  98,  16 
L.  R.  A.  (N.  S.)  683. 

"It  is  essential  that  such  statutes  allow  a 
reasonable  time  after  they  take  effect  for  the 
commencement  of  suits  upon  existing  causes  of 
action,  though  what  Aall  be  considered  a  rea- 
sonable time  must  be  settled  by  the  judgment 
of  the  Legislature,  and  the  courts  will  not  in- 
quire into  the  wisdom  of  its  decision  in  estab- 
Ushing  the  period  of  legal  bar,  unless  the  time 
allowed  is  manifestly  so  insufficient  that  the 
statute  becomes  a  denial  of  justice.  Cooley, 
Const.  Lim.  451."  Wilson  v.  Iseminger,  185  U. 
B.  55,  22  Sup.  Ct  573,  46  L.  Ed.  80i. 

"The  Legislature  is  the  primary  Judge  as  to 
whether  the  time  allowed  by  a  statute  of  limi- 
tations is  reasonable.  When  the  Legislature 
makes  the  time  so  short  that  the  right  to  sue 
is  practically  denied,  courts  will  declare  such 
time  unreasonable,  but  they  cannot  go  further 
and  fix  a  different  time;  neither  can  they,  if 
the  Legislature  fails  to  fix  any  time,  supply 
this  legishitive  lapse."    17  B.  a  L.  677. 

[9]  We  therefore  conclude  that  the  proviso 
is  prospective  in  its  operation,  and  that  the 
plaintiff  had  2  years  from  its  enactment  to 
probate  and  record  his  will,  and  it  follows 
that  the  Judgment  must  be  affirmed. 

The  distinction  between  this  case  and  Mat- 
thews T.  Peterson,  150  N.  C.  132,  63  S.  E.  722, 
which  was  approved  in  Fisher  v.  Ballard, 
164  N.  C.  329,  80  S.  E.  239,  is  that  in  the 
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Peterson  Case  5  months  elapsed  between  the 
enactment  of  the  statute  and  the  time  it  be- 
came operative,  and  it  was  held  this  time 
could  be  considered,  and  that  It  afforded  rea- 
sonable opportunity  for  the  assertion  of  the 
right,  which  feature  is  not  present  in  the 
statute  now  before  us.  ' 
No  error. 

OLABK,  0.  J.  (dissenting).  Margaret  Bam- 
hardt  died  In  ISQS,  seized  of  an  undivided 
one-third  interest  in  a  tract  of  land  in  which 
her  sisters,  Minnie  ESllis  and  Lula  Gibbs,  were 
the  other  tenants  in  common.  The  land  was 
subject  to  the  life  Interest  of  their  father, 
who  died  April  11,  1917.  This  life  hiterest 
had  been  bought  in  by  her  sisters  Mrs.  Gibbs 
and  Minnie  Ellis  in  1895.  Margaret  died  in 
1898»  leaving  no  children,  and  having  had 
none.  The  husband  not  being  entitied  to  a 
tenancy  by  the  curtesy,  and  there  being  no 
notice  of  a  will,  the  two  surviving  sisters 
who  were  her  heirs  at  law  in  1908  sold  the 
land,  Including  the  life  estate  to  the  defend- 
ant an  innocent  purchaser  for  value,  who  has 
been  In  i>ossesslon  since  that  time. 

On  March  8,  1915,  the  General  Assembly 
enacted  chapter  219,  Laws  1915,  which  is  as 
follows: 

"Provided,  that  the  probate  and  registration 
of  any  last  wiU  and  testament  shall  not  affect 
the  rights  of  innocent  purchasers  for  value  from 
the  heirs  at  law  of  the  testator  when  such  pur^ 
chase  is  made  more  than  two  years  after  death 
of  such  testator,  unless  the  said  last  will  and 
testament  has  been  fraudulentiy  withheld  from 
probate." 

On  February  12,  1917,  28  months  and  8 
days  after  the  enactment  of  the  statute  of 
1915  above  recited,  the  plaintiff,  the  husand 
of  Margaret  Earnhardt,  probated  her  will, 
which  purports  to  devise  to  him  her  Interest 
In  said  land. 

It  is  true  that  the  purchaser  is  not  pro- 
tected by  his  adverse  possession  since  1908, 
because  the  statute  did  not  run  until  the  fall- 
ing in  of  the  life  estate,  which  he  had  bought 
as  a  part  of  his  title.  But  after  the  passage 
of  the  statute  of  1915  it  was  incumbent  upon 
the  plaintiff  daiming  under  the  will  of  Mar- 
garet Bamhardt  to  probate  the  same  within 
a  reasonable  time,  for  the  2  years  therein 
made  a  bar  had  already  elapsed.  The  Leg- 
islature being  the  judge  of  what  is  a  reason- 
able time,  a  statute  of  limitation  prescribed 
by  it  is  conclusively  a  reasonable  time  and 
binding  on  the  courts.    The  only  exception  is 


that,  where  the  statute  shortens  the  time, 
the  courts  hold  that  the  party  who  would  be 
barred  is  entitied  to  a  reasonable  time  after 
the  passage  of  the  act  in  which  to  bring  his 
action,  but  it  has  never  been  held  that  he 
must  have  the  full  time  allowed  by  the  stat- 
ute. In  this  case  there  is  no  exception  in  the 
statute,  and  the  plaintiff  under  the  letter  of 
the  act  can  assert  no  title  under  a  will  not 
probated  within  2  years  after  the  death  of  the 
testator. 

He  was  fixed  by  law  with  notice  of  the 
statute,  and  it  was  Incumbent  upon  him  with- 
in a  reasonable  time  to  take  himself  out  of 
the  bar  put  upon  his  claim,  but  such  reason- 
able time  was  not  2  years. 

In  Matthews  v.  Sallie  Peterson,  150  N.  G. 
182,  63  S.  E.  722,  it  was  held  that  the  admin- 
istrator did  not  move  within  a  reasonable 
time  when  he  waited  for  more  than  a  year 
after  the  passage  of  the  statute  shortening 
the  limitation.  In  Matthews  v.  Hannah  Pe- 
terson, 150  N.  O.  184,  63  S.  B.  721,  the  court 
held  that  in  such  case.  If  the  action  was 
brought  within  one  year,  it  would  be  within 
a  reasonable  time. 

These  two  cases  hold,  "When  a  limitation 
of  time  for  bringing  an  action  is  shortened 
by  statute,  there  must  be  a  reasonable  time 
given,  notwithstanding  the  statute,  within 
which  to  bring  the  action,"  but  this  by  no 
means  requires  that  the  party  who  would  be 
barred  by  the  statute  is  entitied  to  the  full 
time  allowed  by  the  statute  In  which  to  bring 
his  action. 

The  defendant  bought  in  good  faith  v^ith- 
out  notice  and  for  value  from  the  heirs  at 
law,  who  by  this  statute  it  was  Intended 
should  be  protected  by  the  failure  to  probate 
the  will  within  2  years  after  the  death  of  the 
testator.  There  being  no  exception  in  the 
statute,  to  prevent  any  hardship  where  the 
2  years  has  already  expired  or  less  than  that 
time  remains,  the  courts  hold  that  in  sudi 
case,  notwithstanding  the  letter  of  the  stat- 
ute, a  devisee  shall  have  a  reaisonable  time. 
Hd  is  not  entitled,  however,  to  2  *yearft 
from  the  passage  of  the  act,  but  2  years  from 
the  death  of  the  testator  and  a  reasonable 
time  for  him  in  which  to  probate  this  wUl 
was  less  than  the  23  months  and  3  days  after 
passage  of  the  act,  and  the  defendant  ought 
not  to  be  disturbed  in  his  possession.  This 
action  was  not  brought  by  the  plaintiff  till 
September  14,  1917,  19  years  after  the  de&tti 
of  his  wife,  during  all  of  which  time  be  had 
withheld  the  wiU  from  probata 
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In  action  by  a  husband  for  diyorce,  on 
gronnd  of  desertion  28  years  before  suit,  court 
erred  in  not  allowing  a  divorce  where  four  dis- 
interested witnesses  testified  that  plaintiff  was 
a  hard-working,  industrious  man  and  a  kind  and 
provident  husband  and  father,  who  supplied  all 
the  needs  of  the  family,  and  that  the  wife  will- 
fully deserted  and  abandoned  him. 

Appeal  from  Circuit  Court,  Page  Comity. 

Suit  by  Heseklah  Lamb  against  Charlotte 
A.  Lamb.  Decree  for  defendant,  and  plain- 
tiff appeals.    Reversed  and  rendered. 

B«  S.  Parlc8»  of  Liiray»  for  appelant. 

WHITTLB,  P.  The  appellant,  Hezekiali 
Lamb,  brought  this  suit  against  his  wife,  the 
appellee,  Charlotte  A.  Lamb,  for  a  divorce 
a  vinculo  matrimonii  for  the  willful  deser* 
.  tioQ  and  abandonment  by  her  of  her  husband 
for  more  than  three  years.  From  a  decree 
denying  the  prayer  for  divorce  and  dismiss- 
Ing  the  bill  this  appeal  was  allowed. 

The  case  made  by  the  pleading  and  evi- 
dence is  that  the  'parties  were  married  on 
August  19,  1875,  and  dwelt  together  in  har- 
mony at  their  home  on  Naked  Creek  in  Page 
county,  Va.,  until  some  time  after  the  birth 
of  their  first  child.  The  wife  then,  for  some 
undisclosed  reason,  left  the  home  of  her  hus- 
band, but  was  subsequently  persuaded  to  re- 
turn, and  they  lived  together  for  a  number 
of  years,  and  other  children  were  bom  unto 
them.  The  husband  worked  away  from 
home,  sometimes  in  Virginia  and  at  other 
times  in  West  Virginia,  returning  periodi- 
cally. During  one  of  his  absences  in  West 
Virginia,  some  28  years  before  the  institu- 
tion of  this  suit,  the  wife  abandoned  their 
home  and  removed  with  the  children  to  the 
state  of  Iowa,  where  they  have  resided  hith- 
erta  The  bill  alleges  that  some  time  before 
her  desertion  the  wife  had  frequently  been 
guilty  of  adultery;  but  that  cause  is  not 
relied  on  as  a  ground  for  divorce,  since  these 
acts  of  infidelity,  if  not  condoned,  occurred 
more  than  5  years  prior  to  the  bringing  of 
the  suit    Va.  Code,  f  2262. 

Four  disinterested  witnesses,  who  were 
near  neighbors  to  and  had  known  these  par- 
ties for  many  years,  proved  that  appellant 
was  a  hard-working,  industrious  man,  and  a 
kind  and  provident  husband  and  father,  who 
supplied  all  the  needs  of  his  family.  They 
also  testified  to  the  wife's  Incontinency  and 
her  willful  desertion  and  abandonment  of 
her  husband  as  alleged. 

We    think    this    uncontradicted    evidence 
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clearly  sustains  the  allegations  of  the  bill  of 
willful  desertion  and  abandonment  of  the 
husband  by  the  wife  for  more  than  3  years, 
and  entitles  him  to  an  absolute  divorce.  The 
decree  of  the  circuit  court  must  therefore 
be  reversed  and  annulled,  and  this  court  will 
enter  such  decree  as  that  court  ought  to 
have  entered,  granting  the  appellant,  Heze- 
kiah  Lamb,  a  divorce  from  the  bond  of  mat- 
rimony from  his  wife,  Charlotte  A.  Lamb. 
Reversed. 


HOOK  V.  HOOK. 


(126  Va.  249) 


(Supreme  Court  of  Appeals  of  Virginia. 
Nov.  20,  1919.) 

1.  Trusts  ^s»17,  18(3>— Pabol  tbust  in  ujtd 
bnfobceablb  in  equity. 

An  express  trust  in  land  may  be  created 
by  parol*  and  is  enforceable  in  a  court  of  eq- 
uity. 

2.  Trusts  ^s»44(3)  —  Parol  trust  in  i.and 
must  be  supported  bt  oi.bab  evidence. 

To  enforce  in  a  court  of  equity  an  express 
trust  in  land  created  by  parol,  the  party  set- 
ting up  such  trust,  and  invoking  the  Jurisdic- 
tion  of  the  court,  should  produce  dear  and  eaa* 
vindng  evidence  in  support  of  liis  daim. 

8.  Equttt  ^=»878— Submission  or  issue  to 

JURY. 

In  suit  between  sister  and  brother,  the  broth- 
er setting  up  a  parol  trust  in  the  land  involved, 
of  which  the  sister  daims  he  is  a  tenant  under 
her,  where  the  testimony  of  the  brother  and  sis- 
ter is  irrecondlably  in  conflict,  raising  a  ques- 
tion of  truth  and  veradty,  and  the  evidence  of 
their  prindpal  witnesses  is  also  conflicting  and 
uncertain,  and  involves  credibility,  an  issue 
should  be  framed  for  submission  to  a  jury  in 
accordance  with  usual  chancery  practice. 

4.  Appeal  and  error  ^s»974(2)— Reversal 
OF  ohanoellOr  por  failure  to  order  issxtb 
out  of  ohancesy. 

Where  the  chancellor,  though  not  requested 
to  do  so,  has  failed  to  order  an  issue  out  of 
chancery  in  a  proper  case,  and  the  Supreme 
Court  on  appeal  is  not  satisfied  that  the  ends 
of  justice  have  been  attained  by  the  chancellor's 
decision,  it  will  reverse  and  remand,  with  di-> 
rection  to  impand  a  jury  to  determine  the  is- 
sue. 

5.  Trusts  ^=s>41— Bxtrdbn  to  prove  parol 

TRUST  IN   LAND. 

One  asserting  the  existence  of  a  parol  trust 
in  his  favor  in  land  of  which  his  adversary 
daims  he  is  tenant  under  her  has  the  burden 
of  proof  on  the  issue  of  eodstence  of  the  trust. 

Appeal  from  Circuit  Court,  Highland 
County. 

Bill  by  liUian  V.  Hook  against  A.  J.  Hook. 
From  decree  for  defendant,  plaintifl!  appeals. 
Reversed  and  remanded. 


^S3>FoT  otiier  easet  see  lome  toplo  and  KBT-NUMBBR  la  all  K«y-Numb«red  Digosts  and  Indexes 
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G.  8.  McNnlty,  of  Boanoke,  John  M.  Colaw, 
of  Monterey,  and  Jackson  &  Henaon,  of  Roan- 
oke»  for  appellant. 

Andrew  Ij.  Jones,  of  Monterey,  and  Timber- 
lake  &  Nelson,  Curry  &  Curry,  and  L.  Traris 
White,  all  of  Staunton,  for  appellee. 

WHITTLE,  P.  In  accordance  with  the  wOl 
of  John  M.  Hook,  deceased,  the  630  acres  of 
land  in  controversy  was  sold  in  a  suit  for 
partition  on  November  15,  1902,  and  George 
W.  Hook,  a  son  of  the  testator,  became  the 
purchaser  at  the  price  of  $5,920.  He  paid  in 
cash  $414.40,  and  made  three  notes  for  the 
deferred  payments  with  appellant,  Lillian 
y.  Hook,  his  sister,  and  M.  B.  Hook,  wife  of 
appellee,  A.  J.  Hook;  as  sureties.  M.  E.  Hook 
took  a  child's  share  in  testator's  estate  under 
the  will,  subject  to  certain  debts  that  her 
husband  owed  the  estate,  and  on  condition 
that  the  portion  so  willed  to  her  was  to  be 
her  property  as  long  as  she  remained  the 
wife  of  A.  J.  Hook;  but  in  the  event  that 
she  should  be  separated  from  her  husband  by 
death  or  otherwise,  then  her  share  should  re- 
vert to  him.  She  subsequently  obtained  an 
absolute  divorce  from  her  husband  in  a  suit 
In  West  Virginia. 

The  interests  of  George  W.  Hook,  Lillian 
V.  Hook,  and  A.  J.  Hook  In  the  estate  of 
their  father  were  credited  on  the  purchase 
price  of  the  land.  But  George  W.  Hook  hav- 
ing made  default  in  payment  of  the  residue 
of  the  purchase  mooeyf  the  land  was  resold 
on  January  6»  1906,  and  Lillian  V.  Hook  be- 
came the  purchaser  at  the  price  of  $2,600. 
The  second  sale  was  confirmed,  the  purchase 
money  paid,  and  title  conveyed  to  the  pur- 
chaser by  proper  deed,  which  was  duly  re- 
corded. Between  Uie  dates  of  the  first  and 
second  sale,  A.  J.  Hook,  who  had  been  a  res- 
ident of  West  Ylrginia,  returned  to  Highland 
county  and  took  up  his  abode  on  the  land, 
and  has  remained  in  possessian  of  it  ever 
since. 

For  convenience  Lillian  V.  Hook  wHl  be 
designated  ''plaintiff"  and  A.  J.  Hook  ''de- 
fendant" 

In  November,  1014,  plaintiff  filed  her  bill 
against  defendant  in  the  circuit  court  of 
Hii^land  couQ[ty<  alleging,  among  other 
things,  that  she  had  advanced  to  him  $400 
to  be  invested  in  stock  for  the  fkrm,  which 
defendant  was  to  occupy  as  her  tenant;  that 
the  increase  from  the  stock  and  proceeds 
from  the  farm  were  to  yield  a  net  money 
rental  of  at  least  $600  per  annum ;  that  for 
three  years  the  rent  was  to  be  applied  by 
defendant  in  payment  of  a  debt  due  by  plain- 
tiff to  G*  O.  Flesher,  for  which  he  held  her 
bond  for  $1,600,  and  thereafter  was  to  be 
paid  to  plaintiff;  that  at  the  time  of  the 
purchase  of  the  land  plaintiff  borrowed  from 
Flesher  $2,000  (which  was  used  in  paying  the 
purchase  price),  for  which  she  executed  two 


bonds,  one  for  $1,600  and  the  other  for  $600, 
both  payable  on  demand ;  and  that  defendant 
had  failed  to  pay  to  Flesher  the  Installments 
of  rent  according  to  the  agreement  The  bill 
prays  for  an  accounting  by  defendant  and 
charges  that  he  had  been  guilty  of  waste  in 
cutting  and  selling  tanbark  and  timber  from 
the  land,  and  further  prays  for  an  injunc- 
tion and  for  general  relief. 

Defendant  by  answer  and  cross-bill  claims 
that  although  the  land  was  bought  by  plain- 
tiff and  conveyed  to  her,  nevertheless,  that 
he  is  the  beneficial  owner  thereof,  sub- 
ject (mly  to  the  payment  by  him  of  the 
unpaid  purchase  money,  and  the  repay- 
ment to  her  of  certain  moneys  for  which 
he  acknowledges  liability  and  expresses  will- 
ingness to  pay.  In  other  words,  the  cross-bill 
alleges  an  agreement  between  the  parties  to 
the  effect  that  plaintiff  was  only  the  nominal 
purchaser  of  the  land,  while  defendant  was 
the  actual  purchaser ;  and  that  she  holds  the 
title  for  his  benefit  under  an  express  trust 
to  convey  the  property  to  him  when  he  shall 
have  paid  the  sums  of  money  above  referred 
ta 

Upon  these  pleadings  voluminous  deposi- 
tions  were  taken,  upon  consideration  of  which 
the  circuit  court  passed  the  decree  under  re- 
view establishing  the  trust  and  decreeing  an 
accounting  between  the  parties,  and  that  up- 
on payment  by  defendant  to  pJaJntiff  of  the 
amounts  for  which  he  might  be  liable,  she 
should  convey  the  land  to  liim  by  deed  with 
special  warranty  of  title.  From  that  decree 
this  appeal  was  granted. 

[1, 2]  The  law  is  settled  in  this  state  that 
an  express  trust  in  land  may  be  created  by 
parol,  and  is  enforceable  in  a  court  of  equity. 
Young  T.  HoUand,  117  Va.  433,  84  S.  E.  637 ; 
Shield  T.  Adkins,  117  Va.  616»  86  S.  E.  492 ; 
Taylor  t.  Delaney,  118  Va.  203,  86  8.  B.  831; 
Berry  v.  Berry,  119  Va.  9,  89  S.  E.  242;  Clary 
T.  Spain,  119  Va.  68,  89  S.  E.  180;  Fleenor 
V.  Hensley,  121  Va.  367,  93  S.  E.  682.  Never- 
theless, as  In  suits  to  set  up  lost  deeds  and 
the  like,  and  tx>  establish  title  by  parol  to 
property  which  ordinarily  the  law  requires 
sshall  pass  only  by  deed  or  will,  such  juris- 
diction is  regarded  dangerous,  and  the  exer- 
cise of  which  should  be  safeguarded  by  re- 
quiring of  him  who  invokes  it  the  production 
of  dear  and  convincing  evidence  in  support 
of  his  daim.  See  cases  supra,  and  Branham 
V.  Clinchfield  Corporation,  123  Va.  346,  96 
S.  E.  761,  and  cases  dted  in  the  opinion. 

[S]  In  the  instant  case,  in  light  of  the  fore- 
going prindples,  upon  a  painstaking  and  so- 
licitous examination  of  the  evidence  and  con- 
sideration of  the  written  opinion  of  the  care- 
ful and  able  judge  who  decided  the  case 
below,  we  entertain  grave  doubts  as  to  wheth- 
er the  ends  of  justice  have  been  reached  by 
the  decree  under  review,  and,  moreover,  are 
not  satisfied,  in  the  present  state  of  the  reo 
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ord,  tbat  plaintiff  is  entitled  to  a  dedslon 
in  her  favor.  The  record  discloses  a  bitter 
controversy  between  a  brother  and  sister, 
who  upon  the  vital  issue  in  the  case  positively 
contradict  each  other  on  oath,  and  raises 
a  question  of  truth  and  veracity  between 
them  and  of  the  good  faith  of  their  respec- 
tire  contentions.  Nor  does  the  conflict  end 
with  the  testimony  of  the  chief  actors  In 
the  litigation;  much  of  the  evidence  of  their 
principal  witnesses  is  uncertain  and  conflict- 
ing, and  involves  their  Credibility.  In  these 
circumstances  we  feel  that  the  truth  of  the 
case  can  best  be  determined  by  subtnitting 
the  issue  to  the  arbitrament  of  a  lury,  who, 
after  seeing  and  hearing  the  parties  and  their 
witnesses,  can  form  a  correct  judgment  of 
their  intelligence,  character,  and  credibility, 
and  arrive  at  a  Just  conclusion  on  the  merits 
of  the  controversy.  The  direction  of  an  issue 
tn  such  case  is  in  accord  with  the  decisions  of 
this  court  for  more  than  a  century.  Many 
of  the  authorities  win  be  found  in  notes  to 
LaveU  v.  Gold's  Adm'r,  25  Grat  m  Va.)  473, 
Va.  Rep.  Ann.  451. 

Among  the  earlier  cases,  that  of  Knibb's 
Elz'r  V.  Dixon's  Ex'r,  1  Rand.  (22  Va.)  240,  in 
principle,  is  strongly  in  point  It  was  there 
held  that,  where  it  is  doubtful  from  the  evi- 
dence whether  a  deed,  absolute  on  its  face, 
was  or  was  not  intended  as  a  mortgage,  an 
issue  should  be  directed  to  try  the  question. 
We  desire  also  to  direct  attention  to  the  case 
of  McCully  V.  McCully,  78  Va.  159,  a  contro- 
versy between  two  brothers,  who  were  part- 
ners, over  the  ownership  of  certain  lots,  title 
to  which  had  been  taken  in  the  name  of  one 
of  the  partners,  where  the  ruling  of  the  court 
In  ordering  an  issue  was  affirmed.  See,  also, 
Williams  V.  Blakey,  76  V^.  254;  Keagy  v. 
Trout,  85  Va.  390,  7  S.  B.  329. 

[4]  The  rule  is  also  well  settled  that  where 
the  chancellor  (although  not  requested  to  do 
so)  has  failed  to  order  an  issue  out  of  chan- 
cery in  a  proper  case,  and  has  proceeded  to 
hear  and  determine  the  case,  "and  this  court, 
on  appeal,  is  not  satisfied  that  the  ends  of 
Justice  have  been  attained,  it  will  reverse 
and  remand  the  cause,  with  directions  to 
impanel  a  Jury  and  determine  said  issue." 
Shoemaker  v.  Shoemaker,  112  Va.  798,  72 
S.  B.  684;  Catron  v.  Norton  Hardware  Co., 
123  Va.  380,  96  S.  B.  853,  contains  a  lucid 
and  valuable  dlscussiom  of  the  principles 
which  should  control  the  direction  of  an  is- 
sue out  of  chancery,  though  in  that  particu- 
lar case  a  majority  of  the  court  were  of 
opinion  that  an  issue  was  not  necessary.  At 
page  386  of  123  Va.,  at  page  855  of  96  S.  B., 
it  is  said: 

'•While  directing  an  issue  to  be  tried  by  a 
jury  is  a  matter  of  discretion  with  a  court  of 
equity,  it  ia  not  an  arbitrary  discretion,  but 
one  to  be  exercised  upon  sound  principles  of 


reason  and  justice.  A  mistake  in  its  exerdse 
is  just  ground  of  appeal,  and  the  appellate 
court  will  determine  whether  or  not  it  has  been 
properly  exercised  in  a  given  case.  It  is  error 
to  direct  an  issue  when  it  should  not  have  been 
exercised,  and  it  is  equally  error  to  fail  to  di- 
rect one  when  It  should  have  been  directed. 
Hie  object  of  the  issue  is  to  inform  the  con- 
science of  the  chancellor,  and  for  this  purpose 
he  may  direct  it,  though  not  requested  by  either 
party.  Morgan  v.  Booker,  106  Va.  369,  56  S. 
E.  137;  •  •  •  Ewan  v.  Louthan,  110  Va. 
575.  66  S.  B.  869 ;  Miller  v.  Wills.  95  Va.  337, 
28  S.  E.  337 ;  Stevens  v.  Duckett,  107  Va.  17, 
57  S.  E.  601;  Shoemaker  v.  Shoemaker,  112 
Va.  798,  72  S.  B.  684." 

It  may  be  observed  that  counsel  on  both 
sides,  while  maintaining  the  sufficiency  of 
their  own  evidence,  are  agreed  that  if  the  de- 
cree of  the  circuit  court  is  reversed  and  the 
case  remanded,  an  Issue  out  of  chancery 
ought  to  be  directed. 

[6]  On  these  considerations,  we  are  of  opin- 
ion, upon  the  whole  case,  to  reverse  the  de- 
cree of  the  circuit  court,  and  remand  the  case, 
with  direction  that  an  issue  out  of  chancery 
be  ordered  to  be  tried  before  a  Jury,  and  so 
framed  as  to  cover  the  respective  contentions 
of  the  appellant  and  appellee  relative  to  tiie 
ownership  of  the  630  acres  of  land  invcdved 
in  this  litigation.  And  upon  the  trial  of  that 
issue  A.  J.  Hook,  on  whom  the  burden  of 
proof  rests,  shall  oecupgr  the  nosition  of 
plaintur,  and  Lillian  V.  Hook  the  position  of 
defendant  Upon  determination  of  the  main 
issue,  minor  questions  can  be  taken  care  of 
by  proper  references  to  a  commissioner  in 
chancery. 

Reversed  and  remanded. 


(128  Va.  228) 

GRAIG-GILBS  IRON  OO.  t.  WIOK- 
LINB  et  aL 

(Supreme  Oourt  of  Appeals  of  Virginia.    Nov. 

20,  1919.) 

1.  BouNUABiEs  ^=>40(1)  ~  Location  or  nis- 

TVTED  LAND  QUESTION  FOB  JTJBY. 

Where  there  was  evidence  in'  an  ejectment 
suit  tending  materially  to  identic  and  locate 
the  land  held  by  defendants  within  plaintiff's 
grant,  but  such  evidence  was  not  conclusive,  the 
court  properly  referred  the  question  to  the  jury, 
whose  verdict  thereon  would  liave  been  binding 
upon  the  .court. 

2.  BOUNDABIES  ^S»37(l)^ByiDBNOB  OF  LOCA- 
TION  OF  LAND. 

In  ejectment,  evidence  held  snfBcient  to  show 
that  the  disputed  land  was  within  plaintiff'i 
giant 

8.  BotTNDABIBS   ^S^SS— BUBDBN   OF  PBOOF   OF 
LOCATION  OF  LAND. 

In  an  ejectment  action  It  was  proper  for  the 
court  to  instruct  that  the  burden  was  on  plun- 
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tiff  to  identify  and  locate  the  land  claimed  by 
defendants  within  the  boundaries  of  the  patent 
under  which  plaintiff  claimed. 

4.  Evidence  ^=:»218(1)— Offeb  to  pubohasb 
adyebse  claim. 

An  offer  to  purchase  an  adverse  claim  does 
not  make  the  claim  good. 

6.  Advebse  POSSESSION  ^=:»14— Necessitt  of 

ACTUAL   POSSESSION. 

Where  plaintiff  held  under  a  senior  grant  of 
a  15,000- acre  tract,  such  grant  conferred  upon 
plaintiff  constructive  possession  of  the  whole 
tract,  which  constructive  possession  would  con- 
tinue good,  regardless  of  defendants'  junior 
grant,  unless  and  until  there  was  a  disseisin,  and 
to  constitute  such  disseisin  it  was  as  necessary 
for  defendants  to  take  actual  possession  of  some 
part  of  the  land  as  if  they  had  entered  without 
any  color. 

6.  ADVEBfiB  POSSESSION  ^=S>23— CiTTTINO  TDC- 
BEB. 

Merely  cutting  and  selling  timber  from  wild 
land  at  widely  separated  intervals  is  not  such 
actual  possession  as  to  constitute  adverse  pos- 
session. 

7.  Advebsb  POSSESSION  ^=5>16(3)— Lands  in  a 

STATE  OF  NATURE. 

Wild  and  uncultivated  lands  cannot  be  made 
the  subject  of  adversary  possession  while  they 
remain  completely  in  a  state  of  nature,  but  a 
change  in  their  condition  to  some  extent  is  es- 
sential. 

8.  Adverse  possession  ^s>14— Necessity  of 

ACTUAL  possession. 

Where  there  is  shown  no  actual  possession 
of  land  claimed  adversely  to  the  owner,  the 
claimant's  acts  of  paying  taxes,  asserting  title, 
and  forbidding  trespasses,  do  not  aid  the  claim- 
ant; although,  when  such  possession  is  shown, 
proof  of  such  acts  is  admissible,  not  as  showing 
possession  itself,  but  as  showing  its  good  faith, 
exclusiveness,  notoriousness,  and  hostility. 

9.  Trial  ^s»252(4)  —  Apflicabilitt  of  in- 
structions AS  to  adverse  possession  to 
evidence. 

Defendants,  not  having  made  out  even  a 
prima  fade  case  of  adversary  possession,  are 
not  entitled  to  instructions  on  the  subject. 

10.  Appeal  and  error  ^=:»030(4)— Presump- 
tion AS  TO  ISSUE  erroneously  SUBMITTED. 

Where,  although  lower  court  judgment  for 
defendants  would  be  plainly  right  if  based  on  one 
issue  in  the  case,  it  is  dear  from  the  record 
that  it  may  have  been  based  upon  another 
issue  erroneously  submitted,  the  judgment  will 
be  reversed  and  the  cause  remanded. 

Error  to  Circuit  Court,  Alleghany  County. 

Action  by  the  Craig-Giles  Iron  Company 
against  W.  A.  Wickline  and  others.  Verdict 
and  judgment  for  defendants,  and  plaintilf 
brings  error.  Reversed  and  remanded  for 
new  trial. 


M.  P.  rarrier,  of  Pearlsburg,  and  O,  P. 
Jones,  Jr.,  and  C.  B.  Cushing,  both  of  Cov- 
ington, for  plaintiff  in  error. 

R.  B.  Stephenson  and  Geo.  A.  Revercomb, 
both  of  Covington,  for  defendants  in  error. 

KELLY,  J.  This  is  an  action  of  ejectment 
in  which  Craig-Giles  Iron  Company  was 
plaintiff,  and  W.  A.  Wickline  and  others  were 
defendants.  There  was  a  verdict  and  Judg- 
ment for  the  defendants,  and  the  plaintiff 
thereupon  obtained  this  writ  of  error. 

The  plaintiff  claims  title  under  a  grant  is- 
sued in  1795  from  the  commonwealth  of  Vir- 
ginia to  one  Robert  Young  for  15,000  acres. 
At  the  time  of  this  grant,  the  tract  described 
therein  was  situate  in  the  counties  of  Bote- 
tourt and  Monroe  in  the  state  of  Virginia; 
but,  owing  to  new  state  and  county  lines,  a 
portion  thereof  now  lies  in  Monroe  county* 
W.  Va.,  and  the  residue,  involved  In  this 
litigation,  in  Alleghany  county,  Va.  The  de- 
fendants claim  title  under  a  grant  issued  in 
1845  from  the  commonwealth  of  Virginia  to 
John  Lewis  for  279  acres  in  Alleghany  coun- 
ty. The  plaintiff  and  the  defendants  r^u- 
larly  connected  themselves  with  the  respec- 
tive grants  under  which  they  dalm.  Both 
boundaries  were .  composed  entirely  of  wild 
mountain  lands.  At  the  time  of  the  insti- 
tution of  this  action  in  1915,  the  defendants 
were  in  possession  of  the  279-acre  tract,  and, 
if  the  plaintiff  proved  that  the  portion  of  its 
15,000-acre  survey  lying  in  Virginia  embraces 
the  whole  or  any  part  of  the  279  acres,  it 
was  entitled  to  a  verdict,  unless  the  defend- 
ants established  a  complete  title  by  adverse 
possession.  These  two  questions,  first,  wheth- 
er the  plaintiff  by  sufficient  evidence  iden- 
tified and  located  its  own  boundary,  and,  sec- 
ond, whether  the  defendants  have  acquired 
title  by  adverse  possession,  are  the  two  prin- 
cipal issues  in  the  case  .as  it  comes  to  us 
for  decision. 

[1,2]  1.  There  was  evidence  tending  ma- 
terially to  identify  and  locate  that  part  of 
the  15,000-acre  grant  situate  in  Virginia  in 
such  way  as  to  include  the  land  claimed  and 
held  by  the  defendants;  but  this  evidence 
was  not  conclusive,  and  the  court  properly 
referred  the  question  to  the  jury.  Its  ver- 
dict either  way  thereon  would  have  been 
binding  upon  the  court  The  defendants'  con- 
tention that  neither  the  description  in  the 
declaration  nor  the  proof  of  location  on  the 
ground  was  sufficient  for  this  purpose,  and 
that  therefore  the  verdict  was  necessarily 
right  regardless  of  any  question  of  adverse 
possession,  cannot  be  maintained.  The  dec- 
laration in  describing  the  15,000-acre  bound- 
ary gives  the  entire  outside  lines  by  courses* 
distances,  and  comers,  and  then  concludes 
with  this  language: 

*Tbe  state  line  crosses  this  entire  survey 
and  intersects  it  at  a  point  a  short  distance 


^s=>For  other  cases  see  same  topic  and  KI2Y-NUMBER  in  all  Key-Numbered  Digests  and  Indexes 


Va.)  OBAIG-GILES  IRON  CO.  ▼•  WICKLINE  227 

(101  S.E.) 

to  the  southwest  of  two  pines  which  are  named  |  Wood  y.  Phillips,  117  Va.  878,  881,  86  S.  B. 


as  a  corner  between  the  two  lines  S.  31  W. 
80  poles  and  S.  40%  W.  100  poles.  The  land 
claimed  by  the  plaintiff  and  intended  to  be  cov- 
ered by  this  declaration  is  the  land  in  the  above 
survey  to  the  northeast  of  said  state  line." 

The  defendants  contend  that  this  descrip- 
tion Is  too  indefinite  to  admit  of  a  location 
on  the  ground  for  the  reason  that  it  only 
fixes  one  point  of  intersection  by  the  state 
line  and  does  not  show  the  other  point  at 
which  that  line  crosses  the  lines  of  the  plain- 
tllTs  survey.  The  fallacy  of  this  contention 
most  be  readily  apparent  The  line  between 
the  states  of  Virginia  and  West  Virginia  is, 
of  course,  well  established,  and  when  a  bound- 
ary is  described  by  metes  and  bounds,  and  is 
shown  to  be  crossed  hy  that  line,  It  is  a 
simple  undertaking  to  determine  where  the 
line  enters  and  where  it  leaves  the  boundary, 
even  though  neither  point  of  intersection  be 
given.  It  would  only  be  necessary  to  run  the 
outside  lines  of  the  boundary  and  then  fol- 
low the  state  line  through  it. 

[31  It  is  very  clearly  established  by  the 
evidence,  although  defendants  contend  other* 
wise,  that  the  portion  of  the  15,000-acre  sur- 
vey which  now  lies  in  Virginia  is  within  Al- 
l^hany  county. 

The  only  debatable  question  under  the  evi- 
dence is  whether  the  lines  of  the  15,000-acre 
grant  within  the  state  of  Virginia  were  so 
located  as  to  include  the  whole  or  any  part 
of  the  279-acre  tract  In  this  connection  we 
may  advert  to  the  very  earnest  contention 
of  counsel  for  plaintiff  that  the  plaintiff  was 
not  in  any  way  concerned  with  the  location 
of  the  279-acre  tract  This  in  a  sense  is 
true,  but  the  evidence  conclusively  shows  that 
the  land  which  the  defendants  are  now  in 
possession  of,  and  which  the  plaintiff  is  seek- 
ing to  recover,  is  the  279-acre  tract,  and  it 
necessarily  follows  that  the  plaintiff  cannot 
recover  any  part  thereof  unless  he  shows  that 
the  same  lies  within  the  exterior  boundaries 
of  his  grant. 

Upon  this  branch  of  the  case  the  trial  court 
gave  the  following  instruction: 

"The  court  instructs  the  jury  that  where  a 
plaintiff  in  an  action  of  ejectment  claims,  as  in 
this  case,  that  the  land  in  controversy  lies  with- 
in the  boundaries  of  the  patent,  and  of  the  deeds 
under  which  he  claims,  that  the  burden  is  on 
the  plaintiff  to  prove  that  the  land  in  contro- 
versy is  included  within  the  outside  boundaries 
of  the  patent  and  of  the  deeds  under  which  it 
claims,  and  if  the  jury  believe  from  the  evidence 
that  this  burden  has  not  been  sustained  by  the 
plaintiff  in  this  case,  they  must  find  a  verdict 
for  the  defendants." 

The  plaintiff  complained  of  the  foregoing 
instruction  and  assigned  the  giving  of  it  as 
error.  It  is  well-settled  law  that  the  burden 
is  on  the  plaintiff  to  identify  and  locate  the 
land  which  it  claims,  and  to  show  that  the 
same  Is  included  within  its  title  papers.    See 


101,  and  cases  cited.  In  view  of  the  fact  that 
the  land  claimed  by  the  plaintiff  and  in  pos- 
session of  the  defendants  was  the  270-acre 
tract,  it  is  dear  that  there  could  have  been 
no  error  in  this  instruction. 

2.  Coming  now  to  the  second  question  in 
the  case,  it  will  be  necessary  to  state  in  some 
detail  the  evidence  with  reference  to  the  ad- 
verse ix>ssession  upon  which  the  defendants 
are  relying. 

In  1853  John  Lewis,  the  original  patentee, 
went  on  the  279  acres  for  the  purpose  of 
making  shingles  and  erected  a  small  shanty 
for  use  while  engaged  in  that  work.  He  con- 
tinued to  make  and  sell  shingles  at  Inter- 
vals, "Just  once  in  a  while,"  to  such  persons 
as  he  got  orders  from  until  about  the  begin- 
ning of  the  Civil  War — a  period  of  about 
seven  years.  He  made  no  clearing  on  the 
land  except  "only  around  the  shanty  to  keep 
the  rattlesnakes  off,"  and  made  a  road  for 
the  purpose  of  getting  the  shingles  out  In 
doing  this  work  he  sometimes  employed  four 
or  five  men  to  help  him. 

After  the  war  Mrs.  Lewis,  the  widow  of 
John  Lewis,  who  died  in  1869,  claimed  the 
land  as  the  devisee  of  her  husband,  and  sold 
about  100,000  shingles  therefrom  to  her  sons, 
Henry  O.  and  J.  W.  Lewis.  The  latter  built 
a  little  house  on  the  land  and  stayed  there 
while  making  the  shingles.  He  employed 
seven  or  eight  men.  The  record  does  not  dis- 
close just  how  long  this  work  was  in  prog- 
ress, but  it  appears  to  have  been  all  done  at 
one  time,  and  could  not  have  covered  more 
than  a  few  months.  This  was  in  about  the 
year  1871. 

In  1880  Mrs.  Lewis  sold  all  of  the  white 
pine  and  shingle  timber  on  the  279-acre  tract 
to  Withrow  &  Nettleton.  This  firm  erected 
shanties  and  stables  on  the  land,  constructed 
cheap  logging  roads,  and  cut  and  hauled 
away  practically  all  the  white  pine.  They 
were  engaged  in  doing  this  from  June  to 
November  (which,  according  to  the  testimony 
of  J.  W.  Lewis,  was  the  longest  period  dur- 
ing which  at  any  one  time  any  part  of  the 
land  was  in  the  actual  occupancy  of  any- 
body). During  this  period  Withrow  &  Nettle- 
ton  had  a  savmiill  on  the  land,  operating  the 
same  for  awhile  at  one  place  and  later  mov- 
ing to  another.  They  did  no  clearing  except 
around  the  shanties  and  skids,  and  had  no 
extensive  lumber  yards  on  the  property;  the 
lumber  being  hauled  away  every  day  until 
the  job  was  completed. 

From  1880  until  1896  nothing  further  was 
done  on  the  land,  and  the  premises  remained 
vacant  In  the  meantime  Mrs.  Lewis  died, 
and  in  1895  the  land  was  sold  in  partition 
proceedings  to  her  son  John  W.  Lewis,  who 
in  1896  transferred  his  purchase  to  his  son, 
J.  E.  Lewis.  He  put  up  a  small  house  or 
shanty  which,  he  thought  from  what  his  fa- 
ther told  him    was  on  the  land*  but  this 
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proved  afterwards  to  be  a  mistake,  and  lie 
never  had  any  house  on  the  land.  He  pnt 
a  small  sawmill,  sawmill  shed,  and  small 
lumber  yard  thereon  and  conducted  a  small 
operation,  peeling  bark,  getting  out  switch 
ties,  white  pine  plank,  and  whatever  he 
could  sell,  but  says  in  his  testimony: 

''I  didn't  cut  no  great  big  amoant  I  cut  all 
that  I  got  bills  for.    It  was  very  hard  times." 

He  kept  his  mill  on  the  place  for  about 
three  years,  and  his  lumber  yard  remained 
there  for  about  three  years  longer.  He  ap- 
parently moved  his  mill  In  about  1899,  and 
fii^ished  and  cleaned  up  his  lumber  yard  in 
about  1902.  He  found  no  one  on  the  land 
when,  he  put  his  sawmill  there,  and  he  left 
nobody  there  when  he  moved  away  from  the 
place. 

From  1902,  assuming  that  as  the  date  <m 
which  J.  Ew  Lewis  cleaned  up  his  lumber 
yard,  to  1914,  nothing  further  was  done  on 
the  land,  and  in  the  meantime  the  premises 
again  remained  entirely  vacant  In  1914 
Lewis  sold  the  land  to  W.  A.  Wicklinet  J.  L. 
Wlckllne,  and  A.  P.  Counts,  the  defendants 
in  this  action.  They  took  possession  of  the 
land,  but  tliey  found  nobody  there  when  they 
entered.  There  were  no  clearings  and  no  evi- 
dence of  clearings,  except  enough  to  indicate 
that  there  had  been  "sawmill  sets"  there,  and 
even  these  places  had  grown  up  in  saplings. 
There  were  no  buildings  whatever  on  the 
land,  the  shanties  and  sheds  and  stables  re- 
ferred  to  in  the  evidence  having  either  rotted 
down  or  been  removed. 

There  was  also  some  general  testimony  to 
the  effect  that .  the  various  members  of  the 
Lewis  family,  down  to  and  including  J.  E. 
Lewis,  had  kept  other  people  off  the  land,  but 
nothing  very  definite  to  this  effect,  except  that 
on  one  or  two  occasions  old  man  Lewis  re- 
fused to  give  permission  to  some  parties  who 
wished  to  go  on  the  land  and  cut  shingles. 
The  only  affirmative  acts  of  ownership  exer- 
cised on  the  land,  until  the  defendants  entered 
thereon  in  1914  or  1915,  were  the  cutting  of 
timber  therefrom  at  remote  intervals. 

It  was  also  shown  that  the  Lewises  from 
the  emanation  of  the  patent  down  to  the  date 
of  the  sale  to  the  defendants  claimed  to  be 
the  owners  of  this  land,  and  that  the  land 
was  generally  reputed  in  the  neighborhood  to 
be  owned  by  the  Lewises;  and,  further,  that 
the  land  from  the  date  of  the  patent  down  to 
the  date  of  the  sale  had  been  assessed  on  the 
land  books  to .  the  Lewises,  and  the  taxes 
thereon  paid  by  them. 

[4]  One  other  point  in  the  evidence  should 
be  adverted  to.  One  N.  C.  Posey  testified  that 
In  about  the  year  1907,  at  the  instance  of 
Rumbarger  &  Co.,  at  that  time  claiming  to 
own  the  lo,000-acre  tract,  he  took /an  option 
on  this  land  from  J.  B.  Lewis;  but  Posey 
was*  simply  employed  for  the  general  purpose 
of  taking  options  all  through  that  section,  and 


there  was  nothing  to  show  that  he  took  the 
option  on  this  particular  piece  of  land  at  the 
specific  direction  or  even  with  the  knowl- 
edge of  the  Rumbarger  Company.  If  he  had 
done  so,  however,  at  the  express  direction  of 
the  holder  of  the  senior  title  his  action  would 
not  have  materially  affected  the  ease.  An 
offer  to  purchase  an  adverse  daim  does  not 
make  the  claim  good. 

We  are  of  opinion  that,  while  the  foregoing 
evidoM^e  makes  out  a  case  of  eontinuous 
''claim"  to  the  279-acre  tract  on  the  part  of 
the  Lewises  from  1845  to  1915,  It  is  wholly 
insufficient  to  establish  title  thereto  by  "ad- 
verse possession." 

[I]  In  dealing  with  this  branch  of  the  case 
we  must  assume  that  the  279  acres,  or  some 
part  thereof,  lies  within  the  15,000-acre 
boundary  owned  under  superior  tlUe  by  the 
plaintiff.  The  plaintiff  held  imder  a  senior 
grant,  and  the  defendants'  paper  tittle  there- 
fore is  valueless  except  as  color  of  title.  The 
defendants  upon  a  mere  comparison  of  right 
and  title  with  that  of  the  plaintiff  were  not 
one  bit  better  off  than  they  would  have  been 
if  they  had  held  no  paper  title  at  alL  If  the 
plaintiff's  lines  covered  any  part  of  the  land 
they  were  claiming,  then  they  were  claiming 
something  which  did  not  belong  to  them,  and 
their  Junior  title  could  only  be  helpful  as 
colore  The  plaintiff  showed  no  actual  pos- 
session, but  it  was  under  no  obligation  to  do 
so.  Its  senior  grant  conferred  upon  it  a  con- 
structive possession  of  the  whole  tract,  and 
this  constructive  possession  would  continue 
good  regardless  of  the  junior  grant,  unless 
and  until  there  was  a  disseisin.  To  consti- 
tute such  disseisin,  it  was  just  as  necessary 
for  the  defendants  to  take  actual  possession 
of  some  part  of  the  land  as  if  they  had  enter- 
ed without  any  color.  In  the  one  case,  their 
possession  of  part  would  be  i>ossession  of  the 
whole,  while  in  the  other  their  possession 
would  be  limited  to  their  actual  occupancy; 
but  in  both  cases  it  would  be  primarily  essen- 
tial that  they  should  do  some  act  indicating 
an  actual  possession  of  the  land  itself  as  dis- 
tinguished from  the  mere  taking  of  the  prod- 
ucts thereof.  The  question  of  what  is  such 
actual,  possession,  as  well  as  the  question  of 
its  continuity  and  notoriousness,  are  usually 
questions  for  the  jury;  but  this  is  not  true 
where,  as  here,  there  has  been  no  act  what- 
ever indicating  any  taking  of  the  possession 
of  the  land  itself. 

[6,  7]  The.  Lewises  had  never  done  anything 
on  this  land  except  to  cut  and  sell  timber  there- 
from at  widely  separated  intervals.  The  rec- 
ord in  the  partition  suit,  which  was  intro- 
duced by  the  defendants  as  a  link  in  their 
chain  of  title,  shows  that  the  land  was  sold 
for  partition  In  lieu  of  a  division  in  kind,  on 
the  ground  that  it  was  mountain  land  "In  a 
state  of  nature."  What  J.  E.  Lewis,  the  pur- 
chaser under  that  sale,  subsequently  did  ef- 
fected no  substantial  change  in  the  conditiOD 
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of  the  property.  This  Is  manifest,  not  only 
from  the  eyidence  as  to  his  small  operaticms 
thereon*  but  especially  from  the  wild  and 
wholly  nnimjHroved  condition  in  which  the  de- 
fendants found  it  in  1914. 

[8]  The  additional  acts  of  paying  taxes,  as- 
serting title  and  forbidding  trespasses,  do  not 
aid  a  situation  like  this.  The  primary  fact 
of  actual  possession  must  first  be  established. 
When  this  ia  done,  proof  of  such  additional 
acts  is  admissible,  not  as  showing  the  posses- 
sion  itself,  but  as  showing  its  good  faith,  ex* 
clusiveness,  notoriousness  and  hostility. 

These  conclusions  are  abundantly  support- 
ed by  authority. 

In  Taylor  y.  Burnsides,  1  Grat  (42  Va.)  165, 
It  was  held  that  to  sustahi  the  defense  of 
adyerse  possession  the  defendants,  or  those 
under  whom  they  claim,  must  haye  entered 
upon  the  land  in  controyersy  and  taken  pos- 
session thereof  by  residence,  improyement, 
cultiyation,  or  other  open,  notorious,  and 
habitual  acts  of  ownership.  Judge  Baldwin, 
deliyering  the  opinion  in  that  case,  said: 

"It  follows  from  what  has  been  said  that 
wild  and  uncultivated  lands  cannot  be  made 
the  subjects  of  adversary  possession,  while  they 
remain  completely  in  a  state  of  nature.  A 
change  in  their  condition',  to  some  extent,  is 
therefore  essential;  and  the  acts  by  vhich  it 
is  effected  are  often  the  strongest  evidence  of 
actual  possession.  Without  such  change,  accom- 
plished or  in  progress,  there  can  be  no  residence, 
cultivation,  or  impfDvement ;  no  occupation,  use, 
or  enjoyment.-.  £Mdence  short  of  this  may 
prove  an  adversary  claim,  but,  in  the  nature  of 
things,  cannot  establish  an  adversary  posses- 
sion. Nor  is  there  any  reason  for  relaxing  the 
rules  of  law  on  tiiis  subject,  in  behalf  of  the 
adversary  claimant  of  such  property.  There 
ought  to  be  no  presumption  in  his  favor  against 
the  better  title.  It  is  vain  for  him  to  say  that 
he  has  had  all  the  possession  of  which  the  prop- 
erty was  then  susceptible;  for  that  would 
lead  to  a  constructive  possession,  which  is  only 
attributable  to  the  rightful  owner." 

Again,  in  the  same  case  d  Grat  [42  Va.] 
p.  206)  it  is  said: 

"Payment  of  taxes,  prohibition  of  trespasses, 
surveys  of  the  land,  sales  and  conveyances  of 
it,  though  they  may  serve  to  show  a  daim  of 
title,  are  not  evidence  of  actual  possession.' 


t» 


In  Overton's  Heirs  y.  Davisson,  1  Orat.  (42 
Va.)  211,  225  (42  Am.  Dec.  644),  Judge  Bald- 
win, again  delivering  the  opinion  of  the  court, 
reiterated  the  above  doctrine  and  said: 

**The  court  is  further  of  opinioh  that  where 
lands  have  been  granted  by  the  commonwealth 
to  different  persons,  by  conflicting  patents,  the 
junior  patentee  cannot,  under  any  circumstances, 
disseize  or  oust  the  older  patentee  from,  or 
acquire  an  adversary  possession  of,  the  land  in 
controversy,  but  by  the  actual  occupation  of 
some  part  thereof,  or  the  use  or  enjoyment  of 
some  part  thereof  by  acts  of  ownership  equiva- 
lent to  such  actual  occupation ;  and  that,  while 
such  patented  lands  remain  completely  in  a 
state  of  nature,  they  are  not  suseeptiUe  of  a 


disseisin  or  ouster  of^  or  adversary  jKMsession 
against,  the  older  patentee,  unless  by  acts  of 
ownership  effecting  a  change  in  thdr  condi- 
tion." 

In  Anderson  t.  Harvey's  Heirs,  10  Grat 
(51  Va.)  886,  it  was  held  that  a  temporary 
occupancy  of  the  land  in  controversy  for  the 
purpose  of  cutting  timber  and  oonyertlng  the 
same  into  charcoal,  though  continuing  for  one 
or  perhaps  two  years,  could  not  operate  as  a 
disseisin  and  ouster  of  the  holders  of  the 
better  title. 

In  Koiner  v.  Bankin,  11  Grat  CS2  Va.)  420, 
it  was  held  that,  while  patented  lands  remain 
uncleared  or  in  a  state  of  nature,  they  are  not 
susceptible  of  adversary  possession  against 
the  older  patentee  unless  by  acts  of  ownership 
effecting  a  change  in  their  condition ;  and  the 
coujrt  in  that  case,  speaking  through  Judge 
Lee  and  reaffirming  the  doctrine  of  Taylor  y« 
Burnsides  and  Overton  y.  Davisson,  supra, 
said: 

'^The  authority  of  these  cases  upon  the  points 
decided  by  the  court  has  been,  I  believe,  uni- 
versally acquiesced  in  by  the  profession,  and 
I  deem  it  unnecessary  to  do  more  than  simply 
to  refer  to  them." 

In  Turpin  v.  Saunders,  32  Grat  (73  Va.)  27, 
Judge  Staples  delivering  the  opinion  of  the 
court  said: 

"This' court  has  repeatedly  held  that  wild  and 
uncultivated  lands  cannot  be  the  subjects  of  ad- 
versary possession  whilst  they  remun  completely 
in  a  state  of  nature.  A  change  in  their  condi- 
tion to  some  extent  is  essential.  Without  such 
change,  accomplished  or  in  progress,  there  can 
be  no  occupation,  use,  or  enjoyment.  Evidence 
short  of  this  may  prove  an  adversary  claim,  but 
in  the  nature  of  things  cannot  establish  an  ad- 
versary possession;  nor  is  there  any  reason 
for  relaxing  the  rules  of  law  on  this  subject  in 
behalf  of  the  adversary  claimant  of  such  prop- 
erty. There  ought  to  be  no  presumption  in  his 
favor  against  the  better  tide.  As  has  been 
well  said,  'The  inexorable  operation  of  these 
statutes  (of  limitations),  disregarding,  as  they 
do,  entirely  the  original  merits  of  the  contro- 
versy, famishes  a  sufficient  reason  for  exduding 
mere  presumptions  of  the  facts  which  they  re- 
qidre,  and  for  exacting  dear  and  dedsiye  proofs 
of  their  existence.' " 

In  Harman  v.  Batliff,  03  Va.  249,  24  S.  S. 
1023,  Judge  Cardwell,  speaking  for  this  court 
reiterated  the  doctrine  of  Taylor  y.  Burnsides, 
Overton  y.  Bavisson,  and  the  other  cases 
above  cited,  holding  that,  to  operate  a  dis- 
seisin of  one  having  right  the  entry  should 
be  made  under  a  daim  of  title  with  the  inten- 
tion of  taking  possession,  and  be  accompanied 
with  such  visible  acts  of  ownership  as  from 
their  nature  indicate  a  notorious  claim  of 
property  in  the  land. 

In  Whealton  y.  Doughty,  112  Va.  649,  72 
S.  B.  112,  Judge  C!ardwell  again  reviews  the 
authorities  upon  this  question  and  sums  up 
the  result  of  them  as  fWows: 
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"All  the  authorities  agree  that  acts  done  upon 
land,  requisite  to  constitute  adverse  possession, 
must  be  such  as  to  indicate  and  serve  as  notice 
of  an  intention  to  appropriate  the  land  itself, 
and  not  the  mere  products  of  it,  to  the  dominion 
and  ownership  of  the  party  entering,  being  acts 
of  permanent  improvement." 

In  Wilson  v.  Braden,  66  W.  Va.  372,  49 
S.  E.  409,  107  Am.  St.  Rep.  927,  it  was  held 
that  there  can  be  no  adverse  possession  of 
wild  lands  as  against  a  superior  title  unless 
such  possession  is  actual,  exclusive,  visible, 
and  notorious;  that  a  mere  claim  to  posses- 
sion, accompanied  by  the  occasional  cutting 
of  timber,  the  prevention  of  trespasses,  the 
payment  of  taxes,  and  the  assertion  of  title, 
is  not  sufficient,  but  it  mu3t  be  such  occupa- 
tion, use,  or  holding  of  the  property,  or  change 
In  its  character,  as  wUl  make  such  claimant 
during  such  statutory  period  continuously 
subject  to  be  treated  as  a  trespasser  by  the 
holder  of  the  superior  title. 

The  general  doctrine  on  this  subject  is  com- 
prehensively stated  by  Prof.  Baleigh  Bllnor 
in  his  admirable  book  on  Real  Property,  as 
follows: 

"The  character  of  the  acts  necessary  to  give 
to  the  party  the  seisin  required  must,  of  course, 
vary  with  the  situation  of  the  land  and  the 
condition  of  the  country.  In  a  settled  and 
cultivated  region  an  actual  occupancy  and  per- 
nancy of  the  profits  may  be  requisite ;  whilst  in 
the  wilderness  a  possession  less  definite  might 
suffice,  if  it  appeared  that  the  property  was  not 
susceptible  of  a  stricter  occupation;  but  it 
must  always  be  an  actual,  visible,  notorious,  and 
continued  possession."  2  Min.  Real  Prop.  { 
1033. 

[9]  In  the  light  of  the  foregoing  authorities, 
we  do  not  think  that  the  defendants  in  this 
case  have  made  out  even  a  prima  fade  case  of 
adversary  possession,  and,  this  being  true, 
they  were  not  entitled  to  any  instructions 
at  all  on  the  subject  It  becomes  unnecessary, 
therefore,  to  discuss  in  detail  the  instructions 
upon  this  aspect  of  the  case. 

[10]  The  instructions  upon  the  question  of 
the  location  of  the  senior  patent  by  the  plain- 
tiff are  correct,  and,  if  we  could  say  from  the 
record  that  the  jury  found  for  the  plaintiff 
solely  upon  that  issue,  then  the  judgment  of 
the  lower  court  would  be  plainly  right.  It  is 
clear,  however,  that  one  of  the  principal  ques- 
tions submitted  to  the  jury,  and  the  one  upon 
which  they  may  have  based  their  verdict,  was 
that  of  adverse  possession,  and  we  are  of  opin- 
ion that  no  verdict  for  the  defendants  upon 
that  ground  could  have  been  sustained.  It 
follows  that  the  judgment  must  be  reversed 
and  the  cause  remanded  for  a  new  trial. 

The  remaining  assignments  of  error  are 
subordinate  in  any  view  of  the  case,  and  the 
conclusions  already  announced  render  them 
entirely  negligible. 

Reversed. 
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BURKS  et  aL  v.  COMMONWEALTH. 

(Supreme  Court  of  Appeals  of  Virginia.    Nor. 

20,  1919.) 

1.  Fish  ^=99— Repeal  of  btatxtte  as  to  nets. 

Act  1914,  c.  151,  p.  252,  was  intended  as  a 
complete  substitute  for  and  operated  by  implica- 
tion to  repeal  Act  March  7, 1912,  c.  92,  entitled 
"An  act  to  prevent  the  catching  of  fish  by  gill 
nets  or  seines  in  the  rivers  and  streams"  in 
Rockbridge  county. 

2.  Fish  ^=>9— Ratitecation  of  local  laws 
bt  bx7pbbvi80b8  is  valid. 

Though  Acts  1914,  c.  161,  relating  to  catdi- 
ing  of  fish  by  nets  in  Rockbridge  county,  con- 
tained no  emergency  clause,  and  therefore  did 
not  take  effect  until  a  lapse  of  90  days,  in  view 
of  Const.  §  53,  the  board  of  supervisors  of  said 
county  could  validly  ratify  the  act  before  the 
expiration  of  the  90  days. 

3.  Statutes  ^=»263— Rktboaotite  consibuo- 

TION. 

As  a  general  proposition  until  the  time  ar- 
rives for  a  statute  to  take  effect,  all  acts  pur- 
porting to  have  been  done  under  it  are  null  and 
void. 

4.  Statutes    ^=»135— Amendment    ov    void 
act. 

A  void  act  cannot  be  made  the  subject  of  a 
mere  amendment. 

6^  Criminal  law  ^=s>220,  1081(1)— SinmciEN- 

CY  OF  WARRANT  CANNOT  BE  RAISED  FOR  FIRST 
TIME  ON  APPEAL. 

Though  the  real  subject  of  prosecution  was 
violation  of  local  law  against  catching  fish  with 
nets  in  the  Rockbridge  county  and  the  warrants 
charged  defendants  with  a  violation  of  the  fish 
and  game  laws,  the  defect  could  have  been  cor- 
rected by  amendment  under  Code  1904,  S  4107; 
and,  since  objections  that  warrants  do  not 
apprise  defendants  with  particular  offense  in- 
tended to  be  charged  could  not  have  been  prop- 
erly sustained  after  verdict  and  judgment,  even 
in  the  trial  court,  such  objections  come  too  late 
when  made  for  the  first  time  on  appeaL 

e.  Criminal  law  «=s>1163(3)— Introduction 

OF   testimony   after    opening   ADDRESS   IN 

discretion  of  court. 
That,  after  the  attorney  for  commonwealth 
had  concluded  his  opening  address  to  the  jury, 
in  prosecution  for  violation  of  law  against  fish- 
ing with  nets  In  Rockbridge  county,  the  court 
permitted  him  to  introduce  records  of  the  board 
of  supervisors,  showing  adoption  of  said  law, 
held  not  to  warrant  reversal,  in  view  of  rule 
that  time  and  order  of  introduction  of  evidence 
rests  largely  in  the  discretion  of  the  trial  court. 

Brror  to  Circuit  Court,  Rockbridge  Connty. 

S.  H.  Burks  and  others  were  convicted  and 
fined  by  a  justice  of  the  peace,  under  separate 
warrants  charging  them  with  a  viola Uon  of 
the  fish  and  game  laws  of  the  state.  Upon 
appeal  to  the  circuit  court  all  the  cases  were 
by  agreement  tried  together,  and  the  defend- 
ants were  again  found  guilty,  and  they  bring 
error.    Aflarmed. 


^=9For  other  cases  see  same  topic  and  KBT-NUMBER  in  all  Key-Numbered  Digests  and  Indexes 
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H.  S.  Rncker,  of  Buena  Vista,  and  Hagb  r  plication  as  a  repeal  of,  the  former  Brown  t. 


A.   WMte,   of   Lexington,   for   plaintiffs   in 
error. 

The  Attorney  General,  for  the  Common- 
wealth. 

KELLY,  J.  S.  H.  Burks  and  others,  here- 
inafter referred  to  as  the  defendants,  were 
convicted  and  fined  by  a  Justice  of  the  peace 
of  Rockbridge  county  under  separate  war- 
rants charging  them  with  a  violation  of  "the 
fish  and  game  laws  of  this  state."  Ui)on  ap- 
peal to  the  circuit  court  all  the  cases  wer^ 
by  agreement  of  the  parties  tried  together, 
and  the  defendants  were  again  found  guilty, 
and  each  sentenced  to  the  payment  of  a 
fine. 

The  record  does  not  dearly  disclose  just 
what  was  the  alleged  violation  of  the  fish 
and  game  laws  for  which  the  defendants 
were  convicted.  Th^  counsel  insists  that 
the  prosecution  was  for  a  violation  of  a  local 
law  of  Rockbridge  county  against  fishing 
with  nets.  This  Is  at  least  a  rather  dear  in- 
ference from  the  record,  and  we  shall  deal 
witlL  the  case  accordingly. 

The  first  assignment  of  error  rests  upon  the 
proposition  that  there  was  no  valid  local  law 
covering  the  offense  in  question.  This  In  our 
opinion  raises  the  dedsive  questiou  In  the 
case. 

An  act  approved  March  20, 1914  (Acts  1914, 
p.  252),  entitled  "An  act  to  amend  and  re-en- 
act an  act  entitled  an  act  to  prevent  the 
catching  of  fish  by  gill  nets  or  seines  in  the 
rivers  and  streams  of  the  county  of  Rock- 
bridge, approved  March  7,  1912,"  was  as  fol- 
lows: 

"1.  Be  it  enacted  by  the  General  Anembly  of 
Virginia,  that  it  shall  not  be  lawful  at  any  time 
for  any  person  to  take  or  catch  fish  by  gill  nets, 
seines,  or  nets  of  any  kind  in  any  of  the  rivers 
and  streams  of  the  county  of  Rockbridge.  Ex- 
cept that  it  ehtJl  not  be  unlawful  for  any  per- 
son to  catch  fish  with  dip  nets  In  the  rivers  and 
streams  on  his  own  lands,  nor  shall  it  be  unlaw- 
ful for  any  person  to  catch  with  nets  minnows 
for  the  use  of  fish  bait. 

"2.  Any  person  violating  the  provisions  of  this 
act  shall  be  punished  by  a  fine  of  not  less  than 
five  dollars  nor  more  than  fifty  dollars. 

"3.  This  act  shall  be  and  become  effective 
and  in  force  only  after  tiie  board  of  supervisors 
of  Rockbridge  county  shall  have  adopted  and 
ratifi^  the  same  by  matter  of  record,  and  the 
board  of  supervisors  of  said  county  may,  if  It 
sees  fit,  submit  the  question  of  adoption  or  re- 
jection of  this  act  to  the  people  of  Rockbridge 
county  at  any  regular  election,  and  if  adopted, 
it  shall  be  the  law,  and  if  rejected,  it  shall  be 
of  no  force  and  effect.  And  said  board  shall 
have  the  right  at  any  time  to  modify  this  act 
as  to  the  kind  of  nets  or  seines  that  may  be 
used,  and  as  to  the  period  of  time  during  the 
year  the  law  idiall  remain  in  force." 

[1]  It  is  readily  apparent  from  a  compari- 
son of  this  statute  with  the  act  of  1912  (Acts 


Western  State  Hospital,  110  Va.  321,  328,  66 
S.  E.  48,  and  authorities  dted.  The  conten- 
tion of  the  commonwealth  that  the  act  of 
1912,  except  as  changed  by  the  act  of  1914, 
remains  in  force  must  therefore  be  rejected; 
but  the  maintenance  of  that  contention  is 
not  essential  to  an  affirmance  of  the  judg- 
ment under  review. 

[2]  The  act  of  1914  contained  no  emergen- 
cy clause,  and  did  not  take  effect  until  the 
lapse  of  90  days  after  the  adjournment  of 
the  session  of  the  General  Assembly  at  which 
it  was  passed.  Virginia  Constitution,  §  63. 
It,  however,  was  a  complete  legislative  enact- 
ment from  the  date  of  its  approval,  and  be- 
came effective  automatically  upon  the  expira- 
tion of  the  suspension  period. 

On  the  1st  day  of  June,  1914,  17  days  be- 
fore the  act  took  effect,  the  board  of  super- 
visors of  Rockbridge  county  by  formal  action 
adopted  and  ratified  the  same  subject  to  cer- 
tain modifications,  whldi  by  its  express  terms 
they  were  authorized  to  make,  and  these 
modifications  were  repealed  and  others 
adopted  by  the  board  at  a  subsequent  meeting 
in  1916  prior  to  the  alleged  offense  of  the 
defendants. 

The  question  upon  which  the  whole  case 
depends  is  whether  the  board  of  supervisors 
could  validly  adopt  and  ratify  the  act  of 
1914  before  the  same  actually  took  effect  as 
a  law.  It  is  argued  on  behalf  of  the  defend- 
ants that  the  action  of  the  board  on  June  1,. 
1914,  was  null  and  void,  and  that  their  sub- 
sequent action  in  1916,  being  merdy  an 
amendment  to  a  void  proceeding,  could  not 
have  the  effect  of  validating  the  original 
adoption  and  ratification. 

[3, 4]  It  is  undoubtedly  true  as  a  general 
pro];>osltion  of  law  that  until  the  time  arrives 
for  a  statute  to  take  effect,  all  acts  purport- 
ing to  have  been  done  under  it  are  null  and 
void.  36  Cyc.  1192,  and  cases-dted.  It  is  also 
true  that  a  void  act  cannot  be  made  the  sub- 
ject of  a  mere  amendment  Lampkln  v.  Pike, 
116  Ga.  827,  42  S.  B.  213,  90  Am.  St.  Rep.  163; 
Gopeland  v.  Sheridan,  162  Ind.  107,  61  N.  E. 
474;  Louisville  Ry.  v.  St.  Louis,  134  111.  666, 
26  N.  E.  962.  We  do  not  think,  however,  that 
these  propositions  apply  to  the  question  under 
consideration;  and,  while  we  have  not  found 
and  have  not  been  referred  to  any  decision 
or  other  authority  directly  in  point,  we  are 
unable  to  give  our  assent  to  the  contention 
that  the  first  action  of  the  board  of  super- 
visors was  void.  There  la  nothing  in  the  act 
to  indicate  any  Intention  on  the  part  of  the 
Legislature  to  require  the  bolird  to  wait  un- 
til the  law  would  inevitably  become  effective 
before  signifying  approval  of  its  terms,  and  we 
perceive  no  reason  or  prindple  which  would 
require  such  a  course.  The  evident  purx)ose 
of  the  legislature  was  to  make  the  action 
of  the  board  a  condition  precedent  to  the 


1912,  c  92)  that  the  latter  was  intended  as  a  I  effectiveness  of  the  act;  and  it  was  left  op- 
complete  substitute  for,  and  operated  by  im- 1  tlonal  with  the  board  whether  the  law  should 
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come  Into  force  at  the  end  of  90  days  from 
its  passage,  or  at  a  later  period,  or  should 
remain  entirely  dormant  If  it  -was  to  he- 
come  effective  at  the  end  of  90  days  from  its 
passage,  the  more  promptly  the  board  acted 
the  better  opportunity  the  public  would  have 
to  respect  its  terms.  This  view  seems  rea- 
sonable and  just,  and  is  in  accord  with  the 
modem  trend  of  legislation  regarding  the 
time  when  laws,  other  than  emergency  laws, 
shall  take  effect  Lile's  Notes  on  Statutes 
(1911,  page  1);  1  Cyc  1191. 

[6]  The  second  assignment  of  error  com- 
plains that  the  warrants  were  totally  insuffi- 
cient because  they  simply  charged  in  general 
terms  that  the  defendants  '*did  violate  the  fish 
and  game  laws  of  this  state.  Under  this 
heading  it  is  argued:  (1)  That  the  fish  and 
game  laws  of  the  state  embrace  a  multitude 
of  subjects,  and  the  warrants  do  not  apprise 
the  defendants  of  the  particular  offense  with 
which  they  were  intended  to  be  charged;  and 
(2)  that  the  real  subject  of  prosecution  was 
a  violation,  not  of  a  state  law,  but  of  a  local 
law  against  catching  fish  with  nets  in  Bock- 
bridge  county,  and  that  therefore  the  allegata 
and  probata  do  not  correspond. 

These  points  do  not  appear  to  have  been 
made  in  the  lower  court  They  could  have 
been  adequately  met  there  by  new  or  amend- 
ed warrants  under  the  broad  and  liberal  pro- 
visions of  section  4107  of  the  Code.  Ob- 
jections to  the  warrants  upon  these  grounds 
could  not  have  been  properly  sustained  after 
verdict  and  Judgment  even  In  the  trial  court, 
and  of  course  come  too  late  when  made  for 
the  first  time  on  appeal.  Flint's  Case,  114 
Va.  820,  823,  76  S.  B.  308. 

[6]  The  remaining  assignment  of  error  is 
that  the  court  erred  in  permitting  the  argu- 
ment of  the  case  to  be  arrested  and  evi- 
dence introduced  at  that  time. 

It  appears  from  one  of  the  bills  of  excep- 
tion *'that  after  the  commonwealth  had  in- 
troduced all  of  its  testimony  upon  the  issue 
Joined,  and  the  defendant  had  declined  to  in- 
troduce any  evidence,  the  case  was  being  ar- 
gued to  the  jury,  and  the  attorney  for  the 
commonwealth  had  concluded  his  opening 
address  to  the  Jury,  and  counsel  for  defend- 
ants was  addressing  the  jury,  and  pressed 
the  argument  that  there  was  no  evidence  up- 
on which  a  verdict  against  any  of  the  de- 
fendants could  be  based  because  the  fact  of 
the  existence  of  the  local  law  for  Bockbridge 
county  had  not  been  legally  proved  by  the 
records  of  the  board  of  supervisors  of  Bock- 
bridge county,  and  thereupon,  it  being  con- 
ceded that  the  tact  of  such  local  law  had  not 
been  proved,  the  court,  over  the  objection  of 
counsel  for  the  defendants,  suspended  the 
argument  before  the  jury,  and  permitted  the 
attorney  for  the  commonwealth  to  introduce 
certain  records  of  the  board  of  supervisors," 
etc 

It  further  appears  from  this  bill  of  excep- 


tions that  the  defendants  by  counsel  objected 
to  the  introducticm  of  the  aforesaid  record 
*'on  the  ground  that  It  was  error  to  Introduce 
evidence  at  that  stage  of  the  proceedings,  and 
because  the  records  thems^ves  showed  that 
the  local  law  had  not  been  legally  and  proper- 
ly adopted." 

We  have  already  disposed  of  the  question 
as  to  the  proper  adoption  of  the  law.  As  to 
the  action  of  the  court  in  permitting  the  ar- 
gument to  be  arrested  and  the  records  of  the 
board  of  supervisors  to  be  introduced  at  that 
stage  of  the  trial,  we  think  the  exception  is 
met  by  the  familiar  general  rule  that  the 
time  and  order  of  the  introduction  of  proof 
rests  largely  in  the  discretion  of  the  trial 
court  The  evidence  thus  introduced  was 
evidently  a  vital  part  of  the  commonwealth's 
case,  but  it  was  altogether  documentary  and 
was  undisputed.  No  continuance  was  asked 
for,  and  the  record  fails  to  disclose  any  rea- 
son for  supposing  that  the  defendants  could 
have  bettered  their  condition  if  the  evidence 
had  been  introduced  at  an  earlier  stage.  The 
evidence  was,  as  we  have  held,  (dearly  ad- 
missible, and  we  do  not  feel  warranted  in  re- 
versing the  case  for  this  irregularity. 

For  reasons  stated,  the  Judgment  com* 
plained  of  must  be  affirmed. 

Affirmed* 

BUBKS,  J^  absent. 


(126  Va.  ISS) 
BOWBN  T.  COMMONWBAI/TH. 

(Supreme  Court  of  Appeals  of  Virginia.    Nor. 

20,  1919.) 

JL  Domicub  ^=s>1,  8— NscEssrrT  of  domioxlb. 
Ehrery  person  must  have  a  domicile,  and  bat 
one;  and  this  domicile,  whether  it  be  of  origin 
or  choice,  is  presumed  to  continue  until  a  new 
one  is  obtained. 

2.  DoMiciLS  ^s:»4(2)— IirrsNT  in  ohangk  ov 

DOiaCILB. 

In  order  to  acquire  a  new  domicile,  there 
must  be  a  union  of  intention  and  residence^  the 
new  domicile  not  being  acquired  until  there  is 
not  only  an  abandonment  of  the  old  residence, 
but  a  fixed  intention  to  establish  a  new  resi- 
dence, followed  by  execution  of  tbe  intent 

8.  DoiaciLB  ^=5>10— Intbnt  to  bb  xhibbbbd 

FBOU  DECLARATIONS  AND  CONDUCT. 

Intent,  as  regards  domicile,  is  to  be  Infer- 
red from  declarations  and  from  conduct,  and 
evidence  of  expressed  intent  has  no  controlling 
weight  if  such  intent  is  inconsistent  with  the 
acts  and  general  conduct  of  the  person,  in  which 
case  the  acts  and  conduct  showing  intent  out- 
weigh his  declarations  or  expressionB  of  intent 

4.  Taxation  ^=»2G4  —  Besidknob  of  tax- 

PATEB. 

Where  owner  in  1905  purchased  a  farm  in 
Virginia,  spent  a  large  part  of  his  fortune  in 


^s^For  ocher 
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Irayliif  and  Improvtng  farm,  moved  his  fami- 
ture,  which  had  theretofore  for  some  years  back 
been  in  storage,  upon  farm,  and  since  1007  had 
spent  the  greater  portion  of  each  year  on  farm, 
with  no  physical  residence  in  city  in  which  he 
had  previously  lived,  except  aa  transi^it  at  hotel 
or  apartment  house,  and  where  he  had  paid 
capitation  tax  in  snch  comity  for  some  years 
and  reported  income  for  taxation  there,  and 
while  out  of  state  had  made  out  federal  income 
tax  return  as  resident  of  Virginia  for  10  years 
prior  to  1915,  he  was  a  resident  of  this  state  in 
1916  within  tax  laws. 

Error  to  Clrctdt  Court,  Clarke  County. 

PetitioD  by  George  A.  Bowen  against  the 
Commonwealth  for  exoneration  from  pay- 
ment of  taxes  assessed  against  him.  Petition 
dismissed,  and  petitioner  brings  error.  Af- 
firmed. 

McLanaban,  Burton  &  Culberson,  of 
Washington,  D.  C,  and  Conrad  Eownslar, 
of  Berry vUle,  for  plaintiff  in  error. 

The  Attorney  General,  W.  T.  Lewis,  of 
Berryville,  and  Oscar  L.  Shewmake,  of  Rich- 
mond, for  the  Commonwealth. 

PRENTIS,  J.  Hon.  George  Latham  Flet- 
cher, who  decided  the  case  in  the  trial  court, 
has  fairly  and  fully  stated  the  controlling 
facts  shown  by  the  record.  As  we  agreie  with 
his  conclusion  and  his  reasons  therefor  we 
hereby  adopt  his  opinion,  which  follows: 

^George  A.  Bowen,  as  resident  ot  Clarke 
county,  Va.,  was  assessed  for  the  year  1915  with 
$42,825  of  intangible  property,  on  which  the 
state  taxes  amounted  to  $275.86  and  the  county 
taxes  to  $85.65,  and  with  a  net  taxable  income 
of  $3,907,  on  which  the  state  levy  amounted  to 
$89.07,  and  with  a  poll  tax  of  $1«50. 

"On  the  5th  day  of  November,  1915,  Mr.  Bow- 
en filed  his  petition  in  the  circuit  court  of 
Clarke  county,  alleging  that  he  was  not  a  resi- 
dent of  Virginia,  nor  domiciled  in  Clarke  coun- 
ty, and  praying  for  that  reason  that  he  be  ex- 
onerated from  the  payment  of  the  state  and 
county  taxes  on  his  intangible  pr<^erty^  income^ 
and  poll  tax  so  assessed  against  himl  On  the 
23d  day  of  May,  1916,  the  circuit  court  of 
Clarke  county  by  its  orders  duly  entered,  hav- 
ing found  that  Bowen  was  not  a  resident  ot 
Virginia  nor  domiciled  in  Clarke  county,  exoner* 
ated  him  from  the  payment  of  the  taxes  afore- 
said. 

'^Thereafter,  on  the  26tfa  day  of  March,  1917, 
the  commonwealth  of  Vire^ia,  by  C.  Lee  Moore, 
auditor  of  public  accounts,  filed  its  petition  for 
a  rehearing  of  Bowen's  application,  and  on 
July  16,  1917,  bame  on  to  be  heard  before  me. 

"The  question  presented  is  whether  George  A. 
Bowen  was  in  1915  a  resident  of  Clarke  county, 
Va.,  within  the  meaning  of  our  tax  laws,  and  as 
such  assessable  with  taxes  on  intangible  prop- 
erty, the  situs  of  which  for  taxation  is  the 
domicile  of  the  taxpayer. 

*'The  facts  relied  on  by  the  commonwealth  to 
justify  this  assessment  are  as  follows: 

^GeoJ  A.  Bowen,  who  ynm  a  native  of  Virginia 
Mtkd  in  his  early  boyhood  had  lived  in  the  ndgfa- 
borhood  of  Windiester,  Va.,  went  to  live  in  Gin* 


cinnafl,  Ohio,  where  he  made  Us  home  and  eor 
gaged  in  buriness  for  a  number  of  years,  and 
became  fairly  prosperous.  In  tlie  year  1900, 
having  retired  from  business,  he  left  Cindnnati, 
placing  his  household  furniture  and  effects  in 
storage  there,  and  traveled  abroad  for  some 
time.  On  his  return  to  this  country,  he  went  to 
Washington,  D.  C,  where  during  a  portion  of 
1902-08  he  rented  and  occupied  a  furnished 
house.  Again  for  a  portion  of  the  year  1908-09 
he  rented  a  furnished  house  in  Washington,  D. 
C,  and  has  spent  a  portion  of  several  winters 
there  in  various  hotels  or  apartments. 

''In  1905,  five  years  after  leaving  Cincinnati, 
he  purchased  of  the  hdrs  of  B.  P.  C.  Lewis  a 
valuable  farm  in  Clarke  county,  Va.,  known 
as  'Brentwood,'  containing  about  208  acres,  sit- 
uated about  two  miles  from  the  town  of  Berry- 
ville, and  proceeded  to  expend  considerable 
sums  in  making  extensive  improvements  there- 
on in  the  way  of  a  dwelling  and  other  build- 
ings. Some  16  months  or  more  were  occupied 
in  making  these  improvements,  and  not  until 
the  spring  of  1907  did  Mr.  Bowen  move  to 
Brentwood.  He  then  brought  his  furniture 
from  Cincinnati,  where  it  had  been  in  storage 
ever  since  he  left  that  place,  and  some  other 
household  effects  from  Baltimore,  to  his  Clarke 
county  home,  where  he  has  continued  to  live 
and  carry  on  his  farm  operations  for  the  great- 
er portion  of  eadi  year  ever  since.  He  has 
never  had  a  tenant  of  his  farm,  except  that  once 
in  the  year  1010,  when  he  was  away  in  Skirope 
for  some  time,  a  Mrs.  Kelly  occupied  his  dwell- 
ing house  at  Brentwood.  Mr.  Bowen  was  In 
feeble  health,  and  spent  his  winters  at  various 
places  in  the  south  and  west,  oftimes  on  the 
advice  of  physicians,  in  seardi  of  health.  In 
1910,  the  year  after  he  surrendered  his  last 
rented  house  in  Washington,  D.  C,  he  spent 
his  time  traveling  in  Europe.  He  himself 
states  that  after  1911  he  was  unable  to  spend 
his  winters  in  Washington  City.  In  the  winter 
of  1912  he  spent  some  time  at  the  Shoreham 
Hotel  in  Washington  and  in  the  Adirondacks. 
The  following  winter  of  1913  he  spent  in  Ari- 
zona. And  again  in  the  winter  of  1914,  with 
the  exception  ot  several  days  which  he  spent  at 
the  WiUard  Hotel  in  Washington,  he  was  in 
Arizona.  In  fact  after  the  year  1910,  when  Mr. 
Bowen  was  not  traveling  in  the  winters  for  his 
health,  he  lived  at  his  place  in  Clarke  county. 
After  the  year  (1910),  whenever  he  was  hi 
Washingtmi,  Mr.  Bowen  had  lodgings  at  vari- 
ous hotels  and  apartment  lodgings,  and  when 
he  left  he  gave  up  his  lodgings.  He  had  no 
business  interest  and  owned  no.  property  in 
the  city  of  Washington. 

"While  out  in  Arizona  he  made  his  federal 
income  tax  returns  for  the  years  1918  and  1914 
to  the  internal  revenue  collector  for  the  west- 
em  district  of  Virginia  at  Boanoke,  Va. 

"For  the  years  1912  and  1918  he  reported 
for  taxation  an  income  to  the  commiscdoner  of 
the  revenue  for  Clarke  county.  For  the  year 
1914  he  reported  no  income,  but  in  1915  he 
again  voluntarily  reported  to  the  commissioner 
of  revenue  of  Clarke  county  a  gross  inoome  of 
$8,788  and  a  deposit  in  bank  of  $500  for  tax- 
ation. He  paid  a  capitation  or  poll  tax  in 
Clarke  county  for  several  years  prior  to  the 
year  1915.  When  sununoned  before  and  in- 
terrogated by  the  examiner  of  reeords  as  to  the 
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sources  of  the  income  of  $8,788,  which  he  had 
returned  for  1915  from  his  intangible  assets, 
he  went  to  the  office  of  the  examiner  prepared  to 
furnish,  did  furnish  and  list  in  his  own  hand- 
writing on  the  tax  interrogatory  blank  some 
$48,825  of  intangible  property.  His  inter- 
view with  the  examiner  lasted  for  an  hour  or 
more,  and  at  no  time  did  he  suggest  to  this 
officer  that  he  wajs  a  resident  of  Washington, 
D.  C.,  or  elsewhere.  Not  until  later,  when  hav- 
ing been  summoned  before  the  local  board  of 
review  of  Clarke  county  and  having  appeared 
in  company  with  his  attorney,  and  the  question 
of  his  omitted  taxes  for  prior  years  was  raised, 
did  he  claim  for  the  first  time  to  any  tax  official 
of  Clarke  county  that  he  was  a  nonresident  of 
Virginia  and  domiciled  in  the  dty  of  Wash- 
ington. He  admitted  on  the  witness  stand  that 
in  buying  the  farm  in  Clarke  county  he  had 
come  to  Virginia  with  the  sentimental  desire 
to  return  to  the  place  of  his  early  associations. 
When  he  first  visited  Clarke  county  he  stated  to 
a  Mr.  Smallwood  that  he  wanted  to  buy  a  home 
near  Berryville  or  Winchester  'to  end  his  days 
on.*  These  are  the  facts  in  the  main  urged  by 
the  commonwealth  in  support  of  its  right  to 
make  this  assessment. 

*'0n  the  other  hand,  Mr.  Bowen  in  support  of 
his  claim  that  in  1915  he  was  a  resident  of  and 
domiciled  in  the  city  of  Washington,  D.  C.t  re- 
lies  on  the  following  facts  and  considerations: 

"That  after  leaving  Cincinnati  he  made  his 
first  physical  residence  in  Washington ;  that  at 
that  time  he  expressed  a  liking  for  that  city  and 
a  desire  to  live  there;  that  he  took  furnished 
houses,  and  had  various  places  of  abode  there, 
with  iJie  intention  of  making  it  hia  permanent 
home;  that  he  made  at  various  times  declara- 
tions to  various  people  in  Washington,  some  of 
whom  testify  that  he  said  hia  Clarke  county 
place  was  only  a  summer  home,  but  Washing- 
ton was  his  permanent  home ;  others  testify  to 
their  opinion  that  he  was  generally  regarded  by 
acquaintances  in  Washington  as  a  resident  of 
that  place;  that  he  also  made  declarations  to 
various  persons  in  Clarke  county,  the  substance 
of  which  were  to  the  same  general  effect,  viz. 
that  Brentwood  was  his  summer  home  and 
Washington  his  perman«it  residence,  whUst  to 
others  still  he  referred  to  Washington  as  his 
winter  home;  that  he  exercised  no  political 
rights  in  Virginia  by  registering  or  voting; 
that,  though  he  paid  the  capitation  tax  in 
Clarke  county  for  some  years,  he  did  so  in  ig- 
norance that  he  waa  paying  it;  that  his  pay- 
ment of  an  income  tax  in  Clarke  county  was 
made  only  upon  such  income  aa  was  derived 
from  his  Virginia  property,  which  he  ignorantly 
thought  was  taxable  in  Virginia ;  that  in  1915, 
when  he  returned  both  income  and  intangible 
property,  the  latter  to  the  examiner  of  records, 
he  did  so  in  order  to  give  information  to  that 
officer  which  he  thought  he  was  required  by 
law  to  give,  and  it  was  not  done  for  the  pur- 
pose of  being  taxed,  and  that  his  returning  the 
federal  income  tax  while  in  Arizona  as  a  resi- 
dent of  Virginia  should  not  be  given  any  weight, 
in  view  of  his  repeated  contemporaneous  dec- 
larations to  .the  contrary.  These  are  the  main 
facts  and  contentions  of  Mr.  Bowen. 

**It  is  not  necessary  to  discuss  the  technical 
distinctions  in  significance  between  the  words 
'residence*  and  'domicile*  used  in  particular 
statutes,  since  our  Supreme  Court  of  Appeals 


has  held  that  the  words  'residing  therein,'  and 
the  words  'residing  in  his  district,'  as  used  in 
the  Virginia  statutes  relating  to  taxes  upon 
intangible  property,  can  only  refer  to  persona 
domiciled  in  the  district  of  the  local  commis- 
sioner making  the  assessment.  Cooper's  Adm*r 
V.  Commonwealth,  121  Va.  338,  93  S.  E.  680. 

"Was  George  A.  Bowen,  then,  domiciled  in 
Clarke  county,  Va.,  in  the  year  1915? 

[1,2]  "This  case,  like  many  other  similar 
cases  in  this  and  other  states,  involves  funda- 
mentally the  problems  of  an  accurate  analysis 
of  that  complex  aggregate  of  fact  and  intention, 
i.  e.,  physical  facts  and  mental  facts  which  go 
to  make  up  the  legal  concept  of  domicile.  For  a 
variety  of  purposes,  including  taxation,  every 
person  most  haye  a  domicile,  and  but  one ;  and 
this  domicile,  whether  it  be  of  origin  or  of 
choice,  is  presumed  to  continue  until  a  new  one 
is  obtained.  As  generally  stated,  in  order  to 
acquire  a  new  domicile,  there  must  be  a  union 
of  intention  and  residence — ^animus  et  factum 
must  concur.  The  new  domicile  is  not  acquired 
until  there  is  not  only  an  abandonment  of  the 
old  residence,  but  a  fixed  intention  to  establish 
a  new  residence,  followed  by  execution  of  the 
intent. 

"In  this  case  it  is  admitted  that  the  previous 
domicile  of  Mr.  Bowen  was  in  Cincinnati, 
Ohio.  This  domicile,  it  is  claimed,  Mr.  Bowen 
abandoned  and  acquired  a  new  domicile  in 
Washington,  D.  O.  I  think  it  is  open  to  grave 
doubt  whether  the  evidence  clearly  establishes 
this  contention.  It  is  certain  that  in  1900, 
when  Mr.  Bowen  left  Cincinnati,  he  had  no 
fixed  intention  of  making  Washington  his  per- 
manent residence  or  domicile.  His  daughter, 
Miss  Elizabeth  Bowen,  said  (Becord,  p.  56)  her 
father  had  not  determined  upon  Washington 
as  his  home  before  leaving  Cincinnati.  He 
went  abroad,  and  upon  his  return  came  to 
Washington.  He  occupied  a  fumidied  house 
during  a  portion  of  1902-08,  giving  it  up  at 
the  expiration  of  the  lease.  Miss  Bowen  ssJd 
he  liked  Washington  better  than  any  other 
place,  and  wanted  to  live  there.  This  testimony 
of  his  daughter,  and  the  fact  that  he  lived  in 
Washington  during  1902-03,  is  the  only  evi- 
dence tending  to  show  he  acquired  a  legal  resi- 
dence or  domicile  there  between  the  time  he 
left  Cincinnati  in  1900  and  1905,  when  he  pur- 
chased the  farm  in  Virginia.  During  the  oth- 
er years  of  this  period  the  evidence  does  not 
show  where  Mr.  Boweu  physically  resided. 
Under  these  circumstances  it  would  be  difilcnlt 
to  say  when  during  this  period  Mr.  Bowen  ac- 
quired a  domicile  in  Washington  within  the  le- 
gal definition  of  that  term. 

"But  assuming  that  a  domicile  in  Washing- 
ton was  acquired  by  choice,  did  Mr.  Bowen 
abandon  this  domicile  and  acquire  still  another 
domicile  in  Clarke  county,  Va.? 

"His  own  testimony  as  to  his  Intention  In 
coming  to  Virginia  answers  this  question  in  the 
negative.  Numerous  witnesses  testify  that  aft- 
er Mr.  Bowen  had  purchased  Brentwood  in 
1905  he  declared  his  Clarke  county  property 
was  only  a  summer  residence,  and  Washington 
City  his  permanent  home.  Do  his  conduct  and 
the  other  physical  facts  support  his  declared 
intention? 

[3]  "Intent  is  to  be  inferred  from  declarations 
and  from  conduct.  And  it  is  a  well-settled  rule 
that  evidence  of  expressed  intent  has  no  con- 
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trbUin;  weight  if  such  an  intent  is  inconsistent 
with  the  acts  and  general  conduct  of  the  per- 
son. In  such  a  case,  acts  and  condnct  show- 
ing intent  oatweigh  his  declarations  or  expres- 
sions of  intent.  Mr.  Bowen  spent  a  large  part 
of  his  fortune  in  buying  and  improying  his 
home  in  Clarke  county.  To  this  home  he 
brought  his  furniture,  which  had  been  in  stor- 
age ever  since  he  left  Cincinnati.  At  this  home 
he  has  spent  the  greater  portion  of  each  year 
since  1007,  when  he  moved  to  it.  Since  1909, 
when  he  gave  up  the  last  furnished  house  he  had 
in  Washington,  he  has  had  no  physical  resi- 
dence in  that  city,  except  for  short  periods,  as 
any  transient  guest  might  have,  at  some  hotel 
or  apartment  house.  He  owned  no  property 
there.  His  only  business  interests  were  the 
farming  operations  in  Virginia.  He  paid  the 
capitation  tax  in  Clarke  county  for  some  years, 
and  for  three  years,  1912,  1913,  and  1915,  re- 
ported an  income  for  taxation  there.  While  out 
in  Arizona  he  made  out  his  federal  income  tax 
return  as  a  resident  of  Virginia  for  two  years 
prior  to  1915.  In  an  hour's  Interview  with 
the  examiner  of  records  known  to  him  as  a 
tax  official,  in  which  all  his  property  holdings 
were  gone  over,  he  did  not  suggest  a  residence 
anywhere  other  than  in  Virginia.  His  first 
claim  of  nonresidence  was  made  to  the  tax 
officials  only  when  it  was  thought  he  was  going 
to  be  assessed  for  omitted  years.  He  admitted 
that  he  once  expressed  a  desire  to  spend  his 
remaining  days  in  sight  of  the  Blue  Ridge 
Mountains.  It  was  not  denied  that  on  his  first 
visit  to  Clarke  county  he  said  to  the  sheriff 
of  that  county,  then  a  tenant  on  Brentwood 
farm,  that  he  wanted  to  buy  a  home  near  Berry- 
▼ille  or  Winchester  'to  end  his  days  on.'  He 
claimed  to  have  paid  personal  taxes  in  the  Dis- 
trict of  Columbia,  but  for  what  years,  in  what 
amounts,  or  on  what  property,  he  did  not  dis- 
close. 

"With  a  man  of  Mr.  Bowen's  intelligence  and 
business  experience,  it  is  difficult  to  reconcile 
these  facts  and  such  a  course  of  conduct  with 
bis  expressions  of  intention.  It  may  be  said 
that  no  single  one  of  the  circumstances  or  facts 
here  recited  is  sufficient  to  establish  a  domicile 
in  Virginia.  Doubtless  that  is  true,  since  dom- 
icile depends  on  no  one  fact  alone.  It  is  urged 
by  counsel  for  Mr.  Bowen  that  no  great  weight 
should  be  attached  to  the  facts  that  he  paid 
poll  taxes,  reported  income  both  state  and 
federal,  in  Virginia,  and  explains  these  facts 
by  the  statement  that  most  people  are  ignorant 
in  tax  matters  and  do  not  understand  the  ap- 
plication of  tax  statutes.  Such  an  explana- 
tion would  be  a  reasonable  one  in  many  in- 
stances, but  in  this  case,  whilst  no  single  act, 
or  fact  or  circumstance  is  decisive,  the  aggre- 
gate of  all  the  facts  and  circumstances  in  this 
case  giving  to  each  its  proper  significance,  in  my 
riew  shows  an  intent  in  the  mind  of  Mr.  Bowen 
wholly  inconsistent  with  his  declared  or  express- 
ed intention  to  have  his  domicile  in  the  dty  of 
Washington,  and  should  therefore  outweigh 
such  declared  intention. 


'K>>unsel  for  Mr.  Bowen  have  cited  tke  case 
of  Cooper's  Adm'r  v.  Commonwealth,  above  re- 
ferred to,  which  was  decided  September  20th 
last  by  our  Supreme  Court  of  Appeals,  as  con- 
trolling in  the  case  at  bar.  In  some  respects 
that  case  presents  points  of  similarity.  But 
other  facts  present  such  striking  contrasts  that 
a  brief  statement  of  them  will  be  sufficient  to 
distinguish  it  from  his  case.  Thomas  H.  Cooi>er 
had  been  domiciled  in  West  Virginia  ever  since 
his  childhood,  and  until  1904,  when  he  took  a 
residence  in  Salem,  Va.  When  he  first  came  to 
Salem,  and  on  every  other  occasion  when  the 
matter  was  referred  to  he  said  his  residoice 
in  Salem  was  only  temporary;  that  he  had 
come  only  for  the  purpose  of  educating  his 
children,  and  purposed  to  retain  his  domicile 
in  West  Virginia,  and  to  return  there  when  his 
purpose  in  Virginia  was  accomplished.  In 
support  of  these  declarations  of  intention  by 
Cooper,  it  was  shown  that  during  all  his  life  in 
Salem,  Va.,  he  continued  to  pay  poll  taxes  in 
West  Virginia,  and  had  voted  regularly  in  that 
state.  After  coming  to  Virginia  and  up  to 
1909,  he  was  postmaster  at  Coaldale,  a  mining 
town  in  West  Virginia.  He  was  manager  of 
two  coal  companies,  president  of  another,  a  di- 
rector of  a  bank  and  of  a  trust  company,  all 
located  in  West  Virginia,  during  his  residence 
in  Salem.  A  large  part  of  his  estate  was  in- 
vested in  these' concerns  and  as  an  officer  of 
them  he  actively  managed  their  extensive  in- 
terests, going  regularly  every  ten  days  or  two 
weeks  to  West  Virginia  and  remaining  there 
several  days.  At  Cooper's,  W.  Va.,  he  reserved 
a  room  always,  which  he  called  his  own,  in  a 
house  on  the  property  of  one  of  these  compa- 
nies. When  he  first  came  to  Virginia  the  com- 
missioner of  the  revenue  at  Salem  proposed 
to  assess  him  with  capitation  tax,  and  demand- 
ed that  he  list  intangible  property  for  taxation. 
But  Cooper  denied  his  liability  for  taxes  on 
this  class  of  property  in  Virginia  on  the  ground 
that  he  was  not  domiciled  in  Virginia  and  did 
not  purpose  to  change  his  domicile  from  West 
Virginia.  And  each  year  thereafter,  when  the 
tax  interrogatories  were  presented  to  him,  he 
erased  all  portions  which  would  indicate  that 
he  was  domiciled  in  Virginia,  and  always  re- 
fused to  list  or  pay  any  capitation  or  intangible 
tax  in  Virginia  during  his  lifetime.  There  were 
other  acts  of  Cooper's  apparently  inconsistent 
with  his  declarations,  but  which  on  analysis 
were  not  regarded  as  controlling  by  the  court 
in  view  of  the  undisputed  facts  just  stated, 
showing  a  complete  harmony  between  his  con- 
duct and  his  expressed  intent.  The  case  at  bar 
presents  no  such  unequivocal  course  of  conduct 
on  the  part  of  Mr.  Bowen. 

[4]  '*For  the  reasons  above  stated,  I  have 
reached  the  conclusion  that  Geo.  A.  Bowen  was 
domiciled  in  Clarke  county,  Va.,  within  the 
meaning  of  our  tax  laws  in  the  year  1916  and 
is  therefore  assessable .  with  the  tax  on  his  in- 
come and  intangible  property  as  assessed 
against  him  for  that  year.  His  petition  will 
therefore  be  dismissed." 

Affirmed. 
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n.  H.  PARBISH  &  GO.  T.  PULLET. 

(Supreme  Court  of  Appeals  of  Virginia. 
Nov.  20,  1919.) 

1.  Tbial  ^=»156(3)  —  CONSTBUCnOH  o»  KVl- 

DENGB  ON  DEMUBBEB  THEBETO. 

Where  several  inferences  may  be  drawn 
from  the  evidence  differing  in  degree  of  proba- 
bility on  a  demurrer  to  the  evidence,  the  court 
must  adopt  those  most  favorable  to  the  demur- 
ree,  unless  they  are  strained,  forced,  or  contrary 
to  reason. 

2.  Master  and  servant  ^=s>278(12>— Sxtffi- 
czenct  of  showing  of  neoligsnob  of  fas- 
ter on  demurrer  to  bvidenos. 

In  an  employe's  action  for  injuries  by  the 
slipping  of  a  guy  rope  supporting  a  derrick,  evi- 
dence held  to  require  a  finding  that  defendants 
were  negligent  in  securing  such  rope  to  a  crow- 
bar set  into  the  ground  with  the  small  end  up. 

3.  Master  and  servant  ^=5>186(1)— Charac- 
ter OF  SERVANT  AS  FELLOW  SERVANT  OR  VICE 
PRINCIPAL. 

A  servant  may  in  the  performance  of  one 
act  be  a  fellow  servant  and  in  the  performance 
of  another  be  a  vice  prindpaL 

i.  Master  and  servant  ^s»185(11)— Neolx* 

OENCE   OF   FELLOW    SERVANT   IN    PRBPABINO 
APPLIANCE  NEOLIOENCE  OF  liASTER. 

The  master's  duty  in  fastening  a  guy  rope 
supporting  a  derrick  Is  not  assignable,  and  a 
servant's  negligence  in  such  respect  is  that  of  the 
master. 

5.  Master  and  servant  ^=»109  —  Master 
never  becoices  fellow  servant. 

While  a  representative  of  the  master  may 
become  a  fellow  servant  if  engaged  in  a  mere 
operative  act,  the  master  never  can  become  a 
fellow  servant. 

6.  Master  and  servant  «=5>226(1)— Neolx- 
aobngb  of  ua0ibb  not  bisk  assuhbd. 

The  servant  never  assumes  any  risk  of  negli- 
gence on  the  master's  part,  and  if  his  personal 
negligence  proximately  contributes  to  the  serv- 
ant's injury  he  is  liable  as  though  he  only  were 
at  fault. 

7.  Master  and  servant  ^s»201(1)— Injuries 
bt  00n0urrsx7t  neolioence  of  acaster  and 

FELLOW    SERVANT. 

The  master  is  liable  for  injuries  to  a  serv- 
ant, though  resulting  from  the  concurrent  neg- 
ligence of  the  master  and  a  fellow  servant. 

8. -Partnership  ^=5>153(1)— Partners  liable 
for  neolioent  injury  to  servant. 
If  a  master  liable  for  injuries  to  a  servant 
is  a  partnership,  all  the  partners  are  liable. 

9.  Trial  ^=»156(3)— Infbrenges  against  db- 

MORBEE   ON    demurrer  TO  EVIDENCE. 

On  a  demurrer  to  the  evidence  in  a  civil 
cascr  only  those  inferences  are  drawn  against 
the  demurree  which  necessarily  flow  from  the 
evidence. 


10.  Mastxb  and   servant  «s»281(8)  — Byi- 

DENCB  OF  CONTRIBUTORY  NEOLIOENCE. 

In  a  servant's  action  for  Injuries  due  to  the 
slipping  of  a  guy  rope  supporting  a  derrick, 
evidence  held  not  to  show  that  he  was  guilty 
of  contributory  negligence  in  pindilng  the  der- 
rick so  as  to  adjust  it  for  its  work. 

11.  Master   and   servant   ^=»205(1)--Serv- 
ant  kay  assume  appliances  are  safe. 

A  servant  may  assume  that  a  tool  or  appli- 
ance furnished  him  by  the  master  Is  xeasoaaUy 
safe  for  the  work  as^gned  to  him. 

Error  to  Corporation  Court  of  City  of 
CixarlottesviUeu 

Action  by  Ix,  O.  Pulley  against  B.  H.  Par- 
rlsli  &  Co.  A  judgment  for  plaintiff  was  en- 
tered after  overruling  defendant's  demurrer 
to  the  evidence,  and  defendants  brlni;  error. 
Afirmed* 

Caskie  &  Caskie,  of  Lynchburg,  for  plaintift 
in  error. 

Dunn  &  Walker,  of  Charlottesville^  for  de- 
fendant in  error. 

BURKS,  J.  This  Is  an  action  to  recover 
damages  for  a  personal  injury.  After  all  the 
evidence  had  been  introduced  the  defendants 
demurred  to  the  evidence,  but  the  trial  court 
overruled  the  demurrer  and  entered  Judg- 
ment for  the  plaintiff  for  the  damages  as- 
sessed by  the  Jury,  to  which  judgment  this 
writ  of  error  was  awarded. 

E.  H.  Parrish  &  Co.  (who  wHl  be  here- 
inafter referred  to  as  the  def^idants)  wers 
engaged  in  the  construction  of  a  brick  build- 
ing in  the  town  of  Covington.  D.  I/andes 
was  employed  as  foreman,  and  put  in  charge 
of  the  erection  of  the  building.  K  O.  Pulley, 
(hereinafter  called  the  plaintiff)  was  on- 
ployed  to  set  the  stone  in  the  walls.  In  order 
to  do  this  it  was  necessary  to  use  a  derrick. 
The  derrick  generally  used  for  this  purpose 
was  what  is  known  as  an  "A"  or  "breast  der- 
rick," and  was  of  i^imple  construction.  It 
consisted  of  two  pieces  of  timber  joined  at  the 
top  like  the  leitter  A,  with  a  crab  or  windlass 
fastened  across  the  timbers  at  a  convienient 
distance  from  the  foot  thereof  to  be  operated. 
Such  a  derrick  had  been  constructed  by  the 
defendants,  and  had  been  used  for  placing 
stone  on  the  rear  of  the  building.  After 
Pulley  had  been  at  work  for  four  or  five  days 
setting  small  stone,  it  became  necessary  to 
have  a  derrick  to  raise  the  larger  stone 
which  had  to  be  set  In  the  wall.  Thereupon 
Pulley,  Landes,  and  other  servants  of  the  de- 
fendants went  to  the  rear  of  the  building 
and  brought  the  derrick  to. the  front  of  the 
building  and  set  it  on  a  platform  at  a  con- 
venient place  to  be  used  for  raising  the  larger 
stone.  The  derrick  was  erected  by  placing 
the  foot  thereof  upon  a  platform  just  inside 
of  the  front  wall  of  the  building,  with  the 
top  leaning  over  the  front  wall,  and  was  se 
cured  by  a  guy  rope  running  over  the  top  of 


^=9For  other  cases  see  same  topic  and  KBT-NUMBER  in  all  Key-Numbered  Digests  and  Indexes 
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the  derrick  to  a  beam  or  girder  inside  the 
building  to  which  it  was  fastened*  ajid  by  a 
guy  rope  running  over  the  top  of  the  derrick 
out  to  a  point  in  the  street  in  front  of  the 
building  where  the  same  was  attached  to  a 
crowbar  which  had  been  driven  in  the  street 
for  that  purpose.  Both  guy  ropes  were  fas- 
tened to  the  top  of  the  derrick  by  Pulley  him- 
self, who  also  f^tened  the  rear  rope  to  the 
girder  on  the  inside  of  the  building.  The 
bar  used  to  secure  the  front  guy  rope  was 
driven  into  the  street  by  landes,  who  was 
superintendent  of  the  work,  and  by  Craig, 
another  servant  of  the  defendants,  who  was 
Pulley's  helper.  The  guy  rope  was  then  fas- 
tened to  the  crowbar  by  what  is  called  two 
half  hitches.  The  crowbar,  which  was  4  or  5 
feet  long,  was  driven  in  the  ground  at  an 
angle  of  about  60"",  which  is  the  customary 
and  usual  way  of  doing  it ;  about  one  half  of 
it  being  in  the  ground  and  the  other  half 
above  the  ground,  and  the  rope  was  tied  as 
near  to  the  ground  as  it  could  be  tied.  The 
driving  of  the  bar  and  the  fastening  of  the 
rope  was  done  by  Landes  and  Craig,  servants 
of  the  defendants,  assisted  by  J.  B.  Singleton, 
who  was  a  member  of  the  firm  of  B.  H.  Par- 
rish  &  Ca 

The  derrick,  when  in  place,  had  a  work- 
ing radius  of  about  5  feet,  and  after  being 
placed  it  was  necessary  to  adjust  it  so  as 
to  raise  the  stone  to  the  posltlcA  In  which 
it  was  to  be  placed  in  the  walL  In  order  to 
adjust  it,  it  was  necessary  to  pinch  the  der- 
rick with  a  crowbar.  This  pinching  process 
would  cause  a  vibration  of  the  front  guy 
rope,  and  if  sufficiently  violent  might  cause 
the  rope  to  come  off,  unless  it  was  securely 
fastened.  Pulley,  however,  had  had  20  years* 
experience  In  laying  stone  and  handling  der- 
ricks of  this  kind,  and  was  an  entirely  compe- 
tent man  to  pinch  the  derrick.  After  the  der- 
rick had  been  put  in  place  as  above  men- 
tioned, Pulley  began  to' pinch  it  in  order  to  ad- 
Just  it  for  raising  the  stone  which  he  wished 
to  place  in  the  wall.  TVhlle  thus  pinching  it, 
and  before  a  single  stone  had  been  placed  in 
the  wall,  the  derrick  fell  babkwards  and 
struck  Pulley,  knocking  him  to  the  ground,  a 
distance  off  about  16  feet,  breaking  his  arm, 
dislocating  his  shoulder,  and  causing  other 
injuries  for  which  this  action  was  brought 
After  the  accident  it  was  found  that  the  front 
guy  rope  had  slipped  off  the  crowbar,  but  the 
knots  in  the  rope  had  not  come  untied,  the 
bar  had  not  broken,  and  its  position  in  the 
ground  had  not  been  changed  or  loosened. 
An  examination  showed  that  the  bar  which 
was  used  was  one-eighth  of  an  inch  smaller 
at  the  top  than  at  the  bottom,  which  was 
driven  into  the  ground.  The  larger  end  was 
driven  Into  the  ground  because  that  end  was 
sharpened.  When  raising  stone  to  the  wall 
the  strain  was  entirely  on  the  rear  guy  rope*; 
the  front  guy  rope  was  intended  mainly  to 
hold  the  derrick  in  place  when  no  stone  was 


being  lifted.  The  rope  used  for  the  front 
guy  was  a  new  hemp  rope,  and  was  not  an 
flexible  as  a  rope  of  more  pliable  materiaL 
The  usual  way  of  fastening  such  rope,  the  ob- 
ject of  which  was  to  hold  the  derrick  in  place, 
was  by  what  is  called  two  half  hitches,  which 
are  knots  so  tied  as  that  the  greater  the 
strain  put  upon  them  the  tighter  they  become. 
The  knots  were  so  tied  in  this  case.  Landes 
testified  that  he  knew  that  the  vibration 
would  cause  the  rope,  to  slip,  but  that  when  he 
tied  the  rope  he  did  not  know  it  would  slip, 
and  if  he  had  he  would  have  put  another 
turn  to  it  as  he  knew  if  he  had  taken  the 
turn  and  two  half  hitches  the  vibration 
probably  would  not  cause  the  rope  to  crawl 
over  the  top  of  the  bar.  The  building  front- 
ed on  a  street  of  the  town,  and  there  was  no 
substantial  object  to  which  the  front  guy  rope 
could  be  attached,  and  several  witnesses  tes- 
tified that  under  such  conditions  the  usual 
way  for  attaching  a  front  guy  rope  was  to 
drive  a  crowbar  in  the  ground,  as  was  done 
in  this  case,  thpugh  an  expert  examined  on 
behalf  of  the  plaintiff  testified  that  he  had 
never  known  a  crowbar  to  be  thus  used,  and 
that  the  front  guy  rope  was  always  attached 
to  some  substantial  object  like  a  tree  or  tele- 
graph pole,  and  if  there  was  not  rope  enough 
to  reach  such  an  object  the  proper  method 
was  to  get  mote  rope.  No  witness,  however, 
testifies  that  it  was  customary  to  drive  a 
crowbar  in  the  ground  with  the  small  end  at 
the  top. 

It  is  conceded  by  counsel  on  both  sides  that 
when  the  derrick  was  plumb,  it  could  not  and 
would  not  fall,  even  if  there  was  no  front 
guy  rope  attached,  and  that  if  it  was  out  of 
plumb  it  could  not  fail  if  the  front  guy  rope 
was  in  place,  was  of  adequate  strength,  and 
securely  fastened.  The  derrl^  could  never 
have  fallen  backwards,  whether  out  of  plumb 
or  not,  if  properly  anchored  in  front  This 
fiKes  the  slipping  off  of  the  front  guy  rope  as 
the  proximate  cause  of  the  injury. 

It  remains  to  inquire  whether  the  defend- 
ants were  negligent  in  the  mann^  in  whUSh 
the  front  guy  rope  was  secured,  and,  If  so, 
was  the  plaintiff  negligent  in  the  maimer  in 
which  he  operated  the  derridc?  It  is  conced- 
ed that  it  was  the  duty  of  the  defendants  to 
furnish  the  plaintiff  with  a  proper  derrick. 
The  derrick  was  composed  of  two  pieces  of 
timber  2x4  inches,  12  feet  long,  joined  at  the 
top,  and  there  was  attached  to  it  a  crab 
weighing  approximately  400  pounds.  When 
the  erection  was  completed,  the  derrick  was 
left  plumb.  But  It  was  never  Intended  to  re- 
main stationary.  It  was  erected  for  use,  and 
could  only  be  used  by  being  pinched  into 
proper  position.  This  fact  was  well  known 
to  the  defendants.  Pulley  also  "was  a  com- 
petent man  to  pinch  the  derrick ;  he  had  done 
it  many,  many  times,"  and  the  evidence  fails 
to  disclose  any  negligence  on*  his  part  in  the 
method  in  which  he  pinched  it   He  helped  to 
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erect  the  derrick,  and  )mew  about  the  sixe  of 
the  timbers  and  the  weight  of  the  crab,  but 
he  did  not  know  that  the  crowbar  was  insert- 
ed with  the  small  end  upwards ;  that  the  front 
guy  rope  was  not  flexible,  or  the  manner  in 
which  it  was  fastened.  He  had  the  right  to 
assume  that  the  master  had  done  his  duty 
in  this  respect 

It  is  earnestly  insisted  by  counsel  for  the 
defendants  that  the  master  is  liable  for  the 
consequences  of  negligence,  but  not  of  dan- 
ger, and  that  he  is  not  liable  for  the  results, 
if  he  has  followed  the  ordinary  usage  of  the 
particular  business,  citing  Bertha  Zinc  Go. 
V.  Martin,  93  Va.  791,  22  S.  E.  869,  70  L.  K. 
A.  999,  and  Bowles  v.  Va.  Soapstone  Co.,  115 
Va.  690,  80  S.  E.  799.  This  doctrine  is  not 
questioned  by  the  plaintiff,  but  its  application 
is  denied  when  applied  to  the  facts  proved 
and  the  inferences  the  Jury  had  the  right  to 
draw  therefrom  in  the  case  at  bar.  The 
facts  relied  on  by  counsel  for  the  defendants 
to  support  their  position  are  thus  stated  by 
them  in  the  petition  for  the  writ  of  error: 

"The  platform,  the  derrick,  the  rope,  the  bar 
were  used  as  were  usually  and  customarily  used, 
placed  in  the  usual  and  customary  way.  That 
each  was  sufficient  for  the  purpose  for  which 
it  was  intended  was  shown  by  the  fact  that 
none  of  them  broke,  or  gave  away  in  the  slight- 
est particular.  The  rope  slipped  off  the  bar,  a 
thing  which  no  one  supposed  wotdd  occur,  a 
thing  which,  so  far  as  we  know,  had  never  oc- 
curred before,  and  which  no  one  did  anticipate, 
and  which  could  not  reasonably  have  been  antici- 
pated. Surely  petitioners  cannot  be  said  to 
have  been  negligent  in  not  anticipating  that 
such  a  result  might  follow." 

[1]  Where  several  inferences  may  be  drawn 
from  the  evidence,  differing  in  degree  of 
probability,  on  a  demurrer  to  the  evidence,  the 
court  must  adopt  those  meet  favorable  to  the 
demurree,  unless  they  are  strained,  forced,  or 
contrary  to  reason.  Wash.  &  O.  D.  By.  y. 
Jackson,  117  Va.  636,  85  S.  E.  496. 

When  the  witnesses,  in  the  case  at  bar, 
testified  as  to  the  usual  and  customary  way 
of  anchoring  a  front  guy  rope  to  an  "A"  der- 
rick, it  must  be  assumed  that  they  testi- 
fied to  the  method  of  anchoring  under  normal 
conditions,  as  they  were  not  asked  as  to  ab- 
normal conditions.  Here  the  testimony  for 
the  plaintiff  shows  that  the  crowbar  used  was 
between  4  and  5  feet  long  and  was  one-eighth 
of  an  inch  smaller  at  one  end  than  at  the 
other,  and  was  set  in  the  ground  about  one- 
half  its  length,  with  the  small  end  upwards ; 
that  the  rope  used  was  a  new  one,  and  then 
an  old  rope  is  more  flexible  and  the  knots 
will  get  tighter  than  in  a  new  one;  that  the 
crab  was  much  too  heavy  for  that  light  der- 
rick; that  defendants  had  had  trouble  in 
balancing  the  derrick;  that  the  excessively 
heavy  crab  used  on  the  light  derrick  would 
make  it  easier  for  the  derrick  to  fall  over 
frontwards  or  backwards  as  this  one  fell, 
and  would  put  more  strain  on  the  guy  ropes ; 


that  ••when  that  front  gny  rope  became  un- 
fastened or  slipped  off,  the  weight  of  the 
crab  pulling  at  the  inside  of  the  derrick  was 
what  threw  It  over  and  on  top  of  Bir.  Pulley  ;** 
and  that  a  crab  of  400  pounds  usually  re- 
quires timbers  of  3x6  to  build  the  frames. 
To  this  must  be  added  the  statement  of 
Landes,  the  foreman  in  charge  of  the  work, 
that  he  knew  that  the  vibration  would  cause 
the  rope  to  slip,  and  also  knew  that  if  he 
had  taken  a  turn  and  two  half  hitches  the 
vibration  probably  would  not  cause  the  rope 
to  crawl  off  over  the  top  of  the  bar,  and  the 
testimony  of  Craig,  who  was  present  when 
the  two  half  hitches  were  tied,  and  stated  to 
Landes  that  he  "didn't  think  that  it  was  go- 
ing to  stand." 

[2]  A  jury  might  have  reasonably  inferred 
from  the  knowledge  of  Landes  above  moi- 
tioned,  the  statement  of  Craig,  the  manner  in 
which  the  crowbar  was  driven  in  the  ground, 
and  the  other  evidence  for  the  plaintiff  here- 
inbefore detailed  that  the  defendants  were 
negligent  in  not  securing  the  front  guy  rope 
In  such  manner  that  it  would  not  slip,  and 
hence  the  trial  court  was  bound  to  so  find. 

Much  was  said  in  the  argument  about  the 
inability  of  the  defendants  to  foresee  the 
happening  of  such  an  accident  as  caused  the 
injury  sued  for,  and  many  cases  were  cited 
to  support  the  view  that  the  defendants  were 
under  no  obligations  to  foresee  and  provide 
against  that  which  reasonable  and  prudent 
men  could  not  expect  to  happen.  But  the 
argument  loses  its  force  and  the  cases  cited 
their  application  in  view  of  the  testimony 
of  Landes,  defendants'  foreman  who  tied  the 
rope  and  assisted  in  driving  the  crowbar, 
that  he  knew  that  the  vibration  would  cause 
the  rope  to  slip  and  also  knew  "that  if  he 
had  taken  a  turn  and  two  half  hitches  that 
the  vibration  would  not  cause  the  rope  to 
crawl  off  over  the  top  of  the  bar."  The  jury 
would  have  been  well  warranted  in  finding 
the  defendants  negligent  because  Landes  did 
not  take  "a  turn"  that  would  have  avoided 
the  injury,  when  he  knew  that  such  a  "turn" 
would  have  made  the  derrick  secure  al- 
though the  small  end  of  the  crowbar  was  up. 

[3-81  The  suggestion  that  Landes,  in  tying 
the  rope  to  the  crowbar,  was  a  fellow  servant 
is  not  sound.  A  servant  may  in  the  perform- 
ance of  one  act  be  a  fellow  servant  and  in  the 
performance  of  another  be  a  vice  principal. 
Norfolk  &  W.  Ry..Co.  v.  Ampey,  93  Va.  108, 
25  S.  E.  226.  But  it  appears  from  the  testi- 
mony of  Landes,  directly  or  inferentially, 
that  it  was  the  duty  of  the  defendants,  not 
only  to  furnish  the  derrick,  but  also  to  erect 
it  and  to  move  it  when  necessary,  and  that 
the  plaintiff  was  not  required  to  furnish  any- 
thing but  his  trowel  and  hammer.  This  duty 
was  therefore  the  master's  duty,  and  was  not 
assignable,  and  if  there  was  negligence  in  the 
discharge  of  it,  the  negligence  was  that  of  the 
master.    In  addition  to  this,  Singleton,  one 
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of  the  defendants,  was  present  assisting  in 
this  work,  and  the  negligent  manner  in  which 
the  work  was  done  was,  in  part,  his  negli- 
gence. While  a  representative  of  the  master 
may  become  a  fellow  servant  if  engaged  in  a 
mere  operative  act,  the  master  never  can. 
The  servant  never  under  any  drcamstances 
impliedly  assumes  any  risk  of  negligence  on 
the  part  of  the  master,  and  if  his  personal 
negligence  proximately  contribntes  to  the  in- 
jury of  the  servant,  he  is  liable  as  though  he 
only  were  at  fault  The  same  is  true  where 
the  injury  is  the  result  of  the  concurrent 
negligence  of  the  master  and  a  fellow  serv- 
ant. If  the  master  is  a  partnership,  then  alt 
the  partners  are  liable,  as  the  negligence  of 
one  is  the  negligence  of  all.  Crispin  v.  Bab- 
bitt, 81  N.  Y.  616,  37  Am.  Rep.  521 ;  Lorentz 
Y.  Robinson,  61  Md.  64;  Ashworth  v.  Stan- 
wix,  3  El.  &  El.  701;  Huffcut  on  Agency, 
§  281;  Norton  Coal  Co.  v.  Murphy,  108  Va. 
528,  62  S.  E.  268 ;  Ches.  &  O.  Ry.  Co.  v.  New- 
ton, 117  Va.  260,  86  S.  B.  461. 

[9]  Having  ascertained  that  the  slipping  of 
the  rope  off  the  crowbar  was  the  proximate 
cause  of  the  injury,  the  Jury  could  not  have 
found  that  the  plaintiff  assumed  that  risk. 
Under  the  evidence,  it  was  not  an  ordinary 
risk  incident  to  the  business  in  which  he  was 
engaged,  nor  was  the  danger  from  insecurely 
fastening  the  guy  rope,  under  the  circum- 
stances detailed,  an  open  and  obvious  one. 
It  was  not  shown  that  the  plaintiff  knew 
that  the  crowbar  was  driven  into  the  ground 
with  the  small  end  up,  or  that  he  knew  how 
the  knots  were  tied.  It  is  true  that  he  was 
on  the  building  a  short  distance  from  where 
this  work  was  done,  but  this  is  far  from 
showing  that  he  observed  what  was  done,  or, 
even  if  he  had  been  observing,  that  he  could, 
at  that  distance,  have  observed  the  differ^ce 
in  the  sizes  of  the  two  ends  of  the  crowbar, 
and  inferences  will  not  be  made  against  a  de- 
murree  to  the  evidence.  Only  those  infer- 
ences are  drawn  against  the  demurree  which 
necessarily  flow  from  the  evidence.  John- 
son's Adm'r  v.  Ches.  &  0.  Ry.  Co.,  91  Va.  171, 
21  S.  E.  238. 

[10, 11]  We  are  unable  to  find  anything  in 
the  record  to  justify  the  conclusion  that  the 
plaintiff  was  guilty  of  negligence  proximate- 
ly contributing  to  his  injury.  It  is  true  that 
the  derrick  was  plumb  when  erected,  and 
would  probably  have  remained  so  if  it  had 
not  been  touched,  but  no  stone  could  ever 
have  been  hoisted  unless  the  derrick  was  ad- 
justed for  that  purpose,  and  the  means  of  ad- 
justing was  by  pinching.  It  is  also  true  that 
the  plaintiff  pinched  the  derrick  in  order  to 
adjust  it  to  the  work  to  be  done,  but  it  was 
put  there  to  be  pinched,  and  it  was  the  plain- 
tifTs  duty  to  pinch  it  In  no  other  way  could 
the  derrick  be  utilized.  The  record,  however, 
fails  to  disclose  any  negligence  on  the  part 
of  the  plaintiff  in  the  manner  in  which  he 


pinched  it.  On  the  contrary,  the  evidence  for 
the  plaintiff  shows  that,  owing  to  the  exces- 
sive weight  of  the  crab  it  was  difficult  to 
keep  the  derrick  plumb,  and  the  fair,  if  not 
the  necessary,  inference  is  that  any  ntove- 
ment  of  it,  whether  by  pinching  or  otherwise^ 
was  likely  to  throw  it  out  of  plumb.  TVnUe 
throwing  the  derrick  out  of  plumb  might  have 
caused  the  rope  to  slip,  the  plaintiff  had  no 
reason  to  suppose  that  it  would  cause  the 
derrick  to  fall.  He  knew  nothing  of  the  con- 
ditions existing  at  the  other  end  of  the  front 
guy  rope.  He  had  the  right  to  suppose  that 
it  was  securely  fastened,  and,  if  so,  he  was 
in  no  danger  even  if  the  derrick  was  out  of 
plumb.  He  was  not  concerned,  therefore,  to 
see  that  the  derrick  was  kept  plumb  at  all 
times.  A  servant  has  the  right  to  assume 
that  a  tool  or  appliance  furnished  him  by 
the  master  is  a  reasonably  safe  tool  or  ap- 
pliance vTith  which  to  do  the  work  assigned  to 
him.  Richmond  Ry.  Co.  v.  Williams,  86  Va. 
166,  167,  0  S.  E.  990,  19  Am.  St.  Rep.  876. 

We  find  no  error  in  the  judgment  of  the 
trial  court,  aad  it  will  therefore  be  aflSrmed. 

Affirmed. 


(126  Va.  179) 

BARNETT  et  aL  t.  BLAIN  et  al. 

(Supreme  Court  of  Appeals  of  Virginia.    Nov. 

20,  1919.) 

Wills  ^s»616(4)— Absolute  sstatx  bt  gut 
of  febsonaltt  fob  lifb  with  fowxb  of 
disposition  and  limitation  oveb. 

Where  testator  gave  his  wife  all  his  realty 
and  personalty,  to  hold  and  use  for  her  benefit 
for  her  natural  life,  expressing  the  wish  that 
the  property  should  on  her  death  be  divided 
equally  among  his  children,  but  that  she  dionld 
have  the  priTilege  to  dispose  of  any  of  the  per- 
sonalty during  her  life,  the  widow  took  an  abso- 
lute estate  in  the  personalty. 

Appeal  from  Circuit  Court;  NeUK>n  County. 

Suit  between  Oscar  L.  Barnett,  administra- 
tor, etc,  and  others,  and  Harry  L.  Blain  and 
others.  From  the  decree,  the  former  appeaL 
Reversed,  and  cause  remanded  for  further 
proceedings. 

L.  Grafton  Tucker,  of  Lovingston,  for  ap- 
pellants. 

S.  B.  Whitehead,  of  Lovingston,  for  ap* 
pellees. 

WHITTLBt  P.  The  circuit  court  of  Nel- 
son county  in  this  case  had  before  it  and  con- 
strued two  wills,  namely,  the  will  of  Dr.  H. 
L.  Blain,  deceased,  and  that  of  his  widow,  V. 
B.  Blain,  deceased.  The  correctness  of  the 
decree  with  respect  to  the  construction  of  the 
last-mentioned  instrument  is  not  drawn  in 
question  on  this  appeal;  therefore  that  fea- 
ture of  the  decree  does  not  call  for  further 
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notice.  Appellants,  however,  assign  error  to 
the  interpretation  placed  by  tlie  court  upon 
the  will  of  Dr.  Blaln. 

Let  us  observe  that  this  will  was  made  and 
testator  died  prior  to  the  act  of  1908,  amend- 
ing and  re-enacting  section  2418  of  Va.  Ck)de 
1904,  and  hence  it  Is  not  affected  l^  that 
amendment.    Acts  1908,  p.  187. 

The  pertinent  parts  of  the  will  are  as  fol- 
lows: 

"I  give  bequeath  and  devise  to  my  beloved 
wife,  Virginia  B.  Blain,  all  of  my  real  and  per- 
sonal property  of  every  description  whatsoever, 
to  hold  and  use  for  her  benefit  during  her  nat- 
ural life.  After  her  death  It  is  my  wish  that 
this  property  be  divided  equally  among  my  chil- 
dren. She  shall  have  tiie  privilege  of  disposing 
of  any  of  the  personal  property  daring  her  life, 
as  she  may  think  proper  and  to  use  the  proceeds 
thereof  for  her  comfort." 

Dr.  Blain  was  twice  married,  and  appellees 
are  children  of  the  first  marriage.  He  had  no 
children  by  his  second  wife,  Virginia  B.  Blain, 
and  appellant,  Sidney  Bamett^  a  brother,  is 
her  heir  at  law  and  distributee. 

Testator  disposed  of  his  real  estate  during 
his  lifetime,  and  the  personal  property  that 
passed  under  his  will  consisted  of  tangible 
property  and  certificates  of  deposit  represent- 
ing money  in  bank. 

The  circuit  court  held  that  by  this  will  "V. 
B.  Blaln  took  only  a  life  estate  in  the  mon- 
ey disposed  of  by  the  said  H.  L.  Blain  there- 
in, with  a  vested  remainder  to  his  children, 
and  that  the  said  V.  B.  Blain  had  the  right 
only  to  use  the  interest  upon  the  corpus  of 
any  sums  of  money  that  went  into  her  hands 
from  the  estate  of  Dr;  H.  L.  Blain,  and  that 
her  estate  is  liable  to  the  remaindermen  for 
the  corpus  of  any  sums  that  went  Into  her 
hands  as  legatee,"  and  decreed  accordingly. 

By  a  long  line  of  decisions  of  this  court,  of 
which  May  t.  Joynes,  20  Grat  (61  Va.)  082, 
is  a  ruling  illustration,  the  gift  of  a  life  es- 
tate in  personal  propeirty,  followed  by  the  lan- 
guage that  the  taker  shall  have  *'the  privilege 
of  disposing  of  any  of  the  personal  property 
during  her  life,  as  she  may  think  proper,  and 
use  the  proceeds  thereof  for  her  comfort"  (or 
equivalent  phraseology).  Invests  her  witb  the 
absolute  estate  therein.  The  latest  pro- 
nouncement of  this  court  on  the  subject  wil} 
be  found, in  Steffey  v.  Khig,  101  S.  E.  62,  in 
which  the  opinion  was  handed  down  at 
Staunton  on  September  17,  1919. 

As  was  said  by  this  court  in  Randall  t. 
Harrison's  Ex'r,  109  Va.  686,  64  S.  E.  992: 

'*The  principle  here  involved  has  been  so  re- 
peatedly decided  by  this  court  that  we  feel  that 
further  discussion  of  it  can  serve  no  good  pur- 
pose 


*f 


For  a  list  of  tlie  cases  decided  by  this 
court  on  the  subject,  see  note  to  Conrad  v. 
Conrad's  Ex'r,  123  Va.  722,  97  S.  E.  336. 


It  follows  ftom  what  has  been  said  that  the 
decree  under  review  must  be  reversed,  and 
the  cause  remanded  for  further  proceelings 
in  accordance  with  this  opinion* 

Reversed. 


(126  Va.  S31) 


POOLS  ▼.  PERKINS. 


(Supreme  Court  of  Appeals  of  Virginia.    Nov. 

20,  1919.) 

1.  CONTBACTS  ^=»2,    144r-G0VXBNXD   BT   'LKW 
or  PLACE  or  SZBCT7TZ0II  OB  PSarOBMANGB. 

Every  contract  as  to  its  validity,  nature^ 
interpretation  and  effect— the  right,  in  contra- 
distinction to  the  remedy— is  governed  by  the 
law  of  the  place  where  made,  unless  to  be  per- 
formed in  another  place,  when  it  Is  governed 
by  the  law  of  the  place  of  performance. 

2.  OONTBAOTS   ^s»2— Oapaottt  TO   ooin!BAcr 

DBTEBMimn   BT  LEX  LOCI  00NTBA0TU8. 

The  capacity  of  parties  to  contract  is,  with 
some  few  exceptions,  determined  by  the  law  of 
the  place  with  reference  to  which  the  contract 
Is  made,  which  is  usually  the  place  where  made* 
unless  it  is  to  be  performed  in  another  place  or 
country,  and  then  by  the  law  of  that  country. . 

3.  Husband  and  wm  <t=n66   Oontbaot  or 

MABBIED     WOUXN    OOVSBNBD    BT    IJEX    LOCI 
OONTBAOTUS. 

The  disaft)ility  of  coverture  arisLeig  from  the 
law  of  the  married  woman's  domicile  does  not 
follow  her  into  other  states,  and  where  she  goes 
into  another  state,  and  makes  a  contract  valid 
by  and  to  be  performed  in  accordance  with  tJie 
laws  of  such  state,  she  will  be  bound  thereby, 
and  such  contract  will  be  enforced  wherever 
suit  Is  brought,  even  in  the  state  of  her  domi- 
cile, subject  oiily  to  exception  on  ground  of 
public  policy  in  jrtates  where  married  women, 
are  totally  incapacitated  to  contract. 

4.  Husband  and  wirs  ^=>56— Nboessitt  or 

BODILT  PBESBNOE  IN  BTAtE  WHEBB  OONTBACT 
or  KABBIED  WOICAN  IB  ICADB. 

fHie  actual  bodily  presence  of  a  married 
woman  as  the  contracting  party  is  not  necessary 
to  make  the  contract  valid  according  to  the  laws 
of  the  state  of  performance,  wkdch  Is  other 
than  that  of  her  domicile.  In  which  she  is  in- 
capacitated, so  that  a  note  of  a  married  woman* 
delivered  by  being  mailed  or  sent  by  her  to  the 
state  of  performance,  binds  her  as  fully  as  if  she 
had  signed  and  delivered  the  note  in  such  states 
and  not  in  the  state  of  her  domicile. 

5.  Husband  and  wirs  ^3»66— CAPAOrrr  or 

wire    AS    ICAKEB    OF   NOTX    DETEBMINBD    BT 
LAW  or  8TATB  WHBBB  PATABLB. 

Where  a  married  woman,  incapable  of  con- 
tracting in  the  state  of  her  domicile,  executed 
and  delivered  there  a  promissory  note  payable 
in  another  state,  where  she  had  k  right  to  con- 
tract, the  note  was  governed  by  the  law  of  the 
latter  state,  and  she  could  be  sued  therein  as 
maker  of  the  note. 


^=»For  other  cases  lee  Mime  topic  and  KB  Y-NXTMBER  In  all  Key-Numbered  Digests  and  Indexes 
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6.  CoNTBAOTs  ^S92— Conflict  or  uiwb  gov- 

EBNKD  INTENT  OF  PASTIES. 

Where  a  contract,  inTalid  in  the  state  where 
it  is  execoted  because  of  lack  of  contractnal 
capacity  of  the  parties,  provides  for  perform- 
ance in  a  state  whose  laws  will  uphold  it,  such 
provision  is  alone  sufficient  to  evidence  an  in- 
tention to  bring  the  contract  within  liie  laws 
of  the  latter  state;  the  true  criterion  as  to 
the  governing  law  being  the  intention  of  the 
parties  as  to  what  law  shall  govern. 

Error  to  Circuit  Court,  Wythe  County. 

Proceeding  by  notice  of  motion  by  Marvin 
Perkins  against  F.  D.  Poole.  Judgment  for 
pilaintiff,  and  defendant  brings  error.  Af- 
firmed. 

W.  B.  Kegley,  of  Wytheville,  for  plaintiff 
In  error. 

Bobert  Sayers  and  8.  B.  Cktmpbell,  both  of 
Wytheville,  for  defendant  in  error. 

KELLY,  J.  On  January  1,  1912,  W.  T. 
Poc^e  and  his  wife,  F.  D.  Poole,  executed  a 
joint  promissory  negotiable  note  to  the  order 
of  Marvin  Perkins.  Poole  and  wife  and  Per^ 
kins  at  that  time  resided  and  were  domiciled 
In  the  city  of  Bristol,  Tenn.  More  than  a 
year  after  the  execution  of  the  note,  but  prior 
to  the  institution  of  this  suit,  all  of  the  par- 
ties, makers  and  payee,  became  and  have 
since  remained  residents  of  and  domiciled  in 
Virginia.  The  note  was  dated,  signed,  and 
delivered  in  Tennessee,  but  upon  Its  face  was 
payable  at  a  bank  in  the  city  of  Bristol,  Va. 

According  to  the  laws  of  the  state  of  Ten- 
nessee, in  force  at  the  time  of  the  execution 
and  delivery  of  the  note  and  for  some  time 
thereafter,  the  contracts  of  a  married  wo- 
man were  voidable,  and  could  not  be  enforced 
against  her,  where  there  was  a  plea  of  cov- 
erture; but  at  the  time  of  the  institution  of 
this  suit  the  disability  of  coverture  had  been 
removed  by  statute  in  Tennessee,  so  far  as 
concerns  the  contracts  of  married  women 
made  subsequent  to  the  passage  of  .the  stat- 
ute. 

This  is  a  proceeding  by  notice  of  motion 
brought  by  Perkins  against  Mrs.  F.  D.  Poole 
in  the  circuit  court  of  Wythe  county  to  recov- 
er judgment  on  the  note*  All  matters  of  law 
and  fact  having  been  submitted  to  the  court 
without  the  Intervention  of  a  jury,  a  judg- 
ment was  rendered  against  her,  and  she 
thereupon  obtained  this  writ  of  error. 

[1],  There  were  other  issues  in  the  lower 
court,  but  ^the  sole  questioa  before  us  Is 
whether  Mrs.  Poole's  common-law  disability 
of  coverture  at  the  time  of  the  execution  of 
the  note  can  be  successfully  relied  upon  by 
her  as  a  defense.  ^  . 

If  the  note  had  been  made  payable  in  Ten- 
nessee, it  is  clear  that  her  plea  of  coverture 


thority  for  this  proposition  are  perfectly  fa- 
miliar and  require  no  elaboration  or  dtatlcm. 
If  the  obligation  can  be  enforced  against  her 
at  all,  it  Is  because  the  note  was  payable  In 
Virginia.  Does  the  ftict  that  It  was  so  pay- 
able enable  us  to  apply  the  law  of  this  state 
In  determining  her  capacity  to  make  the 
contract?  If  so,  It  Is  conceded  that  she  was 
liable,  and  that  the  judgment  complained  of 
is  right 

It  would  be  idle  to  say  that  the  question 
Is  free  from  difficulty.  There  ate  substan- 
tial reasons  for  a  difference  of  legal  oplnloD, 
and  the  authbrities  upon  the  subject  are  by 
no  means  In  harmony.  The  exact  question 
has  never  been  decided  in  this  state.  It 
would  be  impossible  in  an  opinion  of  reason- 
able length  to  review  all  of  the  authorities 
bearing  upon  the  subject,  and  it  would  per- 
haps be  unprofitable  to  do  so.  If  such  a  thing 
were  feasible. 

In  the  case  of  Freeman's  Bank  v.  Ruck- 
man,  16  Grat  (57  Va.)  126,  Judge  Moncure 
announced  the  following  general  rule,  upon 
which  there  is  practically  no  conflict  of  opin- 
ion: 

"It  is  a  general  rule  that  every  contract,  as  to 
its  validity,  nature,  interpretation  and  effect, 
or,  as  they  may  be  called,  the  right,  in  contra- 
distinction to  the  remedy,  is  governed  by  the 
law  of  the  place  where  it  is  made,  unless  it  is 
to  be  performed  in  another  place;  and  then  it 
is  governed  by  the  law  of  the  place  where  it  is 
to  be  performed.' 


w 


[2]  This  familiar  and  well-settled  rule, 
however,  cannot  be  said  to  be  conclusive  of 
the  instant  case,  because  as  the  same  was 
applied  by  Judge  Moncure,  and  as  most  com- 
monly illustrated  by  decided  cases,  it  does 
not  relate  specifically  to  the  capacity  of  the 
parties  to  make  a  contract,  but  to  the  valid- 
ity and  effect  of  a  contract  made  by  conced- 
edly  competent  parties. 

Prof.  Baleigh  C.  Minor,  in  his  excellent 
"Conflict  of  Laws,"  says  at  page  410: 

"The  only  law  that  can  operate  to  create  a 
contract  is  the  law  of  the  place  where  the  con- 
tract is  entered  into  (Lex  celebrationis).  If  the 
parties  enter  into  an  agreement  in  a  particular 
state,  the  law  of  that  state  alone  can  determine 
whether  a  coniiract  has  been  made.  If  by  the 
law  of  that  state  no  contract  has  been  made, 
there  is '  no  contract.  Hence,  if  by  the  lex 
celebrationis  the  parties  are  incapable  of  mak- 
ing a  binding  contract,  there  is  ho  contract  up- 
on which  the  law  of  any  other  state  can  operate. 
It  is  void  ab  initio." 

And  the  author  in  support  of  the  text 
quotes  from  the  opinion  in  Campbell  v. 
Crampton,  2  Fed.  417,  423,  as  follows: 

"Upon  principle  no  reason  can  be  alleged 
why  a  contract,  void  for  want  of  capacity  of  the 
party  at  the  place  where  it  is  made,  should  be 


would  have  been  good.    The  reason  and,  au-[held  good  because  it  provides  that  it  shall  be 
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performed  elsewhere,  and  nothing  can  be  fonnd 
in  any  adjudication  or  text-book  to  support 
snch  a  conclusion.  It  is  a  solecism  to  speak 
of  that  transaction  as  a  contract  which  cannot 
be  a  contract  because  of  the  inability  of  the 
persons  to  make  it  such." 

Strong  support  for  the  opinion  thus  ad- 
vanoed  Is  also  found  in  the  case  of  Union 
National  Bank  ▼.  Chapman,  169i  N.  Y.  538,  02 
N.  B.  672,  57  L.  R.  A.  513,  88  Am.  St  Rep. 
614,  in  the  Illinois  case  of  Burr  y.  Beckler, 
264  111.  230,  106  N.  E.  206,  L.  R.  A.  1916A, 
1049,  Ann«  Ca&  1915D,  1132,  and  in  some  of 
the  comments  and  citations  contained  in  the 
annotation  to  these  cases,  as  well  as  in  fhe 
note  to  Mayer  y.  Roche  (N.  J.),  26  L.  R.  A. 
(N.  S.)  763,  hereinafter  mentioned. 

In  (^po^tion  to  the  aboye  view  Is  the  fol- 
lowing pronouncement  by  one  of  the  most 
eminent  of  Virginia  law  writers.  Prof.  John 
B.  Minor: 

"The  law  which  is  to  goyem  in  relation  to 
the  capacity  of  parties  to  enter  into  a  contract 
is  much  disputed  by  the  continental  jurists  of 
Europe.  In  general,  however,  they  hold  that 
the  law  of  the  party's  domicile  ought  to  govern. 
Story,  Confl.  Laws,  |  51  et  seq.  But  the  doc- 
trine of  the  common  law  is  well  established, 
both  in  England  and  America,  that  the  capacity 
of  parties  to  contract  is  with  some  few  excep- 
tions determined  by  the  lex  loci  contractush— 
that  is,  the  law  of  the  place  with  reference  to 
which  the  contract  is  made,  which  is  usually 
the  place  where  it  is  made,  unless  it  is  to  be 
performed  in  another  place  or  country,  and 
then  the  law  of  that  country."  8  Min.  Inst  p. 
148. 

We  are  disposed  to  accept  the  latter  as  the 
rule  applicable  to  the  instant  case,  for  rea- 
sons which  we  shall  now  point  out. 

[3]  It  is  to  be  observed,  in  the  outset,  that 
with  practical  unanimity  the  authorities, 
even  those  relied  upon  by  the  plaintiff  in 
error,  hold  that  the  disability  of  coverture 
arising  from  the  law  of  the  married  woman's 
domicile  does  not  follow  her  into  other  states, 
and  that  if  she  goes  into  another  state  than 
that  of  her  domicile,  and  makes  a  contract 
valid  by  and  to  be  performed  in  accordance 
with  the  laws  of  such  other  state,  she  will 
be  bound  thereby,  even  though  idie  Would 
not  have  been  competent  to  make  the  con- 
tract according  to  the  laws  of  her  own  state. 
In  such  a  case  the  law  of  the  place  where 
the  contract  is  made  will  be  enforced  wher- 
ever the  suit  is  brought,  even  in  the  state 
of  her  domicile,  subject  only  to  the  exception 
that,  if  the  suit  is  brought  in  a  Jurisdiction 
whose  law  imposes  upon  married  women  a 
total  incapacity  to  bind  themselves  by  any 
contract  whatever,  then  perhaps  for  reasons 
of  pubUc  policy  the  contract  will  not  be  en- 
forced. Minor's  Confl.  Laws,  |  72;  Young 
y.  Hart,  101  Va.  480,  484,  44  S.  E.  703;  Arm- 
strong y.  Best,  112  N.  a  69,  17  S.  B.  14,  25 


L.  R.  A.  188,  84  Am.  St  Rep.  473;  Milliken  y. 
Pratt,  125  Mass.  374,  28  Am.  Rep.  241; 
Bell  y.  Packard,  69  Me.  105,  31  Am..  Rep.  251 ; 
Robinson  y.  Queen,  87  Tenn.  445,  11  S.  W. 
38,  3  L.  R.  A.  214,  10  Am.  St  Rep.  690;  57 
L.  R.  A.  513,  note;  L.  R.  A.  1916A,  1055,  note. 
It  follows,  therefore,  beyond  question,  that 
if  Mrs.  Poole  had  merely  stepped  across  the 
state  line  between  Bristol,  Tenn.,  and  Bristol, 
Vs.,  and  signed  the  note  in  the  latter  state, 
she  would  be  held  liable  thereon  in  a  suit 
brought  in  any  state  where  a  married  woman 
can  contract,  including  now  the  state  of  T^i- 
nessee. 

[4]  It  will  be  found,  too,  from  an  examina- 
tion of  tbB  authorities  last  above  dted,  to 
which  many  others  of  like  tenor  and  effect 
might  be  added,  that  most  of  them  concede 
that  the  actual  bodily  presence  of  the  con- 
tracting party  is  not  necessary  to  make  the 
contract  valid  according  to  the  laws  of  some 
other  state  than  that  of  the  domicile.  If, 
for  example,  in  the  instant  case  Mrs.  Poole 
had  delivered  the  note  to  Perkins,  by  mailing 
or  sending  it  to  him  in  Virginia,  then  by  the 
clear  weight  of  authority  she  would  have 
bound  herself  in  accordance  with  the  laws 
of  the  state  of  Virginia  as  fully  as  If  she 
had  actually  crossed  the  state  line  and  signed 
and  delivered  the  note  in  that  jurisdiction. 
This  is  unmistakably  implied,  even  in  the 
New  York  case  of  Union  National  Bank  v. 
Chapman,  supra,  so  strongly  relied  upon  by 
the  plaintiff  in  error. 

[6,  6]  We  are  brought,  therefore,  to  this 
question :  If  Mrs.  Poole  had  actually  come  in- 
to Virginia  and  signed  the  note,  or  had  sent 
it  here  for  delivery  and  acceptance,  would 
there  have  been  any  substantial  legal  differ- 
ence between  the  case  as  thus  supposed  and 
the  case  as  it  actually  exists?  We  think  not. 
It  may  be  stated  as  settled  law  that,  when 
IMirties  make  contracts  wbicb  upon  their 
face  are  to  be  discharged  in  a  state  other 
than  that  in  which  they  are  executed,  they 
are  presumed,  in  the  absence  of  anything  to 
the  contrary,  to  have  intended  the  law  of 
the  state  of  performance,  the  lex  lod 
solutionis,  to  control,  and  thus,  if  intenticm 
can  do  so,  to  have  voluntarily  constituted 
the  law  of  that  state  the  law  of  tiEie  contract, 
or,  as  often  otherwise  expressed,  the  proper 
law  or  the  governing  law.  So  unanimous  are 
the  authorities  on  this  proposition  that  those 
advocating  the  actual  situs  of  the  parties  as 
the  test  of  contractual  capacity  concede  that 
if  the  intent  in  such  cases  is  effectlye  then 
they  are  in  error,  and  the  lex  lod  solutionis 
must  be  regarded  as  the  governing  law. 

The  adoption  of  the  intention  of  the  par- 
ties to  the  contract  as  the  true  criterion  Is 
consistent  with  the  reason  whidi  Prof.  Minor 
assigns  for  his  opinion  that  the  proper  law 
is  the  law  of  the  place  where  the  contract 
is  actually  signed.    He  says: 
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"It  may  be  regarded  as  certain  that  if  the  fin  our  opinion,  bowever,  It  fnmlsbes  th» 


party  enters  into  a  contract  in  the  state  of  his 
domicile,  though  the  contract  is  to  be  performed 
elsewhere,  the  proper  law  governing  his  ca- 
pacity to  enter  into  the  contract  is  the  lex  dom- 
icilii, no  matter  where  the  suit  may  be  brought. 
But  if  the  contract  is  entered  into  in  a  state 
other  than  the  party's  domicile,  he  has  not  the 
same  right  to  claim  the  protection  of  his  dom- 
iciliary law.  He  has  yoluntarily  entered  into 
another  state,  and  has  there  made  an  agreement 
with  persons  who  are  relying  upon  the  law  un- 
der which  he  is  acting.  To  that  law  he  has  sub- 
mitted himself  when  he  makes  the  contract 
there,  and  a  Just  comity  will  ordinarily  demand 
that  the  sovereignty  of  that  state  over  all  acts 
done  there  should  be  respected  in  other  states." 
Conflict  of  Laws,  p.  145. 

If  the  parties,  by  the  mere  act  of  signing 
In  a  state  other  than  their  domicile,  can  give 
validity  to  a  contract  which  would  not  be 
valid  in  their  own  state,  and  If  the  reason 
for  this  is  that  they  are  presumed  to  con- 
tract with  reference  to  the  law  of  such  other 
state.  It  would  seem  to  follow  that  the  actual 
situs  of  the  parties  is  only  Important  as  a 
factor  in  determining  the  law  with  reference 
to  which  they  Intended  to  contract  In  this 
view,  all  that  is  needed  to  divest  a  married 
woman  of  her  domiciliary  incapacity  is  an 
Intention  sufficiently  evidenced  or  expressed 
to  contract  with  reference  to  the  laws  of  a 
state  In  which  the  contract  is  valid,  and,  as 
we  have  Just  seen,  where  the  contract,  like 
the  one  Involved  in  the  Instant  case,  provides 
upon  Its  face  for  performance  in  a  state 
whose  laws  will  uphold  It,  such  provision 
Is  alone  sufficient  to  evidence  an  intention 
to  bring  the  contract  within  the  influence 
of  the  laws  of  the  latter  state.  Building  & 
Loan  Association  v.  Asbworth,  91  Va.  706, 
712,  22  S.  E.  521;  Nickels  v.  Building  & 
Loan  Association,  03  Va.  380,  387,  25  S.  B. 
S ;  Ware  v.  Building  Association,  95  Va.  680, 
684,  29  S.  E.  744,  64  Am.  St.  Rep.  826.  These 
cases  did  not  Involve  the  question  of  con- 
tractual capacity;  but,  granting  that  the 
Intention  of  the  parties  determines  the  prop- 
er law,  the  decisions  here  cited  are  conclusive 
of  the  proposition  that  the  note  In  litigation, 
by  providing  for  payment  in  Virginia  suffl; 
ciently  expressed  such  Intention.  Citations 
to  the  same  effect  might  be  multiplied  in- 
definitely. 

In  the  elaborate  note,  cited  supra  from  L. 
R.  A.  1916A,  1055,  the  learned  author  shows 
that,  if  the  true  criterion  as  to  the  proper 
or  governing  law  is  to  be  foimd  In  the  inten- 
tion of  the  parties,  then  the  law  of  the  place 
of  performance  controls,  and  accordingly  de- 
termines the  question  of  the  capacity  to  make 
a  contract  The  case  to  which  that  note  is 
appended  (Burr  v.  Beckler,  supra),  and  some 
decisions  cited  therein  and  in  the  note,  as 
well  as  the  discussion  by  the  author,  vig- 
orously challenge  the  correctness  of  this  test 


most  satisfactory  and  consistent  solution  of 
the  question.  It  affords  a  simple  and  uni- 
form rule,  fftlr  to  both  parties,  and  applicable 
alike  to  all  contracts,  r^;ardless  of  whether 
the  parties  reside  in  the  same  or  different 
states;  and  it  gives  due  recognition  to  the 
soverdgnty  of  the  state  whose  laws  are  thus 
invoked.  As  to  precedent  and  authority  for 
the  adoption  of  this  test,  it  would  require 
some  boldness  In  the  face  of  the  multitude 
of  apparently  conflicting  decisions  and  text- 
book discussions  bearing  more  or  less  direct- 
ly on  the  question,  to  undertake  to  affirm  that 
the  decided  weight  of  authority  Is  either  for 
or  against  it  We  content  ourselves  with  the 
statement  that  it  appears  to  us  as  being 
supported  by  the  better  reason  and  by  en- 
tirely sufficient  authority. 

In  3  Mln.  Inst  145,  cited  supra.  Prof.  John 
B.  Minor  employs  the  phrase  *'lex  lod  con- 
tractus" to  indicate  the  law  of  the  place 
with  reference  to  which  the  contract  Is  made, 
and  says  that  such  place  is  usually  the  place 
where  it  Is  made,  unless  it  is  to  be  performed 
in  another  place  or  country.  In  other  words, 
according  to  bis  view  the  place  of  the  con- 
tract, in  legal  contemplation,  depends  upon 
the  presumed  Intention  of  the  parties.  This 
definition  or  understanding  of  the  lex  lod 
contractus,  or  law  of  the  place  of  the  con- 
tract, is  not  by  any  means  universally  ap- 
proved, but  it  has  been  very  extensively 
employed  by  high  authority.  The  fact  that 
it  is  not  universally  approved,  of  course,  ac- 
counts for  the  conflict  of  authority  upon  the 
question  at  issue  in  this  case.  The  author- 
ities which  are  at  variance  with  the  conclu- 
sion we  have  reached  are  so  because  of  the 
Intrinsic  effect  accorded  by  them  to  the  local 
situs  of  the  cmitracting  parties  in  determin- 
ing what  is  legally  the  place  of  the  contract 
The  following  authorities,  in  addition  to 
those  already  cited,  support  Prof.  Minor's 
view: 

''It  will  be  presumed  that  the  contract  Is  to 
be  performed  at  the  place  where  it  is  made  and 
is  to  be  governed  by  its  laws,  if  there  is  noth- 
ing in  the  terms  of  the  contract  or  in  the  ex- 
planatory circumstances  of  its  execution  incon- 
sistent with  that  intention.  Bat  if  by  the  terms 
of  the  contract  it  is  to  be  performed  In  a  place 
other  than  the  place  of  execution,  the  place  of 
performance  will  ordinarily  be  deemed  the  place 
of  contract,  at  least  unless  the  parties  otherwise 
intended."  22  Am.  &  Eng.  Ency.  L.  (2d  Ed.) 
1325. 

In  Robinson  v.  Queen,  87  Tenn.  445,  446, 
11  S.  W.  38,  3  L.  R.  A.  214,  215,  10  Am.  St 
Hep.  690,  691,  the  Supreme  Court  of  Tennesee 
said: 

"Though  some  authorities  may  be  found  to 
the  contrary,  it  may  now  be  said  to  be  well-set- 
tled law  that  the  validity  of  a  contract,  the 
obligation  thereof,  and  capacity  of  the  parties 
thereto,  is  to  be  determined  by  the  lex  loci  con- 
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tractUB  (in  the  sense  of  the  place  of  perform- 
ance), unless  there  be  something  in  the  contract 
which  is  deemed  hurtful  to  the  good  morals,  or 
injurious  to  the  rights  of  its  own  citizens,  by  the 
laws  of  the  state  or  country  whose  eourts  are 
called  upon  to  enforce  the  contract  made  in  a 
foreign  state  or  country." 

In  that  case  the  canrt  was  dealing  witb 
a  contract  made  In  Kentucky,  to  be  performeil 
in  Kentucky  by  a  married  woman  domiciled 
in  Kentucky;  but  the  language  qaoted  shows 
that  the  Tennessee  court  intended  the  phrase 
"lex  lod  contractus,"  in  the  sense  of  the  place 
of  performance,  to  refer  to  the  legal  seat  or 
place  of  the  contract 

Mr.  Freeman,  in  a  note  to  McGarry  ▼•  Nick- 
lin,  65  Am.  St  Rep.  48,  says : 

"Where  the  parties  to  a  contract  reside  in 
different  states  or  countries,  unless  they  take 
the  trouble  to  both  go  to  the  same  place,  one 
of  them  must  manifest  his  assent  in  one  state 
or  country  and  the  other  in  another.  We 
think  it  absurd,  for  the  purpose  of  determining 
the  place  of  the  contract  and  by  what  laws  it 
shall  be  construed  and  its  validity  adjudged,  to 
inquire  which  of  the  parties  happened  to  mani- 
fest his  assent  last,  or  what  was  the  mode  or 
place  of  delivery.  From  the  contract,  or  from 
it  and  other  competent  evidence,  tiie  place 
where  it  was  intended  to  be  executed  or  en- 
forced can  be  made  evidenL  Hie  performance 
of  the  contract  is  the  essential  thing,  and,  in 
our  judgment,  should  control,  and  tile  place 
where  that  performance  is  to  take  place  should 
be  deemed,  for  all  substantial  purposes,  the 
place  of  the  contract" 

In  Story  on  Conflict  of  Laws,  f  801a,  it  is 
said: 

*'But  several,  and  indeed  most  of  them  Qu- 
dicial  decisions  xmder  discussion  by  the  au- 
thor], do  expressly  and  directiy  recognise  the 
rule  that  where  the  contract  Is  made  in  one 
place  and  is  to  be  performed  in  another,  not 
only  may  the  law  of  the  latter  be  properly  call- 
ed the  locus  contractus,  but  that  it  ought  in  all 
respects,  except  as  to  tiie  formalities  and 
solemnities  and  modes  of  execution,  to  be  deem- 
ed the  rule  to  govern  such  eases." 

See,  also,  Pritchard  ▼.  Norton,  lOtS  U.  S. 
124,  1  Sup.  Ct  102,  27  li.  B3d.  104,  106;  Miii« 
Confl.  Laws,  pp.  862,  363,  and  numerous  cases 
cited  In  note  3  thereto;  Freeman's  note,  55 
Am.  St  Rep.  77a 

The  definition  of  the  lex  lod  contnLctus* 
as  aboTe  expressed  or  implied,  has  been  the 
subject  of  criticism  from  ^ninently  respect* 
able  writers;  but  it  must  be  conceded  that, 
however  plausible  the  objection  to  this  use 
of  the  phrase  may  be,  the  authorities  thus 
^sing  it  are  themselves  of  Very  high  rank, 
and  are  more  numerous  than  those  holding 
the  opposite  view. 

It  may  be  remarked,  in  passing,  that  no 
question  arises  in  this  case  as  to  the  formal- 
ities attending  the  execution  of  the  note 
sued  on* 


We  will  condude  this  discussion  by  m  ref- 
erence to  a  few  cases  dealing  concretely  with 
the  question  at  issue,  and  in  which  the  law 
of  the  place  of  performance,  instead  of  the 
place  of  execution  and  delivery,  has  been 
held  to  be  the  prager  law  in  determining  the 
capacity  of  married  women  to  make  a  con- 
tract 

The  case  of  Bamn  t.  Birchall,  160  Pa.  164, 
24  AtL  620,  30  Am.  St  Rep.  797,  involved  the 
validity  of  a  bond  and  mortgage  executed 
by  a  married  woman  in  Pennsylvania  in  con- 
summation of  a  purchase  by  her  of  real  estate 
in  Delaware.  According  to  the  laws  of  Penn- 
sylvania a  married  woman  could  not  bind 
herself  personally  by  such  a  bond,  but  she 
could  do  so  by  the  laws  of  Delaware.  The 
question  was  whether  her  rights  and  obli- 
gations under  the  bond  were  to  be  determined 
by  the  laws  of  Delaware  or  by  those  of 
Pennsylvania.  The  suit  was  brought  in  Penn- 
sylvania, and  she  was  held  liable  on  the 
ground  that  the  contract  was  a  Delaware 
contract  and  therefore  controlled  as  to  its 
validity  by  the  laws  of  that  state.  It  is  tnie 
that  the  court  fbund  that  the  contract  thongb 
actually  signed  in  Pennsylvania,  was  deliT- 
ered  and  became  binding  in  Delaware,  and 
seems  to  have  finally  rested  the  decision  on 
that  ground;  but  the  case  nevertheless  dis- 
tinctly holds  tilat  the  capadty  of  a  married 
woman  to  contract  is  an  element  to  be  deter- 
mined by  the  place  of  performance.  The  opin- 
ion says: 

''If  it  be  conceded  that  the  bond  and  mortgage 
were  executed  in  this  state  [Pennsylvania],  yet 
it  appears  upon  their  face  that  they  were  to  be 
performed  in  the  state  of  Delaware,  and  the 
general  rule  is  tiiat  in  such  cases  the  instru- 
ment is  governed  as  to  its  validity,  nature,  ob- 
ligation, and  interpretation  by  the  laws  of  the 
place  where  it  is  to  be  performed"— citing  Story 
on  Conflict  of  Laws,  i  280;  2  Kenfs  Conu 
449. 

Mayer  ▼.  Roche,  77  K.  J.  Law,  681,  70  AtL 
235,  26  L.  R.  A.  (N  S.)  763,  is  a  strong  case 
and  is  much  in  point  The  action  there  was 
on  a  promissory  note,  in  which  a  married 
woman  appeared  as  a  Joint  maker.  It  ap- 
peared that  the  note  was  signed  by  Mrs. 
Rochei  in  New  Jersey,  where  she  resided,  bnt 
was  dated  and  payable  in  New  York.  By  the 
Niew  Jersey  law  it  was  void,  but  by  the  New 
York  law  it  was  valid.  The  court  in  New 
Jersey,  in  Thompson  v.  Taylor,  66  N.  J.  Law, 
253,  49  Aa  644,  54  L.  R.  A.  585,  88  Am.  St 
Rep.  485,  had  previously  held  that  the  law  of 
the  place  of  contract  was  decisive  on  the 
question  of  the  competency  of  a  married  wo- 
man to  make  a  contract  The  question  in  the 
Roche  Case,  therefore,  was,  as  stated  in  the 
opinion,  whether  "the  place  of  contract  was 
New  York  or  New  Jersey.^'  Tlie  court  adopt- 
ing  the  intention  of  the  parties  as  the  true 
criterion,  said: 
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''What,  then,  most  be  presumed  to  have  been 
Che  intention  of  the  parties  to  the  note  in  anit 
as  to  the  law  by  wUch  their  contract  was  to 
be  governed?  We  think  the  fact  that  it  was 
dated  in  New  York  indicates  that  the  parties 
meant  to  be  boand  by  New  York  law.  It  has 
been  so  held  in  our  Supreme  Oourt  in  Hoppins 
y.  Miner,  17  N.  J.  Law,  185.  In  addition,  the 
fact  that  the  note  was  payable  in  New  York  is 
rafSieient  of  itself  to  justify  the  condosion  that 
New  York  law  was  the  law  contemplated.  It 
has  been  so  held  in  this  state  in  cases  involving 
the  question  of  usury.  Ball  v.  Ck>nsolidated 
Franklinite  Co.,  82  N.  X  Law,  102;  Freese  y. 
Brownell,  35  N.  J.  Law,  285,  10  Am.  Bep. 
239.  Authority  in  other  jurisdictions  is  ample. 
Andrews  v.  Pond,  18  Pet  65,  10  L.  Ed.  61; 
Pritchard  v.  Norton,  106  U.  S.  124  [1  Sup.  Ct 
102,  27  L.  Ed.  104];  London  Assur.  Co.  y. 
Companhia  de  Moagens,  167  U.  S.  149  [17 
Sap.  Gt  785,  42  L.  Ed.  118];  Shoe  &  Leath- 
er Nat.  Bank  y«  Wood«  142  Mass.  668,  8  N.  B. 
753.  This  view  of  the  presumed  intention  of  the 
parties,  based  upon  the  well-settled  rules  as  to 
the  effect  of  the  place  where  the  contract  is 
made  and  the  place  where  it  is  to  be  performed. 
Is  in  accord,  also,  with  the  general  principle, 
which  would  lead  us  to  hold  that  the  parties 
meant  to  make  a  binding  contract,  and  that 
nether  meant  to  mislead  the  other." 

See,  also,  Basilea  y.  Spagnuolo,  80  N.  J. 
Law,  88,  77  AtL  531;  Flske  Rubber  Ga  y. 
Mailer,  42  App.  D.  G.  49;  Hammerstein  y. 
Sylvia,  66  Misc.  Rep.  650,  124  N.  Y.  Sapp. 
586. 

We  coDClode,  tberefoiep  that  the  note  sued 
on  in  this  case  moat  be  conatroed  as  haying 
been  executed  with  reference  to  the  laws  of 
the  state  of  Virginia ;  that  it  became  to  all 
legal  intents  and  purposes,  so  for  as  its  yalid^ 
ity  is  concerned,  as  truly  a  Virginia  note  as 
If  it  bad  been  signed  and  delivered  here ;  that 
by  the  laws  of  this  state  Mrs.  Poole  could 
haye  legally  executed  the  same;  and  that, 
therefore,  the  lower  court  was  ristht  in  hold- 
ing her  liable. 

The  judgment  is  accordingly  afBrmed« 

Affirmed. 


<12S  Va.  288) 

iSGHARD  y.  WAGGONER  et 

(Supreme  Court  of  Appeals  of  Virginia.    Noy. 

20,  1919.) 

1.  ByiDBNOE    «s>419(2)  ^  Paboi«    syiranoK 

SHOWIirO  CONSIDERATIOF   FOB  DKBA. 

Parol  evidence  is  admissiUe  to  show  the 
true  consideration  for  a  conyeyance,  and  that 
the  actual  consideration  paid  or  promised  was 
different  from  that  stated  in  the  deed,  if  the 
CTidence  does  not  alter  or  contradict  the  legal 
import  of  the  deed. 

2.  Deeds  ^=»l9~iNSEPABkBXJB  chabaotbb  or 

COKSIOEBAIION    FOB    LITB   IXABB    AND    CON- 
7ETANCE  OP  BBJCAINDBB. 

Where  father  and  mother  deeded  land  to 
daught^r  on  their  death,  retaining  a  life  es- 


tate, and  leasing  to  daughter  for  life  in  con- 
sideration of  daughter's  paying  their  debts 
and  supporting  them  during  their  Uyes,  and, 
after  the  father  and  mother  left  her  house  on 
account  of  quarrels,  the  daughter  refused  to 
pay  their  debts  or  taxes  on  the  land  promptly, 
the  consideration  for  the  conveyance  to  her  of 
the  remainder,  and  the  consideration  for  the 
lease  of  the  life  estate  to  her  could  not  be  ap- 
portioned or  separated,  and  the  deed  was  sub- 
ject to  cancellation  in  the  father's  and  moth- 
er's suit  for  failure  of  consideration,  though 
there  was  a  reserved  right  in  them  to  cancel 
the  lease  for  failure  to  support  and  to  reas- 
aume  possession  at  wilL 

S.  Gancbixation  or  instbuhentb  ^=»82  — 
Cancellation  or  deed  whose  oonsideba- 

TION   HA8  rAILED. 

Equity  has  jurisdiction  to  cancel  con- 
veyances the  consideration  for  which  has  failed. 

4.  Equitt  «s»39(l)— Rkiention  or  jiTBXsmo- 

TION  once  ACQUntED. 

Having  acquired  jurisdiction  of  a  suit  to 
cancel  a  deed,  the  eqidty  court  should  adminis- 
ter such  relief  as  appears  to  be  proper  in  the 
particular  case. 

Suit  by  Urlali  Waggoner  and  wife  against 
Barbara  Ediard.  From  decree  for  plaintiffs, 
defendant  appeals.    Alflrmed. 

Jos.  A.  Glasgow,  of  Staunton,  for  appellant. 

John  M.  Colaw,  of  Monterey,  and  Timber- 
lake  4b  NehKA  and  L.  Travia  Whiter  all  of 
Staunton,  for  appe&ees. 

« 

PRBNTIS,  J.  This  gait  was  brought  by 
Uriah  Waggoner  and  his  wife  for  the  pur- 
pose of  canceling  and  annulling  a  deed  by 
which  they  bad  conveyed  to  tiieir  daughter, 
the  appellant,  their  tract  of  land  and  certain 
personal  property;  the  bill  allegiiig  fraud  in 
the  procurement  of  the  deed  and  failure  of 
consideration.  The  circuit  court  granted  the 
relief  prayed  for,  and  from  that  decree  this 
appeal  was  allowed.  Since  then  Uriah  Wag- 
goner has  died  and  the  cause  has  been  re- 
vived in  the  name  of  his  widow  and  cftiildren. 

The  aeed  reads  tlms: 

"This  deed,  made  this  26th  day  of  January, 
1914,  between  Uriah  Waggoner  and  Saral^  C. 
Waggoner,  his  wife,  parties  of  the  first  part, 
and  Barbara  Echard,  party  of  the  second  part, 
witnesseth: 

"That  for  and  in  consideration  of  fhe  sum  of 
one  dollar  paid  by  the  party  of  the 'second  part 
to  the  parties  of  the  first  part,  the  receipt  of 
which  is  hereby  acknowledged,  and  for  and  in 
consideration  of  the  premises  hereinafter  stat- 
ed, the  parties  of  the  first  part  do  convey  with 
general  warranty  unto  the  party  of  the  second 
part,  all  their  land  lying  in  the  county  of 
Highland,  in  the  state  of  Virginia,  being  the 
land  on  which  the  parties  of  the  first  part  now 
reside,  adjoining  the  lands  of  Geo.  A.  Smith, 
Isaac  Simmons,  Web  Kiser  and  others,  but  the 
parties  of  the  first  part  do  retain  a  life  estate 
in  .the  said  land  for  tluanselves  and  the  sur- 
vivor. 
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"And  in  consideration  of  the  agreement  of  the 
party  of  the  second  part  this  day  with  the  parties 
of  the  first  part  that  she  shall  pay  all  the  debts 
of  the  parties  of  the  first  part  and  pay  the 
taxes  on  the  said  land  each  year  as  long  as  the 
parties  of  the  first  part  live  and  that  she  will 
maintain  and  support  the  parties  of  the  first 
part  as  long  as  they  live,  furnish  them  suffi- 
cient clothing,  food  and  a  good  house  in  which 
to  live,  pay  their  doctor  bills  and  take  care  of 
them  in  all  respects  according  to  their  station 
in  life,  the  parties  of  the  first  part  do  grant 
possession  of  the  said  land  to  the  party  of  the 
second  part  and  agree  that  she  shall  keep  the 
possession  of  the  said  land  as  long  as  she  cares 
for  them  properly,  maintains  and  supports  them 
comfortably  and  according  to  their  station  in 
life,  and  also  give  the  party  of  the  second  part 
the  right  to  make  use  of  all  the  personal  prop- 
erty on  the  said  land  which  she  may  see  fit 
to  use.  And  if  all  the  parties  to  this  deed  re- 
main satisfied  with  the  present  arrangement  as 
long  as  the  first  part  Uve  then  this  contract  or 
lease  of  the  land  is  to  stand.  But  the  parties 
of  the  first  part  distinctly  preserve  the  right  to 
require  the  party  of  the  second  part  to  give 
possession  of  the  said  land  and  all  personal 
property  actually  belonging  to  the  parties  of 
the  first  part  at  any  time  the  parties  of  the 
first  part  may  conclude  that  the  party  of  the 
second  part  is  not  properly  maintaining,  sup- 
porting and  caring  for  the  parties  of  the  first 
part  so  that  the  parties  of  the  first  have  the 
right  to  take  possession  of  the  said  land  at 
any  time  they  may  see  fit  and  keep  the  same 
as  long  as  they,  the  parties  of  the  first  part 
live  and  as  long  as  either  of  them  live.  But 
at  the  death  of  the  survivor  of  the  parties  of 
the  first  part  the  said  land  goes  to  the  party 
of  the  second  part. 

"And  it  is  understood  and  agreed  by  all  par- 
ties to  this  deed  that  the  parties  of  the  first  part 
have  the  right  to  live  in  the  home  now  occupied 
by  the  party  of  the  second  part  or  in  the  home 
mentioned  and  described  in  this  deed  and  here- 
by conveyed,  either  they  may  see  fit.  And  if 
the  party  of  the  second  part  does  not  live  as 
long  as  both  the  parties  of  the  first  part,  then 
her  right  to  the  possession  of  the  said  land  and 
all  the  property  thereon  belonging  to  the  parties 
of  the  first  part  ceases. 

"Given  under  our  hands  and  seals  this  26th 
day  of  Jan.  1014." 

It  \B  contended  for  the  appellant  that  the 
conveyance  of  the  remainder  after  the  expira- 
tion of  the  joint  life  estate  which  was  re- 
tained by  the  grantors  is  an  absolute,  uncon- 
ditional gift,  and  that  the  consideration  for 
the  deed  which  she  was  to  furnish  relates 
only  to  the  lease  of  the  life  estate;  while  for 
the  appellees  it  is  claimed  that  the  consider- 
ations in  the  contemplation  of  the  parties 
for  the  contract  as  an  entirety  were  those  ex- 
pressed in  the  deed,  and  relate  to  the  re- 
mainder as  well  as  to  the  lease  of  the  life 
estate. 

The  considerations  thus  expressed  in  the 
clause  conveying  the  remainder  are  one  dol- 
lar and  "the  premises  hereinafter  stated," 
and  in  the  succeeding  clause,  leasing  the  life 
estate,  that  the  grantee  shall  pay  all  of  the 
debts  of  the  grantors,  pay  the  taxes  on  the 


land  each  year  as  long  as  the  grantors  live, 
that  she  shall  maintain  and  support  the 
grantors  during  their  lives,  furnish  them  suf- 
ficient food,  clothes,  and  a  good  house  in 
which  to  live,  pay  their  doctor's  bills,  and 
take  care  of  them  In  all  respects  according 
to  their  station  in  life.  Although  these  con- 
siderations are  fully  and  definitely  expressed 
only  in  the  clause  relating  to  the  lease,  they 
are  very  clearly  the  considerations  whidi  are 
also  referred  to  in  the  preceding  clause  of 
the  deed  granting  the  remainder,  and  indef- 
initely expressed  by  the  words,  "in  considera- 
tion of  the  premises  hereinafter  stated.** 

[1]  The  case  is  not  free  from  difficulty  if 
the  language  of  the  instrument  alone  Is  con- 
sidered; but  it  is  well  settled  that  parol  evi- 
dence is  admissible  to  show  the  true  consid- 
eration for  a  conveyance,  and  that  the  actual 
consideration  paid  or  promised  was  dilferent 
from  that  stated  in  the  deed,  provided  such 
evidence  does  not  alter  or  contradict  the  legal 
import  of  the  deed.  Martin  ▼.  Hall,  115  Va. 
358,  70  S.  E.  320. 

[2]  The  deed  together  with  the  parol  evi- 
dence in  this  case  show  very  clearly  indeed 
that  the  grantors  did  not  intend  to  make  an 
absolute  gift  of  any  part  of  their  entire  es- 
tate to  the  appelant,  their  daughter.  They 
were  willing  to  execute  a  will  giving  her  their 
property  at  their  death,  if  their  daughter 
would  pay  their  debts  as  well  as  support  and 
maintain  them  during  their  lives.  It  was  on- 
ly after  persuasion  and  the  refusal  of  the 
daughter  to  undertake  such  an  obligation  un- 
less they  would  make  her  an  irrevocable 
deed,  that  they  executed  the  instrument  in 
question,  which  is  described  by  the  parties 
as  "something  between  a  deed  and  a  will." 
There  is  no  evidence  of  fraud  in  the  procure- 
ment of  the  instrument,  but  it  is  established 
that,  after  a  residence  of  less  tlian  three 
months  in  the  daughter's  home,  the  parents 
wentl  back  to  their  old  home,  because  the 
disagreements  were  sharp  and  apparently  Ir- 
reconcilable. It  is  noted,  however,  that  under 
the  deed  itself  the  grantors  had  the  option 
either  to  live  in  the  liome  of  the  grantee  or 
in  their  old  home  which  was  conveyed  by  the 
deed;  so  that  merely  returning  to  their  old 
home  could  not  of  itself  be  construed  as 
voking  and  canceling  the  lease  of  the  life 
tate  to  the  daughter. 

It  clearly  appears  that,  after  the  return  of 
her  father  and  mother  to  the  old  home,  the 
daughter  refused  to  pay  their  debts,  which,  as 
we  construe  the  contract,  she  was  dearly  un- 
der obligations  to  do.  The  consideration  for 
the  conveyance  of  the  remainder  and  the  con- 
siderations for  the  lease  of  the  life  estate  to 
the  daughter  cannot  be  distinguished,  appor- 
tioned, or  separated.  There  was  a  single  con- 
tract which  imposed  upon  the  grantee  the  oh- 
ligation  both  to  pay  the  debts  and  to  furnish 
support  and  maintenance.  There  is  nothing 
then  in  the  record  which  Justifies  the  conclu- 
sion that  the  grantors  intended  to  make  an 
unconditional  gift  of  the  remainder  after  the 


W.Va.) 


BIAS  V.  GLOBE  <fe  RUTGERS  FIRE  INS.  CO. 

(101  &S.) 


247 


expiration  of  the  life  estate.  The  clause  la 
the  deed  which  is  relied  upon  for  the  contrary 
view  is  this: 

"But  at  the  death  of  the  surviTor  of  the  par- 
ties of  the  first  part  the  said  land  goes  to  the 
party  of  the  second  part." 

Standing  alone,  this  clause  supports  that 
contention,  possibly;  but  It  does  not  stand 
alone,  and  must  be  considered  along  with, 
every  other  part  of  the  Instrument  being  con- 
strued, as  well  as  with  reference  to  the  parol 
evidence  showing  the  motive  and  true  con- 
sideration for  the  entire  conveyance.  This 
language  appears  In  the  paragraph  of  the 
deed  which  provides  for  the  lease  of  the 
life  estate,  and  immediately  follows  the  re- 
servation to  the  grantors  of  the  right  to  can- 
cel this  lease  for  failure  to  support  and  to 
resume  possession  of  the  property  at  will. 
The  clause  quoted  should  be  construed  as  re- 
lating to  this  reservation  and  to  mean  that 
the  mere  resumption  of  possession  of  the 
land  and  personal  property  should  not  of 
itself  defeat  the  remainder  after  the  expira- 
tion of  the  life  estate,  and  should  not  be 
construed  to  relieve  the  grantee  from  her  ob- 
ligation to  supply  the  consideration  (except 
so  far  as  prevented  from  doing  so)  which  un- 
der the  deed  she  was  required  to  provide. 

Inasmuch,  therefore,  as  the  grantee  failed 
to  pay  the  taxes  promptly,  as  required  by  the 
conveyance,  and  has  expressly  repudiated  her 
obligation  to  pay  the  debts,  she  has  failed  to 
supply  the  consideration  which  she  was 
bound  to  supply,  and  it  follows  that  the  trial 
court  has  rightly  determined  that  the  gran- 
tors are  entitied  to  have  the  instrument  can- 
celed for  such  failure  of  consideration. 

[3,4]  The  ^risdiction  of  equity  in  such  cas- 
es is  well  settied,  and,  having  acquired  juris- 
diction, the  court  should  administer  such  re- 
lief as  appears  to  be  proper  in  the  particular 
case.  Keister  v.  Cubine,  101  Va.  768,  45  S. 
B.  285. 

Rescission  of  the  deed  was  the  relief  grant- 
ed in  Lfowman  v.  Crawford,  d9  Va.  688,  40 
S.  B.  17 ;  Martin  v.  Hall,  115  Va.  858,  79  S.  B. 
320;  and  Tysor  v.  Adams,  116  Va.  239,  81 
S.  E.  76,  51  li.  R.  A.  (N.  S.)  1197.  And  this  is 
the  relief  which  should  be  graifted  in  this 
case. 

Affirmed* 


(85  W.  Va.  184) 

BIAS  V.  GIX)BB  &  RUTGERS  VIRB  INS. 

CO.    (No.  3825.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Nov.  18,  1919.) 

(Byttdbits  by  the  Court.) 

1.    INSUBANCS    ^=9323(1)— FOBFEITUBB    PROVI- 
SION ;     REASONABLENESS. 

A  covenant  or  stipulation  in  a  policy  of 
fire  insurance  that  the  entire  policy  shall  be 


void  in  case  the  premises  shall  become  vacant* 
and  80  remain  longer  than  a  certain  period  of 
time,  is  a  reasonable  and  valid  provision,  and 
in  case  such  insured  premises  are  destroyed  by 
fiire  while  vacant,  after  having  so  remained  for 
a  longer  time  than  allowed  by  the  terms  of  the 
policy,  the  insured,  in  the  absence  of  a  waiver  of 
such  condition,  will  not  be  entitied  to  recover 
the  indemnity  provided  in  the  policy. 

2.  Insurance  «=>377(1),  665(8)— Conditions; 

EVIDENCE  of  WAIVER. 

The  waiver  hy  the  insurer  of  one  of  the 
conditions  or  warranties  in  a  policy  of  insur- 
ance is  not  evidence  that  another  condition  or 
warranty  therein  contained  is  also  waived.  Or- 
dinarily a  condition,  stipulation,  or  warranty 
contained  in  a  policy  of  insurance  applicable 
to  the  subject-matter  can  only  be  waived  in 
the  manner  provided  in  the  policy,  or.  by  some 
act  or  conduct  upon  the  part  of  the  insurer,  after 
being  informed  of  the  facts  constituting  a  breach 
of  the  warranty  or  stipulation,  from  which  it 
may  reasonably  be  inferred  that  such  insurer 
hitends  the  policy  to  remain  in  force  notwith- 
standing sDch  breach. 

3.  Insurance  ^=>385— Conditions;    waiver 
OF  condition  against  vacancy. 

Where  a  policy  of  fire  insurance  provides 
that  the  entire  policy  shall  be  void,  unless  other- 
wise provided  by  indorsement  thereon  or  at- 
tached thereto,  if  the  interest  of  the  insured  shall 
be  other  than  that  of  unconditional  sole  owner- 
ship, or  if  the  property  shall  become  vacant 
and  unoccupied,  and  so  remain  for  a  period 
longer  than  10  days,  an  indorsement  attached  to 
said  policy,  stating  that  the  interest  of  the 
insured  is  that  of  fee  simple  in  remainder, 
after  a  certain  life  estate  tiierein  mentioned, 
will  not  make  inapplicable  or  waive  the  condi- 
tion or  warranty  rendering  the  policy  void  in 
case  the  premises  are  vacant  at  the  time  of 
the  fire,  and  had  been  so  vacant  for  a  longer 
period  than  that  provided  in  the  policy. 

Error  to  Circuit  Court,  Mingo  County. 

Action  by  B.  R.  Bias,  trustee,  against  the 
Olobe  ft  Rutgers  Fire  Insurance  (Company. 
Judgment  for  defendant,  and  plaintiff  brings 
error.    Affirmed. 

Wade  H.  Bronson  and  Wiles  &  Bias,  all  of 
Williamson,  for  plaintiff  in  error. 

Goodykoontz  &  Scherr,  of  Williamson,  and 
Sexton  &  Roberts,  of  Bluefleld,  for  defendant 
In  error. 

RITZ,  X  On  August  26,  1916,  the  defend- 
ant issued  to  the  plaintiff  a  policy  of  fire  in- 
surance covering  for  one  year  a  house  in  the 
dty  of  Williamson,  W.  Va.,  and  providing  for 
indemnity  in  the  sum  of  $1,500.  The  policy 
was  issued  on  what  is  known  as  the  New 
York  standard  form,  and  provides  that  the 
same  shall  be  void,  unless  otherwise  provided 
by  agreement  indorsed  thereon  or  attached 
thereto,  if  the  interest  of  the  insured  be  oth- 
er than  unconditional  sole  ownership,  and 
further  that  the  said  policy  shall  be  void  if 
the  building  described  becomes  vacant  or  un- 
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occupied,  and  bo  remains  for  10  days.  There 
are  many  other  stipulations,  conditions,  and 
warranties  contained  in  the  policy,  but  these 
are  the  ones  that  are  particularly  Involved 
in  this  litigation.  The  plaintiff  owned  the 
remainder  in  the  property  after  the  life  es- 
tate of  Sylvanla  Wolford,  and  for  the  purpose 
of  showing  his  real  interest  in  it  an  indorse- 
ment was  attached  to  the  poUoy  as  follows: 

"This  policy  covers  the  fee-simple  interest  of 
B.  R.  Bias,  trustee.  In  the  remainder  of  the 
property  insured  after  the  life  estate  of  Syl* 
vanla  Wolford  in  house  and  improvements  on 
lot  7,  block  13,  Williamson,  West  Virginia.' 


M 


At  the  time  the  pdlicy  was  Issued,  and  at 
the  time  of  the  Are,  the  life  tenant  was  liv- 
ing. The  house  was  destroyed  by  fire  on  the 
19th  of  May,  1917.  It  had  been  vacant  and 
unoccupied  from  the  23d  of  April  preceding. 
It  is  agreed  that  neither  the  Insured  nor  the 
insurer  knew  that  the  premises  were  vacant 
during  this  period.  Because  of  the  fact  that 
the  house  was  vacant  and  unoccupied  at  the 
time  of  the  fire,  and  had  been  so  vacant  and 
unoccupied  for  more  than  10  days,  the  in- 
sured refused  to  pay  the  indemni^  provided 
la  the  policy,  and  this  suit  was  brought  for 
the  purpose  of  recovering  the  same. 

[1,2]  It  is  very  imiformly  held  that  a  con- 
dition or  stipulation  in  a  policy  of  fire  Insur^ 
ance,  providing  that  the  same  shall  be  ren- 
dered void  if  the  premises  Insured  shall  re- 
main vacant  and  unoccupied  for  a  specific 
length  of  time,  is  a  reasonable  and  binding 
condition^  and  should  such  premises  be  de- 
stroyed by  fire  while  vacant  and  unoccupied, 
and  after  the  same  had  so  remained  for  a 
longer  time  than  that  provided  in  the  policy, 
the  Insurer  will  be  discharged  from  paying 
the  indemnity  therein  provided.  Joyce  on 
Insurance,  |  2229;  2  Oooley's  Briefs  on  the 
Law  of  Insurance,  p.  1652  et  seq.;  19  Gya 
726;  14  B.  0.  U  title  "Insurance,"  |  281  et 
seq.  Indeed,  it  is  not  contended  by  the  In- 
sured that  this  stipulation  is  not  a  reason- 
able and  binding  one,  but  he  Insists  that  when 
the  company  placed  the  indorsemeht  thereon, 
showing  that  he  was  the  owner  of  the  re- 
mainder after  the  life  estate  of  Sylvanla  Wol- 
ford, it  thereby  had  information  that  he  was 
not  entitled  to  the  possession  of  the  property, 
and  could  not  control  the  same,  and,  having 
this  information,  it  waived  the  condition  in 
the  policy  requiring  the  premises  to  be  oc- 
cupied. His  contention  Is  that  when  the  in- 
surer wrote-  the  policy,  with  the  knowledge 
that  he  was  a  remainderman,  and  did  not 
have  the  right  to  the  possession  of  the  prop- 
erty, It  thereby  waived  the  performance  upon 
his  part  of  all  promissory  warranties,  which 
could  only  be  performed  by  one  having  the 
possession,  or  the  right  to  the  possession,  and 
because  of  the  fact  that  only  one  having  the 
possession,  or  the  right  to  the  possession, 
could  control  the  occupancy  of  the  premises, 
this  condition  avoiding  the  policy  in  case  the 


same  became  vacant  and  unoccupied  did  not 
apply  to  the  estate  covered  by  this  policy  of 
insurance. 

Counsel  in  argument  admit  that  they  can 
find  no  authority  on  either  side  of  this  prop- 
osition, and  after  a  careful  search  we  are 
likewise  unable  to  find  any  case  directly  in 
point,  or  even  any  authority  from  which  a 
reasonable  analogy  can  be  drawn.    There  are 
many  cases  which  hold  that,  where  one  in- 
sures his  property  and  assigns  the  policy  to 
a  mortgagee,  the  mortgagee  wlU  not  be  per- 
mitted to  collect  the  Indemnity  provided  in 
the  policy,  unless  the  owner  could  have  col- 
lected it  in  case  there  had  been  no  assign- 
ment;   but  these  cases  furnish  no  authority 
for  the  proposition  here,  for  the  reason  that 
the  estate  insured  in  that  class  of  cases  is 
that  of  the  owner,  and  the  mortgagee  is  sim- 
ply the  party  appointed  to  receive  the  money 
in  case  of  loss.    There  is  another  class  of 
cases  which  arises  under  what  Is  known  as 
the  "union  mortgage  clause."     This  clause 
provides  that  the  mortgagee,  to  whom  the 
policy  is  assigned,  is  not  to  be  affected  by  the 
defaults  of  any  other  party,  and  under  such 
a  provision  it  has  been  very  uniformly  held 
that  the  mortgagee  could  collect  the  insur- 
ance in  a  case  in  which  the  insured  would  be 
barred  because  of  the  breach  of  some  con- 
dition on  his  part;  but  this  right  to  recover 
is  based  upon  the  fact  that  by  agreeing  to 
that  stipulation  the  Insurer  makes  a  new  con- 
tract with  the  mortgagee  agreeing  with  him 
to  pay  the  indemnity,  even  though  the  insured 
should  be  guilty  of  a  breach  of  some  of  the 
conditions  of  the  policy,  and  the  right  to  re- 
cover in  these  cases  Is  based  upon  this  spe- 
cial agreement    It  has  also  been  held  that, 
where  a  mortgagee  insures  his  own  interest 
in  real  estate  as  such,  he  may  recover  upon 
the  policy  of  insurance,  notwithstanding  the 
property  may  have  been  treated  in  such  man- 
ner by  the  owner  as  to  avoid  the  insurance 
if  it  had  been  procured  by  him.    For  Instance. 
It  is  held  that,  where  a  mortgagee  insures  his 
Interest  in  real  estate,  the  policy  will  not  be 
avoided  because  the  owner  of  the  equity  of 
redemption*  sells  or  incumbers  his  Interest; 
but  this  throws  no  light  upon  the  question  we 
have  here,  for  the  reason  that  the  covooant 
in  the  poUcy  is  not  against  alienation  of  any 
interest  except  that  which  is  insured,  and  so 
long  as  the  interest  insured  is  not  alienated 
or  incumbel^ed  that  condition  of  the  policy  Is 
not  broken. 

[3]  Can  it  be  said  that  by  placing  the  in- 
dorsement upon  the  policy  above  referred  to 
the  Insurer  in  this  case  waived  the  condition 
in  the  policy  relied  upon  to  defeat  recovery, 
or  made  that  condition  inapplicable  to  the  es- 
tate insured?  It  must  be  borne  in  mind  that 
there  are  many  conditions  and  promissory 
warranties  contained  In  this  policy,  and  if  it 
should  be  held  that  by  indorsing  the  policy,  so 
as  to  show  the  real  interest  of  the  insured. 
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the  coodpany  thereby  made  inapplicable  to 
the  estate  insured  the  condition  avoiding  it  in 
case  of  vacancy,  it  wonld  also  make  inap- 
plicable the  covenants  and  conditions  in  re- 
gard to  the  use  of  the  premises  for  various 
purposes,  such  as  having  inflammables  stored 
therein,  or  being  occupied  by  certain  kinds  of 
businesses,  or  covenants  in  regard  to  other 
conditions  which  are  required  to  be  kept, 
looking  to  greater  safety  from  destruction  by 
fire.  None  of  these  covenants  would  be  ap- 
plicable, if  the  plaintiff's  contention  is  cor- 
rect It  cannot  be  contended  that  the  indoi^se- 
ment  expressly  waives  the  performance  of 
any  of  these  conditions.  In  construing  this 
indorsement  we  must  bear  in  mind  that  there 
is  a  condition  in  the  policy  rendering  it  ab- 
solutely null  and  void  if  the  interest  of  the 
insured  is  other  than  unconditional  sole 
ownership,  so  that  without  this  indorsement 
upon  the  policy  it  would  have  been  void  from 
the  beginning.  The  insurance  company  was 
willing  to  accept  the  risk  even  though  the 
the  interest  of  the  insured  was  only  a  re- 
mainder; but  can  it  be  said  that  the  obliga- 
tion was  not  upon  the  insured  to  perform  and 
keep  all  of  the  other  covenants  contained  in 
the  contract?  The  policy  contemplates  that 
all  of  these  conditions  and  stipulations  shall 
be  applicable  unless  otherwise  provided  by 
an  indorsement  attached  to  the  policy,  and  it 
seems  to  us  that  It  would  be  straining  con- 
struction past  the  breaking  point  to  say  that 
by  waiving  one  condition  and  stipulation  the 
Insurer  thereby  waived  every  other  one  in 
any  wise  connected  with  the  one  waived  by 
the  indorsement 

It  is  true  the  insured  did  not  have  the  pos- 
session or  the  right  to  the  possession  of  the 
premises,  but  that  does  not  make  the  cove- 
nant inapplicable.  It  simply  made  the  right 
of  the  insured  to  recover  depend  upon  what 
a  third  party  might  do  with  his  property,  and 
there  is  no  reason  why  a  contract  depending 
for  its  validity  upon  such  a  contingency 
should  not  be  held  as  binding  as  any  other. 
The  insured  may  not  have  as  absolute  pro- 
tection as  though  he  were  in  possession  of  the 
premises  himself,  but  he  is  offered  the  pro- 
tection provided  by  the  policy  so  long  as  the 
premises  are  used  <and  occupied  in  the  man- 
ner that  fluch  property  is  ordinarily  used  by 
the  owners  thereof.  It  is  not  very  different 
from  the  case  in  which  the  insured  has  the 
premises  leased,  and  some  of  his  tenants, 
without  his  knowledge  and  against  his  com- 
mands, violate  some  of  the  promissory  war- 
ranties contained  in  the  policy  of  insurance. 
It  is  uniformly  held  in  such  cases  that  the  in- 
sured cannot  recover,  even  when  such  viola- 
tions are  entirely  unknown  to  him.  19  Oyc 
727  and  authorities  there  cited.  As  we  said 
in  the  case  of  Bond  v.  Insurance  Co.,  77  W. 
Va.  73&-790,  88  S.  E.  389,  the  fact  that  the 
insurer  waived  one  condition  or  stipulation 
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in  the  policy  of  insurance  does  not  neoessariiy 
mean  that  he  waived  another.  The  company 
may  be  entirely  willing  that  one  covenant  or 
warranty  shall  not  be  applicable  as  between 
it  and  the  insured ;  but  it  does  not,  by  waiv- 
ing the  performance  of  that  condition  or 
covenant  upon  the  part  of  the  insured,  make 
inapplicable  any  other  covenant  or  condition 
contained  in  the  policy  which  would,  in  the 
absence  of  such  waiver,  apply  to  the  subject- 
matter  of  the  insurance. 

We  are  of  opinion  that  the  findings  of  the 
court  below  in  favor  of  the  defendant  are 
correct,  and  the  judgment  rendered  upon  such 
findings  will  be  affirmed. 


(86  W.  Vft.  222) 

STATE  ex  nL  BROWN  r.  SKBEN,  Oleric. 

(No.  3979.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Nov.  25, 1919.) 

(Syllabua  hp  iJie  Court.) 

1.  Appsal  and  bbbob  <s»371— DEPosn  to  db- 

FBAT     INDEXING     OF    BBCOBD;      JTBES,     ETC.; 
ICEBE  SECITBITT  INSUFFICIBNT. 

The  provision  of  section  5  of  chapter  135  of 
the  Code  (Code  Supp.  1918,  {  4985)  requiring  a 
litigant  seeking  an  appeal  or  writ  of  error  from 
a  decree  or  to  a  judgment  of  a  circuit  court, 
before  transmisaion  of  the  petition  and  record 
to  the  derk  of  the  Supreme  Court  of  Appeals 
or  a  judge  thereof,  to  "deposit  with  the  derk 
of  the  circuit  court  a  sufficient  sum  of  money  to 
defray  the  expenses  of  the  preparation  and  in- 
dexing of  the  record,  fees  for  ffling  the  petition 
and  making  and  certifying  necessary  copies  of 
orders,  costs  of  transmission  and  return  of  the 
record,  and  the  making  of  a  transcript  of  the 
record,  or  file  with  the  derk  a  bond  conditioned 
to  pay  the  same,  in  a  penalty  and  with  sureties 
to  be  fixed  and  approved  by  said  derk,"  and  the 
derk  to  "indorse  on  the  petition  that  such  de- 
posit has  been  made  or  such  bond  filed,"  con- 
templates such  procedure  as  a  prerequisite  to 
action  upon  the  petition  by  the  appellate  court 
or  its  judges  and  prompt  and  unembarrassed 
filing  of  the  transcript  after  allowance  of  the 
appdlate  process,  and  not  mere  security  of  pay- 
ment of  the  feoEi  and  other  compensation  of  the 
derk  of  the  circuit  court. 

2.  Appeai.    and    bbbob    ^s»371--Rioht    or 

OLBBK  OF  0IB0X7IT  COUBT  TO  WITHHOLD  TBAN- 
BCBXPT  FOB  NONPAYMENT  OF  HIS  FEB8. 

If  such  derk  certifies  that  the  required  de-, 
posit  has  been  made,  when  in  fact  it  has  not 
been  nor  the  required  bond  given,  he  cannot 
withhold  the  transcript  for  nonpayment  of  his 
fees  and  compensation  by  reason  of  an  agree- 
ment on  the  part  of  the  appellant  to  make  a 
further  deposit  or  pay  his  charges  in  full  before 
the  delivery  of  the  transcript,  or  his  legal  right 
to  coUect  such  fees  and  compensation. 

Original  mandamus  by  the  State,  on  rela- 
tion of  B.  W.  Brown,  executor,  etc.,  against 
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Herbert  Skeen,  Clerk,  etc.    Peremptory  writ 
of  mandamus  awarded. 

WilUam  Beard,  of  Parkersbnrg,  for  relator. 
J,  It.  Wolfe,  of  Ripley,  for  respondent 

POFFBNBARGER,  J.  A  controversy  be- 
tween a  litigant  and  tbe  derk  of  the  circuit 
court  of  Jackson  county,  concerning  fees 
claimed  by  the  latter,  for  preparation  of  a 
transcript  of  a  record,  after  allowance  of  an 
appeal,  is  the  occasion  of  this  proceeding  by 
mandamus  to  compel  the  clerk  to  certify  and 
deliver  the  transcript  which  he  withholds  by 
way  of  coercion  of  payment  of  the  compensa- 
tion claimed  by  him. 

[1]  The  principal  item  in  dispute  is  a 
charge  for  typewriting  the  printed  record  of 
another  cause  between  the  same  parties,  final- 
ly determined  and  disposed  of  several  years 
ago,  as  part  of  the  bill  in  the  pending  cause ; 
the  clerk  being  of  the  opinion  that  a  copy  of 
said  printed  record  is  an  exhibit  of  the  bUl 
and  a  part  thereof.  The  relator  denies  that 
it  is  such,  and  also  contends  that,  if  it  is, 
the  amount  charged  on  account  thereof  is 
illegal,  because  he  claims  his  attorney  de- 
livered a  copy  of  the  printed  record  to  the 
clerk,  whereupon  it  became  the  duty  of  the 
latter  to  incorporate  it  into  the  transcript 
as  printed  matter,  instead  of  copying  it,  in 
which  case  there  could  have  been  no  charge 
for  it.  Code,  c.  135,  f  6  (Ck)de  Supp.  1918,  § 
4986).  The  clerk  denies  that  a  copy  of  It 
was  delivered  to  him.  There  are  additional 
allegations  of  overcharges  which  it  is  un- 
necessary to  specify.  In  the  aggregate  the 
bill  for  fees  and  compensation,  as  rendered, 
amounts  to  $201.20,  and  there  has  been  cred- 
ited on  it  $110  paid  in  cash  and  an  allowance 
of  $15  for  carbon  copies  furnished  by  the  re- 
lator, leaving  a  balance  of  $76.20.  In  his  re- 
turn the  respondent  says  it  is  not  entirely 
accurate,  and  insists  that  there  remains  due 
to  him  and  unpaid,  on  account  of  his  fees  and 
other  proper  charges,  $85.30. 

On  the  petition  for  the  appeal  presented 
to  this  court  the  respondent  certified  that 
the  relator  had  made  the  deposit  required  by 
law  (section  5,  c  136,  Code)  **to  defray  the  ex- 
penses of  the  preparation  and  indexing  of  the 
record,  fees  for  filing  the  petition  and  mak- 
ing and  certifying  necessary  copies  of  orders, 
costs  of  transmission  and  return  of  the  rec- 
ord, and  the  making  of  a  transcript  of  the 
record."  Under  said  statute  the  petitioner 
for  an  appeal  or  writ  of  error  may  either 
make  such  a  deposit  or  give  a  bond  to  cover 
such  costs,  charges,  and  fees  in  a  penalty 
and  with  sureties  to  be  fixed  and  approved 
by  the  clerk.  At  the  date  of  the  filing  of  the 
petition  for  an  appeal  in  the  pending  cause 
in  the  clerk's  office  of  the  court  below  the 
relator  made  a  deposit  of  only  $35,  which,  ho 
claims,  the  clerk  fixed  by  estimate,  as  a  sum 


sufilcient  for  all  the  purposes  mentioned  in 
the  statute.  The  respondent,  however,  claims 
he  included,  by  agreement  with  the  relator, 
only  such  exi)6nses  as  would  probably  be  in- 
curred in  the  event  of  a  refusal  of  the  ap- 
peal, with  the  further  understanding  and 
agreemeiit  that,  in  the  event  of  the  allowance 
of  the  appeal,  the  latter  would  make  an  addi- 
tional deposit  or  pay  such  additional  sum  as 
would  be  sufficient  to  cover  all  of  the  former's 
proper  fees  and  charges,  including  the  fees 
for  preparation  of  the  transcript  of  the  rec- 
ord. The  additional  credit  was  made  on 
account  of  a  sum  of  money  that  came  into 
the  clerk's  hands  for  the  relator  from  another 
source,  a  collection  of  costs. 

[2]  Under  a  fair  and  reasonable  construc- 
tion of  the  statute  above  referred  to,  a  derk 
of  a  circuit  court  has  no  legal  right  to  re- 
fuse to  make  a  transcript,  or  withhold  it 
after  having  made  it,  for  nonpayment  of  his 
fees.  It  is  his  duty  to  require  either  a  de- 
posit or  a  bond  suffldent  to  cover  all  of  h\a 
charges,  induding  the  transcript,  and  like- 
wise the  duty  of  the  petitioner  to  make  such 
deposit  or  give  such  bond.  For  the  enforce- 
ment of  an  agreement  upon  which  he  has 
elected  to  rely  instead  of  the  security  it  Is 
his  duty  to  take  he  can  neither  impede  or  de- 
lay the  progress  of  a  cause  Initiated  in  the 
appellate  court  by  the  allowance  of  an  appeal 
or  writ  of  error  upon  a  petition  bearing  his 
certificate  that  the  deposit  or  bond  required 
by  law  has  been  made  or  given,  nor  em- 
barrass the  administration  of  Justice  in  such 
court  by  conduct  raising  controversies  of  the 
kind  revealed  by  the  writ  and  return  In  this 
proceeding.  The  statute  requires  him  to  'in- 
dorse on  the  petition  that  such  deposit  has 
been  made  or  such  bond  filed."  Hence  it 
does  not  contemplate  the  allowance  of  an  ap- 
peal or  writ  of  error,  or  any  action  upon  the 
petition,  unless  it  bears  such  certificate.  To 
say  it  contemplates  or  allows  embarrassment 
of  further  procedure  by  any  controversy 
about  fees  or  other  compensation  that  is  con- 
verted by  the  deposit  or  bond,  or  should  be» 
would  be  a  contradiction  of  its  plain  purpose. 
This  requirement  indicates  legislative  pur- 
pose going  beyond  mere  security  of  payment 
of  the  clerk's  fees.  If  that  were  the  sole 
purpose,  it  would  be  difficult  to  suggest  any 
good  reason  for  the  requirement  of  the  cer- 
tificate. The  agreement  relied  upon  by  the 
respondent,  If  made,  may  be  perfectly  valid, 
but  it  does  not  legally  justify  the  withhold- 
ing of  the  transcript  for  nonpayment  of  any 
fees  or  other  compensation  to  which  he  may 
be  entitled.  As  to  the  validity  of  the  agree- 
ment or  his  legal  right  to  the  fees  and  other 
charges  asserted  by  him,  we  express  no  opin- 
ion, because  the  question  is  not  involved. 

For  the  reason  stated,  the  motion  for  a 
peremptory  writ  of  mandamus  will  be  sus- 
tained, and  the  writ  awarded. 


W.Va.) 

(85  W.  Va.  309) 

GABB  ▼.  OARB.    (No.  3606.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Nov.  25, 1019.) 


(SvHahus  hy  the  Court.) 

Baslmbwtb    ^=s>12(3),    61(2)— Identhtoation 
OF  roads;    injunction  against  obstbuo- 

TION. 

Where  an  agreement  between  husband  and 
wife  to  partition  a  tract  of  land  into  two  equal 
parcels,  quantity  and  quality  being  considered, 
for  division  between  them,  provides  that  '^ey 
are  to  have  all  necessary  roads  to  enable  them, 
respectively,  to  fully  enjoy  the  use  and  occu- 
pancy of  each  of  their  pbrtions  of  said  lands,** 
and  that  the  surveyor  in  his  report  and  map 
shall  set  out  clearly  what  riiall  be  necessary 
roads  through  each  parcel ;  and  the  latter,  with- 
out running  the  courses  and  staking  olf  the 
roads,  attempts  to  delineate  them  on  the  map 
of  the  land  as  surveyed  and  divided  by  him; 
and  a  clause  is  inserted  by  agreement  in  each 
of  the  deeds  executed  to  tiie  parties  pursuant 
to  such  partition  designating  the  roads  thus  in- 
dicated on  the  map  to  be  "the  roads  now  on 
said  land" — sucb  agreement  identifies  the  roads 
to  be  used,  and  an  obstruction  thereof  by  either 
party  may  be  enjoined. 
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considered,  and  the  conveyanoe  to  each  of 
them  in  severalty  of  one  of  sudti  sisbdivlsions; 
second,  the  apportionment  between  them  of 
the  lien  or  charge  binding  the  whole  tract 
in  favor  of  certain  grandchildren  of  Mrs. 
Garr  therein  named.  The  partition  so  re- 
quired was  to  be  made  by  plaintiff  with  the 
aid  and  assistance  of  a  civil  engineer  satis- 
factory to  her,  and  she  was  to  have,  and  ex- 
ercised, the  right  to  select  which  parcel  she 
preferred,,  her  husband  to  take  the  other; 
and  McOlintlc  conveyed  the  same  according 
to  this  agreement,  148  acres  to  Mrs.  Garr  and 
188  acree  to  plaintiff,  by  two  deeds  also  dat- ' 
ed  Febraary  5,  1916.  In  this  contract  there 
is  the  farther  provision: 

"The  parties  to  this  agreement  agree  and  bind 
themselves  that  they  are  to  have  all  necessary 
roads  to  enable  them  respectively  to  fully  enjoy 
the  use  and  occupancy  of  each  <^  their  portions 
of  said  land,  and  the  surveyor  in  his  report  and 
map  shall  set  out  dearly  what  shall  be  neces- 
sary roads  through  each  parcel  of  said  land,  so 
that  said  roads  may  be  fully  described  in  the 
deeds  to  be  executed  by  said  trustee  to  said  par- 
ties.'* 


Appeal  from  Circuit  Ck>urt,  Pocahontas 
County. 

Suit  for  Injunction  by  Theodore  D.  Garr 
against  Lucy  A.  Garr.  From  a  decree  dis- 
solving an  injunction  awarded  to  plaintiff, 
and  the  dismissal  of  his  bill,  he  appeals.  Re- 
versed, and  injunction  reinstated  and  per- 
petuated. 

1$.  M.  McCllntic^  of  Marlinton*  for  appel- 
lant 

I/YNOH,  J.  App^ant,  Theodore  D.  Carr, 
plaintiff  below,  complains  of  a  decree  dis- 
solving an  injunction  theretofore  awarded  to 
him  by  the  drcuit  court  ol  Pocahontas  coun- 
ty requiring  the  defendant,  Lucy  A.  Garr, 
to  remove  obstructions  placed  by  her  or  her 
agents  and  employ^  across  a  road  over  her 
landt  agreed  to  between  them  as  an  ease- 
ment in  his  favor,  and  dismissing  his  hill  and 
awarding  her  the  costs  of  the  suit  Pursuant 
to  the  terms  and  conditions  of  a  contract 
entered  into  between  them  January  26,  1916, 
for  the  purpose  therein  disclosed,  plaintiff 
and  defendant,  Lucy  A.  Carr,  his  wife,  con- 
veyed to  L.  M.  McGlintic,  trustee,  February 
5,  1916,  the  land  title  to  which  was  vested  in 
plaintiff,  subject,  however  to  the  right  of 
Mrs.  Carr  to  direct  and  control  the  use  and 
purpose  to  which  it  was  to  be  devoted  while 
she  lived.  The  clearly  expressed  object  of 
the  contract,  later  fully  executed  by  McGlin- 
tic in  conformity  with  the  requirements  of 
the  deed  above  referred  to,  was:  First,  the 
division  of  the  land  into  two  parcels  of  ap- 
proximately equal  value,  quantity  and  quality 


This  contract  was  expressly  made  a  part 
of  the  deed  of  the  Carre  to  McGlintic,  and 
was  referred  to  in  the  deeds  from  the  latter 
to  the  former. 

With  this  specific  direction  of  the  i»ntract, 
Echols  the  civil  engineer,  selected  by  plain- 
tiff, did  not  strictly  comply,  as  he  admits  as 
a  witness  called  by  plaintiff.  For  he  says 
the  location  made  by  him  and  shown  on  the 
map  filed  with  his  report  is  only  approxi- 
mately correct,  but  was  intended  to  represent 
approximately  the  traveled  way  then  visible 
on  each  of  the  two  parcels.  To  avoid  mis- 
apprehension as  to  the  true  location  of  the 
easement,  the  parties  immediately  concerned, 
however,  caused  to  be  Inserted  by  way  of 
interlineation  in  the  deeds  by  McGlintic, 
trustee,  convesing  to  each  of  them  their  re- 
spective parcels  the  phrase,  "said  roads  be- 
ing the  roads  now  on  said  land,"  immediately 
after  the  clause  reading: 

"The  said  party  of  the  second  part  is  to  have 
the  right  to  use  the  roads  indicated  on  said 
map  by  the  double  line  in  green  ink.' 


i» 


With  scarcely  an  exception,  witnesses  testi- 
fying in  the  case,  without  objection  to  their 
competency  on  any  ground,  speak  positively 
and  unequivocally  of  the  existence  during 
many  years  within  their  knowledge  of  a 
traveled  way  through  each  of  the  parcels, 
and  practically  all  of  them  agree  in  saying 
in  substance  and  effect  that  the  green  lines 
do  not  faithfully  represent  the  location  of 
the  easement  as  marked  on  the  ground  by 
user,  and  that  as  so  marked  it  follows  the 
course  claimed  by  appellant  Some  of  them, 
however,  do  swear  in  disparagement  of  the 
feasibility,  convenience,  and  utility  of  the 
traveled  way  for  general  road  purposes,  and 
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its  suitableness  and  desirability  only  for  pas- 
sage otherwise  than  by  vehicles.  But  this 
testimony  Is  overcome  by  the  dear  and  con- 
clusive evidence  to  the  contrary  manifested 
and  verified  by  the  declarations  of  others 
who  have  used  it  for  haulage  by  wagons  and 
sleds  and  machines  to  thresh  grain  produced 
on  the  land  and  in  going  to  and  returning 
from  points  beyond  the  land  and  on  either 
side  thereof.  That  it  was  used  in  this  man- 
ner and  for  this  purpose,  as  some  of  the  wit- 
nesses say,  is  not  contradicted  except  In- 
directly. The  question  raised  as  to  feasibil- 
ity or  utility,  however,  is  not  decisive  or  per- 
suasive upon  the  issues  raised  by  the  plead- 
ings: First,  because,  as  we  have  said,  abun- 
dant proof  shows  the  fact  to  be  otherwise; 
and,  second,  because  of  its  immateriality. 
This  easement  is  a  matter  of  contractual 
right  The  parties  have  by  deed  duly  ex- 
ecuted granted  each  to  the  other  the  right 
to  use  and  enjoy  It,  presumably  without  hin- 
drance or  molestation  by  the  other.  This 
contract  thus  carried  into  full  execution  by 
three  several  deeds  cannot  lawfully  or  lightly 
be  circumscribed  or  disregarded  by  the  par- 
ticipants or  either  of  them.  They  are  bound 
by  its  terms  and  cannot  depart  therefrom 
except  by  a  modification  thereof  In  which 
they  shall  both  concur  or  acquiesce. 

As  alfeady  indicated,  the  evidence,  we 
think,  clearly  sustains  the  contention  of  the 
plaintiff  as  to  the  bars  and  gates  being  upon 
the  traveled  way.  It  is  conclusive  upon  that 
phase  of  the  case,  and  the  proof  to  the  con- 
trary only  slightly  conflicts  with  it  Being 
of  that  opinion,  our  order  will  reverse  the 
decree  appealejfl  from,  reinstate  and  perpet- 
uate the  injunction  granted  by  a  former  de- 
cree and  dissolved  by  the  final  decree^  and 
award  costs  to  appellant 


(86  W.  Vb.  169) 

WBLLMAN  v.  VIRGINIAN  BY.  GO.  «t  al. 

(No.  3701.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Nov.  25,  1919.) 

(Byllahu9  hy  the  Court.) 
1.  Specifio  pebfobhance  ^=»100— Ohanox  or 

OntCUHSTANCES;    ULGHES. 

Where  by  parol  contract  a  railway  com- 
pany makes  sale  of  the  timber  on  its  right  of 
way,  not  then  but  soon  to  be  occupied  for  rail- 
way purposes  and  so  understood  by  the  pur- 
chaser, and  the  purchaser  with  thii  understand- 
ing enters  and  removes  the  timber  then  mar- 
ketable and  vacates,  and  for  more  than  ten 
years  thereafter  makes  no  fnrthjer  daim  to  the 
timber,  and  the  property  of  the  railway  com- 
pany is  sold  and  conveyed  to  another  company, 
and  after  loss  of  evidence  and  changes  of  cir- 
cumstances and  conditions  respecting  the  tim- 


ber, the  purchaser  by  contract  undertakes  to 
sell  the  timber  remaining  on  the  land  to  a 
third  person  who  sues  for  a  deed,  equity  on 
principles  of  laches  and  stateness  of  the  de- 
mand will  deny  specific  performance. 

(Additional    BifllahuM   hy   Editorial   Staff,) 

2.  Specifio  pebfobmancx  ^=»8,  99— Discbs- 
TioN  OF  coubt;  long  deiat  besultino  zv 

LOSS  OF  evidence. 

Specific  performance  Is  not  a  matter  of  ab- 
solute right,  but  is  within  the  sound  discretion 
of  the  court,  and  may  be  denied  when  there  has 
been  long  delay,  with  consequent  loss  of  evi- 
dence, or  the  memories  of  the  witnesses  have 
become  dimmed  by  time. 

Appeal  from  Circuit  Court,  Wyoming 
County. 

Suit  by  Jay  Wellman  against  the  Virginian 
Railway  Company  and  others,  for  specific 
performance  of  a  contract  Decree  for  de- 
fendants,  and  plaintiff  appeals.     Affirmed, 

Grover  C.  Worrell,  of  Mullens,  and  E.  W. 
Worrell,  of  Pineville,  for  appellant 

M.  P.  Howard,  of  Pineville,  Loyall  &  Tay- 
lor, of  Norfolk,  Va.,  and  HaU,  Wingfield  ft 
Apperson,  of  Roanoke,  Va^  for  appellees. 

MILLER,  P.  The  decree  below  denied 
plaintiff  relief  and  dismissed  his  bUl.  He 
sued  as  assignee  of  John  Ball,  for  specific 
performance  of  a  contract  alleged  to  have 
been  made  by  Ball  with  the  Deepwater  Bail- 
way  Company  August  14,  1905,  for  the  sale 
and  purchase  of  certain  timber  on  the  right 
of  way  of  that  company  between  the  mouth 
of  Barker's  Creek  and  a  point  opposite  Pine- 
ville, in  Wyoming  County. 

By  the  deed  from  the  Deepwater  Railway 
Company  to  the  Virginian  Railway  Com- 
pany, dated  April  22,  1907,  the  grantee,  as  a 
part  of  the  consideration  for  the  property 
conveyed,  thereby  assumed  "all  of  the  law- 
ful debts,  liabilities,  contracts  and  other  ob- 
ligations" of  the  grantor,  tmt  with  right  "to 
make  any  and  all  defenses  in  law  or  in  equi- 
ty** which  the  grantor  '*would  have  had  the 
right  to  make  in  any  case;"  and  it  is  upon 
this  covenant  that  plaintiff  predicated  his 
right  to  relief  against  the  covenantor. 

The  contract  as  alleged  was  that  the  Deep- 
water  company  would  and  did  in  considera- 
tion of  eight  hundred  dollars,  sell  to  said 
Ball  all  the  timber  on  the  several  tracts  re- 
ferred to,  with  the  privilege  of  removing  tbe 
same  at  any  time  before  the  railway  com- 
pany should  need  or  demand  the  use  of  its 
right  of  way  for  the  purpose  of  constrnctliig 
thereon  a  lateral  branch  of  railroad. 

In  anticipation  of  one  of  the  defenses  like- 
ly to  be  Interposed,  the  contract  relating  to 
standing  timber  and  not  being  in  writing,  the 
bill  further  alleges  full  payment  for  said 
timber  by  the  check  of  Ball  in  favor  of  ttke 
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Deepwater  Railway  Company,  on  the  face  of  ( himself  entitled  to.    It  Is  fully  proven  that 


which  was  this  memorandum:  "Timber  on 
light  of  way  from  Barker's  Creek  to  Plne- 
YlUe,  except  all  timber  on  right  of  way  own- 
ed by  Cole  &  Crane" ;  and  the  contention  is 
that  this  memorandum,  though  not  in  itself 
a  complete  contract,  was  nevertheless  a  suffi- 
cient memorandum  to  answer  the  require- 
ments of  the  statute  of  frauds. 

The  answer  of  the  Virginian  Railway  Com- 
pany admits  a  contract  with  Ball  for  the 
merchantable  timber  on  the  right  of  way, 
about  the  date  of  the  check,  but  not  of  all 
the  timber,  as  alleged ;  denies  the  authority 
of  the  assistant  treasurer,  who  indorsed  the 
name  of  the  railway  company  on  the  check, 
to  make  a  contract  or  bind  the  company; 
pleads  in  further  defense  the  statute  of 
frauds,  and  laches ;  and  substantially  alleges 
that  when  Ball,  Portly  after  making  said 
contract,  entered  on  the  land  and  cut  and 
took  therefrom  an  the  merchantable  timber 
then  situated  thereon,  aild  vacated,  he  re- 
moved all  the  timber  he  was  entitled  to,  and 
thereby  exhausted  his  rights  under  the  con- 
tract, and  that  neither  he  nor  plaintiff,  his 
assignee,  has  any  right  or  title  to  enter  and 
take  the  merchantable  timber  since  grown 
and  now  on  the  land,  nor  to  sue  for  a  deed 
therefor,  not  specifically  called  for,  nor  rea- 
sonably implied  therein.  The  allegations  of 
the  bill  are  that  the  timber  then  taken  con- 
stituted one  harvest  then  ready  for  the  ar, 
and  that  now  there  is  another  growth  or 
harvest  of  valuable  timbet'  on  the  land, 
which  belongs  to  plaintiff  under  his  con- 
tract therefor  with  Ball,  and  for  which  he  is 
entitled  to  a  deed  from  the  defendant  com- 
pany, evidencing  his  rights.  If  so,  such  a 
deed  would  entitle  htm  continually  to  har- 
vest as  produced  timber  grown  or  produced 
on  the  land,  until  the  railway  company  may 
desire  the  land  for  railroad  purposes. 

[1]  Whether  the  memorandum  in  Ball's 
check  was  sufficient  to  answer  the  statute  of 
frauds;  was  accepted  with  authority  of  the 
railway  company  by  the  assistant  treasurer 
or  by  any  other  agent;  was  sufficiently  def- 
inite and  certain  in  its  terms  to  evidence  a 
contract  and  its  terms  and  conditions,  and 
the  time  in  which  it  was  to  be  executed ;  and 
whether  the  contract  was  sufficiently  proven 
as  alleged,  and  called  for  all  the  timber  or 
only  the  merchantable  timber,  are  questions 
which  we  think  we  may  pass  without  further 
consideration.  They  have  all  been  elaborately 
argued  in  the  briefs  of  counsel.  In  our  view 
of  the  case  as  presented,  laches  constitutes  a 
complete  equitable  defense  to  any  relief  up- 
on the  bill,  and  all  the  other  questions  pre- 
sented become  immaterial.  An  action  at  law 
for  breach  of  the  supposed  contract  to  make 
a  deed  would  now  be  barred  by  the  statute  of 
limitations.  After  cutting  and  taking  the 
first  harvest  of  timber,  a  fact  alleged  in  the 
bill,  pTOBomably  Ball  -took  all  he  thought 


both  parties  to  the  contract  anticipated  the 
immediate  construction  of  the  railroad  and 
the  prompt  removal  of  all  the  timber  pur- 
chased by  Ball.  His  contract  was  not  to  re- 
move all  timber  growth  on  the  land.  He 
was  buying  the  timber,  manifestly  the  tin»- 
ber  then  merchantable  and  for  which  there 
was  a  market  From  the  very  circumstanc- 
es alleged  and  proven  the  contract  could  not 
have  contemplated  other  timber  produced  in 
future  years,  but  only  the  then  merchantable 
timber,  and  but  a  single  harvest  or  cutting. 
As  a  matter  of  fact  the  railroad  was  not 
built  as  then  anticipated  and  has  not  yet 
been  built,  but  can  this  fact  be  allowed  to 
swell  the  rights  of  Ball  under  the  contract? 
If  so,  and  the  railroad  should  never  be  built, 
Ball  would  have  a  perpetual  right  to  take 
timber  so  long  as  any  should  be  produced  on 
the  land. 

After  his  first  harvest  of  the  timber,  Ball 
slept  on  his  rights,  whatever  they  were,  for 
more  than  ten  years.  He  never  called  for  a 
deed  or  any  oUier  writing  evidencing  title: 
He  admits  that  though  he  negotiated  with 
one  agent  for  the  timber,  tils  contract  was 
finally  concluded  with  another  agent  or  rep* 
resentative^  through  correspondence,  letters 
which  he  could*  not  or  did  not  produce,  and 
Kee,  the  attorney  of  the  railway  company  in 
charge  of  the  business  of  obtaining  rights  of 
way,  and  who  had  something  to  do  with  this 
contract,  says  the  contract  was  consummated 
by  means  of  correspondence,  and  he  \s  satis- 
fied he  agreed  to  no  sale  of  the  timber  to  be 
removed  in  an  indefinite  time.  If  the  let- 
ters had  been  obtainable,  and  produced,  all 
uncertainty  as  to  the  kliid  and  character  of 
the  timber  contracted  for  might  now  be  ren- 
dered certain.  Tears  have  brought  changes 
of  drcumstances  and  of  parties.  ^ .  Timber 
then  of  little  value  has  now  become  of  great 
value,  of  which  we  may  take  judicial  notice. 
The  character  of  the  contract  between  plain- 
tiff and  Ball  shows  it  is  speculative  in  char- 
acter, and  that  Ball  was  uncertain,  if  not 
doubtful  of  his  rights.  If  he  acquired  any 
rights  to  the  remaining  timber,  nothing  is 
alleged  or  proven  to  sufficiently  negative  the 
theory  of  abandonment  manifested  by  Ball's 
inactivity  and  omission  for  so  many  years  to 
assert  other  or  continuing  righta 

[2]  Specific  performance-  is  not  a  matter  of 
absolute  right.  A  court  of  equity  may,  and 
should  when  proper,  exercise  its  sound  dis- 
cretion to  deny  specific  execution,  when  there 
has  been  long  delay,  with  consequent  loss  of 
evidence,  or  the  memories  of  witnesses  have 
become  dimmed  by  time,  and  regardless  of 
their  original  rights,  remit  the  parties  to 
their  legal  rights  on  the  contract.  Harrison 
V.  Gibson,  23  Grat.  (5  Va.)  212;  9  Enc  Dig. 
Va.  &  W.  Va.  Rep.  97. 

Laches  has  been  defined: 
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"Sach  delay  in  the  enforcement  of  one's  right  \ 
aa  works  a  disadvantage  to  another;  or,  snch 
dday,  without  regard  to  the  effect  it  may  have 
upon  another,  as  will  warrant  the  presumption 
that  the  party  has  waived  his  right."  O'Neal 
▼.  Moore,  78  W.  Va.  296,  88  S.  B.  1044 ;  Sny- 
der V.  Bridge  C3o.,  65  W.  Va.  1,  68  S.  E.  616, 
181  Am.  St.  Rep.  947;  White  ▼.  Bailey,  65 
W.  Va.  673,  64  S.  E.  1019,  28  L.  B.  A.  (N. 
S.)  232. 


Ball  had  no  possession  of  the  land  after  he 
took  his  first  harvest  of  timber.  We  have 
recently  decided  In  a  case  involving  a  con- 
tract similar  to  this  one  and  where  the  pur- 
chaser was  given  twenty-five  years  by  his 
contract  to  remove  the  timber,  that  having 
made  one  catting  and  taken  the  timber,  he 
had  no  right  to  go  back  over  the  land  and 
reap  a  second  harvest,  even  within  the  pe- 
riod of  limitation  fixed  by  the  contract ;  that 
having  onoe  cut  the  timber  as  he  went,  and 
as  the  contract  required,  he  would  be  pre- 
sumed to  have  abandoned  his  right  to  the 
remaining  timber.  Kunst  v.  Mabie,  72  W. 
Va.  202,  206,  207,  77  S.  B.  987.  Of  course 
abandonment  of  a  right  is  generally  a  ques- 
tion of  intent,  and  such  intent  may  be  re- 
butted. White  V.  Bailey,  supra;  Depue  v. 
Miller,  65  W.  Va.  120,  64  S.  B.  740,  23  K  B. 
A«  (N.  S.)  775.  In  this  case  neither  the  bill 
nor  any  evidence  offered,  in  our  opinion,  suf- 
ficiently overcomes  the  presumption  of 
abandonment,  nor  excuses  the  long  delay  in 
asserting  the  right  now  demanded^  and  we 
think  the  decree  should  be 

AfiSrmed* 


(85  w.  Va.  ise) 

BBAN  et  al.  v.  COUNTY  COUBT  OP  Mc- 
POWBLL  COUNTY.    (No.  89a3.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Nov.  25,  1919.) 

(ByUabiM  hy  the  Court,) 

1.  Bqxtitt  ^e»148(1)— Bill  bettino  up  two 
CAVBEB  or  action  hultifabious. 

A  bill  setting  up  two  separate  and  distinct 
causes  of  action  in  no  wise  related  to  each 
other,  calling  for  relief  different  in  its  nature, 
character  and  extent,  both  of  equitable  cogni- 
sance, the  proof  in  support  of  which  would  be 
separate  and  distinct  and  in  no  wise  related, 
and  the  defense  of  which  calls  for  setting  np 
matters  in  no  wise  related,  resulting  in  a  con- 
fusion of  the  issues  involved  and  the  proof  of- 
fered in  support  thereof,  if  attacked  in  limine, 
will  be  held  multifarioos. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Molti- 
farlousness.] 


2.  Injunction  ^=»129(1)  —  Dissolution  of 
injunction    gbantbd    on    hultifabious 

BILL. 

A  temporary  Injunction  granted  upon  such 
a  bill  is  properly  dissolved  on  motion  for  that 
purpose  in  advance  of  a  final  hearing. 

Appeal  from  Clrcolt  Court,  McDowell 
County. 

Bill  for  Injunction,  etc.,  by  Nancy  J.  Bean 
and  others  against  the  County  Court  of  Mc- 
Dowell County.  Decree  for  defendant,  and 
plaintiffs  appeaL    Afilnned. 

Froe  ft  Capehart,  of  Weldi,  for  appellants. 

O.  L.  Counts,  Pros.  Atty.,  and  Anderson, 
Strother,  Hughes  ft  Curd,  all  of  Welch,  for 
appellee. 

BITZ,  J.  Plaintiffs  by  their  bill  represent 
that  they  are  citizens  and  taxpayers  of  Sandy 
Blver  district  In  the  county  of  McDowell  and 
are  the  owners  of  a  large  and  valuable  farm 
situate  in  said  district,  upon  which  is  their 
residence,  bam,  and  other  outbuildings ;  that 
the  defendant,  county  court  of  McDowell 
county,  upon  the  petition  of  the  citizens  and 
taxpayers  of  Sandy  Blver  district,  submitted 
to  the  voters  of  that  district  the  question  of 
issuing  bonds  for  the  purpose  of  construct- 
ing roads  therein ;  that  in  the  order  and  proc- 
lamation submitting  the  said  question  to  the 
voters  the  roads  provided  to  be  improved 
and  constructed  were  described  and  defined, 
one  of  which  was  a  road  running  up  the 
east  side  of  Dry  Fork  river  from  the  town  of 
laeger  to  the  town  of  Atwell;  that  at  said 
election  the  voters  of  said  district  ratified 
the  proposal  to  issue  said  bonds,  and  that  un- 
der that  authority  said  bonds  were  issued 
and  sold;  that  the  said  county  court  enter- 
ed upon  the  work  of  constructing  said  road 
up  Dry  Fork  *river,  above  referred  to,  on  the 
east  side  thereof,  and  after  continuing  for  a 
short  distance  11;  without  regard  to  the  lo- 
cation laid  down  in  the  order  of  submission, 
changed  the  location  of  said  road  to  the  west 
side  of  said  river,  and  has  been  constructing 
the  same  from  the  proceeds  of  the  sale  of 
said  bonds  upon  such  changed  location.  The 
bill  charges  that  this  is  a  diversion  of  the 
funds  thus  voted  from  the  puipose  to  which 
they  were  appropriated  by  the  electors ;  that 
said  road  upon  either  side  of  said  river 
would  run  through  lands  of  the  plaintiffs^ 
but  that  the  damage  to  them  upon  the  chang- 
ed location  on  the  west  side  Is  much  greater 
tlian  it  would  be  if  located  on  the  opposite 
side  of  the  river.  The  bill  further  alleges 
that  the  said  defendant,  the  county  court, 
has  completed  said  road  on  the  west  side  of 
said  river  up  to  the  lands  of  the  plaintiffs, 
and  that  it  has  gone  upon  the  lands  of  the 
said  plaintiffs  and  located  the  road  across 
the  same;    that  it  has  never  condemned  or 
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acquired  any  title  to  a  rlgftt  of  way  for  said 
road  across  the  plaintiffs'  said  lands;  and 
tbat  its  attempt  to  take  the  same  without  ac- 
quiring title  thereto  in  the  manner  prescribed 
by  law  is  a  violation  of  plaintiffs'  constitu- 
tional rights.  The  bill  prays  that  the  de- 
fendant be  enjoined  from  misappropriating 
any  funds  derived  from  the  issuance  of  said 
bonds  by  constructing  the  road  on  the  lo- 
cation on  the  west  side  of  Dry  Fork  river  in- 
stead of  on  the  east  side  thereof,  as  provided 
in  the  order  and  proclamation  submitting 
said  question  to  the  voters,  upon  the  ground 
that  such  expenditure  of  money  is  a  misap- 
propriation and  misapplication  of  the  funds. 
The  bill  further  prays  that  the  defendant  be 
enjoined,  inhibited,  and  restrained  from  en- 
tering upon  the  lands  of  the  plaintiffs  and 
constructing  said  road  across  the  same  with- 
out having  acquired  the  right  thereto  in  the 
manner  prescribed  by  law.  The  circuit  court 
upon  application  granted  a  temporary  in- 
junction which,  upon  motion  made  after  no- 
tice, was  dissolved,  and  from  the  order  dis- 
solving the  same  this  appeal  is  prosecuted. 

[1]  It  will  be  observed  that  the  bUl  in  this 
case  sets  up  and  relies  upon  two  distinct  and 
different  causes  of  action  in  no  wise  related 
to  each  other.  It  seeks  to  prevent  the  de- 
fendant from  appropriating  to  the  public  use 
any  part  of  the  plaintiffs'  lands,  without  hav- 
ing acquired  the  right  thereto  by  condemna- 
tion or  otherwise;  and  it  further  seeks  to 
enjoin  the  county  court  from  appropriating 
any  of  the  proceeds  derived  from  the  sale  of 
bonds  to  a  purpose  other  than  that  specified 
in  the  order  submitting  the  question  of  the 
issuance  of  said  bonds  to  the  voters.  May 
these  two  matters,  entirely  distinct  in  them- 
selves, and  calling  for  entirely  different  re- 
lief, be  joined  in  the  same  bill?  It  is  diffi- 
cult, if  not  impossible,  to  lay  down  any  rule 
for  determining  when  a  biU  is  multifarious. 
The  decisions  on  the  question  are  largely 
based  upon  the  element  of  the  convenient 
and  orderly  administration  of  justice,  and  in 
many  cases,  where  a  bill  would  have  been 
held  multifarious  if  advantage  had  been  tak- 
en thereof  by  demurrer,  it  has  been  sustain- 
ed where  a  full  hearing  has  been  had  upon 
the  merits  of  all  the  propositions  involved, 
and  it  appears  that  justice  has  been  adminis- 
tered in  a  convenient  and  orderly  way.  Mul- 
tifariousness in  a  pleading  arises  ordinarily 
from  one  of  two  causes:  First,  where  be- 
tween the  same  parties*  two  or  more  substan- 
tive  causes  of  action  are  set  up  to  support 
which,  or  to  defend  against  which,  different 
proofs  are  required,  and  where,  should  the 
same  be  sustained  the  relief  granted  on  eadi 
of  such  causes  is  entirely  different;  and, 
second,  where  the  plaintiff  has  separate  and 
distinct  causes  of  action  against  different  de- 
fendants. Where  a  plaintiff  seeks  to  accom- 
plish a  particular  purpose — ^the  end  sought 
to  be  attained  is  single — even  though  he  may 


have  three  or  four  different  and  distinct 
grounds  upon  which  he  may  be  entitied  to 
that  relief,  a  bill  seeking  it  will  not  be  multi- 
farious, for,  indeed,  where  one  seelsSs  a  par- 
ticular relief  it  is  ordinarily  his  duty  to  rely 
upon  every  ground  that  he  has  justifying  the 
granting  of  that  relief.  But  the  rule  is  quite 
different  where  the  relief  sought  is  entirely 
distinct  and  separate  as  well  as  the  means 
by  which  such  relief  is  sought  to  be  obtained. 
The  doctrine  is  laid  down  in  Hogg's  Equity 
Procedure  at  section  186,  p.  206,  as  follows: 

"A  bill  win  always  be  deemed  maltifarious 
where  several  matters  joined  in  the  bill  against 
one  defendant  are  so  entirely  distinct  and  in- 
dependent of  each  other  that  the  defendant  will 
be  compelled  to  unite  In  his  answer  and  de- 
fense different  matters  wholly  unconnected  with 
each  other,  and  as  a  consequence  the  proofs 
applicable  to  each  would  be  apt  to  be  con- 
founded with  each  other,  and  great  d^y  might 
be  occasioned  respecting  matters  ripe  for  hear- 
ing by  waiting  for  proofs  as  to  some  other 
matter  not  ready  for  hearing." 

This  quotation  is,  perhaps,  not  quite  guard- 
ed enough,  for  it  might  in  its  literal  applica- 
tion prevent  a  plaintiff  from  setting  up  sev- 
eral grounds  for  obtaining  the  same  relief; 
but,  reading  this  text  in  connection  with  the 
treatment  of  the  subject  by  the  author,  it  is 
clear  that  his  meaning  la  as  we  have  indicat- 
ed above.  The  same  doctrine  is  laid  down  in 
Story's  Equity  Pleadings,  at  section  271: 

"The  bill  shoold  not  be  multifarious;  for, 
if  it  is  so,  it  is  demurrable,  and  may  be  dis- 
missed by  the  court  of  its  accord,  even  if  not 
objected  to  by  the  defendant.  By  multifarious- 
ness in  a  bill  is  meant  the  improperly  joining 
in  one  bill  distinct  wad  indepex^ent  matters,  and 
thereby  confounding  them ;  as,  for  example  the 
uniting,  in  one  bill  of  several  matters,  per- 
fectiy  distinct  and  unconnected,  against  one 
defendant,  or  the  demand  of  several  matters  of 
a  distinct  and  independent  nature  against  sev- 
eral defendants  in  the  same  bilL  In  the  latter 
case,  the  proceeding  would  be  oppressive,  be- 
cause it  would  tend  to  load  each  defendant  with 
an  unnecessary  burden  of  costs,  by  swelling  the 
pleadings  with  the  statement  of  the  several 
-claims  of  the  other  defendants  with  which  he 
has  no  connection.  In  the  former  case,  the  de- 
fendant would  be  compellable  to  unite,  in  his 
answer  and  defense,  different  matters  wholly 
unconnected  with  each  other;  and  thus  the 
proofs,  applicable  to  each,  would  be  apt  to  be 
confounded  with  each  other,  and  great  delays 
would  be  occasioned  by  waiting  for  the  proofs 
respecting  one  of  the  matters,  when  the  others 
might  be  fully  ripe  for  hearing.  Indeed,  courts 
of  equity  in  cases  of  this  sort,  are  anxious  to 
preserve  some  analogy  to  the  comparative  sim- 
plicity of  proceedings  at  the  common  law,  and 
thus  to  prevent  confusion  in  their  own  plead- 
ings, as  well  as  in  their  own  decrees." 

See,  also.  Beach,  Modem  Equity  Practice 
f  115. 
Another  thi^g  which  must  be  kept  in  mind 
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Is  that  where  two  or  more  causes  of  action 
are  set  up  in  the  same  bill,  calling  for  differ- 
ent relief,  they  must,  to  make  the  bill  multi- 
farious, each  present  a  good  cause  for  equi- 
table relief ;  for,  if  one  of  the  causes  set  up 
Is  not  cognizable  in  equity.  It  will  be  treated 
simply  as  surplusage,  and  the  bill  held  good 
as  to  the  cause  presenting  matter  for  relief 
in  equity.  We  therefore  conclude  that  where 
a  bill  sets  rrpaa  grounds  for  relief  two  or 
more  distinct  causes  of  action,  each  cogniza- 
ble in  equity,  and  demanding  separate  and 
distinct  relief,  making  necessary  separate 
and  distinct  defenses,  the  one  in  no  wise  re- 
lated to  the  other,  the  biU  will  be  multifari- 
ous, and  no  relief  may  be  granted  thereon,  if 
this  defense  is  taken  advantage  of  in  limlAe. 
Applying  this  doctrine  to  the  bill  here,  we 
find  that  two  distinct  and  different  causes 
of  action  are  set  up  by  the  bill,  both  of  equi- 
table cognizance ;  for,  as  we  haye  heretofore 
held  In  Harner  v.  County  Court,  80  W.  Va. 
626,  92  S.  E.  781,  a  court  of  equity  has  Juris- 
diction to  enjoin  a  county  court  from  apply- 
ing funds  derived  from  the  sale  of  an  issue 
of  bonds  to  any  other  purpose  than  that  to 
which  they  were  appropriated  in  the  order 
submitting  the  question  of  their  issuance  to 
the  voters,  and  equity  likewise  has  Jurisdic- 
tion to  prevent  a  public  corporation  from 
constructing  a  highway  over  the  lands  of 
another  without  first  acquiring,  the  right  to 
do  the  same  in  the  manner  prescribed  by 
law,  as  was  held  in  Yates  v.  West  Grafton, 
83  W.  Va.  507,  11  S.  BL  &  These  two  causes 
of  action  are  in  no  wise  related  to  each  other. 
The  defense  of  the  one  would  be  entirely  dif- 
ferent from  the  defense  of  the  other.  In  the 
case  to  prevent  anilicatioD:  of  the  funds  to 
a  purpose  other  than  that  to  which  they  have 


been  devoted  the  defense  might  be  made  that 
the  change  in  the  location  of  the  road  was 
not  a  substantial  one;  that  it  had  been  ac- 
quiesced in  and  agreed  to  by  all  the  interest- 
ed parties ;  that  the  money  being  spoit  was 
not  in  fact  part  of  the  proceeds  of  the  bond 
issue.  These  matters,  it  will  be  seen,  would 
present  no  defense  to  the  other  cause  of  ac- 
tion set  up  in  the  bill.  Defense  to  this  cause 
would  be  that  the  defendant  had  acquired 
the  right,  either  by  agreement  or  in  some  oth- 
er manner,  or  that  the  proposed  improve- 
ment was  not  upon  the  lands  of  the  plaintiffs. 
In  fact  no  defense  that  could  be  interposed 
in  the  one  case  would  be  at  all  applicable  to 
the  other. 

[2]  Then  when  we  come  to  the  matter  of 
the  relief  to  be  granted  if  the  plaintiffs  sus- 
tain the  causes  of  action  upon  which  their 
bill  is  predicated,  in  the  one  case  the  defend- 
ant would  be  enjoined  from  applying  any  of 
the  fund  derived  from  the  issuance  and  sale 
of  bonds  to  a  purpose  which  it  is  shown  was 
not  contemplated  by  the  voters  when  such 
bonds  were  issued,  and  in  the  other  relief 
would  be  limited  to  inhibiting  the  defendant 
from  constructing  the  road  over  plaintiffs' 
land  until  it  had  acquired  the  right  to  so  con- 
struct it  in  the  manner  prescribed  hy  law. 
It  occurs  to  us  that  this  case  presents  a  typ- 
ical one  calling  for  the  application  of  the 
doctrine  of  multifariousness,  and  advantage 
having  been  taken  of  this  defect  at  the  very 
outset,  and  the  court  below  having  dissolved 
the  temporary  injunction  before  a  full  hear- 
ing upon  the  merits,  we  are  disposed  to  hold 
that  his  action  in  that  regard  was  Justified 
upon  the  face  of  the  plaintiffs'  pleading. 

We  are  therefore  of  opinion  to  affirm  the 
decree  complained  of. 


N.O.) 
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LOFTIN  et  «L  v.  ENGLISH.     (No.  126.) 
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N.  C.  658p  50  S.  B.  815,  107  Am.  St  Bep.  505; 
Watts  V.  Grlffln,  137  N.  O.  572.  50  S.  B.  218 ; 
Beacomb  v.  Amos,  161  N.  a  857, 77  S.  BL  407. 
The  judgment  is  afiirmed. 


Wills  ^=s»602(6)— Deed  by  hsibs  and  exbott- 
tob  convetinq  fee-simple  title. 
Where  a  will  devised  realty  in  trust,  to 
hold  as  a  house  for  testator's  three  children,  to 
use  free  of  rent  until  only  one  survived,  the 
trustee  then  to  convey  to  such  survivor  in  fee, 
whether  the  three  children  took  a  contingent 
or  vested  remainder,  the  title  had  to  vest  abso- 
lutely in  the  survivor,  and  a  deed  in  fee  simple, 
executed  by  the  trustee  and  all  three  children, 
conveyed  to  the  purchaser  an  estate  in  fee  sim- 
ple, and  estopped  any  survivor  of  the  children 
from  claiming  against  it. 

Appeal  from  Superior  Court,  Wayne  Coun- 
ty ;  Geo.  W.  (Connor,  Judge. 

Controversy  without  action  by  M.  W.  Lof- 
tin  and  others  against  W.  F.  Bnglish.  From 
Judgment  for  plaintiffs,  defendant  appeals. 
Affirmed. 

Hood  &  Hood,  of  Gk>ldsboro,  for  appellees. 

BROWN,  J.  The  plaintiffs  contracted  to 
sell  to  the  defendant  a  certain  lot  of  land 
situated  in  the  town  of  Mt  Olive.  The  ques- 
tion presented  relates  to  the  title.  The  prop- 
erty was  devised  to  the  plaintiff,  Major  Lof- 
tin,  upon  the  following  trust: 

"He  shall  hold  the  saime  as  a  house  for  my 
three  childr«i,  J.  Annie  Flowers,  Fannie  B. 
Westbrook  and  Ernest  B.  Flowers,  which  they 
shall  use  and  occupy  free  of  rents,  until  but  one 
of  them  survives;  then  he  shall  convey  the 
same  to  such  survivor  in  fee,  absolutely." 

The  trustee,  together  with  the  three  cestu- 
is  que  trust,  Mrs.  Flowers,  Mrs.  Westbrook, 
and  Bmest  B.  Flowers,  together  with  the 
husbands  of  the  two  femes  covert  and  t^e 
wife  of  Earnest  B.  Flowers,  all  have  execu- 
ted and  tendered  a  proper  deed  in  fee  simple 
to  the  defendant,  who  has  agreed  to  purchase 
the  land.  He  declines  to  accept  the  deed 
and  pay  the  purchase  money  upon  the  ground 
that  the  title  is  not  good.  It  is  immaterial 
whether  under  the  clause  of  the  wlU  above 
quoted  the  three  children  of  the  testatrix  took 
a.  contingent  remainder  or  a  vested  remainder. 
It  is  perfectly  plain  that  In  any  event  the  ti- 
tle must  vest  absolutely  in  the  survivor  of 
the  three. 

Under  the  Cfpedflc  language  of  the  will 
the  trustee  is  required  to  convey  the  prop- 
erty to  the  survivor  in  fee  absolutely.  The 
trustee  and  all  three  of  the  diildren  have 
executed  the  deed.  There  can  he  no  question 
that  this  deed  will  convey  to  the  purchaser 
an  estate  in  fee  simple,  and  that  the  surviv- 
or of  the  three  children  will  be  estopped  from 
claiming  against  it    Eornegay  v.  Miller,  137 


(178  N.  C.  660) 

MASCARI  et  al.  ▼.  LASATBB  et  al. 

(No.  558.)     • 

(Supreme  Court  of  North  Carolina.    Dec.  10, 

1919.) 

Appeal  and  ebbob  ^=:>1001(l)-*RKyiBW  ov 

BVIDXNOE. 

Where  the  evidence  Justifies  the  Judgment; 
it  will  not  be  disturbed  on  appeal. 

Appeal  from  Superior  Court,  Buncombe 
County;  Finley,  Judge. 

Action  by  Ninfa  Mormino  Bfiascarl  against 
W.  H.  Lasater  and  another,  wher^n  A.  J. 
Lyman,  upon  plaintUTs  death,  was  substi« 
tuted  with  the  surviving  husband  and  cer- 
tain heirs  as  parties  plaintiff.  Judgment 
for  plalntlffb,  and  defendant  named  alone 
appeals.   Af&rmed. 

Merrimon,  Adams  &  Johnston,  of  Asheville, 
for  appellant 
Mark  W.  Brown,  of  Asheville,  for  appellee. 

PBB  CURIAM,  The  action  was  instituted 
by  Mr&  Ninfa  Mormino  Mascari  against  W. 
H.  Lasater  and  J.  W.  Wolfe,  to  enforce  a 
contract  to  purchase  a  lot  belonging  to  plain- 
tiffsy  against  the  defendant  J.  H.  WoUe,  and 
to  remove  cloud  upon  plaintUTs  title,  created 
by  a  previous  contract  on  part  of  Mrs.  Mas- 
cari^ the  original  plaintiff,  to  sell  the  same 
lot  to  W.  H.  Lasater,  the  ground  of  relief 
alleged  against  said  Lasater  being  that  his 
contract  was  procured  by  false  and  fraudu- 
lent representations  on  his  part,  inducing 
Mrs.  Mascari  to  execute  the  sanie.  Mrs. 
Mascari  having  died,  her  surviving  husband, 
her  three  children,  and  heirs  at  law,  and  A. 
J.  Lyman,  her  administrator,  were  substitut- 
ed as  parties  plaintiff  seeking  relief.  De- 
fendant Wolfe  answered,  admitting  his 
agreement  to  buy  at  the  price  of  $17,000  and 
his  willingness  to  comply  in  case  there 
should  be  no  valid  interference  by  reason  of 
the  previous  contract  with  defendant  Las- 
ater. On  the  part  of  the  latter,  there  was 
denial  of  all  allegations  of  wrongdoing  and 
averring  that  he  held  a  valid  contract  for 
the  property,  duly  registered,  etc  On  issues 
submitted,  the  Jury  rendered  a  yerdict,  in 
effect,  that  Mrs.  Mascari  was  induced  to  ex- 
ecute the  contract  under  which  Lasater 
claimed  his  interest  by  false  and  fraudulent 
representations  on  his  part;  that  the  hus- 
band, Charlie  Mascari,  had  neither  signed 
nor  acknowledged  any  execution  of  the  al- 
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leged  contract;  that  tte  feme  plaintiff  had 
not  been  priyily  examined  touching  her  exe- 
cution of  the  same,  etc. 

Upon  the  answer  of  defendant  Wolfe,  and 
the  verdict  on  the  issues  between  plaUitlffs 
and  defendant  Lasater,  there  was  judgment 
that  said  Wolfe  comply  with  his  contract  of 
purchase;  that  the  alleged  contract  with 
Lasater  be  declared  void  and  of  none  effect ; 
that  he  has  no  interest  in  the  lot  in  contro- 
versy; and  that  reference  to  the  Judgment 
be  entered  on  the  registry  docket  of  Bun- 
combe county,  where  the  Instrument  had 
been  recorded,  etc. 

The  controversy  between  these  parties,  al- 
most exclusively  one  of  fkct,  has  been  de- 
termined by  the  Jury  in  plaintiff's  favor. 
There  were  facts  in  evidence  to  Justify  the 
verdict,  and  we  find  no  reason  that  will  Jus- 
tify the  court  in  disturbing  the  results  of 
the  trial. 

The  objections  to  the  rulings  of  the  court 
on  questions  of  evidence  can  none  of  them 
be  sustained.  Some  were  very  properly  not 
insisted  on  in  the  brief,  and  those  contended 
for  are  without  merit,  and  could  have  had 
no  appreciable  effect  or  significance  in  the 
determination  of  the  issues. 

On  careful  consideration,  we  find  no  prej- 
udicial error  in  the  proceedings,  and  the 
Judgment  in  plaintiff's  favor  is  afitoned. 

No  error. 


(178  N.  C.  591) 

WOODX  V.  OAROLINA  SPBUOB  OO. 

(No.  517.) 

(Supreme  Court  of  North  Carolina.     Dec  B, 

1919.) 

1.  Trial    ^=:>295(1)— CoNSTBunio    inbtbuo- 

TIONB  TOOETinCB. 

Parts  of  instruction  must  be  read  together. 

2.  MaSTBB   and    8EBVA2TT  ^=»92(1>— DUTT   TO 
SELECT  PHTSIGLA.N  OF  SEASONABLE  SKILL. 

A  master  who  undertakes  to  furnish  a 
physician  for  his  employes,  and  collects  month- 
ly payments  from  the  employes  as  compensa- 
tion therefor,  owes  the  duty  to  the  employ^  to 
secure  a  doctor  of  reasonable  skill. 

8.  Mabteb  and  bebvant  ^=:>205(6),  231(2)— 
Beliance  on   competency   or   physician 

FUBNIBUED  NOT  GONTBIBUTOBT  NEGLIGENCE. 

Where  a  corporation  undertook  to  furnish 
a  physician  for  its  employes,  collecting  monthly 
payments  from  the  employes  as  compensation 
therefor,  an  injured  employ^  having  doubts  as 
to  the  competency  of  the  physician,  was  not 
guilty  of  contributory  negligence,  and  did  not 
assume  the  risk  by  trusting  to  assurances  of  the 
president  that  the  injury,  a  fracture,  was  sim- 
ple, and  that  the  physician  could  set  the  frac- 
ture as  good  as  any  one,  there  being  no  other 
physician  immediately  at  hand,  and  the  assur- 
ances of  the  president  being  equivalent  to  tell- 


ing the  servant  that  the  company  would  not  em- 
ploy any  other  physician. 

Walker  and  Allen,  JJ.,  dissenting. 

Appeal  from  Superior  Court,  Yancey  Coun- 
ty ;  Flnleyf  Judge. 

Action  by  G.  B.  Woody  against  tbe  Carolina 
Spruce  Company.  Judgment  for  plaintiff»  and 
defendant  appeals.   No  error. 

The  plaintiff  was  injured  in  the  service  of 
the  defendant  company,  and  alleges  that  the 
physician  employed  by  the  defendant,  and 
who  was  compensated  by  monthly  payments 
collected  by  the  company  from  the  employ^ 
was  guilty  of  negligence  and  malpractiee. 
Verdict  and  Judgment  for  the  plaintiff.  Ap- 
peal by  defendant 

Johnston  ft  Hutchlns,  of  Bumsvllle,  and 
Pless  ft  Winbome,  of  Marion,  for  appellant. 

G.  B.  Gardner  and  Hudgins,  Watson  ft 
Watson,  all  of  BumsviUe^  for  appellee. 

CLABK,  C.  J.  This  case  has  been  already 
twice  before  this  court  In  Woody  v.  SiHrnoe 
Ca,  175  N.  C.  545,  95  S.  B.  905,  the  defendant 
appealed,  the  verdict  being  $3,5(X),  and  this 
court,  in  an  opinion  by  Walker,  J.,  granted 
a  new  trial  for  the  erroneous  admission  of  a 
letter  claimed,  but  not  duly  proven,  to  haVe 
been  written  by  the  president  of  the  defend- 
ant company.  On  the  second  appeal  in  this 
case  (176  N.  C.  643,  97  S.  B.  610),  this  court 
by  Brown,  J.,  set  aside  the  Judgment  of  non- 
suit, holding  that — 

"An  employer  who  furnishes  medical  treatment 
*  *  *  to  his  employes,  upon  an  assessment 
plan  to  meet  the  expenses  thereof.  Is  required 
to  exercise  doe  care  in  the  selection  of  the  physi- 
cian and  in  oontinning  him  in  its  service,  and, 
upon  its  failure  to  do  so,  is  responsible  In  dam- 
ages to  an  empIoy<S  caused  by  his  incompetency." 

On  that  appeal  the  evidence  was  substan- 
tially as  in  this,  and  the  court  held: 

''There  is  abundant  evidence^  and  we  do  not 
understand  it  to  be  denied,  that  Dr.  Smith  was 
employed  by  defendant  to  treat  its  employes, 
and  that  they  were  assessed  to  pay  tiie  expenses. 
The  defendant  was  under  no  legal  obligation  to 
employ  a  physician  to  treat  its  employes,  but 
when  it  assumed  to  do  so  and  to  deduct  a 
monUily  sum  from  their  wages  for  m^ical  at- 
tention, it  was  under  obligation  to  exercise  doe 
care  in  selecting  the  physician  and  in  continuing 
him  in  its  service.  Guy  v.  Fuel  Co.  [72  W. 
Va.  728,  79  S.  B.  941],  48  L.  B.  A.  [N.  S.]  536, 
cited  and  approved  In  the  former  opinion  in  this 


»f 


case. 

[1, 2]  The  first  assignment  of  error  in  this 
appeal  by  the  defendant  is  to  an  instmction 
to  the  Jury: 

"If  after  the  defendant  ascertained  from  any 
and  all  sources  that  the  physician  was  incom- 
petent, if  it  did  ascertain  such  fkct,  it  kept  him 
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in  its  employment,  then  yon  will  answer  'Yes* 
to  the  second  issue** 

— which  was: 

"Did  the  defendant  engage  and  employ  Dr. 
D.  J.  Smith  as  its  physician  to  treat  the  plain- 
tiff, and  his  family,  and,  if  so,  was  the  defend- 
ant negligent  in  so  engaging  or  in  continning 
him  in  its  employment?" 

This  Instruction  must  be  read  in  connection 
with  the  other  part  of  tbat  InstructioQ  which 
was  that,  if  the  jnry  found  by  the  greater 
weight  of  the  evidence  that  the  defendant 
engaged  Dr.  Smith  to  treat  the  plaintiff  and 
other  employ^  and  that  after  it  had  notice  of 
his  incompetency  and  unskillfulness,  it  con- 
tinued him  in  its  employment,  and  that  he 
was  in  fact  incompetent  and  unskillful,  they 
should  answer  this  second  issue  "Yes." 

The  defendant  owed  the  duty  to  the  plain- 
tiff, after  it  had  undertaken  to  secure  a  doc- 
tor for  hhn,  to  secure  one  of  reasonable  skill 
and  ability.  Woody  v.  Spruce  Co.,  176  N. 
C.  644.  97  S.  B.  610 ;  Guy  ▼.  Fuel  C5o.,  72  W. 
Va.  728,  79  S.  B.  041,  48  U  B.  A.  (N.  S.)  536. 

[3]  The  second  assignment  of  error  ia  be- 
cause the  court  instructed  the  Jury: 

"If  you  shall  find  from  the  greater  weight  of 
the  evidence  that  after  the  plaintiff  was  injured 
he  asked  Dr.  Aldrich,  the  president  and  general 
manager  of  defendant,  if  he  had  not  better  send 
for  another  physician ;  and  if  you  find  that  Dr. 
Aldrich  then  advised  the  plaintiff  that  it  was 
unnecessary,  that  he  and  Dr.  Smith  could  set 
the  arm  as  good  as  any  one,  that  it  was  only 
a  simple  fraetnre,  then  the  court  charges  you 
the  plaintiff  had  a  right  to  rely  upon  sudi  as- 
surance, and  you  will  answer  the  fourth  issue 
*No.* " 

This  issue  was: 

"Did  the  plaintiff  assume  the  risk  of  the  treat- 
ment by  Dr.  Smith  for  the  injury  complained  of 
in  this  action?' 

This  point  was  ruled  upon  in  the  former  ap- 
peal (176  N.  O.  645,  07  S.  B.  611),  where 
Brown,  J.,  said: 

"There  is  evidence  that  plaintiff  some  time 
before  he  was  injured  complained  to  the  presi- 
dent of  the  company  of  Dr.  Smith's  incompe- 
tence, and  when  he  was  injured  the  president 
assured  him  that  he  and  Smith  were  fully  com- 
petent to  perform  the  operation,  and  that  de- 
fendant, in  submitting  to  the  operation,  relied 
upon  such  assurance,  as  he  had  a  right  to  do." 

There  was  no  other  physician,  so  far  as 
it  appears,  immediately  at  hand,  and  the 
plaintiff  had  paid  his  assessments  for  the 
employment  of  the  company's  physician,  and, 
though  he  may  have  had  doubts  as  to  his 
competency,  when  the  president  of  the  com- 
pany assured  him  that  the  fracture  was  sim- 
ple and  that  he  and  Dr.  Smith  could  set  the 
fracture  as  good  as  any  one,  the  plaintiff 
was  not  guilty  of  contributory  negligence,  nor 
did  he  assume  the  risk  by  trusting  to  the 
assurance  of  the  president,  upon  the  circum- 
stances of  this  case.  The  reply  of  the  presi- 
dent was  equivalent  to  telling  the  plaintiff 


that  the  company  would  not  employ  any  oth- 
er physician,  and  the  plaintiff  had  to  take 
the  service  offered  him  or  go  without  medical 
treatment  The  requests  to  charge  were 
properly  refused. 
No  error. 

WALKBR  and  ALUBN,  JJ.  (dissenting). 
There  was  a  clear  error  in  this  instructliHi  of 
the  court: 

"If  you  shall  find  from  the  greater  weight  of 
the  evidence  that  after  the  plaintiff  was  injured 
he  asked  Dr.  Aldrich,  the  president  and  general 
manager  of  defendant,  if  he  had  not  better  send 
for  another  physician,  and  if  you  find  that  Dr. 
Aldrich  then  advised  the  plaintiff  that  it  was 
unnecessary,  that  he  and  Dr.  Smith  could  set 
the  arm  as  well  as  any  one^  that  it  was  only  a 
simple  fracture,  then  the  court  charges  you  he 
had  a  right  to  rely  upon  such  assurance,  and 
you  will  answer  the  fourth  issue  'No.'  ** 

The  fourth  issue  and  answer  were: 

"Did  the  plaintiff  assume  the  risk  of  the  treat- 
ment by  Dr.  Smith  for  the  injury  complained  of 
in  this  action?   Answer:  No." 

The  question  under  this  issue  was  one  of 
fact,  whether  plaintiff  actually  relied  upon 
the  assurance  of  Dr.  C.  S.  Aldridi,  or  wheth* 
er  he  did  not  do  so^  and  thereby  assumed  the 
risk  by  acting  upon  his  judgment  and  re- 
sponsibility, whereas  the  court  charged  that 
if  the  doctor  gave  him  the  assurance,  he 
had  the  *'right  to  rely  on  it,"  and  they  will 
answer  the  fourth  Issue  "Na**  It  is  manifest 
that  the  question  was  not  whether  he  had  the 
right  to  rely  on  the  assurance  of  Dr.  Aldrich 
but  whether  he  did  rely  upon  it,  and  the 
inq>ortance  of  this  distinction  will  more 
clearly  appear,  if  it  is  not  now  sufficiently  so, 
when  we  consider  the  evidence,  for  the  plain- 
tiff testified  that,  while  Dr.  Aldrich  gave  him 
this  assurance,  he  did  not  believe  it  We  are 
not  contending  there  was  no  evidence  that 
he  relied  upon  it,  but  that  the  fact  involved, 
whether  he  did  or  not  rely  upon  it,  was  not 
submitted  to  the  jury,  and  the  finding  of  the 
jury  in  response  to  that  issue  was  made  to 
turn  soldy  on  his  right  to  do  so.  Nor  is  the 
case  as  reported  in  176  N.  G.  646,  07  S.  B. 
611  (op.  by  Brown,  J.),  any  authority  to  sus- 
tain such  an  instruction.  There  the  finding 
was  made  to  turn  on  the  question  whether  he 
had  actually  relied  upon  the  assurance  and 
not  solely,  as  here,  upon  his  right  to  rely 
upon  it  Besides,  the  court  was  there  referr- 
ing only  to  the  evidence,  and  not  to  the 
charge,  as  plainly  appears  from  the  passage 
which  the  court  takes  from  that  opinion,  as 
follows: 

"There  is  evidence  that  plaintiff  some  time  be- 
fore he  was  injured  complained  to  the  president 
of  the  company  of  Dr.  Smith's  incompetence, 
and  when  he  was  injured  the  president  assured 
him  that  he  and  Smith  were  fully  competent  to 
perform  the  operation,  and  that  defendant,  in 
submitting  to  the  operation,  relied  upon  such' 
assurance,  as  he  had  a  right  to  da" 
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So  we  see  fhat  fhls  point  was  not  ruled 
upon  in  the  former  aiq;>eaL  We,  therefore, 
dissent  from  the  judgment  of  the  conrt,  as  we 
are  of  the  opinion  there  was  error  in  the  re- 
spect pointed  out,  which  entitles  defendant 
to  a  new  trial. 

The  verdict  was  a  directed  one,  as  it  was 
made  to  depend  entirely  upon  the  right  to 
rely  npon  the  assurance,  which  was  held,  as 
matter  of  law,  to  exist,  and  thereupon  the 
Jury  were  instructed  to  answer  the  issue 
''No."  They  could  no  nothing  else  under  this 
charge. 


a78  N.  c. 

DAVIS  ▼.  LENOIR  COIJNTT  et  aL 
(No.  217.) 

(Supreme  Court  of  North  Carolina.    Sept  14, 

1919.) 

1.  STATTPnes  ^=»97(2)— PuBiJO  local  i;aw  be- 

LATINO  TO  CONSTBUCnON    OF  HIGHWAYS. 

Pub.  Loc.  Laws  1919,  c.  891,  authorizing 
the  issuance  and  sale  of  bonds  for  the  construc- 
tion of  public  roads  in  Lenoir  county,  is  not 
in  violation  of  Const,  art.  2,  f  29,  prohibiting 
enactment  of  local  private  or  special  acts  au- 
thorizing the  lajdng  out,  opening,  altering,  main- 
taining, or  discontinuing  of  highways,  etc 

2.  Counties  ^=»151— Koau  tax  as  "neces- 
sary EXPENSE"  NOT  BEQUIRINO  SUBMISSION 

TO  VOTERS. 

Pub.  Loc.  Laws  1919,  c  891,  relating  to  the 
construction  and  building  of  public  roads,  is 
supportable  as  providing  for  a  "necessary  ex- 
pense" within  Const,  art  7,  f  7,  prohibiting 
the  levy  of  any  tax  by  a  connty  except  for  neces- 
sary expenses  unless  by  authority  of  a  majority 
of  the  voters  therein. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Neces- 
sary Expenses.] 

3.  Counties  ^es>178  —  Issue  or  highway 

BONDS  WITHOUT  APPBOYAL  OF  YOTEBS  "NEO- 
X6SABY  EXPENSES." 

Bonds  may  he  issued  as  authorised  by  Pub. 
Loc  Laws  1919,  c  891,  S  6,  without  the  ap- 
proval of  the  voters,  where  the  act  was  ap- 
proved by  a  majority  of  the  votes  cast  as  the 
statute  requires,  since  the  construction  of  public 
roads  under  such  act  is  a  "necessary  expense" 
under  Const  art.  7,  fi  7,  prohibiting  levies  by  a 
county  except  for  necessary  expenses,  and  the 
Legislature  may  authorize  the  bonds  without 
any  vote. 

4.  Counties  ^=»150(2)--Special  taxes;  con- 
stitutionality or  PUBLIC  BOAD  LAW. 

Pub.  Loc.  Laws  1919,  c.  891,  authorizing  an 
issuance  and  sale  of  bonds  for  construction  of 
public  roads  in  Lenoir  county,  is  not  invalid  un- 
der Const,  art.  6,  §  1,  because  the  tax  is  levied 
upon  property  alone  and  the  equation  between 
property  and  polls  is  not  observed. 

Appeal  from  Superior  Court,  Lenoir  Coun- 
ty;   Daniels,  Judge. 


Action  by  Lii  F.  Davis  against  Lenoir 
County  and  others.  From  an  order  dissolv- 
ing a  restraining  order,  plaintUf  appeals. 
Affirmed. 

This  action  was  Instituted  by  idalntiff  on 
behalf  of  himself  and  others,  taxpayers, 
against  Lenoir  county,  the  board  of  county 
commissioners,  and  the  highway  commission 
of  said  county,  to  restrain  the  issoanoe  and 
sale  of  12,000,000  of  bonds  authorised  by 
Public  Local  Laws  1910,  c  801,  to  construct 
and  build  the  public  roads  of  that  county. 
The  restraining  order  was  dissolved  by  Dan- 
i^s,  J.,  at  the  hearing;  and  the  plaintiffs  ap- 
pealed. 

J.  Langhome  Barham,  of  Goldsboro,  and 
James  H.  Pou,  of  Raleigh,  for  appellant. 

Cowper,  Whitaker  ft  Allen  and  Dawson, 
Maiming  &  Wallace,  all  of  Kingston,  and  J. 
S.  Manning,  of  Raleigh,  f6r  appelleea 

CLARK,  C.  J.  The  plaintiff,  Davis,  su- 
ing on  behalf  of  hims^f  and  others,  citizens 
and  taxpayers  of  Lenoir  county,  seek  to  en- 
join the  issuance  of  $2,000,000  of  bonds  au- 
thorized by  chapter  301,  Public  Local  Laws 
1919,  ratified  March  0, 1919,  and  approved  by 
a  vote  of  the  electors  of  the  county  at  a 
special  election  held  pursuant  to  the  act. 
The  temporary  restraining  order  Issued  by 
Judge  Daniels  was  made  returnable  before 
him,  and  heard  May  21st,  when  he  dissolved 
the  restraining  order  and  denied  the  motion 
to  continue  the  same. 

The  plaintiffs  contend  that  the  act  was 
unconstitutional : 

[1]  1.  Because  a  special  act  of  this  nature 
was  in  violation  of  article  2,  f  29,  of  the 
Constitution.  This  point  has  been  settled 
against  the  contention  of  the  plaintiff  in  Mar- 
tin County  V.  Bank,  100  S.  El  134,  at  this 
term. 

[2]  2.  Because  the  court  held  the  construc- 
tion and  building  of  public  roads  are  a  nec- 
essary expense  within  the  meaning  of  ar- 
ticle 7,  f  7,  of  the  Constitution,  but  this  has 
been  so  determined  in  Herring  v.  Dixon,  122 
N.  C.  420,  29  S.  B.  368;  Tate  v.  Com'rs, 
122  N.  C.  812,  30  S.  E3.  352;  R.  R.  v.  Com'rs, 
148  N.  O.  237,  61  S.  E.  690;  Hargrave  v. 
Com*rs,  168  N.  C.  626,  84  S.  B.  1044 ;  Moose 
V.  Corners,  172  N.  C.  419,  90  S.  E.  441,  Ann. 
Cas.  1917E,  1183;  Woodall  v.  Com'rs,  176 
N.  C.  at  pages  382,  883,  97  S.  E.  226. 

[3]  3.  The  plaintiffs  also  contend  that  the 
bonds  cannot  be  issued  without  having  the 
approval  of  a  majority  of  the  qualified  vot- 
ers of  the  county,  and  this  act  was  approved 
only  by  a  majority  of  the  votes  cast.  Beinic 
a  necessary  expense,  it  has  been  held  that 
an  approval  of  the  majority  of  the  quali- 
fied voters  is  not  required,  but  that,  in  tbe 
discretion  of  the  Legislature,  a  majority  of 
the  votes  cast  shall  be  sufficient  as  is  pro- 
vided in  this  statute  (section  6),  or  the  Leg- 
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Islatiire  may  authorize  the  bonds  to  be  la- 
sued  for  such  purpose  without  any  vote  at 
all.  Tate  v.  Ck)m'r8,  122  N.  O.  812,  80  S. 
£.  352;  Wadsworth  y.  Concord,  188  N.  O. 
587,  45  S.  E.  d48;  Burgin  y.  Smith,  151  N. 
C.  561,  66  S.  B.  607;  Com'rs  v.  Gom'rs,  165 
N.  C.  632,  81  S.  E.  1001 ;  Hargraye  y.  Com'rs, 
168  N.  G.  626,  84  S.  E.  1044;  Swindell  y. 
Belhaven,  173  N.  O.  1,  01  S.  E.  360;  Woodall 
T.  Highway  Cknmnission,  176  N.  O.  383,  97 
8.  E.  226. 

[4]  4.  Plaintiffs  further  contend  that  the 
statute  is  inyalid  because  the  tax  is  to  be 
leyied  upon  property  alone  and  the  equation 
between  property  and  polls  is  not  obseryed. 
In  Moose  y.  Com'rs,  172  N.  C.  431,  90  S.  E. 
441,  Ann.  Gas.  1917B,  1183,  the  court  cited 
and  reaffirmed  R.  B.  y.  Mecklenburg,  148  N. 
C.  220,  61  S.  E.  690,  R.  R.  y.  Buncombe, 
148  N.  a  248,  61  S.  E.  700,  and  Perry  y. 
Franklin,  148  N.  G.  521,  62  S.  E.  606,  which 
held  that— 

'*The  equation  and  limitation  of  taxation  pre- 
scribed by  article  5,  |  1,  of  the  Gonstitntion 
apply  only  to  taxes  for  the  ordinary  expenses 
of  the  state  and  county  goyemment,  and 
*  *  *  the  leyy  of  taxes  for  special  purposes 
is  committed  by  the  Gonstitntion  to  the  discre- 
tion of  the  General  Assembly,  which  may,  as  to 
such  taxes,  exceed  the  limitation  on  the  poll 
and  on  property,  and  may  leyy  the  tax  on  the 
poll  and  property,  or  on  property  alone,  with- 
ont  obserying  the  equation,  subject  to  the  quali- 
fication that  if  the  tax  is  not  for  a  necessary 
expense  it  must  be  submitted  to  a  yote  of  the 
people**— in  which  last  case  only  it  must  be 
aproyed  by  a  majority  of  the  registered  yoters. 
Wagstaff  y.  Highway  Gommission  <Hoke,  J.) 
177  N.  G.  355,  99  S.  E.  1. 

To  same  purpose,  Jones  y.  Gom'rs,  107  N. 
C.  248,  12  S.  E.  69;  Bennett  y.  Gom'rs,  173 
K.  G.  625,  92  S.  E.  608. 

Affirmed. 


(178  N.  C.  757) 

STATE  y.  GOLEMAN.    (No.  468.) 

(Snpreme  Gourt  of  North  Garolina.     Dee.  8, 

1919.) 

1.  GsiHiNAi,  LAW  ^E»825(l)  —  Atteittion  to 

BE    CAIXBD    TO    MISSTATEMEI«T    OT    CONTEN- 
TIONS. 

If  contentions  of  parties  are  not  properly 
stated,  the  attention  of  the  court  should  then 
be  called  to  the  omission,  so  that  it  may  be 
supplied. 

2.  iNToncATiNo  Ljquobs  ^=:>138— Tranbpob- 

TATION  OF  LIQUOB  "OEIjyEBY.** 

Handing  a  jug  to  a  companion  to  take  a 
drink  is  not  such  "deliyery"  of  intoxicating 
liquors  as  is  contemplated  by  Laws  1915,  c.  97, 
prohibiting  the  transfer  and  deliyery  of  intox- 
icating liquors,  etc 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Deliy- 
r.] 
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3.  Grdonai.  law  ^=5>878(2),  1172(8),  1175— In- 

DIOTMENT  AND  INFOBMATZON  ^=»208— EB- 
BONEOX78  INSTBUOnON  AS  TO  ONB  OF  SEyEBAI. 
COUNTS  HABlfT.KflH. 

Where  there  is  more  than  one  count  in  the 
indictment,  and  there  is  a  general  verdict,  such 
is  a  yerdict  of  guilty  on  each  count,  and  if 
there  is  a  d^ect  in  one  or  more  counts,  or 
erroneous  charge  as  to  one  count,  or  lack  of 
evidence,  the  yerdict  will  be  imputed  to  a  sound 
count,  as  to  which  there  was  no  erroneous  in- 
struction* 

Glark,  0.  J^  dissenting  in  part. 

Appeal  from  Superior  Goort,  Burke  Goun- 
ty;  Harding,  Judge. 

B.  E.  Goleman  was  conyicted  o£  yiolations 
of  tlie  liquor  law,  and  appeals.    No  error. 

This  is  a  criminal  action  and  from  the 
judgment  upon  the  yerdict  the  defendant  ap- 
pealed to  this  court  The  indictment  upon 
which  he  was  tried,  charged : 

(1)  Possession  of  liquor  with  the  purpose 
of  sale. 

(2)  Receipt  of  more  than  one  quart  at  a 
time. 

(3)  Receipt  of  more  than  one  quart  at  a 
time  in  a  single  package. 

(4)  Transportation  of  the  liquor. 

The  defendant  was  convicted  on  the  last 
three  counts  and  acquitted  on  the  first. 

The  evidence  of  the  state  tended  to  show 
that  the  defendant  on  the  night  of  June  13. ' 
1919,  drove  the  witness  Scott  and  Ervln,  in 
his  automobile,  out  south  about  three  miles 
from  Morganton;  that,  after  arriving  at  his 
point  of  destination,  he  left  the  other  two  in 
his  car,  while  he,  taking  a  suit  case  with 
him,  went  oflT  into  the  woods;  that  in  about 
ten  minutes  he  returned,  having  a  gallon  jug 
of  corn  whisky  in  the  suit  case;  that  on  the 
way  back  to  Morganton  he  handed  the  Jug 
to  Scott  to  take  a  drink,  and  while  he  was 
trying  to  withdraw  the  stopper  the  officers 
came  up,  and  arrested  them.  The  evidence 
for  defendant  was  that  Scott  bought  and  re- 
ceived the  liquor  and  not  the  defendant. 

To  the  following  Instructions  of  the  court 
the  defendant  excepted : 

"The  state  contends  if  it  has  failed  to  satis- 
fy you  that  he  was  the  man  that  got  the  liq- 
uor, wherever  it  was,  and  failed  to  satisfy  you 
he  actually  recdved  it  In  his  possession,  the 
state  contends  that  he  was  guilty  of  transport- 
ing it  from  a  point  within  North  Garolina  to 
some  other  point  to  some  person  more  than  a 
quart  of  liquor.  The  state  contends  it  has 
shown  he  got  the  liquor,  put  It  in  the  suitcase, 
brought  it  and  put  it  in  the  automobile  and 
delivered  it  to  Mr.  Scott;  that  Scott  took  it 
into  his  own  hands  and  tried  to  get  the  stop- 
per out  and  take  a  drink.  If  the  state  has  sat- 
isfied you  of  that  beyond  a  reasonable  doubt, 
then  he  would  be  guilty,  and  you  should  con- 
vict him  on  that  count. 

"(2)  He  contends  he  had  an  automobile,  and. 
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while  he  knew  it  was  his  pari>o8e  to  go  in  the 
country  with  Mr.  Scott,  that  he  knew  Scott 
was  going  after  liquor,  or  that  was  his  purpose 
in  going  there  to  get  some  liquor— he  stated  that 
on  the  stand. 

"(3)  To  the  failure  of  the  court  to  instruct 
the  jury  as  to  the  rules  of  law  which  applied 
upon  the  defendant's  contention  in  event  the 
jury  found  that  the  evidence  sustained  such 
contention,  and  to  the  failure  of  the  court  to 
instruct  the  jury  aa  to  the  principles  of  law 
which  would  apply  upon  the  defendant's  con- 
tention which  were  given  by  the  court,  the  de- 
fendant excepts  upon  the  ground  that  it  was 
useless  to  present  such  contention,  unless  the 
law  applying  thereto  was  also  presented  to 
the  jury. 

*'(4)  If  yon  are  satisfied  beyond  a  reasonable 
doubt  that  he  waA  transporting  liquor  from  one 
point  in  this  state  to  another  point  to  some  per- 
son you  will  convict  him  of  that." 

W.  G.  Newland,  of  Lenoir,  for  appellant 
James  S.  Manning,  Atty.  Gen.,  and  E^ank 
Nash,  Asst  Atty.  Gen.,  for  the  State. 

ALLEN,  J.  The  defendant  is  indicted  in 
the  first  count  under  chapter  44,  Laws  1913, 
and  in  the  second,  third,  and  fourth  counts 
under  chapter  97,  Laws  1915,  and  these  stat- 
utes cover  the  several  offenses  charged  in  the 
indictment 

The  exceptions  are  to  the  charge,  and  it  is 
well  to  consider  the  second  and  third  first,  as 
the  first  and  fourth  instructions  relate  to  the 
same  count 

[1]  The  objection  of  the  defendant  to  the 
second  instruction  is  to  the  use  of  the  words 
"he  stated  that  on  the  stand,"  upon  the 
ground  it  represented  the  evidence  of  the  de- 
fendant incorrectly,  but  it  will  be  observed 
his  honor  was  then  stating  the  contentions  of 
the  parties,  and  ''if  contentions  are  not  prop- 
erly stated,  the  attention  of  the  court  should 
then  be  called  to  the  omission,  so  that  it  may 
be  supplied."  Manf.  Ck>.  v.  Building  Co.,  177 
N.  C.  106,  97  S.  E.  718,  and  cases  dted. 

It  we,  however,  turn  to  the  record,  we  find 
the  defendant  testified,  "I  thought  we  were 
going  after  some  liquor,"  which  is  substan- 
tially as  his  honor  stated. 

The  third  exception  is  to  the  failure  to 
fully  explain  the  law  to  the  jury,  but  there 
was  no  legal  principle  involved  beyond  the 
doctrine  of  reasonable  doubt  which  was  cor- 
rectly stated,  except  as  bearing  on  the  first 
count  upon  which  the  defendant  was  acquit- 
ted, and  the  fourth.  On  the  second  and  third 
counts  the  controversy  was  one  of  fact  as  to 
whether  the  liquor  was  received  by  the  de» 
fendant  or  Scott 

We  do  not  approve  the  charge  on  the  fourth 
count 

[21  If  the  evidence  of  the  state  is  believed, 
the  defendant  was  transporting  his  own  liq- 
uor, and  not  for  the  purpose  of  sale,  and  we 
do  not  think  handing  a  bottle  to  a  companion 
to  take  a  drink  is  such  delivery  as  is  con- 


templated by  the  statute,  which  was  con- 
strued in  State  v.  Litae,  171  N.  C.  807,  88  S. 
E.  723,  to  mean  transporting  or  carrying  "to 
or  for  any  other  person,  firm  or  corporation." 
[3]  This  does  not  however,  entitle  the  de- 
fendant to  a  new  trial,  because  there  are  two 
good  counts  aa  to  which  there  is  no  error, 
and — 

"It  is  well  settled  in  this  sUte  that  where 
there  is  more  than  one  count  in  the  indictment, 
and  there  is  a  general  verdict  this  is  a  verdict 
of  gtilty  on  each  count  and  if  there  Is  a  defect 
as  to  one  or  more  counts  by  reason  of  any  de- 
fect therein,  or  erroneous  charge  aa  to  said 
count  or  lack  of  evidence,  the  verdict  will  be 
imputed  to  the  sound  count  in  the  indictment 
as  to  which  there  was  no  erroneous  instruction, 
and  upon  which  evidence  is  offered.  State  v. 
Toole,  106  N.  O.  736  fll  S.  B.  1681,  where 
the  authorities  to  that  effect  which  are  numer- 
ous, are  collected."  State  v.  Holder,  133  N.  C. 
711,  45  S.  B.  862. 

No  error. 

CLARK,  0.  J.,  concurs  In  the  decision  up- 
on all  the  grounds  on  which  it  is  based,  but 
dissents  from  the  obiter  dictum,  because  not 
necessary  to  the  decision  of  the  case,  that  if 
the  defendant  'Vas  transporting  his  own  liq- 
uor, and  not  for  the  purpose  of  sale,  he  could 
not  be  held  liable  in  such  case." 

Laws  1916,  c  97,  f  1,  ''to  restrict  the  re- 
ceipt and  use  ot  intoxicating  liquors,"  makes 
it  indictable  for  any  one  to  "ship,  transport 
carry  or  deliver,  in  any  manner  or  by  any 
means  whatsoever,  for  lilre  or  otherwise,  in 
any  one  package  or  at  any  one  time  from  a 
point  within  or  without  this  state  to  any  per- 
son, firm,  or  corporation  in  this  state  any 
spirituous  or  vinous  liquors  or  intoxicating 
bitters  in  a  quantity  greater  than  one  quart 
or  any  malt  liquors  in  a  quantity  greater 
than  5  gallons ;  and  it  shall  be  unlawful  for 
any  spirituous  or  vinous  liquors  or  intoxicat- 
ing bitters  so  shipped,  transported,  carried 
or  delivered  in  any  one  package  to  be  con- 
tained in  more  than  one  receptade." 

It  will  be  seen  that  this  statute  was  in- 
tended to  be  comprehensive,  and  it  prohibits 
any  one  of  several  acts,  i.  e.:  (1)  Shipping 
spirituous  or  vinouii  liquors  or  intoxicating 
bitters  or  any  malt  liquors,  beyond  the  quan- 
tity named;  (2)  transporting;  (3)  carrying; 
or  (4)  delivering  same  to  any  person,  etc,  in 
any  manner,  or  by  any  means  whatsoever,  for 
hire  or  otherwise,  in  any  one  package,  or  at 
any  time,  or  contained  in  more  than  one  re- 
ceptacle. 

Section  2  of  that  chapter  makes  it  unlawful 
for  any  person,  etc.,  "to  receive  at  a  point 
within  •  •  •  North  Carolina  for  his  or 
her  use  or  for  the  use  of  any  person, 
•  •  •  or  for  any  other  purpose,  any  spir- 
ituous or  vinous  liquors,"  eta,  in  greater 
quantity  than  above  stated,  at  any  one  time. 

The  issue  of  prohibition  has  been  long  de- 
bated, but  this  state  and  the  United  States 
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have  decided  In  a  constlttitlonal  manner  that 
tbe  public  welfare  requires  that  the  shipping, 
or  transportation  or  manufacture,  or  sale,  or 
the  mere  receipt  for  one's  own  use,  or  any 
other  purpose,  etc.,  or  delivery  of,  intoxicat- 
ing or  vinous  liquors  or  Intoxicating  bitters 
over  a  quart,  or  malt  liqours  more  than  Ave 
gallons  shall  be  a  criminal  offense. 

Long  debated,  the  matter  has  been  finally 
settled,  and  the  law  should  be  construed  in 
the  same  spirit  that  it  has  been  enacted,  so 
as  to  effectuate  the  purpose  of  the  statute. 
The  violation  of  this  statute  is  by  the  same 
means,  and  for  the  same  motive,  as  in  cases 
of  larceny;  that  is,  it  Is  done  secretly,  and 
for  the  purpose  of  making  profit  out  of  the 
deliberate  violation  of  law.  This  statute  sim- 
ply applies  to  intoxicating  liquor  the  princi- 
ple that  makes  it  indictable  to  "receive,  ship, 
carry,  transport,  or  deliver  stolen  goods, 
knowing  them  to  be  stolen." 

Prohibition  being  an  Innovation,  so  to 
speak,  was  unpopular  with  the  minority,  and 
every  ingenuity  has  been  used  to  escape  de- 
tection and  punishment,  both  in  the  manner 
of  doing  the  act  and  in  seeking  to  evade  pun- 
ishment by  the  courts  for  Infringement  of  the 
law. 

It  is  for  this  reason  that  so  many  succes- 
sive statutes  have  been  passed  to  cure  the 
defects  which  the  Ingenuity  of  counsel  have 
discovered  in  successive  acts,  and  It  is  there- 
fore that  we  not  only  have  the  Webb-Kenyon 
Law  (Act  Ck>ng.  March  1,  1913,  c.  90,  87  Stat 
609  [U.  S.  Gomp.  St  S  8739]),  the  "Search  and 
Seizure  Act"  (Oonsol.  8t  c.  65,  art  4),  and 
many  other  acts,  but  that  the  statute  of  1915 
above  quoted  makes  punishable  every  man- 
ner of  handling  the  forbidden  article.  It  is 
clearly  Intended  by  this  statute  that  whether 
the  receipt  or  the  shipping  or  carrying  or 
transporting  should  be  for  the  person's  own 
tise  or  otherwise,  or  for  sale  or  for  the  per- 
son's own  use,  such  receiving,  or  shipping,  or 
carrying,  or  transportation,  or  delivery  is  lUe^ 
gal.  It  does  not  matter  that  the  delivery 
of  these  articles  to  any  person  is  also  forbid- 
den. Each  of  these  other  four  acts  is.  dis- 
tinctly made  unlawful.  The  word  "other  per- 
son" is  not  in  the  statute,  and  Is  only  infer- 
red when  there  is  a  "delivery,"  for  a  person 
cannot  deliver  to  himself.  Nor  Is  it  necessa- 
ry that  the  delivery  shall  be  for  or  by  sale, 
for  that  was  prohibited  in  previous  statutes. 
The  act  denounces  equally  the  receiving,  ship- 
ping, transportation,  or  carrying,  whether  It 
is  done  by  the  person  for  himself  or  for  an- 
other, and  whether  the  article  is  to  be  sold  or 
is  to  be  used  by  the  carrier.  It  is  true  that 
it  was  intimated  contrary  to  this  in  State  v. 
litae,  171  N.  O.  805,  88  S.  B.  723,  but  it  was 
not  necessary  to  that  decision.  Besides  sec- 
tion 2  did  not  enter  into  the  consideration  of 
that  case,  for  the  "receipt"  was  at  a  point  in 
South  Carolina. 


It  is  not  a  question  of  the  Intention  in  ship- 
ping or  transporting  or  carrying  or  delivery, 
or  receiving.  Nor  does  the  purpose  for  which 
this  was  done  create  the  illegality,  but  it  is 
the  bare  fact  of  shipping,  transporting,  or 
carrying  or  receiving  in  this  state  or  deliver- 
ing intoxicating,  vinous,  or  malt  liquors 
above  the  quantities  stated  in  the  act  which 
is  made  indictable.  The  intention  of  the  act 
may  be  tersely  expressed  in  the  phrase  'Taste 
not,  touch  not,  handle  not,"  the  forbidden  ar- 
ticle. It  is  outlawed  by  the  statute,  just  as 
dynamite  or  any  poisonous  drug,  and  for  the 
same  reason,  that  the  popular  will  has  deem- 
ed this  necessary  for  the  public  welfare,  and 
made  the  violation  of  that  will  a  crime. 

The  purport  of  our  statutes  is  identical 
with  the  Eighteenth  Amendment  of  the  Unit- 
ed States  C!onstitution,  which  prohibits  "the 
manufacture,  sale,  or  transportation  of  intox- 
icating liquors"  within  the  United  States.  It 
is  no  exemption  either  under  the  state  or  fed- 
eral law  that  the  manufacture  or  transporta- 
tion is  for  one's  own  U8e» 


a78  N.  C.  681) 

LOYEN  et  aL  V.  ROPER  st  aL    (No.  607.) 

(Supreme  0>urt  of  North  Carolina.     Dec  8, 

1919.) 

1«  Trial  ^=:>165— Facts  in  bvidenob  taexn 
as  tbue  on  jttdgmslft  ov  nonsuit. 

On  judgment  of  nonsuit  at  the  dose  of  tes- 
timony, facts  shown  in  the  evidence,  making  in 
favor  of  plaintiff's  claim,  must  be  taken  as  true. 

2.  RE1CAINDEB8     «=:>17(2)  —  AOTION     AOAINST 
THIBD  PEBS0N8  VURISQ   SXIBTBNCB   OF  LOS 

ESTATE. 

In  action  by  remaindermen  against  a  third 
person  for  possession  of  land,  plaintiffs  were 
properly  nonsuited;  their  father,  who  was  alive 
and  not  a  party  to  the  suit,  being  entitled  as 
tenant  by  the  curtesy  to  a  life  estate  and  the 
right  of  present  possession  of  tiie  land. 

3.  Qxthbtino  titljb  ^=»12(6)— AonoN  main- 
tainable BT  REMAIN  DEBMEN. 

Remaindermen,  although  out  of  possession 
and  not  entitled  to  possession  because  their  fa- 
ther, tenant  by  curtesy,  is  living,  may  maintain 
an  action  to  remove  a  cloud  upon  their  title  in 
new  of  Pell's  Revisal,  I  1689. 

4.  Remaindebs  ^=»17(2)— Rbvsbsionb  ^s»8(1) 
—Action  fob  tbespass. 

Owners  of  an  estate  in  remainder  or  rever- 
sion after  a  life  estate  may  recover  for  a  tres- 
pass causing  permanent  damage  affecting  the 
value  of  the  inheritance,  and  this  with  or  with- 
out joining  the  life  tenant. 

5.  Quietinq    title    ^es»30(3)— Life    tenant 

NOT    NECE88ABT   PABTT    IN   BEMAI N DEBMEN 'B 
ACnON  TO  BEMOVB  CLOUD  ON  TITLE. 

In  an  action  to  remove  a  doud  upon  their 
tide  by  owners  of  an  estate  in  remainder  or 
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reversion  against  a  third  peraon  claiming  ad-  f  the  inheritance,  cannot  maintain  the  seccmd 

cause  of  action,  that  to  remoTe  a  doud  upon 
their  title. 


Tersely,  life  tenant  is  not  a  necessary  party. 
6w  Quieting  titlb  ^=p43— Ownsbship  of  bs* 


VXBSIOK  PBOVABLB  UNDKB  OENBBAL  AIXEOA- 
TION  or  OWNSB8HXP. 

In  an  action  to  remove  a  doud  from  title, 
plaintiff  may  show,  under  a  general  allegation 
of  ownership  in  fee^  that  he  is  an  owner  in  re- 
version. 

Appeal  from  Superior  Oourt,  Avery  Coun- 
ty; Webb,  Judge. 

Action  by  Ed.  S.  Loven  and  Robert  Loven 
against  B^  B.  Roper,  Jeff  Franklin,  and  Wil- 
liam Austin.  Judgment  for  defendants,  and 
plaintiffs  appeal.    Brror. 

The  complaint  of  plaintiffs  sets  forth  two 
causes  of  action: 

First  One  asserting  ownership  and  the 
right  to  possession  whidi  was  wrongfully 
withheld  by  defendant 

Second.  That  they  were  the  owners  in 
fee  of  the  land,  and  defendants  were  in 
possession  wrongfully,  claiming  title,  and 
asking  that  the  said  false  claim  be  removed 
as  a  cloud  upon  the  true  title  held  by  them. 
At  the  close  of  the  testimony  on  adverse  in- 
timation from  the  court  as  to  plaintiffs'  right 
to  recover  on  either  cause  of  action,  plaintiffs 
suffered  a  nonsuit  and  appealed. 

R.  W.  Wall,  of  Newland,  G.  A.  Love,  of 
Pineola,  and  F.  A.  Linney,  of  Boone,  for  ap- 
pellants. 

Spainhour  ft  Mull,  of  Morgantown,  W.  G. 
Newland,  of  Lenoir,  and  S.  J.  Ervin,  of  Mor- 
gantown, for  appellees. 

HOKE,  J.  [1,2]  There  was  evidence  on 
the  part  of  plaintiff  tending  to  show  that 
plaintiffs  are  the  children  and  heirs  at  law 
of  Mary  Jane  Loven,  deceased,  and  that  the 
father  of  plaintiffs,  6.  A.  Loven,  was  alive 
at  the  institution  of  the  suit,  and  was  not 
a  party  thereto,  neither  as  plaintiff  nor  de- 
fendant; that  Mary  Jane  Loven  was  the  only 
child  and  heir  at  law  of  John  Webb,  de- 
ceased, who  had  a  grant  from  the  state  cov- 
ering the  land  in  controversy,  thus  showing 
the  title  in  reversion  to  the  land  in  plaintiffs; 
that  defendants  were  in  possession  of  the 
land  wrongfully  asserting  title  to  same  in 
themselves  and  adverse  to  that  of  plaintiffs. 
F^m  these  facts,  making  in  favor  of  plain- 
tiff's claim,  and  which  must  be  taken  as  true 
on  a  judgment  of  nonsuit,  it  appears  that 
at  the  time  of  action  instituted  6.  A.  Loven, 
father  of  plaintiffs,  and  not  a  party,  was  en- 
titled as  tenant  by  the  curtesy  to  a  life  es- 
tate and  the  right  of  present  possession  of 
the  land,  and  as  to  this  first  cause  of  action, 
plaintiffs  have  been  properly  nonsuited. 
Blount  V.  Johnson,  165  N.  G.  25,  80  S.  B.  882. 

[3]  We  see  no  reason,  however,  why,  on  the 
facts  presented,  the  plaintiffs,  as  owners  of 


Our  statute  controlling  in  actions  of  this 
character  (Pell's  Rev.  S  1589)  is  very  compre- 
hensive in  its  terms  and  purport  and  clearly 
applies  to  the  fiicts  presented  In  the  present 
instance.  Speaking  to  the  question  in  Sat- 
terwhite  v.  Gallagher,  173  N.  O.  628,  92  S.  E. 
869,  approved  in  the  more  recent  case  of  No- 
bles V.  Nobles,  177  N.  O.  243,  98  S.  E.  715, 
the  court  said: 

"Having  reference  to  the  broad  and  indnsive 
language  of  the  statute,  the  mischief  complained 
of,  and  the  purpose  sought  to  be  accomplished, 
we  are  of  opinion  that  the  law,  as  its  terma 
clearly  import,  was  designed  and  intended  to 
afford  a  remedy  wherever  one  owns  or  has  an 
estate  or  interest  in  real  property,  whether  he 
is  in  or  out  of  possession,  and  another  wrong- 
fully sets  up  a  claim  to  an  estate  or  interest 
therein  which  purports  to  affect  adversely  the 
estate  or  interest  of  the  true  owner,  or  which 
is  reasonably  calculated  to  burden  and  «nbar- 
rass  such  owner  in  the  full  and  proper  enjoy- 
ment of  his  proprietary  rights,  including  the 
right  to  dispose  of  the  same  at  its  tair  market 
value." 

[4-6]  It  is  fully  understood  that  the  owners 
of  an  estate  In  remainder  or  reversion  may 
resort  to  appn^riate  actions  to  protect  their 
Interesta  Even  in  cases  of  trespass  such  ac- 
tions may  be  maintained  when  the  Injury 
has  caused  permanent  damage,  affecting  the 
value  of  the  inheritance,  and  with  or  without 
the  presence  of  the  life  tenant  Su<di  a  suit 
was  upheld  in  a  decision  at  the  last  term 
of  Balcum  v.  Johnson,  177  N.  G.  213-217,  98 
S.  B.  632,  which  was  to  recover  for  damages 
done  to  the  inheritance  by  fire  attributed  to 
the  negligence  of  defendant  In  actions  of 
this  character  it  may  be  at  times  desirable 
that  the  life  tenant  should  be  joined,  in  or- 
der that  the  entire  damages  may  be  fixed 
and  apportioned  in  one  and  the  same  suit 
and  doubtless  the  judge  in  his  discretion 
might  order  the  life  tenant  to  be  joined  as 
party  plaintiff  or  defendant  But  the  deci- 
sions referred  to  and  others  of  like  kind  are 
to  the  effect  that  even  in  actions  involving 
an  award  of  pecuniary  damages,  the  life  ten- 
ant is  not  a  necessary  party,  and  if  this  be 
true  the  principle  should  assuredly  apply 
to  actions  of  the  present  kind,  where  the 
presence  of  the  life  tenant  is  in  no  way  re- 
quired, either  for  the  convenience  of  the  par- 
ties or  the  protection  of  Interests  involved 
in  the  suit  There  is  no  merit  In  the  posi- 
tion insisted  on  that  the  nonsuit  should  be 
sustained  because  the  complaint  does  not  al- 
lege that  plaintiffs  are  owners  In  reversion, 
but  alleges  generally  ownership  in  fee. 
There  is  nothing  in  this  form  of  averment 
that  is  calculated  to  mislead  the  defendants 
or  take  them  by  surprise ;  it  is  broad  enough 
to  include  the  plaintiffs'  interest  in  remain- 
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der,  and  under  It  he  may  show  any  estate 
or  interest  In  the  property  that  is  entitled 
to  protection  under  the  statnte  against  a 
wrongful  claim  of  titie  on  the  part  ot  de- 
fendants. 

We  are  of  opinion,  therefore,  that  as  to  the 
second  cause  of  action  there  is  error,  and 
this  will  be  certified,  that  the  order  of  non- 
suit be  set  aside  and  the  action  proceeded 
with  in  accordance  with  law. 

Error. 


(178  N.  C.  B84) 

HENOFER  ▼.  REALTY  LOAN  &  GUARAN- 
TY 00.     (No.  608.) 

(Supreme  Oourt  of  North  Oarolina.     Dec  8, 

1919.) 

1.  Vendor  and  pxjbchaseb  ^=»176,  834(7)— 
Rebate  fob.  agbeaoe  defk^bnct. 

Where  land  is  bought  by  the  acre,  or  there- 
is  a  colfateral  agreement,  written  or  verbal,  that 
any  deficiency  shall  be  made  good,  the  court 
will  uphold  demand  for  rebate  or  for  a  return 
of  the  amount  oyerpaid  on  accoimt  of  the  defi- 
ciency. 

2.  Covenants  ^=»130(5)— Vbndob  and  pub- 
chaseb  ^=:>334(7>— Right  to  beoovbb  fob 
acbeaob  dsficienct  on  bbcital  of  abba; 
pabtial  faix.t7bb  of  titub. 

Where  the  contract  or  the  deed  is  for  a 
specified  tract  of  land,  and  there  is  no  warranty 
in  the  deed  as  to  acreage,  the  vendee  cannot  re- 
cover on  the  mere  recital  of  the  number  of  acres 
or  any  shortage  in  the  acreage,  in  the  absence 
of  allegation  and  proof  of  fraud  and  misrepre- 
sentation, unless  there  is  a  failure  of  title  to 
part  of  the  land,  in  which  case  he  recovers  dam- 
ages on  the  warranty  of  title. 

8.  Vendob  and  FX7B0HASBB  ^=9343(2)— Reoov- 

FOB     ACBBAOS      DSVZOZBNOT     BOWXYEB 


OAUSBD. 

Where  defendant  sold  plaintiff  at  so  much 
an  acre  some  2,000  acres  of  land,  and  there  was 
a  shortage  in  the  acreage  of  the  land  conveyed 
by  good  title  of  approximately  700  acres,  plain- 
tiff can  recover  for  such  shortage  at  the  rate 
per  acre,  whether  it  was  caused  by  the  contrac- 
tion or  alteration  of  the  boundaries  in  the  deed 
from  those  on  the  map  by  which  the  land  was 
sold,  or  was  caused  by  failure  of  title  to  part 
of  the  acreage  within  the  boundaries. 

4.  VENDOB  AND  PUBCHASEB  ^S»349~RE00VEBT 
FOB  ACBEAGB  DEFICIENOT  ON  PBAYEB  FOB 
BBEACH   OF  WABBANTT. 

Plaintiff  buyer  of  land  could  recover  for  an 
acreage  deficiency,  less  acres  having  been  con- 
veyed by  good  title  than  defendant  contracted  to 
sell,  though  the  prayer  for  relief  in  the  original 
complaint  was  for  breach  of  warranty  of  title 
and  seisin  and  for  failure  of  title  and  deficiency 
in  acreage,  being  entitled,  in  view  of  Revisal 
1905,  §  467(3),  to  any  relief  which  the  facts  al- 
leged and  the  proof  entitled  him  to  receive. 


5.  Limitation  of  actions  ^=»127(4)— Ajcend- 

MBNT  not  PUBADING  NEW  OATTSB  OF  ACTION. 

Where  plaintiff  buyer  of  land  sued  to  recover 
for  deficiency  in  acreage,  and  amended  his  com- 
plaint by  averring  that  he  was  a  noiuresident 
and  not  acquainted  with  the  lines  and  bounda- 
ries of  the  land  described  in  the  map  by  which 
he  bought,  and  bought  and  paid  for  the  full 
acreage  as  represented,  having  had  no  opportu- 
nity to  know  of  the  deficiency,  such  amendment 
was  simply  an  amplification  of  the  complaint, 
and  did  not  constitute  a  new  cause  of  action  to 
bar  it  by  the  statute  of  limitations  when  made 
more  than  three  years  after  disooveiy  of  the 
mistake. 

6.  Limitation  of  actions  «=s>9e(2)— Recov- 

EBY    FOB    ACBBAGE    DEFICIENCT    CAUSED    BT 
MISTAKE. 

Where  mistake  as  to  the  acreage  of  land 
sold  and  conveyed  was  discovered  by  the  buyer 
in  1908,  his  action,  brought  in  1910,  to  recover 
the  price  paid  for  the  shortage,  was  not  barred 
by  the  statute  of  limitations;  Revisal  1905,  S 
395,  specifying  what  actions  must  be  brought  in 
three  years. 

Appeal  from  Superior  Court,  McDowell 
CJounty;   Finley,  Judge. 

Action  by  B.  M.  Henofer  against  the  Real- 
ty Loan  &  Guaranty  Company.  From  judg- 
ment for  plaintiff,  defendant  appeals.  No 
error. 

This  is  an  action  to  recover  damages  for 
a  deficiency  in  the  acreage  of  a  tract  of  land 
purchased  and  paid  for  by  the  acre.  The 
acreage  was  calculated  from  a  map  used  by 
the  defendant.  The  plaintlflT  contracted  to 
buy  and  the  defendant  to  sell  at  a  certain 
price  per  acre,  and  the  calculation  of  acreage, 
based  on  the  map,  showed  2,611  acres  in  all, 
and  the  plaintiff  paid  for  that  number  of 
acres  at  the  contract  price.  Both  partDss 
were  under  the  honest  but  erroneous  belief 
that  the  land  covered  by  the  boundaries  in 
the  map  would  come  to  2,611  acres,  when  in 
fact  the  tract  as  conveyed  contained  but 
l,896s/ie  acres,  a  deficiency  of  714iVi6  acres. 
Of  this  deficiency  522%  acres  was  the  differ- 
ence between  the  acreage  included  in  the 
boundaries  set  out  in  the  deed  executed  by 
the  defendant  to  the  plaintiff,  and  the  acre- 
age within  the  boundaries  laid  down  on  the 
map  and  the  other  1927/ie  acres  of  shortage 
was  caused  by  a  failure  of  title  to  that  ex- 
tent in  the  acreage  within  the  boundaries  as 
set  out  on  the  deed. 

The  above  facts  were  found  by  the  referee 
and  approved  by  the  Judge.  The  referee  ren- 
dered judgment  for  the  shortage  of  1927/ie 
acres  within  the  boundaries  of  the  deed  as 
a  breadi  of  warranty,  and  judgment  against 
the  plaintiffs  on  the  claim  for  shortage  as  to 
the  522%  acres. 

The  judgment  as  entered  by  the  judge  was 
simply  for  the  entire  shortage  of  714i8/ie 
acres  at  the  contract  price  of  $2.50  per  acre 
with  interest 
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Aveiy  &  Erwln,  of  Morganton,  Hudgins  ft 
Watson,  of  Marlon,  and  Murray  Allen,  of 
Raleigh,  for  appellant 

Plees  &  Wlnbome,  of  Marlon,  and  S.  J. 
Ervin,  of  Morganton,  for  appellee. 

CLARK,  C.  J.  The  Judgment  of  the  court 
that  the  plaintiff  recover  for  the  entire  short- 
age of  7141  »/xe  acres  at  the  purchase  price 
of  $2.50  per  acre  with  interest  is  affirmed. 
The  defendant  does  not  contest  judgment  for 
the  1927/ie  acres  conveyed  by  the  deed,  as 
to  which  there  was  a  breach  of  warranty  of 
title  in  the  deed. 

[1]  Where  land  is  bought  by  the  acre  or 
there  is  a  collateral  agreement  (which  may 
be  verbal)  that  the  deficiency,  if  any,  shall 
be  made  good,  the  court  will  uphold  the  de- 
mand for  a  rebate,  or  for  a  return  of  the 
amount  overpaid.  McGee  ▼.  Graven,  106  N. 
C.  355,  11  S.  E.  375;  SherriU  ▼.  Hagan,  82 
N.  O.  345;  Currie  v.  Hawkins,  118  N.  C.  593, 
24  S.  E.  476,  cited  and  approved  Brown  v. 
Hobbe.  147  N.  C.  at  p.  77,  60  S.  B.  716. 

[2]  It  is  true  that  where  the  contract,  or 
the  deed,  is  for  a  specified  tract  of  land,  on 
the  mere  recital  of  the  number  of  acres,  when 
there  is  no  warranty  in  the  deed  as 'to  the 
acreage,  the  vendor  cannot  recover  for  any 
shortage  in  the  acreage,  in  the  absence  of 
allegation  and  proof  of  fraud  and  misrepre- 
sentation in  the  acreage,  unless  there  is  a 
failure  of  title  for  part  of  the  land  conveyed, 
in  which  case  he  recovers  damages  upon  the 
warranty  of  title. 

In  Galloway  v.  Goolsby,  176  N.  0.  638,  97 
S.  E.  617,  it  is  said  to  be  settled  in  this  state 
that— 

"Where  a  definite  tract  of  land  Is  sold  or  con- 
tracted to  be  sold,  in  the  absence  of  fraud  and 
false  representation,  a  parly  purchases  the  tract 
agreed  upon,  and  in  the  absence  of  guaranty  as 
to  quantity  is  entitled  to  no  abatement  if  there 
is  a  shortage,  nor  is  the  vendor  entitled  to  an 
addition  to  the  price  if  there  is  an  excess." 

That  case  cites  to  the  same  effect  Turner 
r.  Vann  (Allen.  J.)  171  N.  C.  129,  87  S.  E.  985; 
Bethell  v.  McKinney,  164  N.  a  78,  80  S.  B. 
162;  Stem  v.  Benbow,  161  N.  O.  462,  66  S. 
B.  445;  and  Smathers  v.  Gilmer,  126  N.  0. 
757,  86  S.  E.  153. 

[8]  It  is  immaterial  how  much  of  the  short- 
age was  caused  by  the  contraction  or  altera- 
tion of  the  boundaries  in  the  deed  from  those 
on  the  map,  or  how  far  it  was  caused  by  a 
failure  of  title  to  part  of  the  acreage  within 
the  boundaries  laid  down  in  the  deed.  This 
case  rests  upon  the  breach  of  contract  and 
bond  for  title  in  the  failure  to  convey  by  a 
good  title  the  number  of  acres  that  the  de- 
fendant Bold  and  the  plaintiff  paid  for  at 
12.50  per  acre.    It  turned  out  that  the  land 


conveyed  by  a  good  title  lacks  714i*/ie  acres 
of  being  2,611.  It  is  exactly  the  case  as  if 
the  defendant  had  sold  the  plaintiff  2,611 
bushels  of  wheat,  descrll^ing  it  as  being  con- 
tained in  a  certain  barn,  at  the  price  named. 
If  on  delivery  of  the  wheat  it  proved  to  be 
522%  bushels  short,  and  of  that  actually 
delivered  the  vendor's  title  proved  defective 
as  to  1927/ie  bushels,  the  plaintiff  would  be 
entitled  to  recover  for  the  whole  deficiency 
— ^714iVie  bushels — at  the  price  paid,  as  for 
money  had  and  received.  This  is  not  solely 
on  the  ground  of  warranty  of  title,  but  be- 
cause the  plaintiff  paid  for  a  greater  number 
of  bushels  than  he  actually  received. 

[4]  It  is  true  the  prayer  for  relief  in  the 
original  complaint  is  for  breach  of  warranty 
of  title  and  seizin,  and  for  failure  of  title  and 
deficiency  in  the  acreage  of  land  purporting 
to  be  conveyed  by  said  deed.  But  the  plain- 
tiff is  entitled  to  recover  any  relief  to  which 
the  facts  alleged  in  the  complaint  and  the 
proof  entitle  him  to  receive.  The  fiicts  al- 
leged and  proven,  and  not  the  prayer  for 
relief,  controls  the  Judgment  Rev.  S  467(3); 
Reade  v.  Street.  122  N.  C.  302,  30  S.  E.  124, 
and  cases  cited  thereto  in  the  Anno.  Ed.; 
Johnson  v.  Loftin,  111  N.  0.  823,  16  S.  £. 
179,  and  cases  there  cited. 

[6]  In  the  course  of  the  trial,  the  plain- 
tiff obtained  leave  to  amend  his  complaint 
by  averring  that  he  was  a  nonresident  and 
not  acquainted  with  the  lines  and  boundaries 
of  the  land  described  In  the  map,  which  he 
understood  he  was  buying,  and  that  he 
bought  and  paid  for  2,611  acres  because  he 
had  no  knowledge  or  opportunity  to  know 
of  the  deficiency.  The  defendant  contends 
that  this  amendment  constituted  a  new  cause 
of  action,  and  was  barred  by  the  statute  of 
limitations,  because  it  was  made  more  tUan 
three  years  after  the  alleged  discovery  of  the 
mistake. 

This  is  a  misconception  of  the  cause  of  ac- 
tion, which  is  not  to  correct  a  mutual  mistake 
in  the  deed,  nor  for  a  decree  of  specific  per- 
formance to  convey  land  omitted  therefrom, 
but  to  recover  for  breach  of  the  contract  and 
bond  for  title  the  amount  paid  for  the  short- 
age in  acres.  The  amendment  is  simply  an 
amplification  of  the  complaint  to  specify  more 
particularly  the  cause  of  action,  which  was 
to  recover  the  price  paid  for  the  number  of 
acres  short  of  2,611;  the  land  having  been 
bought  by  the  acre. 

[6]  The  mistake  as  to  the  acreage  was 
discovered  in  1906,  and  this  action  to  re- 
cover the  price  paid  for  said  shortage  was 
brought  in  1910,  and  is  therefore  not  bar- 
red by  the  statute  of  limitations.  Bev.  | 
895  (Q. 

No  error. 
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L  iNJUNcnow  ^=»22  —  Suit  to  sestbain 

ELECTION    HOOT    WHEN    ELECTION    ALEEADT 
HELD. 

An  action  to  restrain  the  holdinir  of  an  elec- 
tion relative  to  th«  sale  of  a  mnnicipal  elec* 
trie  plant  is  not  maintainable  after  the  elec- 
tion has  been  held,  the  question  in  such  case 
becoming  moot. 

2.  Injunction  ^=9123^hange  of  oausb  of 
action  bt  attack  on  contbaot  bought  to 
be  enjoined. 

In  a  suit  to  restrain  the  holding  of  a  mn- 
nicipal election  relative  to  the  sale  of  an  elec- 
tric plant  on  the  ground  that  the  contract  aa 
submitted  by  the  mayor  and  commissioners  was 
fraudulent,  the  contract  cannot  be  assailed  on 
such  ground,  since  no  contract  ever  existed  un- 
til it  was  approved  by  the  voters,  which  was 
after  the  institution  of  the  action;  the  intro- 
duction of  such  element  consequently  chanf^g 
the  cause  of  action. 

3.  Appeal  and  ebbob  ^=:>1078(1)~Waiveb  of 
ebbob  bt  failube  to  bbief. 

Where  an  exception  is  not  referred  to  in 
the  brief  as  required  by  Supreme  Ck)urt  Rule 
34  (81  S.  E.  xii),  it  is  abandoned. 

4.  Municipal  oobpobationb  ^=»225(5)— Db- 
tebmination  upon  pleadings  of  adequacy 
of  considebation  fob  oontbact  of  sale. 

In  a  suit  attacking  the  validity  of  a  con- 
tract for  the  sale  of  a  municipal  electric  plant 
on  the  ground  that  the  purchase  price  was  so 
grossly  inadequate  as  to  amount  to  a  fraud  in 
view  of  another  higher  offer  made,  on  motion 
for  judgment  on  admissions  of  the  parties  such 
contention  cannot  be  sustained,  where  it  ap- 
peared that  the  contract  was  awarded  to  the 
successful  bidder  because  of  additional  advan- 
tages to  be  furnished  by  him ;  there  being  there- 
fore no  admiadon  that  the  consideration  for  the 
contract  was  inadequate. 

5.  Municipal  cobpobations  ^s»225(6)— Fobm 
OF  PBOPosmoN   to   votebs  fob  sale  of 

ELECTBIC  LIGHTING  PLANT  AND  FBANCHI8E. 

The  sale  of  an  electric  lighting  plant  and 
the  grant  of  a  franchise  to  the  purchaser,  under 
which  it  could  be  operated,  are  so  dosdy  re- 
lated as  to  justify  submission  to  the  voters  of 
a  municipality  as  one  proposition. 

0.  Municipal  oobpobations  ^=^225(5)  — 
Bight  to  question  bxtbmibsion  to  totebs 

OF  CONTBACT  fob  sale  of  ELEOnaC  LIGHT- 
ING PLANT. 

In  suit  to  restrain  an  election  relative  to  the 
sale  of  a  municipal  electric  lighting  plant,  tried 
after  the  election  was  held,  admission  by  plain- 
tiffs that  the  election  was  duly  called,  and  that 
there  was  only  one  question  submitted,  precludes 
them  thereafter  from  contending  that  the  con- 
tract for  sale  and  the  franchise  for  the  opera- 
tion of  the  plant  constituted  two  propositions 
submitted  as  one. 
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7.  Municipal  oobpobations  ^=»225(1)  —  Nb- 

CESSITT    OF    public    AUCTION    ON    BALE    OF 
PUBLIC  UTILITIES. 

Under  Revlsal  1905,  f  2978,  relating  to  the 
sale  of  municipal  property,  at  public  outcry, 
section  2916,  subd.  6,  requiring  the  question  of 
grant  or  lease  of  public  property  to  be  submit- 
ted to  the  voters,  and  Priv.  Laws  1917,  c  28, 
f}  1,  2,  relating  to  sale  or  lease  of  public  utili- 
ties by  a  certain  town,  when  considered  in 
the  light  of  previoua  legislation,  submission  of 
a  contract  for  the  sale  of  electric  lighting  and 
power  plant  to  popular  vote  was  authorized, 
although  the  offer  for  sale  was  not  first  submit- 
ted to  competitive  bidders  at  public  auction* 

Qark,  0.  Jn  dissentiiig. 

Appeal  from  Superior  Court*  Boddngham 
County;   Bryaon,  Judge. 

Suit  by  W.  S.  Allen  and  others  against  the 
town  of  R^dsville  and  others  to  enjoin  an 
election  relative  to  the  sale  of  a  municipal 
electric  light  plant  From  a  Judgment  dis- 
missing the  action,  plaintilts  appeaL  Af- 
firmed. 

This  is  an  action  brought  by  two  citisens 
and  taxpayers  of  the  town  of  Reidsville 
against  the  town  of  Beldsville  and  the  mayor 
and  members  of  the  board  of  commissioners 
of  said  town  and  the  Southern  Public  Utili- 
ties Company,  to  restrain  the  holding  of  an 
election  called  for  the  purpose  of  approving 
or  disapproving  the  sale  of  the  electric  light 
plant  of  Beldsville  to  the  Utilities  Company. 

The  plaintiffs  allege  in  substance  the  own- 
ership of  the  electric  light  plant  by  the  town 
of  Beldsville;  that  the  utilities  company  is  a 
subsidiary  corporation  of  the  Southern  Pow- 
er Company,  and  that  these  two  companies 
and  the  American  Tobacco  Company  have 
stockholders  in  common;  that  the  defend- 
ants mayor  and  board  of  commissioners  were 
elected  in  May,  1917,  and  that  the  American 
Tobacco  Company  through  its  agents  and  em- 
ployes was  active  in  securing  their  election; 
that  the  said  mayor  and  commissioners  were 
nominated  at  the  dictation  and  instance  of 
the  American  Tobacco  Company  and  were 
elected  in  large  measure  by  its  influence  ex- 
erted through  its  offers,  agents,  and  em- 
ployes, about  155  of  whom  were  voters  in 
said  election;  that  prior  to  the  election  the 
said  defendants,  together  with  the  said  util- 
ities company,  began  to  conspire  and  collude 
together  for  the  purpose  of  effecting  a  trans- 
fer of  said  light  company  and  property  to  the 
utilities  company  at  a  gross  and  fraudulent 
undervaluation;  that  the  defendants  refused 
to  furnish  prospective  bidders  for  the  said 
property  any  definite  or  adequate  informa- 
tion as  to  what  property  they  proposed  to  sell 
and  what  obligations,  if  any,  they  desired  the 
purchasers  to  assimie,  and  that  they  evaded 
advertising  competitive  bids  in  any  adequate 
manner ;  that  at  a  meeting  of  the  defendant 
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board  of  commissioners  on  August  14,  1917, 
Frank  Talbert  and  his  associates,  all  reputa- 
ble parties,  submitted  a  written  proposal  for 
the  purchase  of  said  property  at  a  price  of 
$50,000 ;  that,  notwithstanding  the  fact  that 
the  bid  of  Talbert  and  his  associates  was  for 
$20,000  more  than  the  offer  of  the  utiUties 
company,  the  defendants  accepted  the  propo- 
sition of  the  utilities  company  to  buy  said 
plant  for  $30,000;  that  the  terms  on  which 
Talbert  and  his  associates  agreed  to  buy  said 
property  and  the  obligations  they  agreed  to 
assume  were  more  favorable  to  the  town  of 
Reidsville  and  its  citizens  than  those  contain- 
ed in  the  offer  of  the  utilities  company;  that 
the  action  of  the  defendants  was  without  any 
valid  reason  or  excuse  and  was  arbitrary,  un- 
just, and  due  to  partiality  to  the  utilities 
company  and  its  allied  corporations  and  in 
disregard  of  the  rights  of  the  plaintiffs  and 
other  citizens  and  taxpayers;  that  on  Sep- 
tember 11,  1017,  the  defendants  ordered  an 
election  to  be  held  on  October  23,  1017,  for 
the  purpose  of  enabling  the  citizens  of  Reids- 
ville to  vote  upon  and  approve  or  reject  the 
said  proposition  of  the  utilities  company; 
that  the  service  rendered  by  the  utilities 
company  to  the  public  for  several  years  had 
been  imreliable  and  unsatisfactory ;  that  the 
said  contract  with  the  utilities  company  un- 
der the  circumstances  and  conditions  alleged 
is  a  fraud  upon  the  town  of  Reidsville  and 
its  citizens,  as  well  as  upon  the  rights  of  the 
plaintiffs;  that  said  contract  attempted  tqj^e 
made  is  fraudulent  and  void,  and,  if  submit- 
ted by  said  mayor  and  board  of  commission- 
ers to  the  voters  at  an  election,  will  subject 
the  town  to  needless  and  unnecessary  ex- 
pense ;  that,  if  the  defendants  are  allowed  to 
proceed  and  consummate  their  scheme  of  sell- 
ing the  said  property  and  granting  a  fran- 
chise to  the  utilities  company,  the  plaintiffs 
will  be  Irreparably  damaged,  and  they  de- 
mand Judgment  that  a  restraining  order  be 
issued  to  prevent  the  holding  of  said  election, 
and  that  the  action  of  the  defendants  in  at- 
temping  to  sell  said  property  be  decreed  to  be 
fraudulent  and  void,  and  that  the  same  be 
set  aside  and  for  a  permanent  Injunction. 

A  temporary  restraining  order  was  issued 
upon  motion  of  the  plaintiffs,  returnable  be- 
fore Judge  Harding  on  October  20,  1917. 

The  defendants  filed  answers  in  which  all 
of  the  allegations  of  fraud,  collusion,  and  im- 
proper conduct  were  specifically  denied. 

The  defendants  further  allege: 

That  the  town  of  Reidsville  is  largely  a 
manufacturing  <»mmunlty  particularly  inter- 
ested in  the  manufacture  of  the  products  of 
leaf  tobacco;  its  prosperity  and  growth  being 
dependent  to  a  large  extent  upon  such  enter- 
prises, and  its  pay  roll  of  January  1,  1917, 
being  about  $8,000  per  week.  That,  for  the 
successful  operation  and  enlargement  of  the 
different  manufacturing  enterprises,  it  was 
necessary  to  have  a  much  larger  quantity  of 


electric  power  than  was  obtainable  from  the 
plant  owned  by  the  town  of  Reidsville.  That, 
in  order  to  meet  this  demand  and  need  for  in- 
creased power,  the  Reidsville  Commercial  & 
Agricultural  Association  was  formed.  That 
this  was  a  voluntary  association  of  practical- 
ly all  of  the  business  men  of  the  community, 
which  is  now  supported  by  the  public  revenue 
by  authority  of  the  General  Assembly.  That 
this  association  took  up  the  question  of  the 
necessity  of  increasing  the  supply  of  electric 
power.  That  shortly  befbre  this  the  South- 
ern Power  (Company  had  built  a  transmissiCHi 
line  to  Spray  and  Draper,  which  passed  near 
Reidsville,  making  available  for  the  first  time 
to  the  town  of  Reidsville  the  only  source  of 
hydroelectric  power  in  this  section  of  the 
state.  That  in  considering  the  power  ques- 
tion the  said  association  appointed  commit- 
tees to  look  into  the  matter  to  make  availa- 
ble to  the  town  the  hydroelectric  power  of 
the  Southern  Power  Company.  That  on  Au- 
gust 8,  1915,  at  a  meeting  of  the  directors  of 
said  association,  together  with  representative 
citizens  of  the  town,  the  manner  and  means 
of  increasing  the  electric  power  was  consid- 
ered. That  about  a  year  thereafter  the  F.  R. 
Penn  branch  of  the  American  Company,  which 
had  been  engaged  in  the  manufacture  of  to- 
bacco in  Reidsville  for  a  number  of  jrears,  ex- 
pressed a  desire  to  make  a  large  addition  to 
its  existing  plant,  provided  the  necessary  hy- 
droelectric power  could  be  obtained,  which 
increased  demand  for  power  was  equal  to  or 
in  excess  of  the  capacity  of  the  electric  pow- 
er whidi  the  plant  of  the  town  of  Reidsville 
was  able  to  furnish,  and  that  this  addition  to 
the  plant  of  the  Penn  Company  would  In- 
crease the  pay  roll  of  the  town  of  Reidsville 
$10,000  per  week.  That  t2ie  plant  of  the 
town  of  Reidsville  has  the  capacity  of  some 
225  horse  power,  whidi  was  totally  inade- 
quate for  the  needs  of  the  town,  its  citizens, 
and  various  enterprises.  That  under  these 
conditions  there  was  a  division  of  opinion  as 
to  whether  it  was  best  to  sell  the  plant  or  to 
purchase  the  necessary  power  from  the  South- 
em  Power  Company. 

That  upon  investigation  it  developed  that, 
in  order  to  buy  the  power  of  the  Southern 
Power  Company  for  sale  and  distribution,  it 
would  be  necessary  for  the  town  to  install 
and  equip  a  transformer  at  a  cost  of  approx- 
imately $30,000.  That  these  matters  contin- 
ued to  be  the  subject  of  discussion  and  agita- 
tion, not  only  among  the  members  of  the 
board  of  commissioners,  but  upon  the  streets 
of  the  town  and  the  local  newspapers,  until 
finally  it  became  the  controlling  and  decisive 
issue  in  the  election  of  May,  1917,  at  which 
the  present  board  of  commissioners  and  may- 
or were  elected ;  the  issue  being  whether  the 
tovni  should  retain  its  plant,  build  the  trani^ 
former  station,  and  secure  the  power  of  the 
Southern  Power  Company  for  sale  and  distri- 
bution, or  whether  it  should  sell  its  plant  and 
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grant  a  franchise  to  the  Southern  Public 
Utilities  Company  and  let  that  company  sup* 
ply  the  needed  power.  And  upon  this  Issue 
the  present  board  of  commissioners  and  may- 
or were  elected  by  a  majority  of  169  votes. 
That  the  R.  P.  Richardson,  Jr.»  Company  is 
engaged  In  the  manufacture  of  tobacco  in  the 
town  of  Beidsvllle^  and  that  they  will  have 
serious  competition  in  the  purchase  of  its  leaf 
supply  as  well  as  in  jQie  employment  of  labor 
in  the  event  the  manufacturing  enteiprises  of 
the  town  are  substantially  increased*  espe- 
cially win  the  addition  of  the  Penn  factory 
tend  to  produi^  this  etfect,  and,  as  the  de- 
fendants are  advised  .and  believe,  the  pres- 
ident of  the  company  and  one  of  Its  largest 
stockholders,  R.  P.  Richardson,  has  a  selfish 
Interest  in  retalnlAg  the  existing  conditions 
of  labor  and  tobacco.  That  the  said  Richard 
son  has  been  the  chief  actor  in  opposing  the 
plan  proposed  by  the  said  board  of  commis- 
sioners and  In  submitting  the  proposition  of 
the  said  Talbert  and  his  associates,  which 
these  defendants  allege  was  not  made  in  good 
faith. 

That  in  passing  upon  the  merits  of  the  two 
propositions,  and  in  declining  the  proposition 
of  the  plaintiffs  and  accepting  the  proposition 
of  the  Southern  Public  Utilities  Company, 
they  were  Influenced,  in  addition  to  the  mat- 
ters and  things  hereinbefore  set  out,  by  the 
following  reasons: 

(1)  a%at  they  are  advised  and  believed,  and 
BtiU  believe,  that  the  proposition  accepted  was 
better  for  the  town  of  Reidsville  and  its  various 
industries,  and  especially  so  for  that  it  would 
insure  a  more  continuous,  reliable,  and  ample 
supply  of  power  at  a  cheaper  rate. 

02)  That  the  proposition  of  the  plaintiffs  was 
signed  by  a  number  of  individuals  and  one  cor- 
poration. Only  one  of  said  individuals  so  sign- 
ing being  a  resident  of  the  state  of  North  Car- 
olina, and  he  was  known  to  the  defendants  to 
possess  limited  means.  That  the  local  corpora- 
tion signing  same  was  a  tobacco  company  char- 
tered in  the  state  of  New  Jersey,  and,  as  defend- 
ants were  advised  and  believe,  said  corporation 
had  no  charter  power  to  engage  in  the  busi- 
ness of  furnishing  light  and  power  as  proposed, 
and  the  proposition  itself  expressly  stated  that, 
if  acoepted,  they  would  organize  themselves 
into  a  corporation  without  indicating  the 
amount  of  proposed  capital  stock  or  finandal 
responsibility  of  the  contemplated  corporation. 

(3)  That  these  defendants  did  not  then,  and 
do  not  now,  believe  that  the  proposition  to  the 
plaintiffs  was  submitted  in  good  faith  with  a 
view  to  have  same  approved  by  the  people  at  an 
election  if  acoepted,  and  they  were  confirmed 
in  this  belief  by  the  statement  of  R.  P.  Rich- 
ardson, chief  actor  and  moving  spirit  in  same, 
made  at  the  time  of  submitting  the  proposition, 
that  if  they  accepted  his  proposition  he  would 
oppose  the  approval  thereof  by  the  people  at  an 
election  to  be  held  for  that  purpose. 

(4)  That  the  bidders  stated  in  submitting 
their  proposition  that  if  the  same  was  accepted 
and  approved  at  an  election  that  it  would  re- 
quire twelve  months  thereafter  to  install  the 


necessary  machinery  and  appliances,  and  ow- 
ing to  existing  war  conditions  these  defendants 
did  not  believe  that  they  would  be  able  to  pur- 
chase and  install  the  machinery  even  in  that 
time;  whereas,  the  Southern  Public  Utilities 
Company  stipulated  and  agreed,  if  awarded  the 
contract^  to  install  and  begin  furnishing  pow- 
er within  ninety  days. 

<5)  That  the  bidders'  proposition  contemplat- 
ed installing  a  large  steam  plant,  the  operation 
of  which  would  be  dependent,  solely,  upon  the 
use  of  coal  and  no  auxiliary  plant  to  supply 
light  and  power  in  case  of  accident,  breakdovm, 
or  interference  of  the  main  plant;  whereas,  the 
Southern  PnbUe  UtiUties  Company  stipulated 
to  furnish  hydroelectric  power  and  also  to  main- 
tain an  auxiliary  steam  plant  That  the  ele- 
ment of  uncertainty  in  obtaining  continuous 
power  and  light  generated  solely  from  coal  was 
emphasized  by  the  fact  that  these  defendants 
have  not  been  able  to  secure  coal  from  the  mines 
su£Scient,  at  all  times,  to  operate  this  present 
small  plant,  occasioned  by  the  interruption  of 
railroad  facilities  in  handling  coal  since  this 
country  altered  the  war. 

(6)  That  the  controlling  issue  in  the  cam- 
paign at  which  these  defendants  were  elected 
was  as  to  whether  or  not  the  town  of  Reidsville 
should  sell  itB  plant  to  the  Southern  Public 
Utilities  Company  and  contract  with  them  for 
hydroelectric  power.  That  the  merits  of  this 
proposition  were  discussed  in  public  meetings 
among  the  people  before  the  election,  and  some 
of  the  plaintiffs  made  public  speeches  advising 
the  people  against  the  election  of  the  present 
board  of  commissioners  to  prevent  said  sale  and 
contract.  That  the  voters  overwhelmingly 
elected  the  present  board  upon  that  issue,  and 
with  this  mandate  fresh  from  the  electorate, 
these  defendants,  as  the  chosen  servants  of  the 
people,  took  up  and  negotiated  in  good  faith 
witii  the  Southern  Public  Utilities  Company 
the  contract  and  sale  referred  to.  That  after 
careful,  honest,  and  faithful  consideration  of 
the  matter,  they  sold  said  plant  and  property 
to,  and  made  a  contract  with,  the  Southern 
Public  Utilities  Company,  subject  to  the  ap< 
proval  thereof  by  the  people  in  accordance  with 
subsection  6  of  section  2916  of  the  Revisal  as 
amended  by  tiie  acts  of  1917  DEhib.  Loc  Acts 
1917,  c.  223]. 

(7)  That  these  defendants  were  and  are  In  no 
wise  interested  In  the  personal  animosity  ex- 
isting in  the  mind  of  the  president  of  the  R. 
P.  Richardson,  Jr.,  Company,  Incorporated, 
against  the  American  Tobacco  Company,  aris- 
ing out  of  the  fact  that  they  are  and  have  been 
in  the  past  business  rivals,  but  were  desirous 
of  encouraging  the  development  of  all  manufac- 
turies,  and  furnishing  of  all  necessary  power  for 
their  operation  and  the  consequent  increased 
demand  for  a  larger  number  of  employ^  at 
good  wages. 

The  public  utilities  company  filed  a  sepa- 
rate answer,  which  is  substantially  as  here- 
inbefore set  forth,  except  that,  in  addition 
thereto,  it  stated  that  it  did  not  desire  to  go 
into  a  conununity  where  there  was  a  division 
of  sentiment  and  offered  to  cancel  and  re- 
scind the  said  proposition  to  sell  said  plant 
to  it,  and  It  renewed  this  offer  in  this  court 

Affidavits  were  filed  in  behalf  of  the  plain- 
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tiffs  and  tbe  defendants,  and  at  the  hearing 
before  Judge  Harding  on  October  20,  1917, 
the  restraining  order  theretofore  issued  was 
dissolved,  and,  among  other  things,  he  finds 
in  said  order  that — 


ut 


'The  court  is  of  the  opinion,  and  bo  finds  the 
facts,  that  there  is  not  evidence  of  any  cor- 
ruption or  fraud  on  the  part  of  the  defendants 
in  entering  into  the  contract  set  out  in  the 
pleading  or  in  calling  and  ordering  an  elec- 
tion for  the  ratification  of  the  contract  by  the 
said  voting  citizens  of  the  town  of  Beidsville.'' 

The  plaintiffs  excepted  to  this  order  and 
gave  notice  of  an  appeal  to  the  Supreme 
Court,  but  the  appeal  was  abandoned. 

The  election  was  held  on  the  23d  of  Octo- 
ber, 1917,  and  resulted  in  an  approval  by  the 
voters  of  the  sale  to  the  utilities  company, 
there  being  892  votes  cast  in  favor  of  said 
sale  and  68  votes  against  It 

The  cause  again  came  on  for  hearing  at 
June  term,  1919,  and  the  plaintifte  then  made 
the  following  admissions: 

"It  is  admitted  by  the  plaintiffs  that  an  elec- 
tion was  duly  called,  at  which  election  there 
was  submitted  to  the  voters  of  the  town  of 
Reidsville  the  question  as  to  whether  or  not 
the  said  town,  through  its  commissioners,  should 
malLe  sale  of  the  electric  plant,  appliances,  and 
fixtures  of  said  town  to  the  Southern  Public 
Utilities  Ck>mpany  for  the  sum  of  |30,000  as 
provided  and  set  forth  in  a  certain  ordinance 
adopted  September  11,  1917,  and  the  said  elec- 
tion so  held  was  confined  to  this  question  alone ; 
that  as  a  result  thereof  392  votes  were  cast  in 
favor  of  said  sale  and  68  votes  as  against  the 
sale ;  that  the  machinery  provided  for  the  hold- 
ing of  said  election  and  the  holding  thereof 
was  such  as  provided  by  law;  and  that,  in 
pursuance  of  said  ratification  of  such  contract 
by  the  voter  as  indicated  above,  the  commis- 
sioners of  the  town  of  Reidsville  executed  said 
contract  set  forth  in  said  ordinance  and  in  pur- 
suance thereof  made  a  deed,  as  provided  thcre- 
in,  to  the  said  Southern  Public  Utilities  Com- 
pany." 

The  plaintiffs  moved  for  judgment  upon 
the  record  chiefly  upon  the  ground  that  the 
contract  of  scde  to  the  utilities  company  was 
void  because  it  was  not  made  at  public  auc- 
tion and  because  two  propositions,  one  to  sell 
the  plant  and  the  other,  to  grant  a  franchise, 
were  submitted  upon  one  ballot 

The  defendants  moved  for  judgment  upon 
the  pleadings  upon  the  following  grounds : 

(1)  That  the  only  relief  prayed  in  the  orig- 
inal complaint,  and  the  only  relief  to  which 
the  plaintiffs  might  in  any  event  have  been 
entitled,  was  an  Injunction  preventing  the 
holding  of  an  election  and  the  consummation 
of  the  sale  of  the  plant  upon  the  terms  and 
conditions  set  forth  in  the  pleadings,  and  it 
appears  that  since  the  Institution  of  the  re- 
straining order  herein  the  election  has  been 
held  and  the  sale  consummated. 

(2)  The  replication  departs  from  tlie  cause 
of  action  alleged  In  the  original  complaint 


and  Introduces  a  new  and  distinct  cause  of 
action  based  upon  the  facts  which  arose  sub- 
sequent to  the  institution  of  this  action. 

The  defendants  also  moved  for  judgment 
upon  the  ground  that  upon  the  admissions  of 
the  plaintiff  the  contract  of  sale  was  valid 
and  binding  between  the  parties. 

Upon  an  Intimation  of  his  honor  tSiat  he 
would  grant  the  motion  to  dismiss  the  action, 
the  plaintiffs  offered  to  introduce  evidence  in 
support  of  the  allegations  of  the  complaint 

His  honor  refused  to  hear  the  evidence, 
and  the  plaintiffs  excepted. 

Judgment  was  then  entered  dismissing  the 
action,  and  the  plaintiffs  excepted  and  ap- 
pealed. 

W.  P.  Byniun  and  R.  O.  Strudwick,  both  of 
Greensboro,  W.  R.  Dalton  and  J.  R.  Joyce, 
both  of  Reidsville,  and  King  &  Kimball,  of 
Greensboro,  for  appellants. 

P.  W.  Glidewell,  of  Reidsville^  W.  M.  Hen- 
drem,  of  Wlnston-Salem,  A.  Lu  Brooks,  of 
Greensboro,  and  J.  M.  Sharp,  of  Reidsville, 
for  appellee  Town  of  Reidsville. 

Osborne,  Cocke  &  Robinson,  of  Charlotte, 
for  appellee  Utilities  Ca 

ALLEN,  J.  (after  stating  the  facts  as 
above).  [1]  This  action  cannot  longer  be 
maintained  for  the  purpose  for  which  it  was 
instituted — ^to  restrain  the  holding  of  the 
election  on  October  23,  1917— because  the 
election  has  already  been  held.  In  Sasser  v. 
Harriss,  100  S.  E.  838,  at  this  term,  whkh 
was  brought  to  restrain  the  holding  of  a  pri- 
mary election,  Brown,  J.,  says: 

"It  appears  that  the  primary  election  has 
long  since  been  held,  and  doubtless  the  candi- 
dates now  have  been  duly  elected.  Nothing 
can  now  be  accomplished  by  setting  aside  the 
order  of  Judge  Calvert  If  his  judgment  was 
reversed,  this  court  could  not  now  order  an- 
other primary.  jRie  question  has  thus  become 
merely  a  moot  question,  and  there  is  nothing  for 
the  judgment  of  the  court  to  operate  upon." 

[2]  Nor  can  the  plaintiff  assail  the  con- 
tract between  the  town  of  Reidsville  and  the 
utilities  company  on  the  ground  of  fraud  or 
otherwise  in  this  action,  because  there  was 
no  contract  until  it  was  approved  by  the  vot- 
ers, which  was  long  after  the  commencement 
of  the  action,  and — 

"Certainly  the  principal  cause  of  action  must 
exist  in  all  cases  at  the  time  the  action  began. 
It  would  be  unjust  and  absurd  to  bring  a  party 
into  court  to  answer  the  plahitiff,  before  he 
had  a  right  to  sue.  The  mere  fact  that  the 
cause  of  action  is  Introduced  hito  a  pending  ac- 
tion cannot  alter  the  case,  because  this  in  effect 
makes  the  action  a  new  one.**  Qendenin  ▼. 
Turner,  96  N.  C.  421,  2  S.  B.  68. 

**While  courts  are  liberal  in  permitting  amend- 
ments, such  as  are  germane  to  a  cause  of  action, 
it  has  been  frequentiy  held  that  the  court  has 
no  power  to  convert  a  pending  action  that  can- 
not be  maintained  into  a  new  and  different  ac- 
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tion  by  the  process  of  amendment.  Best  ▼.  Kin* 
ston,  106  N.  O.  205  [10  S.  E.  997];  MerriU  v. 
Merrill,  92  N.  0.  657 ;  Clendenin  ▼•  Turner,  96 
N.  C.  416  [2  S.  B.  51]."  Bennett  ▼.  Railroad, 
159  N.  O.  347,  74  S.  B.  883. 

The  judgment  of  the  superior  court,  dis- 
missing the  action  must  therefore  be  af- 
firmed in  any  event;  but  as  other  ques- 
tions of  public  interest,  which  ought  to  be 
settled,  have  been  discussed,  we  will  con- 
sider them,  first  eliminating  extraneous  mat- 
ters, alleged  In  the  pleadings,  which  have 
no  bearing  on  the  legal  questions  presented 
by  the  appeaL 

Prominent  among  these  are  the  allegations 
of  collusion  between  the  mayor  and  com- 
missioners and  the  utilities  company  to  de- 
fraud the  citizens  of  Beidsville;  that  the 
utilities  company  is  subsidiary  to  the  South- 
em  Power  Company;  that  the  utilities  com- 
pany, the  Southern  Power  Company,  and 
the  American  Tobacco  Company,  have  stock- 
holders in  common;  that  the  American  To- 
bacco Company  nominated  and  elected  the 
defendants;  and  other  allegations  of  im- 
proper influences  brought  to  bear  on  the 
defendants,  dishonest  motives  on  their  part; 
and  fraud. 

These  cannot  be  considered,  because  they 
are  denied  by  the  defendants,  and  the  plain- 
tiffs have  not  only  acquiesced  in  the  finding 
of  Judge  Harding  ''that  there  is  not  evidence 
of  any  corruption  or  fraud  on  the  part  of 
the  defendants  in  entering  into  the  contract 
set  out  in  the  pleadings,  or  in  calling  and 
ordering  an  election  for  the  ratification  of 
the  contract  by  the  said  voting  citiz^is  of 
the  town  of  Beidsville,"  but  they  have  also 
abandoned  the  exception  taken  on  the  trial 
to  the  refusal  to  permit  them  to  introduce 
evidence  to  support  the  allegations  of  the 
complaint,  which  can  only  be  accounted  for 
on  the  theory  that  they  could  not  prove 
what  they  alleged,  or,  if  proven,  the  facts 
would  not  In  their  opinion  affect  a  contract 
made  by  the  people  themselve& 

[3]  The  exception  is  abandoned  because 
not  referred  to  in  the  brief.  Rule  84  (81 
S.  B.  xU). 

Becognizlng  this  condition  of  the  record, 
the  plaintiffs  rely  in  their  brief  on  their  mo- 
tion for  judgment  on  the  admissions  of  rec- 
ord and  in  the  pleadings,  which  is  upon 
three  grounds: 

0)  That  the  purchase  price  of  $30,000, 
when  an  offer  of  $50,000  had  been  made,  is 
8o  grossly  inadequate  as  to  amount  to  fraud. 

(2)  That  the  election  is  void  because  two 
unrelated  propositions  were  submitted  to  the 
voters  on  one  ballot,  the  sale  of  the  electric 
light  plant  and  the  granting  a  franchise  to 
the  utilities  company. 

(3)  That  the  sale  is  void  because  not  made 
at  public  auction. 

[4]  There  might  be  room  fbr  debate  as  to 
the  first  position  of  the  plaintiffs  if  the 


only  consideration  for  the  contract  was  the 
amount  of  money  to  be  paid  in  c&sh,  but  this 
is  not  so.  On  the  contrary,  the  defendants 
considered  the  advantages  to  the  community 
of  securing  hydroelectric  power  offered  by 
the  utilities  company,  Instead  of  steam  pow- 
er offered  by  Talbert  and  his  associates,  the 
ability  of  the  respective  parties  to  perform 
their  contracts,  the  fact  that  the  utilities 
company  could  install  additions  to  the  plant 
within  90  days  suflldent  to  furnish  a  much 
needed  increase  of  power,  while  Talbert  and 
his  associates  had  to  organize  a  corporation 
to  perform  their  contract  and  could  not  make 
the  necessary  additions  in  less  than  twelve 
months,  that  the  ex];)ense  of  pumping  would 
be  less  under  the  utilities  contract,  and  con- 
cluded that  the  contract  offered  by  the  util- 
ities company  was  most  advantageous  to  the 
citizens  and  taxpayers  of  Beidsville. 

There  is  therefore  no  admission  that  the 
consideration  for  the  contract  is  inadequate, 
and,  as  we  are  now  dealing  with  a  motion 
for  judgment  on  the  admissions  of  the  par- 
ties, this  contention  of  the  plaintiffs  can- 
not be  sustained. 

[6,  6]  The  principle  that  unrelated  propo- 
sitions ought  not  to  be  submitted  to  a  vote 
on  one  ballot  is  fully  recognized,  and  it  is 
of  the  first  importance  that  this  principle 
should  be  strictly  observed,  as  the  will  of 
the  voter  ought  not  to  be  coerced,  and  he 
ought  not  to  be  in  the  situation  where  he 
must  vote  for  a  proposition  to  which  he  is 
opposed  in  order  that  he  may  support  one 
he  favors.  See  Winston  v.  Bank,  168  N.  0. 
512,  74  S.  E.  611;  Keith  v.  Lockhart,  171  N. 
0.  457,  88  S.  B.  640,  Ann.  Cas.  1918D,  916; 
HiU  V.  Lenoir,  176  N.  a  672,  97  S.  B.  498. 
But  it  would  seem  that  the  sale  of  an  elec- 
tric light  plant  and  the  grant  of  a  franchise 
to  the  purchaser  under  whidi  it  could  be 
operated  are  parts  of  one  whole  and  as  close- 
ly related  as  any  two  questions  could  be 
(see  BriggB  v.  Baleigh,  166  N.  O.  149,  81  S. 
B.  1084) ;  and,  if  not,  the  plaintiffs  have  ad- 
mitted "that  an  election  was  duly  called  at 
whidi  election  there  was  submitted  to  the 
voters  of  the  town  of  Beidsville  the  ques- 
tion as  to  whether  or  not  the  said  town, 
through  its  commissioners,  should  make  sale 
of  the  electric  plant,  appliances,  and  fixtures 
of  said  town  to  the  Southern  Public  Utili- 
ties Company  for  the  sum  of  $30,000  as  pro- 
vided and  set  forth  in  a  certain  ordinance 
adopted,  September  11,  1917,  and  the  said 
election  so  held  was  confined  to  this  ques- 
tion alone,"  thus  showing  that  one  and  not 
two  propositions  were  submitted  to  the  vot- 
ers. 

The  remaining  question  involves  the  pow- 
er of  the  town  of  Beidsville  to  sell  its  light 
plant  at  private  sale,  subject  to  the  approval 
of  the  voters,  instead  of  at  public  auction, 
and  this  requires  an  examination  and  con« 
struction  of  the  following  statutes: 

Bevlsal,  |  2978: 
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*'Bv  Mayor  and  CommissionerB  at  PubUo 
Sale,— The  mayor  and  commissioDeTs  of  any 
town  shall  have  power  at  all  times  to  sell  at 
public  outcry,  after  thirty  days'  notice,  to  the 
highest  bidder,  any  property,  real  or  personal, 
belonging  to  any  such  town,  and  apply  the  pro- 
ceeds as  they  may  think  best/* 

Revlsal,  S  2916(6),  as  amended  by  Lawa 
1907,  c.  978 : 

"To  grant  upon  reasonable  terms  franchises  for 
public  utilities,  such  grants  not  to  exceed  the 
period  of  sixty  years,  unless  renewed  at  the 
end  of  the  period  granted ;  also  to  sell  or  lease 
any  water  works,  lighting  plants,  gas  or  elec- 
tric, or  any  other  public  utility  which  may  be 
owned  by  any  city  or  town:  Provided,  that  in 
the  event  of  such  sale  or  lease  it  shall  be  ap- 
proved by  a  majority  of  the  qualified  voters  of 
such  city  or  town;  and  also  to  make  contracts, 
for  a  period  not  exceeding  thirty  years,  for  the 
supply  of  light,  water  or  other  public  com- 
modity: Provided,  that  this  act  shall  not  apply 
to  New  Hanover  and  Cumberland  counties." 

Chapter  28,  Priv.  Laws  1917: 

"Section  1.  That  the  following  provisions  of 
subsection  six  of  section  two  thousand  nine  hun- 
dred and  sixteen  of  the  Revisal  of  one  thousand 
uine  hundred  and  five  shall  not  apply  to  the 
town  of  Reidsville,  in  Rockingham  county, 
namely:  'Provided,  in  the  event  of  such  sale  or 
lease  it  shall  be  approved  by  a  majority  of  the 
qualified  voters  of  such  city  or  town.' 

"Sec  2.  That  said  town  of  Reidsville  may 
sell  or  lease  any  of  its  public  utilities,  such  as 
lighting  plants  or  system  mentioned  in  said 
subsection:  Provided,  in  the  event  such  sale  or 
lease,  which  shall  be  approved  by  a  majority 
of  the  votes  cast  in  any  election  at  which  said 
proposition  may  be  submitted;  said  election  to 
be  held  under  the  same  general  rules,  laws,  and 
regulations  of  elections  for  town  officers  in  the 
town  of  Reidsville." 

These  statutes,  relating  as  they  do  to  the 
same  subject,  should  be  read  in  connection 
with  each  other,  as  together  constituting  one 
law,  giving  effect  to  all  parts  of  the  stat* 
utes  if  possible,  and  the  history  of  the  legis- 
lation may  be  considered  in  the  effort  to 
ascertain  the  uniform  and  consistent  purpose 
9f  the  Legislature.    39  Cyc.  1150. 

"All  statutes  are  presumed  to  be  enacted  by 
the  Legislature  with  full  knowledge  of  the  ex- 
isting condition  of  the  law  and  with  reference 
to  it.  They  are  therefore  to  be  construed  as  a 
part  of  a  general  and  uniform  system  of  juris- 
prudence, and  their  meaning  and  effect  is  to  be 
determined  in  connection,  not  only  with  the  com- 
mon law  and  the  Constitution,  but  idso  in  con- 
nection with  other  statutes,  on  the  same  subject, 
and,  under  certain  drcumstanoes,  with  statutes 
on  cognate,  and  even  different  subjects.  This 
rule  of  construction,  however,  so  far  as  prior 
statutes  •  are  concerned,  is  to  be  restricted  to 
cases  where  the  statute  in  question  is  really 
doubtful;  if  the  statute  is  clear  on  its  face, 
prior  statutes  may  not  be  consulted  to  create 
an  ambiguity."    36  Oyc  p.  1146. 

Section  ;2978  of  the  Revisal,  formerly  sec- 
tion 3824  of  the  Code  of  .1883,  requiring  a 


sale  at  public  outcry,  was  first  enacted  (chap- 
ter 112,  Laws  1872-73),  and  it  received  au- 
thoritative construction  in  Southport  v.  Stan- 
ly, 125  N.  0.  464,  84  S.  B.  641,  as  follows: 

"The  reasonable  construction  of  the  statute 
must  be  that  the  town  or  city  authorities  can 
sell  any  personal  property,  or  sell  or  lease  any 
real  estate  which  belongs  to  the  town  or  city 
as  the  surplus  of  the  original  acreage  ceded  for 
the  town  or  city  site,  or  such  land  as  may  have 
been  subsequently  acquired  or  purdiased;  but 
in  no  case  can  the  power  be  extended  to  the 
sale  or  lease  of  any  real  estate  which,  by  the 
terms  of  the  act  of  incorporation,  is  to  be  held 
in  trust  for  the  use  of  the  town,  or  any  real 
estate  with  or  without  the  buildings  on  it  which 
is  devoted  to  the  purposes  of  government,  in- 
cluding town  or  dty  hall,  market  houses,  houses 
used  for  fire  departments  or  for  water  supply, 
or  for  public  squares  or  parks.  To  enable  the 
town  or  city  authorities  to  sell  such  of  the  real 
estate  of  the  town'  or  cities  as  is  mentioned  just 
above,  there  must  be  a  special  act  of  the  Gen- 
eral Assembly  authorizing  such  lease  or  sale.*' 

The  effect  of.  this  decision  la  that  property 
of  the  city  or  town  such  as  parks,  markets, 
city  halls,  waterworks,  lighting  plants,  etc, 
held  for  the  use  of  the  public,  are  not  with- 
in the  provisions  of  Revisal,  f  2978,  and  can- 
not be  sold  thereunder,  and  that  If  sold  at 
all  additional  authority  must  be  conferred 
by  the  General  Assembly. 

If  there  was  any  doubt  of  this  heing  the 
correct  view  of  the  Southport  Case,  it  Is  put 
at  rest  by  the  unanimous  opinion  of  the 
court  tn  Church  v.  Dula,  148  N.  O.  266,  61 
S.  EL  640,  in  which  Hoke,  J.,  speaking  for 
the  court,  says: 

"This  view  is  not  affected  in  any  way  by  the 
case  of  Southport  v.  Stanly,  125  N.  a  464  [34 
S.  B.  641],  to  which  we  were  referred  by  plain- 
tiff's counseL  That  decision  was  to  the  effect 
that  the  general  power  conferred  on  the  authori- 
ties of  a  town  to  sell  and  dispose  of  town  prop- 
erty by  section  3824  of  the  Code  of  1863  (Re- 
visal, {  2978)  does  not  give  the  right  to  seU 
property  held  in  trust  for  the  public;  for  any 
such  purpose  there  must  be  an  act  of  the  Legis- 
lature conferring  special  power." 

Under  this  construction  of  the  statute,  it 
became  necessary  to  provide  means  for  sell- 
ing and  leasing  property,  held  for  the  use  of 
the  public,  as  frequenUy  a  sale  or  lease 
would  be  advantageous  and  would  promote 
the  public  welfare,  and  to  provide  this  rem- 
edy, section  2916,  subsec.  6,  was  enacted, 
which  deals  with  the  property,  which  the 
court  said  was  not  embraced  in  section  2978 ; 
and  thus  understood  the  two  sections  mean 
that  under  section  2978  the  mayor  and  com- 
missioners shall  have  power  to  sell  at  auc- 
tioB  any  property  except  that  held  for  a  pub- 
lic use,  and  under  section  2916,  subsec.  ^ 
that  they  may  sell  property  held  for  a  pub- 
lic use,  subject  to  the  approval  of  the  voters. 

The  two  sections  are  consistent  with  eadk 
other  and  in  entire  harmony.  They  were 
eni^ctejl  at  different  times,  for  different  pur- 
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poses,  and  deal  with  different  dasses  of 
property.  The  General  Assembly  evidently 
thought  that  in  the  sale  of  property,  not 
held  for  a  public  use»  such  as  a  fire  engine 
which  had  ceased  to  be  of  any  value  to  the 
town  on  account  of  dianged  conditions,  it 
was  a  sufficient  protection  to  have  a  sale  at 
public  auction,  but  that  when  the  property 
belonged  to  the  other  class  the  approval  of 
the  voters,  the  real  owners,  should  be  had. 

There  is  no  reason  for  reading  into  the 
later  section  that  the  sale  shall  be  by  public 
auction  in  addition  to  submitting  the  ques- 
tion to  a  vote,  and  to  do  so  would  impose  a 
cumbersome  confusing  procedure,  instead  of 
one  that  is  Ibtelllgent  and  easily  understood. 

If  the  position  of  the  plaintiffs  should  pre- 
vail, the  governing  body  of  the  town  or 
city  would  have  to  offer  the  property  at 
public  sale,  at  which  any  one  could  bid,  who 
could  comply  with  the  terms  of  sale,  and 
after  the  highest  bidder  is  ascertained  the 
whole  question  would  have  to  be  submitted 
to  a  vote,  while  under  the  other  view  the 
governing  body  can  advertise  for  bids,  can 
consider  the  needs  of  the  community,  the 
ability  to  perform  for  the  present  and  the 
future,  and  can  present  to  the  voters  a 
mature  plan  for  their  approval  or  disap- 
proval 

[7]  The  second  statute,  in  our  opinion, 
substitutes  a  vote  of  the  people  as  to  prop- 
erty held  for  a  public  use,  for  a  public  sale 
of  other  property,  and  the  will  of  the  people 
having  been  fairly  ascertained,  as  the  plain- 
tiffs admit,  and  emphatically  expressed,  as 
to  a  sale  of  their  own  property,  there  is  no 
reason  for  setting  it  aside. 

If  any  further  authority  was  needed,  it  is 
conferred  by  chapter  28,  |  2,  Private  Laws 
1917,  which  enacts: 

''Sec  2.  That  said  town  of  BeidsviSe  may  sell 
or  lease  any  of  its  public  utilities,  such  as  light* 
ing  plants  or  system  mentioned  in  said  subsec- 
tion: Provided,  in  the  event  such  sale  or  lease, 
which  shall  be  approved  by  a  majority  of  the 
votes  cast  in  any  election  at  which  said  proposi- 
tion may  be  submitted;  said  election  to  be  held 
under  the  same  general  roles,  laws,  and  regula- 
tions of  elections  for  town  officers  in  the  town  of 
BeidsviUe." 

There  is  some  confusion  in  the  language, 
but  the  intent  is  clear  to  give  the  power  to 
the  town  of  Reidsville  to  "sell  or  lease"  its 
lighting  plant  without  other  restriction  than 
the  approval  of  the  people  at  the  polls,  and 
as  the  sale  has  been  made,  and  has  been 
approved  by  a  vote  of  892  for  the  sale  and 
68  against  it,  there  is  no  valid  reason  for 
disturbing  it 

There  is  not  a  scintilla  of  evidence  that 
the  utilities  company  is  seeking  to  acquire 
a  monopoly,  and,  on  the  contrary,  it  offers 
in  its  answer,  and  renew3  the  offer  in  this 
court,  to  abandon  the  contract  of  purchase. 

It  has  done  nothing  except  to  make  an 
>ffer  to  purchase  the  lighting  plant  for  a 
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certain  amount  of  money  and  upon  certain 
conditions,  which  the  governing  authorities 
of  Beidsville  have  accepted,  and  which  has 
been  ratlfled  by  popular  vote  on  a  legal 
referendum. 

We  should  assume,  in  the  absence  of  a 
finding  to  the  contrary,  that  the  mayor  and 
aldermen  of  Reidsville,  elected  when  the 
question  of  a  sale  of  the  lighting  plant  was 
acutely  at  issue,  have  acted  in  good  faith, 
and  that  the  voters  had  sufficient  intelli- 
gence to  understand  the  proposition,  which 
they  approved  by  their  vote,  and  certainly 
we  have  no  authority  to  deny  to  them  the 
right  to  contract  in  reference  to  their  own 
property  upon  the  assumption  of  superior 
wisdom  and  business  ability. 

There  are  allegations  of  fraud  in  the  com- 
plaint, which  are  denied  in  the  answer;  but 
no  evidence  to  support  the  allegations  has 
been  introduced,  and  the  exception  to  the 
refusal  to  receive  such  evidence  has  been 
abandoned  and  Is  not  referred  to  in  the 
plaintiff's  brief. 

It  would  not,  therefore,  be  Just  or  accord- 
ing to  law  to  base  our  Judgment  on  unsup- 
ported allegations  and  to  make  a  part  of 
our  permanent  records  so  serious  a  reflec- 
tion on  the  integrity  of  the  mayor  and  al- 
dermen of  Reidsville  as  men  and  public  of- 
ficials, without  proof. 

There  can  be  nothing  in  the  contention 
that  two  unrelated  questions  have  been  sub- 
mitted to  the  voters,  because  the  plaintiffs 
have  agreed  by  stipulation  filed  in  the  rec- 
ord that  the  question  of  a  sale  of  the  light- 
ing plant  was  submitted  and  that  ''the 
election  so  held  was  confined  to  this  question 
alone." 

It  is  also  agreed  that  the  election  was 
"duly  called,"  and  that  "the  machinery  pro- 
vided for  the  holding  of  said  electioA  and 
the  holding  thereof  was  such  as  provided 
by  law." 

Affirmed. 

CLARK,  C.  J.  (dissenting).  The  poweirs  of 
municipal  corporations,  as  stated  in  Dillon 
Mun.  Corp.  (5th  Ed.)  t  237,  and  approved  in 
Smith  V.  New  Bern,  70  N.  a  14, 1&  Am.  Rep. 
766,  are  as  follows: 

"It  is  a  general  and  undisputed  proposition 
of  law  that  a  municipal  corporation  possesses 
and  can  exercise  the  following  powers,  and  no 
other:  S^rst,  those  granted  in  express  words; 
second,  those  necessarily  or  fairly  implied  in,  or 
incident  to,  the  powers  expressly  granted;  third, 
those  essential  to  the  accomplishment  of  the 
declared  objects  and  purposes  of  the  corpora* 
tion— not  simply  convenient,  but  inefispensable." 

Rev.  2978  (originally  enacted  chapter  112, 
Laws  1872-73)  under  the  heading  "Municipal 
Property  Sold,"  provides: 

**Bv  Mayor  and  Commissionert  ai  Public  Sale, 
T^The  mayor  and  commissioners  of  any  town 
shall  have  power  at  all. times  to  sell  at  public 
outcry,  after  thirty  days'  notice,  to  the  highest 
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bidder,  any  property,  real  or  personal,  belonging 
to  any  such  town,  and  apply  the  proceeds  as 
they  may  think  best." 

The  defendant  Southern  Public  Utilities 
Ck)mpany,  a  corporation  of  the  state  of 
Maine,  claims  to  have  bought  at  private  sale 
the  valuable  "lighting  and  power  plant"  the 
property  of  the  town  of  Reldsvllle  for  $30,- 
000,  being  $20,000  less  than  was  offered  by 
the  plaintiffs,  who  were  shown  to  be  respon- 
sible bidders  and  In  direct  violation  of  the 
above  statute,  for  there  was  no  sale  "at  pub- 
lic outcry,  after  thirty  days*  notice,  to  the 
highest  bidder,"  which  was  the  only  condi- 
tion under  which  the  above  section  gave  pow- 
er to  the  commissioners  of  the  town  to  sell. 
Said  statute  has  never  been  repealed  or 
amended  in  any  way,  and  the  action  of  the 
commissioners  was  therefore  in  violation  of 
the  terms  of  the  statute  conferring  the  power. 

Indeed,  the  decisions  of  this  court,  which 
have  been  unquestioned  till  now,  held  that 
even  this  section  did  not  authorize  "the 
sale  or  lease  of  any  real  estate^  which  by 
the  terms  of  the  act  of  incorporation  is  to  be 
held  in  trust  for  the  use  of  the  town,  or  to 
such  real  estate  •  •  •  as  Is  devoted"  to  gov- 
ernmental purposes,  as  city  hall,  market 
house,  etc.,  but  a  special  act  of  the  Legisla- 
ture is  necessary  in  such  cases.  Southport  v. 
Stanly,  126  N.  O.  464,  34  S.  B.  641;  Turner 
V.  Commrs..  127  N.  0.  154,  37  S.  E.  191.  The 
court  went  further  and  held  that  the  Legis- 
lature could  not  authorize  the  sale  of  streets 
in  reference  to  which  bordering  property 
ovmers  had  located  improvements.  South- 
port  V.  Stanly,  supra;  Moose  v.  Carson, 
104  N.  O.  431,  10  S.  B.  689,  7  L.  R.  A.  548,  17 
Anu  St  Rep.  681.  The  Legislature  subse- 
quently passed  a  general  act  (Lews  1907,  a 
978)  as  to  the  corporate  powers  of  towns, 
which  is  now  Rev.  |  2916  (6): 

"To  grant  upon  reasonable  terms  franchises 
for  public  utilities,  such  grants  not  to  exceed 
the  period  of  sixty  years,  unless  renewed  at  the 
end  of  the  period  granted;  also  to  sell  or  lease 
any  waterworks,  lighting  plants,  gas  or  electric, 
or  any  other  public  utility  which  may  be  own- 
ed by  any  city  or  town:  Provided,  that  in  the 
event  of  such  sale  or  lease  it  shall  be  approved 
by  a  majority  of  the  qualified  voters  of  such 
dty  or  town ;  and  also  to  make  contracts,  for  a 
period  not  exceeding  thirty  years,  for  the  supply 
of  light,  water  or  other  public  commodity:  Pro- 
vided, that  this  act  shall  not  apply  to  New  Han- 
over and  Cumberland  counties." 

It  will  be  seen  at  once  that  this  act  does 
not  modify  t^e  protection  given  to  the  peo- 
ple of  the  towns  and  cities  of  this  state  that 
the  public  property  held  by  the  town  can  only 
be  sold  "at  public  outcry  after  thirty  days' 
notice  to  the  highest  bidder,"  but  that  it  al- 
lows the  sale  of  the  kind  of  property  there- 
in named  (provided  there  is,  as  required  by 
section  2978s  the  above  requirements  of  a 
sale  open  and  above  board  by  public  outcry 


and  after  30  days'  notice  and  to  the  highest 
bidder)  when  there  Is  the  additional  guaran- 
ty that  in  such  case  there  is  an  approval  by 
a  majority  of  the  qualified  voters  of  such 
city  or  town. 

This  is  not  only  according  to  the  well-es- 
tablished rules  that  the  whole  of  the  Code 
must  be  construed  together,  and  that  the  law 
does  not  permit  repeals  by  implication*  but  it 
is  in  accordance  with  the  well-known  condi- 
tions of  modem  society  in  which  huge  aggre- 
gations of  capital,  incorporated  usually  in 
other  states,  are  seeking  to  engross  and  take 
over  the  property  whether  of  state,  county, 
city,  or  town«  when  that  purpose  can  be  at- 
tained by  any  means.  « 

This  section  2916  (6),  according  to  the  well- 
settled  principles  applying  to  the  interpreta- 
tion of  statutes,  must  be  read  in  connection 
with  section  2978,  and  the  decision  in  South- 
port  V.  Stanly. 

Chapter  28,  Pr.  Laws  1917,  in  no  wise  af- 
fects this  well-settled  principle,  but  merely 
provides  that  the  requirement  in  section 
2916  (6)  of  approval  by  a  majority  of  the 
"qualified"  voters  is  modified  to  permit  that 
in  Reidsville  the  approval  may  be  made  "by 
a  majority  of  the  votes  cast."  Why  Reids- 
ville should  be  exempted  from  the  safeguard 
of  approval  by  the  majority  of  the  qualified 
voters,  still  required  as  to  the  sale  of  pub- 
lic utilities  in  every  other  municipal  corpora- 
tion in  North  Carolina,  does  not  appear. 

In  the  absence  of  a  statute^  there  was  no 
authority  in  any  town  to  sell  any  of  its  real 
estate  of  any  kind  held  for  public  purposes. 
Rev.  t  2978,  authorized  the  mayor  and  com- 
missioners to  sell  the  municipal  property 
"provided  it  was  done"  at  public  outcry,  aft- 
er 30  days^  notice,  to  the  hi^^est  bidder. 
The  decisions  of  this  court,  in  the  cases 
above  cited,  held  that  this  did  not  authorize, 
even  under  those  conditions,  '"the  sale  of 
real  estate  devoted  to  governmental  purposes 
as  city  hall,  market  house,  street,  etc."  Sub- 
sequently, Rev.  I  2916  (6),  authorized  "the 
sale  or  lease  of  waterworks,  lighting  plants, 
gas  or  electric  or  any  other  public  utility 
which  may  be  owned  by  any  city  or  town,** 
but  with  the  additional  guaranty — the  word 
"provided"  is  used — ^In  case  of  such  sale  or 
lease  "the  sale  or  lease  shall  be  approved  by 
a  majority  of  the  qualified  voters  of  such  city 
or  town,"  and  the  so-called  Glidewell  Act 
(Private  Laws  1917,  c  28)  only  modifies  the 
latter  provision  by  providing  that,  as  to  the 
town  of  Reidsville,  the  approval  shall  be 
sufficient  if  made  "by  a  majority  of  the  votes 
cast" 

There  has  been  no  express  repeal,  and 
there  is  no  implied  repeal,  of  the  guaranty  of 
the  safety  of  the  property  of  any  dty  or 
town,  given  by  the  requirement  that  a  sale 
thereof  can  be  made  (if  at  all)  only  "at  public 
outcry,  after  thirty  days'  notice,  to  the  high« 
est  bidder"— which  was  itself  a  modiflcatioii 
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of  the  common  law  which  forbade  a  sale  of 
real  estate  devoted  to  governmental  purpos- 
es at  all.  Winslow  v.  Morton,  118  N.  C.  488, 
24  S.  B.  417 ;  State  v.  Johnson,  171  N.  O.  7»9, 
88  S.  B.  437 ;  State  v.  Perkins,  141  N.  C.  797, 
53  S.  B.  735,  9  U  R.  A.  (N.  S.)  165. 

The  effect  of  constming  section  2916  (6)  to 
repeal  by  implication  Rev.  {  2978,  is  that  this 
corporation  of  the  state  of  Maine  has  obtain- 
ed, if  this  action  is  approved,  the  ownership 
of  a  public  utility  of  the  town  of  Reidsville 
in  the  state  of  North  Carolina  at  a  sum  at 
least  $20,000  less  than  that  which  was  offer- 
ed for  it  by  responsible  parties  before  the 
sale  was  made. 

The  plaintiffs  allege  that  the  property  is 
worth  $75,000,  and  that  for  many  years  it 
has  produced  a  net  income  averaging  more 
than  $8,000  per  annum.  The  chief  relief  ask- 
ed, and  Justified  by  allegations  and  proof  of- 
fered to  support  them  (which  was  rejected 
by  the  court),  was  not  the  temporary  re- 
straining order,  which  was  merely  ancillary, 
but  to  have  the  attempted  sale  set  aside  as 
fraudulent  and  void. 

It  is  urged  that  the  sale  was  approved  by 
a  popular  vote,  but  it  is  apparent  that  there 
was  no  popular  vote  upon  this  question.  No 
one  will  believe  that  the  people  of  Reidsville 
would  by  popular  vote  approve  a  sale  at  $30,- 
000  when  $50,000  ^  was  offered  at  the  same 
time  by  parties  fully  able  to  make  the  pay- 
ment The  only  proposition  submitted  at  the 
election  was  whether  the  town  should  take 
$30,000  from  this  corporation  or  not  sell  at 
alL 

There  are  allegations  in  the  complaint  that 
this  result  and  method  of  making  the  sale 
was  procured  by  fraud  or  corruption.  There 
is  no  means  to  ascertain  this  because  an  in- 
vestigation was  cut  off  by  Judgment  given 
for  the  defendants  on  the  ground  that  the 
election  had  been  held  and  the  contract  sign- 
ed, though  the  question  as  to  their  validity 
Btm  remained  open. 

In  1  Lewis  Sutherland  on  Statutory  Con- 
struction, §  267,  it  is  said: 

"Repeals  by  implication  are  avoided  if  possi- 
ble. If  two  statutes  can  be  read  together  with- 
out contradiction  or  repngnancy,  or  absurdity, 
or  unreasonableness,  they  should  be  read  to- 
gether, and  both  will  have  effect.  It  is  not 
enough  to  Justify  the  inference  of  repeal  that 
the  later  law  is  different;  it  must  be  contrary 
to  the  prior  law.  It  is  not  sufficient  that  the 
subsequent  statute  covers  some  or  even  all  the 
causes  provided  for  by  the  former,  for  it  may  be 
merely  affirmative,  accumulative  or  auxiliary. 
There  must  be  positive  repugnancy,  and  even 
then  the  old  law  is  repealed  by  implication  only 
to  the  extent  of  the  repugnancy.  If,  by  a  fair 
and  reasonable  interpretation,  acts  which  are 
seemingly  incompatible  or  contradictory,  may 
be  enforced  and  made  to  operate  in  harmony 
and  without  absurdity  both  will  be  upheld  and 
the  later  one  will  not  be  regarded  as  repealing 
the  others  by  construction  or  intendment.  As 
laws  are  presumed  to  be  passed  with  delibera- 
tion and  with  a  full  knowledge  of  all  ftyiwting 
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ones  on  the  same  subject  It  is  but  reasonable 
to  conclude  that  the  legislature  in  passing  a 
statute,  did  not  intend  to  interfere  with  or  abro- 
gate any  former  law  relating  to  the  same  mat- 
ter unless  the  repugnancy  between  the  two  is 
irreconcilable." 

To  the  same  effect  is  section  247  of  the 
same  volume,  and  indeed  all  the  authorities 
and  precedents  on  the  construction  of  stat- 
utes. 

There  is  no  repugnancy  between  Rev.  §  2916 
(0),  and  Rev.  |  297&  The  latter  section  re- 
mains in  full  force,  therefore,  in  requiring 
the  safeguard  of  a  sale  ''at  public  outcry,  to 
the  highest  bidder,  after  thirty  days'  notice." 
The  provision  in  the  latter  statute  authorizes 
the  sale  by  public  utilities  (if  made  in  accord- 
ance with  the  terms  of  Rev.  {  2978),  provided, 
that  is,  "but  only  if,"  there  is  the  additional 
requirement  of  the  "approval  of  a  public 
vote."  Without  this  provision  of  section  2916 
(6)  even  public  utilities  could  not  have  been 
sold  under  the  construction  placed  by  the 
court  upon  Rev.  §  2978,  in  the  cases  above 
cited.  The  authority  to  sell,  even  in  com- 
pliance with  the  terms  of  Rev.  {  2978,  of  a 
''public  sale  to  the  highest  bidder  after  thirty 
days'  notice,"  did  not  extend  to  the  sale  or 
case  of  public  utilities  till  Rev.  t  2916(6) ,  and 
then  only  with  the  "approval  of  a  popular 
vote."  Elizabeth  City  v.  Banks,  150  N.  a 
407,  64  S.  E.  189,  22  L.  R.  A.  (N.  S.)  925. 

In  2  Dillon  Mun.  Corp.  §  801,  it  is  said: 

"Where  the  charter  or  incorporating  act  re- 
quires the  officers  of  a  dty  to  award  'Contracts 
to  the  lowest  bidder,'  a  contract  made  in  viola- 
tion of  its  requirement  is  illegal." 

And  In  section  809  he  says: 

"The  purpose  of  a  statute  requiring  the  let- 
ting of  bids  to  the  lowest  bidder  is  to  invite 
competition,  and  to  that  end  publicity  of  the 
intention  to  let  the  contract  is  of  the  essence 
of  the  proceeding.  Hence  any  statutory  provi- 
sions requiring  advertisement  or  specifying  its 
nature,  are  usually  to  be  regarded  as  mandatory, 
and  fflJlure  substantially  to  comply  with  their 
requirements  is  sufficient  to  avoid  the  contract" 

Under  our  statutes,  read  as  they  are  re- 
quired to  be  read,  upon  reason  and  authority, 
in  pari  materia  the  proper  and  only  valid 
course  that  this  corporation  of  another  state, 
seeking  to  acquire  the  municipal  franchise  of 
operating  the  light  and  power  plant  of  Reids- 
ville, could  pursue  was  as  follows:  (1)  There 
should  have  been  the  approval  of  a  popular 
vote  whether  the  town  should  sell  its  lighting 
system,  on  the  terms  stated  in  the  advertise- 
ment. (2)  If  it  was  so  approved  by  a  popu- 
lar vote,  then  the  town  officials  in  compliance 
with  Rev.  1 2978,  should  have  advertised  such 
sale  by  30  days'  notice  and  sold  at  public  out- 
cry to  the  last  and  highest  bidder.  Nothing 
less  than  this  would  be  valid  under  the  laws 
of  this  state,  nor  in  compliance  with  the  rules 
of  prudence  and  fidelity  to  their  trust,  which 
the  law  exacts  of  all  public  officials  in  deal- 
ing with  public  property.     (3)     Even  after 
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8U(di  bid  there  wonld  stiH  liave  remained  In 
the  administrative  oflElGers  the  legal  discretion 
to  reject  the  highest  bid  and  ofter  at  resale 
If  there  was  reasonable  ground  to  believe 
tbat,  upon  such  resale,  a  substantially  better 
bid  could  be  had.  This  is  done  in  the  sale 
of  private  property  under  decree  of  court, 
and  certainly  public  officials  should  show  the 
same  solicitude  and  care  in  the  disposal  of 
public  property. 

The  commissioners  of  Beidsville  were  cer- 
tainly not  warranted  by  law  in  submitting 
to  the  voters  the  question  of  sale,  or  no  sale 
of  the  lighting  plant,  to  so  phrase  the  sub- 
mission as  to  require  the  electors  as  a  condi- 
tion of  voting  upon  the  sole  question  of  sale 
or  no  sale  to  vote  also  in  favor  of  a  private 
sale  to  the  Southern  Public  Utilities  Company 
and  giving  a  30  years'  franchise  to  it,  and  in 
further  refusing  to  submit  at  the  same  time 
the  proposition  of  the  plaintiffs,  shown  to  be 
responsible  parties,  to  buy  the  same  plant  at 
the  price  of  $50,000. 

This  court,  in  Winston  y.  Bank,  158  N.  O. 
513,  74  S.  SL  611,  has  condemned  the  course 
pursued  in  this  case  in  the  following  unmls^ 
takable  language,  by  Mr,  Justice  Hoke: 

"When  a  popular  vote  is  required  to  authorize 
or  validate  a  municipal  indebtedness,  the  prop- 
osition should  be  sin^e,  and  when  the  question 
presented  embodies  two  or  more  distinct  and 
unrelated  propositions,  and  the  voter  is  only 
afforded  opportunity  to  express  his  preference 
or  decision  on  a  single  ballot,  and  on  a  question 
as  an  entirety,  the  election  as  a  role  is  in- 
valid, and,  on  objection  made,  in  apt  time  and  in 
a  proper  way,  may  be  disregarded." 

This  is  the  clear  and  convincing  language 
used  by  Mr.  Justice  Hoke,  quoting  from  many 
other  learned  judges  and  especially  approving 
the  following  language  by  Mr.  Justice  Brew- 
er (later  of  the  United  States  Supreme  Court) 
in  Lewis  v.  Commissioners^  12  Kan.  186,  as 
follows: 

*'It  may  be  conceded  that  two  or  more  ques- 
tions may  be  submitted  at  a  single  election,  pro- 
vided eadh  question  may  be  voted  on  separatdy, 
so  that  eadi  may  stand  or  fall  upon  its  own 
merits.  But  that  is  a  very  different  matter  from 
tacking  two  questions  together,  to  stand  or  fall 
upon  a  single  vote.  It  needs  no  argument  to 
show  the  rank  injustice  of  such  a  mode  of  sub- 
mission. By  it  several  interests  may  be  com- 
bined and  the  real  will  of  the  people  overriaugh- 
ed«  By  this  combination  an  unpopular  measure 
may  be  tacked  on  to  one  that  is  popular,  and 
carried  through  on  the  strength  of  the  latter. 
A  necessary  matter  may  be  made  to  carry  with 
it  some  private  speculation  for  the  benefit  of 
the  few.  Things  odious  and  wrong  in  them- 
selves may  receive  the  popular  approval  because 
linked  with  propositions  whose  immediate  con- 
summation is  deemed  essential.  It  is  against 
the  very  spirit  of  popular  elections,  that  aims 
to  secure  freedom  of  dioice,  not  merely  between 
parties,  but  also  in  respect  to  every  oifice  to 
be  filled  and  every  measure  to  be  determind.  A 
voter  at  a  state  election  would  be  shocked  to  be 
told  that  because  he  voted  for  a  person  named 


for  Governor  on  one  ticket  he  must  vote  for  all 
other  persons  named  thereon;  or  that,  voting 
for  one  person,  he  was  to  be  understood  as 
voting  for  alL  He  would  feel  that  his  freedom 
of  choice  was  infringed  upon.  None  the  less  is 
it  so  by  such  a  submisadon  as  this.' 


»» 


So  elementary  and  necessary  a  truth  could 
not  be  more  clearly  expressed.  It  needs  no 
repetition,  but  can  be  found  stated  in  the 
legal  decisions  of  all  the  courts  that  have 
treated  upon  the  necessity  of  the  utmost  fidel- 
ity in  the  handling  and  disposition  of  public 
property  by  municipal  officials.  Many  of 
these  authorities  are  dted  by  Judge  Hoke  In 
the  above  case  of  3ank  v.  Winston. 

The  defendants,  while  averring  the  accept- 
ance of  a  lower  bid  by  a  vote  of  the  people, 
did  not  allege  or  contend  that  the  $50,000  bid 
had  been  also  submitted,  nor  ttiat  there  had 
been  any  compliance  with  the  unr^^ealed,  and 
unamended,  section  2978  of  the  Revisal,  which 
is  an  express  inhibition  upon  all  power  in 
municipalities  to  sen  real  or  personal  prop- 
erty except  "at  public  outcry,  after  thirty 
days'  notice,  and  to  the  highest  bidder.** 

The  motion  by  the  plaintiff  for  Judgment 
upon  the  pleadings  should  have  been  granted 
because  it  appears  thereon  that  there  was  no 
compliance  with  the  requirements  of  that  sec- 
tion, which  was  the  common  law  and  has 
been  the  statutory  law  in  this  state  since 
chapter  112,  Laws  1872-73.  As  to  the  de- 
fendants' defense  that  the  sale  has  been  rati* 
fled  by  the  administrative  officers  of  the  town, 
it  can  need  no  citation  of  authority  that,  if 
there  was  no  authority  to  sell  without  com- 
pliance with  the  requirements  of  section  2978, 
there  can  be  no  ratification  of  action  whldi 
was  void  because  ultra  vires.  2  Dillon,  Mun. 
Corp.  S  797. 

In  Edwards  t.  Commrs.,  170  K.  O.  at  page 
451,  87  S.  B.  at  page  847,  the  court  said: 

"We  were  referred,  on  the  argument,  to  Strat- 
ford V.  Greensboro,  124  N.  O.  127  [32  S.  EL 
894],  in  support  clt  the  position  that,  on  the 
present  record,  the  action  of  the  commissioners 
could  well  be  made  the  subject  of  judicial  scru- 
tiny and  control,  but  in  that  case  there  was 
specific  allegation  with  evidence  tending  to  show 
that  the  action  of  the  city  authorities  was  in 
pursuance  of  a  contract  admittedly  entered  into 
with  the  individual  defendant,  and  making  it, 
according  to  plaintiff's  evidence,  not  at  all  im- 
probable that  the  measure  complained  of  was 
in  promotion  of  a  personal  and  private  scheme^ 
in  favor  of  the  individual  defendant  and  not  in 
furtherance  of  the  public  interests." 

In  this  case,  as  in  that,  "the  allegations  are 
specific  and  definite  of  issuable  facts  tending 
to  establish  official  defbult**  The  authorities 
are  numerous  that  the  plaintiff  as  taxpayer 
has  a  right  to  challenge  the  action  of  the 
board  of  commissioners  in  rejecting  a  bid  of 
$50,000  and  submitting  one  in  favor  of  the 
defendant  corporation  of  $20,000  less.  Cough- 
lin  V.  Gleason,  121  N.  Y.  681,  25  N.  E.  4, 
and  numerous  other  cases;  Maset  v.  Pitts- 
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burg,  137  Pa.  548,  20  AH.  693;  Stratford  ▼.  (proposition  that,  when  an  illegal  act  has  been 


Greensboro,  124  N.  0.  127,  82  S.  B.  384-Hind 
others  whicb  it  is  unnecessary  to  dte,  for  it 
should  need  no  argument  that  when  there 
are  allegations,  such  as  those  made  in  the 
complaint  in  this  case,  of  misfeasance  on  the 
part  of  the  town  officials  and  collusion  by 
them  with  the  purchasers  by  which  the  city 
lost  $20,000  it  is  due  to  all  parties  concerned 
and  in  the  interest  of  public  justice  that  the 
facts  should  be  determined  by  a  jury  of  12 
honest  men.  Public  officials  should  wish  to 
foe  like  Cseear's  wife,  "abore  suspicion,'*  and 
not  shut  off  the  investigation  of  such  charges, 
when  made  in  the  courts  by  reputable  citi- 
zens. 

There  was  no  sale  to  the  highest  bidder 
(but  to  one  $20,000  lower),  no  advertisement, 
and  no  public  outcry,  as  required  by  the  stat- 
ute. A  bid  was  accepted  for  $30,000,  and  no 
submission  of  the  higher  bid  then  outstand- 
ing for  $50,000,  and  the  $30,000,  was  submit- 
ted as  a  part  of  the  proposition  to  sell  the 
municipal  lighting  plant  so  that,  the  two 
propositions  being  intermingled,  a  vote 
against  accepting  $30,000  was  a  vote  against 
selling  at  all.  The  sale  of  public  property 
upon  a  grossly  inadequate  price  has  been 
held  ground  for  indictment.  State  v.  Hatch, 
lie  N.  C,  1003,  21  S.  B.  430. 

The  determination  of  such  charges,  when 
made  in  a  court  of  justice  in  this  state, 
should  be  made  after  the  fullest  investiga- 
tion, and  inquiry  should  not  be  cut  off.  The 
matter  should  not  have  been  determined  up- 
on the  technicality  of  the  refusal  of  an  In- 
junction, which  refusal  was  itself  erroneous. 
This  Is  not  like  the  case  of  a  tree  cut  down 
which  cannot  be  restored,  nor  like  the  re- 
cent case  where  after  the  refusal  of  an  in- 
junction against  a  primary  the  general  elec- 
tion had  been  held.  For  here  this  action  calls 
in  question  the  validity  of  the  election  when- 
ever it  was  held,  and,  if  in  law  it  was  inval- 
id, the  so-called  election  was  a  nullity.  In 
any  event,  the  plaintiffs  were  entitled  to  have 
it  impeached,  and  the  sale  thereunder  set 
aside,  if  the  allegations  of  fact  were  sustain- 
ed by  the  verdict  of  a  jury,  and  they  had  a 
right  to  offer  evidence  in  support  of  their 
charges  and  to  a  verdict  by  a  jury.  The  sale 
and  the  so-called  election  are  not  validated 
because  they  have  occurred.  The  consumma- 
tioD  of  a  fraud  is  no  estoppel  upon  the  courts 
to  set  it  aside,  if  proven. 

The  very  gist  of  this  action  was  to  call  in 
question  the  legal  right  of  the  defendants  to 
hold  the  election  and  to  allege  as  a  matter  of 
ftict  that  by  reason  of  collusion  and  fraud  it 
would  be  invalid  if  held.  It  is  no  answer  to 
these  allegations  of  law  and  fact  that,  not- 
withstanding, such  election  has  been  held.  If 
the  contentions  of  the  plaintiffs,  either  as  to 
law  or  facts,  are  valid,  then  the  so-called 
election  was  a  nullity  and  should  be  set 
aside.    To  hold  otherwise  is  to  sustain  the 


committed,  it  cannot  be  investigated  in  the 
courts.  These  defendants  proceeded  with 
the  alleged  election  and  the  alleged  sale, 
with  notice  of  the  plaintiffs'  proceeding. 
They  are  put  in  no  better  position  thereby  if 
the  plaintiffs  can  show  the  illegality  of  the 
proceedings  or  the  alleged  fraud  and  collu- 
sion in  pursuance  of  which  the  alleged  elec- 
tion and  the  sale  were  made. 

If  the  law  is  as  claimed  by  the  plaintiffti, 
then  the  sale  should  be  set  aside.  If  the 
facts  are  as  alleged  by  them,  it  diould  be 
equally  set  aside  for  that  reason,  and  the 
plaintiffs  are  not  cut  off  from  an  investiga- 
tion by  a  jury  of  the  allegations  of  fraud 
because  the  defoidants  have  accomplished 
their  purpose  to  the  extent  of  making  the 
sale,  if  those  allegations  are  found  to  be 
true. 
The  plaintiff  moved  for  judgment: 
Because  it  affllrmatively  appeared  from 
the  answer  of  the  defendants,  and  especially 
from  the  answer  of  the  defendants,  commis- 
sioners of  ReidsviBe,  that  the  town  had  at- 
tempted to  make  a  private  and  not  a  public 
sale  of  its  lighting  plant  to  the  defendant 
''Southern  PubUc  IJtilitiea  C!ompany''  at  the 
price  of  $30,000  privately  and  not  publicly 
bid,  which  said  price  was  by  $20,000  less  than 
could  and  would  have  been  rec^ved  from  an- 
other responsible  bidder  '^rho  had  validly 
and  legally  bound  himself,  to  pay  said  in- 
creased price  upon  any  sale  had  in  accord- 
ance with  law,  and  that  said  sale  was  made 
in  violation  notably  of  section  2978,  which 
prohibits  all  North  Carolina  municipalities 
from  conveying  either  their  personal  or  real 
estate,  except  at  public  outcry,  to  the  highest 
bidder,  after  thirty  days  advertisement" 

(2)  Because  Rev.  §  2916(6),  and  chapter  28, 
Private  Lews  1917,  should  be  construed 
strictly  in  favor  of  the  public  and  as  addi- 
tional to,  and  not  as  an  implied  repeal  of, 
Rev.  t  297a 

(3)  That  compliance  with-  said  section 
2916(6),  as  amended  by  chapter  28,  Pr.  Laws 
1917,  was  only  one  of  the  several  requisite 
essential  acts  necessary  to  a  valid  alienation 
of  municipal  property. 

(7)  Because  it  afflrmativdy  appears  from 
the  answer  that  as  an  integral  part  of  the 
ordinance  ordering  the  so-called  election,  and 
hence  prior  to  any  election,  there  was  granted 
to  the  defendant  the  "Southern  Public  Utili- 
ties Company"  a  80-years  franchise  to  enter 
ux)on  and  occupy  the  streets  of  the  town  of 
Reidsville  with  a  lighting  plant,  thereby  cut- 
ting off  the  possibility  of  competition  in  the 
sale  of  its  own  lighting  plant,  even  had  it 
been  exposed  to  sale  by  public  auction,  after 
due  advertisement  according  to  law. 

On  these  grounds  it  was  error  to  refuse  the 
above  motions  for  judgment  in  t&Yor  of  plain- 
tiff, and  also  for  the  further  reason,  hereto- 
fore given,  that  the  submission  of  the  double 
proposition  of  the  sale  and  at  the  Bkme  time, 
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as  a  part  thereof;  the  acceptance  of  the  $80,- 
000  Ud  by  the  Southern  Public  Utilities  C<»n- 
pany,  and  also  the  refusal  to  submit  the 
proposition  of  a  responsible  bidder  at  $50,- 
000  were  illegal  in  fact  and  in  law.  Winston 
y.  Banks,  supra. 

The  defendants  moved  to  dismiss  the  ac- 
tion because  it  appeared  that  the  sale  had 
been  made  and  the  election  had  been  held. 
This  was  error,  as  has  already  been  pointed 
out,  for  the  election  and  the  contract  were 
both  with  notice  of  this  proceeding,  impeach- 
ing their  validity  in  law,  and  the  good  faith 
of  the  sale  of  public  property  as  a  matter  of 
fact  and  the  subsequent  consunmiiation  of 
such  illegal  acts  are  not  validated  thereby, 
but  were  made  subject  to  investigation  of  the 
allegations  of  fact,  and  the  propositions  of 
law,  set  out  by  the  plalntifl. 

It  may  well  be  doubted  if  a  more  important 
case  than  this  has  ever  come  before  this 
court  It  is  alleged  in  the  complahit  that  the 
defendant  Southern  Public  Utilities  Company 
is  essentially  an  alias  for  the  Southern  Pow- 
er Ck>mpany  and  the  American  Tobacco  Com- 
pany, or  at  least  it  is  a  mere  subsidiary  cor- 
poration. The  defoidant  company  denies 
the  allegation  as  stated,  but  admits  that  all 
three  have  many  stockholders  in  common. 
Whether  there  is  not  a  more  intimate  con- 
nection in  the  ownership  of  the  bonds,  or  a 
lease  of  the  other  corporations  by  one  (which 
is  not  unusual),  is  not  stated. 

It  appears  from  the  official  reports  of  the 
Investigations  in  Congress  of  the  water  pow- 
er in  this  country  that  &4  per  cent  of  the  to- 
tal water  power  in  North  Carolina  has,  in 
one  way  or  another,  been  acquired  by  C(M> 
porations.  If  it  is  not  identically  one  cor- 
poration, substantially  one  great  corporation 
controls  the  situation,  which  is  reaching  out, 
as  appears  by  the  docket  of  this  court,  to 
acquire  a  monopoly,  of  the  entire  water  pow- 
er of  this  state.  Not  for  nothing  did  our 
ancestors  condemn  monopolies  in  our  Con- 
stitutions, because  they  ''are  contrary  to  the 
genius  of  a  free  state,  and  ought  not  to  be 
aUowed."  Const  N.  a  art  1,  |  31.  They 
are  more  dangerous  to-day  than  ever,  and 
more  menacing  to  the  safety  and  welfare  of 
the  people. 

This  corporation  has  thus  attempted  to 
consummate  its  acquirement  of  the  lighting 
and  electric  plant  built  by  the  town  of  Reids- 
ville  at  the  expense  of  its  taxpayers  and  ad- 
mittedly at  a  sum  of  $20,000  less  than  that 
bid  by  a  responsible  party.  It  appears  that 
it  was  a  corporation  of  the  state  of  Maine 
which  is  seeking  to  run  a  municipal  plant  for 
a  town  in  North  Carolina.  "There  is  a  rea- 
son," though  it  has  not  been  stated,  nor  has 
compliance  by  it  with  our  statute  been  shown. 
It  further  appears,  not  only  that  it  has  al- 
ready acquired,  by  means  not  disclosed,  other 
public  utilities  in  this  state,  but  it  appears 
from  another  case,  now  pending  in  this  court, 
that  the   Southern   Power   Company,   with 


which  it  has  close  relations,  admittedly  Is 
seeking  to  discriminate  in  its  charges  against 
a  municipal  plant  in  the  town  of  Salisbury. 
If  that  discrimination  were  allowable,  the 
Southern  Power  Company  could  speedily  ac- 
quire the  ownership  not  only  of  every  munici- 
pal lighting  and  power  plant  in  the  state^ 
but  by  the  exercise  of  such  discrimination 
it  would  sooner  or  later  have  it  in  its  power 
to  acquire  every  cottrai  mill  or  other  in- 
dustrial plant  in  this  state  dependent  upon 
electric  power,  for  the  time  is  near  at  hand 
when,  with  the  exhaustion  of  the  coal  beds, 
or  interruption  in  their  operation,  no  indus- 
trial plant  in  this  state  can  exist  with  the 
discrimination  of  this  great  monopoly  in 
charging  it  higher  rates  for  electric  power 
than  it  chargei9  other  plants  of  like  kind. 
This  would  mean  financial  and  political  con- 
trol of  the  state,  and  is  a  menace  that  is  ap- 
parent and  cannot  be  disregarded. 

It  is  not  desirable  that  powerful  monop- 
olies should  thus  engross  the  water  power, 
the  lighting  and  electric  plants  of  a  whole 
state.  The  declaration  in  our  Constitution 
against  monopolies  should  be  sacredly  re- 
membered and  observed.  This  is  more  neces- 
sary now  than  when  written  by  the  great 
patriots  who  made  it  Monopolies  are  dan- 
gerous and  should  not  be  permitted  to  en- 
gross the  power  and  lighting  plants  now  in 
existence  either  by  purchasing  those  owned 
by  the  public,  at  an  under  price  and  without 
publicity,  or  to  obtain  the  control  of  other 
industrial  plants  whether  public  utilities,  or 
under  private  ownership,  by  being  permitted 
to  charge  discriminatory  prices  which  is  sim- 
ply a  form  of  confiscation. 

It  is  true  that  in  this  case  the  judge  found 
as  a  fact  upon  the  preliminary  injuncti(» 
that  there  was  no  fraud  or  oollusicMi.  He 
could  do  so  as  to  the  injunction  proceeding, 
though  even  as  to  that  his  finding  would  not 
be  binding  on  this  court  on  appeal,  and  such 
finding  has  no  effect  upon  the  issues  raised 
on  the  pleadings  in  which  fraud  and  corrup- 
tion is  clearly  charged,  and,  being  denied, 
there  are  issues  of  fact  which  only  a  jury 
can  determine.  There  are  many  allegations 
in  the  complaint  of  specific  acts  tending  to 
show  fraud,  collusion,  and  improper  influ- 
ence, which,  if  found  true  by  a  jury,  would 
entitle  the  plalntifEis  to  have  the  sale  set 
aside,  irrespective  of  the  defendants'  failure 
to  observe  the  requirements  of  Rev.  f  2^8, 
and  of  the  illegal  manner  of  submitting  a 
double  issue  as  above  stated.  These  allegd- 
tions  of  fraud  and  collusion  the  plaintifls  are 
entitled  to  have  submitted  to  a  jury. 

The  prayer  for  relief  in  the  complaint  Is 
to  declare  the  attempted  sale  fraudulent  and 
void  and  to  set  it  aside  and  for  a  restraining 
order  until  the  issues  are  determined  by  a 
jury.  The  plaintiffs  asked  to  introduce  evi- 
dence in  suK>ort  of  their  allegations  of  ftaud 
and  collusion,  but  this  was  refused  by  the 
court,  and  the  action  was  dismissed. 
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the  plaintiffs  and  in  the  interest  of  public 
Justice,  that  these  charges  should  be  iuTesti- 
gated  and  determined  by  a  lury,  and  it  was 
error  to  dismiss  this  action. 

There  are  in  the  complaint  the  fullest  and 
most  specific  charges  of  fraud  and  collusion 
against  the  defendant  Southern  Public  Utili- 
ties Ck>mpan7  and  the  authorities  of  the  town 
of  ReidsviUe,  and  that  said  company  was  a 
branch  of  the  American  Tobacco  Company 
and  the  Southern  Power  Company  with  their 
widely  extended  properties,  and  that  the 
American  Tobacco  Company  was  actiye  in 
procuring  the  election  of  the  defendant  may- 
or and  commissioners.  There  are  other  spe- 
cific acts  of  collusion  and  misconduct 
charged.  These  allegations  were  denied,  but 
che  plaintiffs  were  entitled  to  have  the  issues 
arising  thereon,  with  the  inferences,  submit- 
ted to  a  Jury.  There  was  no  opportunity  to 
prove  these  allegations,  for  the  Judgment 
recites: 

"The  plaintiffs  thereupon  offered  to  introduce 
evidence  of  all  allegations  in  the  oomplaint,  not 
admitted  by  tbe  answers  of  the  defendants, 
which  motion  (or  offer  to  introduce  evidence)  is 
hereby  denied,  and  the  plaintiffs  in  apt  time 
except." 

The  appeal  brings  up  this  Judgment  for 
review,  and  this  exception  was  earnestly  pre- 
sented on  the  argument  here,  and  is  also  pre- 
sented by  the  plaintiffs  in  the  brief  on  page 
10,  alleging  ''the  allowing  defendant's  mo- 
tion to  dismiss  the  action*'  as  one  of  its 
chief  grounds  of  appeal,  and  again  on  page 
41.  Indeed,  this  denial  to  the  plaintiffs  of 
the  right  to  trial  by  Jury  of.  the  serious  is- 
sues of  fact  raised  by  the  allegations  in  the 
complaint  runs  through  the  entire  appeal  as 
the  substratum  and  foundation  of  the  ap- 
peal. It  is  not  shown  that  the  official  body  of 
Reidsville  committed  fraud  and  collusion  in 
the  sale  of  this  property,  but  it  is  clearly 
and  distinctly  averred  and  denied,  and  the 
plaintiffs  had  a  right  to  have  opportunity  to 
prove  it  to  a  Jury.  The  brief  also  avers  and 
stresses  with  full  citation  of  authorities  the 
exception  that  two  unrelated  matters  were 
Illegally  submitted  to  a  vote  to  the  great  prej- 
ndioe  of  the  plaintiffs. 
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1.  DBBD8  «3»128— RuuB  nr  Shsxxbt'0  Caob; 

Deed  reserving  lif^  estate  in  grantor  with 
««remafaider  *  *  *  to  the  use  of  the  party 
of  the  second  part»  for  the  term  of  his  natural 


tate,  then  to  all  his  children  bom  or  to  be 
bom  and  their  heirs  forever,"  KM  to  convey 
life  estate  instead  of  a  fee  to  party  of  second 
part  with  remainder  to  his  children  and  their 
heirs;  the  rule  in  Shelley's  Case  not  being  ap- 
plicable, since  the  word  "diildren*'  was  not 
used  in  the  sense  of  heirs. 

[Bd.  Note.»For  other  definitions,  see  Words 
and  Phrases,  Fitat  and  Second  Series,  Chil- 
dren.] 

2.  Deeds  ^=»124(1)— Limitation  or  bbtatb  to 
UFs  tenant's  hsibs. 

Whenever  grantor  means  to  limit  an  estate 
to  the  heirs  of  the  life  tenant,  an  estate  of  in- 
heritance win  vest  in  the  tenant  for  life;  but 
the  intention  to  convey  an  estate  which  would 
vest  in  the  grantee's  heirs  must  be  manifest. 

3.  Judgment  ^so747(2>— Conoi«xtbivenbss  or 
judgment  tob  sale  in  pabtition  as  to 
pabtt  to  pboceedino. 

Party  to  partition  proceedings,  who  was 
described  in  petition  as  owner  of  interest  in 
certain  land,  but  who  did  not  assert  title  or  any 
claim  to  other  land  described  in  petition  as  be- 
longing to  others,  is  bound  by  the  judgment  di- 
recting sale  of  the  land,  and  is  estopped  from 
asserthig  title  to  sudi  other  land  as  against 
purchaser  at  sale  under  such  Judgment. 

4.  Pabttfion  ^s»110--8uffioienct  or  pbo- 

BATE  TO   SHOW  IDSNTITT  Or  C0MMIS8I0NBB8 
BZSCUTINO    DEED. 

Where  T.  B.  F.  and  F.  B.  H.,  appointed 
commissioners  to  sell  land,  executed  deed  in 
name  of  "F.  and  H.,  oommiBsioners,''  certifi- 
cate of  clerk  of  court  on  registration  and  pro- 
bate of  deed  that  T.  B.  F.  and  F.  B.  H.  ac- 
knowledged the  due  execution  by  them  of  the 
foregoing  deed  as  such  conmiissioners,  and  that 
they  were  the  commissioners  appointed  to  sell 
the  land,  kM  to  establish  the  identity  of  com- 
missioners who  executed  deed  as  T.  B.  F.  and 
F.  B.  H.t  who  were  appointed  as  such. 

5.  Pabtition  «=»110— Sutfioienct  or  com- 

MISSIONEBS'    DEED. 

Where  T.  B.  F.  and  F.  B.  H.,  appointed 
commissioners  to  sell  land,  executed  deed  in 
name  of  "F.  and  H.,  commissioners,"  the  deed 
when  taken  In  connection  with  report  of  sale 
made  in  name  of  and  by  F.  and  H.,  commis- 
sioners, and  final  decree  referring  to  report  of 
^'F.  and  H.,  commission^fs,"  Md  to  convey  to 
grantee  such  an  equitable  title  as  would  enable 
it  to  mslntain  an  action  for  the  land. 

6.  SsT-orr    and    ooxTNtsBOLAnc    ^=984(1)— 

COUNTEBCLAIM  lOB  TBESFA88  IN  ACTION  TO 
QUIET  TnUB. 

In  action  to  try  title  to  certain  land,  de- 
fendant could  not  counterclaim  for  damages  for 
trespass  on  land  other  than  that  described  In 
complaint;  such  matter  not  being  connected  in 
any  way  with  cause  of  action  set  up  1^  com- 
plaint. 

Appeal  from  Superior  ConrU  Caldwell 
County;  Long,  Judge. 
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Action  by  the  Hntton  &  Bourbonnais  Com- 
pany against  Wood  Horton,  Larkin  Horton, 
Charlie  Horton,  and  Robert  Welch.  From 
judgment  rendered,  defendants  appeal.  Ac- 
tion dismissed  as  to  two  last-named  defend- 
ants, and  judgment  modified  ieaid  affirmed  as 
to  two  first-named  defendants. 

Ciyil  action  for  trespass  upon  a  certain 
tract  of  land  tried  May  term,  1919,  Caldwell 
superior  court,  upon  these  issues: 

(1)  Is  the  defendant  Wood  Horton  estopped 
by  the  record  in  Wilkes  superior  court  from 
claiming  title  to  the  95-acre  tract  described  in 
the  complaint?    Answer:  Tea. 

(2)  Are  the  defendants  Wood  Horton  and 
Larkin  Horton  estopped  from  claiming  title  to 
the  95-acre  tract  by  reason  of  their  representa- 
tion  and  conduct?    Answer:   Yes. 

(3)  Are  the  plaintiffs  owners  of  the  95-acre 
tract  described  in  the  complaint  or  any  part 
thereof?    If  ao,  what  part?   Answer:  All. 

(4)  Have  the  defendants  trespassed  upon  the 
95-acre  tract?    Answer:   Tea. 

(5)  If  80,  what  damages  have  plaintiffs  sus- 
tained by  reason  of  the  said  trespass?  Answer: 
One  cent. 

(6)  Did  the  plaintiff  trespass  upon  any  lands 
belonging  to  the  defendants  embraced  in  the 
95-acre  tract  and  cut  and  remote  timber  there- 
from?   Answer:    No. 

(7)  If  so,  what  damages  has  the  defendant 
sustained  by  reason  of  said  trespass?  Answer: 
Nothing. 

From  judgment  rendered,  the  defendants 
appealed. 

W.  C.  Newland,  of  Lenoir,  and  B.  N. 
Hackett  and  Charles  G.  OQreath,  both  of 
Wilkesboro,  for  appellants. 

Coundll  &  Yount,  of  Hickory,  and  Mark 
Squires,  of  Lenoir,  for  appellee. 

BROWN,  J.  It  is  admitted  that  David  E. 
Horton,  prior  to  October  12,  1866,  owned  all 
the  lands  in  controversy  in  fee  simple.  On 
said  date  he  executed  a  deed  to  David  L. 
Horton  containing  the  following  clause:  . 

"To  the  said  party  of  the  first  part  for  the 
term  of  their  natural  lives  and  the  life  of  the 
survivor,  remainder,  after  the  death  of  the  sur^ 
vivor,  to  the  use  of  the  party  of  the  second  part, 
for  the  term  of  his  natural  life,  and  from  and 
after  termination  of  his  estate,  then  to  all  his 
children  bom  or  to  be  bom  and  their  heirs  for- 
ever." 

David  L.  Horton  died  about  five  years  ago 
having  bad  seven  children  bom  to  him,  to 
wit:  J.  W.  Horton,  called  Wood  Horton; 
Charlie  and  Larkin  Horton  (these  three  are 
defendants  in  this  action);  Julia;  Mary  Lou 
(yet  living) ;  Tillman  and  Sallie,  who  are  now 
dead. 

Prior  to  the  death  of  David  L.  Horton,  and 
on  September  22,  1902,  he  together  with  his 
brothers  and  sisters  who  were  then  living, 
together  with  the  children  of  a  dead  sister, 
and  his  son  Wood  Horton  (J.  W.  Horton  In 


( the  petition),  and  O.  W.  Bradley,  filed  a  peti- 
tion in  the  superior  court  of  Wilkes  county 
asking  for  a  sale  for  partition  of  certain 
lands  lying  in  Wilkes  and  Caldwell  counties, 
including  the  lands  described  in  the  com* 
plaint,  designated  in  the  petition  as  the  first 
tract  The  petition  set  forth  the  Interests 
of  each  party  in  said  lands  and  embraced 
the  tract  of  land  containing  95  acres,  more 
or  less,  described  in  the  complaint.  The  peti- 
tion set  forth  the  interest  of  Wood  Horton 
and  G.  W.  Bradley  as  one-twelfth  each  of  the 
fifth  tract  bought  from  David  L.  Horton, 
which  fifth  tract  is  not  connected  with  this 
action;  but  the  defendant  Wood  Horton,  al- 
though a  party  to  the  said  special  proceed- 
ings, did  not  then  contest  the  title  to  the 
said  95  acres  described  in  the  petition  and 
being  the  land  in  controversy. 

The  land  was  purchased  by  plalntilf,  and 
T.  B.  Finley  and  F.  B.  Hendren,  the  commis- 
sioners appointed  to  sell  the  land,  were  di- 
rected to  execute  a  deed  therefor  to  the  plain- 
tifir. 

The  defendants  excepted  to  the  ruling  of 
the  court  that  the  deed  from  David  E.  Hor- 
ton to  David  L.  Horton  conveyed  an  estate 
in  fee.  If  that  ruling  is  correct,  then  the 
plaintifPs  would  be  entitled  to  recover  the 
whole  of  the  land  described  in  the  complaint, 
and  the  finding  of  the  jury  under  the  third 
issue  as  instructed  by  the  court  would  be 
correct. 

[1]  We  are  of  opinion,  however,  that,  un- 
der the  decisions  of  this  court,  the  rule  in 
Shelley's  Case  does  not  apply,  and  that  David 
L.  Horton  took  only  a  life  estote  with  the 
remainder  to  his  children.  In  the  clause 
in  the  deed  the  intent  of  the  grantor,  we 
think,  is  plainly  manifest;  after  reserv- 
ing a .  life  estate  to  convey  the  land  to 
David  L.  Horton  for  the  term  of  his  natural 
life,  and  then  in  specific  language,  after  the 
termination  of  the  life  estate  then  to  all  of 
David  L.  Horton's  children,  bom  or  to  be 
bom  and  their  heirs  forever.  It  is  plain  that 
the  word  ^'children"  is  not  used  in  the  sense 
of  heirs.  Jones  v.  Whichard,  163  N.  0.  243, 
79  S.  B.  603;  PoweU  v.  Powell,  168  N.  C 
561,  84  S.  B.  860;  Williams  t.  WUliams,  175 
N.  C.  163,  95  S.  B.  157. 

[2]  While  the  trend  of  the  courts  indicate 
an  undoubted  tendency  of  the  judicial  mind 
to  follow  the  intention  of  the  grantor  and 
whenever  he  means  to  limit  an  estate  to  the 
heirs  of  the  life  tenant  an  estete  of  inherit- 
ance will  vest  in  the  tenant  for  life,  but  that 
intention  must  be  manifest  that  he  intended 
to  convey  an  estate  which  would  vest  in  the 
grantee's  heirs.  In  the  deed  under  consider- 
ation, the  intention  is  manifested  in  express 
words  to  limit  the  estate  of  the  grantee  te 
the  term  of  his  natural  life,  and  then  to  con- 
vey the  property  in  fee  to  all  the  childrea 
bom,  or  thereafter  to  be  bom. 


K.C.) 


EUTTON  dt  BOURBONNAIS  00.  ▼.  HOBTON 

(101  S.B.) 


281 


We  think,  bowever^  that  his  honor's  raUng 
is  correct,  that  the  defendant  Wood  Horton 
is  estopped  by  the  record  of  the  special  pro- 
ceeding in  Wilkes  superior  court  from  claim- 
ing title  to  the  95-acre  tract  described  in 
the  complaint. 

[8]  It  is  true,  as  claimed  by  the  defendant, 
that  the  petition  sets  forth  the  interest  of 
each  party  in  the  lands  described  therein, 
and  alleged  the  interest  of  Wood  Horton  to 
be  one-twelfth  of  the  fifth  tract  of  land 
bought  from  David  L.  Horton,  which  tract 
is  not  in  controversy  in  this  action.  But 
Wood  Horton  was  a  party  to  that  proceeding 
and  had  an  opportunity  to  assert  his  title 
to  the  lands  described  in  the  petition,  and 
especially  to  the  95  acres  now  in  controversy. 
He  made  no  claim  to  it,  and  it  was  put  up 
and  sold  under  the  judgment  of  the  court, 
and  Wood  Horton  is  bound  by  it  Weston 
V.  Lumber  Co.,  162  N.  C.  180,  77  S.  B.  430, 
Ann.  Cas.  1915A,  931;  Id.,  169  N.  C.  398, 
86  S.  E.  363;  Propst  v.  Caldwell.  172  N.  O. 
596,  90  S.  E.  757.  The  defendants  excepted 
to  the  submission  of  the  second  issue  and 
the  ruling  of  the  court  thereon.  This  re-^ 
lates  to  the  estoppel  in  pals  pleaded  against 
the  defendants  Wood  Horton  and  Larkin 
Horton.  , 

The  petition  in  the  special  proceeding  un- 
der which  the  lands  claimed  by  the  plaintiff 
were  sold  asked  for  the  appointment  of  a  sur- 
veyor to  survey  and  locate  the  lands,  the 
survey  was  made,  and  the  lands  located  as 
sold  to  the  plaintiff.  Larkin  Horton  was 
one  of  the  chain  bearers  when  this  land  was 
surveyed  and  located  under  the  special  pro- 
ceedings, and  the  cost  of  the  survey  included 
the  amount  due  him  as  chain  bearer  was 
paid  out  of  the  sale  of  the  lands. 

The  witness  T.  H.  Broyhill  testified  that 
these  two  defendants  showed  him  aroiund 
the  lands  and  pointed  out  the  lines  from 
papers  and  grants  they  h|id  at  the  time,  and, 
as  the  lands  so  pointed  out  were  tiie  lands 
claimed  by  the  plaintiff  and  in  pursuance,  of 
what  they  said  to  him,  he  bought  it  In 
his  charge  on  this  issue  his  honor  simply 
stated  the  contenticHis  of  the  parties  and  de- 
fined an  estoppel  of  this  kind  and  left  it  to 
the  jury  to  find  the  fact  and  answer  the 
Issue  accordingly.  They  answered  the  issue 
in  favor  of  the  plaintiff.  The  defendants 
excepted  to  the  ruling  of  the  court  upon  the 
eut^dency  of  the  deed  from  B*inley  and  Hen- 
dren,  commissioners.  It  appears  that  T.  B. 
Finley  and  F.  B.  Hendren  sold  the  land  in 
controversy  to  the  plaintiffs  at  public  sale, 
which  was  duly  confirmed,  and  executed  a 
deed  tlieref  or  in  the  name  of  Finley  and  Hen- 
dren, conmiissioners,  which  was  first  recorded 
in  1906  and  again  in  1918  prior  to  the  trial. 
The  defendant's  exception  relates  to  the 
1906  probate  and  registration,  which,  if  de- 
fective, was  cured,  we  thinli^  by  the  1918 


probate  and  registration  to  whidi  no  objec- 
tion is  made  and  no  exception  taken,  except 
as  to  the  name  of  Finley  &  Hendren.    - 
The  probate  to  the  deed  is  as  follows : 

"North  Carolina,  Wilkes  County. 

''I,  C.  H.  Somers,  clerk  of  the  superior  court 
of  Wilkes  county.  North  Carolina,  do  hereby 
certify  that  T.  B.  Finley  and  F.  B.  Hendren, 
attorneys  at  law,  practicing  under  the  firm  name 
and  style  of  'Finley  &  Hendren*'  being  the 
same  persons  by  whom  the  foregoing  deed  was 
executed,  as  commissioneTSt  personally  appear- 
ed before  me  this  day  and  acknowledged  the  due 
execution  by  them  of  the  foregoing  deed  as  such 
commissioners.  And  I  do  further  certify  that 
I  was  dark  of  the  superior  court  on  the  15th 
day  of  May,  1906,  and  prior  thereto,  and  do 
here  now  find  as  a  fact  that  the  said  T.  B. 
Finley  and  F.  B.  Hendren  were  the  identical 
persons  appointed  by  me  as  commissioners  in 
the  special  proceeding  referred  to  in  the  said 
foregoing  deed.  Let  the  instrument  and  certifi- 
cate be  registered. 

"Witness  my  hand  and  ofiBdal  seal  of  office, 
this  28th  day  of  November,  A.  D.  19ia  0.  H. 
Somers,  Clerk  Superior  Court  Wilkes  county." 

The  report  of  the  sale  is  made  in  the  name 
of  and  by  Finley  and  Hendren,  commlssion- 
The  final  decree  states  that — 


"This  matter  coming  on  to  be  heard  upon  the 
report  of  Finley  and  Hendren,  commissioners, 
appointed  to  sell  lands  described  in  the  petition, 
it  is. ordered  that  the  said  commissioners  make 
and  deliver  a  deed  to  Hutton  and  Bourbonnais 
for  said  lands." 

A  seal  in  behalf  of  the  commissioners  is 
attached  to  the  original  deed. 

[4,  6]  We  think  the  identity  of  the  commis- 
sioners executing  the  deed  as  T.  B.  Finley 
and  F.  B.  Hendren,  who  were  appointed  as 
such,  is  fuUy  established  by  the  evidence 
introduced  on  the  trial,  as  well  as  by  the 
certificate  of  the  clerk  on  the  second  regis- 
tration of  the  deed.  In  any  view  of  the 
matter,  this  deed  taken  in  connection  with 
the  special  proceeding  record,  conveys  to 
the  plaintiff  such  an  equitable  title  as  would 
enable  It  to  maintain  an  action  for  the  land. 
Institute  V.  Norwood,  45  N.  C.  65 ;  Simmons 
V.  AUiaon,  118  N.  C.  763,  24  S.  B.  716 ;  Dan- 
iels V.  R.  R.,  158  N.  C.  427,  74  S.  B.  331. 

The  exception  to  the  issues  cannot  be 
sustained. 

The  issues  submitted  afforded  the  defend- 
ants the  opportunity  to  have  the  Jury  pass 
upon  any  dalm  they  might  liave  to  any  por- 
tion of  the  land  claimed  by  plaintiff,  as  well 
as  the  opportunity  of  having  the  jury  assess 
any  damages  for  any  trespass  that  the  plain- 
tiff might  have  unlawfully  made  on  said 
land.  Kirk  v.  R.  R.,  97  N.  C.  82,  2  S.  B.  536 ; 
McAdoo  V.  R»  R.,  105  N.  C.  140,  U  S.  B.  316; 
Paper  Co.  v.  Chronicle,  115  N.  a  147,  20  S. 
B.  367. 

The  defendants  In  their  answer  under  the 
head  of  new  matter  and  by  way  of  counter- 
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claim  attempted  to  set  up  a  claim  for  dam- 
ages for  an  alleged  trespass  at  different  times 
on  lands  outside  of  the  95  acres  claimed  by 
plaintiff,  wMch  counterclaim  on  objection 
by  plaintiff  was  excluded  by  the  court  from 
the  consideration  of  the  Jury  on  the  ground 
that  it  did  not  arise  out  of  the  cause  of  ac- 
tion on  which  the  plaintiff  based  its  action 
and  on  account  of  the  fact  that  there  was 
no  sufficient  evidence  to  establish  such  a 
claim. 

[6]  There  was  no  eyidenoe  of  the  cutting 
of  timber  on  any  lands  except  those  in  dis- 
pute; but,  if  there  was  a  trespass  on  other 
lands,  that  would  not  be  a  cause  of  action 
arising  out  of  the  transaction  that  is  the  sub- 
ject of  the  complaint  The  plaintiff's  action 
was  to  try  title  to  a  95-acre  tract  described 
in  the  complaint  The  trespass,  if  any,  that 
the  plaintiff  committed  on  other  lands  not 
in  controversy  claimed  by  defendants,  had 
no  connection  with  the  title  to  the  lands  put 
in  issue  in  the  complaint  This  matter  was 
not  connected  in  any  way  with  the  cause  of 
action  set  out  in  the  complaint,  and  the  de- 
murrer was  properly  sustained.  Bazemore 
V.  Bridges,  105  N.  a  191, 10  S.  B.  888 ;  Smith 
V.  Young,  109  N.  0.  224,  11  S.  E.  736;  Street 
V.  Andrews,  115  N.  0.  417,  20  S.  E.  450. 

Upon  a  careful  review  of  the  entire  record, 
we  find  no  error  committed  as  to  the  defend- 
ants Wood  Horton'  and  Larkin  Horton.  As 
to  the  defendant  Charlie  Horton,  who  was 
not  a  party  to  the  special  proceeding  and  is 
not  estopped  in  any  way  so  far  as  the  record 
discloses,  we  think  the  plaintiff  failed  to 
make  out  title  as  to  him. 

The  action  is  dismissed  as  to  Charlie  Hor- 
ton and  Robert  Welch,  who  will  recover  their 
costs  against  plaintiff  in  the  Supreme  and  su- 
perior courts.  As  to  Wood  Horton  and  Lar- 
kin  Horton,  the  Judgment  is  modified  and 
affirmed. 


ai8  s.  c.  m 

ILDERTON  V.  CHARLESTON  CONSOL.  BY. 
&  LIGHTING  CO.    (No.  10292.) 

(Supreme  Court  of  South  OaroUna.    Nov.  28, 

1919.) 

1.  CoirmrDANCB    ^=»22— Absence    or   wrr- 

OTBSS. 

A  party  ought  not  to  be  compelled  to  go  to 
trial  in  the  absence  of  the  only  witness  by  whose 
testimony  he  can  make  out  his  action  or  de- 
fense, unless  it  appears  that  he  has  been  guilty 
of  negligence  in  procuring  the  attendance  of 
such  witness  or  in  obtaining  his  testimony. 

2.  CONTIITUANCE  ^S»26(12)— ABSENCE  OT  WIT- 

NE6B. 

Where  defendant,  on  discovering  that  the 
only  witness  by  whose  testimony  it  could  make 
out  a  defense  was  in  the  army  and  would  prob- 
ably be  sent  over  seas,  took  steps  to  procure  his 


testimony,  and  was  defeated  in  doing  so  by  fact 
that  witness  was  ordered  away  sooner  than  was 
expected,  and  where  at  time  of  trial,  witness 
was  expected  to  make  an  early  return,  the 
court's  refusal  to  grant  continuance  for  absence 
of  witness  held  error. 

8.  iNDEimiTT  ^s»14— CONCLXTSIYENEBB  AB  TO 
ONE  NOT  PARTY  TO  BECOBO. 

Where  motorman  for  whose  negligence  ac- 
tion was  being  brought  against  the  street  rail- 
road had  knowledge  of  such  action  and  had 
promised  to  testify  thereat  though  not  a  party 
of  record,  judgment  against  the  railroad  would 
be  conclusive  as  to  amount  railroad  had  been 
required  to  pay  in  railroad's  action  against 
motorman  for  his  liability  over  and  would  be 
prima  facie  evidence  of  motorman's  liability  to 
railroad  therefor. 

4.  Abmt  and  navt  ^=»34^RBrn8Ai.  of  con- 
tinxtancb  as  affected  bt  soldiebs'  and 
Sailobs'  Relief  Act. 

Refusal  to  continue  action  against  street 
railroad  for  negligence  of  motorman,  where  mo- 
torman was  the  only  witness  by  which  railroad 
could  make  out  a  defense  and,  though  having 
knowledge  of  action  and  having  promised  to 
testily,  could  not  be  present  at  the  trial  because 
engaged  in  military  service  in  France,  was  vio- 
lative of  motorman's  right  under  Soldiers*  and 
Sailors'  Relief  Act  of  March  8,  1918;  such  ac- 
tion affecting  motorman's  liability  over  to  rail- 
road. 

5.  Appeal  and  bbbob  ^s9274(1)— Refubai.  of 
continuance. 

Everything  that  was  pressed  on  the  court's 
attention  as  ground  for  continuance  is  brought 
up  by  the  exception  assigning  error  in  the  re- 
fusal of  continuance. 

Gage  and  Watts,  JJ.,  dissenting. 

Appeal  from  Common  Pleas  Circuit  CJourt 
of  Charleston  County ;  J.  W.  De  Vore,  Judge, 

Action  by  Robert  F,  lldertwi,  Jr.,  by  his 
guardian  ad  litem,  Robert  F.  Ilderton, 
against  the  Charleston  Consolidated  Railway 
&  Lighting  Company.  Judgment  for  plain- 
tiff, and  defendant  appeals.  Judgment  set 
aside,  and  new  trial  granted. 

W.  Huger  Fits  Simons,  of  CJharleston,  for 
appellant. 
Logan  &  Grace,  of  Charleston,  for  respond* 

ent 

HYDRIC!K,  J.  The  only  question  made  by 
this  appeal  is:  Did  the  trial  judge  err  in  re- 
fusing defendanfs  motion  for  a  continuance, 
based  on  the  following  circumstances?  The 
action  was  for  damages  for  personal  injuries 
to  plaintiff,  caused  by  defendant's  trolley  car, 
operated  by  Robert  O'Quinn,  as  motorman. 
The  delicts  alleged  were  solely  those  of 
O'Quinn,  who  was  in  the  United  States  arnoy 
in  France  at  the  time  of  the  triaL 

The  accident  occurred  in  April,  1917.  The 
action  was  brought  in  June,  1917,  and  docket- 
ed for  trial  at  the  next  April  term,  1918;  but 
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It  was  not  reached  until  the  January  term, 
1919,  when  it  was  tried. 

One  of  defendant's  attorneys  made  affi- 
davit that  at  the  April  term,  1918,  which  was 
the  first  term  at  which  the  case  could  have 
been  tried,  he  learned  that  O'Quinn  was  a 
soldier  at  Gamp  Sevier,  and  that  it  would  not 
be  possible  to  secure  his  attendance  at  court ; 
that  he  immediately  took  steps  to  have  his 
deiKJsiticHi  taken,  and,  by  agreement  with 
I^intiff's  attorneys,  it  was  to  have  been  tak- 
en on  May  7th;  but  on  May  4th  O'Quinn's 
regiment  was  ordered  to  leave,  and  did  leave^ 
for  France,  and,  since  that  time,  it  had  been 
impossible  to  procure  his  testimony ;  that  he 
was  defendant's  chief  and  practically  its  only 
witness,  and  also  practically  a  defendant  in 
the  case;  that  O'Quinn  had  told  defendant's 
attorneys  that  he  would  testify  that  the  acci- 
dent was  unavoidable,  that  he  was  running 
the  car  slowly  and  carefully,  and  had  given 
signals  of  its  accroach,  but  plaintiff  ran  from 
the  sidewalk  in  front  of  the  car  so  suddenly 
and  so  close  to  it  that  it  was  impossible  for 
him  to  stop  the  car  in  time  to  prevent  the 
accident,  although  he  made  every  effort  to  do 
so;  that  affiant  had  been  informed  and  be- 
lieved that  O^Quinn's  division  (the  Thirtieth) 
had  been  ordered  home,  and  that  he  would 
be  back  in  time  to  appear  and  testify  at  the 
next  term,  in  April,  1919.  In  other  respects 
the  affidavit  complied  with  rule  27  of  the  cir- 
cuit court,  as  to  motions  for  continuance. 

Robert  M.  0*Quinn,  the  father  of  the  ab- 
sent soldier,  made  affidavit  that  his  son  had 
told  him  that  the  charge  made  against  him 
in  the  complaint— that  he  had  negligently  and 
willfully  run  over  plaintiff — ^was  unjust  and 
untrue,  and  asked  that  his  son  be  given  an 
opi)ortunlty,  in  his  own  behalf,  as  well  as  in 
behalf  of  defendant,  to  appear  and  testify; 
that  he  had  heard  from  him  since  the  armis- 
tice, and  he  was  well  and  hoped  to  be  home 
soon;  and  that  he  had  been  informed  and 
believed  that  his  division  had  been  ordered 
home,  and  he  knew  that,  as  soon  as  he  re- 
turned, he  would  appear  and  testify  in  the 
case. 

Plaintiff's  attorneys  announced  that  they 
would  admit  that,  if  O'Quinn  were  present,  he 
would  testify  as  stated  in  the  affidavit  of 
defendant's  attorney.  Thereupon  the  case 
was  ordered  to  trlaL  At  the  conclusion  of 
plaintiff's  testimony,  defendant  announced 
that  it  had  no  testimony  and  offered  none. 

After  the  Jury  had  been  out  for  some  time, 
they  came  into  court,  and  the  following 
colloquy  took  place: 

The  SV>reman:  There  is  considerable  feeling 
among  the  jury  in  regard  to  the  motorman, 
who  is  absent.  They  would  like  to  have  your 
honor's  ruling  as  to  whether,  in  bringing  in  a 
verdict,  it  would  in  any  way  incriminate  this 
motorman,  or  leave  him  subject  to  a  suit. 

The  Court:  The  motorman  has  nothing  to  do 
with  this  suit.  He  is  not  a  party  to  it  Noth- 
ing that  you  ^o  here  would  bind  the  motorman, 


because  he  is  not  a  party  to  the  suit,  and  your 
action  would  not  bind  him  any  more  than  it 
would  bind  me. 

Thereafter,  the  Jury  returned  a  verdict  for 
plaintiff  for  |5,000  actual  damages,  and  Judg- 
ment having  been  entered  thereon,  this  ap- 
peal was  taken. 

Our  decisions  all  show  that  this  court  has 
always  been  reluctant  to  interfere  with  the 
exercise  of  discretion  by  the  trial  Judge  in 
the  matter  of  continuances.  But  we  have 
often  said  that,  in  exercising  discretion, 
courts  must  be  guided  by  law,  and  that  dis- 
cretion may  not  be  exercised  so  as  to  deprive 
a  litigant  of  a  substantial  right,  except  for 
good  and  sufficient  reasons. 

[1]  This  case  presents  a  twofold  aspect: 
First,  as  to  the  rights  of  the  defendant 
of  record;  and,  second,  as  to  those  of  the 
absent  witness.  Considered  from  the  stand- 
point of  the  rights  of  the  defendant,  the  cir- 
cumstances were  exceptional.  The  situation 
of  defendant  arose  out  of  circumstances  over 
which  it  had  no  controL  Of  course,  such  cir- 
cumstances may  operate  to  deprive  a  party  of 
the  testimony  of  the  only  witness  by  whom 
his  action  or  defense  can  be  established,  as  in 
the  case  of  the  death  of  such  witness.  But 
here  it  was  only  a  temporary  absence  of  the 
witness,  whose  presence  could  have  been  had 
at  the  next  term  of  the  court,  which  would 
have  caused  a  delay  of  only  three  or  four 
months  at  most  A  party  ought  not  to  be 
compelled  to  go  to  trial  in  the  absence  of  the 
only  witness  by  whose  testimony  he  can 
make  out  his  action  or  defense,  unless  it  ap- 
pears that  he  has  been  guilty  of  negligence  in 
procuring  the  attendance  of  such  witness,  or 
in  obtaining  his  testimony. 

[2]  It  appears  that,  as  soon  as  it  was  dis- 
covered that  O'Quinn  was  in  the  army,  and 
would  probably  be  sent  overseas,  defendant 
took  steps  to  procure  his  testimony,  and  was 
defeated  in  doing  so  by  the  fact  that  he  was 
ordered  away  sooner  than  was  expected.  Up 
to  that  time,  it  can  hardly  be  said  that  de- 
f^idant  was  lacking  in  diligence,  for,  no 
doubt,  it  had  every  reason  to  believe  that 
O'Quinn  could  and  would  be  present  at  the 
trial,  as  he  had  promised.  Considering  all 
the  circumstances,  and  the  great  disadvan- 
tage to  a  litigant  which  almost  necessarily 
arises  from  the  absence  of  so  important  a 
witness,  and  the  short  delay  that  would  have 
been  caused,  we  think  defendant's  motion 
ought  to  have  been  granted. 

It  is  said  that  Barnes  v.  Railroad  Co.,  110 
S.  C.  259,  96  S.  E.  630,  is  a  stronger  case  than 
this,  because  there  the  absent  witness  was 
a  party  defendant  of  record.  But  he  had 
testified  at  a  previous  trial  and  had  been* 
examined  and  cross-examined,  and  his  testi- 
mony had  been  taken  stenographically  and 
was  available  to  the  defendants.  Moreover,  it 
appeared  from  his  testimony,  at  the  first  trial, 
that  he  knew  nothing  whatever  of  the  details 
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of  plalntifTs  Injniy.  He  was  engineer  of  the 
train  from  which  plaintiff  had  been  thrown 
by  a  sudden  Jerk  of  the  train,  while  he  was 
getting  off,  after  the  station  had  been  called; 
but  the  engineer  did  not  know  that  plaintiff 
had  been  injured  until  he  was  informed  of  it 
by  a  telegram,  received  at  the  next  station. 

The  only  charge  made  agains^  him  was 
that  he  had  negligently  caused  the  sudden 
movement  of  the  train,  which  he  denied  as 
fuUy  at  the  first  trial  as  he  could  have  at  the 
second.  Besides,  he  was  not  the  only  witness 
for  the  defense,  even  upon  that  point.  The 
conductor,  brakeman,  and  others  knew  the 
facts  as  well  as.he  did,  and  testified  upon  the 
same  point  Therefore,  under  all  the  circum- 
stances, we  concluded  that  the  defendants 
were  not  prejudiced  by  the  absence  of  the 
witness. 

But,  notwithstanding  these  differentiating 
facts,  the  court  said,  "This  exception  gives 
us  some  trouble,"  showing  that  It  was  not 
without  some  degree  of  hesitancy  that  the 
ruling  below  was  sustained.  This  must  not 
be  taken  as  intending  to  cast  any  doubt  upon 
the  correctness  of  that  decision,  but  merely 
as  showing  that  the  court  regarded  the  ruling 
of  the  circuit  court  as  being  very  near  the 
border  line  of  error. 

We  come  now  to  view  this  case  from  the 
standpoint  of  the  rights  of  the  absent  wit- 
ness, O'Quinn,  who,  though  not  a  party  on 
the  record,  was  deeply  Interested  In  the  event 
of  the  action ;  for,  as  defendant's  liability  to 
plaintiff  was  predicated  solely  upon  his  con- 
duct, his  liability  over  to  defendant  will  be 
affected  by  the  Judgment.  Logan  v.  By.,  82 
S.  C.  518,  64  S.  E.  515 ;  Jones  v.  By.,  106  S. 
O.  20,  90  S.  E.  183. 

[3]  Although  O'Quinn  was  not  a  party  of 
record  to  this  action,  he  had  been  notified  of 
it,  and  had  promised  to  give  evidence  in  sup- 
port of  the  defense.  That  being  so,  it  follows 
that  the  Judgment,  if  allowed  to  stand,  will 
affect  his  rights  in  an  action  by  the  defend- 
ant against  him  for  his  liability  over  to  de- 
fendant for  the  damages  which  defendant 
will  be  compelled  to  pay  on  account  of  his 
alleged  negligent  acts  and  omissions. 

In  Logan  v.  By.,  supra,  the  writer  stated 
his  conclusions  upon  this  pointy  from  an  ex- 
amination of  the  authorities,  in  an  opinion  on 
circuit,  which  was  afiSrmed  by  this  court,  as 
follows: 

"The  antborities  generally  agree  that,-  when 
the  priDcipal  is  sued  for  the  act  of  his  agent,  he 
can  vouch  the  agent  to  defend,  by  giving  him 
notice  of  the  action  and  an  opportunity  to  de- 
fend, and  if  the  agent  fails  to  defend,  or  if 
judgment  goes  against  the  principal,  the  agent 
will  be  concluded  by  the  Judgment;  and  all 
agree  that  the  Judgment  would  be  conclusive 
as  to  the  amount  which  the  principal  had  to 
pay,  and  prima  facie  evidence  of  l£e  liability 
of  the  agent  to  his  principal  therefor.  But  the 
conclnsive  effect  of  the  Judgment  depends  upon 
notice  of  the  pendency  of  the  action  and  an 
opportunity  to  defend  if— citing  authorities. 


In  addition  to  the  authorities  dted  in  Lo- 
gan's Case,  see,  also,  CSiicago  v.  Bobbins,  2 
Black,  418,  17  L.  Ed.  298,  and  same  case,  on 
second  appeal,  in  4  Wall.  657,  18  L.  Ed.  427, 
and  Oceanic  Steam  Navigation  Co,  v.  Com- 
pania  Transatlantic  Espanola,  134  N.  Y.  461, 
31  N.  E.  897,  30  Am.  St  Bep.  685,  and  same 
case,  on  second  appeal,  in  144  N.  Y.  663,  39 
N.  E.  360,  which  fully  sustain  the  coodusion 
stated  in  Logan's  case. 

It  follows  that  his  honor  was  In  error  in 
thinking  that  the  Judgment  in  this  case  would 
have  no  effect  whatever  upon  the  rigbt  of 
O'Quinn.  And  from  this  It  appears  that,  in 
exerdsing  bis  discretion,  he  was  influoiced 
by  error  of  law. 

[4]  Having  shown  that  CQuinn's  rights 
may  be  affected  by  the  Judgment,  it  follows 
that  the  case  came  within  the  protection 
afforded  to  soldiers  ai^d  sailors  by  the  act  of 
Congress,  known  as  the  Soldiers'  and  Sailors' 
Belief  Act,  approved  Mardi  8,  1918,  which 
provided  for  the  temporary  suspension  of 
legal  proceedings  'Vhich  may  prejudice  the 
dvil  rights"  of  soldiers  and  sailors  during  the 
war. 

[S]  It  is  said,  however,  that  the  rights  of 
O'Quinn  under  this  act  are  not  before  us.  We 
think  they  are.  It  was  dearly  brought  to  the 
attention  of  the  court  that  he  was  a  soldier 
in  the  service  of  the  United  States  in  France^ 
that  he  had  been  notified  of  the  action  uid 
had  promised  to  appear  and  testify  in  beihalf 
of  the  defense,  and  that  he  was  practically  a 
defendant  in  the  case.  It  was  so  strongly 
pressed  upon  the  court  in  the  presence  of  the 
Jury  that  it  influenced  them  to  ask  thb  ques- 
tion which  they  did,  and,  of  course,  every- 
thing that  was  pressed  upon  the  attention  of 
the  court  as  ground  of  continuance  is  brought 
up  by  the  exception  assigning  error  in  the  re- 
fusal of  the  continuance. 

It  has  been  suggested  that  It  Is  not  prob- 
able that  defendant  will  sue  O'Quinn  on  his 
liability  over,  if  the  Judgment  be  afiSrmed. 
Ck>urts  decide  cases  according  to  the  legal 
rights  of  the  parties,  and  not  according  to  the 
probability  or  improbability  of  thdr  exerds- 
ing such  rights. 

It  has  been  suggested,  idso,  that,  if  the  de- 
fendant should  sue  O'Quinn,  the  act  of  Con- 
gress would  be  a  perfect  shidd  to  him  against 
any  effect  whidi  the  Judgment  might  other- 
wise have  had.  The  answer  is,  in  that  event, 
an  injustice  would  be  done  the  defendant  in 
denying  to  the  Judgment  the  force  and  effect 
which  defendant  is  entitled,  as  of  right,  that 
it  shall  have  in  such  an  action;  and  that 
result  would  show  that  defendant's  rights 
were  predudlclally  affected  by  proceeding; 
with  the  trial  in  the  absence  of  O'Quinn. 

For  the  foregoing  reasons,  we  think  the 
Judgment  should  be  set  aside  and  a  new  trial 
granted,  and  it  Is  so  ordered. 

GABY,  a  J.,  and  FBASEB,  J.,  concur. 
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GAGE  and  WATTS,  JJ.  (dlssenttng).  We 
tliink  the  court  was  rlt^it  to  tell  tlie  jnry  that 
the  verdict  could  not  affect  O'Qniim;  that 
was  the  issue  presented  to  him  and  on  which 
he  ruled. 

We  think,  also,  that  the  case  la  so  like 
Bame's  Case,  96  S.  E.  530,  as  not  to  be  sub- 
stantially different  from  iL 

We  therefore  dissent. 


(US  S.  C.  99) 

BANKS  et  al.  t.  COLUMBIA  RY.,  GAS  ft 
ELECTBICCO.    (No.  10293.) 

(Supreme  Court  of  South  Carolina.    Nov.  28, 

1919.) 

1.  Costs  ^=:>191— "Necessabt  expenses**  of 
publio  sebvice  commissioners. 

Civ.  Code  1912,  §  924,  proyiding  that  mem- 
bers of  Public  Service  Commission  "shall  each 
receive  the  sum  of  ten  dollars  a  day  while  ac- 
tually employed  and  necessary  expenses'*  to 
be  paid  by  party  against  whom  complaint  is 
made  if  rates  are  found  to  be  unjust  or  exces- 
sive, did  not  require  gas  company,  whose  rates 
were  found  to  be  excessive,  to  pay  necessary 
expenses  of  investigation;  the  words  'Neces- 
sary expenses"  referring  to  the  personal  ex- 
penses of  the  commissioners. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Neces- 
sary Expenses.] 

2.  Statutes  ^=»18&— Conbtbuction. 

The  purpose  of  construction  is  to  ascertain 
the  legislative  intent  from  the  words  nsed; 
and,  if  these  are  susceptible  to  any  sensible 
meaning,  the  court  cannot  add  to  them  other 
words  which  would  give  them  a  different  mean- 
ing without  making,  instead  of  construing,  the 
statute. 

8.  Costs  ^=»d— To  be  taxed  against  Loanra 

PARTT  ONIiT. 

Costs  and  expenses  of  actions  and  proceed- 
ings  are  allowed  to  be  taxed  against  the  losing 
party  only  by  statute. 

4.  Coerrs  ^=»4r-CoNBTBtTonoN  of  statuteb. 

Statutes  allowing  costs  and  expenses  of  ac- 
tions and  proceedings  iire  strictly  construed. 

Fraser,  J.,  dissenting. 

Appeal  from  Common  Pleas  Circuit  Conrt 
of  Richland  Comity;  Ernest  Moore,  Judge. 

Controversy  without  action  by  William 
Banks  and  others  against  the  Columbia  Rail- 
way, Gas  &  Electric  Company.  Judgment 
for  plaintiffs,  and  defendant  appeals.  Re- 
versed. 

Morris  Lumpkin,  Asst  Atty.  Gen^  for  ap- 
pellant 

J.  B.  8.  Lyles,  of  Columbia,  for  respond- 
ents. 


HTDRICB:,  J.  This  is  a  controversy  with- 
out action  to  obtain  the  decision  of  the  court 
as  to  defendant's  liability  to  pay  tbe  expens- 
es of  an  investigation  made  by  the  Public 
Service  Commission,  in  July,  1919,  of  the 
rates  charged  by  defendant  for  gas.  The 
rates  were  found  to  be  unreasonably  high, 
and  defendant  was  required  to  reduce  them. 

The  cojsmission  then  demanded  of  defend- 
ant payment  of  the  expenses  of  the  investi- 
gation. The  account  presented  included  the 
per  diem  and  personal  expenses  of  the  com- 
missioners during  the  investigation,  which 
amounted  to  $834.07,  whi(3i  defendant  paid, 
admitting  liability  only  to  that  extent;  but 
defendant  denied  liability  for  the  balance 
of  the  account,  which  amounted  to  about 
$2,200,  and  was  made  up  of  the  following 
items  of  expense,  which  the  circuit  court 
held  that  defendant  was  liable  for:  Pay  of 
stenographer  and  clerks  ipmployed  by  the 
commission,  stamps,  telephone,  and  telegraph 
bills,  serving  subpoenas  on  witnesses,  serv- 
ices of  a  firm  of  expert  accountants  of  New 
York  employed  by  the  commission  to  audit 
defendant's  books,  the  expenses  of  said  ac- 
countants in  doing  their  work,  and  the  per 
diem  and  expenses  of  one  of  them  in  coming 
here  to  testify  before  the  commission. 

The  liability  of  defendant  to  pay  the  ex- 
penses of  the  investigation  depends  upon  the 
proper  construction  of  section  924,  vol.  1, 
Civil  Code  1912,  which  reads: 

''The  members  of  the  said  Public  Service 
Commission  shall  give  a  bond  of  one  thousand 
dollars  for  the  faithful  performance  of  their 
duty,  and  shall  each  receive  the  sum  of  ten  dol- 
lars a  day  while  actually  employed  and  neces- 
sary expenses,  the  same  to  be  paid  by  the 
firm,  person  or  corporation  against  whom  the 
complaint  is  made  if  the  rates  charged  are 
found  to  be  unjust  or  excessive,  but  if  other- 
wise then  such  expense  shall  be  paid  by  the  city 
authorities  wherein  the  complaint  is  made." 

Giving  to  the  language  used  tts  natural 
and  ordinary  meaning,  it  provides  only  for 
the  payment  of  the  per  diem  of  the  members 
of  the  commission  and  the  necessary  expens- 
es of  each.  This  is  manifest  from  the  use  of 
the  word  "eacih''  in  the  sentence  "shall  each 
receive  the  sum  of  ten  dollars  a  day  whil^ 
actually  employed  and  necessary  exi>enses.'' 

[1, 2]  Respondents  contended  that  the 
words  "and  necessary  expenses"  refer  to  the 
necessary  expenses  of  the  investigation,  and 
the  circuit  court  adopted  that  construction, 
and  construed  the  section  as  if  the  words  "of 
such  investigation"  had  been  inserted  after 
the  word  "expenses."  That  construction  is 
unwarranted.  The  purpose  of  construction 
is  to  ascertain  the  legislative  Intent  from  the 
words  used ;  and.  If  these  are  susceptible  to 
any  sensible  meaning,  the  court  cannot  add 
to  them  other  words  whidh  would  give  them 
a  difFerent  meaning  without  making,  instead 
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of  construing,  the  statute.  State  Co.  t. 
Jones,  99  S.  C.  218,  82  S.  E.  1048. 

If  the  construction  adopted  Is  right,  the 
language  would  then  mean  that  each  mem- 
ber of  the  commission  shall  receiye  $10  a 
day  and  the  necessary  expenses  of  the  inyes- 
tigatlon.  Now,  clearly,  it  was  not  the  inten- 
tion of  the  Legislature  that  each  member  of 
the  commission  should  receive  his  per  diem 
and  also  the  expenses  of  the  investigation. 
It  is  equally  dear  that  it  was  intended  that 
each  should  receive  the  per  diem  allowed  and 
his  own  necessary  exi)enses.  But,  if  the 
words  "necessary,  expenses"  are  construed  to 
refer  to  expenses  of  the  investigation,  the 
commissioners  would  not  be  entitled  to  re- 
ceive anything  more  than  their  per  diem,  be- 
cause the  words  cannot  be  interpreted  to  re- 
fer to  the  expenses  of  the  commissioners  and 
at  the  same  time  to  the  expenses  of  the  in- 
vestigation. 

[3, 4J  There  is  another  reason  why  the  con- 
struction adopted  cannot  be  sustained.  Costs 
and  expenses  of  actions  and  proceedings  are 
allowed  to  be  taxed  against  the  losing  party 
only  by  statute,  and  they  have  always  been  re- 
garded in  this  state  as  in  the  nature  of  pen- 
alties; hence  statutes  allowing  them  are 
strictly  construed,  and  the  party  who  claims 
the  right  to  tax  them  against  another  must  be 
able  to  point  to  some  statute  which  allows 
him  to  do  so.  Fare  v.  Thomson,  1  Rich.  Law, 
4 ;  Scott  V.  Alexander,  27  S.  0. 15, 2  S.  E.  706 ; 
Lancaster  v.  Barnwell,  40  S.  O.  445,  19  S.  E. 
74;  Campbell  v.  Sanders,  42  S.  C.  522,  20  S. 
El  415 ;  Kershaw  County  v.  Riclhland  County, 
61  S.  C.  75,  39  S.  E.  263. 

If  we  give  the  statute  a  strict  construction, 
as  we  are  bound  to  do,  under  the  authorities 
above  cited,  the  words  "and  necessary  ex- 
penses" must  be  restricted  to  mean  the  ex- 
penses of  each  of  the  commissioners;  and 
there  is  no  provision  of  the  statute  by  which 
the  payment  of  any  other  expenses  can  be  Inv 
posed  upon  the  defendant  If  the  Legisla- 
ture intended  to  provide  for  the  payment  of 
any  other  expenses,  all  that  we  can  say  is 
that  it  has  not  expressed  any  such  intention, 
and  the  court  has  no  power  to  add  to  the  in- 
tention which  it  has  expressed  by  interpolat- 
ing words  into  the  statute,  especially  as  it 
is  susceptible  of  a  very  reasonable  construc- 
tion as  it  now  reads. 

Judgment  reversed. 

WATTS  and  GAGE,  JJ.,  concur.  GARY, 
C.  J.t  did  not  sit 

FRASER,  J.  I  dissent  The  statute  re- 
quires the  appellant  to  pay  "necessary  ex- 
penses." Judge  Moore  finds  that  certain  ex- 
penses are  within  the  statute ;  L  e.,  are  nec- 
essary expenses.  If  these  expenses  are  "nec- 
essary expenses,"  then  the  statute  requires 
them  to  be  paid  hy  the  appellant 


I  see  no  authority  In  the  statute  to  restrict 
the  expenses  to  the  personal  expenses  of  the 
members  of  the  commission.  To  do  so,  in  my 
Judgment,  is  to  amend  the  statute  to  read  the 
"necessary  personal  expenses"  of  the  mem- 
bers of  the  commission. 


(US  8.  0.  4S) 
LANGLET  v.  SOUTHERN  RY.  CO.  et  at 

(No.  10287.) 

(Supreme  Court  of  South  Carolina.    Nov.  11« 

1919.) 

1.  Neoliobnck  ^=>141(11>— iNSTBUcnon  on 

DCFXTTED    NEdUOENCK   BELEVANT. 

In  action  against  railroad  for  injuries  to 
occupant  of  automobile  at  crossing,  evidence 
wbidi  was  susceptible  of  inference  that  plain- 
tiff and  other  occupants  agreed  to  and  acquiesc- 
ed in  purpose  suggested  by  plaintiff  of  arriv- 
ing at  depot  before  certain  train,  making  it  nec- 
essary to  operate  automobile  at  great  speed, 
and  that  plaintiff  was  responsible  for  speed 
at  which  it  was  being  run,  instruction  as  to 
negligence  of  driver  being  imputed  to  occupant, 
when  engaged  in  %  common  puri>ose,  wss  rele- 
vant 

2.  Trial  ^=9256(1)— NECsssiTr  or  bbqubbt 

FOB  INOTBVOTtONS. 

If  plaintiff  had  desired  instructions  as  to 
any  other  view  of  the  case  than  that  suggested 
by  defendants'  pleading  and  the  evidence  ad- 
duced in  support  thereof,  and  the  defendants' 
request  to  charge,  she  should  have  requested 
them,  and,  having  failed  to  do  so,  court's  ftiil- 
ure  to  give  such  instructions  was  not  reversi- 
ble error.    (Per  Hjdrick  and  Fraser,  JJ.) 

8.  Neglioence  ^=»93(1)— AxnoMOBiLB  dbiv- 
eb'b  negligence  imputed  to  occupant. 

Where  automobile  driver  in  driving  auto- 
mobile to  a  depot  heeded  the  directions  of  oc- 
cupants who  wanted  to  board  a  train,  the  man- 
agement of  automobile  was  the  concurrent  met 
of  driver  and  the  occupants  and  the  negligence 
of  driver  in  driving  at  excessive  speed  was  im- 
puted to  an  occupant  precluding  recovery  from 
railroad  for  injuries  at  crossing.    (Per  Gage,  J.) 

Gary,  C.  J.,  and  Watts,  J.,  dissenting. 

Appeal  from  Common  Pleas  Circuit  Court 
of  York  County;  Ernest  Moore,  Judge. 

Action  by  Fannie  B.  Langley  against  the 
Southern  Railway  (Company  and  another. 
Judgment  for  defendants,  and  plaintiff  ap- 
peala     Affirmed. 

Following  is  the  complaint  and  answer  and 
exceptions  referred  to  in  the  opinions: 

Complaint. 

The  following  is  the  complaint,  omitting  for^ 
mal  parts: 

The  plaintiff  alleged  that  on  April  8,  1917» 
while  in  an  automobile,  the  property  of  her 
husband,   accompanied   by  her  husband.    Will 


4(s»For  otiMT  eaaes  Me  muxm  topic  and  KBT-NUMBBK  in  aU  Key-Numbered  DigesU  and  Indexes 


S.G.) 


LANGLET  ▼.  SOUTHERN  RY.  00, 

(101  S.R) 


i287 


Wingate»  and  two  young  ladies,  coming  from 
Charlotte,  N.  C.,  en  route  to  Lancaster,  S. 
C,  just  above  Flneville,  N.  0.,  the  car  was 
struck  by  the  defendant's  train  at  a  public 
crossing,  and  the  car  demolished,  and  the 
plaintiff  was  seriously  and  permanently  dam- 
aged. It  is  charged  in  the  complaint  that  the 
train  was  obstructed  for  some  distance  ap- 
proaching the  crossing  by  a  cut,  curre,  and 
trees,  and  that  towards  the  public  crossing  it 
was  down  grade.  It  was  charged  as  negligence 
that  no  signals  were  given,  and  no  warning  at 
all  of  the  approach  of  the  train,  and  that  this 
was  negligent  and  willfuL  It  was  also  alleged 
that  the  rate  of  the  speed  of  the  train,  under 
the  circumstances,  was  dangerous,  and  that 
this  crossing  was  dangerous,  and  much  used  by 
the  public 
O^e  plaintiff  demanded  $20,000  damages. 

Answer. 

The  following  is  the  answer  of  the  defend- 
ants: 

The  defendants  above  named,  answering  the 
complaint  herein,  allege: 

For  a  First  Defense. 

That  they  deny  the  truth  of  each  and  every 
allegation  contained  in  the  plaintiff's  complaint. 

For  a  Second  Defense. 

CL)  That,  as  the  defendants  are  informed  and 
believe^  on  or  about  the  date  mentioned  in  the 
complaint,  the  plaintiff,  together  with  W.  S. 
Langley,  Annie  Oaskey,  Carrie  Caskey,  and 
Will  Wingate,  were  riding  in  an  automobile  be- 
tween the  station  of  Hebron  and  the  station  of 
Pineville,  both  in  the  state  of  North  Carolina* 
and  that  the  automobile  in  which  the  plaintiff 
and  said  parties  were  riding  was  struck  on  a 
public  crossing  between  the  two  stations  men- 
tioned, whereby  the  plaintiff  and  said  parties 
received  some  minor  injuries,  which  are  neither 
of  a  serious  nor  permanent  nature,  as  the  de- 
fendants are  informed  and  believe. 

(2)  That  the  statute  law  of  North  Carolina 
provides  that  no  person  shall  operate  a  motor 
vehicle  upon  the  public  highways  of  that  state 
recklessly  or  at  a  rate  of  speed  greater  than 
is  reasonable  and  proper,  having  regard  for 
the  width,  traffic,  and  use  of  the  highway,  life 
or  limb  of  any  person;  provided,  that  in  resi- 
dence portions  of  cities,  the  speed  shall  not  be 
in  excess  of  15  miles  per  hour  ;*  in  business  sec- 
tions of  the  towns  or  dties  not  exceeding  10 
miles  per  hour,  and  outside  of  the  corporate 
limits  of  any  incorporated  city  or  town  the 
rate  of  speed  shall  not  exceed  25  miles  per 
hour  on  any  public  highway  in  said  state,  and 
any  rate  of  speed  in  excess  thereof  shall  be 
deemed  in  violation  of  said  statute,  and  the 
said  statute  expressly  makes  its  provisions  ap- 
plicable to  nonresident  owners  or  operators  of 
motor  vehicles  whUe  traveling  over  the  roads 
in  said  state  of  North  Carolina. 

(8)  That  there  is  no  statute  in  the  state  of 
Korth  Carolina,  requiring  railroads  operated  in 
the  said  state  of  North  Carolina  to  ring  a  beU 
or  blow  a  whistle  upon  approaching  a  public 
highway  or  other  crossing,  and  the  matter  of 
signals,  lookout,  and  speed  of  trains  is  gov- 
erned entirely  by  the  common  law  of  North 


Carolina,  as  applied  by  the  courts  of  that  state. 

(4)  That,  at  the  time  of  the  collision  above 
mentioned,  the  car  in  which  the  plaintiff  was 
riding  was  being  run  by  W.  S.  Langley  and 
Will  Wingate,  with  the  knowledge  and  approv- 
al of  the  plaintiff,  and  all  the  parties  in  said 
car  were  engaged  in  the  common  purpose  of 
running  said  car  for  pleasure  or  otherwise; 
and  while  defendant's  train  was  at  the  station 
of  Hebron,  the  plaintiff  and  other  parties  in 
said  automobile  passed  in  a  very  short  distance, 
and  in  plain  view  of  defendant's  train,  and 
saw,  or  by  the  exercise  of  ordinary  care  could 
have  seen,  that  said  train  was  going  in  the 
same  direction  tiiat  they  were  traveling  in  their 
automobile,  and  the  crossing  where  the  colli- 
sion occurred  is  not  exceeding  one-half  a  mile 
south  of  the  station  of  Hebron,  in  the  state  of 
North  Carolina. 

(5)  That  between  the  said  station  of  Hebron 
and  the  said  railroad  crossing  and  up  to  the 
time  of  the  actual  collision,  the  said  car  was 
being  run  at  a  reckless  rate  of  speed,  and  in 
flagrant  violation  of  the  statute  of  the  state 
of  North  Carolina,  aforesaid,  and  approached 
the  said  crossing  at  a  dangerous  and  reckless 
rate  of  speed,  with  the  purpose  of  getting  over 
said  crossing  ahead  of  defendant's  train,  the 
plaintiff  being  fully  aware  of  said  purpose,  and 
concurring  therein,  and  she  well  knew  at  the 
time  that  said  train  was  approaching,  as  it 
could  have  been  easily  seen  if  any  precautions 
whatsoever  had  been  taken,  and  there  were  no 
obstructions  that  could  have  i>revented  the 
plaintiff  from  seeing  said  train,  or  hearing  the 
same,  if  she  had  looked  or  listened,  or  exercised 
even  ordinary  care  to  observe  its  approadi; 
and  any  injuries  that  the  plaintiff  sustained 
were  due  entirely  to  her  own  gross  carelessness 
and  negligence  in  failing  to  take  any  precau- 
tions to  observe  the  train  approaching,  in  al- 
lowing said  automobile  to  be  run  at  a  dangerous 
and  reckless  rate  of  speed,  as  aforesaid,  and  in 
utterly  failing  to  exerdse  any  care^  or  to  take 
any  precautions  whatsoever  for  her  own  safe- 
ty by  having  the  said  car  checked  up,  she  weU 
knowing  that  the  said  train  was  approaching 
said  crossing,  or,  by  the  exercise  of  care  could 
have  known  thereof,  all  of  which  carelessness 
and  negligence  on  the  part  of  the  plaintiff  was 
the  proximate  cause  of  her  injuries,  or  con- 
tributed as  a  proximate  cause  thereto. 

(6)  That  prior  to  approaching  said  crossing, 
the  defendant's  agent  and  servant,  J.  M.  Crow, 
who  was  in  charge  of  the  engine  pulling  said 
train,  gave  timely  notice  of  its  approach  by 
blowing  its  whistle  and  ringing  the  bell  of  said 
engine. 

Wherefore,  the  defendants  pray  that  the  eraH" 
plaint  may  be  dismissed,  with  costs. 

Exceptions. 

The  following  are  the  exceptions: 
(1)  The  court  erred  in  charging  the  Jury  as 
foUows: 

Now,  as  to  the  matter  of  giving  signals  or 
warning  of  the  approach  of  a  train  to  a  pubHe 
crossing:  Under  the  laws  of  North  Carolina,  I 
charge  you  that  there  is  no  statute  of  the  state 
of  North  Carolina,  requiring  the  ringing  of  the 
beU  or  the  blowing  of  the  whistle.  As  to  wheth- 
er or  not  the  failure  to  ring  the  bell  or  blow 
the  whistle  upon  approaching  such  crossing  is 
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aegUsence,  Is  a  question  of  fkct  for  yonr  de- 
termination  in  this  case  from  tlie  evidence. 

The  error  being  that  the  failure  to  ring  the 
bell  or  sound  the  whistle  upon  approaching  a 
public  crossing,  nnder  the  conunon  law  of  North 
Carolina,  is  negligence. 

(2)  That  it  was  error  for  the  court  to  have 
charged  the  jury,  as  follows: 

There  is  no  statute  or  other  law  in  North 
Carolina  requiring  the  ringing  of  the  bell  or 
the  blowing  of  a  whistle  at  a  public  crossing. 

The  error  being  that  the  charge  was  on  the 
facts. 

(3)  That  it  was  «rror  for  the  court  to  have 
charged  the  jury  as  follows: 

There  is  no  statute  or  other  law  In  North 
Carolina  requiring  the  ringing  of  the  bell  or 
the  blowing  of  a  whistle  at  a  public  crossing. 

The  error  being  that,  under  the  laws  of  North 
Carolina,  a  railroad  is  required  to  give  a  rea- 
sonable notice  or  warning  of  its  approach  and 
intention  to  use  a  public  crossing,  and  the 
failure  to  give  such  warning  is  negligence. 

(4)  That  it  was  error  for  the  court  to  have 
charged  the  jury: 

The  mere  fact  that  the  railroad  company  fail* 
ed  to  give  signals  there  does  not  constitute 
negligence  in  itself  of  the  railway  company; 
also,  the  question  whether  any  such  failure, 
if  it  has  been  shown,  constitutes  negligence, 
are  facts  for  your  determination  under  the  evi- 
dence. 

The  error  being  that  the  failure  to  give  sig- 
nals upon  approaching  a  crossing  is  negligence. 

(5)  That  it  was  error  for  the  court  to  have 
charged  the  jury: 

Now,  by  the  statute  of  North  Carolina,  which 
has  been  introduced  in  evid^ice,  it  is  provided 
that  upon  approaching  an  intersecting  highway^ 
sharp  curve,  or  steep  descent,  and  also  in 
traversing  such  intersecting  highway,  a  per- 
son operating  a  motor  vehicle,  that  is  to  say, 
the  driver,  shall  have  such  motor  vehicle  under 
control  and  operated  at  such  speed,  not  ex- 
ceeding seven  miles  an  hour,  as  shall  be  rea- 
sonable, having  regard  to  the  traffic  then  on 
such  highway  and  the  safety  of  the  public.  Un- 
der the  law  of  the  state  of  North  Carolina, 
which  is  the  law  governing  this  case,  a  railroad 
is  a  public  highway.    •    •    • 

The  error  being  that  the  charge  was  on  the 

facts. 

(^  That  it  was  error  for  the  court  to  have 
charged  the  jury  as  follows: 

Whore  several  persons  are  engaged  in  a  com- 
mon enterprise,  where  they  are  traveling  in  an 
automobile  for  pleasure,  or  otherwise,  each 
would  be  the  agent  of  the  other  in  carrying  out 
such  proposition.  Where  one  of  them,  by  com- 
mon consent  of  all,  is  engaged  in  driving  such 
automobile,  the  person  so  driving  would  be 
the  agent  of  the  others  engaged  in  such  com- 
mon enterprise  or  purpose,  and  each  of  the 
trav^ers  so  participating  would  be  liable  for 
the  negligence  of  the  driver  of  the  automobile, 
if  there  was  any  such  negligence. 

The  error  being  that  tJie  charge  was  not  ap- 
plicable to  any  view  of  the  case,  and  confusing 
and  misleading. 

(7)  That  the  negligence  of  the  driver  of  an 
automobile  is  not  imputed  to  an  occupant  there- 
of, and  it  was  error  for  the  court  to  have  charg- 
ed that  the  negligence  of  the  driver  of  the  said 


automobile  oould  be  Imputed  to  the  plaintlif, 
and  bar  a  recovery. 

(8)  niat  the  statute  purporting  to  regulate 
the  speed  of  a  motor  vehicle  in  approaching  a 
public  crossing  or  an  intersecting  highway  is 
not  applicable  to  a  highway  intersected  by  a 
railroad,  and  it  was  error  for  the  court  to  so 
have  construed  said  alleged  statute.  - 

The  error  being  that  the  act  of  North  Car- 
olina conflicted  with  the  laws  of  South  Caro- 
lina, as  construed  in  Dobbins  v.  Ey.»  108  S.  O. 
[254,  93  S.  E.  9321. 

(9)  That  the  statute  purporting  to  regulate 
the  speed  of  an  automobUe  not  to  exceed  seven 
miles  an  hour  is  Inapplicable  under  the  plead- 
ings, and  the  court  erred  in  not  withdrawing 
the  same  from  the  consideration  of  the  jury  on 
motion  of  the  plaintifTs  attorney. 

(10)  That  it  was  error  for  the  court  to  have 
refused  to  charge  the  jury,  as  requested  by  the 
plaintifTs  attorney,  that  the  purported  stat- 
ute regulating  the  speed  of  a  motor  vehicle 
upon  approaching  an  intersecting  highway  was 
inapplicable  under  the  pleadings. 

(11)  That  the  court  erred  in  charging  as  fbl- 
lows: 

It  is  the  duty  of  the  engineer  and  fireman 
in  charge  of  a  railroad  train  to  use  due  care, 
upon  approaching  such  crossing,  to  keep  m  rea- 
sonable lookout  for  travelers  upon  such  cross- 
ing, so  far  as  is  practicable  and  consistent 
with  the  discharge  of  the  other  duties  of  such 
fireman  and  engineer  in  firing  and  operating 
such  engine. 

The  error  being  that  it  Is  the  unqualified  duty 
of  the  engineer  and  fireman  to  keep  a  vigilant 
lookout  ahead  for  the  sake  of  passengers,  as 
well  as  those  who  may  be  helpless  upon  the 
track,  and  such  duty  is  urgent,  and  it  was  er- 
ror for  the  court  to  have  qo  qualified  the  rule. 

J.  Harry  Foster,  of  RockhlU,  for  appellant. 
McDonald  &  McDonald,  of  Winnsboro,  for 
respondents. 

HYDRICK,  J.  Besides  being  unable  to 
concur  in  all  the  oonclusions  stated  by  the 
Chief  Justice  as  to  imputing  the  negligence  of 
the  driver  of  an  automobile  to  one  riding 
therein,  some  of  which  I  deem  unnecessary 
to  the  decision  of  this  case,  I  am  constrained 
to  dissent  from  the  view  that  there  was  error 
Id  the  charge  complained  of  In  the  sixth  and 
seventh  exceptions.  The  G9ilef  Justice  holds 
the  charge  erroneous,  not  because  the  state- 
ment of  the  law  was  incorrect,  but  merely 
because  it  was  inapplicable  to  the  facts  of 
the  case,  and  therefore  misleading. 

By  reference  to  the  fourth  and  fifth  para- 
graphs of  the  answer,  it  will  be  seen  that  de- 
fendant specially  alleged  that  plaintiff  and 
the  other  occupante  of  the  automobile  were 
engaged  in  a  common  purpose,  and  that  the 
automobile  was  being  run  at  a  negligent  and 
reckless  rate  of  speed  at  the  time  of  the  acci- 
dent with  the  knowledge  and  approval  of 
plaintiff  to  accomplish  their  purpose,  to  wit. 
to  get  to  PinevlUe  ahead  of  the  train  to  put 
the  young  ladies  on  It 

[1]  The  testimony  quoted  by  the  Cblet  Jus- 
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sustain  that  view  of  the  case  Is  clearly  sus- 
<;eptlble  of  the  inference  contended  fOr  by  de- 
fendant, to  wit,  that  plaintiif  and  the  other 
occupants  of  the  automobile  agreed  to  and 
acquiesced  in  the  purpose  suggested  by  plain- 
tiff to  get  to  PlnevUle  in  time  to  put  the 
young  ladies  on  the  train,  after  she  had  been 
told  by  her  husband  that  the  train  was  then 
about  due  and  that  they  would  have  to  speed, 
if  they  got  to  Pineyille  in  time.  She  asked 
him  to  look  back  and  see  if  he  could  see  the 
train.  The  circumstances  therefore  made  it 
apparent  that,  to  accomplish  the  purpose 
suggested  by  her,  it  would  be  necessary  to 
run  at  great  speed;  and  there  was  abun- 
dant testimony  that  they  were  so  running. 
Some  of  the  witnesses  testified  that  they  were 
going  at  the  rate  of  30  or  40  miles  an  hour. 
The  evidence  is  undisputed  that  plaintiff's 
wishes  as  to  the  speed  were  respected  and 
obeyed.  Clearly,  therefore,  the  evidence  was 
susceptible  of  the  inference  that  she  was  re- 
sponsible for  the  rate  of  speed  at  which  thjs 
automobile  was  being  run.  It  matters  not 
whether  she  had  the  "right*.'  to  control  the 
driver,  since  it  is  not  disputed  that  she  did 
In  fact  control  him.  Clearly,  therefore,  the 
evidence  warranted  the  finding  that  the  neg- 
ligence, if  any,  in  the  rate  of  speed  of  the 
automobile,  was  imputable  to  her.  I  think 
the  charge  was  clearly  relevant  to  the  case 
made  by  the  evidence. 

[2]  Plaintiff  has  been  advised  by  defepd- 
ant's  answer  and  by  the  testimony  adduced 
that  defendant  would  rely  upon  that  view  of 
the  case.  The  trial  Judge  says  that  was  the 
only  view  suggested  to  him.  We  have  held 
in  many  ca^s  that  the  failure  of  the  trial 
Judge  to  charge  the  law  applicable  to  every 
phase  or  view  of  the  case  is  not  reversible 
error.  If  plaintiff  had  desired  instructions 
as  to  any  other  view  of  the  case  than  that 
suggested  by  defendant's  pleading  and  the 
evidence  adduced  in  support  thereof,  and 
the  defendant's  request  to  charge,  she  should 
liave  requested  them.  Having  failed  to  do  so, 
the  failure  of  the  Judge  to  give  such  instruc- 
tions was  not  reversible  error. 

I  concur  in  overruling  the  other  exceptions 
and,  for  the  reasons  above  stated,  I  think  the 
sixth  and  seventh  exceptions  should  also  be 
overruled,  and  the  Judgment  should  be  af- 
firmed; and,  the  majority  being  of  the  same 
opinion,  the  Judgment  is  affirmed* 

FRASEB,  J.,  concurs. 

GAGE,  J.  (concurring).  I  do  not  concur  in 
the  opinion  which  the  Chief  Justice  has  stat- 
ed on  the  sixth  and  seventh  exceptions, 
which  is  that  the  plaintiff's  remedy  is  only 
lost  in  the  event  she  had  the  right  to  control 
the  driver;  it  is  lost  if  she  acted  concurrent- 
ly with  the  driver  in  all  he  did.    Nor  do  I 
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Mr.  Justice  HYDRICK. 

The  charge  of  the  court  set  out  in  the 
sixth  exception  was  relevant  to  the  testi- 
mony, but  it  was  in  my  opinion  not  so  accu- 
rate as  it  might  have  been. 

[3]  The  allegation  of  the  answer  is  that 
the  collision  was  produced  by  the  negligent 
conduct  of  the  driver  of  the  machine  in  ap- 
proaching and  crossing  the  railroad  track, 
that  the  plaintiff  was  a  participant  in  that 
conduct,  and  that  made  her  party  to  ''a  com- 
mon enterprise,"  as  it  is  expressed. 

If  that  is  true,  then  the  plaintiff's  right  is 
barred,  for  in  such  a  case  the  act  was  as 
much  that  of  the  plaintiff  as  of  the  driver. 

The  charge  was  not  so  accurate  a  state- 
ment of  the  law  as  is  the  allegation  of  the 
answer;  for  the  charge  did  not  expressly 
Include  the  concurring  mind  of  the  plaintiff. 

The  testimony,  though,  satisfies  me  be- 
yond doubt  that  the  management  of  the  car 
was  the  concurrent  act  of  the  plaintiff,  her 
husband,  and  the  driver. 

The  car  inferentially  belonge<i  to  the  Lang- 
leys,  though  the  testimony  is  not  specific  on 
that  point.  The  driver  was  nephew  to  the 
plaintiff,  and  he  was  plainly  and  properly 
heedful  of  the  direction  of  the  Langleys.  The 
husband  sat  by  the  driver.  The  relationship 
of  the  three  was  so  dose  that  their  action 
was  in  common;  it  cannot  be  separated;  It 
concurred  in  time  and  in  diaracter;  it  was 
identical. 

I  am  sure,  therefore,  the  enterprise  gener- 
ally speaking  was  common,  that  the  Jury  so 
thought,  and  settled  the  issues  fOr  the  de- 
fendant. I  am  therefore  in  favor  of  affirm- 
ance. 

GAUY,  O.  J.  (dissenting).  This  is  an  ae» 
tion  for  damages,  alleged  to  have  been  sus- 
tained by  the  plaintiff,  through  the  negli- 
gence of  the  defendant. 

The  Jury  rendered  a  verdict  in  favor  of  the 
defendant,  and  the  plaintiff  appealed  upon 
exceptions,  which,  together  with  the  com- 
plaint and  answer,  will  be  reported. 

In  considering  the  exertions,  we  will  fol- 
low the  arrangement  adopted  by  the  appd- 
lant's  attorney. 

First,  Third,  and  Fourth  Bxceptions. 

It  is  stated  in  the  argument  of  the  appel- 
lant's attorney  that  the  leading  case  in  North 
Carolina,  emphasizing  t^e  rule  of  the  com- 
mon law  as  to  signals,  is  Edwards  v.  Ry., 
132  N.  C.  100,  48  S.  B.  685,  in  which  the 
court  used  this  language: 

"It  is  undoubtedly  true  that  the  engineer  must 
give  such  a  signal  as  will  be  reasonably  suffi- 
cient to  warn  persons  on  highways  that  inter- 
sect the  track  of  the  coming  of  the  train,  and 
this  must  be  done  by  ringing  the  bell  or  blowing 
the  whistle,  as  the  peculiar  drcumstanoes  of  the 
case  nuiy  suggest  to  be  the  proper  method,  and 


290 


101  SOUTHBASTBRN  RBPORTBB 


(S.a 


the  failure  of  the  engineer  to  give  such  a  signal 
would  be  evidence  of  negligence.  Hinkle  v.  By. 
Co.,  109  N.  C.  478,  13  S.  B.  884,  26  Am.  St 
Riep.  581.  The  warning  must  be  reasonable  and 
timely,  but  what  is  reasonable  and  timely  warn- 
ing must  dei>end  upon  the  conditions  existing 
at  the  time  in  the  particular  case,  and  we  Mre 
not  by  any  means  prepared  to  say  that  *  ^  * 
the  signal  should  be  given  in  any  special  way. 
We  know  of  no  such  hard  and  fast  rule  as  that 
laid  down  by  the  trial  judge  in  this  case.  The 
bell  and  the  whistle  are  the  appliances  provided 
for  the  purpose  of  giving  signals,  and  one  or  the 
other,  as  the  case  may  seem  to  require,  must  be 
used  for  that  purpose,  and,  in  cases  of  emergen- 
cy, or  when  the  peculiar  situation  seems  to  de- 
mand it,  there  should  perhaps  be  a  resort  to  the 
use  of  both,  but  it  must  be  left  to  the  jury  to 
decide,  under  proper  instructions  of  the  court 
*  *  •  what  is  a  proper  signal  in  any  given 
case." 

It  was  the  duty  of  his  honor,  the  presiding 
Judge,  to  charge  the  jury  that  the  plaintiff 
was  entitled  to  reasonable  notice  of  the  ap- 
proaching train;  but  it  was  for  the  jury  to 
determine  whether  the  warning  in  that  par- 
ticular case  was  reasonable.  The  circuit 
judge  could  not  have  charged  the  jury  that 
there  was  negligence  by  reason  of  the  fact 
that  the  warning  was  not  sufficient,  without 
invading  the  province  of  the  Jury. 

Second  and  Fifth  Exceptions. 

In  Case  v.  By.,  107  S.  C.  222,  02  S.  B.  473, 
the  court  uses  the  following  language: 

"Appellant  takes  the  position  that,  while  It 
is  not  a  charge  on  the  facts  in  charging  South 
Carolina  law,  as  there  is  a  statute  here,  it  is  a 
diarge  on  the  facts  in  declaring  the  North 
Carolina  law,  because  there  is  no  such  statute 
there.  The  presiding  judge  was  bound  to  de- 
clare the  law  of  North  Carolina,  whether  that 
law  was  declared  in  the  form  of  a  statute,  or 
the  interpretation  of  the  law  by  its  courts." 

This  is  conclusive  of  the  question  raised  by 
the  exceptions. 

Sixth  and  Seventh  Exertions. 

The  rule  is  well  settled  that  a  charge 
which  is  inapplicable  to  the  facts  of  the  par- 
ticular case  is  erroneous,  when  there  are  rea- 
sonable grounds  for  supposing  that  the  Jury 
may  have  been  misled,  and  that  the  error 
was  prejudicial  to  the  rights  of  the  appellant 

The  respondents'  attorney  has  set  forth,  in 
his  argument,  all  the  testimony  upon  which 
he  relies,  to  show  that  the  occupants  of  the 
automobile  were  engaged  in  a  common  enter- 
prise, whereby  the  negligence  of  any  one  of 
the  occupants  was  imputable  to  the  others. 
He  says: 

"The  facts  tending  to  show  that  the  parties 
were  engaged  in  a  common  enterprise,  and  that 
the  plaintiff  was  participating  in  such  enter- 
prise, as  well  as  in  the  control  of  the  automobile, 
in  which  she  was  riding,  appear  in  the  testi- 
mony of  plaintiff's  witnesses.  This  testimony 
shows  that  the  parties,  with  the  exception  of  ttte 


driver  Wingate,  a  nephew,  were  on  a  pleasure 
trip  to  Charlotte,  N.  C,  and  were  returning  to 
their  home  at  Lancaster,  S.  O.  After  leaving 
Charlotte,  it  began  to  rain,  and  Mr.  Langlcy, 
the  husband  of  plaintiff,  says:  *My  wife  sug- 
gested that  when  we  got  to  Pineville,  that  we 
put  the  ladies  on  the  train  there.'  Again  he  says 
that  they  were  not  running  over  fifteen  or  eight- 
een miles  an  hour,  'for  when  it  got  over  that, 
my  wife  called  it  down.'  On  cross-examination 
he  said:  *We  were  driving  slow.  My  wife  kept 
saying,  "Let's  don't  go,"  and  I  said,  "It's  up  to 
you." '  Again  he  says:  'It  was  about  200  yards 
from  the  crossing,  that  we  determined  to  go  to 
Pineville  and  put  the  ladies  on  the  train.  The 
suggestion  was  made,  and  that  is  what  we 
were  acting  on  when  we  were  hit' 

"Will  Wingate,  the  driver,  on  cross-examina- 
tion said:  'Mrs.  Langley  cautioned  me  not  to 
run  fast,  as  it  frightened  her.'  Again  he  says: 
'Mrs.  Langley  called  me  down  once,  just  out  of 
Charlotte.'  Miss  Carrie  Caskle  testified:  'Mrs. 
Langley  suggested  that  if  we  got  to  Pineville 
on  time,  that  my  sister  and  I  could  take  the 
train  from  there  to  Lancaster,  but  nothing  was 
said  about  hurrying,  and  Mrs.  Langley  objected 
to  the  car  being  run  fast,  and  we  did  not  run 
fast'  The  plaintiff  says:  'I  suggested  that  we 
put  the  ladies  on  the  train  at  Pineville,  and  go 
back  to  my  sister's  at  Charlotte.'  Again,  she 
says:  'Made  objection  to  the  car  being  run  fast 
and  my  wishes  were  respected.'  Again,  she  tes- 
tified with  reference  to  acting  on  her  suggestion: 
'Mr.  Langley  said,  when  he  took  out  his  watch, 
that  "if  we  get  to  Pineville,  we  will  have  to 
make  good  time,  because  it  is  about  due  now." 
He  said  this  about  100  or  200  yards  from  the 
crossing.' 

"It  thus  appears  that  &t  the  time  the  auto- 
mobile was  struck,  they  were  all  acting  on  the 
suggestion  made  by  plaintiff,  and  the  object  was 
to  get  to  Pineville  as  quickly  as  possible,  in  or- 
der to  put  the  young  ladies  on  the  train,  which 
the  evidence  shows  switched  off  at  Rock  Hill 
and  went  to  Lancaster.  As  above  stated,  Mr. 
Langley  says:  'That  is  certainly  some  evidence 
that  the  parties  were  engaged  in  a  common  en- 
terprise, and  that  they  were  acting  upon  the 
suggestion  of  plaintiff,  who  not  only  made  this 
suggestion,  but,  as  the  evidence  shows,  under- 
took to  control  the  speed  of  the  automobile, 
which  was  being  driven  by  her  nephew.  Will 
Wingate.' 

"Miss  Annie  Caskie,  one  of  the  occupants 
of  the  automobile,  testified:  'My  sister  and  I 
had  made  a  visit  in  Charlotte,  and  were  return- 
ing in  this  car,  just  going  ^long  as  friends  of 
Mr.  and  Mrs.  Langley.' " 

It  will  thus  be  seen  that  the  only  testi- 
mony, upon  which  the  respondent's  attorney 
relies  to  show  a  common  purpose,  is  that  the 
plaintiff  made  the  suggestion  tha^  when  they 
reached  Pineville,  the  ladies  could  take  the 
train  for  Lancaster,  their  home,  and  that  she, 
her  husband,  and  the  driver,  should  return  to 
Charlotte. 

We  proceed  to  the  consideration  of  tbe 
principles  of  law  applicable  to  the  testimony. 

In  2  R.  C.  L.  1207,  1208,  the  rule  is  thus 
clearly  stated: 

"Efforts  have  been  made  with  varying  success, 
to  apply  to  persons  riding  in  automobiles,  the 
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doctrine  of  imputed  negligence,  that  a  person 
who  is  himself  free  from  negtigence,  may  still 
be  denied  the  right  to  recover  damages,  for  in- 
juries caosed  by  tho  negligence  of  another,  if 
the  injury  would  not  have  occurred,  except  for 
the  negligent  conduct  of  a  third  person,  over 
whose  actions  at  the  time  he  had  some  control 
in  the  eye  of  the  law.  Where  a  pure  case  of 
carrier  and  passenger  is  presented,  there  would 
seem  to  be  no  doubt,  that  the  negligence  of  the 
driver  of  a  motor  vehicle,  cannot  be  imputed  to 
a  passenger,  so  as  to  bar  a  recovery  by  him  for 
injuries  sustained.  And  the  prevailing  view  is, 
that  where  the  oooupant  hae  no  control  over 
the  driver,  even  in  a  oaae  where  the  relation  of 
carrier  and  passenger  does  not  emist,  the  doiy 
trine  of  imputed  negligence  does  not  apply.  In 
at  least  one  jurisdiction,  however,  it  is  held  that 
the  negligence  of  the  driver  of  a  private  motor 
vehicle  may  be  imputed  to  another  occupant  of 
the  vc^ide.  Even  where  the  negligence  of  the 
driver  of  a  private  vehide  cannot  be  so  imputed, 
an  occupant  thereof  is  not  excused  &om  exer^ 
cising  any  care,  and  if  he  does  not  exercise  such 
care  aa  a  reasonably  prudent  man  would  exer- 
cise under  the  drcumstances,  he  cannot  recover 
for  injuries  thereby  occasioned.  In  spite  of 
these  different  rules,  as  to  whether  negligence 
may  be  imputed  to  a  guest  or  passenger  in  an 
automobile,  there  seems  to  be  no  difference  of 
opinion,  as  to  the  rule,  that  when  two  persons 
are  engaged  in  a  joint  enterprise,  in  the  use  of 
an  automobile,  the  contributory  negligence  of 
one,  will  bar  a  recovery  by  dther,  if  it  is  in  a 
matter  within  the  scope  of  the  joint  undertak- 
ing. And,  where  a  passenger  urges  the  opera- 
tor to  run  at  an  excessive  rate  of  speed,  or  in 
any  other  cardess  manner,  or  acquiesces  in  a 
similar  demand  of  his  comrades,  he  may  be 
guilty  of  contributory  negligence,  and  be  denied 
the  right  to  recover  against  the  chauffeur,  or 
any  other  person  whose  negligence  results  in 
injury  to  him."    (Italics  added.) 

In  Baltimore  R.  R.  t.  State,  79  Md.  335,  29 
AtL  518,  47  Am.  St  Rep.  415,  the  court  uses 
the  following  language: 

"It  is  the  generally  accepted  doctrine  of  the 
courts  of  this  country  that  the  contributory 
negligence  of  a  carrier,  or  the  driver  of  a  public 
or  private  vehide,  not  owned  or  controlled  by 
the  passenger,  and  who  Is  himsdf  without  fault, 
will  not  constitute  a  bar  to  the  right  of  the  pas- 
senger to  recover  for  injuries  received.  The 
only  prindple  upon  which  such  contributory 
negligence  could  bar  the  right  of  recovery  is 
that  the  driver  should  be  regarded  as  the  agent 
or  servant  of  the  passenger.  But  when,  as  in 
this  case,  he  has  no  control  over  the  driver,  and 
does  not  own  the  vehide,  and  is  without  blame, 
and  there  is  no  ground,  in  truth  and  reality,  for 
holding  him  to  be  the  principal  or  master,  there 
is  ndther  reason  nor  justice  in  holding  him 
bound  by  the  contributory  negligence  of  the 
driver.  ^  ^  *  It  is  conceded  that  if  by  his 
negligence  he  had  injured  a  third  person  she 
would  not  be  liable.  She  was  not  responsible 
for  his  acts,  and  had  no  right  and  no  power  to 
control  them,** 

In  Noyes  t.  Boscawen,  64  N.  H.  361, 10  Atl. 
e90,  10  Am.  St  Rep.  410,  the  prindple  Is 
tlius  stated: 


'The  rule  that  the  negUgence  of  the  driver  or 
manager  of  a  vehide  is  to  be  treated  as  the  neg- 
ligence of  a  passenger,  in  an  action  by  the 
passenger  against  a  third  party,  is  put  upon  the 
ground  that  the  passenger  in  selecting  the  con- 
veyance has  placed  himself  in  the  care  of  the 
driver,  and  hence  must  be  taken  to  be  in  the 
same  position;  and  the  driver,  as  to  third  per^ 
sons,  is  to  be  80  far  regarded  as  the  agent  or 
servant  of  the  passenger  as  to  make  the  latter 
chargeable  with  the  driver's  negligence,  and 
hence  not  entitled  to  recover,  although  he  may 
have  been  free  from  fault  himsell  *  *  •  This 
doctrine  is  declared  to  be  unsound,  and  in  con- 
flict with  the  prindple  that  no  one  iliould  be 
denied  a  remedy  for  injuries  sustained  without 
fault  by  him,  or  by  a  part^  under  his  control  or 
direction ;  that  the  relation  of  master  and  serv- 
ant, or  prindpal  and  agent,  does  not  exist  in 
cases  where  the  passenger  has  no  control  over 
the  driver;  that  it  i$  the  right  to  control  the 
conduct  of  the  agent  which  is  the  foundation  of 
the  doctrine  that  the  master  is  to  he  affected  by 
fhe  acts  of  his  servant;  and  that  no  one  is 
responsible  for  the  aote  of  another  unless  the 
latter  is  his  servant  or  agent***    (Italics  added.) 

Our  condusions  from  these  and  numerous 
other  authorities,  which  we  do  not  deem  It 
necessary  to  cite,  are  as  follows: 

That  the  n^ligence  of  the  driver  of  an 
automobile  is  not  Imputable  to  a  person  rid- 
ing tuerein,  unless  the  occupant  has  the  right 
to  direct  and  control  the  manner  in  which  it 
is  to  be  <^>erated.  That  the  negligence  of  the 
driver  will  not  be  imputed  to  the  passenger, 
unless  the  drcumstances  are  such  as  would 
render  the  passoiger  liable  to  a  third  party 
for  the  negligence  of  the  driver. 

That  it  cannot  be  successfully  contended 
that  the  occupants  of  an  automobile  had 
formed  a  common  puri>oee,  the  effect  of  which 
was  to  render  them  liable  for  the  negligence 
of  the  driver  unless  it  was  made  to  appear 
that  they  had  the  right  to  direct  the  manage- 
ment of  the  car.  A  contrary  rule  would  pre- 
vent an  Injured  occupant  from  recovering 
damages  against  the  owner  of  the  automobile 
for  the  negligence  of  the  driver  as  the  agent 
or  servant  of  the  owner. 

That  the  occupant  of  an  automobile^  irre- 
spective of  the  imputed  negligence  of  the 
driver,  may  be  guilty  of  such  negligence  as 
will  bar  a  recovery  for  injuries  sustained 
through  the  negligence  of  a  third  party. 

Referring  to  the  uncontradicted  testimony, 
it  will  be  seen  that  the  two  young  ladies, 
who  were  passengers  in  the  automobile,  were 
friends  and  guests  of  the  plaintiff  and  her 
husband;  that  there  is  no  evidence  tending 
to  show  that  the  plaintiff  had  the  right  to 
direct  and  control  the  management  of  the 
automobile;  and  that  all  her  suggestions  as 
to  the  running  of  the  car  were  in  favor  of 
the  utmost  care  and  caution. 

There  is  no  testimony  whatever  tending  to 
show  that  the  relation  of  master  and  servant, 
or  prindpal  and  agent  existed  between  her 
and  the  driver,  or  that  she  would  have  been 
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responsible  to  third  parties  for  the  negligence 
of  the  driver. 

Upon  a  motion  for  a  new  trial,  his  honor 
thus  explained  the  reasons  for  his  limited 
charge: 

"There  was  no  evidence  in  the  case*  which  in 
any  degree  tended  to  show  any  other  relation, 
existing  between  the  parties  riding  in  the  anto- 
mobiJe,  except  that  of  persons  engaged  in  a 
common  enterprise  or  purpose.  There  was  no 
evidence  brought  to  the  attention  of  the  presid- 
ing judge,  which  in  any  way  tended  to  show  that 
the  plaintiff  was  riding  in  the  automobile  as  the 
invited  guest  of  the  driver,  or  of  any  other  per^ 
'  son,  or  that  the  automobile  was  hired  or  being 
driven  by  any  hired  driver.  It  is,  of  course, 
well  settled  thai  where  one  U  in  an  auiomohtte 
by  invUaUon  of  onoiheTf  or  is  being  driven  in  a 
hired  vehicle  whereof  the  driver  is  furnished  by 
the  owner,  the  negligence  of  the  driver  in  such 
0090  cannot  he  Unpuied  to  the  pa$$enger  ao  rid- 
ing in  9uoh  vehicle.  The  only  view  of  the  evi- 
dence upon  this  point,  discussed  in  the  hearing 
of  the  presiding  judge,  was  the  view  suggested 
by  defendant's  counsel  that  the  persons  engaged 
in  riding  in  the  automobile,  at  the  time  in  con- 
troversy, were  persons  engaged  in  a  common 
enterprise;  and  consequently  the  charge  was  lim- 
ited upon  the  point."    (Italics  added.) 

If  the  circuit  Judge  had  charged  the  law 
to  the  jury,  as  explained  by  him,  In  refusing 
the  motion  for  a  new  trial,  the  verdict  might 
have  been  different. 

He  evidently  entertained  the  erroneous 
view  of  the  law  that  the  negligence  of  the 
driver  of  an  automobile  was  Imputed  to  the 
other  occupants  thereof,  although  the  com- 
mon purpose  was  merely  to  enjoy  tlie  social 
pleasure  of  riding  therein,  without  reference 
to  the  right  of  an  Injured  occupant  to  direct 
and  control  Its  management 

It  was  the  duty  of  the  defendant  to  show 
that  the  plaintllf  was  guilty  either  of  con- 
tributory or  imputed  negligence^  ot  which 
there  was  no  testimony. 

The  charge  of  the  circuit  judge  vras  Inap- 
plicable to  the  facts  of  the  case,  and  tended 
to  confuse  the  jury,  to  the  prejudice  of  the 
appellant. 

These  exceptions  are  sustained. 

Eighth  Exception. 

The  case  of  Welling  v.  Association,  56  S.  O. 
296,  34  S.  E.  409  (which  was  affirmed  on  writ 
of  error  to  the  Supreme  Court  of  the  United 
States,  181  U.  S.  47,  21  Sup.  Ot  631,  45  L. 
Ed.  739),  shows  that  this  exception  cannot 
be  sustained,  as  it  in  no  respect  contravenes 
the  public  policy  or  interests  of  this  state. 

Ninth  and  Tenth  Exceptions. 

The  ninth  exception  cannot  be  sustained, 
as  it  has  not  been  made  to  appear  that  the 
circuit  judge  erroneously  exercised  his  dis- 
cretion in  refusing  to  withdraw  the  statute 
from  the  consideration  of  the  jury. 


Nor  can  the  tenth  exception  be  sustained, 
for  the  reason  that  it  does  not  appear  from 
the  record  that  there  was  a  written  request 
to  charge. 

Eleventh  Exception. 

Even  if  there  was  error,  it  wan  not  inrej- 
udidaL 
For  these  reasons,  I  dissent. 

WATTSy  J^  concura. 


a49  Oa.  498) 
AYERS  V.  CliABIDY.     (No.  1273.) 

(Supreme  Court  of  Georgia.     Nov.  14»  1919.) 

(ByUahue  hy  the  Court.) 

1.  Cbeoitobb'  suit  ^=982~DbBTOB'8  DIBF08I« 
TXON  OF  PBOPXBTT  AB  AGAIRST  OBBDITOX 
WITHOUT  ▲  LIEN. 

This  case  falls  within  the  general  rule  that 
creditors  without  a  lien  cannot  enjoin  thdr 
debtors  from  disposing  of  their  property;  and 
it  ^as  error  to  grant  an  interlocutory  injunc^ 
tion  and  to  appoint  a  receiver. 

(Additional  ByUabue  hy  Editorial  Btaf.) 

2.  LAirnLOBD  JlItd  tenant  ^=»27(K3>— Fzuno 

COUNTXB   AVFIDAVIT   IN    DIBTBXSS. 

The  filing  of  a  counter  affidavit  converts 
a  distress  warrant  into  mesne  process,  and  the 
proceeding  becomes  a  suit  for  rent. 

3.  Abatement  and  bevivai.  ^=»8(2)— Suit  fob 
bent;  pendency  of  distress  pbogeedinos. 

Unless  a  landlord  by  amendment  should 
separate  the  amount  claimed  as  rent  from  the 
amount  claimed  as  damages  for  tenant's  breach 
of  the  rental  contract,  the  plea  in  abatement, 
alleging  the  levy  of  former  distress  warrant,  de- 
fendant's counter  affidavit  and  replevy  bond,  all 
of  which  were  pending  in  the  superior  court, 
was  good. 

4.  LaNDLOBD  and  tenant  ^=S»331(7)  —  lilEN 
FOB  BREACH  OF  CONTBAOT  BT  TENANT  ON 
SHARES. 

For  damages  claimed  by  a  landlord  for 
breach  of  contract  by  tenant  on  shares,  in  fail- 
ing to  plant  or  properly  cultivate,  the  landlord 
could  acquire  no  lien  by  distress  warrant. 

Error  txom  Su];>erlor  Court,  Gwinnett 
County ;  A.  J.  Ck>bb,  Judge. 

Suit  for  injunctlOQ,  etc,  by  W.  R.  Clarldy 
against  John  Ayers.  Injunction  granted 
and  a  receiver  appointed  on  condition,  and 
defendant  brings  error.    Beversed. 

W.  R.  Clarldy  filed  a  petition  in  equity 
against  John  Ayers.  The  plaintiff  alleged 
that  he  rented  51  acres  of  land  in  Gwinnett 
county  to  the  defendant  for  the,  year  1918 ; 
that  the  defendant  was  to  pay  him  as  rental 
one-third  of  the  com*  fodder,  peas,  and  oth- 
er products  raised  on  said  farm  during  said 
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year;  that  the  defendant  was  to  cnltivate 
the  bottom  land  in  corn  and  the  upland  In 
peas,  and  In  addition  was  to  open  np  the 
ditches  on  the  farm  and  do  such  other  work 
as  was  necessary  and  usual  in  the  cultiva- 
tion of  the  crops;  that  the  defendant  failed 
to  plant  any  of  the  upland,  and  planted  only 
about  6  acres  of  the  bottom  land,  which  he 
did  not  properly  cultivate;  that  he  failed  to 
open  up  the  ditches,  and  that  the  only  crop 
actually  raised  on  the  place  was  a  small 
quantity  of  com  of  about  100  or  125  bush- 
els ;  that  the  fodder  was  allowed  to  waste ; 
that  the  com  was  still  ungathered,  and,  due 
to  the  season  and  near  approach  of  winter, 
would  become,  worthless ;  that  had  the  de- 
fendant complied  with  his  contract  and  cul- 
tivated the  land  in  a  husbandlike  manner, 
he  would  have  raised  crops  of  the  aggregate 
value  of  $1,650,  and  the  plaintiff  would  have 
been  entitl^  to  receive  therefrom  the  sum  of 
$550;  and  that  the  defendant  was  insol- 
vent. The  plaintiff  claimed  an  equitable 
lien  on  the  corn  raised  on  the  farm,  *for 
the  damages  suffered  by  reason  of  the  de- 
fendant's breach  of  his  rent  contract  as  here- 
inbefore set  out,"  and  prayed  that  the  de- 
fendant be  enjoined  from  disposing  of  any 
part  of  the  com ;  that  a  receiver  be  appoint- 
ed by  the  court  to  take  charge  of,  gather, 
and  preserve  the  corn;  that  after  the  com 
is  gathered  by  the  receiver,  he  be  directed  to 
deliver  to  petitioner  one-third  thereof  as  his 
rental,  and  that  the  remainder  *'be  impound- 
ed by  the  court  until  petitioner's  damages 
can  be  ascertained  by  a  judgment  of  court, 
and  that  it  be  decreed  that  the  defendant's 
part  of  said  corn  be  sold  and  paid  on  said 
judgment"  The  plaintiff  further  prayed 
for  a  judgment  in  the  sum  of  $550,  for  gen* 
eral  relief,  and  for  process.  To  the  petition 
the  defendant  demurred  upon  the  ground 
that  it  set  forth  no  cause  of  action,  that  the 
plaintiff's  remedy  at  law  was  complete  and 
adequate,  and  that  the  plaintiff  had  no  lien, 
legal  or  equitable,  on  the  com  grown  upon 
the  rented  premises.  The  defendant  also 
ffled  a  plea  in  abatement,  in  which  he  al- 
leged that  on  October  15,  1918,  the  plaintiff 
sued  out  a  distress  warrant  against  the  de- 
fendant, in  which  he  claimed  as  rent  for  the 
farm  the  sum  of  $300 ;  that  the  distress  war- 
rant was  duly  levied  by  an  officer,  and  that 
on  October  16,  1918,  the  defendant  filed  his 
counter  affidavit,  and  gave  a  replevy  bond 
with  solvent  security,  conditioned  to  pay  the 
condemnation  money  and  all  costs  as  pro- 
vided by  law;  that  the  distress  warrant, 
counter  affidavit,  and  bond  were  returned  to 
the  superior  court  of  the  county,  where  the 
same  was  then  pending.  The  d^endant  also 
filed  an  answer,  in  which  all  the  material 
allegations  in  the  plaintiff's  petition  were 
denied.  He  averred  that  he  did  not  rent  the 
entire  place,  but  only  so  much  of  the  bottom 
land  as  he  could  cultivate;    that  this  was 
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well  cultivated;  and  that  he  had  complied 
in  detail  with  his  contract  He  also  alleged 
that  the  plaintiff  was  due  him  a  sum  of 
money  for  labor  performed,  for  which  he 
prayed  judgment  On  the  interlocutory 
hearing  the  evidence  was  conflicting  as  to 
whether  the  defendant  rented  the  entire 
place  or  only  a  portion  of  the.bottcHn  land, 
and  as  to  whether  the  lands  cultivated  by 
the  defendant  were  properly  cultivated ;  and 
also  as  to  whether  the  ditches  were  to  be 
opened  up  by  the  plaintiff  or  by  the  defend- 
ant The  facts  alleged  in  the  plea  in  abate- 
ment, which  were  likewise  set  up  in  the  de- 
fendant's answer,  were  not  ccmtroverted. 
It  was  admitted  that  the  defendant  was  in- 
solvent. The  court  granted  the  injunction 
prayed,  and  appointed  a  receiver,  unlesir 
the  defendant  would  give  bond  in  a  sum 
stated,  conditioned  to  pay  any  judgment 
with  costs  that  the  plaintiff  mi^t  recover. 
The  defendant  excepted. 

G.  F.  Kelley  and  I.  L.  Oakes,  both  of 
Lawrenceville,  for  plaintiff  in  error. 

O.  A.  and  W.  L.  Nix,  both  of  Lawrenceville, 
for  defendant  in  error. 

GEORGB,  J.  (after  stating  the  fftcts  as 
above).  According  to  the  plaintiff's  allega- 
tions, the  defendant  should  have  made  at 
least  600  bushels  of  com,  6,000  bundles  of 
fodder,  and  150  bushels  of  peas,  of  the  total 
value  of  $1,650.  For  one-third  of  this  en- 
tire sum  he  prayed  judgment  against  the  de- 
fendant How  much  is  claimed  as  rent,  and 
how  much  as  damages  on  account  of  the  al- 
leged breach  of  the  contract,  it  is  Impossible 
to  tell.  It  is,  however,  averred  that  the  de- 
fendant actually  made  100  or  125  bushels  of 
com  on  the  rented  premises;  and  it  is  ad- 
mitted that  the  plaintiff  elected  to  sue  out 
a  distress  warrant  for  the  value  of  one-third 
of  the  crops  actually  grown  by  the  defend- 
ant, and  that  the  defendant  had  filed  a 
counter  affidavit,  and  had  given  the  bond  as 
required  by  the  statute. ' 

[2]  The  filing  of  the  counter  affidavit  con- 
verted the  distress  warrant  into  mesne  pro- 
cess, and  the  proceeding  became  a  suit  for 
rent  Hardy  v.  Poes,  120  Ga.  885,  47  S.  B. 
947.  ''Where  a  distress  warrant  has  been 
taken  out  and  levied,  and  a  counter  affidavit 
made  and  returned  into  court  for  trial,  the 
proceeding  amounts  to  a  suit  for  the  rent, 
and  pending  it  an  action  of  complaint  cannot 
be  brought  for  the  rent  covered  by  the  war- 
rant. To  such  an  action  the  pendency  of  the 
former  case  is  a  good  plea,  unless  such  for- 
mer action  is  so  defective  that  no  recovery 
can  possibly  be  had  on  it"  Ghlsholm  v. 
Lewis,  66  Ga.  729.  fiee,  also,  Blam  v.  Ham- 
Uton,  69  Ga.  736. 

[3]  Unless  the  plaintiff  should  therefore, 
by  amendment,  separate  the  amount  claim- 
ed as  rent  from  the  amount  claimed  as  dam- 
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ages  on  account  of  the  breach  of  the  con- 
tract, the  plea  in  abatement  is  good. 

[4]  For  the  damages  claimed  on  account 
of  the  breach  of  contract  the  plaintiff  has 
no  lien.  "Under  a  contract  of  rent  whereby 
the  tenant  agreed  to  pay  to  the  landlord  spec- 
ified fractional  portions  of  the  crops  made 
upon  the  rented  premises,  the  latter,  al- 
though the  former  further  agreed  to  culti- 
vate the  land  'in  a  good  husbandlike  man- 
ner,' and  failed  to  do  so,  was  entitled  to  dis- 
train for  only  the  value  of  such  fractional 
portions  of  the  crops  actually  made,  and  not 
for  such  portions  of  crops  which  might  have 
been  made  if  the  tenant  had  complied  with 
his  contract  as  to  the  manner  of  cultivation." 
Keynolds  ▼.  Howard,  111  Ga.  888,  36  S.  B. 
967. 

[1]  The  general  rule  is  that  a  creditor 
without  a  lien  cannot  enjoin  his  debtor  from 
disposing  of  his  property,  nor  is  he  entitled 
to  have  a  receiver  appointed  to  take  charge 
of  the  defendant's  property.  CivU  Ck)de,  t 
5495;  Authur  v.  Bank  of  Ball  ground,  146 
Ga.  719,  720,  92  S.  E}.  205.  Equity  recogniz- 
es certain  exceptions  to  the  general  rule, 
but  the  facts  in  the  instant  case  do  not 
bring  it  within  any  of  the  exceptions.  The 
case  of  Lewis  v.  Christian,  40  Ga.  187,  is 
cited  in  support  of  the  ruling  made  by  the 
court  below  in  the  present  case.  That  case 
is  not  exactly  similar  to  the  present  case, 
and  we  are  of  the  opinion  that  the  ruling 
there  made  should  not  be  extended.  The 
plaintiff  in  the  present  case  is  a  creditor 
without  a  lien  or  title,  and  the  case  is  with- 
in the  general  rule  above  stated. 

Judgment  reversed. 

All  the  Justices  concur,  except  ATKIN- 
SON, J.,  absent 
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FOUNTAIN  v.  STATB.    (No.  1280.) 
(Supreme  Court  of  Georgia.     Nov.  17,  1919.) 

(8yUabu9  Mf  <^  OowrL) 
1.  CouBTB  ^S942(l)— Cbbation   of  sbpabatb 

DIVISIONS   OF  COUBT  OF  APPEALS. 

The  act  approved  August  19,  1916  (Acts 
1916,  p.  56),  is  not  void  because  in  conflict 
with  Const.  Ga.,  art.  6,  t  2,  par.  9  (Civ.  Code, 
1910,  §  6606),  in  so  far  as  the  General  Assem- 
bly in  said  act  authorizes  jurisdiction  of  the 
Court  of  Appeals  by  "separate  divisions  of  said 
court  consisting  of  members  thereof  comprising 
less  than  the  whole  membership  of  the  court.*' 
This  section  of  the  Ck)nstitation  expressly  au- 
thorizes the  General  Assembly  to  otherwise  pro- 
vide by  statute. 

2.  OOUBTS   ^=:»101— AUTHOBTT   OF  QUORUM  TO 
DEOIDB  PENUINO  OASES. 

Where  there  is  express  authority  to  the 
effect  that  two  members  of  a  division  consist- 


ing of  three  judges  of  the  Court  of  Appeals 
shall  constitute  a  quorum,  such  quorum,  when 
concurring,  may  lawfully  decide  cases  pending 
before  them. 

3.  Courts  ^=»42(1)— Iaqislativs  ASSiaNHEifT 
of   cbihinal  cases  to  ons   division   of 
Coubt  of  Appeals. 
The  act  of  the  General  Assembly  approved 
August  19,  1916  (Acts  1916,  p.  66),  in  so  far 
as  it  provides  that  "all  criminal  cases  shall  be 
assigned  to  one  division,*'  and  that  "each  divi- 
sion shall  hear  and  detemtine,  independently 
of  the  other,  the  cases  assigned  to  it,"  is  not 
void  because  in  oonflict  with  the  (Constitution 
of  Georgia,  art  6,  t  2,  par.  9  (Civ.  Code  1910, 
t  6506).    This  section  of  the  Constitution  ex- 
pressly   authorizes   the    General   Assembly    to 
otherwise  provide  by  statute. 


4.  Cbiminal  law  ^=»304(18)— Judges 
cousts  take  judicial  notice;  election 
of  three  additional  judges  of  cx)ubi  of 
Appeals. 

The  act  approved  August  19,  1916  (Acts 
1916,  p.  56),  is  not  void  because  in  conflict  with 
(Tonst.  Ga.,  art  6,  t  2,  par.  9  (Civ.  Ck>de 
1910,  t  6506),  in  so  far  as  it  provides  for  the 
election  of  three  additional  judges  of  the  0)urt 
of  Appeals.  No  constitutional  amendment  was 
necessary  to  confer  upon  the  General  Assembly 
power  to  increase  the  number  of  the  judges  of 
the  Court  of  Appeals,  since  the  Constitution, 
in  the  clause  invoked,  provided  that  the  0>urt 
of  Appeals  shall,  "until  otherwise  provided  by 
law,"  consist  of  three  judges. 

(a)  The  two  judges  of  the  CSoort  of  Appeals 
who  decided  the  case,  concurring  in  an  affirm- 
ance, did  not  receive  their  commissions  as  such 
judges  by  authority  of  the  act  of  1916.  The 
statement  of  facts  in  the  petition  for  certiorari 
in  this  respect  is  based  upon  misapprehension. 
These  are  facts  of  which  this  court  will  take 
judicial  cognizance. 

6.  Criminal  law  ^e;>869(3>— Ibbelbvajtt  byi- 

DENCE. 

The  court  erred  in  admitting  the  following 
evidence:  "He  [movant]  walked  up  there  and 
just  pulled  the  gun  and  stuck  it  up  the  negro's 
neck,  and  Mr.  Nasworthy  called  him  over  there 
and  told  him  to  come  over  there ;  that  he  would 
run  off  the  music" — there  being  nothing  in  the 
record  to  connect  this  transaction  with  the  homi- 
cide for  which  the  accused  was  on  trial. 

6.  Witnesses  ^=s>287(4) —- Evidence  in  kn- 
tibett  as  to  particulars  of  deceased's 

VIOUnVT  ACTS. 

The  character  of  the  deceased  for  violence 
having  been  put  in  issue,  the  solicitor  general 
on  cross-examination  interrogated  a  witness  in 
regard  to  particular  acts  and  sayings  of  the 
deceased.  (Counsel  for  the  accused  sought  to 
elicit  evidence  of  such  acts  and  sayings  in  their 
entirety,  which,  on  objection,  the  court  refused 
to  allow.    This  was  error. 

7.  Criminal  law  «=>778(11)— Evidence  not 
warranting  instruction  on  flight. 

The  facts  of  the  case  did  not  warrant  the 
charge  of  the  court  on  the  subject  of  flight, 
without  submitting  to  the  jury  for  their  deter- 
mination the  question  of  whether  or  not  the  evi- 
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dence  in  fact  showed  flight  upon  the  part  of 
the  accused.  Accordingly  the  court  committed 
error  in  his  instructions  to  the  jury  on  this 
subject 

&  OTHXB  GBOUITDS  OF  MOTION  FOB  ITKW  TBIAL. 

Other  grounds  of  the  motion  for  new  trial 
need  not  he  dealt  with  in  detail.  They  were 
of  such  character  as  will  not  occur  on  the  next 
trial,  or,  although  subject  to  some  criticism, 
did  not  show  such  error  as  would  require  the 
grant  of  a  new  trial.  No  opinion  is  expressed 
as  to  whether  the  yerdict  was  supported  by  evi- 
dence. 

Certiorari  to  Coart  of  Appeals. 

Charlie  Fotintain  was  convicted  of  yoltm- 
tary  manslanghter,  his  motion  for  a  new 
trial  was  overmled,  and  from  a  judgment  of 
affirmance  by  the  Court  of  Appeals,  Division 
No.  2  (08  S.  E.  178),  he  petitions  for  certiora- 
ri.   Reversed. 

H.  J.  Quincey,  of  Odlla,  John  W.  Ben- 
nett, of  Waycross,  and  Atkinson  &  Bom,  of 
Atlanta,  for  plaintiff  in  error. 

GILBERT,  J.  Tbis  case  comes  on  writ  of 
certiorari  from  the  Court  of  Ai^)eals.  Cn 
October  1,  1917,  by  appropriate  order,  the 
chief  judge  of  the  Court  of  Appeals  divided 
that  court  into  two  divisions  and  designated 
Presiding  Judge  Broyles  and  Judges  Blood- 
worth  and  Harwell  to  constitnte  the  second 
division.  This  case  was  argued  before  the 
second  division  as  thus  designated,  all  three 
of  the  judges  being  present  After  the  argu- 
ment, but  before  the  decision  of  the  case^ 
Judge  Harwell's  term  of  office  expired,  and 
be  was  succeeded  by  Judge  Stephens,  who 
was  assigned  to  the  second  division  In  lieu 
of  Judge  Harwell.  Thereafter  the  case  was 
decided,  Judges  Broyles  and  Bloodworth  con- 
curring In  a  Judgment  of  affirmance,  Judge 
Stephens  not  participating.  A  motion  for  re- 
hearing was  made,  in  which  the  legality  of 
the  judgment  of  affirmance  was  called  in 
question.  The  grounds  ui>on  which  the  mo- 
tion for  rehearing  was  based  are  substantial- 
ly the  same  as  those  contained  in  the  peti- 
tion In  this  court  for  certiorari.  It  Is  con- 
tended that  the  judgment  of  affirmance  ren- 
dered by  the  Court  of  Ai^peals  Is  void,  be- 
cause in  conflict  with  designated  clauses  o^ 
the  Constitution  of  Georgia.  There  are  oth- 
er grounds  assigned  as  a  basis  for  the  cer- 
tiorari upon  which  it  Is  sought  to  set  aside 
tbe  judgment  of  the  Court  of  Appeals,  but 
those  based  upon  constitutional  reasons  will 
be  first  considered. 

[1]  1.  Error  is  assigned  on  the  action  of 
tbe  Court  of  Appeals  in  hearing  and  deciding 
Hie  case  by  one  division  alone,  and  not  by  the 
court  as  a  whole.  It  is  Insisted  that  that 
court  overlooked  the  limitation  upon  its  pow- 
ers contained  in  article  6,  |  2,  par.  9,  of  the 
constitution  of  Georgia  (Civil  Code,  (  6506), 


and  erroneously  adopted  and  pursued  the 
practice  provided  by  the  act  of  the  General 
Assembly  approved  August  19,  1916  (Acts 
1916,  p.  6^,  entitled  "An  act  to  prescribe  the 
number  of  judges  of  the  Court  of  Appeals  of 
this  state,  to  provide  fbr  the  election  of  such 
judges,  to  prescribe  regulations  for  conduct- 
ing the  business  of  said  court,  and  for  other 
purposes,"  there  being  no  provision  in  the 
Constitution  of  this  state,  as  embodied  in  the 
clause  above  mentioned,  or  elsewhere,  "which 
would  authorize  the  General  Assembly  to 
divide  the  jurisdiction  of  the  court  so  that 
such  jurisdiction  might  be  exercised  by  sepa- 
rate divisions  of  said  court  consisting  of 
members  thereof  comprising  less  than  the 
whole  membership  of  the  court.*'  It  is  in- 
sisted that  the  act  of  the  (General  Assembly 
aforementioned  is  unconstitutional  and  void 
and  in  derogation  of  the  provisions  of  the 
Constitution  aforesaid,  in  so  far  as  it  un- 
dertakes to  confer  jurisdiction  on  the  Court 
of  Appeals  to  hear  and  determine  cases  by 
any  number  of  the  members  of  the  court  con- 
stituting less  than  the  whole.  Article  6,  |  2, 
par.  9,  of  the  Constitution  of  Georgia  (Civil 
Code,  t  6506),  was  ratified  and  became  a  part 
of  the  Constitution  of  this  state  on  November 
6,  1906.  This  amendment  to  the  Constitu- 
tion, in  part,  contains  the  following  provi- 
sion: 

"The  laws  relating  to  the  Supreme  Court, 
*  *  *  the  powers,  practice,  procedure,  times 
of  sitting,  •  •  •  and  in  all  other  respects, 
except  as  otherwise  provided  in  tiiig  Constitu- 
tion, and  until  otherwise  provided  by  law,  shall 
apply  to  the  Ck)urt  of  Appeals,  so  far  as  they 
can  be  made  to  apply." 

At  that  time  there  existed  as  a  part  of  the 
Constitution  of  this  state  the  following  pro- 
vision in  regard  to  the  Supreme  Court:* 

"The  court  shall  have  power  to  hear  and  de- 
termine cases  when  sitting  either  in  a  body 
or  in  two  divisions  of  three  judges  each,  un- 
der such  regulations  as  may  be  prescribed  by 
the  General  Assembly.  A  majority  of  either 
division  shall  constitute  a  quorum  for  that  di- 
vision." Article  6,  t  2,  par.  8  (Civ.  Code,  t 
6505). 

This  provision  was  made  expressly  to  ap- 
ply to  the  Court  of  Appeals  by  the  amend- 
ment to  the  Constitution  ratified  on  Novem- 
ber 6,  1906,  and  now  a  part  of  section  6506 
of  the  Code  of  1910.  The  latter  provision, 
adopted  by  the  people  subsequently  to  the 
provision  applicable  to  the  Supreme  Court, 
as  will  be  noted  from  the  portion  quoted 
above,  provided  that  the  laws,  powers,  prac- 
tice, etc.,  of  the  Supreme  Court  should  apply 
to  the  Court  of  Appeals  "until  otherwise  pro- 
vided by  law,"  is  significant  of  the  legislative 
will,  and  is  controlling  upon  the  issue  just 
stated.  We  assume  that  no  one  will  question 
that  the  term  "provided  by  law**  means  pro- 
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vlded  by  statate  law.  3  Words  and  Phrases, 
Second  Series,  1819.  It  Is  apparent  that  the 
framers  of  the  amendment  to  the  Constitu- 
tion were  aware  that  fatore  contingencies 
and  developments  might  demonstrate  the 
necessity  for  providing  rules  for  the  Court  of 
Appeals  which  differed  in  some  respects  from 
thqse  obtaining  in  the  Supreme  Court.  Fur- 
thermore, the  provision  in  the  Constitution 
with  reference  to  the  Court  of  Appeals  did 
not  undertake  to  make  a  hard  and  fast,  iron- 
clad rule  or  uniformity  of  Vules  In  the  two 
courts,  as  is  seen  from  the  provision  that  the 
rules  of  the  Supreme  Court  should  apply 
"so  far  as  they  can  be  made  to  apply."  Act- 
ing upon  the  authority  contained  In  the  Con- 
stitution to  otherwise  provide  by  law,  the 
General  Assembly  by  act  approved  August 
19,  1916  (Ga.  L.  1916,  p.  56),  provided: 

"The  court  shall  sit  in  divisions  of  three 
judges  each,  bat  two  judges  shall  constitate  a 
quorum  of  a  division." 

The  passage  of  this  act  made  Inapplicable 
those  laws  relating  to  the  Supreme  Court  as 
to  powers,  practice,  procedure,  etc.,  such  as 
"where,  for  any  reason,  a  case  Is  heard  in  a 
division  by  only  two  justices,  the  Chief  Jus- 
tice shall  direct  one  or  more  justices  of  the 
other  division  to  participate  in  deciding  it, 
or  that  it  may  be  decided  by  the  court  as  a 
whole,"  as  found  in  the  Civil  Code,  |  6114. 
Subsequently  to  the  passage  and  approval  of 
the  act  of  1916  the  Court  of  Appeals  adopted 
their  rules,  18,  18(a),  and  18(b)  (91  S.  B.  vl). 

[2]  2.  Where  there  is  express  authority  to 
the  effect  that  two  judges  shall  constitute  a 
quorum  of  a  division,  no  reason  appears  for 
holding  that  more  than  two  judges,  who  con- 
cur in  their  opinions,  are  essential  for  the 
rendition  of  a  valid  judgment.  The  existence 
of  a  quorum  would  be  of  no  practical  value 
if  that  quorum  could  not  transact  business. 
The  chief  business  of  the  court  Is  to  decide 
cases.  The  hearing  of  argument  and  the  con- 
sideration of  cases  are  important  prelimi- 
naries to  the  decision  itself.  The  meaning 
of  the  provision  that  two  justices  shall  con- 
stitute a  quorum  of  a  division  must  necessa- 
rily be  that  two  justices  may  render  a  deci- 
sion when  concurring.  This  has  been  ex- 
plicitly decided  by  this  court  Greene  Coun- 
ty V.  Wright,  127  Ga.  150,  56  S.  B.  28&  It 
may  be  remarked  that  at  the  time  when  the 
number  of  the  judges  of  the  Court  of  Appeals 
was  Increased  to  six  the  Supreme  Court  was 
empowered,  under  the  laws  and  Constitution 
of  Georgia,  to  sit  in  two  divisions,  and  either 
division  sitting  alone  might  render  final  judg- 
ment in  any  case  argued  before  it,  and  such 
judgment  had  the  same  force  and  effect  as  if 
rendered  by  the  court  as  a  whole.  Civil 
Code,  §§  6113,  6505.  And  it  was  further  pro- 
vided that  two  justices  of  the  Supreme  Court 
should  constitute  a  quorum  of  a  division. 
Civil  Code,  {  6110.    From  the  creation  of  the 


Supreme  Court  until  the  number  of  its  Jus- 
tices was,  In  1896,  increased  to  six,  it  was 
composed  of  three  justices,  two  of  whom  con- 
stituted a  quorum  and  were  empowered  to 
transact  business.  Moreover,  it  was  their 
uniform  practice,  for  about  half  a  century,  to 
render  decisions  by  two  concurring  justices 
whenever  the  same  was  necessary.  Almost 
the  identical  question  was  decided  In  the  case 
of  City  of  Austin  v.  Nalle,  85  Tex.  520,  22  S. 
W.  668,  960,  the  difference  being  that  In  the 
Texas  case  one  of  the  three  judges  was  dis- 
qualified because  of  interest  That  case  has 
been  followed  by  a  number  of  other  cases  in 
that  state.  Long  v.  State,  59  Tex.  Cr.  B.  103, 
127  S.  Wl  551,  Ann.  Cas.  1912A,  1244,  1251. 
The  notes  subjoined  to  the  last-named  case  as 
it  appears  in  Annotated  Oises  are  numerous 
and  convincing,  covering  the  decisions  of 
many  states.  It  is  insisted,  however,  that 
because  this  case  was  argued  before  three 
judges,  two  judges  were  powerless  to  ren- 
der the  decision.  This  question  is  controlled 
adversely  to  the  plaintiff  in  certiorari  by  the 
case  of  Greene  County  v.  Wright  supra, 
wherein  argument  was  heard  before  a  full 
bendi,  but  Fish,  C.  J.,  did  not  participate  In 
the  decision,  because  of  illness.  Plalntifl^  in 
error  moved  to  vacate  the  judgment  of  affirm- 
ance, on  the  ground  that,  after  a  special 
order  had  been  passed  by  the  court  that  the 
case  be  heard  by  a  full  bench,  they  were  en- 
titled to  have  all  of  the  justices  who  heard 
the  argument  participate  in  the  decision  of 
the  case,  and  tiiat  a  judgment  by  five  justices 
is  Irregular  and  void.  It  was  held  that  if  a 
quorum  of  the  justices  participate  in  the  de- 
cision the  judgment  is  not  void  because  of 
the  failure  of  one  of  the  justices  to  take  part 
in  the  decision. 
[S]  8.  It  is  further  contended  that  this  case 
was  referred  to  the  second  division  of  the 
Court  of  Appeals  under  authority  of  the  act 
approved  August  19,  1916,  supra,  which  pro- 
vided: That  "all  criminal  cases  shall  be  as- 
signed to  one  division/'  and  that  "each  divi- 
sion shall  hear  and  determine,  independently 
of  the  other,  the  cases  assigned  to  it;"  and 
that  these  provisions  are  unconstitutional 
and  void,  because  at  the  time  of  the  passage 
of  that  act  the  Court  of  Appeals  was  or- 
ganized under  the  clause  of  the  Constitution 
found  in  Civil  Code,  {  6506,  and  was  given 
jurisdiction  to  determine  writs  of  error  in 
criminal  cases  less  than  capitaL  That 
amongst  the  other  provisions  of  the  Consti- 
tution was  the  following: 

"The  laws  relating  to  the  Supreme  Court 
•  •  •  the  powers,  practice,  procedure,  times 
of  sitting,  *  •  •  and  In  all  other  respects, 
except  as  otherwise  provided,  ^  *  ^  and  un- 
til otherwise  provided  by  law,  shall  apply  to 
the  Court  of  Appeals,  so  Ult  as  they  can  be  made 
to  apply" 

— and  that  the  portions  of  the  act  of  1916 
above  quoted  are  in  conflict  with  the  section 
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of  the  Oonstltution  aboye  quoted,  and  aro, 
therefore  void.  As  we  have  already  shown, 
the  Ck)n8tltation,  in  the  very  section  Invoked, 
provides  that  the  laws  relating  to  the  Su- 
preme Court  shall  apply  to  the  Court  of  Ap- 
peals **until  otherwise  provided  by  law,"  and 
that  the  General  Asseiqbly  in  the  exercise  of 
that  authority  have  seen  fit  to  otherwise  pro- 
vide by  law  in  the  act  approved  August  19, 
1916  (Acts  1910,  p.  56).  This  contention, 
therefore,  is  untenable,  and  must  be  ruled 
adversely  to  the  plaintiff  in  certiorari. 

[4]  4.  It  is  also  insisted  in  the  petition 
for  certiorari  that  the  Judgment  of  the  Court 
of  Appeals  is  erroneous,  because,  of  the  per- 
sons c<Mistituting  the  second  division  of  the 
Court  of  Appeals,  which  division  decided 
said  case,  only  one  of  them,  Jtidge  Broyles, 
was  legally  qualified  to  sit  as  a  judge  of  said 
court,  and  that  Judges  Bloodworth  and  Har- 
well held  "their  respective  offices  under  a 
commission  issued  in  pursuance  of  an  elec- 
tion held  under  the  supposed  authority  of 
an  act  of  the  General  Assembly  approved  Au- 
gust 19,  1916"  (Acts  1916,  p.  56) ;  and  that 
said  act  of  the  General  Assembly  is  null  and 
void  in  so  far  as  it  provides  for  the  election 
of  three  additional  Judges  of  the  Court  of 
Ai)peals,  because  no  authority  for  this  in- 
crease of  Judges  is  found  in  article  6,  |  2,  par. 
9,  of  the  Ck>nstitution  of  Georgia  (Civil  Ck>de, 
(  6506),  which  was  in  force  at  the  time  of  the 
passage  of  the  act,  "and  because  the  amend- 
ment to  the  Constitution  authorized  by  the 
act  of  August  19, 1916  (Acts  1916,  p.  19).  did. 
not  become  operative  until  its  final  adoption 
by  the  people  and  its  final  proclamation  by 
the  Ctovemor,  which  last  event  occurred  on 
December  6,  1916.  This  contenflon  is  alto- 
gether untenable.  As  was  said  in  the  opin- 
ion in  the  case  of  Joseph  v.  State,  148  Ga. 
166, 169,  96  S.  E.  229,  230: 

"This  constitutional  amendment  was  wholly 
unnecessary  to  confer  upon  the  General  Assem- 
bly the  power  to  increase  the  number  of  Judges 
of  the  (5ourt  of  Appeals  from  three  to  six." 

It  may  be  added  that  the  constitutional 
amendment  found  in  section  6506  of  the  Civil 
Code  provided  that  "the  Court  of  Appeals 
shall,  until  otherwise  provided  by  law,  con- 
sist of  three  Judges.**  Herdn  was  contained 
clear  and  explicit  authority  to  the  CJener al 
Assembly  to  provide  by  law  for  an  Increase 
in  the  number  of  Judges  of  the  Court  of  Ap- 
peals at  its  pleasura  It  is  suggested  by 
plaintiff  in  certiorari  that  some  of  the  ex- 
pressions contained  in  the  opinion  in  the 
Joseph  Case  are  obiter,  and  therefore  not 
binding  authority  in  the  present  case.  The 
constitutional  attacks  made  on  the  provi- 
sions of  law  touching  the  Court  of  Appeals 
refer  only  to  the  due  process  clauses  of  the 
state  and  federal  Constitutions.  Incidental 
to  and  necessary  to  a  clear  understanding  of 
the  principles  involved  other  principles  of 


law  were  discussed  and  stated.  Strictly 
Gfpeaking,  some  of  these  may  be  obiter. 
Whether  they  are  in  tact  it  is  not  necessary 
for  us  to  decide.  Wherever  the  same  prin- 
ciples are  involved  in  the  present  case  they 
are  reaffirmed,  for  the  reasons  there  stated, 
as  well  as  those  assigned  herein.  The  state- 
ment of  facts  forming  the  basis  of  this 
ground  of  the  certiorari  appear  to  have  been 
a  misapprehension.  Judge  Bloodworth  qual- 
ified as  a  Judge  of  the  Court  of  Appeals  on 
January  2,  1917.  He  succeeded  Judge 
Hodges,  who  was  conunissloned  a  Judge  of 
the  Court  of  Appeals  prior  to  the  Increase 
of  its  members  from  three  to  six.  Judge 
Harwell's  appointment  as  a  Judge  of  that 
court  became  effective  October  1,  1917.  The 
constitutional  amendment  increasing  the 
number  of  the  Judges  and  fixing  the  Jurisdic- 
tion of  the  Court  of  Appeals  was  ratified  on 
November  17,  1916,  and  proclaimed  by  the 
€k>vemor  on  December  15,  1916.  Judge  Har- 
well, however,  did  not  participate  in  the  de- 
cision. These  are  matters  concerning  the 
history  of  our  state  government,  of  which 
this  court  will  take  Judicial  cognizance.  OMl 
Code  1910,  (  5734.  In  the  year  1904  this 
court  took  Judicial  cognizance  of  the  fact  that 
Judge  Cole  was  the  Judge  of  the  Macon  cir- 
cuit during  the  period  between  1865  and  1873. 
Jossey  V.  Brown,  119  Ga.  768,  765,  47  S.  B. 
850. 

[6]  5.  One  ground  of  the  motion  for  new 
trial  assigns  error  on  the  admission  of  the 
following  testimony  over  the  objection  of  the 
accused,  to  wit: 

"He  [movant]  walked  up  there  and  just  pulled 
the  gun  and  stuck  it  up  the  negro's  neck,  and 
Mr.  Nasworthy  called  him  over  there  and  told 
him  to  come  over  there;,  that  he  would  run 
off  the  music.'* 

The  ground  of  the  objection  was  that  this 
testimony  referred  to  a  transaction  between 
the  accused  and  a  party  other  than  the  de- 
ceased, at  a  time  prior  to  the  killing  of  the 
deceased ;  and  that  the  testimony  was  irrele- 
vant and  immaterial,  because  it  tended  to 
prove  upon  the  trial  of  one  charged  with 
crime  a  criminal  transaction  wholly  discon- 
nected and  disassociated  with  the  crime  with 
which  defendant  stood  charged.  It  was  also 
insisted  that  it  was  an  effort  to  put  the  de- 
fendant's character  in  issue,  and  necessarily 
had  the  effect  of  prejudicing  the  Jury  against 
him.  Neither  the  evidence  quoted  above  nor 
the  ground  of  the  motion  based  upon  its  ad- 
mission shows  anything  in  regard  to  the 
length  of  time  between  the  two  transactions, 
nor  anything  in  regard  to  the  circumstances, 
from  whJk:h  it  may  be  ascertained  what  con- 
nection, if  any,  existed  between  them.  From 
the  brief  of  evidence  we  can  learn  merely 
that  the  transaction  referred  to  in  the  evi- 
dence quoted  above  tpok  place  on  the  outside 
of  a  building,  and  that  the  homicide  for 
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whlcb  the  accused  was  on  trial  took  place  on 
the  inside  of  tbe  building.  The  witness,  who 
testified  In  regard  to  both  transactions,  stat- 
ed that  he  was  there  only  25  or  30  minutes. 
It  Is  inferrable  therefore,  that  the  two  trans- 
actions occurred  within  a  period  of  time  less 
than  30  minutes.  A  large  crowd  was  on  the 
Inside  of  the  building,  and  the  testimony, 
taken  altogether,  sheds  no  light  on  the  ques- 
tion of  connecting  the  two  transactions ;  nor 
is  it  shown  how  the  testimony  to  which  ob- 
jection was  made  could  illustrate  the  state 
of  mind  or  the  motive  of  the  accused  or  any- 
thing else  material  to  the  Issue  before  the 
court.  '*In  order  to  Justify  the  admission  of 
evidence  relating  to  an  Independent  crime 
committed  by  the  accused,  it  is  absolutely 
essential  that  there  should  be  evidence  es- 
tablishing the  fact  that  the  independent 
crime  was  committed  by  the  accused,  and 
satisfactorily  connecting  that  crime  with  the 
offense  for  which  the  accused  is  indicted. 
Even  If  the  evidence  establishes  the  commis- 
sion by  the  accused  of  the  Independent  of- 
fense, it  is  inadmissible  until  it  be  shown  sat- 
isfactorily that  the  crime  had  some  connec- 
tion with  the  transaction  then  under  Investi- 
gation." Oawthon  v.  State,  119  Ga.  395,  409, 
46  S.  E.  897,  901.  The  drawing  of  a  pistol 
and  pointing  it  at  an  individual  other  than 
the  deceased,  without  other  facts  appearing 
therefore,  would  be  Inadmissible.  The  gen- 
eral rule  which  prohibits  proof  of  independ- 
ent crimes  unless  there  Is  some  logical  con- 
nection undoubtedly  is  subject  to  a  few  ex- 
ceptions. One  of  the  exceptions  Is  where  the 
evidence  tends  to  prove  malice,  intent,  mo- 
tive, or  the  like,  if  such  an  element  enters  in- 
to the  offense  diarged.  As  we  have  already 
shown,  the  facts  of  this  case  are  not  sufficient 
to  bring  the  evidence  within  this  exception. 
The  other  exceptions  are  obviously  inappli- 
cable. In  the  case  of  Whilden  v.  State,  25 
6a.  396,  71  Am.  Dec.  181,  where  one  was  in- 
dicted for  the  offense  of  stabbing,  it  ap- 
pears that  the  accused  made  two  assaults  on 
the  same  person*  the  interval  between  the 
two  being  half  an  hour.  The  indictment  on 
which  he  was  being  tried  was  based  on  the 
second  assault    In  the  opinion  it  was  said: 

"Unless  the  first  fight  made  a  part  of  the 
second;  that  Is,  unless  it  was  a  part  of  the 
res  gestfi,  *  *  *  the  first  fight  could  not  pos- 
sibly constitute  a  defense  In  a  case  founded  on 
the  second." 

It  was  held  that  the  evidence  was  Inadmis- 
sible. Under  the  facts  of  this  case  as  they 
appear,  the  admission  of  the  evidence  com- 
plained of  was  prejudicial  to  the  accused, 
and  the  error  requires  the  reversal  of  the 
Judgment  overruling  the  motion  for  a  new 
trlaL  On  the  next  trial  it  is  possible,  of 
course,  that  a  proper  foundation  may  be  laid 
for  the  admission  of  the  evidence. 

[6]  6.  The  defendant  had  put  in  issue  the 
character  of  the  deceased  for  violence.    On 


cross-examination  the  solicitor  general  sought 
to  bring  out  from  the  character  witness  evi- 
dence of  particular' acts  and  sayings  of  the 
deceased,  but  declined  to  allow  the  witness 
to  state  the  occurrences  in  their  entirety. 
Counsel  for  the  accused  then  requested  the 
witness  to  state  the  whole  transactions  or 
acts  about  which  he  testified,  showing  what 
the  witness  would  have  sworn  if  permitted, 
and  that  the  same  tended  to  benefit  the  ac- 
cused. Upon  objection  by  the  solicitor  gener- 
al the  court  refused  to  allow  this  testimony. 
We  think  this  was  error.  Where  one  party 
elicits  evidence  as  to  a  part  of  a  conversation 
or  transaction,  the  other  side  is  entitled  to 
have  the  whole  evidence  of  the  same  conver- 
sation or  transaction.     Penal  Code,  {  1030. 

[7]  7.  Error  is  also  assigned  on  the  charge 
of  the  court  on  the  subject  of  flight  It  is  in- 
sisted that  the  facts  did  not  warrant  a  charge 
on  that  subject,  and  that  the  charge  was  in 
itstif  an  incorrect  statement  of  the  law.  The 
facts,  in  our  opinion,  do  not  warrant  a  charge 
upon  the  subject  of  flight,  without  submitting 
to  the  Jury  for  their  determination  the  ques- 
tion whether  in  fact  the  evidence  showed 
flight  upon  the  part  of  the  accused.  It  ap- 
pears that  the  accused,  after  the  homicide 
and  until  his  arrest,  was  no  further  from 
the  scene  than  a  few  hundred  yards,  nor  was 
he  apparently  making  any  effort  to  flee.  The 
charge,  while  subject  to  some  criticism, 
would  not  of  itself,  perhaps,  require  the 
grant  of  a  new  trial. 

[8]  8.  Other  grounds  of  the  motion  for  new 
trial  assign  error  on  the  refusal  of  the  court 
to  continue  the  case  on  account  of  the  ab- 
sence of  one  of  defendant's  counsel ;  because 
the  court  refused  to  grant  a  mistrial,  on  mo- 
tion of  defendant's  counsel,  because  of  the 
arrest  of  one  of  defendant's  witnesses  in  the 
presence  of  the  Jury,  and  on  account  of  im- 
proper argument  of  the  solicitor  general ;  be- 
cause evidence  was  admitted  of  a  portion  of 
a  written  motion  for  continuance  submitted 
by  movant  on  a  previous  occasion,  and  the 
rejection  of  another  portion  of  the  same  writ- 
ten motion;  because  the  court  voluntarily, 
without  cause  and  without  objection  on  the 
part  of  the  state's  counsel,  interrupted  the 
argument  of  one  of  defendant's  counsel ;  and 
because  of  alleged  errors  in  portions  of  the 
charge  of  the  court  Since  the  Judgment  of 
the  court  is  reversed  for  reasons  already 
stated,  we  deem  it  unnecessary  to  deal  tn 
detail  with  these  assignments  of  error.  The 
rulings  in  regard  to  the  motion  to  continue, 
the  refusals  to  declare  a  mistrial,  and  the 
same  interruptions  of  counsel  for  defendant 
while  making  his  argument  to  the  Jury,  will 
not  likely  occur  again,  and  will  have  no  bear- 
ing on  the  next  trial.  The  admission  as  evi- 
dence of  a  portion  of  titie  written  motion  for 
a  continuance  does  not  in  Itself  show  any 
error.  The  portion  rejected  is  not  shown  in 
the  motion  for  new  trial  or  attached  thereto ; 
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and  this  court  has  no  means  of  ascertaining 
whether  it  was  material  or  immaterial. 
There  is  a  written  motion  to  continue,  made 
at  a  preyions  time,  incorporated  as  a  whole 
in  another  ground  of  the  motion  for  new 
trial.  If  this  could  be  considered,  there  are 
portions  of  it  which  are  immaterial  and  in- 
admissible. The  charges  of  the  court  upon 
which  error  is  assigned  are  subject  to  some 
criticism,  but  in  themselves  would  not  re- 
quire the  grant  of  a  new  trial.  They  are 
subject  to  criticism  only  as  to  verbal  inac- 
curacies such  as  are  likely  to  occur,  and  do 
occur,  in  the  trial  of  lengthy  and  hotly  con- 
tested cases.  It  is  sufficient  to  say  that  on 
another  trial  the  presiding  Judge  will  doubt- 
less guard  against  the  verbal  inaccuracies  of 
which  complaint  is  made. 

Judgment  reversed. 

All  the  Justices  concur,  except  ATKIN- 
SON, J.,  absent 


(24  Ga.  App.  430) 

A.  8.  HATCHER  CX).  v.  POSTEaEl,  Solidtop. 

(No.  10366.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

Nov.  19,  1919.) 

(8ylldbu9  "by  ihe  Court,) 

1.  INTOXICATINO  LIQUORS  ^»251  —  GONDEM- 
NATION  or  VEHICLE  Or  aBLUBB  OLAIliINO  UN- 
DBS  BESEEVSD  TITLE. 

In  a  statutory  proceeding  to  condemn  a 
vehicle  illegally  employed  in  the  transportation 
of  intoxicating  liquors,  where  the  owner  of  the 
vehicle  had  conditionally  sold  it,  but  under  the 
terms  of  a  series  of  notes  given  in  payment 
for  the  vehicle  title  was  in  each  note  reserved 
in  the  vendor  until  full  payment  of  the  pur- 
chase money  should  be  made,  the  mere  fact 
that  none  of  the  notes  except  the  last  one  of 
the  series  had  been  attested  as  required  by  law 
or  recorded  would  not  defeat  the  seller's  claim 
of  title  under  his  reservation.  See  Shrouder 
V.  Sweat,  148  Oa.  878,  96  S.  E.  881;  Whites 
V.  State,  23  Ga.  App.  174,  98  S.  B.  171;  Arm- 
ington  V.  State,  100  S.  B.  16.  Therefore  the 
court,  who  was  acting  both  as  fudge  and  Jury, 
erred  in  holding  that  none  of  the  notes  except 
the  last  one  of  the  series  constituted  a  lien  on 
the  vehicle  because  they  had  not  been  attested 
as  required  by  law  or  recorded. 

2.  Pabtioipation  in  tbanspobtation  or  zjq- 

UOB. 

There  was  no  evidence  produced  on  the  trial 
tending  to  show  that  the  vendor  participated 
in  the  criminal  enterprise  or  had  any  notice 
that  the  vehicle  was  to  be  used  in  the  Illegal 
transportation  of  intoxicating  liquors. 


Error  from  City  Court  of  Madison;  K. 
S.  Anderson,  Judge. 

Proceeding  by  A.  G.  Foster,  Solicitor,  for 
the  condemnation  of  a  vehicle  illegally  trans- 
porting intoxicating  liquors,  with  claim  by 
A.  S.  Hatcher  Company.  Judgment  of  con- 
demnation, and  claimant  brings  error.  Re- 
versed. 

Williford  &  Lambert,  of  Madison,  for 
plaintiff  In  error. 

A.  G.  Foster,  of  Madison,  for  defendant  in 
error. 

SMITH,  J.    Judgment  reversed. 

JBNKINS,  P.  J^  and  STEPHENS,  J.*  con- 
cur. 

(24  Qa.  App.  496) 
VAUGHN  V.  CASTLBBERRY.     (No.  10766.) 

(C!ourt  of  Appeals  of  Georgia,  Division  No.  2. 

Nov.  19, 1919.) 

(SyUahua  hy  ihe  Cowri.) 

1.  Parol  bvidsncs  to  bxplatn  latent  and 
patent  ambiquitiss. 

"All  contemporaneous  writings  are  admis- 
sible to  explain  each  other;  and  parol  evidence 
is  admissible  to  explain  all  ambiguities,  both 
latent  and  patent.**    Civ.  Code  1910,  {  6789. 

2.  Evidence  ^s»460(6)— Pabol  bvidbngb  to 
explain  ambiox7ity  in  contract. 

The  contract  in  the  instant  case  was  am- 
biguous as  to  whether  the  lease  of  the  building 
was  included  in  the  consideration  of  $1,600,  for 
which  the  note  and  mortgage  were  given  to  the 
plaintiff,  and  the  court  did  not  err  in  admitting 
parol  evidence  to  explain  this  ambiguity. 

8.  Overruling  of  motion  for  new  trial. 

There  was  evidence  to  support  the  verdict, 
and  the  trial  judge  did  not  err  in  overruling  the 
motion  for  a  new  triaL 

Error  from  City  Oourt  of  Americus;  W. 
M.  Harper,  Judge. 

Action  between  O.  N.  Vaughn,  administra- 
tor, and  H.  0.  Oastleberry.  Judgment  for 
the  latter,  motion  for  new  trial  denied,  and 
the  former  brings  error.    Affirmed. 

Shipp  ft  Sheppard,  of  Americus,  for  plain- 
tiff in  error. 

T.  O.  Marshall,  of  Americus,  for  defend- 
ant in  error. 

SMITH,  J.    Judgment  affirmed. 

JENKINS,  P.  J.,  and  STEPHENS,  J.,  con- 
cur. 


4ts:>For  other 
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(24  Ga.  App.  446) 

INTERNATIONAL  AGRIOULTURAIi  COR- 
PORATION  V.  SUBKR.    (No.  10420.) 

(Court  of  Appeals  of  Georgia,  DiviBion  No.  2. 

Not.  19,  1919.) 

(SyllahuM  ly  <^  Court) 
1.  Master  and  sebvant  ^s>332(3)— Question 

fob   JUBY;     ''SUPEBINTBNDSNT"    OB    *']£ANA- 

gsb"  as  vice  pbincipal. 

Although  the  words  "superintendent,"  "man- 
ager," and  the  like  do  not  necessarily  import 
that  the  employ^  bearing  such  title  was  the 
▼ice  principal  of  the  master,  this  fact,  coupled 
with  the  other  facts  in  the  case,  was  sufficient 
to  raise  a  question  for  the  jury  as  to  whether 
or  not  the  servant  was,  on  the  occasion  in 
question,  the  vice  principal  of  the  master. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Manager ; 
Superintendent.] 

2.  LlABILITT  OF  BHPLOYEB  INTEBIBBINa  WITH 
INDEPENDENT  OONTEAOTOB. 

An  employer  is  liable  if  he  so  interferes 
with  or  assumes  control  over  work  being  done 
by  an  independent  contractor  as  to  create  the 
relation  of  master  and  servant  Oiv*  Code 
1910,  §  4416,  subsec.  5. 

3.  Masteb  and  sebvant  ^=»318(1)— Intbbfbb- 
bncb  with  independent  oontbagtob  obe- 
atino  liability. 

Moreover,  under  the  provisions  of  the  code 
section  cited,  supra,  the  interference  or  as- 
sumption of  control  need  not  necessarily  create 
the  relation  of  master  and  servant,  but  it  is 
sufficient  to  make  the  employer  liable  if  it  is 
such  "that  an  injury  results  which  is  traceable 
to  his  interference."  Johnson  v.  W.  ft  A.  B. 
Ck».,  4  Ga.  App.  186,  GO  8.  B.  1023. 

4.  BiASTEB  AND  SEBVANT  ^s»321  —  InTEBFBB- 
HNCB  WITH  INDEPENDENT  CONTBACTOB  QBE- 
ATINO  T.TABn.TTT  TO  JSMPLOTA  OF  OONTBAO- 
TOB. 

Subsection  6  of  section  4416  of  the  dyU. 
Code  of  1910^  upon  which  plaintiff's  right  of 
recovery  is  based,  is  entirely  applicable  to  the 
particular  facts  of  this  case,  and  the  numerous 
exceptions  to  ^e  charge  of  the  oourt  are  with- 
out substantial  merit,  since  the  charge,  when 
considered  aa  a  whole,  was  free  from  reversible 
error. 

Error  from  City  Gonrt  of  Amerlciui;  W. 
M.  Harper,  Judge. 

Action  by  J.  F.  Suber  against  the  Inter- 
national Agricultural  (Corporation.  Verdict 
for  plaintiff,  motion  for  new  trial  denied, 
and  defendant  brings  error.    Affirmed. 

J.  F.  Suber  brought  suit  against  the  In- 
ternational Agriculture  Oor];)oratlon  for  In- 
juries to  his  minor  son.  The  petition  dis- 
closed that  the  defendant  corporation  owned 
and  operated  a  fertilizer  plant  near  Ameri- 
cas, Ga.,  and  that  it  entered  Into  a  contract 
wltli  one  Ganmiage,  as  an  Independent  con- 
tractor.   Under    this    contract,    which    was 


executed  In  behalf  of  the  defendant  corpora- 
tion by  R.  L.  Parker^  its  superintendent  and 
manager  In  charge,  Gammage  agreed  to 
paint  the  plant  and  famish  the  necessary 
labor,  tools,  and  supplies.  The  Independent 
contractor  employed  the  plaintiff's  minor  son 
as  one  of  his  workmen  to  help  him  paint  the 
plant,  and  It  Is  alleged  that  the  minor  was 
Injared  by  thb  fall  of  the  painter's  swing 
on  which  he  was  working.  On  the  morning 
of  the  day  when  the  Injury  occurred,  the 
defendant's  superintendent  objected  to  the 
way  the  Independent  contractor  had  hang 
the  swing  or  scaffold,  declaring  that  it  would 
materially  injure  the  roof  of  the  building  If 
not  changed,  and  directed  that  it  be  changed 
so  as  not  to  injure  the  roof.  This  objection 
was  met  by  a  statement  from  the  contractor 
that  he  did  not  have  sufficient  rope  to  hang 
the  swing  as  directed  by  the  superintendent 
Whereupon  the  superintendent  furnished  the 
contractor  with  a  grass  rope,  which,  ac- 
cording to  plaintUTs  petition,  looked  sound, 
but  was  in  reality  unsound,  it  having  been 
affected  by  the  add  fumes  of  the  plant  and 
very  much  weakened  by  such  exposure. 
This  rope  which  held  one  end  of  the  painter's 
swing  broke  and  caused  the  injury  sued  for. 
This  suit  is  founded  on  the  idea  that  the 
defendant  corporatioUt  through  its  saperin- 
tendent,  so  interfered  with  and  assumed  con- 
trol over  the  affairs  of  the  independent  con- 
tractor as  to  create  the  relation  of  master 
and  servant  between  the  defendant  corpora- 
tion and  the  petitioner's  minor  son,  and  that 
this  interference  and  assumption  of  control 
was  such  that  the  injury  complained  of  Is 
traceable  thereta.  The  defendant  denied  lia- 
bility on  the  ground  that  Gammage  was 
an  independent  contractor,  and  that  there- 
fore it  did  not  sustain  the  relation  of  mas- 
ter and  servant  to  the  plaintiiTs  son,  and 
b}bo  that  it  was  not  guilty  of  any  actionable 
negligence  In  his  injury. 

The  case  went  to  trial,  and  upon  the  evi- 
dence adduced  the  Jury  returned  a  verdict 
In  favor  of  the  plaintiff.  The  defendant's 
motion  for  a  new  trial  was  overruled,  and 
it  excepted. 

The  material  parts  of  the  evidence  on  the 
vital  questions  in  the  case  are  as  follows: 
O.  R.  Gammage,  the  contractor,  testified: 

''I  was  down  here  at  the  add  plant  on  the  2d 
of  Jtdy,  1917.  I  traded  for  a  Job  down  there 
about  two  or  three  weeks  before  that  date. 
The  trade  wasn't  in  writing  whenever  I  traded 
for  it.  I  signed  a  paper  that  morning  when  I 
went  to  work.  I  had  that  agreement  with  Mr. 
Roy  Parker.  Mr.  Roy  Parker  is  manag^  of 
the  plant  down  there,  superintendent.  Under 
that  agreement  what  I  undertook  to  do  for  him 
was  paint  that  high  work  of  that  acid  plant. 
The  equipment  I  had  for  that  purpose  was  a 
swinging  stage.  •  •  •  The  usual  way  of 
fastening  them  to  a  building  is  we  have  hooks 
made,  and  everybody  uses  hooks  to  put  on  top. 


^s^For  other  cases  see  same  topic  and  KBT-NUMBBB  in  all  Key-Numbered  Dlgeiti  and  Indexes 
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I  bad  hooks.  That  was  attached  to  the  build- 
ing when  we  were  using  it  in  the  ordinary  and 
customary  manner^  hung  over  the  top  of  the 
roof,  the  hooks  was.  The  north  end  of  that 
building  is  about  82  feet  high.  When  I  went 
to  hang  the  platform  we  started  to  hang  it  the 
usual  way,  I  started  to  hang  the  hooks  on  the 
top  of  the  building,  and  Mr.  Parker  says,  'No, 
you  ain*t  going  to  do  that ;  you  will  tear  up  the 
roof  and  will  have  my  roof  leaking.'  He  says, 
"Dp  it  like  you  done  it  before.'  I  says,  'Mr. 
Parker,  I  haven't  got  a  rope.'  He  says,  'I  got 
plenty  of  rope,  300  or  3000  feef — I  forget  which 
he  said.  So  I  says,  'Give  me  a  piece  of  rope.' 
He  got  me  a  piece  about  4  feet  long,  and  I 
told  him  that  wasn't  long  enough;  so  he  got  a 
great  long  rope,  I  reckon  it  was  15  or  20  feet 
long.  That  rope  was  about  one  inch  rope,  may- 
be an  inch  and  a  quarter.  As  to  the  appear- 
ance it  had  as  to  being  perfectly  safe,  I  didn't 
see  anything  wrong  with  it  at  all—no,  sir;  no 
apparent  defects  in  it  at  all;  I  couldn't  see 
any.  If  that  rope  had  been  sound,  its  capacity 
to  hold  was— oh,  it  would  have  held  anything 
that  got  on  it,  I  reckon.  It  would  have  held 
up  a  dozen  or  more  men.  There  was  three 
of  us  on  it.  As  to  how  he  told  me  to  fasten 
that,  whether  to  attach  it  to  the  building,  he  told 
me  to  run  it  through  the  louver  vent  and  hang 
my  hooks  in  it  *  *  *  I  fastened  it  as  he 
told  me  to.  Dude  Slappy,  Philmore  Suber,  and 
Ike  Hudson  were  helping  me  in  that  under- 
taking; they  were  li^orking  for  me.  Suber  and 
Slappy  and  me  were  on  that  platform  when  It 
felL  The  first  time  Mr.  Parker  spoke  to  me 
was  when  I  told  Slappy  to  bring  ma  four  or 
five  boards.  He  told  me  that  I  wasn't  going  to 
hang  those  hooks  on  the  roof;  that  I  would 
tear  up  the  roof.  I  told  him  if  I  tore  it  up 
X  would  fix  it.  I  didn't  change  my  rigging 
or  staging  in  any  way;  did  not  make  any  al- 
terations in  the  rope  or  anything.  I  didn't 
change  the  rope  at  all,  only  had  the  new  rope 
that  Parker  gave  me.  It  was  complete  if  I 
had  hung  the  hooks  on  the  roof;  I  wouldn't 
have  needed  any  other  rope.  If  the  rope  had 
been  good  it  would  have  been  safe." 

J.  L  Hudson  testified: 

"On  July  3,  1917,  I  was  painting  at  the  acid 
plant  with  G.  R.  Gammage.  I  was  working  foi 
him.  I  was  thore  when  the  stage  was  put  in 
position.  They  were  to  swing  it  from  the  roof. 
They  had  hooks  to  hook  over  the  roof.  Mr. 
Parker  objected  to  them  putting  tiie  hooks  on 
the  roof.  They  didn't  have  rope  to  run  through 
the  louver,  and  Mr.  Parker  furnished  them  with 
a  grass  rope.  Mr.  Gammage  told  him  it  wouldn't 
hurt  the  roof;  that  that  was  the  way  it  was 
painted  before,  and  was  the  way  it  ought  to 
be  painted  that  time.  He  told  Mr.  Parker  that 
if  he  should  leave  a  hole  in  tiie  roof  he  would 
patch  the  roof,  .fix  it  back.  Mr.  Parker  would 
not  agree  to  it  then.  I  saw  the  falL  The  west 
end  of  that  swinging  platform  gave  way  first, 
the  rope  broke,  and  the  stage  fell.  The  grass 
rope  that  Mr.  Parker  furnished  them  broke;  I 
know  because  I  saw  fV* 

The  plaintiff's  son,  who  was  injured,  tes- 
tified :  > 

"When  we  started  to  hang  the  hooks  on  the 
roof  Mr.  Parker  told  Gammage  not  to  hang 
the  hooks  on  the  roof.    He  didn't  want  them 


hung  there  because  they  would  tear  up  the' 
roof.  In  reply  to  that  Mr.  Gammage  told  him 
that  he  didn't  have  any  other  way  to  fix  it,  didn't 
have  any  rope  or  anything  to  fix  it  with.  Mr. 
Parker  said  he  would  give  him  some  ropes  so 
he  could  hang  it  on  the  outside  and  not  hang 
it  on  the  roof.  Mr.  Parker  went  and  got  a 
rope  and  told  Gammage  to  fix  it,  but  not  to 
hang  it  on  the  roof.  Gammage  tied  it  arouna  the 
piece  that  goes  up  in  the  center  of  the  build- 
ing. Mr.  Parker  instructed  him  to  do  it  that 
way.  Mr.  Parker  said  he  could  get  some  rope 
for  him.  Mr.  Parker  then  went  and  got  tne 
rope.  He  got  a  grass  rope.  He  got  it  over  in 
one  comer  of  the  building.  At  the  time  I  was 
down  there  and  they  were  putting  up  this  scaf- 
folding to  paint  this  building  I  didn't  know  of 
the  effect  of  acid  fumes,  of  acid  on  grass  ropes 
and  like  substance,  what  effect  it  would  have." 

R.  L.  Parker,  defendant  superintendent, 
testified : 

"I  was  manager  of  the  International  Agricul- 
ture C!orporation  plant  in  Americus,  Ga.,  in 
July,  1917,  and  I  am  now.  I  entered  into  a 
contract  with  Mr.  0.  R.  Gammage  for  certain 
work  there  on  that  building  during  that  year, 
and  Mr.  Gammage  entered  upon  that  work. 
*  *  •*  I  have  been  superintendent  down  there 
seven  yearn  the  first  of  next  month.  I  manu- 
facture acid  phosphate  in  that  building." 

T.  J.  Wallis  testified: 

"I  observed  the  effect  that  fumes  from  the 
acid  plant  and  the  fioating  particles  from  the 
handling  of  acid  would  have  on  grass  ropes, 
sacks,  and  like  substance.  Wherever  they  come 
in  contact  with  the  fumes  which  come  from  the 
mixing  it  would  go  to  pieces  in  littie  or  no 
time.  In  the  process  of  deterioration.  I  don't 
think  they  would  give  any  evidence  of  it  to  an 
unexperienced  mind.  These  fumes  affect  any- 
thing anywhere  in  the  building  where  the  mbc- 
ing  is  going  on." 

little,  Powell,  Smith  &  Goldstein,  of  At- 
lanta, Miller  ft  Jones,  of  Macon,  and  May- 
nard  ft  Williams,  of  Americus,  for  plaintiff 
in  error. 

Shipp  ft  Sheppard  and  Hixon  ft  Pace^  all 
of  Americus,  for  defendant  in  error. 

SMITH,  J.  (after  stating  the  facts  as  above). 
[1,  2]  The  contention  of  plaintiff  In  error 
that  the  evidence  adduced  on  the  trial  was 
insufi3cient  to  show  that  Parker,  its  super- 
intendent and  manager,  was  in  facts  its  vice 
principal  or  alter  ego  is  without  substan- 
tial merit  It  will  be  recalled  that  Parker 
himself  testified  that  he  had  been  for  seven 
years,  and  was  at  the  time  of  the  trial,  the 
superintendent  and  general  manager  of  the 
defendant's  plant  at  Americus,  Ga.,  and  that 
he,  in  behalf  of  the  corporation,  entered  into 
a  contract  with  the  independent  contractor 
to  paint  the  building.  The  testimony  of 
Gammage,  the  contractor,  likewise  shows 
that  Parker  had  general  supervisian  of  the 
plant  whdre  the  injury  occurred,. and  in  be- 
half of  the  corporation  arranged  for  the 
painting  of  the  building  by  the  contractor. 
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In  this  connection  the  record  fortitier  shows 
that  the  plaintiff  in  his  petition  alleged  that 
the  defendant  corporation,  through  its  agent 
and  superintendent,  R.  L.  Parker,  entered 
into  a  contract  with  0.  R.  Gammage,  and 
the  defendant  in  its  answer  says  that : 

"It  owned  and  operated  the  acid  or  mixing 
plant  referred  to  in  the  petition,  and  admits 
that  it  employed  G.  R.  Gammage  aa  an  inde- 
pendent contractor  to  do  some  painting  work 
on  the  said  plant.' 


f» 


<*, 


While  it  1b  tme,  of  course,  that  the  words 
superintendent,"  "foreman,"  "overseer,"  and 
the  like  do  not  necessarily  import  that  the 
employ^  bearing  such  title  was  the  vice 
principal  of  the  master  (Moore  v.  Dublin  Oot- 
ton  Mills,  127  Ga.  609,  66  S.  E.  839,  10  L. 
R.  A.  [N.  S.]  772),  we  do  not  hesitate  to  hold 
that  the  facts  in  the  instant  case  were  not 
only  amply  sufficient  to  show,  but  demanded 
the  conclusion,  that  Parker  was  the  vice 
principal  of  the  defendant  corporation. 

Plaintiff  in  error  further  contends  that, 
even  if  Parker  was  a  vice  principal,  the  in- 
terference relied  upon  was  not  such  as  to 
create  the  relation  of  master  and  servant 
This  contention  Is  without  merit,  since  the 
facts  in  the  case  show  that  the  defendant's 
vice  principal  not  only  Interfered  with  the 
manner  in  which  the  independent  contractor 
and  his  employ^  were  painting  the  build- 
ing, prohibiting  them  from  hanging  the 
hooks  on  the  roof  of  the  building,  but  went 
furtlier,  and  directed  where  and  how  the 
hooks  should  be  hung,  furnishing  than  with 
a  rope  with  which  to  hang  the  scaffold  as 
directed  by  him,  all  of  which  was  contrary 
to  the  usual  manner  which  the  contractor 
generally  employed  in  doing  such  work,  for, 
in  the  words  of  the  only  witness  for  the 
defendant — 

"The  stage  before  [the  contractor  having  pre- 
viously painted  the  defendant's  building]  was 
hung  from  the  top  of  the  building,  from  the  roof. 
The  hooks  were  hung  from  the  top  of  the 
building.  I  did  not  make  an  objection  then, 
hanging  of  it  from  the  roof." 

Also  the  witness  Gammage  testified  that 
Parker  not  only  interfered  and  restrained 
him  from  hanging  the  stage  as  he  had  start- 
ed and  desired  to  do,  but  directed  how  and 
where  he  should  hang  the  hooks  which  sup- 
ported the  stage  or  scaffold.  The  vice  prin- 
cipal having  interfered  and  assumed  control 
to  snch  an  extent  as  to  create  the  relation 
of  master  and  servant,  it  was  his  duty  to 
furnish  the  employ^  with  a  reasonably  safe 
and  sound  rope,  which,  according  to  the  evi- 
dence, he  obtained  from  a  comer  of  the 
building  where  they  had  been  mixing  acid, 
and  neither  the  independent  contractor  nor 
his  employ^  knew  anything  of  the  effect 
of  acid  fumes  on  a  grass  rope,  and  they 
had   no  opportunity   to  examine  the   rope 


furnished  them  other  than  to  casually  ob- 
serve it  while  hanging  the  scaffold.  How- 
ever, the  vice  principal  knew,  or  should  have 
known,  after  his  seven  years  as  manager  of 
the  acid  plant,  of  the  effects  of  acid  fumes 
on  a  grass  rope,  and  should  have  warned 
the  employes  of  the  latent  defects  thereof. 
Civil  Code  1910,  |  3130.  See,  also,  Huey 
V.  Atlanta,  8  Ga.  App.  597»  70  S.  E.  71 0). 

[3,  4]  Moreover,  had  the  evidence  been  In- 
sufficient to  show  that  the  Interference  by 
the  vice  principal  was  such  as  to  create  the 
relation  of  master  and  servant,  the  defend- 
ant in  the  case  would  nevertheless  have 
been  liable  under  the  provisions  of  Civil 
Code  1910,  §  4415,  subsec  5.  This  subsec- 
tion provides  that — 


nr 


'The  employer  is  liable  for  the  negligence  of 
the  contractor  *  *  *  if  tiie  employer  retains 
the  right  to  direct  or  control  the  time  and  man- 
ner of  executing  the  work;  or  interferes  and 
assumes  control,  so  as  to  create  the  relation 
of  master  and  servant,  or  so  that  an  injury  re- 
sults which  is  traceable  to  his  interference." 

Obviously,  therefore,  the  interference  and 
assumption  of  control  need  not  necessarily 
create  the  relation  of  master  and  servant* 
but  it  is  sufficient  to  make  the  employer  li- 
able if  it  is  such  "that  an  injury  results 
which  is  traceable  to  his  interference" — ^the 
conjunction  "or'*  being  used  in  the  Code 
section  in  a  disjunctive  rather  than  a  con- 
junctive sense.  See  In  this  connection  the 
case  of  Johnson  v.  W.  &  A.  R.  Co.,  4  Ga. 
App.  135,  60  S.  E.  1025,  where  it  is  held : 

"For  an  owner  to  interfere  and  assume  control, 
so  that  an  injury  results  which  is  traceal>le  to 
his  interference,  renders  him  liable,  in  this  atate» 
although,  but  for  his  interference,  he  might  have 
been  free  from  liabiUty." 

The  evidence  In  the  case  at  bar  clearly 
established  that  the  injury  for  which  dam- 
ages are  sought  was  traceable  to  the  inter- 
ference of  the  defendant's  vice  principal, 
since  he  furnished  the  contractor  with  the- 
defective  rope  which  broke  and  precipitated 
the  plaintiff's  son  to  the  ground. 

We  have  only  dealt  with  the  main  con- 
tentions of  the  plaintiff  in  error  as  they 
raise  the  vital  questions  In  the  case.  How- 
ever, after  a  careful  examination  and  con- 
sideration of  the  record  before  us,  we  are 
satisfied  that  section  4415,  subsection  5,  so- 
pra,  is  entirely  applicable  to  the  particular 
facts  of  this  case,  and  that  the  numerous 
exceptions  to  the  charge  of  the  court  are 
without  substantial  merit,  since  the  charge, 
when  considered  as  a  whole,  was  free  from 
reversible  error.  Therefore  the  Judgment  of 
the  lower  court  in  overruling  the  motion  for 
a  new  trial  is  affirmed. 

JENKINS,  P.  J.,  and  STEPHENS*  J.,  eon- 
cur. 
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(24  Ga.  App.  467) 

POPE  ▼.  PEEPLES.     (Ko.  10662.) 

(Court  of  Appeals  of  Georgia,  DiviBion  No.  2. 

Not.  19,  1919.) 

(8yllahu»  5y  the  Court,) 

1.  Bbokebb  ^s»82(1)  t*  Btidxnob  in  AonoN 

FOB  00MMIB8I0N. 

The  petition  hx  this  case,  in  which  the 
plaintiff  sought  to  recoyer  commissions  as  a 
sales  broker,  set  forth  a  cause  of  action  based 
on  a  contract  of  listment;  and,  no  special 
objections  being  entered  and  preserved  setting 
up  the  insufficiency  of  the  averments  made  by 
the  petition  relative  to  the  plaintiiTs  contract 
with  the  defendant,  the  averments  as  actually 
made  authorised  the  admission  of  the  plaintifTs 
evidence  establishing  the  contract  of  listment 
sued  on,  and  its  breach  on  the  part  of  the  de- 
fendant. The  eleventh  ground  of  the  motion 
for  a  new  trial  is  therefore  without  merit.  The 
principle  stated  likewise  disposes  of  the  fif- 
teenth ground  of  the  motion. 

2.  EviDXNOE  ^=»99,  143  —  Ex(n:«T78iON  or  zb- 

BXLBVANT  XVIDBNCX. 

The  evidence  set  out  in  the  tenth  ground  of 
the  motion  for  a  new  trial  (which  is  the  first 
ground  insisted  upon)  was  immaterial  and  ir- 
relevant to  the  issues  involved,  and  should  have 
been  excluded  for  that  reason.  Furthormore, 
the  admission  of  this  evidence  might  have  been 
prejudicial  to  the  defendant. 

8.  Bbokebs  ^=s>63(2)— RxrnsAL  ov  fbinohpal 

TO  BEIX  AFFECTED  BT  TEBMB  OF  CONTBAGT. 

The  point  made  in  the  twelfth  ground  of 
the  motion  is  not  sustained  by  the  record.  The 
real  estate  broker  who  is  suing  for  commis- 
sions does  not  allege  in  his  petition  that  under 
defendant's  listment  of  the  property  the  pur- 
chaser was  to  pay  $2,(X)0  in  cash  "and  fZfiOO 
in  notes,"  but  he  alleges  that  $2,0(X>  was  to  be 
IMdd  in  cash  and  the  balance  "upon  such  rea- 
sonable terms  as  would  suit  the  convenience  ol 
such  purchaser  and  which  might  be  agreed  upon 
between  the  said  purchaser  and  the  defendant.** 
The  fact  that  the  purchaser  procured  by  the 
plaintiff  offered  the  entire  $4,000  in  cash  is 
not  to  be  taken  as  a  variance  in  the  authorised 
terms,  since,  under  all  the  evidence,  both  for 
plaintiff  and  defendant,  the  defendant  absolute- 
ly refused  to  sell  at  all,  and  consequently  can- 
not complain  that  the  all  cash  offer  was  one 
which  he  might  reasonably  have  failed  to 
agree  to. 

4.  Bbokebs  ^s»85(1)  ^  Evidkncb  ^s»471(6)  — 
Exclusion  of  opnnoN  bvidenob. 
While  all  legal  testimony  tending  to  show 
that  there  was  no  agreement  in  the  same  sense 
between  the  parties  relative  to  the  alleged 
contract  of  listment  would  be  admissible,  the 


refusal  of  the  trial  Judge  to  allow  the  defend- 
ant to  answer  the  question,  "In  this  conver- 
sation he  (the  plaintiff)  had  with  you,  how  did 
you  regard  the  negotiations?"  was  not  errone- 
ous, since  the  question  could  not  elicit  a  sub- 
stantive fact,  but  an  opinion  only. 

5.  Tbxal  ^s9234(7)— Ghabob  on  bitbden  of 

PBOOF    IN    ACTION     FOB    BBOKEB'B    CbMlHS- 
SIONS. 

-  Although  the  court  had  properly  charged 
the  Jury  that  the  burden  of  proof  rested  upon 
the  plaintiff  to  establish  by  a  preponderance 
of  the  testimony  the  contract  sued  upon  and  its 
breadi  by  the  defendant,  still  in  one  portion  of 
his  charge  he  further  instructed  them  that  the 
defendant  was  required  to  carry  the  burden  of 
proving  his  defense  by  a  preponderance  of  the 
testimony.  At  the  dose  of  his  charge  he  made 
this  jidditional  statement:-  "In  this  matter, 
gentlemen  of  the  jury,  it  has  been  called  to  my 
attention  that  I  might  have  charged  you  in  this 
charge  that  the  defendant  is  required  to  carry 
the  burden  of  the  defense  by  a  preponderance 
of  the  testimony.  That  is  not  the  law,  but  he 
is  only  required  to  prove  to  your  satisfaction 
his  defense  in  this  case.**  Liasmuch  as  the 
answer  in  this  case  is  not  based  upon  any 
matter  of  affirmative  defense,  but  amounts  only 
to  a  denial  that  the  contract  sued  upon  had 
been  made  as  alleged,  even  the  final  statement 
by  the  Judge,  that  the  defendant  "is  only  re- 
quired to  prove  to  your  satisfaction  Us  defense 
in  this  case,"  does  not  correctly  state  the  rule. 
In  a  case  such  as  this  one,  tiie  burden  does 
not  shift,  and  it  is  not  obligatory  on  the  Jury  to 
divide  the  evidence  into  two  parts,  and  deter- 
mine their  belief  provisionally  by  one  of  the 
parts  only;  but  they  may  consider  the  evi- 
dence for  both  sides  as  a  whole  in  all  the  stag- 
es of  their  deliberations,  the  burden  of  proof 
meanwhile  remaining  where  the  pleadings  orig- 
inally placed  it.  Mobley  v.  Lyon,  134  Qa.  125, 
128,  67  S.  E.  668,  137  Am.  St  Rep.  213,  19 
Ann.  Cas.  1004;  Hawkins  v.  Davie,  136  Ga. 
550,  71  S.  R  873;  R.  &  D.  Railroad  Ck>.  v. 
Howard,  79  Ga.  44,  8  S.  E.  426. 

Error  from  City  Ooxxrt  of  Tifton;  J.  H. 
Price,  Judge. 

Action  between  John  Pope  and  J.  B.  Peo- 
ples. Judgment  for  the  latter,  and  the  form- 
er brings  error.   Reversed. 

R.  El  Dinsmore»  of  Tifton,  for  plaintiff  in 
error. 

R.  D.  Smith,  of  Tifton,  for  defendant  in 
erroir. 

JENKINS,  P.  J«   Judgment  reversed. 

STS;PHENS  and  SMITH,  JJ.,  concur. 
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(24  Oa.  App.  BIO) 

COVIN  V.  CAIRO  BANKING  CO. 

CAIRO  BANKING  CO.  v.  COVIN. 

(Sob.  10402,  10508.) 

fCotirt  of  Appeals  of  Georgfia,  IMvision  No.  2. 

Nov.  26,  1919.) 

(ByUabuB  hy  the  Court.) 

1.  DZSOBETZON  TO  OBAUT  ▲  FIBST  NEW  TBIAL. 

Under  the  evidence  in  thia  case  this  court  is 
unable  to  say  that  the  court  below  abused  its 
discretion  in  the  first  ^ant  of  a  new  trial,  even 
though  it  appears  that  a  different  judge  than  the 
one  who  tried  the  case  was  then  acting.  See, 
in  this  connection.  Van  Giesen  v.  Queen  Insur- 
ance Co.,  132  Ga.  515,  64  S.  B.  456 ;  Ga.  So.  ft 
Fla.  Ry.  Co.  v.  Bryan,  15  Ga.  App.  253,^82  S. 
£.  913.  The  judgment  complained  of  in  the 
main  bill  of  exceptions  is  therefore  affirmed. 

2.  Appeal  and  bbbob  «=»671(6)— Insuffi- 
cient OBOSS-BILL  OF  EXCEPTIONS. 
The  cross-bill  of  exceptions  assigns  error 
upon  exceptions  pendente  lite  taken  to  the  or- 
der of  the  trial  court  refusing  to  sustain  and 
overruling  the  plea  of  res  adjudicata  interposed 
by  the  defendant.  The  assignment  of  error  con- 
tained in  the  exceptions  pendente  lite  is  as  fol- 
lows: "The  issue  as  to  the  plea  of  res  adjudi- 
cata was  submitted  to  the  presiding  judge  for 
determination  without  the  intervention  of  a  jury, 
and  said  plea  of  res  adjudicata  was  not  sustain- 
ed by  the  court  and  was  overruled;  the  court 
holding  that  the  former  suit  was  not  between 
the  same  parties  and  was  not  the  same  cause  of 
action  as  that  appearing  in  the  suit  at  bar,  to 
which  ruling  and  judgment  of  the  court  defend- 
ant then  and  there  excepted,  now  excepts,  and 
assigns  the  same  as  error."  The  judgment  thus 
excepted  to  is  in  the  following  language:  "The 
foregoing  plea  of  res  adjudicata  is  not  sustain- 
ed, and  is  therefore  overruled,  as  not  being  same 
parties  and  same  subject-matter."  Held,  the 
language  used  in  the  judgment,  and  in  the  ex- 
ceptions pendente  lite  assigning  error  thereon, 
must;  when  taken  together,  be  construed  as 
meaning  that  the  court,  acting  am  both  court 
and  jury,  passed  upon  the  issue  raised  by  the 
plea  of  res  adjudicata  after  a  hearing  had  there- 
on, and  not  merely  upon  its  legal  sufficiency  as 
against  a  motion  to  dismiss.  On  such  a  hearing 
there  must  necessarily  have  been  introduced  in 
evidence  the  entire  record  of  the  former  action, 
since  to  simply  attach  copies  thereof  to  the  plea 
.was  not  auffidont  Findley  v.  Johnson,  84  Ga. 
69,  10  S.  B.  694.  Thus,  while  the  plea  of  res 
adjudicata,  together  with  the  alleged  copies  of 
the  former  proceedings  attached  thereto,  is 
specified  in  the  cross-bill  of  exceptions,  and  is 
set  forth  in  this  record,  yet  the  record  of  the 
former  suit,  in  which  it  is  claimed  that  the 
questions  here  raised  were  determined,  is  not 
set  forth  in  the  bill  of  exceptions  or  in  a  bri^ 
of  the  evidence,  nor  in  any  way  properly  au- 
thenticated, and  therefore  the  objection  made 
to  the  consideration  of  the  cross-bill  must  be 
sustained.  Hodges  v.  Talbert,  135  Ga.  253,  69 
S.  E.  103(3).  See,  also,  OutU  v.  Scandrett,  108 
Ga.  620,  623,  34  S.  E.  186;  Hall  County  v. 
Gilmer,  123  Ga.  173,  51  S.  E.  307. 


Error  from  City  Ck>urt  of  Cairo;  W.  M. 
Harrell,  Judge. 

ActioD  between  L.  B.  Gorln  and  Cairo 
Banking  Company.  From  the  Judgment  the 
former  brings  error,  and  the  latter  takes  a 
cross-bill  of  exceptions.  Affirmed  on  main 
bUl  of  ezceptions,  and  cros»4>ill  dlrnnlBHed. 

P.  C.  Andrews,  of  Thomasvllle,  tnd  S.  P. 
Cain,  of  Cairo,  for  plaintifC  in  error. 

M.  L.  Ledford,  Jeff  A.  Voige,  and  Bell  & 
Weathers,  all  of  Cairo,  for  defendant  In  error. 

JENKINS,  P.  J.  Judgment  affirmed  on 
main  hill  of  exceptions;  croes-bill  dismissed. 

STEPEO^^S  and  SMITH,  JJ.,  concur. 


(24  Oa.  App.  6(»> 
STEWART  BROS.  T.  COOK.     (No.  10474.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

Nov.  26,  1919.) 

(SytMnu  by  the  Court.) 
1.  Landlobd  and  tenant  ^s»53(l),  63(1)— 

PBIlfOIPAL    AND     AOBNT    ^s»25(2)— VENDOR 
AND   PUBGHASEB    ^S>196— TENANT'S    DENIAL 

or  iandlobd's  title;  tbnanot  and  uabil- 

ITT  fob  bent  AFTEB  SALE. 

Mrs.  Winie  C.  Cook  leased  certain  lands  to 
Stewart  Bros,  for  the  years  1913,  1914,  and 
1915  at  a  stated  yearly  rental.  During  the 
year  1916  Mrs.  V.  C  (jonyers,  as  agent  for  Mrs. 
Cook,  took  out  a  distress  warrant,  claiming 
for  Mrs.  Cook  a  certain  sum  as  balance  of  rent 
due  under  the  lease  contract  for  the  year  1915. 
Stewart  Bros.,  filed  a  counter  affidavit,  alleg- 
ing that  the  relation  of  landlord  and  tenant 
did '  not  exist  between  Mrs.  Cook  and  them- 
selves. They  also  undertook  to  plead  a  set- 
off growing  out  of  th^  services  rendered  Mrs. 
Cook  in  connection  with  the  sale  of  said  land 
to  one  CJoggins,  which  set-off  they  contended 
they  had  the  right  to  interpose  by  reason  of 
the  fact  that  Mrs.  Ck)ok  was  a  nonresident  of 
this  state.  On  the  trial  of  the  distress  war- 
rant proceedings,  Stewart  Bros.,  offered  in  evi- 
dence a  recorded  deed  of  conveyance  dated  De- 
cember 31,  1918,  under  which  Mrs.  Cook  had 
conveyed  the  rented  premises  to  the  said  Mrs. 
Conyers.  They  also  offered  in  evidence  a  bond 
for  title  from  Sirs,  (jonyers  to  Coggins  dated 
October  16,  1916.  Both  of  these  instruments, 
upon  objection  made  by  Mrs.  Cook,  were  ex- 
cluded from  evidence,  as  was  all  evidence  relat- 
ing to  any  sale  of  said  land,  together  with  all 
evidence  offered  to  prove  the  fact  of  the  non- 
residence  of  Mrs.  Cook.  Upon  the  condusion 
of  the  testimony  the  trial  judge  directed  a 
verdict  in  favor  of  the  plaintiff  in  the  amount 
distrained  for.  Stewart  Bros,  except  to  the 
exclusion  of  the  said  evidence,  and  to  the  action 
of  the  court  in  directing  a  verdict  against  them. 
Held: 

1.  "The  tenant  cannot  dispute  the  landlord's 
title,  nor  attorn  to  another  claimant  while  in 
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possession**  (Giy.  Code  1910»  i  3098);  bnt 
where  the  landlcnrd  parts  with  his  title  pend- 
ing the  lease,  the  tenant  thereupon,  and  by  op- 
eration of  law,  in  the  absence  of  any  reservation 
to  the  contrary,  becomes  the  tenant  of  the 
purchaser  (Grizzle  v.  Gaddis,  75  Ga.  860,  854) ; 
and  in  snch  a  ease  the  right  to  recover  rent 
which  had  not  accmed  at  the  time  of  the  sale 
is  therefore  ordinarily  not  with  the  original 
landlord,  but  rests  in  the  vendee.  Powell's  Ac- 
tions for  Land,  |  369.  In  such  a  case,  where 
the  former  landlord  attempts  to  distrain  for 
subsequently  accruing  r^it,  the  tenant  is  not  es- 
topped from  denying  the  relationship  of  land- 
lord and  tenant  by  showing  that  during  the 
term  of  the  tenancy  the  landlord  conveyed  his 
title  to  another,  to  the  rented  premises,  as 
this  does  not  involve  a  dispute  as  to  the  title 
held  by  the  landlord  at  the  time  the  contract 
for  rent  was  made,  but,  on  the  contrary,  neces- 
sarily involves  an  admission  that  the  landlord 
then  had  title.  Garrison  v.  Parker,  117  Ga« 
587,  540,  43  S.  E.  849;  Beall  v.  Davenport, 
48  Ga.  166,  168,  16  Am.  Rep.  666;  Raines 
V.  Hindman,  136  Ga.  450,  452,  71  S.  B.  788, 
88  L.  R.  A.  (N.  S.)  863,  Ann.  Cas.  1912C,  847 ; 
Ferguson  v.  Hardy,  59  Ga.  758.  See,  also, 
note  to  Glidden  v.  Investment  Co.,  L.  R.  A. 
1915C,  228  (2a) ;  Speicher  v.  Lacy,  28  Okl.  541, 
115  Pac  271,  35  L.  R.  A.  (N.  S.)  1066,  and 
note ;  16  R,  0.  L.  915,  8  422.  But  where,  as 
in  this  case,  tiie  distress  warrant  is  instituted 
by  the  vendee  as  agent  for  the  original  land- 
lord, not  only  would  such  vendee  be  estopped 
from  claiming  the  rent  on  her  own  behalf,  but 
such  action  on  her  part  is  sufficient  to  con- 
clusively show  that  under  the  terms  of  the  sale 
the  original  relation  of  landlord  and  tenant 
had  not  been  disturbed,  and  that  the  rent  re- 
mained due  and  owing  as  originally  provided. 

2.  Appeal  and  ^brbob  ^s»1056(1>— Habmlbss 

EBBOB  B7  BEJlSOnON   OF  BVXllKNOB. 

The  rejection  of  the  evidence  offered  for 
the  purpose  of  showing  the  fact  of  nonresidenea 
of  Mrs.  Cook  could  not  have  been  harmful  to 
defendants,  since  not  only  did  the  defendant  en- 
tirely fail  to  supply  any  valid  testimony  show- 
ing the  contract  for  the  services  by  reason  of 
which  the  set-off  is  claimed,  but  at  the  time 
the  alleged  sale  to  Goggins  was  effected,  the 
defendants  themselves  contend  that  title  to  the 
land  had  long  since  passed  out  of  the  plaintiff. 

Error  from  Superior  Court,  Rodcdale  Coun- 
ty; C.  W.  Smltb,  Judge. 

Distress  warrant  proceedings  by  Mrs.  Wil- 
lie C.  Cook  against  Stewart  Bros.,  wltli  coun- 
ter affidavit  denying  tenancy  and  a  plea  of 
set-off.  Verdict  directed  for  plaintiff,  and 
defendant  brings  error.   Affirmed. 

A.  C.  &  J.  H.  McQdla,  of  Conyers,  for 
plaintiff  in  error. 

J.  R.  Irwin,  of  Oonyers,  for  defendant  In 
error. 

JBNKINS,  P.  J.    Judgment  affirmed. 

8TICPHENS,  J.,  concurs.  SMITH,  J.,  dis- 
qnalifled. 


(24  Oft.  App.  478) 

MIKCEY   ▼.   EDWARDS.      (No.    10604.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

Nov.  19,  1919.) 

(ByUabue  5y  ihe  Court) 
ExBormoN  ^=»185— On  failxtrb  of  OLAiicAirr 

TO   FEUB   AFVIDAVrr  WITH  UEVTINO  OITTCSB; 
PUBOHASEB  ACQUIBB8  GOOD  VTTLE. 

Where  property  is  levied  upon  under  an 
execution  and  a  daim  is  filed,  and  the  claim- 
ant takes  and  subscribes  the  oath  in  forma 
pauperis  provided  for  by  section  6164  of  Civil 
0)de  1910,  but  files  the  affidavit  with  the  clerk 
and  fails  to  file  it  with  the  levying  officer,  as 
provided  by  law,  and  the  property  is  sold  under 
a  ''short  order"  regularly  granted  by  the  ordi- 
nary, the  purchaser  at  the  sale  obtains  a  good 
title  thereto.  The  ruling  here  made  is  squarely 
controUed  by  what  was  held  by  the  Supreme 
C!ourt  in  Wilson  v.  Garrick,  72  Ga.  660.  The 
request  by  counsel  that  the  Supreme  Court  be 
asked  to  review  that  case  is  denied.  See,  as 
bearing  somewhat  upon  the  principle,  Reynolds 
Banking  Co.  v.  Southern  Pacific  Guano  Co., 
140  Ga.  498,  79  S.  E.  132 ;  Reynolds  Banking 
Co.  V.  Beeland,  23  Ga.  App.  228,  97  S.  B.  861. 

Error  from  Superior  Court,  Barrow  Coun- 
ty; A.  J.  Cobb,  Judge. 

Prooeedings  on  execution  between  Martha 
Mincey  and  G.  W.  Edwards.  Judgment  for 
the  latter,  and  the  former  brings  error.  Af- 
firmed. 

J.  M.  Merritt,  of  Jefferson,  and  Thoa.  J. 
Shackelford,  of  Athens,  for  plaintiff  in  error. 

R.  B.  Russell,  Jr.,  of  Winder,  for  defendant 
in  error. 

JENKINS,  P.  J.   Judgment  aflSrmed. 

STEPHENS  and  SMITH,  JJ.,  ooncor. 


(24  Oa.  App.  487> 

PACIFIC  MUT.  UFB  INS.  CO.  v.  MBI^ 
DRIM.    (No.  1069&) 

(Court  of  Appeals  of  Georgia,  Division  No.  2, 

Nov.  19, 1919.) 

(ByUdbua  ly  the  Court.) 

1.  INSU&ANGB        ^S»466  —  STTFVIOXBITOT        OF 

AMBNnsD  PSTrciO!nr  in  Aono9  on  AOOXDBNT 
pouot;  embolus. 

-  The  petition  as  amended  set  forth  a  cause  of 
action,  and  the  trial  judge  did  not  err  in  over- 
ruling the  general  demurrer. 

(Additional  SyUabus  hf  Bditorial  Staff.) 
2.  INSUBANOB  ^ss»455— ''Aooidbnt"  and  "ao- 

CIDBNTAIm" 

"Accident"  and  "acddental,''  as  used  in 
policies  covering  accidental  deatii  or  injury  by 
aeddent  or  accidental  means,  are  presumed  to 
be  employed  in  their  ordinary  and  popular  sense 
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an  meaning  happening  by  chance,  unexpectedly 
taking  place,  not  according  to  the  usual  course 
of  things,  an  event  occurring  without  the  fore- 
sight or  expectation  of  the  person  acted  upon  or 
affected  by  it 

[Ed.  Note.— For  other  definitions^  see  Words 
and  Phrases,  First  and  Second  Series,  Accident ; 
AccidentaL] 

8.    InGTUBANOE     ^=3>146(8)— GONSTBUOTIOIY      OF 
POLIGIBS  FATOBABIJB  TO  INSUBBD. 

PoHdes  of  insurance  are  to  be  construed 
most  liberally  in  favor  of  the  insured  and  most 
strongly  against  the  insurer, 

Jenkins,  P.  J.,  dissenting. 

Error  from  Superior  Court,  CSiatham  Cbon- 
ty ;  P.  W.  Meldrim,  Judge. 

Action  by  J.  L.  Meldrim  against  the  Pacific 
Mutual  Life  Insurance  Company.  Demurrer 
to  petition  overruled,  and  defendant  brings 
error.    AfiSrmed. 

Saussy  ft  Saussy,  of  Savannah,  for  plaintiff 
in  error. 

Osborne,  Lawrence  &  Abrahams,  of  Savan- 
nah, for  defendant  in  error. 

SMITH,  J.  [1]i  This  was  a  suit  upon  a 
policy  of  insurance  which  covered  "bodily 
injury  sustained  during  the  term  of  this  poli- 
cy through  accidental  means  *  *  *  re- 
sulting directly.  Independently  and  exclusdve- 
ly  of  all  other  causes  in  death."  The  mate- 
rial allegations  of  the  petition  are  as  follows: 

''Deceased  was  attacked  with  appendicitiB  De- 
cember 9,  1916.  He  was  operated  upon,  upon 
the  same  day.  Deceased  recovered  from  the 
disease  of  appendicitis  and  the  operation  there- 
for at  6:30  p.  m.  December  18th.**  That  "on 
the  20th  day  of  December,  1916,  plaintiff  [the 
deceased]  having  a  wound  in  his  side  caused  by 
an  operation  for  appendicitis  from  which  he  had 
fully  recovered,  an  embolus  from  some  acci- 
dental cause  became  attached  to  the  wound, 
and  said  embolus,  from  accidental  means,  inde- 
pendently and  exclusively  of  all  other  causes, 
was  separated  from  said  wound  and  was  pro- 
jected through  the  veins  of  the  body  of  deceased 
to  his  heart  and  killed  him  almost  immediately. 
An  embolus  is  an  infinitesimal  particle  of  for- 
eign matter.  It  may  come  from  an  infinites- 
imally  small  blood  dot  which  hardens  and 
accidentally  escapes  or  resists  antiseptics. 
Plaintiff  [deceased]  charges  that  an  embolus 
lodged  upon  the  surface  of  the  wound,  floating 
through  the  air  lodged  upon  the  wound.  This 
embolus  escaped  or  resisted  the  antiseptics. 
While  lying  in  bed  propped  up  on  pillows  de- 
ceased slipped  off  the  pillows,  and  the  head  of 
deceased  dropped  suddenly  oft  the  pillows,  and 
the  Jar  of  the  body  of  the  insured,  inddent  to 
this  fall,  separated  the  embolus  from  its  lodg- 
ment on  the  surface  of  the  wound,  and  was 
taken  up  by  the  blood  projected  tiirough  the 
veins  to  the  heart,  and  caused  the  death  of  the 
insured.  Insured  was  a  strong,  muscular  man. 
He  was  strong  and  in  normal  condition.  The 
lodgment  or  formation  of  an  embolus  in  a  wound 
is  a  rare  and  unusual  occurrence,  is  the  result 
of  a  chance,  and  not  to  be  expected.    When  an 


embolus  becomes  detached  from  a  wound,  it  is 
a  most  rare  and  unusual  occurrence  for  it  to  he 
taken  up  by  the  blood  and  projected  through 
the  veins  to  the  heart.  Such  an  occurrence  is 
so  rare  as  not  to  be  reasonably  antldpated.** 

It  was  further  alleged  that — 

"The  disease  of  appendidtls,  from  which  the 
insured  was  suffering,  did  not  contribute  to  the 
death  of  the  insured,  and  had  no  connection 
therewith,  other  tban  that  the  wound  in  his 
body  for  the  purpose  of  amputating  the  appen- 
dix had  not  healed  up,  and  it  was  upon  the  sur- 
face of  the  wound  that  the  embolus  lodged  and 
formed,  and  from  whidi  it  was  projected  into 
the  heart" 

The  defendant  filed  a  demurrer  to  the  peti- 
tion as  amended,  which  was  overruled,  and 
it  excepted.  The  determination  of  the  case 
depends  upon  whether  or  not  the  facts  quot- 
ed from  the  plaintiff's  petition  make  out  a 
case  of  acddent  within  the  meaning  of  the 
acddent  policy  sued  upon,  sufildent  to  with- 
stand a  general  demurrer. 

Able  counsel  for  the  insurance  company 
strongly  contend  that  the  insured*s  death  was 
not,  under  the  allegation  of  the  petition, 
brought  about  through  "acddental  meai£i," 
and  that,  even  If  the  insured  did  suffer  an 
acddent,  his  death  did  not  result  "directly, 
independently  and  exduslvely  of  all  other 
causes  of  death,"  but  that  his  death  was 
caused  by  the  disease  of  appendidtls  with 
which  he  was  afilicted,  and  the  means  taken 
for  his  rdief — the  operation.  To  us  the  fact 
that  the  petition  shows  that  the  wound  caus- 
ed by  the  operation  upon  the  insured  had  not 
completely  healed,  whidi  may  or  may  not 
have  contributed  to  the  death  of  the  insured, 
would  not  necessarily  render  the  petition 
subject  to  general  demurrer,  and  this  is  true 
although  it  is  stipulated  in  the  contract  of 
Insurance  that  the  insurer  would  only  be 
liable  when  death  was  caused  by  acddental 
means  resulting  directly,  independently,  and 
exduslvely  of  all  other  causes.  The  fact 
that  the  insured  had  suffered  an  attadc  of 
appendidtls,  been  operated  upon,  and  the 
wound  had  not  healed,  and  that  his  death 
might  or  might  not  have  resulted  therefrom 
independently  and  exduslvely  of  the  alleged 
acddent,  is  immaterial,  the  true  question  in 
the  case  being  whether  or  not  he  would  have 
died  at  the  time  that  he  did  die  if  it  had 
not  been  for  the  acddent  alleged  to  have  oc- 
curred; and,  in  view  of  the  all^ations  con- 
tained in  the  petitloo*  this  is  a  question  for 
determination  by  a  Jury.  In  other  words,  we 
think  the  circumstances  alleged  in  the  peti- 
tion were  suflldent  to  withstand  a  general 
demurrer,  and  the  trial  Judge  did  not  err 
in  so  holding.  The  question  of  proximate 
cause  is  purely  a  Jury  question.  Of  course, 
had  the  petition  showed  condusively  that 
the  facts  alleged  to  be  an  acddent  were  In- 
suffldent  to  bring  them  within  the  mean- 
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ing  ot  that  term,  it  would  bave  been  subject 
to  general  demurrer,  since  the  policy  sued 
vpon  was  an  accident  policy.  In  this  connec- 
tioii  it  will  be  re'called  that  the  petition  al- 
leged that  the  insured,  "while  lying  in  bed 
propped  up  on  pillows,  slipped  off  the  pil- 
lows, and  the  head  of  deceased  dropped  sud- 
denly off  the  pillows,  and  the  jar  of  the  body 
of  the  insured,  incident  to  this  fall,  separat- 
ed the  embolus  from  its  lodgment  on  the 
surface  of  the  wound,  and  was  taken  up  by 
the  blood  and  projected  through  the  yeins 
to  the  heart"  This  allegation  precludes  us 
from  saying  as  a  matter  of  law  that  an  ac- 
cident was  not  alleged. 

[2]  'The  terms  'acddenf  and  'accidental,' 
as  used  in  Insurance  policies  covering  acci- 
dental death,  or  injuries  by  accident  or  ac- 
cidental means,  are  presumed  to  be  employed 
in  their  ordinary  and  popular  sense  as  mean- 
ing happening  by  chance;  unexpectedly  tak- 
ing place ;  not  according  to  the  usual  course 
of  things;  or  not  as  expected;  an  event 
whidi  takes  place  without  the  foresight  or 
expectation  of  the  person  acted  upon  or  af- 
fected by  the  event  •  •  •  An  event  hap- 
pening without  any  human  agency,  an  event 
which  under  the  circumstances^  is  unusual 
and  not  expected  to  the  person  to  whom  it 
happens."  1  Corpus  Juris,  425.  See,  also, 
Atlanta  Accident  Ass'n  r.  Alexander,  104 
Ga.  709,  SO  S.  B.  939,  42  L.  R.  A.  188,  in 
which  it  was  held  that  where  a  blacksmith, 
a  hale  and  hearty  man,  in  striking  a  slant- 
ing blow  with  a  sledge  hammer,  suddenly 
felt  a  severe  pain  in  the  lower  part  of  his 
abdomen  wldch  proved  to  be  a  rupture,  pro- 
ducing hernia,  his  death  was  caused  by  ac* 
ddental  means.  See,  also,  in  this  connection, 
the  case  of  Fetter  v.  Fidelity  Ins.  Co.,  174 
Mo.  206,  73  S.  W.  692,  61  L.  R.  A.  459,  97 
Am.  St  Rep.  560.  The  Supreme  Court  and 
this  court  has,  we  think,  decided  the  prin- 
ciple controlling  the  case  under  considera- 
tion, since  both  courts  have  announced  the 
doctrine^  not  only  that  the  disease  from 
which  the  insured  suffered  must  have  been 
a  substantial  contributing  cause  to  the  in- 
Jury,  but  that  liability  Is  not  defeated  merely 
because  the  existence  of  the  disease  aggravat- 
ed or  rendered  more  serious  the  consequences 
of  the  accident  See  ThomttMi  v,  Trav^ers' 
Ina.  Co.,  116  Ga.  121,  42  S.  E.  287,  94  Am. 
St  Rep.  99,  and  Hall  v.  Gen.  Accident  Assur. 
Corp.,  16  Ga.  App.  66,  74,  85  S.  £.600.  In 
the  Thornton  Case,  supra,  Mr.  Justice  Cobb, 
speaking  for  the  Supreme  Court,  says: 

*To  illustrate:  If  a  policy  holder  should  have 
a  serious  and  long-contlnaed  illness,  such  as  a 
fever  of  some  nature,  and  while  recovering 
therefrom,  and  in  a  condition  unable  to  resist 
successfully  any  serious  shock,  should  receive 
a  blow  upon  the  head  from  falling  plastering, 
from  which  death  ultimately,  though  not  im- 
mediately, resulted,  the  proximate  cause  of  the 
death  would  be,  not  the  fever,  but  the  blow 
from  the  plastering,  although  death  may  not 
have  resulted  but  for  the  debilitated  condition 
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of  the  injured  person  resulting  from  the  fever. 
In  such  a  case  the  immediate  cause  of  the  death 
was  the  blow  on  the  head,  though  the  conse- 
quences might  be  the  result  of  the  disease  from 
which  he  suffered.  In  order  to  defeat  a  recov- 
ery under  such  a  dause,  *  *  *  It  must  be 
shown  that  the  disease  was  the  substantial  cause 
of  the  injury,  and  the  mere  fact  that  the  disease 
may  aggravate  the  consequences  of  the  injury 
and  make  them  more  serious  than  they  would 
have  been  otherwise  does  not  bring  the  case 
within  the  exception  stated  in  the  policy.** 

While  this  is  of  course  obiter  dictum,  we 
are  satisfied  it  states  a  correct  principle  of 
law.  In  the  Hall  Case,  supra,  which  was 
based  upon  the  ruling  made  in  the  Thornton 
Case,  supra,  this  court  held: 

"Where  an  old  man,  large  and  heavy,  and 
suffering  from  an  Incurable  chronic  affection  of 
the  kidneys,  slipped  and  fell  in  a  heap  while 
endeavoring  to  step  down  from  a  sidewalk  into 
the  street,  witii  the  apparent  intention  of  cross- 
ing the  street  diagonally,  and  death  resulted  in 
a  few  days  thereafter,  *  *  *  the  insurer  is 
not  necessarily  relieved  from  liability  upon  its 
contract  because  the  death  may  only  have  been 
accelerated  by  the  fall,  nor  is  the  insurer  re- 
lieved even  if  tiie  chronie  malady  from  which 
the  insured  suffered  may  have  contributed  to 
cause  his  death;  for,  if  the  fall  was  the  sole 
proximate  cause  of  the  death,  it  would  be  im- 
material that  the  physical  condition  of  the  in- 
sured aggravated  his  injury  or  hastened  his 
death." 

[3]  In  conclusion  the  insurer  contends  that, 
even  if  the  insured's  death  was  caused  by 
acddental  means,  it  did  not  result  "directly. 
Independently  and  exclusively  of  all  other 
causes  in  death.**  It  is  a  settled  rule  that 
policies  of  insurance  are  to  be  construed 
most  liberally  in  flavor  of  the  insured  and 
most  strongly  against  the  Insurer.  Massa- 
chusetts Benefit  Life  Ass'n  v.  Robinson,  104 
Ga.  256  (2),  277,  80  S.  B.  918,  42  L.  R.  A.  261. 
If  the  contentloh  of  the  insurer  in  this  par- 
ticular is  correct,  or  if  the  contract  in  this 
case  Is  given  an  absolute  literal  meaning,  the 
clause  ''resulted  directly,  independently  and 
exclusively  of  all  other  causes,**  would  mean 
nothing  to  the  insured,  with  the  result  that 
the  writing  was  no  contract  at  all,  for,  as 
was  said  by  Russell,  C  J.,  in  the  Hall  Case^ 
supra: 

"To  hold  in  any  case  that  a  contract  which 
stipulates  that  the  loss  for  death  should  be  pay- 
able only  when  the  loss  results  solely  and  ex- 
clusively from  an  Injury,  would  be  to  hold  that 
death  must,  in  every  case,  be  instantaneous  and 
the  immediate  effect  of  the  injury  in  question, 
for  it  is  a  matter  of  common  knowledge  tiiat 
almost  every  human  being  has  some  weak  spot 
in  his  organisms  which  might  to  a  larger  or 
smaller  degree  contribute  to  bring  about  death 
in  a  particular  way  in  that  particular  case,  al- 
though another  person  under  the  same  circum- 
stances might  not  have  died.  Except  in  the 
case  of  a  human  being  who  is  in  perfect  health, 
or  unless  the  death  is  instantaneous,  death  never 
supervenes  when  it  cannot  be  said  that  there 
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was  perhaps  more  than  one  cause  which  con- 
tributed to  the  fatality.  If  a  company  which 
writes  accident  insurance  insures  one  who  is 
suffering  from  a  number  of  maladies  against 
loss  of  life  solely  and  exclusively  due  to  the 
accident,  and  an  accident  happens  which  per- 
haps would  not  have  caused  the  death  of  a 
normally  healthy  person  and  yet  whidi»  by  pre- 
cipitating the  baneful  effects  of  the  maladies, 
shortens  the  life  of  the  person  in  question  by 
any  appreciable  length  of  time,  no  matter  how 
short,  the  injury,  as  the  underlying  essential 
proximate  cause,  must  at  last  be  said  to  have 
produced  the  result  which  otherwise  would  not 
have  happened  at  the  time  and  place  at  which 
it  occurred." 

See,  also,  Drlskell  t.  United  States  Health 
&  Accident  Ins.  Co.,  117  Mo.  App.  862,  98  S. 
W.  880. 

As  suggested  aboye,  we  are  constrained  to 
bold  that  the  i>etltlon  set  out  a  cause  of  ac- 
tion, and  the  trial  Judge  did  not  err  in  over- 
ruling the  demurrer. 

Judgment  affirmed. 

STBPHCNS,  J.,  Goncum. 

JENKINS,  P.  J.  (dissenting.  The  writer 
has  been  unable  to  satisfy  himself  that  the 
conclusion  reached  by  the  majority  of  the 
court  on  the  difficult  question  presented  by 
this  case  is  the  correct  one.  If,  under  the 
statements  contained  in  the  petition,  the 
proximate  cause  of  the  death  can  properly 
be  tatoi  to  be  the  involuntary  slipping  by 
the  insured  from  his  pillow  while  lying  In 
bed,  then  the  mere  fact  that  the  dangerous 
open  wound  caused  by  the  previous  opera- 
tion for  appendicitis  might  have  accelerated 
or  even  contributed  to  the  fatal  "effect"  of 
such  an  accident  would  not  preclude  a  re- 
covery. In  the  Hall  Gase^  cited  in  the  opin- 
ion, this  court  held  that,  where  the  death  of 
the  insured  had  resulted  from  a 'fall  upon  a 
street  pavement,  the  mere  fact  that  the  de- 
cedent was  already  afflicted  with  an  incur- 
able malady,  which  would  necessarily  and 
within  a  short  time  have  terminated  his  life, 
would  not  furnish  a  valid  reason  why  the  in- 
suring company  would  not  be  liable  for  his 
death,  when  actually  brought  about  by  such 
accidental  cause,  even  though  the  antecedent 
disease  might  not  only  have  accelerated  but 
even  contributed  to  the  death.  The  Supreme 
Court  decided  the  Thornton  Case,  also  dted 
in  the  (pinion,  on  this  same  theory.  The  doc- 
trine thus  recognized  both  by  the  Supreme 
Court  and  by  this  court  would  seem  to  be 
that,  under  the  terms  of  such  an  accident 
insurance  policy,  the  mere  fact  that  the 
"effect**  of  an  accidental  injury  may  have 
been  aggravated  or  contributed  to  by  the 
existence  of  an  antecedent  disease  does  not 
preclude  a  recovery  when  it  appears  that 
such  effect,  however  else  it  may  have  been 
"intfuenced,"  was  nevertheless  actually 
brought  about  by  an  accident  as  its  sole  and 
proximate    "cause."    In    other    words,    the 


course  of  an  event  may  be  affected  by  super- 
inducing agencies  so  as  to  alter  the  final  ac- 
tual result,  without  displacing  as  the  real 
and  moving  cause  the  act  or  thing  whidi  put 
the  incident  Into  operation. 

The  policy  in  the  instant  case  insured  tb» 
decedent  against  bodily  injury  sustained 
from  accidental  means,  and  such  accidental 
means  must  constitute,  in  the  sense  already 
indicated,  the  direct,  independent,  and  exclu- 
sive cause  of  death.  Thus,  if  the  slipping 
of  the  decedent  from  hla  pillow  could  be 
properly  accounted  an  Independ^it  accident 
within  the  meaning  of  the  policy,  and  the 
effect  of  the  antecedent  disease  and  the 
operation  taken  for  its  core  could  be  taken 
as  merely  aggravating  the  "effect"  of  sudi 
independent  accidental  injury,  there  would 
seem  to  be  no  reason  why  a  recovery  could 
not  be  had  under  the  policy.  But  could  this 
be  true  in  a  case  where  the  accid^it  Is  not 
iiMlependent  of  the  disease,  but  where  the 
alleged  incident,  in  order  to  be  treated  as  an 
accident  at  all,  must  be  taken,  and  considered 
in  connection  with  the  disease  as  fumistung 
the  sole,  direct,  and  moving  cause  from  which 
it  must  have  originated?  Just  as  it  would 
not  do  to  say  that  an  acddoit  ceases  to  be 
the  sole  and  exclusive  cause  of  death  within 
the  meaning  of  the  policy  simply  because  the 
course  of  events  set  in  operation  by  the  acci- 
dent may  be  sabsequenfly  influenced,  and 
the  final  result  contrlbated  to,  by  superin- 
ducing agencies;  Just  so  it  certainly  would 
not  do  to  say  that,  because  the  happening  of 
the  accident  might  itself  have  been  influenced 
or  contributed  to  by  an  antecedent  disease, 
then  and  for  that  reason  the  accident  can- 
not be  accounted  as  independent  within  the 
meaning  of  the  policy.  However,  it  is  a  dif- 
ferent thing  for  the  disease  to  aggravate  or 
affect  an  independent  injury  caused  by  an 
accident,  and  it  Is  also  a  different  thing  for 
the  happening  of  an  Independent  accident  to 
b^  influenced  or  contributed  to  by  an  ante- 
cedent disease,  from  a  case  where  the  alleged 
incident  amounts  to  nothing  at  all  except  in 
so  t&r  as  it  results  fh)m  and  relates  to  the 
disease. 

Under  the  pleadings  in  the  case  at  bar,  it 
would  seem  that,  after  all,  the  wound  neces- 
sarily caused  the  death,  for  the  reason  that 
the  wound  furnished  the  sole  and  direct  ba- 
sis of  the  accident,  since  without  the  wound 
the  mere  slipping  of  the  decedent  from  his 
pillow,  even  though  involuntary,  could  not 
by  any  stretch  of  the  imagination  be  account- 
ed an  accident  at  all  within  the  meaning  of 
the  policy.  If  the  policy  had  been  written 
to  insure  in  case  of  death  from  appendicitis, 
or  an  operation  incident  thereto,  it  surely 
could  not  possibly  be  said  that  the  incident 
alleged  as  the  accident  in  this  case  would 
amount  to  such  an  independent,  intervening 
cause  as  would  prevent  a  recovery  in  suOi  a 
case  as  that;  and,  if  this  i)e  true,  it  neces- 
sarily follows  that. the  in(ddent  set  forth  is 
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only  stidi  an  OGcnrrencfr  as  would  ordinarily 
be  likely  to  happen  in  the  natural  coarse  of 
erentg.  To  the  writer  It  thns  appears  f^om 
all  of  the  allegations  of  the  petition  that  the 
real  and  proximate  cause  of  the  insured's 
death  must  necessarily  have  been  the  dan- 
gerous open  wound  left  by  the  operation  for 
appendicitis^  and  that  death  resulted  from 
such  wound  In  the  natural  course  ot  events 
without  the  intervention  of  any  "independent 
accident"  within  the  meaning  of  the  policy; 
this  being  true  for  the  reason  that  the  dis* 
ease  could  not  be  accounted  as  merely  con- 
tributory to  the  effect  of  the  accident,  there 
being  nothing  whatever  for  It  to  contribute 
to — there  b^ng  no  accident,  except  as  it  is 
direcUy  and  solely  depoident  upon  the  dis- 
ease to  make  It  sa 


<M  Oa.  App.  513) 

JOHNSON  V.  JOHNSON.    (No.  1067^) 

<Goart  of  Appeals  of  Georgia,  Division  No.  2» 

Nov.  26,  1919.) 

(SyUalfu§  by  ike  OourU) 
1.  WrrFKSSBS  ^=s>148,  160(2),  169(7)-Ookpi- 

TENCY  AS  TO  TBANBAGTZONS  WZXH  DBOBDSNT* 

While  it  is  true  that,  where  a  suit  is  de- 
fended by  a  person  clelming  as  the  transferee 
of  a  deceased  person,  the  plaintiff  is  not  allowed 
to  testify  in  his  own  behalf,  against  the  tiUe 
of  the  deceased  person,  as  to  transactions  or 
communications  had  with  such  deceased  person, 
whether  such  transactions  or  communications 
were  had  by  the  deceased  person  with  the  party 
testifying,  or  with  any  other  person  (CivU  Code 
of  1910,  I  5858[1]),  fitiU,  where  the  defendant 
was  neither  an  indorsee  nor  an  assignee,  trans- 
feree, or  personal  representative  of  the  deceased 
person,  from  whom  the  plaintiff  daimed  to  have 
acquired  titie,  but  the  defendant  claimed  titie 
under  a  third  person,  the  court  did  not  err  in 
permitting  the  plaintiff  to  testify  as  follows  (the 
suit  being  trover  for  the  recovery  of  personal 
property):  "My  husband.  Turner  Johnson  [de- 
ceased], gave  me  his  one-half  interest  in  the 
cow."  White  v.  White,  71  Ga.  6T0;  Florida 
Central  R.  Go.  v.  Usina,  111  Ga.  697,  700,  86 
S.  E.  928 ;  Austin  v.  Collier,  112  Ga.  247,  87 
S.  Ew  434;  Boynton  v.  Reese,  112  Ga.  354,  87 
8.  E.437. 

2.   CoUFETBirOT  07  WrTNESSES  AB  TO  TBANSAO- 
nONS  WITH  DSCKDENT. 

The  ruling  announced  in  the  preceding  para- 
graph disposes  of  the  only  special  ground  o^  the 
motion  for  a  new  trial.  There  was  sufficient 
evidence  to  authorize  the  verdict,  which  has  the 
approval  of  the  trial  judge,  and  no  reason  ap- 
pears why  the  verdict  should  be  set  aside. 

Error  from  City  Court  of  Valdosta;  J.  O. 
Oranford,  Judge. 

Action  by  Tina  Johnson  against  Chabard 
Johnson.  Judgment  for  plaintiff,  motion  for 
new  trial  denied,  and  defendant  brings  error. 
Afflrmed. 


Jas.  li.  Johnsem,  of  Valdosta,  for  plaintiff 
in  error. 

Dan  R.  Bruce^  of  Valdosta,  for  defendant  in 
error. 

JENKINS,  P.  J.    Judgment  affirmed. 

STEPHENS  and  SMITH,  J  J.,  concur. 


(24  Oa.  App.  508) 

THORNTON  v.  STQBY.     (No.  10378.) 

(Court  of  Appeals  of  Ctoorgia,  Division  No.  2. 

Nov.  26,  1919.) 

(8yttalu&  hf  ike  Court.) 

1.  Appkal  Airn  krbob   ^=»1078(3)— Assion- 
icBirr  or  ebrob  itot  aboubo  tbeated  ab 

ABANDONED. 

The  assignment  of  error  upon  the  exceptions 
pendente  lite,  taken  to  tbe  overruling  of  the 
defendant's  demurrer,  not  having  been  argued 
by  counsd,  will  be  treated  as  abandoned. 

2.  Malicious  pbosegxttion  ^s»35(D,  56— Teb- 

MINATION     of     PBOSBCTTTION;       BUBDEN     OF 
PBOOr  AB  TO  PBOBABLB  oausb. 

In  order  to  recover  in  an  action  for  mali- 
cious prosecution,  it  most  appear  that  the  crim- 
inal prosecution  has  terminated  in  favor  of 
the  plaintiff,  and  the  burden  is  on  him  to  show 
both  that  it  was  malidonsly  carried  on  and 
that  it  was  without  probable  cause.  CSv.  Code 
1910,  §§  4439,  4446 ;  Wilcox  r.  McKensie,  75 
Ga.  73;  Joiner  v.  Ocean  Steamship  (3o.,  86 
Oa.  288,  12  8.  B.  861;  Seamans  v.  Hoge,  105 
Ga.  159,  81  S.  E.  156;  Grist  v.  White,  14 
Ga.  App.  147,  151,  80  S.  B.  519  (8) ;  Turner 
V.  Davison-Pazon-Stokes  Co;,  22  Ga.  App. 
403;  95  S.  B.  1001;  McBlreath  ▼.  Gross,  28 
Ga.  App.  287,  98  S.  B.  190. 

8.  Malicious  pbosboution  ^s>64(2)  —  Evi- 

DENOE  Off  WANT  OP  PBOBABLB  OAUSB. 

"Want  of  probable  cause  shall  be  a  ques- 
tion for  the  Jury,  under  the  direction  of  the 
court,  and  shall  exist  when  the  circumstances 
are  such  as  to  satisfy  a  reasonable  man  that  the 
accuser  had  no  ground  for  proceeding  but  his 
desire  to  injure  the  accused."  Civ.  Code,  1910, 
I  4440.  The  mere  fact  that  the  prosecution  was 
abandoned,  or  that  the  person  charged  with  a 
criminal  offense  has,  upon  trial  therefor,  been 
acquitted  is  not  sufficient  to  prove  malice  or 
want  of  probable  cause.  Joiner  v.  Ocean 
Steamship  Co.,  supra;  Stuckey  v.  Savannah 
Bailway  Co.,  102  Ga.  782,  784,  29  S.  B.  920. 

4.  Malicious  pbosbcution  ^s»32  ^  Bzisr- 

BNGE   OP  ICAIJOB  UtOM   WANT  OF  PBOBABLB 
OAUSB. 

While  the  want  of  probable  cause  will  not 
be  inferred  from  the  fact  that  malice  on  the 
part  of  the  prosecutor  is  shown  to  have  existed, 
yet  the  proof  of  a  total  lack  of  probable  causA 
may  be  sufficient  to  authorise  a  rebuttable  infer- 
ence establishing  the  existence  of  malice.  Civ. 
Code  1910,  §  4444;  Hicks  v.  Brantley,  102  Ga. 
264,  29  S.  B.  459;  Stewart  v.  Mulligan,  11 
J  Ga.  App.  660,  75  S.  B.  991  (8). 


^s9For  other 
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6.  BfAUozons  FBOSBOxmoN  ^s>21(l),  22,  31— 
Adviox  of  counsel. 

The  fact  that  the  prosecutioii  was  institut- 
ed on  the  advice  of  counsel  is  a  circumstance 
which  may  be  considered  by  the  jury  in  pass- 
ing upon  the  questions  of  malice  and  want  of 
probable  cause  (Stewart  v.  Mulligan,  11  Ga. 
App.  660,  75  S.  E.  991  [4]) ;  and,  whfle  it  is 
a  good  defense  that  the  prosecution  was  in- 
stituted in  good  faith  upon  the  advice  of  the 
solicitor  general  that  the  facts  as  stated  con- 
stitute an  indictable  offense,  when  such  advice 
is  based  upon  a  true  statement  of  all  the  facts 
known  to  the  prosecutor,  even  though  on  the 
trial  under  the  indictment  it  appears  that  the 
facts  as  stated  do  not  constitute  a  crime,  and 
that  the  accused  waa  not  in  fact  guilty  of  any 
offense  (Hicks  v.  Brantley,  102  Qa.  264,  29 
8.  B.  459  [2a]),  yet  the  advice  of  the  stote's  at- 
torney is  no  defense,  unless  it  is  given  after 
a  full,  fair,  and  complete  statement  by  the 
prosecutor  of  all  the  facts  known  to  him  relat- 
ing to  the  alleged  offense.  Baker  v.  Langley,  8 
Ga.  App.  751,  60  S.  E.  371.(3). 

6.  Malicious     pbosexjution     «=»71(2,     3>— 
Pbobable  oausb  as  question  fob  jubt. 

Applying  the  foregoing  principles  of  law 
to  the  facts  of  this  case,  it  was  for  the  Jury  to 
determine  from  the  evid^ice  whether  the  de- 
fendant instituted  the  prosecution  In  good  faith, 
or  maliciously  and  without  probable  cause.  No 
error  of  law  is  complained  of.  It  cannot  be 
said  tluat  tbe  verdict  in  favor  of  the  plaintiff  is 
without  any  evidence  to  support  it;  it  has  the 
approval  of  the  trial  judge,  and  this  court  does 
not  feel  authorized  to  set  it  aside. 

Error  from  City  Court  of  Elberton ;  W.'  D. 
Tutt,  Judge. 

Action  for  malicious  prosecution  by  Ella 
Story  against  Jake  Thornton.  Verdict  and 
Judgment  for  plaintiff,  and  defendant  brings 
error.   Affirmed. 

Z.  B.  Rogers,  of  Elberton,  for  plaintiff  in 
error. 

J.  T.  Sisk,  of  Elberton,  for  defendant  in  er- 
ror. 

JENKINSt  P.  J.    Judgment  affirmed. 

STEPHENS  and  SMITH,  JJ.,  concur. 


(24  Ga.  App.  614) 

WHATLET  T.  J.  J.  COHEN  ft  CO.  et  aL 

(No.  10681.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

Nov.  26, 1919.) 

(SyUahuM  hf  the  Court.) 

1.  CouBTS  ^s»488(l)— Effect  of  TBANsm  of 
oausb  fboh  Supbemb  Ooubt  to  Coubt  of 


The  transfer  of  this  case  to  this  court  by  the 
Supreme  Court  is  equivalent  to  a  holding  that 
the  suit  is  one  at  law. 


2.  Action  ^=s>50(1>— MiBJonrDKB  of  causes 

OF  ACnON. 

"Distinct  and  separate  claims  of  or  against 
different  persons  cannot  be  joined  in  the  same 
action."  Civ.  Code  1910,  §  5515;  Van  Dyke 
V.  Van  Dyke,  120  Ga.  984,  48  S.  E.  380.  Thus, 
when  properly  demurred  to,  a  suit  for  dam- 
ages cannot  be  maintained  where  the  suit  in 
one  count  proceeds  against  the  owner  of  prop- 
erty for  his  failure  to  comply  with  a  contract 
of  lease  as  executed  in  his  behalf  by  his  duly 
authorized  agent,  and  where  in  another  count 
it  is  attempted  to  proceed  against  the  agent  on 
the  theory  that  he  was  without  authority  in 
the  execution  of  such  contract  on  behalf  of  his 
principal,  since  such  a  suit  is  an  attempt  to 
join  distinct  and  separate  alleged  causes  against 
different  persons  in  one  and  the  same  action. 
This  is  true  without  reference  to  the  question 
as  to  whether  or  not  the  alleged  cause  of  action 
against  the  agent  is  maintainable. 

3.  Damages  ^=»142— Necessitt  of  pubadino 
8pbcial>  damaqeb  fob  bbeach  of  coktbaot* 

"Breach  of  contract  gives  a  right  of  ac- 
tion, whether  special  damages  be  alleged  or  not, 
and  therefore  excluding  from  the  declaration  all 
averments  of  special  damages  will  not  warrant 
the  court  in  dismissing  the  action."  Kenny  v. 
CoUier,  79  Ga.  743,  8  S.  E.  68. 

4.  Appeal  and  ebbob  ^=»1201(].)— Amend- 
hent8  on  appeal. 

The  defendants  entered  general  demurrersy 
and  set  up  that  the  petition  was  multifarious, 
that  it  contained  a  misjoinder  of  parties,  and 
that  the  special  injury  sued  for  was  not  the 
proper  measure  of  damages  to  be  applied  in 
such  a  case.  The  demurrers  were  sustained  In 
general  terms,  to  which  ruling  plaintiff  excepts. 
The  plaintiff  in  error  has  requested  this  court  to 
give  him  leave  to  amend  his  petition  in  the 
event  it  should  be  held  that  tha  petition  as 
brought  set  forth  a  misjoinder  of  parties.  This 
request  is  ^[ranted,  and  it  is  directed  that  the 
plaintiff  be  allowed  to  amend  the  petition  in  re- 
spect to  the  defects  above  indicated  before  the 
judgment  of  this  court  is  made  the  judgment  of 
the  court  below.  Civ.  Code  1910,  {  6205 ;  Cen- 
tral Railroad  Co.  v.  Paterson,  87  Ga.  646,  13 

5.  E.  525;  C^rgia  Railroad  Co.  v.  Tice,  124 
Ga.  459,  52  a  E.  916,  4  Ann.  Cas.  200;  Civ. 
Code,  I  5688;  Brown  v.  Bowman,  119  Ga.  163, 
46  S.  E.  410;  Lippincott  v.  Behre,  122  Ga. 
543,  50  8.  E.  467 ;  Green  v.  Massee  ft  Felton 
Lumber  Co.,  6  Ga.  App.  389,  65  S.  B.  44. 

Error  from  Superior  Court,  Richmond 
County ;  H.  C.  Hammond,  Judge. 

Action  by  P.  T.  Whatley  against  J.  J.  Ctehen 
&  Company  and  others.  Demurrers  to  peti- 
tion sustained,  and  plaintiff  brings  error.  Af- 
firmed, with  directions. 

L  S.  Peebles,  Jr.,  and  T.  F.  Harrison,  both 
of  Augusta,  for  plaintiff  in  error. 

C  Henry  ft  B.  8.  Cohen  and  Pierce  Bros., 
all  of  Augusta,  for  defendants  In  error. 

JENKINS,  P.  J.  Judgment  affirmed,  with 
direction. 

STEPHENS   and   SMITH,   JJ.,   concur. 
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(24  Ga.  App.  464) 

HAWKINS  ▼.  SMITH,  Sheriff,  «t  aL 
(No.  10490.) 

(Court  o£  Appeals  of  Georg:!a,  Diylsion  No.  2. 

Nov.  19,  1919.) 

(SylldbuB  hy  ike  Court.) 

Landlord  and  tenant  <5=»247,  258,  262(4>- 
iia.ndlobd'b  lien  fob  sxtpplies. 
A  landlord's  lien  for  supplies  arises  by  vix^ 
tue  of  the  statute  when  the  supplies  are  fur^ 
nished  (Cochran  v.  Waits,  127  Ga.  93,  66  S. 
E.  241;  Civa  Code  1910,  fj  3340,  3341,  and 
section  3348,  par.  1);  but  such  lien  cannot 
be  asserted  against  the  tenant's  crop  except  by 
foreclosure  (Lathem  &  Sons  v.  Stringer,  145  Ga. 
224,  88  S.  B.  941  [2];  Duncan  v.  Clark.  96  Ga. 
263,  22  S.  E.  927).  In  the  instant  case  the 
landlord  had  not  foreclosed  his  lien  when  the 
tenant's  crops  were  sold,  and  therefore  his  lien 
was  not  in  a  position  to  be  asserted,  in  the 
absence  of  sufficient  equitable  reasons.  Realis- 
ing that  he  could  not  stand  on  his  Hen  fore- 
closure, the  plaintiff  in  error  filed  a  paper  in 
the  nature  of  an  interrention,  attempting  to 
set  up  an  equitable  claim  to  the  fund  in  ques- 
tion on  the  ground  that  tiie  tenant  was  in- 
solvent. Even  if  the  alleged  insolvency  of  the 
tenant  was  sufficient  equitable  reason  for  him 
to  participate  in  the  fund  raised  by  the  sale  of 
the  tenant's  crops,  he  failed  altogether  to 
carry  the  burden  of  establishing  his  alleged 
equity  by  evidence.  Moore  v.  Brown,  107  Ga. 
139,  32  S.  E.  835(1).  It  was  not,  therefore, 
error  for  the  trial  judge  to  disallow  the  land- 
lord's lien  to  participate  in  the  fond  raised  by 
the  sale  of  the  tenant's  crops. 

Error  from  City  Court  ot  Hoyd  Ckmnty; 
W.  J.  Nunnally,  Judge. 

Action  by  J.  L.  Hawkins  against  G.  W. 
Smith,  Sheriff,  and  others.  Judgment  for  de- 
fendants^ and  plaintiff  brings  error.  Af- 
firmed. 

John  Camp  DaviSr  of  Rome,  for  plaintiff 
in  error. 

L.  H.  ODvington,  Wright  Wlllingham,  Har- 
ris &  Harris,  W.  B.  Mebane,  and  J.  F.  Kel- 
ly, all  of  Rome,  for  defendants  in  error. 

SMITH,  J.   Judgment  affirmed. 

JENKINS,  P.  J.t  and  STEPHENS,  J.,  con- 
cur. 


C24  6a.  App.  478) 

SOUTHERN  PARAMOUNT  PICTURES  00. 
y.  GAULDING.    (Na  10653.) 

(Court  of  Appeals  of  (Georgia,  Divisloii  No.  2. 

Not.  19,  1919.) 

(SyUahuB  hy  ike  OourtJ 
X.  Nbouoxnoe  ^s3>32(2)— Ltabtt.ttt  vob  zk- 

JUBT  nOV  XJNBAFB  PBXKISX8  TO  ZNVXTEE. 

The  plaintUf  in  this  easer  who  was  not  a 
servant  of  the  defendant,  but  an  employ^  of  an 


express  company,  sued  for  damages  on  account 
of  alleged  personal  injuries,  alleging  that  upon 
the  invitation  of  the  defendant  he  entered  with- 
in its  premises  cmd  building  for  the  purpose  of 
trucking  and  removing,  by  means  of  its  truck 
and  elevator,  certain  of  its  goods  from  the  build- 
ing, to  be  delivered  to  the  express  company  for 
shipment;  that  while  in  the  act  of  driving  the 
truck  along  a  narrow  hallway  and  into  the  de- 
fendant's levator,  "one  of  said  defendant  com- 
pany's servants,  unknown  to  the  plaintiff,  start- 
ed said  elevator  up  to  the  fourth  floor,"  causing 
the  elevator  to  strike  and  catch  the  truck  and 
crushing  the  plaintiff  (who  was  at  the  rear  of 
the  trudc)  through  the  wall  of  the  building,  thus 
inflicting  serious  bodily  injuries.  The  defendant 
demurred  to  the  petition  generally  and  specially, 
contending  especially  that  it  was  insufficient 
because  it  did  not  state  that  the  servant  thus 
moving  the  elevator  was  then  and  there  acting 
within  the  scope  of  his  authority.  The  demur- 
rers were  overruled,  and  the  defendant  excepted. 
Held: 

1.  "Where  the  owner  or  occupier  of  land,  by 
express  or  implied  invitation,  induces  or  leads 
others  to  come  upon  his  premises  for  any  law- 
ful purpose,  he  is  liable  in  damages  to  such  per- 
sons for  injuries  occasioned  by  his  failure  to 
exercise  ordinary  care  in  keeping  the  premises 
and  approaches  safe."    Civ.  Code  1910,  §  4420. 

2.  MaSTEB    AlVD    SXBYAITT    ^=»302(1)— INJUST 


«• 


TO  THIBD  PEBBON;    *'BX8P0NDBAT  SUPEBIOB. 


ft 


In  such  a  case,  in  order  for  the  doctrine  of 
respondeat  superior  to  have  application,  it  must 
appear  that  the  alleged  negligent  act  of  the 
defendant's  servant  occurred  while  he  was  act- 
ing as  such  servant,  and  within  the  scope  of 
his  employment.  4  Words  and  Phrases,  Second 
Series,  358;  29Cye.477;  Manning  v.  Sherman, 
110  Me.  332,  86  Atl.  245,  46  L^  R.  A.  (N.  S.) 
126,  Ann.  Cas.  1914D,  89. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Respon- 
deat Superior.] 

3.  Masteb  and  BEBVAirr  ^=:»329— Scope  or 

AUTHOBITT  OP  SEBVAKT  0AU8INQ  INJUBT  TO 
THIBD  PEBBON. 

In  this  case  the  allegation  in  the  petition 
diat  ''one  of  said  defendant  company's  servants, 
unknown  to  the  plaintiff,  started  said  elevator 
up  to  the  fourth  floor,"  must,  when  construed 
in  the  light  of  the  entire  petition,  be  taken  to 
mean  that  such  servant  was  the  defendant's 
servant  in  thus  operating  the  elevator  which 
plaintiff  had  been  invited  to  use,  and  tliat  con- 
sequently the  act  was  within  the  scope  of  his 
authority,  it  being,  for  example,  further  charged 
that  the  defendant  "was  negligent,  in  that  it 
eaused  or  allowed  said  elevator"  to  be  thus 
moved  by  its  servant. 

Error  from  City  Coxxrt  of  Atlanta;  H.  M. 
Reid,  Judge. 

Action  by  B.  Li  Ganldlng  against  the  South- 
ern Paramount  Pictures  Company.  Judg- 
ment for  plaintiff,  and  defendant  brings  error. 
Affirmed. 
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sang  A  Spalding,  of  Atlanta,  and  Jno.  A* 
Slbl^,  of  MilledgeyiUe,  for  plaintiff  in  error. 

Arminins  Wright  and  R.  B.  Arnold,  both  of 
Atlanta,  for  defendant  in  error. 

JENKINS,  P.  J.  Judgment  affirmed.  STE- 
PHENS, J.,  concurs ;  SMITH,  J.,  disauallfled. 


(24  Qa.  App.  486) 

McADOO,  Director  Goieral,  ▼.  If  ARTIN. 

(No,  10092.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

Not.  19,  1919.) 

(SyllabuM  hy  the  OourL) 

1.   SUFFlCnCNCT  OV  KVIDENCS. 

The  plaintiff  in  the  court  below  sued  the 
Director  General  of  Railroads  for  $50  damages, 
alleging  the  killing  of  a  valuable  bird  dog  be- 
longing to  the  plaindfE,  by  reason  of  the  negli- 
gent operation  of  a  locomotive  belonging  to  the 
Atlantic  Coast  Line  Railroad  Company  while 
under  the  control  of  the  Director  General.  The 
defendant  did  not  contend  that  the  defendant 
would  not  be  liable  for  the  negligent  lolling  of 
the  dog.  Seaboard  Air  Line  Ry.  v.  McDonald, 
19  Ga.  App.  627,  91  S.  EX  1063.  A  judgment 
was  rendered  in  favor  of  the  plaintifiE.  H^d, 
the  evidence  authorized  the  verdict. 

2.  Railboads  ^=»5^  New,  vol.  6A  Key-No. 
Series  —  Liabilitt  whils  under  federal 

CONTROL  FOR  KILLING  DOO  ON  TRACK. 

Act  Cong.  March  21,  1918»  c.  25,  i  10  (40 
U.  8.  Stat.  pt.  1,  pp.  451,  456  [U.  S.  Comp.  St. 
1918,  I  3115%j])  provides:  'That  carriers 
while  under  Federal  control  shall  be  subject  to 
all  laws  and  liabilities  as  common  carriers, 
whether  arising  under  state  or  federal  laws  or 
at  common  law,  except  in  so  far  as  may  be  in- 
consistent with  the  provisions  of  this  act  or  any 
other  act  applicable  to  such  federal  control  or 
with  any  order  of  the  President  Actions  at 
law  or  suits  in  equity  may  be  brought  by  and 
against  such  carriers  and  judgments  rendered 
as  now  provided  by  law;  and  in  any  action  at 
law  or  suit  in  equity  against  the  carrier,  no 
defense  shall  be  made  thereto  upon  the  ground 
that  the  carrier  is  an  instrumentality  or  agency 
of  the  federal  government."  The  contention 
of  the  plaintiff  in  error  that  the  provisions  of 
section  2780  of  the  Civil  Code  of  1910  are  in- 
applicable, because  the  suit  is  brought  against 
the  Director  General  of  Railroads,  is  therefore 
without  merit. 

8.  AfPCAX,    and    BRROB    ^s»877(4)— HARHLB88 
ERROR. 

Even  if  the  portion  of  the  charge  excepted 
to  could  be  treated  as  erroneous,  when  taken 
and  considered  in  connection  with  what  was 
said  immediately  following  it,  still  the  defendant 
would  not  be  entitled  to  complain,  since  the  er- 
ror of  the  charge  affected  adversely  the  rights 
of  the  plaintiff  only,  and  was  necessarily  harm- 
less, at  least  so  far  as  the  rights  of  the  de- 
fendant were  concerned. 


Error  from  City  Court  of  Hineeyille;  W.  0. 
Hodges,  Judge. 

Action  by  D.  F.  Martin  against  W.  G.  Mc- 
Adoo,  Director  Ctoneral  of  Railroads.  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror.   Affirmed. 

Melville  Price,  of  Ludowid,  for  plaintiff  in 
error. 

O.  O.  Dars^,  of  HinesTille^  for  defendant 
in  error. 

JENKINS,  P.  J.   Judgment  afflrmed. 

STEPHENS  and  SMITH*  J  J.»  concur. 


(24  Qa.  App.  480) 
CLEMONS  T.  ESTES.    (No.  10658.) 

(Court  of  Appeals  of  Georgia,  Division  Na  2. 

Nov.  19,  1919.) 

(Bvttahu9  hf  ^he  OowrU) 

!•  Fraxxds^  statute  of  ^=»119(2),  14^— Part 
performance  07  parol  contract  to  sell 

LAND. 

In  order  for  any  oontract  for  the  sale  of 
lands  to  be  binding,  it  must  be  in  writing,  signed 
by  the  party  to  be  charged  therewith,  or  by 
some  person  by  him  lawfully  authorised,  unless 
there  has  been  such  a  part  performance  of  the 
contract  as  would  render  a  refusal  by  one  of 
the  parties  to  comply  therewith  a  fraud.  (3ivil 
Code  1910,  i§  3222,  8223.  Whenever  such  a 
parol  contract  has  thus  become  partly  perfonned 
to  the  extent  that  it  would  be  a  fraud  on  the 
part  of  the  seller  to  repudiate  the  agreement, 
the  purchaser  is  not  prevented  by  the  statute 
from  recovering  damages  for  its  breach.  Mc- 
Leod  V.  Hendry,  126  6a.  167,  64  S.  E.  049. 
But  where,  as  in  this  case,  the  allegations  of 
the  petition  go  merely  to  show  that  the  plaintiff 
had  paid  $10  on  the  purchase  price  of  land 
bought  under  a  parol  contract,  and  that  he 
proceeded  to  bargain  the  land  to  another  at  a 
named  profit,  which  he  seeks  to  recover,  the 
averments  are  not  sufficient  to  show  such  part 
performance  of  the  parol  contract  as  would  pre- 
vent it  from  falling  within  the  statute  of  frauds, 
and  would  not  authorise  the  maintenance  of  such 
claim  for  damages.  Wimberly  v.  Bryan,  55  Ga. 
198;  Hill  V.  Jones,  7  Ga.  App.  394,  66  S.  E. 
1099  (3).  This  ruling  is  not  to  be  taken  to 
mean  that  such  a  purchaser  would  be  precluded 
from  maintaining  his  action  to  recover  the  por- 
tion of  the  purchase  price  actually  paid. 

2.  FRAT7DS,  STATDTB  OP  ^pol50(3)~SuyFICAEW- 
or  OF  PLEADINOI  PART  PERFORMANCE. 

In  this  case  the  petition,  when  fairly  con- 
strued against  the  pleader,  sufficiently  indicates 
within  itself  that  the  doiy  written  contract  re- 
lied upon  as  existing  between  the  plaintiff  and 
the  defendant  for  the  purchase  and  sale  of  the 
land  consists  of  the  written  receipt  embodied  in 
the  petition ;  and  since  this  receipt,  when  sought 
to  be  treated  as  a  contract  of  sale,  is  void  for 
uncertainty,  the  trial  judge  did  not  err  in  sus- 
taining the  general  demurrer  to  the  pedtion. 
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Corbin  ▼.  Darden,  126  Ga.  429,  66  S.  E.  80. 
In  such  a  caae  the  ruling  made  in  Bluthen- 
thal  v.  Moore»  106  G&  424,  82  8.  B.  844,  is 
not  applicable. 

Error  from  Superior  Court,  Walker  Coun- 
ty ;  Moses  Wright,  Judge. 

Action  by  Luther  Clemons  against  Clarence 
Estes.  General  demurrer  to  petition  sustain- 
ed, and  plaintiff  brings  error.    Affirmed. 

The  first  numbered  paragraph  of  the  plain- 
tiff's petition  Is  as  fallows: 

"(1)  On  December  28,  1017,  said  Clarence 
Estes  agreed  to  sell  to  petitioner  the  following 
described  real  estate,  to  wit: 

''All  that  tract  or  parcel  of  land  lying  and 
being  in  the  seventh  district  and  fourth  section 
of  Walker  county,  Ga.,  and  the  north  half  of 
lot  of  land  No.  20  in  said  district  and  section, 
containing  80  acres  more  or  less,  and  more  par- 
ticularly described  as  follows:  Commencing  at 
the  public  road  and  running  thence  south  to  B. 
F.  Delay's  land,  thence  east  to  lands  of  John 
Arnold,  thence  north  to  Hugh  CoSman's  land, 
and  thence  with  the  pubUc  road  to  the  beginning 
point. 

"And  at  said  time,  to  wit,  December  28, 1917, 
petitioner  paid  to  said  Clarence  E^stes  the  sum 
of  $10.00,  as  shown  by  the  receipt,  a  copy  of 
which  is  as  follows: 

"  'Dec.  28,  1917.  Received  of  I/uther  Clem- 
ons, $10.00,  on  payment  of  place,  other  to  be 
paid  Saturday,  Dec  29,  1917.    Clarence  Estes.* 

''At  and  for  the  sum  of  $1,050.00  which  said 
purchase  money,  according  to  the  statement  in 
the  receipt,  was  to  be  paid  on  Saturday,  De- 
cember 2^th,  and  the  trade  completed." 

Shattuck  &  Shattuck,  of  La  Fayette,  for 
plaintiff  in  error. 

R.  M.  W.  Glenn,  of  Chattanooga,  Temu,  for 
defendant  in  error. 

JENKINS,  P.  J.    Judgment  affirmed. 
8TEPHJBSNS  and  SMITH,  JJ.,  concur. 


(24  Ga.  App.  515) 

DOUGLAS  ▼.  BROOKB  et  aL     (No.  10727.) 

<Conrt  of  Appeals  of  Georgia,  Division  No.  2» 

Nov.  28,  1910.    Rehearing  Denied 

Dec.  10, 1919.) 

(SyUabuM  ly  the  OowrL) 
1.  Affbal  and  bbbob  ^s»784— SiTmoiBHOT 

OY   KZCKPnONS   TO    OTKBBULUfO   IfiOTXOir   TO 
SET  A8IDK  JUDGlfXlCT. 

Where  the  judgment  complained  of  redtes 
that  the  motion  (which  was  a  motion  to  set 
aside  a  judgment)  is  overruled  '^after  hearing 
evidence  and  argument,"  and  the  assignment  of 
«rror  in  the  bill  of  exceptions  is  that  "to  the 
order  of  the  court  setting  aside  said  judgment 
plaintiff  then  excepted,  now  excepts,  and  assigns 
the  same  as  error,"  and  "to  the  said  decree  of 
the  conrt  plaintiff  then  excepted,  now  excepts, 


iBind  assigns  the  same  as  error,"  the  exceptions 
are  too  general  and  indefinite  to  present  any 
question  for  consideration  by  this  court  or  to 
furnish  grounds  for  reversing  the  judgment,  since 
such  a  case  does  not  involve  the  mere  exercise 
of  the  discretion  of  the  trial  judge  (as  in  the 
grant  or  refusal  of  a  temporary  injunction), 
and  issues  of  both  fact  and  law  were  deter- 
mined by  the  judgment,  and  it  is  impossible  for 
this  court  to  know  from  the  exception  taken 
whether  the  judgment  on  the  law  or  on  the 
facts  is  complained  of.  O.  &  W.  O.  Ry.  Go.  v. 
Cottonseed  Oil  Co.,  22  Ga.  App.  837,  96  S.  B. 
686  (2),  and  numerous  cases  cited  in  opinion. 

2.  EZCEFTIONS,    BILL    O'  .  ^=»39(1)— TlHB    FOB 
1XLII9Q. 

The  Other  assignments  of  error  contained  in 
the  bill  of  exceptions  complain  of  judgments 
on  demurrers,  motions  to  strike  answers,  and 
verdicts,  all  of  which  had  been  finally  passed 
upon  and  adjudicated  more  than  80  days  prior 
to  the  date  of  the  tender  of  the  bill  of  excep- 
tions, and  therefore  cannot  be  considered  by  this 
court.  Civ.  CJode  1910,  |  6162;  Crawford  v. 
Goodwin,  128  Ga.  184,  67  S.  B.  240;  First 
National  Bank  v.  Taylor,  138  Ga.  119,  74  S. 
B.  783;  Grant  v.  Southern  Bell  Telephone  ft 
Telegraph  Co.,  145  Ga.  298,  89  S.  B.  864  (1). 

3.  Appeal  and  kbbob  ^=»165  — Rioht  to 
bbino  bbbob  oh  judqmbnt  in  own  bshalf. 
All  this  will  appear  from  an  examination 
of  the  entire  record,  and  it  further  appears 
from  the  note  of  the  judge  contained  in  the  bill 
of  exceptions  that  on  the  trial  of  the  case  be- 
fore the  jury  on  November  21,  1918,  when  the 
court  was  discussing  the  matter  of  sending  the 
entire  case  to  an  auditor,  the  plaintiff  in  open 
court  abandoned  all  the  issues  that  had  hereto- 
fore been  raised  as  to  demurrers,  motions  to 
strike,  and  what  he  calls  a  plea  to  the  jurisdic- 
tion, and  agreed  that  the  case  might  be  tried 
on  its  merits,  including  the  cross-bill  of  the 
defendant  Brooke.  After  a  verdict  which  set 
up  an  indebtedness  to  the  plaintiff  in  the  court 
below,  and  provided  that  upon  the  payment  of 
certain  sums  by  the  defendant  Brooke  the  find- 
ing should  be  a  full  satisfaction  of  the  findings 
against  both  the  defendants,  J.  W.  Lyle  and  J. 
P.  Brooke,  and  four  days  after  the  adjournment 
the  plaintiff  entered  np  a  judgment  for  the.sev- 
eral  sums  of  money  set  out  in  the  verdict,  but 
omitted  any  mention  of  the  other  parts  of  the 
verdict,  and  this  judgment  was  entered  on  the 
minutes.  The  plaintiff  filed  no  motion  for  a 
new  trial,  nor  did  he  except  to  the  verdict  un- 
til more  than  60  days  had  expired,  and  then 
only  after  a  motion  had  been  mdde  by  the  de- 
fendant Brooke  to  set  aside  the  judgment  entered 
in  behalf  of  the  plaintiff  and  enter  a  decree  in 
accordance  with  the  verdict  did  he  file  his  bill 
of  exceptions.  His  failure  to  make  a  motion 
for  a  new  trial  and  his  entering  a  judgment  in 
his  behalf  constitnted  an  acceptance  by  him  of 
the  result  of  this  trial  by  tfae  jury,  and  cannot 
be  taken  advantage  of  by  him. 

4.  DISMI88AL  or  WBIT  01*  KBBOB. 

It  follows  that  the  writ  of  error  In  this  case 
must  be  dismissed. 

Brror  from  Superior  Court,  Cobb  Connty ; 
N.  A.  Morris,  Judga 
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Action  by  Lee  Douglas  against  J.  P. 
Brooke  and  others.  From  the  judgment, 
plaintiff  brings  error.    Dismissed. 

Lee  Douglas,  of  Atlanta,  in  pro.  per. 
6ea  F.  Gober,  of  Atlanta,  and  H.  B.  Moss, 
of  Marietta,  for  defendants  in  error. 

SMITH,  J.    Dismissed. 

JENKINS,  P.  J^  and  STEPHENS,  J.,  con- 


(24  Ga.  App.  430) 

PULLMAN   CO.   ▼.   SUTHERLIN 
(No.  10341.) 

(Ckinrt  of  Appeals  of  Georgia,  DlTision  No.  2. 

Nov.  19, 1919.) 

(SvUabus  hy  the  OowrL) 

Removal  of  causes  ^=s»11— Lack  of  diveb- 
sitt  of  citizenshif  as  affected  by  con- 
sent of  pasties. 
The  petition  in  this  c^ae  alleges  the  resi- 
dence of  the  plaintiif  to  be  in  Alabama  and 
that  of  the  defendant  to  be  in  Illinois.  In  the 
petition  for  removal  this  is  not  denied,  nor  is 
there  any  other  reason  given  upon  which  the 
petition  for  removal  is  based.  "A  suit  which, 
by  reason  of  the  nonresid^ice  of  both  parties, 
could  not  have  been  brought  in  the  federal  court 
1q  the  first  instance,  cannot  be  removed  to  that 
court  from  a  state  court,  under  the  acts  of 
March  8,  1887  (24  Stat  552,  c.  878),  and  Au- 
gust 18,  1888  (26  Stat.  433,  c  866;  U.  S. 
Comp.  Stat.  1901,  p.  508),  on  the  ground  of 
diverse  citizenship,  at  least  where  the  plain- 
tiff resists  such  removal,  even  if  the  consent 
of  both  parties  could  confer  jurisdiction.**  Ex 
parte  Wisner,  208  U.  S.  449,  27  Sup.  Ct.  150, 
51  L.  Ed.  264.  While  it  is  true  that  in  some 
of  the  later  cases  there  is  a  tendency  to  modi- 
fy the  ruling  made  in  the  Wisner  Case,  supra, 
this  court  is  bound  by  that  ruling  until  the 
United  States  Supreme  Court  expressly  over^ 
roles  it. 

Error  from  City  Court  of  Atlanta;  H.  M. 
Beld,  Judge. 

Action  by  Jennie  Sotherlin  against  the 
Pnllman  Company.  Petition  of  defendant  for 
removal  of  cause  to  the  federal  court  denied* 
and  it  brings  error.    Affirmed. 

Brewster,  Howell  &  Heyman,  of  Atlanta, 
for  plaintiff  in  error. 

W.  W.  Mundy,  of  Cedartown,  S.  Holder- 
ness,  of  Carrollton,  and  Westmoreland,  An- 
derson &  Smith*  of  Atlanta,  for  defendant  In 
error. 

SMITH,  J«    Judgment  affirmed. 

JENKINS,  P.  J.,  and  STEPHENS,  J.,  con- 
cur. 


(24  Ga.  App.  315) 
DISTRICT  GRAND  LODGE  NO.  18,  GRAND 
UNITED  ORDER  OP  ODD  FELLOWS  OF 
AMERICA,    JURISDICTION    OF    GEOR- 
GIA, V.  FORTUNE  et  aL    (No.  10489.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

Nov.  4,  1919.     Rehearing  Denied 

Dec  9,  1919.) 

(SyUdbiu  by  the  Oovrt.) 

Appeal  and  bbbob  ^=»1024(3)— Conclusivs- 
nebs  of  findingi  on  heanxztq  of  tbavbbss 
TO  sheriff's  BETURN. 
It  does  not  appear  that  the  trial  judge,  who, 
without  the  aid  of  a  jury,  heard  the  traverse  to 
the  return  of  the  sheriff,  erred  in  finding  against 
the  traverse,  since  the  evidence  in  support  of 
the  traverse  did  not  demand  a  finding  that  the 
plaintiff  in  error  had  traversed  the  shcrifiTs  re- 
turn of  service  at  the  first  term  after  it  had  re- 
ceived notice  thereof,   as  required   by  section 
5566  of  the  Civil  Code  of  1910.    It  foUows  that 
the  court  did  not  err  in  overruling  the  motion 
for  a  new  triaL 

Error  from  City  Court  of  Floyd;  W.  J. 
Nunnally,  Judge. 

Action  between  District  Grand  Lodge  No. 
18,  Grand  United  Order  of  Odd  Fellows  of 
America,  Jurisdiction  of  (Georgia,  and  li.  P. 
Fortune  and  others.  Judgment  for  the  lat- 
ter, finding  against  a  traverse  to  the  sheriffs 
return,  and  the  former  bring  error.    Affirmed. 

0.  P.  Goree,  of  AUanta,  for  plaintiff  in  er- 
ror. 

L.  H.  Covington  and  Wright  Wiilingham, 
both  of  Rome,  for  defendants  in  error. 

LUKB,  J.    Judgment  affirmed. 

BROYLES,  a  J.,  and  BLOOD  WORTH,  J., 
concur. 


(24  Ga.  App.  477) 

DOLLAR  T.  CITY  OF  TH0MA8VILLB. 

(No.  10601.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

Nov.  19, 1919.) 

(Syllabiu  hy  the  OourU) 

Masteb  and  ssbvaitt  ^=»258(19)— Pbtitzon 
fob   iitjt7by   to   inexpebisnobd   ujhemas 

SUFFICIENT. 

The  petition  as  amended  alleged  that  the 
plaintifl  was  inexperienced  as  to  matters  oon- 
ceming  the  latent  dangers  incident  to  working 
upon  and  handling  electric  wires,  and  that  the 
defendant  employed  him  with  full  knowledge  of 
this  fact ;  that  he  had  worked  only  three  weeks 
for  the  defendant,  when  he  was  instructed  by 
its  foreman  to  dimb  an  electric  light  pole,  car- 
rying with  him  the  loose  end  of  a  wire,  for  the 
purpose  of  attaching  it  to  the  end  of  another 
electric  light  wire,  which  had  previously  broken. 
He  alleged,  further,  that  he  did  not  kuow  that 
there  were  two  wires  entwined  about  the  pole. 
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one  carrying  a  positiye  current  and  the  other 
a  negative  current,  and  that  when  he  reached 
a  point  near  where  these  wires  were  entwined 
about  the  pole  he  placed  his  hand  around  the 
pole,  that  being  necessary  in  climbing,  and 
that  his  hands  came  in  contact  with  these  two 
entwined  wires,  and  that  this,  together  with  the 
loose  end  of  the  wire  which  was  held  in  a  metal 
fixture  in  his  belt,  completed  the  circuit,  and 
he  received  a  shock  which  threw  him  to  the 
ground,  some  15  feet  away  from  the  pole,  caus- 
ing serious  injury  to  his  person,  all  of  which 
was  caused  by  the  negligence  of  the  master  in 
not  warning  him  of  these  latent  dangers.  Held: 
These  allegations,  taken  together  with  all  the  oth- 
er allegations  contained  in  the  petition  as  amend- 
ed, set  out  a  cause  of  action,  and  the  trial  judge 
erred  in  dismissing  the  suit  on  general  demurrer. 
See  Western  Union  Telegraph  Co.  v.  Jenkins,  92 
Oa.  898,  17  S.  E.  620,  and  City  of  Dawson  v. 
Smith,  18  Ga.  App.  003,  90  S.  E.  76.  The 
cases  of  Columbus  RaHroad  Co.  ▼.  Dorsey,  119 
Oa.  863,  46  8.  E.  635,  and  Dorsey  v.  Columbus 
Raflroad  Co.,  121  Ga.  697,  49  S.  E.  698,  are 
clearly  distinguishable  from  the  case  at  bar,  as 
18  also  the  case  of  Zachery  v.  Madison,  18  Ga. 
App.  490,  89  S.  E.  594. 

Error  from  City  Court  of  TbomasviUe;  W. 
H.  Hammond,  Judge. 

Action  by  Lw  P.  Dollar  against  the  City  of 
Thomasville.  Suit  diamlssed  on  general  de- 
murrer, and  plaintiff  brings  error.    Reversed. 

Tltns,  Dekle  &  Hopkina,  of  Thomaavllle, 
for  plalntiCF  in  error. 

J.  M.  Austin,  of  Thomasville^  and  B.  K.  Wil- 
cox, of  Valdosta,  for  defendant  in  error. 

SMITH,  J.    Judgm^t  reveraed. 

JENKINS,  P.  J.,  and  STEPHENS,  J.,  con- 
cur. 


(24  Ga.  App.  479) 

RIMES  &  STUBBS  v.  NATIONAL  BANK  OF 
SAVANNAH.    (No.  10657.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

Nov.  19,  1919.) 

(8yUdbu$  hy  the  Oouri.) 

Banks  and  banking  #s=>121— Relation  or 
DXPosrroB  obkateo  only  by  contbact. 

Where  a  person  by  accident  or  mistake  sends 
eertain  checks  or  money  for  deposit  to  a  bank 
veith  which  he  has  never  opened  an  account  as  a 
depositor,  and  there  is  no  agreement  between 
him  and  the  bank  creating  the  relation  of  de- 
positor and  banker,  and  he  draws  checks  there- 
on, which  the  bank  fails  to  pay,  he  cannot 
maintain  a  suit  for  damages  as  against  the 
bank.  In  order  to  create  such  relationship,  the 
xninds  of  the  parties  must  meet,  and  without 
this  there  is  no  obligation  on  the  part  of  the 
bank  to  honor  checks  signed  by  the  person  mak- 
ing such  deposits.  Even  though  the  bank  actu- 
ally received  the  money,  it  would  not  be  liable 
for  damages  for  failing  to  honor  such  checks, 
but  would  be  liable  only  as  a  bailee  for  the 
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money  so  deposited.    The  court,  therefore,  did 
not  err  in  granting  a  nonsuit. 

Error  from  City  Court  of  Savannah;  John 
Rourke,  Jr.,  Judge. 

Action  by  Rimes  &  Stubbs  against  the  Na- 
tional Bank  of  Savannah.  Judgment  of  non- 
suit, and   plaintifiCs   bring  error.     Affirmed. 

J.  P.  Dukes,  of  Pembroke^  and  (Dolumbus  E. 
Alexander,  of  Savannah,  for  plalntifTs  in 
error. 

E.  S.  Elliott,  of  Savannah,  for  defendant  hi 
error. 

SMITH,  J.    Judgment  affirmed. 

JENKINS,  P.  J.,  and  STEPHENS,  J.,  con- 
cur. 


(24  Qa.  App.  512) 
BROWN  V.  BROWN.    QUo.  10598.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

Nov.  26,  1919.) 

(SyUahuM  by  ike  Oowrt) 

1.  CouBTB  ^=s>488(l)  —  DivoBCB  ^s»331  —  Ac- 
tion roB  aumont;  kftect  or  tbansfbb  or 
oausb  vbom  sufbems  ooubt  to  cottbt  of 
Appeals. 

The  transfer  of  this  ease  to  this  court  by 
the  Supreme  Court  is  equivalent  to  a  holding 
by  the  Supreme  Court  that  it  is  one  at  law,  not 
in  equity.  Marion  Pllcher  Brown,  on  her  own 
behalf  and  as  the  natural  guardian  for  her 
minor  daughter,  Laurie  Brown,  brought  suit 
against  the  husband,  L.  K.  Brown,  in  which 
she  asked  that  a  certain  decree  for  alimony 
for  the  support  of  hanelf  and  said  minor  child, 
rendered  by  the  chancery  court  of  HamUton 
county,  Tenn.,  be  made  the  judgment  of  the 
superior  court  of  Chatham  county.  The  peti- 
tion also  alleged  that  defendant  had  failed  and 
refused  to  contribute  to  the  support  of  either 
the  wife  or  the  child,  and  asked,  as  the  other  of 
its  two  prayers,  that  the  court  by  its  decree 
would  award  and  require  the  payment  of  prop- 
er sums  by  way  of  permanent  alimony  for  the 
support  of  the  wife  and  child.  The  defendant 
demurred  to  the  petition  upon  various  grounds, 
in  which  it  is  set  forth  that  the  petition  failed 
to  show  jurisdiction  in  the  chancery  court  of 
Tennessee  to  grant  tbe  decree  here  sued  on. 
Defendant  also  filed  a  plea  denying  jurisdiction 
in  the  foreign  court  as  to  that  proceeding,  and 
setting  up  that  when  that  suit  was  brought  in 
the  state  of  Tennessee,  the  defendant  was  a  res- 
ident of  Georgia,  and  that  he  had  never  been 
served  in  that  proceeding.  On  the  hearing  of 
the  demurrer  the  petitioners  in  open  court  ex- 
pressly abandoned  the  prayer  by  which  it  had 
been  sought  to  set  up  in  the  Georgia  court  the 
foreign  decree  for  alimony,  and  it  was  also  ex- 
pressly stated  that  the  prayer  for  permanent 
alimony  as  embraced  in  the  original  suit  was 
likewise  abandoned.  This  action  on  the  part 
of  petitioners  Is  recited  in  the  order  of  the  trial 
judge  overruling  the  demurrers  to  the  petition. 
The  allegations  setting  out  the  grant  of  the 
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foreign  decree  for  divorce  and  alimony  were 
not,  however,  stricken  from  the  petition.  Aft- 
er each  of  the  original  prayers  of  the  petition 
had  thus  been  expressly  abandoned,  the  peti- 
tion was  amended  over  defendant's  objection  by 
attaching  and  praying  judgment  on  an  itemized 
bill  of  particulars  for  necessaries  alleged  to 
have  been  furnished  by  the  defendant's  wife  for 
the  suppoi;t  of  the  minor  child,  and  the  suit 
thereafter  proceeded  in  her  name,  and  solely 
for  the  recovery  of  the  specific  sums  thus  al* 
leged  to  have  been  expended.  A  verdict  for  the 
items  of  expense  thus  sued  for  was  rendered 
against  the  defendant,  who  now  brings  his  ex- 
ceptions to  this  court  Held,  if  it  be  true,  as 
contended  by  defendant  in  error,  that  the  peti- 
tion set  forth  sufficient  facts  to  authorize  the 
court  to  uphold  the  validity  of  the  foreign  de- 
cree for  divorce  and  alimony  (see  23  Oyc.  1566, 
1567,  1568),  then  the  prayer  asking  the  Geor- 
gia court  to  award  ];>ermanent  alimony  was 
properly  and  necessarily  abandoned,  since  after 
a  wife  obtains  a  decree  of  total  divorce,  the 
marital  relation  no  longer  exists,  and  she  can- 
not thereafter  maintain  an  action  for  alimony. 
Joyner  v.  Joyner,  131  Ga.  217,  62  S.  E.  182  (3), 
18  L.  K.  A-  (N.  S.)  647,  127  Am.  St.  Kep.  220. 

2.  DiYOBCB  ^ss>332  —  Aonoir  bt  divobced 

WIFE     FOB     NECESSABY     BXPBIYDITUBE8     FOB 
BUFFOBT  OF  MINOB  CHILD. 

Nor  could  she,  where  the  petition  shows  that 
the  former  decree  for  alimony  made  provision 
for  the  support  of  the  minor  child,  maintain 
an  original  action  at  law  to  recover  necessary 
expenditures  made  by  her,  after  such  decree, 
for  the  support  of  the  child.  Hall  v.  Hall,  141 
6a.  361,  80  S.  E.  992  (2a) ;  Civ.  €k)de  1910,  S 
2981.  For  this  reason  the  amendment  setting 
up  such  a  claim  was  not  permissible. 

3.  PUEADINOS  ^S»248(17)^AMENDUEmr  TO  AI«- 
LBOX  NEW  AND  DISTINCT  CAUBB  OF  ACTION. 

Moreover,  under  the  general  law  govern- 
ing pleading,  the  original  ^proceeding,  which 
sought  on  behalf  of  the  wife  and  minor  child 
to  set  up  a  foreign  decree  for  alimony  and  to 
have  permanent  alimony  awarded,  could  not, 
under  any  view,  be  changed  by  amendment 
into  a  new  and  distinct  action  at  law  on  behalf 
of  the  wife  alone  to  recover  specified  sums  ex- 
pended by  the  wife  for  -the  necessary  support 
of  the  child.    Civ.  Code  1910,  |  5683. 

Error  from  Superior  Court,  C^tham  (boun- 
ty;  P.  W.  Meldrim,  Judge. 

Action  by  M.  P.  Brown,  In  her  own  behalf 
and  as  natural  guardian  of  her  minor  daugh- 
ter, later  proceeding  solely  in  name  of  M.  P. 
BroMm,  against  L.  K.  Brown.  *  Verdict  and 
judgment  for  plaintiff,  and  defendant  brings 
error.    Reversed. 

Robt  Lw  Goldlng,  of  Savannali,  for  plaintiff 
In  error. 

Travis  &  Travis  and  D.  S.  Atkinson,  all  of 
Savannah,  for  defendant  in  error. 

JENKINS,  P.  J.    Judgment  reversed. 

STEPHENS  and  SMITH,  JJ.,  concur. 


(US  Va.  748) 
BRYAN  T.  COMMONWBAI/TH. 

(Supreme  Court  of  Appeals  of  Virginia.    Nov. 

20,  1919.) 

CanaNAL  law  ^s»201— Fobioeb  convxction 

FOB  8AU9  OFFENSB  IN  ICAYOB'S  COUBT. 

Acts  1918,  c.  888,  changing  the  original  pro- 
hibition statute,  especially  Acts  1916,  c.  146,  fi 
24,  27,  confer  upon  the  mayor  of  a  city  con- 
current jurisdiction  with  the  circuit  court  to 
try  a  defendant  for  the  unlawful  transporting 
of  intoxicating  liquors  along  one  of  the  city 
streets,  and  his  judgment  therein  bars  a  second 
prosecution  therefor  in  the  circuit  court  by  vir- 
tue of  Bill  of  Rights,  i  8,  which  ordains  that 
no  man  shall  *'be  put  twice  in  jeopardy  for  the 
same  offense." 

Sims,  J.9  dissenting. 

Error     to     Circuit     Court.     Rockingham 
County. 

Henry  C.  Bryan  was  convicted  of  unlaw- 
fully transporting  liquor  along  one  of  the 
streets  of  the  City  of  Harrisonburg^  and  he 
brings  error.    Judgment  reversed. 

Charles  A.  Hammer,  of  Harrisonburg,  f6r 
plaintiff  In  error. 

The  Attorney  General  and  Jjtoa  M.  Baalle» 
of  Richmond,  for  the  Commonwealth. 

WHITTLB,  P.  This  case  is  as  foUows: 
Plaintiff  in  error,  Henry  C.  Bryan,  was  tried 
and  convicted  upon  a  warrant  Issued  by  the 
mayor  of  tbe  dty  of  Harrisonburg,  charging 
that  he  did  on  August  6,  1918,  unlawfully 
transport  Intoxicating  liquor  along  one  of  tbe 
streets  in  that  dty,  of  whidx  offense  he  was 
found  guilty  and  adjudged  to  pay  a  fine  of 
$50  and  to  be  confined  in  jail  for  one  month. 
At  tlie  October  term,  1918,  of  the  circuit 
court  of  Bodslngham  county  plalntilT  in  error 
was  Indicted  for  the  same  offense,  and  plead- 
ed to  tlie  indictment  former  conviction  ahd 
not  guilty.  The  court  overruled  and  rejected 
the  first-mentioned  plea;  and  the  case,  by 
ccmsent,  liaving  been  submitted  to  the  court,, 
was  tried  without  the  intervention  of  a  jury, 
and,  the  commonwealth  having  sustained  tbe 
charge  and  no  evidence  being  offered  by  the 
accused,  be  was  found  guilty,  and  liis  punish- 
ment fixed  at  a  fine  of  $50  and  confinement  in 
jail  for  the  term  of  one  month.  To  that 
judgment  this  writ  of  error  was  granted. 

It  will  be  observed  from  the  foregoing 
statement  that  the  narrow  question  presented 
on  this  record  for  decision  is  whether  the  de- 
ftodanf s  plea  of  former  conviction  by  the 
mayor  of  the  dty  of  Harrisonburg  constitut- 
ed a  bar  to  the  prosecution  for  the  same 
offense  in  the  circuit  court  The  answer  to 
that  question  must  be  found  in  the  correct 
construction  of  pertinent  sections  of  chapter 
388»  Acts  1918^  p.  G78  et  seq. 
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It  may  be  remarked  In  tbe  outset  that,  upon 
wellHsettled  principles,  this  court  has  uni- 
f ormly  refused  writs  of  error  in  cases  of  con- 
viction by  the  authorities  of  cities  and  towns 
under  ordinances  passed  in  pursuance  of  the 
act  of  1916  (chapter  14^,  where  the  accused 
sought  to  set  up  such  judgment  in  bar  of 
prosecutions  by  the  commonwealth  for  viola- 
tions of  the  prohibition  act.  Under  that  act 
such  ordinances  were  regarded  as  mere  local 
regulations  for  tbe  government  of  the  Inhabi- 
tants of  the  muni<dpality,  leaving  it  discre- 
tionary with  the  authorities  to  provide  ade- 
quate penalties  for  their  violation.  But  those 
ordinances  are  readily  distinguishable  from 
criminal  statutes  which  prescribe  laws  for 
the  government  of  the  people  generally 
throughout  the  state,  and  provide  punishment 
for  their  violation. 

The  slgniflcance  of  the  essential  changes 
made  by  the  Legislature  in  the  original  act 
in  corresponding  sections  of  the  act  of  1918 
demand  careful  consideration,  and  furnish 
the  guide  to  the  correct  decision  of  this  case. 
Among  the  purposes  of  the  latter  act,  set  out 
in  the  title,  are  the  following: 

«••  •  •  To  prescribe  the  jurisdlctloii  for 
trial  and  appeals  of  cases  arising  under  this 
act" 

And  again: 

**•  •  •  To  provide  for  the  enforcement  of 
this  act  and  to  prescribe  penalties  for  the  vio- 
lation of  this  act" 

A  comparison  of  section  24  of  the  act  of 
1916  with  the  corresponding  section  in  the 
act  of  1918  shows  that  the  italicized  language 
has  been  added  in  the  last-named  act: 

"Sec.  24.  Jurisdieiian  o/  (7<m6«  ArisitH/  Un- 
der TIUs  Ag<.— The  circuit,  corporation  and 
l^ustings  courts  having  jurisdiction  for  the 
trial  of  criminal  cases  shall  have  exclusive  orig- 
inal jurisdiction  ewoepi  <m  herein  oihertoUe  pr<h 
vidcdj  for  the  trial  of  all  cases  arising  under 
this  act  and  for  the  trial  of  M  oivH  cases  in- 
voUaing  the  ownership  of  ardent  spiriia  and 
other  property  seized  under  its  provisions;  ex- 
cept that  mayors,  police  justices  and  others  hav- 
ing  jurisdiction  for  the  trial  of  cases  for  the 
violation  of  the  ordinances  of  the  cities  and 
towns  shall  have  jurisdiction  to  try  cases  aris- 
ing under  ordinances  passed  by  thdr  respective 
cities  and  towns  as  hereinafter  provided,  with 
the  right  of  appeal  to  the  defendant  to  the  court 
having  jurisdiction  to  try  such  appeaL" 

And  section  27  of  the  act  of  1918  adds  to 
tbe  provision  in  the  same  section  in  the  act 
of  1916,  empowering  cities  and  towns  to  pass 
ordinances  regulating  the  sale,  etc,  of  ardent 
spirits  and  for  their  violation,  "to  provide 
adequate  penalties  therefor,"  **provided  such 
penalties  shall  not  be  less  than  those  for 
similar  offenses  under  this  act."  (Italics  sup- 
plied.) 

The  italicized  language  in  section  24,  it 
iTOB  to  U8,  shows  a  legislative  purpose  to 


add  to  the  tribunals  theretofore,  clothed  with 
ezdusive  original  jurisdiction  for  the  trial 
of  this  class  of  criminal  offenses.  And  a 
painstaking  examination  of  the  act  fails  to 
disclose  any  tribunal  to  satisfy  the  language 
of  the  exception  other  than  those  of  mayors, 
police  justices,  etc.,  of  cities  and  towns.  This 
view,  we  think,  is  also  emphasized  by  the 
concluding  language  of  section  27  (which  ap- 
pears for  the  first  time  in  the  act  of  191Q), 
"provided  such  penalties  shall  not  be  leSs 
than  those  for  similar  offenses  under  this- 
act" 

It  is  not  reasonable  to  suppose  that  the 
Legislature  would  have  empowered  cities  and 
towns  to  pass  ordinances  adopting  the  pro- 
visions of  the  prohibition  act  and  to  prescribe 
penalties  for  their  violation  (provided  such 
penalties  should  not  be  less  thou  those  for 
similar  offenses  under  the  act)  unless  its 
purpose  had  been  to  invest  the  municipal  au- 
thorities with  concurrent  jurisdiction  with 
the  state  courts  in  cases  arising  under  such 
ordinances. 

Doubtless  the  practical  administration  of 
the  prohibition  act  for  two  years  had  shown 
the  necessity  for  extending  the  original  crim- 
inal jurisdiction  for  the  trial  of  offenses  aris- 
ing under  that  act  to  mayors  and  police  jus- 
tices within  the  territorial  limits  of  their  re- 
spective cities  and  towns.  We  have  found 
great  diversity  of  opinion  on  this  subject, 
largely  due,  we  conceive,  to  the  measure  of 
derivative  authority  conferred  by  the  Legis- 
lature in  the  particular  case.  So,  at  last,  the 
question  resolves  itself  into  one  of  statutory 
construction. 

In  conformity  to  the  act  of  1918,  the  dty 
of  Harrisonburg  adopted  a  prohibition  ordi- 
nance under  which  «the  plaintiff  in  error  was 
convicted  by  the  m4yor  for  an  offense  de- 
clared by  the  act  to  be  a  misdemeanor,  a 
crime  against  the  commonwealth,  punishable 
by  fine  and  imprisonment;  and  of  that  crime 
he  was  found  gailty  and  fined  $50,  and  con- 
fined in  jail  one  month.  Subsequently  plain- 
tiff in  error  was  tried  in  the  circuit  court 
of  Rockingham  county  for  the  identical 
offense^  his  plea  of  former  conviction  was  re- 
jected, and  he  was  found  guilty  and  again 
fined  $50,  and  sentenced  to  confinement  in  jail 
for  (me  month. 

The  cases  of  Thou  v.  Commonwealth,  31 
Grat  (72  Va.)  887,  and  Morganstem  v.  Gom- 
mcmwealth,  94  Va.  787,  26  S.  E.  402,  indicate 
the.  line  of  cleavage  between  cases  in  which 
convictions  for  the  vicdatlons  of  dty  ordi- 
nances by  municipal  authorities  will  bar  and 
those  in  which  they  will  not  bar  subsequent 
prosecutions  for  the  same  act  in  the  courts 
of  the  commonwealth.  In  Thon's  Case, 
plaintiff  in  error  was  indicted  in  the  hustings 
court  of  the  city  of  Richmond  for  a  violation 
of  the  act  of  March  6, 1874  (Acts  1874,  p.  76)» 
forbidding  the  sale  of  an  intoxicating  drink 
in  any  barroom,  etc.,  within  the  limits  of 
the  commonwealth  from  12  o'clock  on  Satur- 
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day  night  until  snnrlse  of  the  sncceedhig 
Monday  morning.  The  yii^tlon  of  the  act 
is  made  a  misdemeanor,  punishable  by  fine 
of  not  less  than  $10  nor  more  than  $500,  and, 
in  the  discretion  of  the  court,  forfeiture  of 
the  defendant's  license.  The  act  contains  the 
proviso: 

''This  law  shall  not  apply  to  any  dty  haying 
police  regulations  on  this  subject  and  an  ordi- 
nance inflicting  a  penalty  equal  to  the  penalty 
inflicted  by  this  statute.** 

The  accused  had  already  been  convicted 
under  an  ordinance  of  the  city  of  Richmond, 
requiring  every  hotel  keeper,  etc,  to  (dose 
his  bar  every  Sunday  during  the  whoU  day, 
and  prescribing  a  fine  of  not  less  than  $10 
nor  more  than  $500  for  its  violation.  This 
conviction  was  relied  on  as  a  defense  to  the 
prosecution,  on  the  ground  that  the  case  came 
within  the  proviso  of  the  statute,  and  th&t 
the  hustings  court  was  therefore  without  ju- 
risdiction. 

Morganstem's  Case  arose  under  a  subse- 
quent statute  found  in  Ya.  Code  1904,  |  3804, 
which  declares  that  no  barroom,  etc,  shall 
be  opened  and  no  Intoxicating  liquor,  etc., 
sHall  be  sold  during  the  same  period  pre- 
scribed in  the  act  of  1874,  supra,  and  imposes 
a  similar  fine,  and,  moreover,  declares  "that 
the  license  of  the  place  where  the  sale  was 
so  made  shall  be  revoked."  Morganstern 
had  likewise  been  convicted  for  a  violation 
of  the  ordinance  referred  to,  and  set  up  that 
conviction  as  a  bar  to  the  prosecution  in  the 
hustings  court  of  the  city  of  Richmond  for 
the  same  act  under  section  3804.  In  both 
cases  the  parties  were  convicted,  and  upon 
writs  of  error  this  court  held  that  the  offense 
defined  and  the  punishment  provided  by  the 
ordinance  for  Its  violation  were  not  substan- 
tially the  same  as  those  defined  and  prescrib- 
ed by  the  statutes  referred  to,  and  that  a 
conviction  under  the  former  did  not  bar  a 
prosecution  under  the  latter.  If,  however, 
the  ordinance  and  statutes  had  defined  the 
same  offense  and  prescribed  substantially  the 
same  punishment,  the  dty  would  have  been 
held  to  be  exempt  from  the  operation  of  the 
statute  in  Thon's  Case,  and  that  a  conviction 
under  it  was  a  bar  to  the  prosecution  in 
Morganstem's  Case.  See  note  to  section 
8804,  supra. 

We  are  of  opinion  that  the  effect  of  the 
changes  in  the  original  prohibition  statute  by 
the  act  of  1918  conferred  upon  the  mayor  of 
the  dty  of  Harrisonburg  concurrent  original 
jurisdiction  with  the  circuit  court  of  Rock- 
ingham county  to  try  the  case  in  question,  and 
that  his  judgment  therein  was  a  bar  to  the 
second  prosecution  in  the  circuit  court  by 
virtue  of  section  8  of  the  Bill  of  Rights,  which 
ordains  that  no  man  shall  "be  put  twice  in 
jeopardy  for  the  same  offense." 

For  these  reasons  the  judgment  complained 
of  must  be  reversed. 

Reversed. 


SIMS,  J.  (dissentinfid.  It  seems  to  be  too 
well  settled  to  admit  of  serious  controversy 
that  the  Legislature  may  confer  upon  munic- 
ipalities the  legislative  power  to  adopt  ordi- 
nances which  will  create  offenses  against  the 
munidpalities,  consisting  of  the  same  acts 
whidi  under  legislative  enactment  also  con- 
stitute offenses  against  the  state.  In  such 
case,  "the  offense  against  the  munldpality 
is  a  different  one  from  that  against  the  state, 
though  both  offenses  proceed  from  the  same 
act"  Howe  v.  Treasurer  of  Plainfield;  87 
N.  J.  Law,  146.  To  the  same  effect  see  Van 
Buren  v.  Wells,  63  Ark.  368,  14  S.  W.  38,  22 
Am.  St.  Rep.  214;  Hughes  v.  People^  8  Colo. 
636,  9  Pac  60;  Greenwood  v.  State,  66  Tenn. 
(6  Baxt)  667,  82  Am.  Rep.  639;  State,  etc, 
V.  Taxing  District  of  Shelby  County,  16  Lea 
(Tenn.)  240;  State  v.  Fourcade,  46  La.  Ann. 
717, 13  South.  187, 40  Am.  St.  Rep.  249;  State 
V.  Clifford,  46  La.  Ann.  980,  13  South.  281; 
State  V.  Lee,  29  Minn.  446,  13  N.  W.  913; 
Mayor,  etc»  v.  Allaire,  14  Ala.  400 ;  State  v. 
Bergman,  6  Or.  341;  Arrington  v.  Common- 
wealth, 87  Ya.  96,  99,  12  S.  E.  224,  10  L.  R. 
A.  242;  8  R.  C.  L.  i  137,  p.  160;  16  C.  J.  f 
480,  pp.  281,  282. 

Whether  the  Legislature  by  the  prohibition 
act  of  1918  (Acts  1918,  p.  67$  has  conferred 
the  power  above  mentioned  is  the  ultimate 
question  Involved  in  the  case  in  judgment; 
there  being  no  question  as  to  the  ordinance 
having  been  adopted  in  piusuance  of  the 
legislative  power. 

It  is  a  concessum  in  the  argument  that  un- 
der the  original  prohibition  act  of  1916  the 
power  in  question  was  conferred,  and  that 
the  offenses  created  by  municipal  ordinances 
ad(^ted  under  the  authority  of  such  act  were 
different  offenses  from  those  constituting  state 
offenses  under  the  same  act,  although  consist- 
ing of  the  same  acts,  and  that  the  munldpal 
ordinances  adopted  under  that  act  were  not 
intended  by  the  Legislature  to  be  enactments 
in  lieu  of  the  state  law  on  the  subject  And 
such  has  been  the  view  taken  by  this  court 
as  evidenced  by  its  uniform  refusal  of  writs 
of  error  applied  for  in  cases  of  conviction 
which  arose  under  the  1916  prohibition  act 
Now  the  only  change  which  the  amended  act 
of  1918  has  made  in  the  original  1916  act, 
touching  the  aforesaid  power  conferred  upon 
munidpalities,  is  that  there  is  added  to  sec- 
tion 27  of  the  act  the  provision  that  penalties 
prescribed  by  the  munldpal  ordinances  "shall 
not  he  1688  than  those  for  similar  off^ises 
under  this  act.*'  (Italics  supplied.)  The  two 
statutes  are  in  other  respects  the  same  so  far 
as  the  power  under  consideration  is  con- 
cerned, both  in  the  titles  and  in  the  bodies  of 
the  respective  statutes,  as  will  appear  from 
the  material  portions  thereof  quoted  b^ow 
in  parallel  columns,  with  the  new  phrase- 
ology in  the  1918  act  italicized. 
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Aet  of  1911 

Among  tbe  purposes 
•t  the  act  set  out  in 
the  title  are  the  fol- 
lowing: •*•  •  •  To 
prescribe  the  jarisdlc- 
tlon  for  trial  and  ap- 
peals of  cases  arising 
under  this  act."  And 
againii  «« •  •  ♦  Air- 
thorizing  additional  re- 
strictions and  limita- 
tions beyond  the  proyi- 
slons  of  this  act  as  to 
sale,  manufacture  or  de- 
livery of  ardent  spirits 
In  certain  counties  and 
cities;  to  proTlde  for 
the  enforcement  of  this 
act  and  to  prescribe 
penalties  for  the  viola- 
tion  of   this   act." 

In  the  Body  of  the  Act. 

Section  22  contains 
provisions  for  the  issu- 
ance of  search  warrants 
by  Justices  of  the  peace, 
police  justices,  circuit 
or  corporation  judges 
and  mayors  of  cities 
and  towns  upon  com- 
plaint and  information 
under  oath  that  "any 
person  is  manufactur- 
ing, selling,  offering,  ex- 
posing, keeping  or  stor- 
ing for  sale,  barter,  gift, 
or  use  ardent  spirits 
contrary  to  law,"  and 
for  the  arrest  and  the 
bringing  to  trial  of  cer- 
tain persons  in  case  cer- 
tain ardent  spirits  are 
found  under  certain  cir- 
cumstances and  for  the 
selxure  and  holding  of 
such  ardent  spirits  etc; 
but  does  not  declare  the 
ardent  spirits,  etc.,  to 
be  contraband  or  forfeit* 
•d*  nor  provide  any  pro- 
cedure in  rem  to  en- 
force the  forfeiture 
thereof,  so  as  to  afford 
that  due  process  of  law 
in  respect  thereto  which 
is  essential  under  the 
constitutional  provision 
on   the   subject. 

"Sec.  24.  The  eireult, 
corporation  and  hustings 
courts  having  jurisdic- 
tion for  the  trial  of  crim- 
inal cases  shall  have  ex- 
clusive original  jurisdic- 
tion for  the  trial  of  all 
cases  arising  under  this 
act;  except  that  mayors, 
police  justices  and  others 
having  jurisdiction  for 
tlio  trial  of  cases  for  the 
violation  of  the  odinanc- 
w  of  cities  and  towns 
shall  have  jurisdiction  to 
try  cases  arising  under 
ordinances  passed  by 
their  respective  cities  and 
towns  as  hereinafter  pro- 
vided, with  right  of  ap- 
peal to  the  defendant  to 
the  court  having  juris- 
diction to  try  such  ap- 
peaL" 
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Act  of  ins. 

Among  the  purposes  of 
the  act  set  out  In  the  ti- 
tle are  the  following: 
«•  •  •  •  To  prescribe  the 
jurisdiction  for  trial  and 
appeals  of  cases  arising 
under  this  act."  And 
again:  "•  •  •  Author- 
izing additional  restric- 
tions and  limitations  be- 
yond the  provisions  of 
this  act  as  to  sale,  man- 
ufacture or  delivery  of 
ardent  spirits  in  certain 
counties  and  cities;  to 
provide  for  the  enforoe- 
ment  of  this  act  and  to 
prescribe  penalties  for 
the  violation  of  this  act." 

There  is  the  following, 
among  other  new  phrase- 
ology contained  In  the  ti- 
tle of  this  act,  vis.: 
••  •  •  •  Declaring  cer- 
tain ardent  tpirits  con- 
traband, and  preBcriMng 
the  ^procedure  for  eearch 
therefor  and  forfeiture 
thereof," 

In  the  Body  of  the  Act 

Section  22  contains 
some  provisions  similar 
to  those  of  the  same  sec- 
tion of  the  IdlS  act  as  to 
the  -  issuance  of  search 
warrants,  but  changes  the 
nature  of  the  proceeding 
from  that  of  one  In  per- 
sonam to  one  in  rem,  and 
adds  new  phraseology 
not  contained  in  the  1916 
act,  declaring  the  ardent 
spirits,  etc.,  to  be  con- 
traband and  forfeited  to 
the  commonwealth  and 
also  provides  a  procedure 
in  rem  to  enforce  the 
forfeiture. 

"Sec.  24.  JurUdictUm  of 
Oaeee  oriBing  under  thiM 
act.— 7he  circuit,  corpo- 
ration and  hustings 
courts  having  jurisdic- 
tion for  the  trial  of  crim- 
inal oases  shall  have  ex- 
clusive original  jurisdic- 
tion eteoept  as  horein  otft- 
enoiee  provided,  for  the 
trial  of  all  cases  arising 
under  this  hct  and  for  the 
trial  of  all  civil  oaaee  in- 
volving the  ownership  of 
ardent  epirita  and  other 
property  seised  under  its 
provisions;  except  that 
mayors,  police  justices 
and  others  having  juris- 
diction for  the  trial  of 
cases  for  the  violation  of 
the  ordinances  of  the  cit- 
ies and  towns  shall  have 
jurisdiction  to  try  cases 
arising  under  ordinances 
passed  by  ttieir  respec- 
tive cities  and  towns  as 
hereinafter  provided, 

with  the  right  of  appeal 
to  the  defendant  to  the 
court  having  jurisdiction 
to  try  such  appeaL" 


It  seems  plain  to  me  that  the  new  phrase- 
ology of  the  1918  act  contained  in  its  title 
and  in  section  24,  above  quoted,  was  merely 
consequential  upon  the  new  matter  contained 
in  section  22  of  such  act,  which  was  not  con- 
tained in  the  act  of  1916,  and  that  it  has  no 
other  significance  whatsoever  and  does  not 
affect  in  any  way  the  ultimate  question  afore- 
said which  is  involved  in  the  case  in  Judg- 
ment 

Further:  Both  the  act  of  1916  and  1918 
must.be  taken,  of  course,  as  enacted  by  the 
Legislature  with  full  knowledge  of  the  w^- 
settled  role  above  adverted  to  on  the  subject 
of  offenses  against  municipalities  being  dif- 
ferent from  those  against  the  state  although 
consisting  of  the  same  acts. 

Therefore  I  cannot  assent  to  the  conclusion 
that  the  Legislature  meant  by  the  mere  ad- 
dition of  section  27  of  the  provision  aforesaid 
contained  in  the  act  of  1918,  to  enact  that 
the  ordinances  passed  by  the  municipalities 
should  be  in  lieu  of  the  state  law  and  thus 
change  the  well-settled  rule  aforesaid  and  the 
law  and  the  whole  policy  of  the  state  on  the 
subject  Especially  do  I  feel  this  in  view  of 
the  fact  that  such  statute  designates  the 
state  offenses  as  "similar"  and  not  as  the 
game  as  those  under  the  municipal  ordi- 
nances ;  and  in  view  also  of  the  fact  that  the 
provision  does  not  require  that  the  punish- 
ment for  the  municipal  offenses  shall  be  tbe 
same  as  for  the  state  offenses,  but  only  that 
it  shall  not  be  less.  The  use  of  the  word 
"similar"  seems  clearly  to  express  the  legis- 
lative mind  as  distinguishing  between  the 
municipal  and  state  offenses,  although  cdn- 
sisting  of  the  same  acts,  and  as  recognizing 
that,  under  the  rule  aforesaid,  they  are  not 
to  be  regarded  as  the  same  offenses.  And 
with  respect  to  the  provision  that  the  penal- 
ties under  the  municipal  ordinances  shall  not 
be  less  than  under  the  act  for  state  offenses: 
That  still  leaves  the  municipalities  free  to 
provide  by  the  ordinances  any  maximum  ]pen- 
alties  they  may  choose.  In  practical  opera- 
tion, therefore,  there  would  inevitably  exist 
a  lack  of  uniformity  of  punishment  through- 
out the  state  for  the  same  offenses,  if  the 
offenses  against  the  municipalities  were  re- 
garded as  the  same  as  against  the  state  and 
the  one  class  of  offenses  were  held  to  be 
prescribed  by  law  in  lieu  of  the  other.  Thus 
the  result  would  not  be  attained  of  subjecting 
the  offender  to  the  same  punishment  in  what- 
ever locality  the  offense  may  be  committed, 
which  is  the  chief  argument  in  favor  of  the 
proposition  that  the  Legislature  by  the  1918 
act  meant  to  enact  that  the  offenses  against 
the  municipalities  should  be  considered  as 
the  same  as  and  in  lieu  of  those  against  the 
state. 

Moreover,  as  appears  from  the  provisions 

in  the  title  of  the  act  of  1916  (which  are  the 

same  in  the  act  of  1918,  and  which  are  above 

quoted),  on  the  subject  of  "authorizing  addi- 

I  tional  restrictions  and  limitations  beyond  the 
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provisions  of  this  [the]  act  as  to  sale,  mann* 
facture  or  dellTery  of  ard^it  ^i^rlts  in  cer- 
tain counties  and  cities,"  and  as  appears 
from  the  same  provisions  in  section  24  of  the 
act  of  1918  as  are  contained  in  section  24  bt 
the  act  of  1916  aforesaid,  and  also  from  sec- 
tion 72  of  the  act  of  1918  on  the  subject  of 
leaving  unaffected  the  provisions  of  any  spe- 
cial act  for  any  county  or  town  in  so  far  as 
the  same  may  restrict,  prohibit,  or  limit  the 
sale,  etc.,  of  ardent  spirits  "beyond  the  pro- 
visions of  this  act,"  it  is  the  expressly  de- 
clared policy  of  the  state  not  to  consider  acts 
which  are  in  violation  of  local  prohibition, 
and  are  thus  an  offense  against  the  locality, 
as  the  same  as  the  offense  agaiast  the  state 
which  consists  of  the  same  acts,  or  that 
punishment  for  the  former  shall  be  consider- 
ed as  in  lieu  of  punishment  for  the  latter 
offense^  even  though  such  punishment  bei 
greater  for  the  local  than  for  the  state  of- 
fense. That  is  to  say,  the  fact  that  the  pun- 
ishment for  the  local  offense  may  be  greater 
than  that  for  the  state  offense  is  not  under 
the  Virginia  prohibition  statute  an  argument 
in  fkvor  of  the  contention  that  the  Legisla- 
ture did  not  intend  that  such  separate  of- 
fenses should  exist,  because  the  statute  ex- 
pressly declared  that  it  is  the  policy  of  the 
statute  to  allow  such  separate  offenses,  and 
hence  such  cumulative  punishment  therefor 
and  also  such  discrepancy  in  such  punish- 
ment to  exist 

It  is,  of  course,  well  understood  that  under 
the  settled  rule  on  the  subject,  municipalities 
could  not  by  ordinances  create  such  separate 
offenses  In  additlcm  to  the  state  offenses  con- 
sisting of  the  same  acts,  unless  such  author- 
ity was  expressly  •  conferred  on  the  munici- 
palities by  the  state  by  constitutional  or 
statutory  provisions.  Hence  the  necessity 
for  the  provisions  in  the  Prohibition  Acts  of 
1916  and  1918  conferring  the  power  aforesaid 
on  the  municipalities  of  the  state.  Since 
such  power  could  have  been  withheld  al- 
together, the  grant  of  it  could  be  made  upon 
such  condition  as  the  Legislature  might  Im- 
pose. The  1918  act  imposed  the  condition 
aforesaid  that  the  penalties  prescribed  by  the 
municipal  ordinances  should  not  be  less  than 
those  for  similar  offenses  imposed  by  the 
state  law.  And  this  solicitude  that  the 
penalties  even  for  such  separate  offenses 
against  the  localitie8»  although*  if  both  the 


state  and  local  law  were  enforced,  they  would 
result  in  cumulative  punishment  for  the  same 
acts,  is  but  in  accord  with  the  policy  of  the 
statute  which  is  apparent  from  the  wliole  of 
it  and  is  especially  indicated  in  those  portions 
of  it  mentioned  in  the  paragraph  of  this  opin- 
ion next  above.  That  is  to  say,  such  policy 
is  manifestly  concerned  in  having  the  cumn- 
lative  punishment  which  may  be  inflicted  for 
the  local  offenses  being  made  severe,  uot- 
withstanding  that  it  is  a.  cumulative  punish- 
ment, and  the  condition  aforesaid  added  to 
the  1918  act  merely  takes  care  that  such 
punishment  shall  certainly  be  as  severe  as 
that  provided  by  the  state  law  for  the  same 
acts  if  the  municipalities  exercise  the  power 
conferred  on  them  as  aforesaid  and  the  state 
law  is  also  enforced ;  and  still  leaves  it  with- 
in the  discretion  of  the  municipalities  to 
make  the  punishment  more  than  double  if 
both  state  and  local  law  is  enforced. 

Where  a  statute  in  question  does  not  ex- 
pressly confer  the  authority  on  municipalities 
which  we  have  been  considering,  and  such 
authority  is  to  be  found  by  comparing  the 
statute  whidi  creates  the  state  offenses  with 
the  statute  which  authorizes  municipalities 
to  create  the  municipal  offenses,  then  the 
distinctions  adverted  to  in  the  Thon  Case,  31 
Grat  (72  Ya.)  887,.  and  in  the  Morganstem 
Case,  94  Ya.  787,  26  S.  B.  402,  dted  in  the 
majority  opinion,  are  important  and  helpful 
as  rules  of  construction  upon  consideration  of 
the  question  of  whether  the  legislation  of  the 
state  on  the  subject  diacdoses  a  purpose  to 
allow  the  cumulative  separate  offenses  to  be 
created  by  the  municipalities  out  of  the  same 
acts  which  constitute  state  offenses.  But 
where,  as  in  the  case  before  us,  the  sthte 
statute  expressly  authorises  the  municipali- 
ties to  create  such  cumulative  offenses,  we 
have  no  need  to  resort  to  the  rules  of  construc- 
tion aforesaid,  and  what  is  said  in  those  cases 
would  seem  to  have  no  material  applicatloiL 

I  am  constrained  therefore  to  the  opinion 
that  under  the  act  of  1918,  as  under  that  of 
1916,  as  aforesaid,  the  offenses  against  the 
municipalities  are  different  from  those 
against  the  state,  which  oonalst  of  the  same 
acts,  and  that  the  punishment  or  acquittal  of 
an  offense  of  the  one  class  cannot  be  plead- 
ed in  bar  of  a  prosecution  of  an  offense  of  the 
other  class,  and  that  hence  the  caae  in  judg- 
ment should  be  affirmed. 


Vaj 


aMYa.78S) 

BROADDUS  T.  COMMONWBAI/TH. 


(Supreme  Court  of  Appeals  of  Yirginia. 
Not.  20,  1919.) 


BROADDUS  ▼.  COMMONWEALTH  821 

(101  8.B.) 

Error  to  Circait  Court,  Page  County. 

John  Broaddus  was  convicted  of  an  at- 
tempt to  commit  rape^  and  he  brings  error. 
Affirmed. 


1.  Rape  ^=s>15— Attempt  to  oommit  bapb. 

The  intent  is  an  essential  element  of  the 
crime  of  an  attempt  to  commit  rape. 

2.  Indictment  and  infobmation  ^=»88— Ax- 
legation  OF  intent. 

The  evil  intent,  being  an  element  In  every 
crime,  must  always  be  in  some  way  alleged; 
bnt  when,  in  the  nature  of  the  individual  case, 
the  intent  is  a  part  of  the  acts  alleged,  it  need 
not  be  separately  stated, 

8.  Indictment  and  infobmation  ^=»110(1)'— 
Stattttobt  tetkms. 

When  an  indictment  is  based  on  a  statute, 
the  statutory  terms  must  be  followed. 

4.  Indictment  and  infobmation  ^=9llO(^— * 
Rape  (8=s>33  •—  Suffioibnot  of  indiotmbht 

CHABQINQ  attempt. 

Indictment  charging  an  assault  and  "at- 
tempt to  ravish  and  carnally  know"  the  prose- 
cutrix ''against  her  win  and  by  force/'  imder 
Code  1904,  §  3888,  was  not  bad  for  failure  to 
specifically  allege  intent  to  carnally  know  pros- 
ecutrix, since  the  act  charged  is  in  its  nature 
«vil,  and  therefore  prima  facie  evil  in  intent, 
and  since  the  indictment,  in  nse  of  word  "at^ 
tempt,"  follows  the  statute,  which  does  not 
make  the  intent  afllrmatively  or  descriptively 
an  element  of  the  crime. 

5.  Rape  ^=»83--Sijfficienot  of  indictment 

CHABGINO  attempt. 

Indictment  charging  attempt  to  commit 
rape  Tteld  sufficient  as  against  objection  that 
it  did  not  i/dfficiently  charge  the  acts  done  to- 
wards the  commission  of  the  offense. 

6.  Rape  ^so58(i)— Suitioibnot  of  bvidxnob 

OF  INTENT* 

In  prosecution  for  attempt  to  commit 
rape,  evidence  held  to  support  verdict  in  find- 
ing existence  of  a  felonious  intent  on  part  of 
accused. 

7.  Cbiminal  law  ^s»742(1)— OBEDiBiLirr  of 


The  credibility  of  witnesses  in  a  prosecu- 
tUn  for  attempted  rape  was  solely  for  jury. 

8.  Rape  ^=»57(1)^Attbmpt  to  commit;  faqt 
ube  to  make  outcbt  ob  compi.ain. 

In  prosecution  for  attempt  to  commit  rape 
failure  of  prosecutrix  to  miU^e  outcry  at  time 
of  alleged  offense,  and  to  make  complaint  un- 
til return  of  her  parents  on  the  afternoon  of 
the  day  of  alleged  offense,  was  not  evidence  per 
»e  of  the  falsehood  of  her  evidence,  where  her 
threat  to  make  outcry  had  caused  accused  to 
release  her  and  leave  house,  and  where  she 
fvas  "so  firightened  that  she  didn't  know  what 
to  do,"  and  could  not  leave  house  and  make 
complaint  because  of  the  small  children  in  her 


In  this  case  the  accused  was  convicted  of 
an  attempt  to  conmilt  rape  tmder  an  indict- 
ment which,  omitting  its  formal  beginning, 
is  as  follows: 

"  •  •  •  John  Broaddus  heretofore,  to  wit, 
on  the  2d  day  of  November,  1918,  in  the  said 
county,  with  force  and  arms,  in  and  upon  one 
Nellie  Richards,  a  female  of  the  age  of  18 
years,  violently  and  feloniously  did  make  an 
assault,  and  her,  the  said  Nellie  Richards,  fe- 
loniously did  attempt  to  ravish  and  carnally 
know  against  her  will  and  by  force,  against  the 
peace  and  dignity  of  the  commonwealth." 

Upon  considering  the  evidence  under  the 
statutory  rule  on  the  subject,  the  material 
facts  bearing  upon  the  issues  in  the  case  as 
shown  by  the  record  are  as  follows: 

The  prosecutrix  is  a  white  girl,  who  was  18 
years  of  age  at  the  time  of  the  alleged  of- 
fense, resided  at  her  father's  home  in  the 
country,  about  four  miles  from  Luray,  and 
had  never  seen  the  accused,  who  is  a  colored 
man,  untU  Thursday,  the  31st  of  October, 
1918,  when  he  came  to  her  father's  house, 
saying  that  he  wanted  to  buy  some  scions 
of  the  father,  who  was  a  fruit  tree  agent; 
that  the  father  was  not  at  home  at  the  time, 
and  the  mother  of  prosecutrix  so  told  the  ac- 
cused, and  the  latter  stated  that  he  would 
return  on  Friday  or  Saturday,  next  follow- 
ing, being  the  1st  or  2d  of  November;  but 
the  mother  then  told  him  that  neither  she 
nor  the  father  would  be  at  home  on  either 
of  those  days,  and  suggested  that  the  accus- 
ed come  back  on  Sunday,  November  3d,  and 
added  that  on  Saturday,  November  2d,  she, 
the  mother,  and  the  father  had  to  go  to 
Luray  to  fill  out  the  questionnaire  of  the 
father;  that  accused  left  stating  that  he 
would  return  on  Sunday;  that  while  at  the 
home  aforesaid,  on  Thursday,  the  accused 
said  something  about  a  wrist  watch  he  want- 
ed to  sell,  and  he  showed  the  mother  and 
some  of  the  children  present  at  the  time  a 
little  bracelet  watch  with  no  bracelet  on  It; 
that  the  accused  did  not  show  the  watch  to 
the  prosecutrix  or-  talk  to  her  concerning  it 
on  that  occasion,  and  the  mother  told  the  ac- 
cused that  she  did  not  want  to  buy  a  watch ; 
that  the  accused  told  the  mother  and  the 
prosecutrix  that  he  had  a  ring  at  home,  but 
did  not  have  it  with  him,  but  would  bring  it 
when  he  came  the  next  time. 

According  to  the  testimony  of  the  accused; 
which  is  not  controverted  by  any  other  tes- 
timony in  the  case^  he  had  an  arrangement 
with  a  Jeweler  in  Pittsburgh  by  which  he 
could  sell  watches  and  rings  and  receive  a 
premium  on  each  sale  made,  and  also,.ao- 
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cording  to  the  testimony  of  the  accused,  on 
Saturday  morning,  November  2d,  the  father 
of  the  accused  wanted  some  hog  feed,  and  the 
accused  asked  and  obtained  permission  of  his 
father  to  use  the  horse  and  buggy  of  the  lat- 
ter to  go  to  the  home  of  Mr.  Richards,  the 
father  of  the  prosecutrix,  for  the  purpose,  as 
testUSied  by  the  accused,  of  purchasing  the 
scions  of  Mr.  Richards  and  of  coming  back 
by  the  mill  and  bringing  the  hog  feed.  The 
accused  admits  that  he  had  been  told  on 
Thursday,  as  aforesaid,  that  Mr.  Richards 
would  not  then  be  at  home,  as  both  he  and 
his  wife  had  to  go  to  Luray  as  aforesaid,  but 
he  explained  his  going  to  Mr.  Richards'  house 
that  day  for  the  purpose  claimed  by  stating 
that  he  went  by  Luray  and  took  the  road 
from  Luray  to  Mr.  Richards'  home  upon 
which  he  would  naturally  expect  to  meet  Mr. 
Richards  in  his  coming  to  Luray;  that  on 
not  meeting  Mr.  Richards  he  went  on  to  his 
home;  but  he  does  not  explain  why  he  did 
not  wait  at  Luray  to  see  Mr.  Richards  there^ 
or  why  he  did  not  meet  Mr.  Richards  on  the 
way. 

On  Saturday  morning,  November  2d,  Mr. 
Richards  and  his  wife  left  home  about  9:30 
o'clock  for  Luray  for  the  purpose  above  men- 
tioned, and  were  away  from  home  until  about 
6  o'clock  that  afternoon,  when  they  returned. 
They  left  at  home  the  prosecutrix  and  six 
younger  children — Claude,  aged  10,  and  five 
others  of  the  ages  of  8,  6,  3,  and  2  years,  and 
the  youngest  of  13  months.  The  house  con- 
sisted of  five  rooms — a  large  sitting  room  and 
kitchen  downstairs,  with  a  door  between 
them  and  another  door,  which  was  the  en- 
trance door  from  the  front  of  the  dwelling. 
That  about  9  o'clock  of  the  morning  of  the 
Saturday  mentioned  the  accused  came^  while 
the  prosecutrix  and  the  six  younger  children 
were  sitting  In  the  large  room  downstairs. 
That  it  was  a  cold  day,  and  there  was  a  fire 
In  the  large  room  aforesaid  when  the  ac- 
cused came.  That  the  entrance  door  of  this 
room  was  shut  and  the  curtains  down,  but 
the  blinds  were  not  shut.  That  Claude^  the 
10  year  old  brother  of  the  prosecutrix,  look- 
ed out  of  a  window  and  saw  the  accused  as 
he  drove  up  to  the  house  in  the  buggy  afore- 
said and  went  outdoors  to  meet  him,  did 
meet  him,  returned  with  the  accused  to  the 
house,  opened  the  entrance  door  aforesaid, 
and  the  accused  came  on  in  along  with 
Claude.  That  the  accused  shut  the  door  be- 
hind himself  and  Claude  and  took  a  seat  by 
the  fire,  where  the  prosecutrix  and  the  chil- 
dren aforesaid  were  sitting.  That  the  accus- 
ed showed  the  prosecutrix  the  wrist  watch 
above  mentioned,  which  he  said  cost  $23,  and 
which  he  said  he  wanted  to  sell  her,  and 
stated  he  would  let  the  prosecutrix  have  It 
cheaper  than  that  price.  That  the  accused 
asked  Claude  to  get  him  a  tar  rope,  which 
Claude  got,  but  the  accused  told  him  that 
that  would  not  do,  and  asked  Claude  to  get  a 


twine  string,  which  he  did,  and  the  accused 
then  said  that  that  would  not  do,  and  that 
the  prosecutrix  then  herself  got  him  a 
thread.  That  the  accused  then  said  that  he 
wanted  to  measure  the  arm  of  the  prosecu- 
trix for  a  wrist  watch,  and  her  finger  for 
a  ring.  That  the  accused  had  a  ring  in  his 
pocket  which  he  showed  her.  That  the  ac- 
cused measured  the  finger  of  the  prosecutrix 
and  tried  to  measure  her  wrist  That  she 
refused  to  let  the  accused  measure  her  wrist, 
and  told  him  that  she  was  imable  to  buy  the 
watch.  That  the  accused  offered  to  give  her 
the  watch,  and  then  offered  to  give  her  the 
watch  and  the  ring,  "If  she  would  go  in  the 
other  room  with  him."  That  she  told  him 
that  she  was  "not  going."  That  thereupon 
the  accused  said,  "You  will  go,  or  I  will  kill 
you."  That  the  accused  then  first  took  hold 
of  the  arm  of  the  prosecutrix,  and  then 
caught  her  around  the  waist  and  pulled  her 
off  the  chair  or  bench  on  which  she  was  at 
that  time  sitting,  lifted  her  up,  and  started 
with  her  towards  the  door  entering  the  kitch- 
en, saying  that  he  would  take  her  into  that 
room  if  he  had  to  carry  her,  at  the  same  time 
getting  out  his  knife  and  saying  he  would 
"kill  them  all,"  or  "had  a  notion  to  kill  all 
of  them."  That  the  accused  had  not  turned 
her  loose  when  he  got  out  the  knife.  That 
thereupon  the  prosecutrix  threatened  to  call 
her  unde  (who  lived  about  130  yards  away, 
his  being  the  nearest  residence  to  the  Bidi- 
ards  home).  That  when  the  prosecutrix 
threatened  to  call  her  unde  she  succeeded  in 
Jerking  away  from  the  accused.  That  the 
"only  way"  the  prosecutrix  "got  rid  of  the 
accused  was  by  telling  him  that  she  was 
going  to  call  her  unde."  That  "the  accused 
then  let  her  go."  That  the  accused  stayed  in 
the  room  "a  little  while  longer,  and  then 
grabbed  his  hat  and  ran."  That  "when  he 
left  he  asked  [the  prosecutrix]  not  to  tell  her 
father  what  had  happened."  That  when  he 
got  to  the  door  he  told  Claude  that  he  "had 
better  go  with  him,"  and  asked  Claude  to  go 
with  him  to  Simon  Foster's  (who  lived  some 
150  to  200  yards  away  from  and  in  sight  of 
the  Richards  home)  "to  help  him  sell  a  watdi 
to  Foster's  wife  and  daughter."  That  the  ac- 
cused said  that  "if  he  did  not  make  a  deal  at 
Simon  Foster's  there  would  be  bloodshed." 
That  (^ttude  went  with  the  accused  up  to 
Foster's  fence.  That  after  some  time  the  ac- 
cused came  back  down  by  the  Richards 
home,  and  "hollered  In  at  the  window,  and 
requested  Nellie  [the  prosecutrix]  and  the 
others  not  to  tell  their  father  what  had  hap- 
pened." 

That  the  prosecutrix  was  not  hurt,  and  "did 
not  scream  or  hollow,  or  did  the  children 
scream,  but  that  they  were  terribly  scared 
when  he  [the  accused]  •  •  •  put  his  arm 
around  her  waist  •  •  ♦ »»  That  the  prose- 
cutrix was  excited  and  nervous,  and  went 
upstairs  and  went  to  bed  as  soon  as  the  ac- 
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cased  left,  and  reanained  there  until  about 
1  o'clock*  when  she  got  up  to  get  dinner. 
^That  the  reason  she  did  not  go  to  her  uncle's 
home  was  ^on  account  of  the  children,  and 
because  her  uncle's  family  had  the  'flu.' 
That  she  was  so  frightened  that  she  did  not 
know  what  to  do." 

That  two  of  prosecutrix's  brothers,  aged  12 
and  13,  respectlyely,  came  home  about  12 
o'clock  from  cutting  wood  and  remained  the 
rest  of  the  day. 

That  the  first  complaint  the  prosecutrix 
made  to  any  one  was  to  her  mother,  which 
was  immediately  upon  the  entrance  of  the 
mother  Into  the  home  on  her  return  from 
liuray,  which  was  on  the  afternoon  of  the 
day  of  the  occurrence  as  aforesaid,  and  next 
to  her  father  as  he,  a  short  while  thereafter, 
came  upon  the  porch. 

When  arrested,  on  being  Informed  with 
what  he  was  charged  In  the  warrant,  the  ac- 
cused denied  that  he  was  at  the  Richards 
home  on  the  Saturday  aforesaid,  but  after- 
wards admitted  that  he  was  there. 

The  accused  testified  in  substance  that  he 
did  ask  the  prosecutrix  to  go  with  him  In- 
to the  kitchen  on  the  occasion  upon  the  Sat- 
urday above  mentioned,  and  that  he  did  this 
with  the  purpose  and  Intent  to  have  carnal 
intercourse  with  her.  It  should,  however,  be 
also  said,  perhaps,  although,  of  course,  we 
cannot  regard  it  as  true  under  the  rule  under 
which  we  must  consider  the  evidence,  that  the 
accused  in  his  testimony  on  the  trial  in  the 
court  below  denied  that  he  put  his  arm  around 
the  waist  of  the  prosecutrix,  or  that  he  had 
any  knife  vdth  him,  or  that  he  at  any  time 
used  or  intended  to  use  any  force,  or  to  do 
anything  contrary  to  the  will  of  the  prosecu- 
trix ;  and  he  made  other  statements,  some  of 
whldi  corroborated  and  some  of  which  were 
in  conflict  with  the  evidence  for  the  common- 
wealth. 

R.  S.  Parks,  of  Luray,  for  plaintiff  In  error. 

Charles  A.  Hammer,  of  Harrisburg,  and  F. 

I.  DoveL  Atty.  Qen.,  for  the  Oonunonwealth. 

SIMS,  J.  (after  stating  the  facts  as  above). 
The  assignments  of  error  raise  the  questions 
which  will  be  disposed  of  in  their  order  as 
stated  below: 

1.  Is  the  Indictment  Insufficient,  In  that  It 
does  not  specifically  charge  that  the  assault 
was  made  "with  the  intent"  to  ravish  and 
carnally  know  the  prosecutrix  against  her 
win  and  by  force? 

This  precise  question  seems  not  to  have 
been  expressly  decided  in  Virginia.  It  Is, 
however,  in  principle,  free  from  difficulty, 
and,  as  we  shall  see,  the  question  has  been 
ruled  in  the  negative  by  analogous  and  also 
by  direct  authority  elsewhere. 

[1,2]  The  Indictment  in  the  case  In  judg- 
ment is  for  an  "attempt"  to  commit  rape. 
There  is  no  question  but  that  the  "intent" 
to  commit  rape  is  an  essential  element  of 


that  crima    As  said  by  Mr.  Bishop,  speaking 
of  crimes  which  are  malum  in  se: 

"The  evil  intent,  being  an  element  in  every 
crime,  must  always  be  in  some  way  alleged." 
1  Blab.  New  Gr.  Procedure  (4th  Ed.)  p.  S26. 
"But,"  as  thia  learned  author  also  states,  "when 
in  the  nature  of  the  individual  caae  it  [the  in- 
tent] la  a  part  of  the  acts  alleged,  it  need  not 
be  aeparately  stated.  *  *  *  In  a  large  part 
of  the  crimes,  the  viciona  will  appear,  prima 
fade,  in  the  act  itaelf ;  hence  to  allege  simply 
the  act  makea  the  required  prima  fade  case, 
and  any  nonconcurrence  of  the  will  therein  la 
matter  of  defense."    Id.  p.  825, 

See,  alsob  to  same  effect,  Bex  v.  Phillips, 
6  East,  404,  472;  Ctom.  y.  Hersey,  2  Allen 
(Mass.)  173,  180. 

[3]  And  further,  as  laid  down  by  the  same 
eminent  authority,  and  as  is  well  settled : 

"The  statutory  terms,  when  an  indictment  is 
on  a  statute,  must  be  followed."  2  Bish.  New 
Gr.  Proc.  p.  45. 

And  again: 

"Wordi  of  ih9  Statuie.—To  the  extent  to 
which  the  statute  defines  the  ofPense,  leaving 
the  rest.  If  anything,  to  the  common  Law,  it  is 
ordinarily  adequate  *  *  *  to  charge  the  de- 
fendant with  all  the  acts  within  the  statutory 
definition,  •  •  «  without  further  expansion." 
1  Bish.  New  Gr.  Proc  p.  361. 

The  indictment  In  the  case  before  us  was 
under  our  statute,  section  3888  of  the  Gode^ 
whidi,  so  far  as  material,  provides  as  fol- 
lows: 

"Every  person  who  attempts  to  commit  an 
offense,  and  in  such  attempt  does  any  act  to- 
wards its  commission,  shall,    ^    «    * "  etc. 

[4]  The  Indictment  under  consideration 
follows  the  statute  in  its  use  of  the  term 
"attempt,"  without  further  expanai(A.  It 
charges,  however,  an  assault,  and  that  the 
"attempt"  was  "to  ravish  and  carnally 
know"  the  prosecutrix  "against  her  will  and 
by  force."  This  was  an  act  In  its  nature 
evil,  and  an  act,  therefore,  "prima  fade  evil 
also  in  Intent;  so  this  Intent  need  not  be 
alleged,"  since  the  statute  under  whldi  the 
indictment  was  found  has  not  made  the  in- 
tent "affirmatively  or  descriptively  an  ele- 
ment of  the  offense."  1  Bishop  on  Gr.  Pro- 
cedure, p.  327. 

In  Johnson  v.  State,  14  Ga«  55,  59,  CO,  in 
holding  the  indictment  involved  in  that  case 
sufficient,  the  court  said: 


4<r 


The  grand  jurors,  in  this  court,  charge  the 
prisoner  with  an  asaault  with  intent  to  commit 
a  rape.  And  in  the  body  of  the  count  it  is  al- 
leged that  with  force  and  arms  he  made  an 
assault  upon  Susan  Stallings,  and  fordbly  and 
against  her  will  attempted  to  ravish  her.  It 
is  argued  that  we  must  look  to  the  body  of 
the  count  for  the  diaracter  and  description  of 
the  offense,  and  that  there  the  attempt  is  charg- 
ed, and  not  an  assault  with  intent  to  ravish. 
"Is  there  any  difference  between  an  assault 
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with  attempt  to  rayish,  and  an  assault  with 
intent  to  ravish?  We  do  not  deny  that  there  is 
a  distinction  between  an  intent  and  an  attempt 
to  do  anything.  The  former  implies  the  pur- 
pose only;  the  latter  an  actual  effort  to  carry 
that  pariKrae  into  execution.  But  the  question  is 
whe^er,  in  crimes  which  require  force  as  an 
element  in  their  commission,  there  is  any  sub- 
stantial difference  between  an  assault  with  in- 
tent and  an  assault  with  attempt  to  perpetrate 
the  offense?    We  think  not. 

"What  is  an  assault?  It  is  an  attempt  to 
commit  a  violent  injury.  Consequently,  an  as- 
sault wltii  intent  to  commit  a  rape  is  an  at- 
tempt, by  violence,  to  commit  a  rape.  The  ver- 
dict under  this  count  was  in  conformity  with  the 
indictment.  And  we  are  the  better  satisfied 
with  this  conclusion  as  the  Code  declares  that 
every  indictment  shall  be  sufficient  which  charg- 
es the  offense  so  plainly  that  it  may  be  easily 
understood  by  the  jury.  Under  the  first  count, 
the  jury  must  have  understood  that  the  defend- 
ant was  charged  with  the  offense  of  rape,  and 
under  the  second,  with  an  attempt  by  idolence, 
to  commit  the  crime." 

In  State  v.  Hager,  50  W.  Va.  370,  40  S.  B. 
393,  the  indictment  was  for  an  attempt  to 
commit  murder,  and  in  holding  the  indict- 
ment sufliclent,  without  any  express  allega- 
tion that  the  acts  done  In  the  attempt  to 
kill  were  done  with  the  "intent*'  to  murder, 
the  court  said: 

«  •  •  •  y^Q  grant,  as  claimed  by  counsel  for 
the  defendant,  that  to  constitute  an  attempt 
there  must  be  an  intent  to  commit  the  act,  and 
some  act  done  towards  its  consummation  of 
such  a  nature  as  to  constitute  the  attempt  to 
commit  the  offense.  Clark's  Case  and  Uhl's  Case 
[0  Grat.  (47  Va.)],  075  and  706 ;  1  McClain's 
Crim.  L.  §  222.  •  •  ♦  But  the  authority  last 
cited  at  the  same  time  distinctiy  says:  *The 
allegation  of  the  attempt  implies  the  intent  to 
do  the  act  attempted.  In  fact,  the  allegation  of 
attempt  implies  both  the  intent  and  an  actual 
offer  to  consummate  the  intent,  and  therefore 
such  an  allegation  has  been  held  in  itself  suffi- 
cient.' It  is  a  principle  of  pleading  that  what- 
ever is  included  in,  or  necessarily  implied  from, 
an  express  allegation,  need  not  be  otherwise 
averred.  'When  we  say  that  a  man  attempted 
to  do  a  thing,  we  mean  that  he  intended  to  do, 
specifically,  it,  and  proceeded  a  certain  way  hi 
doing  it.'  1  Bishop's  Crim.  L.  §  720.  It  was 
held  in  Scott  v.  People,  141  111.  204  [30  N.  E. 
329],  that  where  the  statute  uses  the  word 
'intent'  it  is  necessary  to  charge  it,  but  other- 
wise where  the  statute  uses  the  word  'attempt* 
only,  as  ours  does.  The  indictment  uses  the 
word  of  the  statute.  That  case  held  good  an 
indictment  charging  merely  an  attempt,  and 
not  an  intent.  'It  seems  impossible  to  doubt 
that  the  only  distinction  between  an  intent  and 
an  attempt  to  do  a  thing  is  that  the  former 
implies  purpose  only,  while  the  latter  implies 
both  the  purpose  and  an  actual  effort  to  carry 
that  purpose  into  execution.'  Hughes,  Crim. 
Jj.  &  Prac  I  2751.  This  doctrine  is  sustained 
in  numerous  cases.  Jackson  v.  State,  91  Ala. 
56  [8  South.  773,  24  Am.  St  Rep.  860] ;  Prince 
V.  State,  35  Ala.  367 ;  Johnson  v.  State,  14  Ga. 
55.  An  indictment  charging  that  the  defend- 
ant 'unlawfully,  feloniously,  after  premeditation, 


deliberation,  and  of  his  malice  aforethought  did 
attempt  to  shoot,  kill  and  murder,'  was  held 
good;  the  court  saying  that  'an  attempt  to 
kill  necessarily  implies  an  intent  to  kill.'  Felk- 
er  V.  State,  54  Ark.  489  [16  S.  W.  663].  Other 
cases  might  be  cited.  So  the  indictment  is 
good." 


In  Atkinson  y.  State,  84  Tex.  Or.  B.  424, 
428,  80  S.  W.  1064,  the  indictment  charged 
an  assault  and  an  "attempt"  by  torce  to 
conunit  robbery.  In  holding  the  Indictment 
Bufiiclent,  notwithstanding  Its  omission  of  an 
express  allegation  of  the  "intent"  to  commit 
robbery,  the  court  said: 

"Appellant  assigns  as  error  the  refusal  of  the 
court  to  quash  the  indictment  in  this  caae,  and 
also  the  refusal  of  the  court  to  arrest  the  judg- 
ment, which  involves  the  validity  of  the  indict- 
ment to  charge  the  offense.     The  indictment 
charges  that  the  appellant  'did  make  an  assault,' 
etc,  'upon  one  S.  D.  E^ox,  and,  by' putting  him 
in  fear  of  life  and  bodily  injury,  did  attempt  to 
fraudulently  take  &om  the  person  and  posses- 
sion of  the  said  S.  D.  Knox  certain  personal 
property,'  etc.    The  appellant  insists  that  the 
indictment  should  have  charged  that  the  assault 
was  made  with  the  intent  to  rob,  and  that  the 
use  of  the  word  'attempt'  does  not  convey  the 
same    meaning,    and    vitiates    the    indictment. 
Webster  defines  an  'attempt'  as  follows:     To 
make  trial  or  experiment  of;    to  try;    to  en- 
deavor.'   In  1  American  and  English  Encyclo- 
pedia of  Law,  p.  080,  it  is'  defined  as  'an  ef- 
fort or  endeavor;   an  act  tending  towards  the 
accomplishment  of  a  purpose  which  exeeedm  a 
mere  intent  or  design,  but  falls  sh^t  of  an  ex- 
ecution of  it.'     Mr.  Bishop  (1  Oriminal  Proce- 
dure, I  80)  says:   'It  seems  impossible  to  doubt 
that  the  only  distinction  between  an  "intent" 
and  an  "attempt"  to  do '  a  thing  is  that   the 
former  implies  the  purpose  only,  while  the  latter 
implies  both  the  purpose  and  an  actual  effort  to 
carry  that  purpose  into  execution.    Since,  there- 
fore,  the   word   "attempt"   embraces  the    foil 
meaning  of  "intent,"  with  something  more,  it 
is  not  impossible  that  the  courts  may  hereafter 
hold  it  to  be  an  admissible  substitute  in  an  in- 
dictment.'   Our  Penal  Code  (article  72^  defines 
'robbery*   as  'a   fraudulently  taking  from    the 
person  oir  possession  of  another  any  property 
with  intent  to  appropriate  the  same  to  the  nae 
of  the  taker  by  means  of  an  assault,'  etc     The 
indictment  in   this   case   properly   charges    an 
assault,  and  then  charges  an  attempt  to  fraud- 
ulently take  personal  property  from  the  person 
or  possession  of  the  assaulted  party,  with  in- 
tent to  appropriate  same  to  the  use  of  defend- 
ant   It  is  difficult  to  see  how  an  assault  could 
be  made  on  a  person,  and  at  the  same  time  an 
endeavor  or  effort  made  to  fraudulently  take 
from  such  person  property  in  his  possession, 
without  such  party  entertaining  at  the  time  the 
intent  to  do  what  he  was  then  endeavoring  to 
accomplish;   and,  in  our  opinion,  the  allegation 
of  attempt  in  this  case,  in  the  connection  in 
which  it  is  used,  embraces  the  technical  word 
'intent'  as  used  in  the  statute,  and  we  accord- 
ingly hold  the  indictment  good.    Cnrry  v.  States 
4  Tex.  App.  575;   Hart  v.  State,  88  Tex.  383 ; 
Pruice  V.  State,  85  Ala*  367;  Johnson  ▼•  State, 
14  Ga.  65." 
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To  the  same  effect,  see  Scott  t.  People,  141 
lU.  195,  20a-205,  30  N.  E.  829;  State  v. 
Daly,  41  Or.  51&-517,  70.  Pac  706 ;  Lewis  v. 
State,  35  Ala.  380. 

Where  the  statute  under  which  the  Indict- 
ment Is  found  expressly  makes  the  "intent" 
descriptive  of  the  offense,  the  preyalllng  rule 
of  decision  has  heretofore  been  that  the  In- 
dictment must  expressly  allege  the  "intent" 
State  y.  Ross,  25  Mo.  426;  State  t.  Marshall, 
14  Ala.  411.  But,  as  we  have  seen,  such  Is 
not  true  of  the  statute  involved  In  the  case 
before  us. 

[5]  2.  Does  the  Indictment  sufficiently 
charge  the  acts  done  towards  the  commis- 
sion of  the  offense? 

This  question  has  been  expressly  decided 
in  the  affirmative  In  Cunningham's  Case,  88 
Va.  37,  40,  18  S.  E.  309.  In  that  case  the 
indictment,  with  the  exception  of  the  names 
of  the  parties  and  the  dates,  was,  In  its 
charge  of  the  commission  of  the  offense.  In 
precisely  the  same  language  as  In  the  case  in 
judgment.  This  court,  in  holding  the  indict- 
ment sufficient,  said: 

"The  indictment  in  this  case  is  for  an  attempt 
to  commit  rape,  under  section  888S,  supra,  and 
the  charge  is  in  the  words  of  the  statute  charg- 
ing the  attempt.  The  act  done  towards  the  com- 
mission of  the  offense— that  is,  not  of  rape,  but 
of  an  attempt  to  commit  rape— is  that  the  de- 
fendant did,  with  force  and  arms,  in  and  upon 
Martha  Hartsook,  then  being  over  the  age  of 
12  years,  to  wit,  of  the  age  of  50  years,  vio- 
lently and  feloniously  made  an  assault,  and  her, 
the  said  Martha  Hartsook,  then  and  there,  to 
wit,  on  the  day  and  year  aforesaid,  feloniously 
did  attempt  to  ravish  and  carnally  know,  against 
her  will  and  by  force,  etc 

"The  plaintiff  in  error  complains  that  this 
indictment  did  not  Charge  or  aver  an  act  done 
in  the  attempt  to  commit  the  offense,  and  so 
that  he  is  surprised  when  the  evidence  was 
offered  to  show  that,  in  the  nighttime,  while  the 
said  Martha  Hartsook  was  in  bed  and  asleep, 
he,  the  said  plaintiff  in  error,  laid  his  hands 
upon  her  and  declared  his  purpose,  and,  when 
she  called  for  help,  threatened  to  choke  her, 
and  seized  her  by  the  shoulders  to  that  end, 
when,  help  arriving  in  response  to  calls,  the  said 
plaintiff  in  error  fled.  T%«  indidment  dis^ 
iinctly  charges  the  violent  cmd  felonious  ae* 
sault,  and  the  attempt  to  rape.  If  this  he  true, 
then  an  act  toae  done  hy  him  in  the  attempt  to 
commit  the  offense.  He  made  a  violent  assault, 
and  attempied  to  commit  rape.  To  charge  this 
ie  to  charge  and  aver  an  act  done  towards  the 
commission  of  tJie  offense;  an  assault  is  an  ad; 
no  mere  words  can  constitute  an  assault.  The 
demurrer  to  the  indictment  was  properly  over- 
ruled; there  was  no  error  in  that  action  of 
the  corporation  court  of  Bristol."  (Italics  sup- 
plied.) 

[6,  7]  8.  Was  there  sufficient  evidence  be- 
fore the  Jury  to  support  their  verdict  in  find- 
ing the  existence  of  a  felonious  Intent  on  the 
part  of  the  accused? 

The  material  portions  of  the  evidence  ap- 
pear from  the  statement  preceding  this  opin- 


ion. The  purpose  of  the  accused  to  have 
carnal  intercourse  with  the  prosecutrix  ap« 
pears  from  his  own  testimony.  His  employ* 
ment  of  force  to  accomplish  that  purpose  is 
sworn  to  by  the  prosecutrix,  and  also  by  the 
brother,  in  corroboration  of  her  testimony. 
Their  credibility  was  solely  with  the  Jury. 
See  Qlover's  Case,  86  Va.  882,  10  S.  B.  420, 
and  Lufty's  Case,  100  S.  Bl  829,  in  which 
there  was  less  evidence  to  support  the  ver- 
dict than  in  the  case  in  Judgment. 

In  Woodson's  Case,  107  Va.  895-^7,  69  S. 
E.  1097,  1098,  strongly  relied  on  for  the  ac- 
cused, as  this  court  in  its  opinion  said: 

''There  was  no  attempt  to  use  force;  no 
threat;  only  solicitation.  The  absence  of  all 
violence  and  of  evidence  of  any  intention  to  use 
force,  if  necessary,  to  overcome  the  will  of  the 
prosecutrix.' 


ft 


In  the  case  In  Judgment  there  was,  it  is 
true,  solicitation;  but,  when  that  failed  to 
accomplish  the  purpose  of  the  accused,  there 
was,  according  to  the  evidence  for  the  com- 
monwealth, both  threats  and  violence  on  the 
part  of  the  accused  used  in  his  attempt  to 
overcome  the  will  of  the  prosecutrix. 

The  following  should  also  be  said  of  the 
cases  mentioned  below,  which  are  relied  on 
for  the  accused  upon  the  question  under  con- 
sideration, namely: 

In  Hairston's  Case,  97  Va.  764,  82  8.  E. 
797,  there  was  an  entire  absence  of  any 
proof  of  the  use  of  force  by  the  accused. 

In  Christian's  Case,  64  Va.  (28  Qrat)  954, 
in  view  of  the  previous  uuchastlty  of  the 
accused,  the  force  used  was  held  to  be  con- 
sistent with  the  theory  that  the  acts  of  the 
accused  were  but  evidence  of  solicitation. 

[8]  4.  Is  the  failure  of  the  prosecutrix  to 
make  an  outcry  at  the  time  of  the  alleged 
offense,  and  her  failure  to  make  complaint 
until  the  return  home  of  her  mother  and 
father,  the  afternoon  of  the  day  of  the  al- 
leged offense,  evidence  per  se  of  the  false- 
hood of  her  testimony? 

As  said  in  State  v.  Miller,  191  Mo.  687, 
612,  90  S.  W.  767,  776: 

"  •  •  •  The  failure  of  such  outcry  is  sim- 
ply a  fact  tending  to  disprove  the  good  faith 
of  the  charge,  a  circumstance  only  of  more  or 
less  weight  depending  upon  the  surrounding  cir- 
cumstances; a  failure  to  make  it  raises  no 
presumption  of  law  that  the  prosecutrix  has 
sworn  falsely;  it  Is  a  circumstance  to  be 
weighed  by  the  Jury.  State  v.  Marcks,  140 
Mo.  656,  loc.  dt  661,  662  [41  S.  W.  978,  43 
S.  W.  1096].  And  so,  also,  of  the  delay  in  mak- 
ing complaint." 

And  in  the  instant  case  the  failure  to 
make  outcry  loses  its  usual  significance 
in  view  of  the  fact  that,  according  to  the 
testimony  for  the  commonwealth,  the  threat 
of  the  prosecutrix  to  make  outcry  caused 
the  accused  to  release  her  and  take  his  de- 
parture, so  that  there  was  no  occasion  for 
her  to  make  an  outcry. 
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And  with  respect  to  the  failure  to  sooner 
make  complaint  the  prosecutrix  In  her  testi- 
mony enters  Into  an  explanation  of  that,  as 
appears  from  the  statement  preceding  this 
opinion,  which  explanation  Is  not  In  the  na- 
ture of  things  Incredible,  and  hence  the  cred- 
ibility of  all  of  this  was  for  the  jury. 

The  case  before  us  Is  widely  different 
from  Harvey's  Case,  103  Va.  850,  49  S.  E. 
481,  relied  on  for  the  accused,  where  the 
complaint  was  not  made  until  after  the  birth 
of  a  child,  and  where  the  testimony  of  the 
prosecutrix  was  uncorroborated,  and  was  In 
many  respects  Incredible. 

The  Judgment  under  review  wlU  therefore 
be  affirmed. 


(126  Va.  424) 

VIRGINIA   HOT   SPRINGS   CO.  v.   LOW- 
MAN. 

(Supreme  Court  of  Appeals  of  Virginia.    Nov. 

20,  1919.) 

1.  Dedication  #s»58— Use  of  toll  boad  it>B 

OTHSB  THAN   DXDICATEO   PUBPOSB. 

Where  land  was  dedicated  to  a  toll  road 
company  to  provide  a  right  of  way  to  facilitate 
travel  when  the  methods  of  travel  in  vogue 
were  on  foot,  on  horseback,  or  in  vehicles  drawn 
by  animals,  the  fact  that  new  methods  of  trav- 
el have  been  discovered  and  are  in  common  use, 
for  example,  by  automobile,  does  not  create  a 
new  or  different  use  from  that  for  which  the 
dedication  was  made. 

2.  Easbments  ^=951  —  Chanqb  of  ttse  of 
bight  of  way. 

If  a  right  of  way  depends  solely  upon  the 
user,  then  the  width  of  way  and  the  extent  of 
the  user  is  measured  by  the  character  of  the 
user,  for  the  easement  cannot  be  broader  than 
the  user,  and  a  right  of  way  acquired  for  one 
purpose  cannot  be  used  for  another ;  but  if  the 
new  use  is  in  all  respects  of  the  same  character 
and  nature  as  the  old,  and  the  difference  is  in 
degree  only,  and  no  additional  burden  is  put 
upon  the  servient  estate,  then  the  new  use  is 
within  the  prescriptive  use. 

8.  Dedication  ^=»16(1)— By  imflioation. 

Dedication  and  acceptance  of  a  public  high- 
way may  be  express  or  implied. 

4.  Advebsb  possession  ^s»8(2>— Land  dedi- 
cated fob  toll  boad  NOT  SUBJECT  TO. 

Where  a  toll  road  was  constructed  under 
authority  of  statute,  and  the  right  to  take 
tolls  was  granted  to  a  private  or  semiprivate 
corporation,  the  road,  when  established,  became 
a  public  road,  and,  when  a  dedication  of  the 
right  of  way  was  accepted,  the  rights  of  the 
public  therein  became  fixed,  and  no  title  to 
any  part  thereof  could  be  acquired  by  adverse 
possession, 

6.  LnaTATiON  of  actions  ^=:»11(1>— Statute 

DOES  NOT  BUN  AGAINST  STATE. 

The  statute  of  limitations  does  not  run 
against  the  state,  unless  expressly  mentioned. 


6.  Dedication  ^s»37— Acoeptangb  of  dedi- 
cation EVIDENCED  BY  CONtfl'BUOTiaN  OF 
PIKE  AND   USEE. 

Where  landowners  dedicated  land  to  a  toll 
road  company,  acceptance  of  the  whole  dedica- 
tion was  sufficiently  evidenced  by  the  construc- 
tion of  the  pike  on  a  part  thereof,  and  subse- 
quent use  made  of  other  parts. 

Dedication  and  ao- 


7.  Dedication 

OEPTANCB  SHOWN. 

In  action  to  enjoin  a  toll  road  company 
from  building  a  bridle  path  along  the  side  of 
the  turnpike,  evidence  held  to  show  that  the 
adjacent  owners  intended  to  dedicate  all  the 
land  within  fences  erected  for  the  purposes  of 
the  turnpike,  and  that  it  was  accepted  by  the 
toll  road  company. 

&  Dedication  #s>37— Acceptance  by  ubeb. 

Implied  dedication  may  be  accepted  by  a 
long-continued  use  of  a  right  of  way  by  the 
public. 

9.  Dedication  ^s»84— Tdcb  fob  acobptancb. 

A  dedication  of  land  to  the  public  for  a 
right  of  way  need  not  be  accepted  at  once; 
acceptance  being  sufficient,  if  made  within  a 
reasonable  time,  and  before  the  withdrawal  of 
the  offer. 

10.  Dedication  4=»37— Acobftancb  by  ubkb 

OF  PABT  OF  bight  OF  WAY. 

Where  acts  of  dedication  of  land  to  a  toU 
road  company  show  a  continuing  offer  of  dedica- 
tion, it  is  not  necessary  that  the  acceptance 
should  be  evidenced  by  an  immediate  use  and 
occupation  of  the  whole  of  the  land  dedicated; 
but  if  a  part  of  it  is  so  used  and  occupied,  with 
no  indication  of  intention  to  refuse  or  abandon 
the  residue,  the  use  and  occupation  of  such 
residue  may  be  postponed  until  the  public  ne- 
cessity or  convenience  requires  its  use. 

11.  Easbicentb  ^s»10(1)— Pbbsobiptivb  bight 
to  maintain  slopes  fob  outs  and  fills. 

Where  it  became  necessary  to  make  cuti 
and  fills  when  a  toll  road  was  first  constructed, 
and  these  had  to  have  proper  slopes  to  pre- 
vent caving  and  to  furnish  proper  support  for 
roadbed,  the  toll  road  company  could  acquire 
the  right  to  such  slopes  by  prescription. 

12.  Dedication  ^s>60— Right  to  constbuct 

BBIDLB    path    ON     GBADB    DIFIEBENT    FBOX 
PIKE. 

Where  landowners  dedicated  land  between 
fences  to  a  toll  road  company,  the  company  had 
the  right  to  construct  a  bridle  path  anywhere 
within  the  way  dedicated,  and  was  not  required 
to  place  it  on  the  same  grade  with  the  turn- 
pike, provided  it  imposed  no  additional  burden 
on  t^e  property  of  the  adjacent  owners. 

18.  Dedication  ^s»58  ^  Bbidlb  path  not 
different  use  than  that  fob  which  land 
WAS  dedioatbd. 

Where  a  strip  of  land  was  dedicated  by 
landowners  to  a  toll  road  company  to  provide 
a  right  of  way  for  a  turnpike  to  facilitate  trav- 
el, automobiles  having  come  into  use,  a  bridle 
path  along  the  side  of  the  turnpike  was  not  a 
new  and  different  use  of  the  land  dedicated. 
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but  was  in  aid  of  the  original  use,  matdng  the 
driveway  safer  for  all  classes  of  travelers,  and 
its  constrnction  could  not  be  enjoined  by  the 
landowners,  unless  it  created  a  greater  burden 
on  the  adjacent  lands. 

14.  ElHNENT  DOMAIN  ^=:»101(1)  —  Al>JACENT 
PBOFBIETOBS  ENTITLED  TO  COMPENBATION 
FOB   CHANGE  OF  OBADE. 

Where  landowners  dedicated  land  to  a  toll 
road  company,  and,  after  automobiles  came 
into  use,  the  toll  road  company  constructed  a 
bridle  path  on  the  strip  dedicated  on  a  differ- 
ent grade  than  that  of  the  turnpike,  the  ad- 
jacent proprietors,  if  damaged  by  reason  of  the 
change  in  the  grade  of  the  bridle  path,  were 
entitled  to  compensation,  under  Const.  1902, 
I  58. 

16.  GONSTITUTIONAI.  LAW  ^S»82— PROVISION 
BBQUIBINO  COMPENSATION  FOB  PB0FEBT7 
TAKEN    SELF-BXBCUTINO. 

Const.  1902,  f  58,  providing  that  private 
property  shall  not  be  taken  or  damaged  for 
public  use  without  just  compensation,  is  self- 
executing. 

16.  Eminent  domain  ^s»275(2)-<3hanob  of 
obade  bt  toll  boad  company. 

Where  toll  road  company,  to  which  land 
was  dedicated  for  a  turnpike,  after  automobiles 
had  come  into  use,  attempted  to  construct  a 
bridle  path  on  the  strip  dedicated  on  a  differ- 
ent grade  from  that  of  the  turnpike,  the  ad- 
joining proprietors  are  not  entitled  to  enjoin 
the  construction  of  the  bridle  path,  in  the  ab- 
sence of  any  peculiar  circumstance,  since  just 
compensation  may  be  readily  had. 

17.  IMMINENT  DOMAIN  #S=>70— CONSTITUTION- 
AL PBOVI8I0NS  FOB  COMPENSATION. 

Const.  1902,  f  58,  did  not  take  away  from 
a  turnpike  company  the  right  to  change  the 
grade  of  the  pike,  but  only  provides  that  a  just 
compensation  shaJl  be  made  for  the  damages  re- 
sulting therefrom. 

18.  Eminent  domain  ^s»275(2)— Injunction; 
insignificant  damages. 

Where  a  toll  road  company,  in  construct- 
ing a  bridle  path  on  a  strip  dedicated  to  it  by 
landowners,  cuts  its  land  down  in  some  places 
in  such  manner  as  to  remove  the  support  for 
the  adjacent  land  and  of  fences  lawfully  erect- 
ed thereon,  the  landowner  is  not  entitled  to 
enjoin  the  construction  of  the  bridle  path  where 
the  damage  is  insignificant  and  can  be  readily 
compensated  in  damages. 

19.  Eminent  domain  ^s»274(1)  —  Bestbain- 
ino  taking  pbitaix  pbopebtt  fob  pubuo 

USB. 

Usually  injunction  is  the  proper  remedy  to 
prevent  the  taking  of  private  property  for  a 
public  use  by  one  who  is  Invested  with  the  pow- 
er of  eminent  domain. 

20.  Eminent  domain  «=s>275(2)  —  Rsstbain- 
ing  change  of  obade  by  a  toll  boad  com- 
PANY. 

Where  a  toll  road  company,  to  which  land 
was  dedicated  for  a  turnpike,  went  beyond  the 
puri>ose  of   the   dedication   and   attempted   to 


construct  a  bridle  path  along  said  turnpike, 
within  the  strip  dedicated,  but  on  a  different 
grade,  so  as  to  damage  adjacent  proprietors,  its 
construction  will  not  be  enjoined;  the  pro- 
posed change  standing  on  no  higher  footing 
than  trespass,  for  which  an  action  at  law  may 
be  maintained. 

Appeal  from  Circait  Court,  Bath  County. 

Suit  by  Jo&  F.  Lowman  against  the  Vir- 
ginia Hot  Springs  Company.  Decree  for 
plaintiff,  and  defendant  appeals.  Reversed, 
and  bill  dismissed. 

Allen  &  Walsh,  of  Charlottesville,  and  J.  T. 
McAllister,  of  Hot  Springs,  for  plaintiff  in  er> 
ror. 

J.  M.  Perry,  of  Staunton,  and  J.  W.  Ste- 
phenson &  Son,  of  Warm  Springs,  for  defend- 
ant in  error. 

BURKS,  J.  This  Is  an  injunction  suit 
brought  by  Jos.  F.  Lowman  against  the  Vir- 
ginia Hot  Springs  Company  to  enjoin  the  lat* 
ter  from  grading  a  bridle  path  4  feet  wide 
by  the  side  of  the  driveway  of  Its  turnpike, 
for  use  by  pedestrians  and  horseback  riders. 
The  trial  court  granted  the  perpetual  injunc- 
tion prayed  for,  and  from  that  decree  this  ap- 
peal was  taken. 

The  road  was  originally  constructed  be- 
tween 1856  and  1859  as  a  turnpike,  and  the 
right  to  take  tolls  thereon  was  accorded  in 
1859.  Tolls  were  taken  thereon  by  the  prede- 
cessor in  title  of  the  appellant,  and  the  lat- 
ter, since  it  acquired  tltle^  has  been,  and  still 
is,  taking  tolls  thereon.  Under  the  General 
Turnpike  Act  of  1817  (Rev.  Code  1819,  c.  234), 
a  turnpike  company  could  not  condemn  the 
fee  in  land  for  Its  purposes,  but  only  the 
right  of  way.  The  former  owner  still  held  ti- 
tle to  the  land  subject  to  the  easement 

The  appellant  was  unable  to  show  title  to 
its  right  of  way  either  by  grant  or  condemna- 
tion, but  was  compelled  to  rely  upon  long 
user,  fotmded  upon  dedication  and  accept- 
ance. The  appellant  insisted  that  the  road 
was  originally  constructed  by  the  Jackson 
River  Turnpike  Company  under  its  charter, 
which  required  it  to  take  and  clear  a  right  of 
way  60  feet  wide  at  the  least  The  appellee, 
on  the  contrary,  contended  that  the  road  was 
constructed  under  a  charter  to  the  Hot 
Springs  &  Miller's  Mill  Turnpike  Company, 
which  allowed  the  const^ction  of  a  road 
''not  less  than  16  feet,  exclusive  of  side 
ditches'*;  each  party  claiming  a  presumption 
of  dedication  of  the  width  allowed  by  tlie 
charter  of  the  company  constructing  the  road. 
This  point  of  difference  was  hotly  contested 
by  the  parties,  and  they  took  evidence  to  sup- 
port their  respective  contentions.  The  trial 
court  took  the  view  tliat  the  construction  was 
not  under  the  Jackson  River  Company's  char- 
ter, but  was  probably  under  the  charter  of 
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tlie  Hot  Springs  &  Miller's  Mill  Ck)mpaiiy.  In 
the  view  we  take  of  the  case,  it  is  unnecessa* 
ry  to  decide  tliat  question,  for  in  either  view 
of  the  case  the  injunction  ought  not  to  have 
been  granted. 

That  there  was  a  dedication  and  accept- 
ance of  a  right  of  wa j  for  the  turnpike  is  not 
disputed,  and  the  turnpike  has  been  in  active 
operation,  as  such,  for  over  half  a  century. 
The  only  question  in  controversy  is  the  ex- 
tent of  that  dedication  and  acceptance. 

Drawings  filed  with  the  testimony  of  wit- 
nesses and  also  their  testimony  show  that  the 
tampike  is  inclosed  by  fences  on  both  sides 
through  the  lands  of  appellee  and  others,  and 
apparently  for  its  whole  length.  What  the 
appellant  proposed  to  do,  and  was  engaged  in 
doing,  at  the  time  the  injunction  was  award- 
ed, was  to  construct  a  way  4  feet  wide  for  the 
use  of  persons  riding  horseback  and  for  pe- 
destrians. This  way  was  being  constructed 
wholly  within  the  fence  inclosures  of  the 
pike,  by  cutting  benches  In  the  cuts  and  fills 
of  the  existing  roadbed,  where  necessary,  and 
at  other  places  making  necessary  cuts  and 
fills  within  said  inclosures.  These  cuts  and 
fills  varied  in  depth  and  height  from  a  "feath- 
er's edge'*  to  4  feet  In  some  places  the  ad- 
jacent landowner  had  erected  his  fence  on 
the  fill  of  the  original  roadbed,  several  feet 
from  the  bottom  of  the  fill,  and  when  perpen- 
dicular cuts  were  made  in  such  fills  it  left 
exposed  and  liable  to  fall  down  the  posts  of 
the  fence  erected  thereon. 

[1]  The  purpose  of  the  dedication  was  to 
provide  a  right  of  way  for  a  turnpike  to  fa- 
cilitate travel.  The  methods  of  travel  then 
in  vogue  were  on  foot,  on  horseback,  or  in  ve- 
hicles drawn  by  animals,  and  the  pike  was 
used  for  these  purposes.  But  the  fact  that 
new  methods  of  travel  have  been  discovered 
and  are  in  common  use,  for  example,  by  auto- 
mobile, does  not  create  a  new  or  different  use 
from  that  for  which  the  dedication  was 
made,  nor  do  we  understand  that  any  such 
claim  is  made;  but  the  claim  is  that  the 
building  of  the  bridle  path  is  a  new  and  dif- 
ferent use  from  that  acquired  by  prescrip- 
tion, and  also  that  having  built  one  road  In 
pursuance  of  the  dedication,  the  appellant 
cannot  now  build  another,  to  wit,  a  bridle 
path  for  the  purposes  aforesaid. 

In  Supervisors  v.  Norfolk  &  W.  R.  Co.,  119 
Va.  763,  91  S.  E.  124.  Judge  Sims  has  very 
fully  and  clearly  set  forth  the  views  of  this 
court  on  the  subject  of  the  width  of  a  public 
road  acquired  by  prescription,  In  the  absence 
of  any  evidence  as  to  the  nature  and  extent 
of  the  dedication  under  which  the  prescrip- 
tive riji:ht  was  acquired.  After  a  very  full 
examination  and  consideration  of  the  author- 
ities, he  says: 

'*Our  conclusion,  therefore.  Is  that  the  width 
of  the  public  road  in  question  at  the  time  the 
railway  company  made  changes  in  its  location 
was  xonfined  to  and  was  ths  width  of  such 


road  as  was  in  use  by  the  public  at  that  time, 
including  the  side  ditches  and  slopes,  in  ftd£- 
tion  to  the  roadbed  or  traveled  portion  of  the 
roadway." 

It  will  be  observed  that  the  width  of  the 
road  includes  "the  side  ditches  and  slopes," 
as  well  as  "the  roadbed,  or  traveled  portion 
of  the  roadway." 

[2]  The  law  seems  to  be  well  settled  that  if 
a  right  of  way  depends  solely  upon  the  user, 
"then  the  width  of  the  way  and  the  extent  ot 
the  user  is  measured  by  the  character  of  the 
user,  for  the  easement  cannot  be  broader  than 
the  user,'*  and  that  a  right  of  way  acquired 
for  one  purpose  cannot  be  used  for  another. 
Columbia  v.  Robinson,  180  U.  8.  92,  100,  21 
Sup.  Ot.  283,  45  U  Ed.  440;  EUiott  on  Roads, 
p.  136 ;  Jones  on  Easements,  §§  291,  292,  and 
cases  cited.  But  if  the  new  use  is  in  all  re- 
spects of  the  same  nature  and  character  as 
the  old,  and  the  difference  is  in  degree  only, 
and  no  additional  burden  is  put  upon  the 
servient  estate,  then  the  new  use  is  within 
the  prescriptive  use.  Baldwin  t.  Boston  & 
M.  R.  Ck).,  181  Mass.  106^  63  N.  E.  42& 

[3]  In  determining  the  width  of  public  high- 
ways, not  shown  by  any  written  memorial, 
the  extent  of  the  dedication,  when  it  can  be 
shown,  is  of  the  utmost  importance.  Both 
dedication  and  acceptance  may  be  express  or 
implied.  As  said  by  Judge  Riely,  in  Bnntin 
V.  Danville,  93  Ya.  200,  204,  200^  24  S.  B. 
830: 

"Dedication  is  an  appropriation  of  land  by 
its  owner  for  the  public  use.  It  may  be  ex- 
press or  implied.  It  may  be  implied  from  long 
use  by  the  public  of  the  land  claimed  to  have 
been  dedicated.  Dedication  is  not  required  to 
be  made  by  a  deed  or  other  writing,  bnt  may 
be  effectually  and  validly  done  by  verbal  dec- 
larations. The  intent  Is  its  vital  principle,  and 
the  dedication  may  be  made  in  eveiy  oonoeiva- 
ble  way  that  such  intention  may  be  manifested. 
It  must,  however,  be  manifested  by  some  un- 
equivocal act,  and  is  not  effectual  and  binding 
until  accepted.  When  the  intention  of  the  own- 
er to  make  the  dedication  has  been  unequivo- 
cally manifested,  and  there  has  been  accept- 
ance by  competent  authority,  or  such  long  use 
by  the  public  as  to  render  its  reclamation  unjust 
and  improper,  the  dedication  Is  complete.  City 
of  Richmond  v.  A.  Y.  Stokes  &  Co.,  31  Grat. 
[72  Va.]  713;  Talbott  v.  R.  &  D.  R.  R.  Co. 
[31  Grat.]  685;  Harris*  Case,  supra  [20  Grat. 
(61  Va.)  833] ;  Kelly's  Case,  8  Grat  [49  Va.] 
632;  HaU  v.  McLeod,  2  Mete.  (Ky.)  98  [74 
Am.  Dec.  400];  Harding  v.  Jasper,  14  Cal. 
642 ;  Morgan  v.  Railroad  Co.,  96  U.  S.  716  [24 
L.  Ed.  743];  Dovaston  v.  Payne,  2  Smith's 
Lead.  Cas.  213,  and  notes  thereto;  State  ▼. 
Trask  [6  Vt.  355]  27  Am.  Dec.  554,  and  the 
note  thereto;  2  Greenleaf  on  Bv.  f  662;  Wash. 
on  Basements,  180  and  184. 

"And  when  it  is  complete,  it  is  irrevocable. 
No  obstruction  of  the  subject  of  the  dedication, 
or  encroachment  upon  it  by  the  original  owner 
of  the  soil,  or  by  any  one  else,  will  affect  the 
dedication,  or  impair  the  right  of  the  public 
to   its  benefits,   unless  the  land  so  dedicated 
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has  been  abandoned  by  the  pnblic,  or  by  the 
proper  authority.  Harris*  Case,  supra;  Skeen 
V.  Lynch,  1  Rob.  [40  Va.]  186;  City  of  Cin- 
cinnati V.  Lessee  of  White,  6  Pet.  431  [8  L. 
Ed.  452];  Adams  v.  Railroad  Co.,  11  Barb. 
[N.  Y.]  414;  Cook  v.  Harris,  61  N.  Y.  448; 
City  of  Dubuque  v.  Maloney,  9  Iowa,  456 
r74  Am.  Dec.  358];  Washburn  on  Easements, 
188,  and  cases  there  cited;  Elliott  on  Roads 
and  Streets,  132.'' 

[4, 6]  The  road  in  controversy  In  this  case 
was  constructed  as  a  turnpike  under  author- 
ity of  statute,  and  the  right  to  take  tolls 
thereon  was  granted  to  a  private  or  semi- 
private  corporation,  and  is  now  owned  by  a 
private  corporation.  The  Interest  of  the  pres- 
ent owner  is  its  franchise  of  taking  toils, 
subject  to  the  burden  of  maintaining  the 
road.  The  road,  however,  when  established, 
was,  and  thence  hitherto  has  been,  and  still 
is,  a  public  road.  1  Elliott,  Roads  and  Streets^ 
f  §  79,  81,  and  cases  dted.  When  the  dedica- 
tion of  the  right  of  way  was  accepted,  It  be- 
came complete,  and  the  rights  of  the  public 
therein  became  fixed,  and  no  encroachments 
thereon  by  former  owners,  or  their  successors 
In  title,  or  by  any  one  else,  could  impair  the 
rights  of  the  public  therein,  unless  the  way 
so  dedicated  was  abandoned  by  proper  au- 
thority. Nor  can  title  to  any  part  of  said 
highway  be  acquired  by  adverse  possession, 
as  the  statute  of  limitations  does  not  run 
against  the  state,  unless  expressly  mentioned. 
Buntin  v.  Danville,  supra. 

[i]  At  the  time  the  appellee  purchased  his 
land,  the  pike  was  inclosed  by  fences  on  both 
sides  thereof,  and  at  the  time  he  testified 
those  fences  had  been  there  for  20  years  or 
more.    Just  how  long  those  Inclosures  had 
been  there  does  not  appear,  but  the  intima- 
tions are  that  they  had,  been  there  for  a  much 
longer  period,  as  no  witness  speaks  of  a  time 
when  they  did  not  exist.    A  blueprint  filed 
and  identified  by  a  surveyor  shows  the  in- 
closures'on  both  sides  of  the  pike  through  the 
land  of  the  contestants,  If  not  for  the  whole 
length  of  the  pike,' and  the  appellee  purchas- 
ed his  land  with  these  Inclosures  there,  and 
sold  off  a  part  of  it  with  this  pike  or  road 
given  as  one  of  Its  boundaries  In  each  In- 
Rtance,  and  soil  has  been  dug  and  removed 
from  the  fence  comers  for  repairs  to  the 
pike,  and  the  macadam  driveway  has  been 
widened,  without  objection  from  any  source. 
This  use  of  the  land  within  the  inclosures 
and  especially  the  location  of  the  fences  on 
each  side  of  the  pike  In  controversy,  raises  a 
very  strong  preshmptlon,  in  the  absence  of 
evidence  to  the  contrary,  that  the  adjacent 
landowners  intended  to  dedicate  so  much  of 
the  land  between  those  inclosures  as  was  rea- 
sonably necessary   for   the  convenient  and 
safe  operation  of  the  pike.    It  was  apparent- 
ly set  apart  for  that  purpose,  and  to  be  used 
from  time  to  time  as  the  exigencies  of  the 
public  travel  might  require.    It  was  not  nec^ 


essary  that  the  whole  of  It  should  have  been 
put  to  that  use  when  the  pike  was  first  con- 
structed. Travel  was  then  comparatively 
light,  and  its  use  was  not  then  needed.  But 
the  acceptance  of  the  whole  dedication  was 
sufficiently  evidenced  by  the  construction  of 
the  pike  on  a  part  thereof,  and  the  subse- 
quent use  made  of  other  parts.  This  view  of 
the  extent  of  the  dedication  is  also  shown  by 
the  testimony  of  one  of  the  witnesses  for  the 
appellee,  who  is  also  a  party  to  a  similar  suit 
against  the  appellant  Involving  this  same 
question.    He  testifies  that: 

"Witli  the  ezception  of  allowing  the  Hot 
Springs  Company  to  use  day  dug  off  the  bank 
in  two  places  along  the  road,  we  have  always 
exercised  control  over  that  road,  extending  from 
the  side  ditches  to  our  fences.  At  ^at  time  we 
thought  the  Hot  Springs  owned  more  right  of 
way  than  we  now  think  they  own.  We  thought 
then  they  owned  the  right  of  way  from  fence 
to  fence.  We  had  not  investigated  then,  and 
didn't  know." 

— ^thus  showing  that  the  present  claim  Is  of 
recent  origin.  The  same  witness  admits  that 
the  bridle  path  is  constructed  wholly  within 
the  fences  inclosing  the  pike,  and  that  he 
never  got  the  Information  that  led  him  to  be- 
lieve that  appellant  did  not  own  from  fence 
to  fence  until  "soon  after  the  construction  of 
the  bridle  path  was  begun." 

[7]  In  Benton  v.  City  of  St  Louis,  217  Mo. 
687,  118  S.  W.  418,  129  Am.  St  Rep.  661,  in 
discussing  the  extent  of  a  dedication,  It  Is 
said: 

That  "permanent  fences,  long  maintained  on 
either  side,  earmark  a  public  street,"  and  that 
'*the  practical  abandonment  of  the  whole  00- 
foot  strip  for  many  years  by  the  abutting  prop- 
erty owners,  and  their  failure  to  impress  upon 
the  strip  the  usual  earmarks  of  private  use 
and  ownership,  like  possession,  alienation,  cul- 
tivation, etc.,  lend  force  to  the  conclusion  by 
leading  up  to  it" 

These  remarks  apply  with  peculiar  forcb 
to  the  case  at  bar,  and  we  are  satisfied  that 
the  adjacent  owners  intended  to  dedicate  the 
land  within  the  inclosures  to  the  public  use 
for  the  purposes  of  the  turnpike.  The  acts  of 
the  adjacent  owners  In  continuing  the  inclo- 
sures, and  their  failure  to  exercise  any  acts  of 
ownership  over  the  land  within  the  fences, 
constituted  a  continuing  dedication  of  the 
land  so  inclosed,  which  has  been  accepted  by 
the  appellant,  and  cannot  now  be  recanted. 

[8-10]  Some  nice  distinctions  have  been 
drawn  hy  the  courts  about  acceptance  of  an 
implied  dedication  by  long-continued  use  of 
the  right  by  the  public,  but  that  the  acc^t- 
ance  may  be  so  made  seems  to  be  sustained 
by  the  weight  of  prevailing  current  opinion. 
See  cases  dted  in  129  Am.  St  Bep.  009.  The 
effect  of  this  acceptance  is  to  create  an  irrev- 
ocable dedication  as  between  the  owner  and 
his  alienees  and  the  public.  Hast  v.  Rail- 
road Co.,  52  W.  Va.  896^  44  S.  B.  166;  Har^ 
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per's  Ferry  v.  Kaplon  Bros.,  58  W.  Va.  482, 
52  S.  E.  492.  But  the  acceptance  need  not 
follow  the  offer  of  dedication  at  once.  It  Is 
sufficient  if  made  within  a  reasonable  time 
and  before  the  withdrawal  of  the  offer.  Peo- 
ple V.  Johnson,  237  111.  237,  241,  86  N.  E.  676. 
Where  the  acts  of  dedication  show  a  continu- 
ing offer  of  dedication,  it  is  not  necessary 
that  the  acceptance  should  be  evidenced  by 
an  immediate  use  and  occupation  of  the  whole 
of  the  land  dedicated ;  but  if  a  part  of  it  is 
so  used  and  occupied,  with  no  indication  of 
an  intention  to  refuse  or  to  abandon  the  res- 
idue, the  use  and  occupation  of  such  residue 
may  be  postponed  until  the  public  necessity 
or  convenience  requires  its  use.  Meridian  v. 
Poole,  88  Miss.  108,  40  South.  548. 

In  Village  of  Lee  v.  Harris,  206  HI.  428,  69 
N.  E.  230,  90  Am.  St.  Bep.  176,  it  was  held 
that  acceptance  by  a  dty  or  village  of  some 
of  the  streets  and  alleys  appearing  on  a  plat 
is  the  acceptance  of  the  entire  system  of 
streets  and  alleys  so  appearing,  unless  an  in- 
tention to  limit  the  acceptance  Is  shown.  It 
was  further  said : 

^  "The  immediate  opening  and  nse,  by  the  pnb- 
lio,  of  all  the  streets  in  ground  laid  out  and 
platted  into  lots,  for  their  entire  length,  or 
an  immediate  formal  acceptance  by  some  com- 
petent public  authority,  is  not  necessary  to 
give  effect  to  the  dedication  of  land  to  the 
public  use,  of  a  street,  by  the  making  of  a 
town  plat  and  the  selling  of  lots  with  refer- 
ence to  the  plat.  The  public  authorities  must 
be  allowed  a  reasonable  time  for  opening  and 
Improving  public  streets,  as  their  resources  and 
the  public  necessity  may  allow  and  require." 

What  we  have  said  on  this  subject  is  In- 
tended to  be  limited  to  dedication  and  accept- 
ance as  between  the  adjacent  owner  and  his 
alienees,  on  the  one  side,  and  the  public  on 
the  other. 

[11,12]  When  the  pike  was  first  construct- 
ed it  became  necessary  to  make  cuts  and 
fills,  and  these  had  to  have  the  proper  slopes 
to  prevent  caving  and  to  furnish  proper  sup- 
ports for  the  roadbed.  Certainly  the  ap- 
pellant and  those  under  whom  it  claims  title 
acquired  the  right  to  so  use  them  by  pre- 
scription. The  appellee  does  not  deny  this, 
but  Insists  that  the  nature  of  this  use  must 
continue  to  be  the  same  in  the  future  as  in 
the  past,  and  that  appellant  has  no  right  to 
cut  benches  in  either  in  order  to  construct 
said  bridle  path.  He  Insists  that  there  is 
plenty  of  room  on  the  side  of  the  macadam 
roadbed  to  put  the  bridle  path  there  on 
grade  with  the  driveway,  and  that  it  diould 
be  placed  there.  This  is,  of  itself,  a  conces- 
sion of  the  right  of  the  appellant  to  build  a 
bridle  path.  Having  this  right,  it  is  for  the 
appellant  to  determine  its  location,  provided 
it  keeps  within  the  limits  dedicated  and  im- 
poses no  additional  burden  on  the  property 
of  the  appellee.  In  the  view  we  have  taken 
of  the  case,  however,  it  is  unnecessary  to  oon- 
fider  this  question  further. 


It  appears  from  the  testimony  that  this 
road  is  3  miles  in  length ;  that  it  has  in  re- 
cent years  been  widened  and  treated  with 
asphalt;  that  travel  on  it  has  greatly  in- 
creased ;  that  the  road  bed  is  very  hard  and 
smooth,  and  at  times  very  slick,  and  as  a  re- 
sult thereof  horses,  when  ridden  thereon, 
frequently  fall,  and  hence  it  is  desirable  to 
construct  a  dirt  road,  which  will  at  once  fur- 
nish a  safe  road  for  persons  riding  and  wiU 
also  provide  a  suitable  and  safe  way  for  foot 
passengera  As  the  driveway  of  the  pike  is 
narrow,  and  automobiles  are  frequently  pass- 
ing eadi  other  thereon,  it  was  deemed  best 
to  put  the  bridle  path  a  little  removed  from 
the  driveway  and  thus  furnish  greater  safe- 
ty to  those  using  it 

[1 8]  The  bridle  path  is  not  a  new  and  dif- 
ferent use  of  the  land  dedicated,  but  is  in 
aid  of  the  original  use,  making  the  driveway 
safer  for  all  classes  of  travelers,  and  Its  con- 
struction would  not  necessarily  create  any 
new  or  greater  burden  on  the  lands  of  the 
adjacent  proprietor&  It  is  wholly  within 
the  limits  of  the  land  apparently  dedicated 
to  the  turnpike,  and  the  appellee  has  no 
right  to  an  injunctiont  under  the  circum- 
stances of  the  case. 

[14-17]  The  appellee  claims  that,  even  if 
the  appellant  keeps  within  its  indosure,  the 
residue  of  his  prc^erty  wiU  be  damaged  by 
reason  of  the  change  In  the  grade  of  the  rid- 
ing path.  If  this  be  true,  he  is  entitled  to 
compensation  therefor  under  the  provisions 
of  the  Ccmstltutlon  of  1902,  which  is  self -ex- 
ecuting. Const  Va.  f  68;  Swift  &  Co.  v. 
Newport  News,  105  Va.  108,  62  S.  B.  821,  8 
L.  R.  A.  (N.  S.)  404.  But  as  no  part  of  his 
land  is  taken,  and  "Just  compensation**  can 
be  readily  made  In  damages,  he  would  not 
ordinarily  be  entitled  to  relief  by  injunction, 
but  only  to  proceed  in  an  action  at  law,  or 
in  such  other  manner  as  may  be  prescribed 
by  statute,  to  recover  the  damages  sustain- 
ed, and  there  is  no  suggestion  of  the  exist- 
ence of  any  peculiar  circumstances  which 
would  take  the  case  out  of  the  general  rale. 
Swift  &  Ca  V.  Newport  News,  105  Va,  at 
pages  114,  115,  62  S.  B.  821,  8  Li  B.  A.  (N.  8.) 
404 ;  Miller  v.  WUls,  95  Va.  337,  28  S.  B.  337. 
The  Ck>nstitution  did  not  take  away  from  the 
turnpike  company  the  right  to  cJhange  the 
grades  of  the  pike,  but  only  provides  that 
Just  compensation  shall  be  made  for  the 
damages  resulting  therefrom.  Neither  the 
Ckmstitution  nor  any  statute  points  out  the 
remedy,  but  the  common  law  affords  an  ap- 
propriate renuedy.  Sviift  &  Go.  v.  Newport 
News,  supra. 

[1 8]  There  was  also  evidence  In  the  cause 
tending  to  show  that  the  appellant,  while 
keeping  within  its  bounds,  has  cut  its  land 
down  in  some  places  In  such  manner  as  to 
remove  the  support  for  the  adjacent  land  of 
the  appeUee,  and  of  fences  lawfully  erected 
on  his  land ;  but,  so  far  as  disclosed  by  the 
record,  the  damage  of  this  kind  is  insic^fi- 


Va.) 


LAYENSTEIK  BROS.  ▼.  HARTFORD  FIRB  INS.  CO. 

(101  8.1B.) 


331 


cant,  and  can  be  readily  compensated  in 
damages. 

[19,20]  Usually  Injtmctlon  is  the  proper 
remedy  to  prevent  the  '"taking"  of  private 
property  for  a  public  use  by  one  who  is  in- 
vested with  the  power>  of  eminoit  domain. 
See  cases  cited  in  10  R.  O.  L.  i  183.  In  the 
case  at  bar,  however,  there  is  no /'taking"; 
but  it  is  claimed  that  the  construction  by  the 
appellant  of  the  bridle  path  on  the  land  dedi- 
cated to  the  public  use  will  ^'damage"  the  ap- 
pellee in  the  use  and  enjoyment  of  the  resi- 
due of  his  property  adjacent  thereto.  If  this 
be  true,  and  the  proposed  change  of  grade  Is 
not  within  the  dedication,  it  stands  on  no 
higher  footing  than  a  trespass,  for  which  an 
action  at  law  may  be  maintained,  and  the  in- 
junction should  not  have  been  peri)etuated 
upon  the  evidence  adduced. 

We  are  of  opinion  that  the  decree  of  the 
circuit  court  should  be  reversed,  the  injunc- 
tion awarded  by  it  dissolved,  and  the  bill  of 
the  appellee  dismissed,  but  without  prejudice 
to  his  right  to  maintain  an  action  at  law  to 
recover  such  damages,  if  any,  as  he  has  sus- 
tained or  may  sustain  by  reason  of  the 
change  of  grade  of  the  turnpike,  or  any  part 
thereof,  or  by  reason  of  the  removal  by  the 
appellant  of  the  lateral  support  of  the  land 
of  the  appellee,  or  of  the  structures  thereon, 
if  any. 

Reversed. 


(125  Va.  191) 
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(Supreme  Court  of  Appeals  of  "^^brginia.    June 

12,  1919.) 

!•  INSUIIANOS  «=s>665(l)  — FiBB  InBURANOS  — 
InVBNTOBT— SumCISITOT  OF  BVIDENGB. 

In  action  on  fire  policy  insuring  stock  of 
goods,  evidence  held  to  show  that  inventory 
taken  Febmary  Ist  did  not  include  purchases 
by  insured  daring  preceding  January. 

2.  INSTTSANCE  «=s>8d6(2)  —  FiBB  INBUBJLNOB  — 
IlTVSnTOBT--SunnCIENOT. 

l^e  taking  of  an  inventory  on  February 
Ist,  without  including  purchases  by  insured 
during  preceding  January,  was  not  a  violation 
of  fire  policy  requiring  a  complete  itemized  in- 
ventory of  stock  on  hand,  where  the  invoices  of 
all  such  purchases  were  preserved  in  an  in- 
voice book,  and  were  shown  in  detail  as  fully  as 
would  have  been  shown  by  inventory. 

3.  Insubancb  ^=»335(2)  —  Fibs  Insxtbanob— > 
Invbntobt  or  Stock  of  Goods— "Complete 
iTEiuzED  Invbntobt." 

Fire  policy,  requiring  insured  to  make  "com- 
plete itemized  inventory  of  stock  on  hand,"  did 
not  require  insured,  in  making «  inventory,  to 
record  the  stock  numbers  of  the  items  of  goods 
or  other  data  touching  the  identity  of  the  items, 
in  order  that  such  goods  could  be  traced  to 


the  former  inventories,  to  invoices  of  them,  or 
the  like. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  Second  Series,  Complete  Inven- 
tory.] 

• 

4.  Insubancb  ^=>335(2)  — Fibb  Insubancb  — 
Invbntobt— Stock  of  Goods. 

Under  fire  policy  requiring  insured  to  make 
a  complete  itemized  inventory  of  stock  of  goods 
on  hand,  inventory  grouping  goods  of  different 
kinds  in  one  item  designated  as  dress  goods, 
at  certain  prices  per  yard,  was  not  invalid, 
where  the  goods  were  of  the  same  value  per 
yard,  and  existed  in  the  quantity  stated  in  in- 
ventory. 

5.  Insubancb  ^s»335(2)  —  Fibb  Insubanob  — 
Stock  of  Goods— Invbntobt. 

Inventory  of  stock  of  goods  taken  pursuant 
to  fire  policy,  in  an  amount  more  than  $90,000, 
was  not  invalid  because  of  lumped  entries,  such 
as  "1  lot  jewelry,  f  10.00,"  where  such  entries 
were  few  in  number. 

6.  Appeal  and  Bbbob  ^s»204(l)— Objections 

TO  BVIDENCEr— WaIVEB. 

Objections  to  admission  of  evidence  will  be 
treated  as  waived  in  appellate  court,  where  not 
raised  in  lower  court. 

7.  Inbtjbance  ^=»3d5(2)  ~  Fibb  Insttbancb— > 
Invbntobt— Bbanch  Stobe. 

Fire  policy  on  stock  of  goods,  requiring  in- 
sured to  take  inventory  of  the  goods,  did  not  re- 
quire insured  to  take  inventory  of  stock  of  goods 
in  a  branch  store  in  another  city,  conducted  as 
a  separate  line  of  business,  where  such  stock 
of  goods  was  not  covered  by  the  policy. 

8.  Insubancb  ^5»335(3)  —  Fibb  Insubancb  — 
Stock  of  Goods— Books  of  Insubed. 

Fire  policy  on  stock  of  goods,  requiring  in- 
sured to  take  inventory  and  keep  a  "set  of  books 
which  shall  clearly  and  plainly  present  a  com- 
plete record  of  the  business  transacted,  including 
all  purchases,  sales,  and  shipments  *  *  * 
from  date  of  inventory,"  did  not  require  in- 
sured's books  to  record  the  original  purchases 
of  all  goods  at  the  branch  stores  of  the  insured 
for  period  of  time  preceding  taking  of  inven- 
tory, but  merely  such  books  as  show  record 
of  business  transacted  from  date  of  inventory. 

9.  Insubancb  ^=»665(3)  —  Fibb  Insubancb  — 
Books  of  Insubed--^ufficibnct  or  Bvi- 
dencb. 

In  action  on  fire  policy,  evidence  KM  to 
show  that  insured  complied  with  provision  of 
policy  requiring  them  to  keep  a  set  of  books 
clearly  and  plainly  presenting  a  complete  rec- 
ord of  budness  transactions  from  date  of  in- 
ventory. 

« 

10.  Insubancb  «=s>600— Fibb  Insttbancb— 
Pboftts  of  Insubed. 

In  action  on  fire  policy  on  stock  of  goods 
requiring  insured  to  take  inventory  and  keep 
books  showing  business  transacted  from  date 
of  inventory,  insured  was  not  required  to  show 
profits  for  a  year  preceding  the  taking  of  in- 
ventory, by  books  for  such  period,  but  could  es- 
tablish such  profits  by  any  competent  evidence. 
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11.  IN8T7RANCB   ^S>8S0(2>— FlSB    INSURANCS' 

Stock  of  Goods— Chattel  Mobtgaob— Col- 

LATERAL  SEOUBITT  NOTE. 

Insured^s  note,  in  the  usual  form  of  a  nego- 
tiable collateral  security  note,  did  not  yiolate 
proYlsion  of  policy  making  policy  void  upon 
incumbering  goods  with  chattel  mortgage ;  such 
note  being  insufScient  to  create  a  chattel  mort- 
gage. 

12.  Insurance  ^=>328(6>- Fire  Insurance- 
Ownership  07  Goods  —  "Unconditional 
AND  Sole  Ownership." 

Insured's  note,  in  the  usual  form  of  a  ne- 
gotiable collateral  security  note,  making  stock 
of  goods  covered  by  policy  collateral  for  pay- 
ment of  note,  did  not  invalidate  policy  under 
provision  making  it  void  if  the  interest  of  in- 
sured in  goods  be  other  than  ''unconditional 
and  sole  ownership" ;  the  execution  of  such  note 
not  depriving  insured  of  the  unconditional  and 
sole  ownership  of  the  property,  even  though 
note  should  be  construed  as  creating  a  chattel 
mortgage. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Serieai  Uncondi- 
tional and  Sole  Ownership.] 

13.  Insurance  ^s»568(1)— Firb  Inbubanob— 
Proof  of  Lobs— False  Statements. 

False  swearing  in  proof  of  loss,  to  forfeit 
policy,  must  consist  in  an  oath  to  statements 
knowingly  and  willfully  fftlse  or  recklessly  made. 

14.  Appeal  and  Srrob  ^s:>1060(1)— Habmless 
Bbror  in  RESTBiocmo  Aboument. 

Error  in  unduly  restricting  argument  of 
appellant's  counsel  on  the  evidence  relating  to 
a  certain  fact  is  harmless,  where  the  evidence 
condusively  establishes  such  fact  contrary  to 
appellant's  contention. 

Burks,  J.,  dissenting. 

Error  to  Hustings  Comtt  of  Petersburg. 

Action  by  Lavenstein  Bros,  against  the 
Biartford  Fire  Insurance  Company.  Judg- 
ment of  dismissal,  and  plaintiffs  bring  error, 
and  defendant  assigns  cross-error.    Reversed. 

This  action  was  instituted  by  the  plaintiffs 
in  error  (hereinafter  referred  to  as  the  as- 
sured) for  the  recovery  of  the  sum  of  $2,500, 
the  amount  of  fire  insurance  provided  for  in 
a  policy  of  insurance  issued  to- the  plaintiffs 
by  the  defendant  in  error  (hereinafter  re- 
ferred to  as  the  insurance  company). 

The  policy  was  issued  on  September  19, 
1913,  for  a  period  of  one  year  on  the  ''stock 
of  general  merchandise,  consisting  chiefly  of 
millinery,  dry  goods,  notions,  fancy  goods, 
hats,  caps,  boots,  shoes,  and  all  other  articles 
of  merchandise  not  more  hazardous,  while 
contained  in"  a  certain  store  designated  in 
the  policy,  occupied  by  the  assured  in  Peters- 
burg, Va. 

The  fire  occurred  on  November  2d,  1913. 
At  the  time  of  the  fire  assured  had  other  in- 
surance on  said  stock  of  goods,  the  whole,  in- 
cluding the  p<dicy  in  suit,  aggregating  $80,- 


000,  all  of  which  insurance  was  permitted  by 
such  policy. 

The  policy  is  in  standard  form  of  the  usual 
fire  Insurance  policy  and  contains  the  usual 
iron  safe  clause,  which  embraces  (among  oth- 
ers) the  following  provisions  of  warranty: 

"(1)  The  assured  will  take  a  complete  item- 
ised inventory  of  stock  on  hand  at  least  once 
in  each  calendar  year,  and  unless  such  inven- 
tory has  been  taken  within  twelve  calendar 
months  prior  to  the  date  of  this  policy,  one 
shall  be  taken  in  detail  within  30  days  of  the 
issuance  of  this  policy,  or  this  policy  shall  be 
null  and  void  from  such  date.    *    *    * 

"(2)  The  assured  will  keep  a  set  of  books 
which  shall  clearly  and  plainly  present  a  com- 
plete record  of  business  transacted,  induding 
all  purchases,  sales  and  shipments,  both  for 
cash  and  credit,  from  date  of  inventory  as  pro- 
vided for  in  first  section  of  this  dause,  and  dur- 
ing the  continuance  of  the  policy.** 

The  policy,  in  other  parts  of  It  distinct 
from  the  iron  safe  dause,  contains  also  the 
provisions  that  it  shall  be  void^> 

"if  the  subject  of  the  insurance  ^  ^  ^  be 
or  become  incumbered  by  a  chattd  mortgage, 

•  *  *  or  if  the  interest  of  the  insured  be 
other  than   unconditional  and  sole  ownership 

•  •  •  or  in  case  of  any  •  •  •  false  swear- 
ing by  the  insured  touching  any  matter  relat- 
ing to  this  insurance  or  the  subject  thereof 

•  •    •    after  loss." 

By  its  pleadings  in  the  case  the  assured 
daimed  that  it  had  complied  with  said  iron 
safe  dause  by  its  inventory  taken  of  its  stock 
of  goods  in  said  store,  as  of  February  1, 1913 
(whidi,  however,  did  not  include  the  purchas- 
es made  in  January,  1913),  and  by  the  books 
which  it  kept  as  a  record  of  its  business  trans- 
acted at  such  place  of  business  from  Feb- 
ruary 1, 1918,  to  the  date  of  the  fire,  and  also 
of  said  January,  1913,  pnrdiases. 

By  sudi  pleadings  the  assured  daimed  that 
the  total  sound  value  of  its— 

stock  of  goods  on  band  at  said  place  of 
business  covered  by  the  insurance  policy 
in  suit,  which  were  burned  or  injured  in 
the  said  fire  was |96,8M  SO 

Less  the  amount  of  salvage  of  goods  not 
destroyed  by  the  flre^  as  mutually  agreed 
on    • • 10,000  00 


And  less  aggregate  of  items  of  goods  on 
said  inventory  not  itemised  thereon,  ex- 
cept as  "lot"  of  this  or  that  character 
of  goods,  for  which  the  assured  claimed 

compensation • • S402  10 


Leaving  net  balance  total  loss  claim- 
ed   |82,7B  ID 

By  its  pleadings  the  insurance  company 
took  the  following  positions  of  defense  to  the 
action,  which  are  material  upon  the  assign- 
oSent  of  error,  namely: 

(1)  Not  that  no  inventory  was  takoi,  or 
that  no  books  were  kept  as  required  by  the 
iron  safe  clause;   but  that  (a)  no  ''complete 
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inventory*'  of  the  stodi  on  haind  '*was  taken 
or  furnished  the  insurance  company,  as  re- 
quired by  the  Iron  safe  clause,"  and  that  (b) 
the  assured  "did  not  keep  a  set  of  hooks 
which  clearly  and  plainly  present  a  complete 
record  of  the  business  transacted  by  them» 
including  all  purchases,  sales,  and  shipments, 
both  for  cash  and  credit,"  as  required  by  the 
iron  safe  clause. 

(2)  That  the  inventory  made  by  the  as- 
sured in  1918,  preserved  and  furnished  the 
insurance  company,  was  not  the  original  in- 
ventory so  made. 

(?)  That  subsequent  to  the  issuance  of  the 
policy  in  suit,  to  wit,  on  October  14, 191S,  the 
assured  incumbered  the,  stock  of  goods  issued 
by  such  policy  by  executing  a  chattel  mort- 
gage thereon  to  the  National  Bank  of  Peters- 
burg ;   and 

(4)  That  in  the  "proof  of  los^  famished 
by  the  assured  to  the  insurance  company 
there  wais  false  swearing  as  to  the  amount  of 
the  goods  on  hand  at  the  time  of  the  fire. 

There  was  a  trial  by  Jury. 

The  original  inventory  aforesaid  of  Feb- 
ruary 1,  1913,  and  the  books  aforesaid  were 
introduced  in  evidence  by  the  assured  with- 
out objection  on  the  part  of  the  insurance 
company. 

The  inventory  is  contained  in  a  book.  It 
begins  several  pages  from  the  first  page  as 
th6  book  was  originally,  but  the  inventory  as 
there  entered  is  complete^  and  the  nonuse 
and  absence  of  the  first  part  of  the  book  is 
satisfactorUy  explained  by  the  testimony  in 
the  record. 

The  testimony  for  tiie  assured  explains  how 
the  Inventory  wai^  taken  by  a  number  of  em- 
ploy^ of  ttie  assured,  by  transferring  mem- 
oranda of  the  character  of  goods,  quantity, 
and  prioe  or  value,  first  entered  on  a  slip  of 
paper,  or  "tablets,"  as  the  work  of  taking  the 
inventory  progressed,  from  which  slips  or 
*  tablets"  file  entries  were  transferred  to  and 
made  on  the  inv^itory  as  entered  in  the  in- 
ventory book,  in  the  progress  of  the  work, 
in  aecordanoe  with  the  usual  manner  of  tak- 
ing sQCh  an  inventory,  not  only  by  the  as- 
sured in  preceding  years,  but  by  others  in  the 
same  line  of  business.  .The  testimony  also 
shows  who  the  employ^  were  who  took  the 
Inventory,  and  who  the  employd  was  who 
made  the  entries  on  the  inventory  book.  The 
employ^  who  made  the  entries  on  the  inven- 
tory book,  and  in  whose  handwriting  it  is, 
was  not  examined  as  a  witness  t6  prove  the 
tools.,  nor  were  all  of  the  employ^  examined 
as  witnesses  who  aided  in  taking  the  said  in- 
ventory. 

The  inventory  Just  mentioned,  as  taken, 
gave,  as  a  rule,  the  cost  prices  of  the  goods; 
but,  where  goods  were  old  or  shopworn,  a 
deduction  from  cost  prices  was  made  to  cover 
the  depreciation,  and  the  inventory  value  was 
entered  at  what  was  considered  the  true*  cost 
value  of  the  goods»  if  they  had  be&a  bought 


in  that  condition;  in  no  casoi  however,  was 
any  value  added  for  enhancement  of  value 
due  to  increase  in  market  price  subsequent  to 
the  purchase  of  the  goods. 

The  books  of  the  assured,  as  kept,  showed 
the  cost  price  of  the  January,  1913,  purchases^ 
and  of  the  purchases  subsequent  to  the  an- 
nual inventory  (the  annual  inventory  laist. 
taken  next  preceding  the  fire  in  question  be- 
ing taken  as  of  February  1«  1913,  as  afore- 
said). 

For  a  long  while  prior  to  the  flre^  and  prior 
to  the  issuance  of  the  policy  in  suit,  certainly 
as  far  back  as  1911,  the  assured  was  engaged 
in  the  mercantile  business  at  a  number  of 
other  places  than  in  Petersburg,  namely,  at 
Elizabeth  City,  N.  C,  Charlottesville,  Va., 
and  Nowhere,  which  businesses  are  referred 
to  in  the  record  as  "branches"  or  branch 
stores;  but  they  were  entirely  separate  and 
distinct  businesses  from  that  of  the  assured  at 
Petersburg,  as  to  which  separate  books  were 
kept  and  separate  inventories  taken  from 
time  to  time.  However,  during  1912  and 
1913,  prior  to  the  fire  (which  periods  only  are 
material  to  be  referred  to  in  this  connection), 
shipments  of  goods  from  one  to  another  of 
these  branch  stores  were  made  from  time  to 
time,  and  the  regular  course  of  such  business 
was  to  treat  these  shipments  as  sales  and 
purchases  of  the  respective  branches  to  and 
from  each  other,  and  the  brafich  making 
such  shiiMnents  would  invoice  the  goods  as 
sales  at  original  cost  prices,  or  at  cost  value* 
to  the  branch  to  which  they  were  shipped, 
and  the  latter  branch  would  enter  such  ship- 
ments on  its  books  as  purchases  at  such  in- 
voice prices. 

All  of  such  shipments,  from  the  date  of  the 
1913  inventory  to  the  fire,  to  and  from  the 
Petersburg  business,  were  entered  on  ttie 
books  of  the  assaved  kept  of  .that  business, 
and  all  of  the  invoices  of  the  character  afore- 
said covering  sucAi  shipments  during  such 
period  were  preserved  by  the  assured,  fur^ 
nished  to  the  lasurance  company,  are  in  evi- 
dence, and  verify  the  books  in  every  parUeu* 
lar  relating  to  these  transactions.  The  same 
is  true  of  the  entries  <m  the  books  of  the  Jan^ 
uary,  1913,  purdiases  of  the  Petersburg  busi- 
ness and  of  the  original  invoices  of  such  pur^ 
chases. 

It  should  be  noted,  however,  that  no  in- 
ventory of  the*  Elisabeth  City  business  was 
preserved  or  furnished  the  insurance  com- 
pany, and  none  such  is  in  evidence.  The 
same  is  true  of  the  invoices  of  the  original 
purchases  of  goods  by  the  Elizabeth  City 
concern,  so  far  as  appears  from  the  record 
before  us;  and  the  latter  is  true,  both  as  to 
Inventories  and  Invoices  of  original  purchases 
of  goods;  by  the  other  branch  businesses  of 
the  assured. 

As  of  September  1,  1913,  th^  assured  sold 
out  a  portion  of  the  stock  of  goods  of  its  busl^ 
ness  in  Elizabeth  City  to  one  S.  B.  BifC  Com- 
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pany,  Incorporated,  bnt  did  not  include  ia 
such  sale  certain  items  of  that  stock  of  goods, 
which  items  were  thereupon  invoiced  by  the 
Elizabeth  City  concern  for  shipment  to  the 
Petersburg  concern  in  accordance  with  the 
custom  of  business  aforesaid  to  ship  from 
time  to  time  goods  from  one  branch  to  an- 
other. 

These  goods  were  all  included  in  one  in- 
voice and  aggregated  the  iuYoice  value  of 
$25,912.84.  The  purpose  was  to  ship  all  of 
these  goods  in  one  car,  and  the  largest  car 
obtainable  was  gotten  for  the  purpose.  But 
it  was  found  that  all  of  the  goods  could  not 
be  gotten  in  the  car,  and  a  list  of  the  goods 
which  could  not  be  gotten  into  the  car  was 
made  at  the  time  by  the  Elizabeth  City 
branch,  and  they  aggregated  |2,299.91  per 
the  invoice  values.  The  car  was  shipped  to 
Petersburg,  and  all  of  its  contents  were  re- 
ceived and  added  to  the  stock  of  that  busi- 
ness of  the  assured,  before  the  fire.  The  in- 
voice and  list  of  goods  not  shipped  aforesaid 
were  forwarded  to  the  Petersburg  store.  The 
bookkeeper  of  the  latter  place  of  business  en- 
tered the  whole  invoice  of  the  goods  on  the 
books  of  the  latter  concern  as  received.  The 
bookkeeper,  however,  had  been  informed 
that  there  was  a  delay  in  the  shipment  of  a 
part  of  the  goods,  but  thinking  the  delayed 
goods  would  soon  arrive,  did  not  at  the  time 
credit  them  on  the  books  as  per  said  list, 
Somehow  the  list  aforesaid  was  mislaid,  and 
the  bookkeeper  consequently  overlooked  and 
omitted  to  enter  such  credit  until  after  the 
fire.  The  omission  of  this  credit  was  dis- 
covered by  the  accountant.  Wood,  on  the  in- 
vestigation he  made  in  verifying  the  books 
before  suit  A  copy  of  said  list  was  then 
gotten  from  Elizabeth  City,  and  the  credit 
was  entered  on  the  books  before  suit 

The  said  invoice  and  copy  of  list  of  the 
goods  mentioned  in  the  next  preceding  para- 
graph were  preserved,  were  furnished  the 
insurance  company  before  suit,  are  in  evi< 
dence,  and  verify  the  books  In  every  partic- 
ular relating  to  this  transaction. 

The  said  figures  of  $95,884.20,  claimed  val- 
ue of  goods  on  hand  at  the  time  of  the  fire 
aforesaid,  do  not  include  said  $2,299.91  fig- 
ures. The  error  in  the  books  omitting  this 
credit  was  corrected  before  suit  by  the 'ac- 
countant. Wood,  as  aforesaid. 

It  should  be  mentioned,  perhaps,  although 
not  material,  that  while  the  accountant  cor^ 
rected  this  error,  he  made  an  error  himself 
in  omitting,  from  his  figures  taken  from  the 
books,  a  total  of  $1,454.93  thefeon,  the  items 
of  said  goods  actually  received  in  the  Peters- 
burg place  of  business  from  Elizabeth  City 
before  the  fire,  so  that  the  net  error  against 
the  insurance  company  would  have  been  only 
$853.98,  if  such  credit  of  $2^99.91  had  never 
been  made.  When  the  $2,299.91  correction 
was  made  by  Wood,  as  just  stated,  that  re- 
sulted in  making  said  total  of  $95,834.20  less 


than  it  should  have  been  by  said  sum  of  $1,- 
454.93. 

There  is  another  circumstance  affecting  the 
books  which  should  be  mentioned.  There 
were  certain  shipments  of  goods  from  the 
Petersburg  business  in  October  and  Novem- 
ber, 1913,  shortly  preceding  the  fire,  which 
aggregated  $4,299.91  invoice  value,  Which 
were  not  entered  on  the  books  until  after  the 
fire.  But  these  entries  on  the  books  were 
made  in  accordance  with  the  usual  course 
of  business  from  carbon  copies  of  the  in- 
voices of  such  goods,  made  at  the  time  of  the 
shipments  in  accordance  with  the  usual 
course  of  business  aforesaid,  and  such  car- 
bon copies  were  preserved,  and  were  fur- 
nished to  the  insurance  company  and  verified 
the  books  as  to  these  matters  in  every  partic- 
ular. The  fire  did  not  in  any  way  affect  the 
making  of  these  ^tries  on  the  books. 

There  were  also  certain  accounts  on  the 
books  which  were  not  complete,  and  certain 
entries  which  should  have  been  on  certain 
books  which  were  not  there ;  but  other  books 
kept  by  the  assured  of  the  Petersburg  busi- 
ness furnished  such  items,  so  that  said  in- 
completeness of  certain  books  and  absence  of 
entries  from  others  did  not  affect  the  sufil- 
clency  of  the  books  as  a  whole  in  the  matter 
of  furnishing  a  complete  record  of  the  Peters- 
burg business. 

The  books  showed  the  discounts  actually 
obtained  by  the  assured. 

The  accountant.  Wood,  however,  charged 
the  assured  with  all  discounts  whidi  could 
have  been  obtained  on  bills  for  purchases  by 
payment  of  same  before  their  due  dates,  al- 
though not  so  paid.  Such  discounts  were 
not  shown  by  the  books,  and  amounted  te 
some  $2,000. 

The  books  of  the  assured  kept,  lecordlnp 
the  transactions  of  the  business  at  Peters- 
burg aforesaid,  covering  the  period  from 
January  1,  1913,  to  the  fire,  and  also  the 
years  1911  and  1912,  and  which  were  intro- 
duced in  evidence,  consisted  of  "the  Journal, 
the  cashbook,  consisting  of  cash  sales,  a  book 
known  as  'Beat  Yesterday's  Record,'  diarge 
books  (or  sales  ledgers),  installment  book,  in- 
ventory books,  invoices,  and  creditor's  ledg- 
er." These  books  showed,  for  the  period 
from  the  date  of  the  1918  inventory  and  in- 
cluding the  January,  1918,  purdiases,  all 
business  transacted  by  the  assured  in  its 
Petersburg  business,  ccmsisting  of  all  pur- 
chases and  returns  of  goods,  all  receipts  ot 
goods  from  the  branch  stores  aforesaid  and 
shipments  of  goods  to  such  branch  stores^ 
the  discounts  actuaUy  obtained  by  the  assur- 
ed by  cash  and  anticipatory  payment  of  bills 
for  purchases  before  due  dates  of  biUs,  the 
cost  of  labor  in  making  the  alterations  and 
repairs  of  goods,  the  freight  paid,  and  the  "re- 
turn sales"— that  is,  goods  sold,  but  returned 
by  the  customer.  The  aforesaid  books  in- 
cluded, not  only  the  accounts  of  the  purchases 
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of  goods  aforesaid,  but  also  "a  capital  ac- 
count and  an  Insurance  account,  a  profit  and 
loss  account,  and  Interest  and  discount  ac- 
count, an  advertising  account,  a  rent  account, 
a  sales  account,  a  stable  account,  an  expense 
account,  an  express  account,  an  account  with 
each  of  the  department  stores,  a  merchandise 
account  with  each  department  of  the  busi- 
ness, and  an  account  with  each  of  the  Indi- 
vidual members  of  the  firm"  (of  the  assured), 
and  "accounts  receivable  from  charge  cus- 
tomers and  from  Installments  sales." 

The  expert  accountant,  Wood,  aforesaid,  a 
witness  for  the  assured,  made  out  the  state- 
ment on  which  the  claim  aforesaid  of  the 
pleadings  of  the  assured  was  based,  arriving 
at  the  figures  of  $95,834.20  as  the  aggregate 
total  value  of  the  goods  Insured  and  burned 
or  Injured  as  aforesaid,  and  he  testified  In 
substance  and  In  detail  that,  with  the  ex- 
ception of  the  amount  added  as  profits  to  the 
inventory  and  cost  price  of  goods,  and  with 
the  exception  of  the  amount  of  discounts 
which  the  assured  would  have  earned,  but 
did  not,  by  paying  bUls  for  purchases  before 
the  due  date  thereof  (with  which  the  account- 
ant charged  the  assured,  although  not  ob- 
tained by  them),  and  except  the  deduction  of 
$2,299.91  aforesaid,  covering  the  delayed  ship- 
ment aforesaid  from  Elizabeth  Olty,  he  got 
all  of  the  figures  for  such  statement  from 
the  aforesaid  Inventory  of  February  1,  1913, 
and  said  books;  and  this  witness,  by  way  of 
summary  of  his  testimony,  stated  that  said 
bookft^ 
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dearly  and  plainly  present  a  complete  record 
of  the  business  transactlonB,  Induding  the  pur- 
chases, sales,  and  shipmenti,  both  for  cash  and 
credit,  from  the  dates  of  the  respective  Inven- 
tories there  and  up  to  tikt  time  of  the  fire  In 
1913,  and  as  to  the  stock  of  goods  at  Peters- 
burg, Va.** 

(The  reference  to  ''Inventories,*'  in  the  plu- 
ral. Is  made  because  the  assured  had  preserv- 
ed and  also  furnished  the  Insurance  company 
and  Introduced  in  evidence  the  Inventory  tak- 
en January  1,  1912,  of  the  stock  of  goods 
on  hand  at  said  Petersburg  place  of  business 
at  the  clpse  of  the  year  1911 ;  and  the  bobks 
of  the  assured  also  covered  sudi  business 
for  the  whole  period  of  the  years  1912  and 
1915  up  to  the  fire  of  November  26,  1918, 
aforesaid.) 

It  appears  In  evidence  that  the  said  Feb- 
ruary 1,  1913,  Inventory  and  the  aforesaid 
books  of  the  assured,  and  also  the  Invoices 
aforesaid  preserved  by  the  assured,  were 
all  turned  over  to  the  insurance  company 
about  February  26,  1914,  and  were  kept  in 
Its  possession  and  examined  by  its  ex{>ert 
accountant  in  New  Tork  for  some  six  or 
seven  months  following.  This  action  was 
not  instituted  until  in  November,  1914,  and 
was  not  tried  in  the  court  below  until  Oc- 
tober, 1915. 

On  the  trial  In  the  court  below,  the  Insur- 
ance company  introduced  certain  testimony 


of  witnesses  and  documentary  evidence,  but 
did  not  introduce  as  a  witness  its  expert 
accountant,  who  had  made  the  examination 
aforesaid    of   said   Inventory   of    February, 

1913,  and  of  said  books  and  papers.  More- 
over, the  insurance  company  introduced  no 
evidence,  nor  is  there  any  in  the  record,  even 
tending  to  show  that  any  of  the  valuations 
of  the  goods  In  the  Inventory  of  1913  or  on 
the  books  is  excessive,  or  that  there  was  the 
slightest  mala  fides  on  the  part  of  the  as- 
sured in  any  particular. 

Further  reference  will  be  found  in  the  opin- 
ion of  the  court  below  to  the  evidence  and  to 
the  absence  of  evidence  in  the  case. 

After  all  the  testimony  was  in  for  the  as- 
sured and  the  Insurance  comiuiny,  the  lat- 
ter demurred  to  the  evidence,  and  the  as- 
sured joined  in  such  demurrer. 

Thereupon  the  court  below  dedined  to  al- 
low counsel  ft>r  the  insurance  company  to 
call  the  attention  of  the  jury  to  certain  state- 
ments of  witnesses  for  the  insurance  com- 
pany as  to  the  quantity  of  the  goods  shipped 
from  Elizabeth  City  which  were  in  conflict 
with  the  testimony  for  the  assured  as  to 
sudi  quantity,  and  refused  to  allow  counsel 
for  the  insurance  company  to  comment  on 
certain  alleged  deficiencies  in  the  evidence 
of  a  witness  for  the  assured  which  affected 
the  quantity  of  such  goods.  That  action  of 
the  trial  court  is  assigned  by  the  insurance 
company  as  cross-error. 

After  the  conclusion  of  argument  before 
them,  the  jury  returned  a  verdict  in  favor  of 
the  assured  for  $2,500,  the  amount  sued  for 
as  aforesaid,  with  interest  from  March  26» 

1914,  subject  to  the  demurrer  to  evidence. 
Thereupon  the  Insurance  company  moved 

the  trial  court  to  set  aside  the  verdict,  as 
contrary  to  the  law  and  the  evidence,  and 
grant  it  a  new  trial. 

Whereupon  the  court  refused  to  set  aside 
the  verdict  and  grant  a  new  trial,  but  sus- 
tained the  demurrer  to  evidence  and  entered 
the  judgment  under  review,  which  dismiss- 
ed the  action,  with  costs  against  the  assured. 

The  issues  made  by  the  assignments  of 
error  by  both  the  assured  and  the  insurance 
company  will  be  further  dealt  with  in  the 
opinion  of  the  court 

R.  H.  Mann,  of  Petersburg,  and  Henry  J. 
Wyatt,  of  New  York  City,  for  plaintiffs  in,  er- 
ror. 

Caskie  &  CJaskie,  of  Lynchburg,  and  R.  HL 
Scott,  of  Richmond,  for  defendant  in  error. 

SIMS,  jr.,  after  making  the  foregoing  state- 
ment, delivered  the  following  opinion  of  the 
court: 

The  record  in  the  case  is  voluminoua  The 
petition  and  briefs  are  also  exceptionally  so. 
The  latter,  however,  involve  a  number  of 
questions  which  we  do  not  find  it  necessary  to 
deal  with.  The  only  questions  whidi  need  to 
be  considered  for  the  decision  of  the  case,  tn 
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our  view  of  It,  will  be  disposed  of  In  their 
order  as  stated  below. 

We  will  first  consider  the  questions  raised 
by  the  assignments  of  error  touching  the  In- 
ventory in  evidence,  which  is  relied  on  by  the 
assured  as  sufildent  to  comply  with'  the  re- 
quirements of  the  iron  safe  clause  of  the  pol-^ 
ley  in  suit  with  respect  to  an  Inventory. 

The  defendant  Insurance  company  raises 
the  following  questions  as  to  the  Inventory 
which  was  taken  as  of  February  1, 1913: 

[111.  Did  Its  figures  of  $69,855.79»  on  total 
of  goods  on  hand  as  of  the  date  of  such  Inven- 
tory, Include  the  January,  1913,  purchases  of 
$13,973.67? 

We  are  of  opinion  that  the  preponderance 
of  the  evidence  clearly  shows  that  they  did 
not. 

Such  evidence  shows  that  while  the  Inven- 
tory was  taken  as  on  February  1,  1913,  the 
January,  1913,  purchases  of  goods  were  not 
included  In  the  Inventory,  because  such  pur- 
chases were  for  the  spring  trade  of  1913,  and. 
In  accordance  with  the  custom  and  the  us- 
ual course  of  trade  and  keeping  of  accounts  of 
such  merchants  as  the  assured,  were  not  con- 
sidered a  part  of  the  business  done  during 
the  fiscal  year  ending  February  1,  1913,  but 
of  the  succeeding  year.  Such  purchases  were 
entered  on  the  books  of  the  company  as  of 
their  date  of  purchase,  it  is  true,  to  wit,  in 
January,  1913,  but  were  extended  thereon  as 
purchases  for  the  ensuing  fiscal  year,  and 
were  as  such  added  to  said  Inventory  amount 
of  $69,855.79,  and  were  not  included  in  that 
total. 

[2]  2.  Since  the  inventory  did  not  include 
the  said  January  purchaises,  was  it  such  a 
"complete  Itemized  inventory  of  stock  on 
hand"  as  was  required  by  the  "iron  safe 
clause"  of  the  polioy  of  insurance,  quoad  such 
goods? 

Technically  and  literally  speaking  this 
question  would  have  to  be  answered  In  the 
negative.  But  the  purpose  of  the  ''iron  safe 
clause*^  .in  Insurance  contracts  is  to  preserve 
evidence  of  the  actual  existence  of  the  prop- 
erty Insured*  or  from  whldi  actual  exist- 
ence may  be  verified,  and  as  a  matter  of 
fact  the  llLvolces  of  all  of  the  January  pur- 
chases were  preserved  by.  the  assured  in  an 
Invoice  book,  and  they  were  subsequently 
furnished  to  the  Insurance  company,  and 
showed  in  detail  the  items  of  such  goods  as 
fully  as  an  Inventory  would  have  done. 
Mor^ver,  the  books  of  the  assured  showed 
such  purcftases  and  the  items  thereof  in  as 
much  detail  as  if  they  had  been  entered  on 
the  Inventory,  and  these  books  were  pre- 
served and  subsequently  furnished  to  the  izv* 
surance  company,  and  are  in  evidence.  From 
such  uooks,  verified  by  such  invoices,  the  in- 
surance company  could  have  had  no  diffl- 
ci^lty  in  arriving  at  the  correct  amount  of 
such  purchases,  and  there  has  been  no  loss 
whatever  of  evidence  in  the  premises  by  rear 
son  of  si^cb  items  of  goods  nqt  having  been 


f  formally  entered  on  the  inrentoxy  bookr  In- 
stead of  upon  another  bo<dc  of  the  assured. 

We  think,  therefore,  that  imder  sncli  cir- 
cumstances the  books  and  invoices  aforesaid 
must  be  taken  to  be  a  substantial  compliance 
with  the  "iron  safe  clause"  requirement  of  an 
Inventory,  so  far  as  such  January  purchases 
are  concerned.  Substantial  compliance  with 
such  clause  is  all  that  the  law  requires. 
Hartford  Fire  Ins.  Ck>.  t.  Farris,  116  Ya.  880, 
83  S.  E.  377. 

3.  Was  the  Inventory  sufildently  itemized 
as  to  the  goods  in  fact  covered  thereby  to 
comply  with  said  ''iron  safe  clause"? 

(a)  As  to  $3,102.10  of  the  goods  included  In 
the  Inventory  the  position  of  the  Insurance 
company  is  that  they  were  lumped  so  that 
they  cannot  be  fairly  regarded  as  itemized. 
But,  as  appears  from  the  statement  preced- 
ing this  opinion,  claim  was  waived  by  the  as- 
sured as  to  those  items ;  so  that  it  is  unneces- 
sary for  us  to  decide  the  question  as  to 
whether  they  were  sufficiently  itemized  to 
comply  with  the  "iron  safe  clause"  aforesaid. 

[9]  G))  It  is  claimed  for  the  Insurance  com- 
pany that  the  Inventory  Is  iavalid  because  it 
did  not  contain  the  stock  numbers  of  the 
items  of  goods  or  other  data  touching  the 
identity  of  the  Items,  in  order  that  such  items 
could  be  traced  to  the  former  Inventories^  to 
invoices  of  them,  or  the  like,  so  as  to  ascer- 
tain whether  d^endant  was  being  charged 
with  old  or  new,  out  of  style  or  shelfworn, 
goods,  or  at  original  cost  prices. 

There  is  no  provision  in  the  policy  of  in- 
surance requiring  such  description  In  the  In- 
ventory. The  policy  requires  only  a  "com- 
plete Itemized  inventory  of  stock  on  hand" 
at  the  time  of  the  inventory,  and  any  descrip- 
tion, which  is  sufficiently  detailed  to  evidence 
that  it  is  an  actual  inventory  by  items  of 
goods  found  thereby  to  actually  exist  at  the 
time,  complies  with  such  contract  require- 
ments. The  actual  existence  of  the  goods  at 
the  time  of  the  inventory,  as  found  by  an  ac- 
tual inventory,  taken  in  the  usual  course  of 
business,  for  the  bona  fide  purpose  of  ascer- 
taining actually  existing  goods  and  their  val- 
ues at  the  time,  as  contradistinguished  fiom 
a  mere  estimate  or  opinion  on  the  subject,  is 
the  essence  of  such  contract  provision. 

[4]  (c)  It  is  further  claimed  that  the  inven- 
tory is  invalid  because  it  In  many,  cases  ag- 
gregated goods  which  were,  of  different  kinds, 
such  items  giving  the  numbers  of  yards  "D. 
G."  or  "Dr*  Goods," — ^1.  e.  dress  goods— at 
a  certain  price  per  yard,  when  the  goods 
were  not  all  the  same  kind  of  materlaL 

In  such  oases,  however,  the  goods  were  of 
the  same  value  per  yard,  and  they  were  found 
by  the  Inventory  to  actually  exist  in  the  quan- 
tity stated  in  the  inventory.  This  was  all  the 
particularity  of  statement  needed  in  the  in- 
ventory, pnlesp  it  were  necessary  that  the  In* 
ventory  should  state  the  items  with  sufficient 
particularity  for  thex9  to  be  traced  into  pre- 
<^diM:lnventorleB  Ofr  ioto  tl^  Involcea  or  otl^ 
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er  records  thereof.  As  we  have  seen  above, 
snch  particularity  of  description  was  not  req- 
uisite; and  an  inspection  of  the  inventory, 
as  shown  in  the  record,  discloses  that  the 
items  of  dress  goods  at  different  prices  are 
very  numerous,  and  evidence  a  detail  of  item- 
izing of  them  which  fully  satisfies  every  rea- 
sonable requirement  in  that  behalf. 

[5]  Objection  that  they  are  "lumped"  is 
made,  also,  to  soifie  entries  on  the  inventory, 
such  as  "1  lot  jewelry,  $10.00,"  and  the  like, 
not  embraced  in  said  $3,102.10  aggregate  of 
items  as  to  which  claim  is  waived  by  the  as- 
sured as  aforesaid;  but  such  entries  are  very 
few  in  number  and  cannot  be  said  to  evidence 
any  lack  of  actual  inventory  of  goods  exist- 
ing at  the  time,  or  to  be  unreasonably  lack- 
ing in  detail,  considering  the  large  stock  of 
goods  inventoried. 

The  above  are  the  principal  objections  to 
the  sufficiency  of  the  Inventory  of  February 
1,  1913.  There  are  some  other  such  objec- 
tions ;  but  they  raise  no  novel  questions,  and 
of  these  it  is  deemed  sufficient  to  say  that 
they  have  all  been  considered,  and  they  are, 
in  our  opinion,  clearly  without  merit. 

It  is  also  urged,  however,  by  the  insurance 
company,  in  argument  before  us,  that  said 
inventory  of  February  1,  1913,  should  not  be 
considered  by  .us  as  evidencing  a  compliance 
with  the  requirements  of  the  iron  safe  dause 
with  respect  to  an  inventory,. because — 

(e)  It  is  discredited  by  being  in  a  muti- 
lated book. 

(Q  It  is  not  proved  by  the  bookkeeper  who 
made  the  entries  in  it,  or  by  the  employes 
who  made  the  slips  or  tablets  from  which  the 
entries  in  the  inventory  book  w»e  made; 
and 

(g)  The  slipb  or  tablets  aforesaid  constitute 
ed  the  original  inventory,  and  they  alone  were 
admissible  in  evidence. 

[•]  A  number  of  authorities  were  cited  to 
support  these  propositions.  These  authori- 
ties embody  well-settled  rules  of  law  applica- 
ble to  the  admission  of  books  in  evidence. 
See  Johnson  v.  Fry,  88  Va.  699,  12  S.  E.  973, 
14  S.  E.  183 ;  9  Am.  &  Bng.  Ency.  Law,  pp. 
017,  919,  928;  Lovelock  v.  Gregg,  14  Colo. 
53,  23  Pac.  86;  Deimel  v.  Brown,  35  111.  App. 
303;  Cheever  v.  Brown,  30  Ga.  004;  Gil- 
christ V.  Brooklyn  Mfg.  Ass'n,  59  N,  T.  495; 
Gould  V.  Hartley,  187  Mass.  561,  73  N.  B. 
656 ;  Chaffee  v.  tJnited  States,  85  U.  S.  (18 
Wall.)  516,  21  L.  Ed.  908;  Swan  v.  Thurman, 
112  Midi.  416,  70  N.  W.  1023;  Miller  v. 
Shay,  145  Mass.  162,  IS  N.  E.  468,  1  Am. 
St.  Rep.  449.  But,  as  appears  from  the  state- 
ment of  facts  preceding  this  opinion,  that 
part  of  the  book  which  contained  the  inven- 
tory in  question  was  not  mutilated,  the  in- 
ventory itself  was  complete  and  unmutllated, 
«nd  the  absence  of  other  pages  from  the  book 
was  satisfactorily  explained  by  the  evidence. 
Further,  none  of  the  objections  under .  con- 
sideration were  made  in  the  trial  court  to 
the  admission  of  the  inventory  as  evidence, 
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nor  was  any  motion  made  to  exclude  it  from 
the  evidence,  nor  was  any  such  objection 
made  In  the  grounds  assigned  of  the  demur- 
rer to  the  evidence.  Such  objections  in  the 
trial  court,  had  they  been  made  there,  would 
have  put  the  assured  upon  notice  that  strict 
proof  of  the  entries  on  the  book  was  insist- 
ed upon  and  given  an  opportunity  to  the  as- 
sured to  supply  the  evidence  with  respect 
thereto  which  the  rules  of  law  in  such  case 
would  have  required.  We  see  no  Indication  in 
the  record  that  such  evidence  could  not  or 
would  not  have  been  supplied,  if  any  issue 
requiring  it  had  been  made  in  the  trial  court. 
We  are  therefore  of  opinion  that  such  objec- 
tions, being  made  for  the  first  time  in  this 
court,  all  come  too  late,  and  they  must  be 
treated  as  waived.  See  Newberry  v.  Watts, 
116  Va.  786,  82  S.  B.  703. 

[7]  3.  Did  the  iron  safe  clause  as  to  an  in- 
ventory require  the  assured  to  preserve  their 
inventory  taken  as  of  January  1,  1913,  at 
another  store  of  the  assured,  to  wit,  at  Eliza- 
beth City,  N.  C.,  of  the  stock  of  goods  there? 

The  branch  house  at  Blizabeth  City  was  a 
separate  business  entirely.  Whatever  goods 
were  shipped  from  that  concern  to  the  Pe- 
tersburg concern  were,  in  the  current  course 
of  business,  treated  as  sold  from  the  former 
to  the  latter  concern.  They  were  entered  on 
the  books  of  the  assured  at  Petersburg  as 
purchases,  in  accordance  with  its  regular 
and  usual  course  of  business.  These  books 
showed  the  details  of  the  items  of  such 
goods.  There  were  invoices  of  them  by  the 
Elizabeth  City  concern  to  the  Petersburg 
concern,  showing  the  same  detail&  These 
invoices  were  preserved  and  delivered  to  the 
defendant  and  verified  the  books  as  to  such 

I 

details.  These  transactions  were  certainly 
shipments  to,  if  not,  accurately  speaking, 
purchases  of,  goods  by  the  assured  in  the 
Petersburg  businesa 

The  iron  safe  clause  concerned  only  th^ 
inventory  of  the  Petersburg  business;  the 
goods  in  that  business  being  the  goods  which 
were  insured,  including  **shipments"  to  it,  as 
well  as  "purchases,"  as  shown  by  the  iron 
safe  clause  itself.  To  construe  it  to  extend 
to  requiring  the  preservation  of  an  inven- 
tory of  another  business  merely  because  such 
inventory  would  furnish  additional  evidence 
of  verification  of  the  correctness  of  the  books 
of  the  assured  embracing  the  business  whose 
goods  were  insured,  or  the  contrary,  would 
be  to  go.  outside  of  the  provisions  of  such 
clause,  and  hence  to  make  a  contract  for 
the  parties  which  was  not  In  fact  made  by 
them. 

The  subject  under  consideration  is  purely 
a  question  of  contract.  We  look  to  the  poli- 
cy in  suit  to  see  what  the  contract  on  that 
subject  wAs.  We  see  therefrom  that  the  con- 
tract does  not  require  any  other  inventory 
i!o  be  taken  than  that  of  the  stock  of  the  as- 
sured at  Petersburg.    •  • 
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The  question  under  consideration  must 
therefore  be  answered  in  the  negative. 

We  come  now  to  the  question  over  which 
what  is  perhaps  the  chief  controversy  in  the 
case  exists,  and  that  is  this: 

[8]  4.  Did  the  books  of  the  assured  com- 
ply with  the  iron  safe  clause  of  the  policy 
in  suit? 

We  will  say  at  the  outset  of  our  considera- 
tion of  this  question  that  the  chief  and 
fundamental  difference  which  exists  between 
the  assured  and  the  insurance  company  on 
the  subject  under  consideration  is  this:  The 
former  takes  the  position  that  the  books  re- 
quired by  the  iron  safe  clause  of  the  policy 
in  suit  are  only  books  which  record  the 
business  of  the  assured  transacted  at  Peters- 
burg from  the  date  of  the  1913  inventory  to 
the  time  of  the  fire,  plus  the  January,  1913, 
purchases  not  included  in  such  Inventory, 
and  that  it  is  only  as  to  the  transactions  of 
such  business,  during  such  time,  that  the  as- 
sured can  be  called  upon  to  verify  the  com- 
pleteness and  accuracy  of  such  books ;  where- 
as the  Insurance  company  contends  that  the 
books  required  by  said  iron  safe  clause  are 
books  which  should  also  record  the  original 
purchases  of  all  goods  at  the  branch  stores 
of  the  assured,  from  which  goodB  were  from 
time  to  time  shipped  to  the  Petersburg  busi- 
ness and  thus  mingled  with  the  latter  stock, 
not  only  from  the  date  of  the  1913  inventory 
to  the  time  of  the  fire,  plus  the  January,  1913, 
purchases,  but  also  for  the  preceding  year, 
going  back  to  February  1,  1912,  because  a 
complete  and  accurate  record  of  such  busi- 
ness for  both  periods  is  essential  to  a  verifi- 
cation of  the  accuracy  of  the  books  for  the 
period  from  the  1913  inventory  to  the  time  of 
the  fire,  and  became,  under  a  system  adopt- 
ed by  insurance  companies  which  was  follow- 
ed by  the  assured  in  this  case  in  making  out 
its  claim  of  loss,  the  percentage  of  profits 
added  to  the  cost  value  of  the  goods  was 
the  ascertained  actual  percentage  of  profits 
of  the  year's  business  preceding  the  1913 
inventory,  and  hence  the  insurance  company 
contends  that  the  assured  is  required  to  veri- 
fy the  completeness  and  accuracy  of  Its  books 
for  the  whole  time  from  February  1, 1912,  up 
to  the  date  of  the  fire,  by  producing  the  orig- 
inal invoices  of  all  original  purchases  of 
goods  during  such  whole  time,  not  only  of 
the  Petersburg  business,  but  of  all  branch 
businesses  from  which  goods  were  shipped 
from  time  to  time  to  the  Petersburg  business 
and  mingled  with  that  stock,  and  that  the 
invoices  of  such  shipments  by  the  branch 
houses  to  the  Petersburg  house,  as  was  the 
current  mode  in  which  this  business  was 
done,  as  aforesaid,  cannot  be  accepted  as  in- 
voices in  verification  of  the  books  as  to  such 
shipments;  for  as  the  insurance  company 
claims,  to  allow  this  would  be  to  leave  the 
door  wide  open  for  fraud  on  the  part  of  the 
assured,  by  invoicing  and  entering  on  the 
oooks  goods  as  purchases  of  the  Petersburg 


business  which  were  In  truth  not  purchases 
of  that  business,  but  of  the  assured  at  an- 
other time  and  at  another  place  of  business, 
and  merely  i^ipped  to  the  Petersburg  busi- 
ness at  a  later  time. 

But  opportunities  for  fraud  are  innumera- 
ble, where  the  disposition  to  perpetrate  it  ex- 
ists; and  while  the  purpose  of  iron  safe 
clauses  in  policies  of  insurance  is  undoubted- 
ly to  shut  out  certain  opportunities  for 
fraud,  it  Is  purely  a  matter  of  contract  as  to 
what  opportunities  are  thereby  sought  to 
be  shut  out.  Where  the  stock  of  goods  of 
one  only  of  a  number  of  stores  of  a  party  is 
sought  to  be  insured*  the  Insurance  company 
may  stipulate  In  the  iron  safe  clause,  or  else- 
where in  the  policy,  that  such  other  books 
shall  be  kept,  besides  those  covering  the  par- 
ticular business  In  which  the  stock  of  goods 
is  sought  to  be  insured,  as  it  may  choose 
to  require.  Thereupon  the  policy  may  be 
taken  out,  or  not,  as  the  party  seeking  the 
insurance  may  elect  Did  the  insurance  com- 
pany make  such  additional  requirement  in 
the  instant  case? 

That  is  to  say,  in  the  instant  case  we  have 
before  us  simply  a  question  of  construction  of 
the  contract  of  insurance.  What  books^  and 
with  what  completeness  and  accuracy,  does 
the  policy  in  suit  stipulate  shall  be  kept  by 
the  assured? 

As  in  the  case  of  the  Elizabeth  City  in- 
ventory question  above  considered  and  dis- 
posed of,  so  here,  the  policy  sets  at  rest  the 
question  under  consideration  as  to  the  books. 
The  business  of  which  the  books,  required 
by  the  iron  safe  clause  of  the  policy  in  suit, 
are  to  present  a  complete  record,  is  the  busi- 
ness of  the  assured  at  Petersburg,  and  such 
only  are  the  books  required  to  be  kept  by 
such  clause;  and,  as  appears  from  such 
clause  itself,  as  above  noted,  it  was  not  con- 
templated by  the  insurance  contract  that 
that  business  should  be  confined  to  original 
purchases  of  goods,  but  it  was  expected  tb 
include,  as  stipulated  in  such  clause,  "all 
*  *  *  shipments"  of  goods  as  welL  So 
that  we  are  clearly  of  opinion  that  the  in- 
surance contract  which  we  have  before  us 
does  not  stipulate  that  the  assured  should 
keep  or  verify  such  a  set  of  books  as  is 
contended  for  by  the  insurance  company. 
Therefore  we  are  of  opinion  that  the  posi- 
tion of  the  assured  aforesaid  on  this  subject 
Is  correct  and  in  accord  with  the  insurance 
contract. 

[9]  In  view,  then,  of  the  fact  that  the  in- 
surance contract  required  only  that  the  set 
of  books  which  should  be  kept  by  the  as- 
sured should  clearly  and  plainly  present  a 
complete  record  of  the  business  transacted 
by  the  assured  at  its  Petersburg  place  of 
business  aforesaid,  including  all  purchases, 
sales,  and  shipments,  both  for  cash  and 
credit,  from  the  date  of  the  1913  Inventory 
to  the  time  of  fire,  and  Including  the  Janu- 
ary, 1913,  purchases,  we  have  no  difi^cultj 
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amply  sufficient  to  have  sustained  a  verdict 
which  found,  in  effect,  that  such  a  set  of 
books  was  kept  by  the  assured  and  that  the 
loss  by  the  assured  was  at  least  the  amount 
claimed,  as  set  forth  in  the  statement  pre- 
ceding this  opinion. 

The  books  were  not  intended  or  expected 
to  record  the  profits  made,  nor  the  discounts 
which  might  have  been,  but  were  not,  re- 
ceived; but  they  did  record  all  the  data 
needed  for  the  ascertainment  of  such  mat- 
ters. 

As  appears  from  the  statement  of  fbcts 
preceding  this  opinion,  the  testimony  of  the 
expert  accountant,  Wood,  a  witness  for  the 
assured,  was  ample  to  have  sustained  a  ver- 
dict of  the  jury  finding  that  the  books  ful- 
filled every  substantial  requirement  of  the 
iron  safe  clause.  And  the  fact,  adverted  to 
in  said  statement,  that  the  insurance  com- 
pany had  such  books  in  the  hands  of  its  ex- 
pert accountant  In  New  York  City  for  six 
or  seven  months,  and  did  not  even  put  such 
expert  on  the  stand  as  a  witness  In  its  be- 
half, or  any  other  expert  accountant,  to  as- 
sail the  sufficiency  of  the  books  to  comply 
with  the  iron  safe  clause,  is  to  us  convincing 
evidence  In  itself  of  their  sufficiency. 

The  only  ground  on  which  the  insurance 
company  is  left  to  stand,  other  than  its  dif- 
ference with  the  assured  as  to  the  books 
which  should  have  been  kept  and  the  kind 
of  verification  of  them  required  of  the  as- 
sured, aforesaid,  which  we  have  considered 
and  disposed  of  above,  is  that  there  were 
some  discrepancies  between  the  amounts  of 
the  goods  on  hand  at  the  time  of  the  fire  as 
first  claimed  by  the  assured,  which  was 
$113,214.57,  as  that  total  was  taken  from 
the  books  by  M.  B.  Lavenstein,  a  member  of 
the  firm  of  the  assured,  and  the  amount  of 
$103,806.56,  as  taken  from  the  books  as  such 
value  by  an  expert  accountant  named  Weiss, 
first  employed  by  the  assured  to  aid  in  mak- 
ing out  the  proof  of  loss,  and  the  amount  of 
$95,834.20  aforesaid,  as  taken  from  the  books 
by  Wood,  as  aforesaid,  which  wide  variances 
evidenced  that  the  books  did  not  measure 
up  to  the  requirements  of  the  iron  safe  clause 
aforesaid,  as  is  claimed  by  the  Insurance 
comiMiny. 

In  80  far  as  the  period  from  the  date  of 
the  1913  inventory  to  the  fire  is  concerned 
(as  to  which  alone,  except  as  to  the  January, 
1913,  purchases,  the  assured  was  under  (fon- 
tract  obligation  to  keep  books  as  aforesaid), 
the  only  material  discrepancies  between  the 
Lavenstein,  Weiss,  and  Wood  statements 
aforesaid  which  could  have  affected  the 
completeness  and  accuracy  of  the  books  of 
the  assured  of  Its  Petersburg  business,  were 
the  following  matters: 

(a)  The  omission  of  the  credit  on  the  books 
in  September,  1913,  of  $2,299.91  of  Eliza- 
beth City  goods,  which  failed  to  arrive  in 
Petersburg  betore  the  fire,  as  to  which  the 
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(b)  The  $4,299.91  credits  of  shipments 
from  Petersburg  to  brandi  stores  Just  pre- 
ceding the  fire,  in  November,  1913,  being 
made  on  the  books  after  the  fire,  in  the 
usual  course  of  business  of  posting  the  books, 
as  to  which,  also,  the  facts  are  set  forth 
in  the  statement  preceding  this  opinion. 

,  Lavenstein  and  Weiss  made  their  state- 
ments before  these  omissions  in  the  books 
were  discovered.  They  were  omissions  which 
might  occur  in  any  even  exceptionally  well- 
kept  books.  The  evidence  clearly  establish* 
es  that  they  were  not  omissions  designedly 
made,  and  that  they  were^  moreover,  not 
unreasonable  in  their  character,  considering 
the  volume  of  the  business  and  the  circum- 
stances under  which  th^se  credits  on  the 
books  were  not  sooner  made. 

Further:  These  credits  were  in  fact  all 
entered  on  the  books  before  suit,  and  after 
allowing  them  the  books  showed  the  total 
of  sound  value  of  $95,834.20  aforesaid  (and, 
indeed,  $1,454.93  additional,  as  set  forth  in 
the  above  statement  of  facts)  of  goods  on 
hand  at  the  time  of  the  fire  as  claimed  by 
the  assured  in  the  suit. 

We  are  of  opinion  that  the  iron  safe  clause 
in  question- does  not  require  that  the  books 
of  the  assured  should  be  free  of  such  char- 
acter of  errors. 

Of  the  other  dlscr^>andes  between  the 
statements  of  Lavenstein,  Weiss,  and  Wood 
we  deem  it  sufficient  to  say  that  there  is 
ample  testimony  for  the  assured  in  the  rec- 
ord to  satisfactorily  explain  them,  down  to 
a  difference  of  a  little  over  a  hundred  dol- 
lars, without  in  any  way  affecting  the  com* 
pleteness  and  accuracy  of  the  books,  so  fair 
as  required  to  be  kept  by  the  iron  safe  clause 
as  aforesaid.  This  result  in  Itself  Is  also, 
to  us»  convincing  evidence  of  the  sufficiency - 
of  such  books  to  meet  every  reasonable  re- 
quirement of  the  iron  safe  clause. 

A  great  many  authorities  are  cited  for  the 
assured  on  the  subject  of  what  character  of 
books,  as  to  completeness  and  accuracy,  title 
anthorities  hold  to  be  requisite  to  comply 
with  the  iron  safe  clause  aforesaid,  and 
many  authorities  are  cited  on  the  same  sub- 
ject for  the  insurance  company.  Among  the 
latter  are  the  Virginia  cases  of  Scottish 
Union  Ins.  CJo.  v.  Va.  Shirt  Co.,  113  Va.  353, 
74  S.  E.  228,  Phoenix  Ins.  Go.  v.  Sherman, 
110  Va.  435,  66  S.  SI  81,  North  British  Ins. 
Co.  t.  Edmundson,  104  Va.  486,  52  S.  B. 
350,  Homestead  Fire  Ins.  Co.  v.  Ison,  110 
Va.  18,  65  S.  E.  463,  and  Hartford  Ins.  Co. 
V.  Farrls,  116  Va.  880,  83  S.  B.  377.  But 
there  is  no  real  difference  on  this  subject 
between  the  positions  in  argument  of  counsel 
on  both  sides  of  the  case.  They,  in  effect, 
concur  in  the  view  that  the  authorities  hold 
that  a  literal  compliance  with  the  require- 
ments of  the  iron  safe  clause  is  not  essen- 
tlaly  and  that  a  reasonable  and  substantial 
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compliance  Is  all  that  Is  required.  This  is 
a  correct  summary  of  the  holding  of  the  au- 
thorities on  the  subject,  and  we  are  there- 
fore relieved  of  any  need  of  discussing  them. 

Applying  such  holding  to  the  facts  of  the 
case  before  us,  we  are  of  opinion  that  the 
books  in  question  fulfill  the  requirements  of 
the  iron  safe  clause  of  the  policy  In  suit 

There  still  remains,  however,  a  question 
for  our  determination,  which  in  part  con- 
cerns the  books  aforesaid,  although  they  are 
sufficient  to  comply  with  the  iron  safe  con- 
tract clause.  Su<di  question  remains,  n6tr 
withstanding  that  conclusion,  because  the  as- 
sured undertook  to  prove  the  percentage  of 
profits  made  in  its  business  in  1912,  for  the 
purpose  mentioned  above,  by  relying  on  such 
books,  as  verified  by  documentary  evidence, 
and  as  aided  by  parol  testimony,  as  proof  of 
such  business  and  profits  during  that  period. 
That  question  is  this: 

[10]  5.  Were  the  said  books  sufficiently 
verified  for  the  period  of  1912  to  establiifii 
what  percentage  of  profits  was  made  by  the 
assured  in  its  Petersburg  business  during 
that  time? 

Aside  from  the  position  of  the  insurance 
company  aforesaid  on  the  chief  question  of 
fundamental  difference  above  considered  and 
passed  upon,  the  claim  of  the  insurance  com- 
pany is  that  the  books  were  insufllciently 
verified  as  to  certain  shipments  or  alleged 
shipments  of  goods  to  the  Petersburg  busi- 
ness from  other  branch  stores  of  the  assured 
in  1912,  and  as  to  a  certain  shipment  from 
a  Norfolk  branch  store  of  the  assured  to  the 
Elizabeth  City  branch  store,  also  in  1912. 

It  is  deemed  sufficient  to  say  of  these  mat- 
ters that,  since  there  was  no  contract  re- 
quirement that  the  assured  should  keep 
books  covering  these  transactions  for  1912 
(a  period  which  antedated  the  inventory  of 
1913),  so  far  as  the  transactions  in  question 
entered  into  the  Petersburg  business  of  1912 
and  affected  the  ascertainment  of  the  per- 
centage of  profits  of  that  business  in  that 
year,  they  were  matters  as  to  whidi  the 
facts  were  open  to  be  established  by  any 
competent  evidence.  The  weight  and  effect 
of  such  evidence  would  have  been  for  the 
jury,  but  for  the  demurrer  thereto,  and  there 
was  ample  evidence  before  the  jury  to  have 
warranted  them  in  holding  that  the  per- 
centage of  profits  included  in  said  claim  of 
the  assured  was  conservative  and  fair  in 
amount,  as  ascertained  from  the  actual  busi- 
ness transacted  by  the  assured  at  Peters- 
burg in  1912,  as  shown  by  the  books  and 
the  other  evidences  for  the  assured  in  the 
record. 

We  come  now  to  the  consideration  of  the 
f (blowing  question: 

{11}  6.  Did  the  assured  incumber  the  stock 
of  goods  insured  with  a  chattel  mortgage? 

This  question  must  be  answered  in  the 
negative. 

The  writing  relied  on  by  the  insurance 


company  to  constitute  such  mortgage  is  a 
note  of  the  assured,  payable  to  its  own  or- 
der and  indorsed  to  and  held  by  the  Na- 
tional Bank  of  Petersburg,  dated  October 
14,  1913,  for  the  sum  of  $10,000.  The  note 
is  in  the  usual  form  of  a  negotiable  collat- 
eral security  note,  and,  so  far  as  material, 
provides,  after  the  obligation  to  pay,  as 
follows: 

"  •  ♦  •  Having  deposited  as  collateral  se- 
curity for  the  payment  of  this  and  any  other 

liability  of to  the  holder  hereof,  now  due 

or  to  become  due,  or  that  may  hereafter  be  con- 
tracted, the  following  property,  with  anthority 
to  use,  transfer,  or  hypothecate  said  coUater* 
ahs:    •    •    • 

"Lien  on  all  stock,  fixtures  and  aocoants,  etc, 
in  our  stores,  31-33  Sycamore  St.,  City,  (8367) 
the  market  value  of  which  is  now  $ — -- — ,  with 
the  further  right  to  call  for  additional  security 
in  case  there  should  be  a  decline  in  the  market 
value  thereof.    •    •    •»• 

The  designation  **81-«  Sycamore  St, 
City,"  correctly  describes  the  place  of  busi- 
ness of  the  assured  in  Petersburg,  aforesaid. 
But— — 

The  said  note  and  the  provisions  thereof 
are  plainly  insufficient  to  create  a  <diattel 
mortgage.  4  Elliott  <m  Contracts,  |  3031; 
6  Elliott  on  Contracts,  i  4750.  Nor  does 
it  create  a  Ilea  And  the  undisputed  fact  as 
shown  by  the  x«cord,  is  that  the  assnred 
never  created,  or  attempted  to  create,  any 
lien  on  said  stock  of  goods  covered  by  the 
insurance  policy  in  suit 

And,  no  lien  having  been  created,  or  in- 
tended to  be  created,  the  doctrine  of  equi- 
table lien  or  mortgage  cannot  apply,  as  was 
correctly  held  by  the  learned  judge  of  the 
trial  court  So  that  there  was  neither  a 
legal  nor  an  equitable  incumbrance  created 
by  the  assured  on  the  subject  of  the  insur- 
ance after  the  policy  In  suit  was  issued, 
far  less  an  incumbrance  by  chattel  mort- 
gage. 

[12]  7.  Did  the  collateral  security  note 
aforesaid  prevent  the  ownership  of  the  as- 
sured of  the  subject  of  the  insurance  from 
being  ^other  than  unconditional  and  sole 
ownership"? 

This  question  must  be  answered  in  the 
negative,  for  the  reasons  Indicated  in  the 
consideration  of  the  question  next  above. 

And  even  if  the  writing  in  question  had 
created  a  mortgage,  that  would  not  have 
deprived  the  assured  of  the  "unconditional 
and  sole  ownership  of  the  property  con- 
veyed." See  Manhattan  Ins.  Co.  v.  Weill, 
28  Grat  (69  Va.)  889,  26  Am.  Bep.  864; 
Morotock  Ins.  Co.  v.  Hodefer,  02  Ya.  747, 
24  S.  B.  308,  68  Am.  St  Bep.  8i6;  Union 
Assur.  Society  V.  Nails,  101  Va.  618,  616, 
44  S.  E.  806,  09  Am.  St  Bep.  023 ;  2  Coolej 
on  Ins.  1378,  1879,  1388. 

The  next  question  we  have  to  pass  <m  is 
this: 

[18]  8.  Was  there  false  swearing  in   the 
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proof  of  loss  as  to  the  amount  of  goods  on  { time  of  the  fire»  whlcth  were  destroyed  or 
hand  at  the  time  of  the  fire? 

This  question  must  be  answered  in  the 
negative. 

The  rule  of  law  on  this  subject  is  well 
settled,  and  is  to  the  effect  that  such  false 
swearing,  to  forfeit  an  insurance  policy,  must 
consist  in  an  oath  to  statements  knowingly 
and  willfully  false,  or  recklessly  mada  Va. 
Fire  &  Marine  Ins.  y.  Hogue,  106  Va.  369, 
54  8.  E.  8;  North  British  Ins.  Co.  y.  Nidif- 
fer,  112  Va.  591-586,  72  S.  B.  130,  Ann,  Cas. 
1916A,  464. 

The  proof  of  loss  was  based  on  state: 
ments  made  out  by  Weiss,  the  expert  ac- 
countant first  employed  by  the  assured. 
There  were  mistakes  therein,  but,  as  shown 
by  the  evidence,  as  above  indicated,  they 
were  honest  mistakes,  not  misstatements  of 
fact  designedly  made.  They  were  honestly 
believed  by  the  assured  to  be  correct  at  the 
time  the  proof  of  loss  was  sent  to  the  insur- 
ance company. 

The  sole  question  remaining  for  our  con- 
sideration is  raised  by  the  cross-assignment 
of  error  of  the  insurance  company,  men- 
tioned in  the  statement  preceding  this  opin- 
ion, and  that,  in  substance,  is  this: 

[14]  9.  The  cross-assignment  of  error  men- 
tioned in  the  statement  preceding  this  opin- 
ion raises  the  question  whether  it  was  error 
in  the  trial  court  to  refuse  to  allow  counsel 
for  the  insurance  company  to  call  the  atten- 
tion of  the  jury  to  certain  statements  of  wit- 
nesses for  the  insurance  company  as  to  the 
quantity  of  goods  shipped  from  Elizabeth 
City  which  counsel  claimed  were  tn  conflict 
with  the  testimony  for  the  assured  as  to  such 
quantity,  and  to  refuse  to  allow  such  counsel 
to  cmnment  on  certain  alleged  deficiencies 
in  the  evidence  of  a  witness  for  the  assured 
which  counsel  daimed  affected  the  quantity 
of  such  goods,  on  the  ground  that  such  coun- 
fl^  ifas  restricted  in  any  argument  he  might 
make,  as  to  the  amount  of  judgment  to 
which  the  plaintiffs  might  be  entitled,  to  the 
evidence  for  the  plaintiffs  and  such  evidence 
of  the  defendant  company  as  was  not  in 
conflict  with  the  evidence  for  the  plaintiffs. 

This  assignment  of  error  affects  only  the 
question  of  fact  as  to  whether  the  quantity 
of  goods  in  the  store  at  the  time  of  the  fire 
and  destroyed  or  damaged  thereby  was  such 
that  they  aggregated  as  much  as  $80,000  in 
value,  the  full  amount  of  all  the  Insurance 
thereon,  so  as  to  entitle  the  plaintiff  to  re- 
cover the  full  amount  of  $2,500  covered  by 
the  insurance  policy  in  suit 

We  have  carefully  examined  all  the  evi- 
dence in  the  case  on  this  subject,  and  we 
deem  it  sufficient  to  say  in  this  connection 
that  it  was  such  that  the  jury  could  have 
properly  reached  no  other  c<Micluslon  than 
that  the  preponderance  of  all  the  evidence 
in  the  case  clearly  established  that  there' 
was  such  a  quantity  of  goods  in  store  at  the 


damaged  thereby,  that  they  aggregated  the 
value  of  at  least  $80,000;  and  hence,  if  the 
action  of  the  trial  court  under  consideration 
was  in  error,  it  was  harmless  error. 

We  so  hold,  without  at  this  time  passing 
on  the  interesting  question  of  whether,  tmder 
our  present  practice,  the  demurrer  to  evi- 
dence rule  applies  to  the  consideration  by 
the  jury  of  the  evidence  on  the  issue  of  the 
quantum  of  recovery  to  which  a  demurrant 
may  be  entitled,  subject  to  the  opinion  of 
the  court  on  the  demurrer,  which  issue  is 
still  to  be  decided  by  the  trial  jury  notwith- 
standing the  demurrer  to  evidence. 

But  for  the  reasons  aforesaid  we  are  of 
opinion  to  reverse  the  judgment  under  re- 
view, and  we  will  enter  such  judgment  as 
in  our  opinion  the  trial  court  should  have 
entered,  namely:  We  will  overrule  the  de- 
murrer to  the  evidence,  and  enter  judgment 
for  the  assured,  the  plaintiff  in  the  trial 
court.  In  accordance  with  the  verdict  of  the 
jury  aforesaid,  with  interest  and  costs. 

Reversed. 

BURKS,  7.  (dissenting).  I  prepared  an 
elaborate  dissenting  opinion  in  this  case- 
but  have  determined  not  to  deliver  it,  as  the 
dissent  is  on  questions  of  fact,  and  hence 
the  opinion  could  be  of  little,  if  any,  value 
in  the  determination  of  future  causes.  I  re- 
gret that  I  have  been  unable  to  deduce  the 
same  facts  from  the  evidence  as  my  Breth- 
ren. I  have  deemed  it  necessary  to  say  this 
much  in  explanation  of  my  dissent,  as  we  do 
not,  in  the  main,  differ  on  the  questions  of 
law  involved. 
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JOHNSON  V.  COBiMONWBALTH. 

(8ui»eme  Court  of  Appeals  of  Virginia.    Nov. 

20,  1919.) 

1.  CanoNAL  LAW  ^=s>941(2)— NswLT  nnsoov- 

ESBD    KVIDBNCB     NOT    MXBBL^    OtniULATrVB 
JUSTinSS  NEW  TEIAI*. 

Testimony  of  a  garage  Iceeper  that  he  search- 
ed automobile  in  which  hqaor  was  charged  to 
have  been  transported  on  the  night  in  question 
while  repairing  a  tire,  but  tiiat  he  saw  no  liquor, 
held  not  merely  cumulative^  but,  even  if  so  con- 
sidered, to  entitle  defendant  to  a  new  trial, 
since  it  was  testimony  of  a  disinterested  witness 
in  support  of  defendant  alone  and  was  discov- 
ered after  triaL 

2.  CBIMIMAL      IJLW      ^=»941(2)— "CUMtJI*ATIVK 

evidsnge"  no  g hound  fob  new  tbial. 
Evidence  is  said  to  be  cumulative  when  it  is 
of  the  same  kind,  to  the  same  point,  and  the 
discovery  of  such  evidence  after  verdict  is  as  a 
rule  no'  ground  for  a  new  trial. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Cumula- 
tive Evidence.] 
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8.  Cbiminal  ulw  ^=>945(1)— Newlt  dibcot- 
ebed  etidence  authorizino  new  tbial. 

The  newly  discovered  eridence  mtut  be  snch 
as  wonld  probably  produce  a  different  result  on 
the  merits. 

4.  Cbiminai*   law   ^=s>938(1)  —  Oxtkulativb 
evidence  at7th0bizino  new  tbial. 

If  the  court  can  see  that  a  different  result 
on  the  merits  ought  or  probably  would  be 
reached  if  the  evidence  is  received,  the  evidence 
may  furnish  ground  for  a  new  trial,  even  though 
it  is  merely  cumulative. 

6.  Cbiminal  law  ^s>038(1)— Newly  discot- 

BBED  evidence  ATTTHOBIZINQ  NEW  TBIAL. 

Where,  in  the  light  of  the  after-discovered 
evidence,  grave  doubt  is  entertained  as  to  the 
correctness  of  the  verdict,  and  it  seems  probable 
that  if  the  newly  discovered  evidence  had  been 
before  the  Jury  a  different  result  would  have 
been  reached  on  the  merits,  the  verdict  should 
be  set  aside. 

6.  Cbiminal  law  ^=>211(2)~AFnDAViT  sion- 

ED  IN  BLANK  DOES  NOT  AUTHORIZE  WABBANT 
or  ABBE8T. 

Instruments  signed  by  prohibition  officer, 
but  not  sworn  to  by  him  and  left  blank  as  to  the 
offense,  were  in  no  sense  affidavits,  and  justice 
had  no  right  to  issue  a  warrant  based  on  such 
papers. 

Error  to  Circuit  Court,  Augusta  County. 

James  N.  Johnson  was  convicted  of  trans- 
porting intoxicating  liquor  in  violation  of  the 
prohibition  law.  His  motion  for  new  trial, 
on  the  ground  of  after-discovered  evidence 
was  overruled,  and  he  brings  error.  Re- 
versed. 

L.  Travis  White,  Timberlake  &  Nelson,  and 
Curry  &  Curry,  all  of  Staunton,  for  plaintiff 
In  error. 

The  Attorney  General,  for  the  Common- 
wealth. 

BURKS,  J.  James  N.  Johnson,  a  youth  19 
years  of  age,  was  convicted  of  transporting 
Intoxicating  liquor  In  violation  of  the  pro- 
hibition law.  After  sentence,  but  during  the 
same  term  at  which  he  was  convicted,  he 
moved  for  a  new  trial  on  the  ground  of  after- 
discovered  evidence;  but  the  trial  court 
overruled  his  motion  and  he  excepted,  and 
the  case  Is  brought  here  for  review. 

If  he  was  guilty,  it  was  as  principal  in  the 
second  degree  of  Leo  Kldd,  who  was  principal 
in  the  first  degree.  Kldd  and  Johnson  were  In- 
timate friends,  and  while  Kldd  lived  at  Hope- 
well, Va.,  he  had  employed  Johnson  to  oper- 
ate for  hire  one  of  several  automobiles  which 
he  then  owned.  Kldd  had  been  twite  con- 
victed of  violating  the  prohibition  law,  but 
afterwards  had  volimteered  In  the  American 
army,  and  was  stationed  at  Camp  Holabird, 
about  five  miles  from  Baltimore,  and  as- 
signed to  the  Magneto  and  Carburetor  De- 
partment    Shortly  after  Kidd  entered  this 


camp,  Johnson  moved  to  Baltimore  and  ob- 
tained employment  as  an  automobile  mechan« 
Ic.  They  frequently  saw  each  other  in  Balti- 
more. On  November  23,  1918,  Kldd  obtained 
a  leave  of  absaice  for  two  days.  He  states 
that  he  had  certain  automobile  parts  which 
he  wished  to  return  to  Rldimond,  and  other 
business  there,  and  also  wished  to  visit  his 
mother  who  resided  there;  but  fearing  he 
might  not  be  able  to  transact  all  of  his  busi- 
ness in  the  limited  time,  or  that  some  acci- 
dent might  befall  him,  so  that  he  could  not 
return  to  camp  in  time,  he  requested  John- 
son to  accompany  him  In  his  automobile.  He 
states  that  his  object  was  to  get  Johnson  to 
drive  the  automobile  back,  in  event  that  hq 
had  to  return  by  the  railroad.  Johnson  as- 
sented, and  they  set  out  on  the  trip  Saturday 
afternoon.  Their  route  was  up  the  Valley 
by  way  of  Strasburg  to  Staunton,  and  thence 
by  Basic  and  Charlottesville  to  Richmond. 
When  they  arrived  at  Waynesboro,  about  2 
o'clock  Sunday  morning,  the  tollgate  was 
down,  and  they  were  halted  by  O.  H.  FalwelU 
an  employ^  of  the  prohibition  department, 
who  had  two  assistants  with  him.  Falwell 
poked  a  double-barrel  shotgun  close  up  to 
Kidd's  face  and  told  him  he  was  going  to 
search  his  car.  Kidd  Jumped  out  of  the  car, 
denied  the  right  of  search,  and  a  colloquy 
ensued  which  need  not  be  here  repeated. 
Falwell  says  that  during  the  colloquy  he  saw 
25  or  30  quarts  of  "Cascade  liquor"  in  the 
car.  There  was  no  light  there  except  an  or- 
dinary Incandescent  lamp  on  the  porch  of  the 
tollhouse  and  a  dash  light  in  the  car.  About 
that  time  another  car,  a  Hupmoblle,  came  up 
within  50  or  75  yards,  turned  across  the  road, 
and  the  occupants  opened  fire  on  the  officers, 
who  thai  left  Kidd  and  went  in  pursuit  of 
them.  During  the  colloquy  Kidd  discovered 
that  he  had  lost  a  tire  off  the  rear  of  his  car 
and  stated  that  he  was  going  back  to  Staun- 
ton to  look  for  It,  as  he  had  noticed  that  It 
was  still  on  the  car  when  they  passed  through 
Staunton.  He  turned  his  car  around  and 
started  on  the  return  trip  to  Staunton  while 
the  officers  were  pursuing  the  occupants  of 
the  Hupmobile.  He  made  the  trip,  but,  not 
finding  his  tire,  resumed  his  journey  to  Rich- 
mond. On  his  return  trip  he  was  not  chal- 
lenged at  Waynesboro,  but  when  he  reached 
the  tollgate  on  the  east  side  of  Basic  Clty^ 
about  one  mile  beyond  Waynesboro,  the  gate 
was  down  and  he  was  a^n  challenged  by 
Falwell,  and  here  again  another  colloquy, 
ensued;  but  Kldd  was  finally  permitted  to 
proceed  after  Falwell  had  taken  the  nimiber 
of  his  car.  Falwell  then  telephoned  to  Char- 
lottesville and  had  the  police  there  arrest 
Kidd  and  Johnson  the  next  morning.  Fal- 
well went  to  Charlottesville,  and  with  others^ 
brought  ICldd  and  Johnson  back  to  Staun- 
ton, in  Irons,  where  they  were  subsequently 
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indicted  and  tried.  Separate  Indictments 
were  found  against  Kidd  and  Johnson,  and 
both  were  tried  at  the  same  term  of  the  court 
Johnson  was  first  tried  and  convicted,  and 
at  a  subsequent  day  of  the  term  Kidd  was 
tried  and  acquitted. 

The  chief  witness  against  Johnson  was 
Falwell,  and,  when  questioned  as  to  the  part 
that  Johnson  took  in  the  first  colloquy,  he 
testified:  "I  didn't  see  him  do  anything.  I 
never  heard  him  open  his  mouth."  And  it  is 
not  claimed  that  he  said  or  did  anything  at 
any  other  time.  On  the  trial  of  Kidd,  a  wit* 
ness,  Alfred  Bly,  testified  that  he  runs  a  ga« 
rage  on  the  Valley  Turnpike,  near  Stras- 
burg,  and  that  on  the  night  of  the  alleged  of« 
fense,  between  10  and  11  o'clock,  he  was 
called  by  Kidd,  and  that  Johnson  was  with 
him  in  a  Oftdillac  roadster,  which  he  identi- 
fied as  the  one  which  Kidd  was  running  when 
held  up  at  Waynesboro,  and  that  "they  want- 
ed to  get  some  oil  and  gas  and  have  a  tire 
fixed."  It  was  cold,  and  the  occupants  of  the 
car  went  into  the  garage  to  warm  by  the  fire 
wliile  the  repairs  were  being  made.  A  tube 
had  burst  and  had  a  slit  in  it  Kidd  in- 
formed Bly  that  he  would  find  another  tube 
in  the  car.  Bly  testified  that  he  took  a  lan- 
tern and  searched  the  car  for  the  tube,  that 
he  first  went  to  the  back  of  the  car,  but  did 
not  find  the  tube,  and  then  went  around  to  the 
front  of  the  car  and  finally  found  it  He  tes- 
tifies  that  if  there  had  been  any  liquor  in  the 
car  he  would  have  seen  it,  but  that  there 
was  none  In  it  He  further  testifies  that  he 
had  shown  Johnson  to  the  toilet,  and  that  the 
latter  did  not  hear  the  conversation  between 
him  and  Kidd  and  knew  nothing  of  his 
searching  the  car  for  the  tube. 

[1]  This  is  the  testimony  whidi  Johnson 
relies  on  as  after-discovered,  and  he  makes 
affidavit  that  he  never  knew  or  heard  of  It 
until  after  his  trial  and  conviction.  The  only 
objection  raised  to  it  is  that  it  is  merely  cu- 
mulative. It  Is  practically  conceded  that.  In 
other  respects,  it  measures  up  to  the  require* 
ro^its  of  such  evidence  as  would  entitle  the 
accused  to  a  new  trial. 

[2-6]  Evidence  is  said  to  be  cumulative 
when  it  is  of  the  same  kind,  to  the  same 
point,  and  the  discovery  of  such  evidence 
after  verdict  is,  as  a  rule^  no  ground  for  a 
new  trial.  Its  exclusion,  however,  is  not  by 
virtue  of  any  independent  rule,  but  rather  as 
a  corollary  of  the  rule  that  the  newly  discov- 
ered evidence  must  be  such  as  would  prob- 
ably produce  a  different  result  on  the  merits. 
Generally,  evidence  that  is  merely  cumula- 
tive, corroborative,  or  collateral^  ought  not 
and  probably  would  not  produce  a  different 
result  on  the  merits,  and  for  that  reason  Is 
excluded ;  but  if  the  court  can  see  that  a  dif- 
ferent result  on  the  merits  ought  or  probably 
would  be  reached,  if  the  evidence  is  received, 
it  may,  in  such  excepti<mal  cases,  furnish 
ground  for  a  new  trial,  even  though  it  I4 


merely  cumulative.  There  are  few  cases  in 
which  some  merely  cumulative  evidence  may 
not  be  discovered  after  the  trial,  and,  if  suc^i 
discovery  furnished  ground  for  a  new  trial; 
litigants  would  not  be  diligent  in  the  prepar- 
ation of  their  cases,  and  there  would  be  no 
end  of  litigation.  Public  policy  demands  a 
prompt  administration  of  justice,  and  this 
could  not  be  obtained  if  verdicts  could  be  so 
easily  set  aside.  At  the  same  time,  the  object 
and  aim  of  all  litigation  is  the  attainment 
of  substantial  justice,  and  where,  in  the  light 
of  the  after-discovered  evidence,  grave  doubt 
is  entertained  as  to  the  correctness  of  the  ver- 
dict, and  it  seems  probable  that  if  the  newly 
discovered  evidence  had  been  before  the  jury, 
a  different  verdict  would  have  been  reached 
on  the  merits,  the  verdict  should  be  set  aside. 
While  it  is  desirable  that  there  should  be  an 
end  of  litigation  with  as  little  delay  and  ex- 
pense as  possible,  this  object  is  subordinate 
to  the  great  end  of  litigation,  to  wit  a  correct 
decision  of  the  cause  on  its  merits.  Wolf  v. 
Mahan,  57  Tex.  171. 

In  State  v.  Tawnsend,  7  Wash.  462,  35  Pac. 
367,  all  of  the  witnesses  at  the  trial  were  In- 
dians; but  after  "the  trial  a  white  witness  to 
the  same  facts  was  discovered,  and  a  new 
trial  was  awarded.  A  similar  situation  may 
at  any  time  arise  where  all  the  witnesses  to 
a  material  fact  were  ignorant  and  illiterate, 
and  a  witness  of  intelligence  and  character 
to  the  same  fact  is  subsequently  discovered. 

In  Sluman  v.  Dolan,  24  S.  D.  32,  123  N.  W. 
72,  it  is  said  that— 

"The  rule  applicable  to  ordinary  cumulative 
testimony  on  motions  for  a  new  trial  on  the 
ground  of  newly  discovered  evidence  is  not  ap- 
plicable as  applied  to  a  case  where  a  party  to 
the  action  is  the  principal  witness.  The  rule 
as  to  cumulative  evidence  was  adopted  at  a  time 
when  parties  to  an  action  were  not  permitted  to 
testify  as  witnesses  therein.  It  is  a  well-known 
fact  of  which  this  court  will  take  judicial  no- 
tice, that  jurors  generally  view  with  more  or 
less  suspicion  the  testimony  of  an  interested 
party  in  the  case,  and  naturally  attach  to  it 
much  less  weight  than  would  be  given  to  the 
testimony  of  a  disinterested  witness.  To  say, 
therefore,  that  the  question  of  cumulative  tesrti- 
mony  applies  to  testimony  tending  to  corrobo- 
rate the  evidence  of  a  party  to  the  action  con- 
stitutes cumulative  testimony,  would  often  re- 
sult in  great  injustice  being  done  to  such  parties. 
The  fact  therefore,  that  the  testimony  of  Lyens 
would  tend  to  corroborate  the  testimony  of  the 
defendant  and  therefore  constitute  cumulative 
evidence  within  the  meaning  of  that  term  as 
used  in  the  cases,  would,  in  our  opinion,  work 
great  injustice." 

In  Johnson's  Case,  104  Va.  881,  52  S.  B. 
625,  the  holding  of  this  court  is  thus  summar- 
ized in  the  syllabus: 

"In  the  case  at  bar  the  evidence  as  to  the 
identification  of  the  prisoner  as  the  perpetrator 
of  the  crime  charged  in  the  indictment  is  very 
unsatisfactory,  and  the  uncontradicted  testi- 
mony of  a  detective,  who  was  examine  for  the 
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state,  as  to  material  facts  tending  to  connect 
the  prisoner  with  the  commission  of  the  crime, 
must  have  produced  upon  the  minds  of  the  jury 
impressions  very  injurious  to  the  prisoner.  The 
discovery  after  the  trial  of  an  intelligent,  dis- 
interested witness  of  high  character,  whose 
testimony,  if  true,  indicates  a  purpose  on  the 
part  of  the  detective  to  compass  the  conviction 
of  the  accused  upon  fabricated  evidence,  renders 
it  proper  to  grant  a  new  trial  for  after-discov« 
ered  evidence." 

In  Barsa  v.  Katar,  121  Va.  290, 93  S.  B.  613, 
a  new  trial  was  granted  because  the  after- 
discovered  evidenee  was  more  specific  and 
circumstantial  than  that  given  on  the  trial, 
and  the  court  thought  a  different  result  ought 
to  be  reached  on  the  merits.  See,  also,  Pres- 
ton V.  Otey,  88  Va.  491,  14  S.  B.  68 ;  Holton 
V.  State,  9  Oa.  App.  414,  71  S.  B.  699. 

In  the  case  at  bar,  the  only  evidence  of- 
fered on  behalf  of  the  commonwealth  to  prove 
that  there  .were  ardent  spirits  in  the  car 
was  the  testimony  of  Falwell,  the  employ^  of 
the  prohibition  department;  the  truth  of 
which  was  vigorously  assailed.  Neither  of 
his  assistants  saw  any,  and  none  was  found 
in  the  car  at  Charlottesville  when  the  arrest 
was  made.  The  only  testimony  offered  by 
the  defendant  to  contradict  Falwell  was  that 
of  the  defendant  himself,  l^e  chief  point  in 
the  case,  and  the  one  which  it  was  essential 
for  the  commonwealth  to  prove,  in  order  to 
convict  the  defendant,  was  the  presence  ol 
ardent  spirits  In  the  car.  The  determination 
of  this  question  was  submitted  to  the  jury 
upon  the  testimony  of  Falwell  on  the  one 
side,  and  of  the  defendant  on  the  other.  The 
defendant  .was  in  company  with  Kldd,  who 
had  been  twice  before  convicted  of  violating 
the  prohibition  law,  and  who  was  an  intimate 
friend  and  acquaintance^  and  it  was  natural 
that  the  jury  should  credit  the  statement  of 
Falwell  rather  than  that  of  Johnson,  who 
was  Interested  to  secure  his  own  aoquittaL 
If  therefore  Johns<m  could  show  that  no 
whisky  was  in  the  car  before  reaching 
Waynesboro  and  none  was  found  in  it  aftei; 
passing  that  point  on  a  continuous  journey, 
it  would  tend  strongly  to  sustain  the  defense 
of  Johnson  that  there  was  no  whisky  in  the 
car  at  Waynesboro.  No  evidence  was  offered 
at  the  trial  to  show  that  the  car  had  been 
closely  examined  and  no  whisky  found  there- 
in at  Strasburg,  or  at  any  other  point  before 
reaching  Waynesboro,  and  the  existence  of 
such  evidence  was  unknown  to  Johnson,  and 
the  testimony  of  Bly  as  to  his  examination 
of  the  car  at  Strasburg  cannot  be  said  to  be 
merely  cumulative  of  any  evidence  offered 
at  the  trial;  but,  even  if  it  were,  it  was  the 
testimony  of  a  disinterested  witness  in  supr 
port  of  the  defendant  alone  who  was  on  trial 
for  a  criminal  offense,  and  whose  testimony 
would,  on  that  account,  be  discredited  when 
opposed  to  the  positive  statements  of  Falwell, 
who  was  supposed  to  have  no  interest  in  his 


conviction.  The  testimony  of  Bly  was  offered 
in  support  of  the  testimony  of  Johnson  only, 
and  not  of  any  other  witness,  nor  of  any 
other  evidence  offered  in  the  case,  and,  under 
the  circumstanoes  hereinbefore  set  forth,  the* 
trial  court  should  have  awarded  the  new 
trial  asked  for. 

We  do  not  intend  to  break  down  the  salu- 
tary rule,  so  often  enunciated  by  this  oourt» 
that  new  trials  should  not  as  a  rule  be  grant- 
ed for  newly  discovered  evidence  which  is 
merely  cumulative,  corroborative,  or  collater- 
al, but  rather  to  explain  its  meaning,  espe- 
dally  as  api^ied  to  the  facts  of  the  case  be- 
fore us,  and  also  to  point  out  that  the  ends 
of  justice  may,  under  peculiar  circumstances, 
require  that  exceptions  to  the  rule  shall  be 
recognized. 

As  the  judgment  will  have  to  be  reversed 
for  the  error  hereinbefore  pointed  out,  it  will 
be  unnecessary  to  consider  other  errors  as- 
signed. 

[6]  It  developed  on  the  trial  that  the  pro- 
hibitlon  officer  who  attempted  the  arrest  was 
in  the  habit  of  signing  affidavits  in  blank 
upon  which  warrants  were  to  be  issued,  and 
that  In  the  case  at  bar  the  warrant  for  the 
arrest  of  the  defendant  charged  him  with 
speeding  and  resisting  an  officer,  and  was  is- 
sued upon  a  blank  signed  by  such  officer, 
not  sworn  to  by  him  and  left  blank  as  to  the 
offense.  The  officer  testified  that  he  oft^a 
signed  warrants  in  blank,  meaning,  we  pre- 
sume, affidavits  upon  which  warrants  were  to 
be  issued  by  a  justice,  and  that  his  signature 
was  attached  to  the  warrant  of  arrest  in  the 
case  at  bar,  but  that  he  *^ever  swore  out  any 
warrant,"  and  did  not  know  any  more  about 
it  than  the  counsel  who  was  Interrogating 
him.  Of  course,  no  justice  had  a  right  to 
issue  a  warrant  based  on  such  papers  which 
were  in  no  sense  affidavits.  The  conduct  of 
the  officer  in  signing  sudi  alleged  affidavits,, 
and  of  justices  In  issuing  warrants  thereon, 
was  highly  reprehensible,  and  its  repetition 
should  not  be  i)ermitted.  While  we  recognise 
the  fact  that  the  officers  charged  with  the  en- 
forcement of  the  prohibition  law  have  fre- 
quently to  deal  with  criminals  of  desperate 
character,  and  have  to  act  quickly,  they 
should  at  all  times  act  legally.  An  officer 
seeking  the  enforcement  of  one  law  should 
not  violate  another  in  order  to  accomplish 
his  purpose.  Such  conduct  brings  the  admin- 
istration of  justice  into  disrepute  and  tends 
to  the  subversion  of  peace  and*  good  order. 
Apparently,  the  prohibition  statute  furnishes 
the  officers  charged  with  its  enforcement 
with  all  necessary  power ;  but,  if  it  is  defec- 
tive in  this  respect,  powers  not  granted 
should  not  be  assumed,  and  application 
should  be  made  to  the  Legislature  for  such 
powers  as  are  needed  to  secure  the  proper 
enforcement  of  the  law.  Lawlessness  cannot 
be  subdued  by  lawlessness,  but  only  by  the 
prompt  enforcement  of  the  law  by  the  staler 
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acting  throng  Its  of&cers  within  the  powers 
conferred  upon  them.  The  usurpation  ot 
power  seldom,  if  ever,  commands  respect 

For  the  reasons  hereinbefore  given^  the 
judgment  of  the  circuit  court  of  Augusta 
county  must  be  reversed,  the  verdict  of  the 
Jury  set  aside,  and  the  case  remanded  for  a 
new  trial. 

Reversed. 


<126  Va.  259) 


McCLUNG  V.  SDLKS. 


(Supreme  Court  of  Appeals  of  Virginia.    Kov. 

20,  1919.) 

1.  New  tbial  ^=»167— Diligence  afvecting 

BQUTTABLB  ACTION  FOB  NEW  TRIAIi. 

Where  it  was  to  plalntifiTs  interest  to  have 
discovered  a  survey  not  included  within  plain- 
tiff*8  or  defendaut's  chain  of  title  to  establish 
a  reason  for  certain  attached  markings  on  a 
tree  other  than  that  they  marked  defendant's 
surrey,  the  usual  search  of  the  clerk's  records 
by  means  of  reference  to  the  indexes  which  ordi- 
narily meets  the  tests  of  reasonable  care  and 
diligence  of  careful  and  capable  lawyers  is  in- 
sufficient, and,  where  they  failed  to  discover 
such  survey  from  records  of  a  county  formerly 
including  the  land  until  after  trial,  sufficient 
diligence  is  not  shown  to  warrant  a  new  trial. 

2.  New  tbial  ^=»ie7— Diligence  affecting 
equitable  action  fob  new  tbial  fob  new- 
jst  diboovbbed  evidence. 

Where,  in  a  trial,  the  importance  of  the  dis- 
covery of  a  survey  not  in  the  chain  of  title  of 
either  the  plaintiff  or  defendant  was  known  to 
plaintiff 'for  at  least  a  year  before  final  trial, 
and  the  evidence  shows  that  it  could  have  been 
discovered  by  the  exercise  of  diligence  reason- 
ably commensurate  with  that  required,  plaintiff 
is  not  entitled  to  a  new  trial  for  the  discovery 
of  such  evidence. 

3.  Judgment    €=>444  —  Equitable    belief 

AGAINST   judgment    BASED    UPON   FEBJUBED 
TESTIMONY. 

A  court  of  equity  will  not  grant  relief 
against  the  enforcement  of  a  law  judgment  on 
account  of  perjured  testimony  in  the  trial,  un- 
less it  appears  that  without  such  testimony  the 
result  ought  to  have  been  different  and  that  the 
fact  of  its  falsity  could  not  have  been  discovered 
by  the  exercise  of  proper  diligence  on  the  part 
of  the  complaining  party. 

Error  to  Circuit  Court,  Highland  County. 

Suit  by  Lewis  McClung  against  C.  C.  Folks 
to  enjoin  the  enforcement  of  a  judgment. 
From  a  decree  dismissing  the  bill  after  susr 
talnlng  demurrer  thereto,  the  plaintiff  brings 
error.    Affirmed. 

Rudolph  Bumgardner,  of  Staunton,  and 
John  M.  Colaw,  of  Monterey,  for  plaintiff  In 
error. 

Timberlake  &  Nelson  and  Curry  &  Curry, 
all  of  Staunton,  and  Andrew  L.  Jones,  of 
Monterey,  for  defendant  in  error. 
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KELLY,  J.  This  is  a  sequel  to  the  caveat 
case  of  McClung  v.  Folkes,  decided  by  this 
court  In  November,  1917,  reported  in  122  Va. 
48,  94  S.  E.  156.  The  nature  of  the  contro- 
versy and  its  history  up  to  the  date  of  that 
decision  are  tersely  stated  In  the  opinion  de- 
livered by  Judge  Burks,  and  we  need  not  here 
repeat  that  statement  in  full;  but  the  fol- 
lowing extract  therefrom  will  afford  a  help- 
ful introduction  to  the  present  phase  of  the 
litigation.  After  referring  to  the  mass  of 
conflicting  evidence  in  the  case.  Judge  Burks 
said: 

"While  there  was  this  great  volume  of  evi- 
dence relating  to  the  issue  submitted  to  the  jury, 
the  parties  finally  narrowed  the  issue  between 
them  to  a  single  point,  and  each  of  them  staked 
the  fate  of  the  case  on  whether  the  comer  of 
one  of  the  tracts  was  at  a.  point  which  we  may 
call  A,  or  at  a  point  which  we  may  call  B.  At 
the  request  of  the  plaintiff,  and  without  objec- 
tion from  the  defendant,  the  court  instructed 
the  jury  that,  if  they  believed  the  corner  was 
at  A,  they  should  find  for  the  plaintiff,  and  at 
the  request  of  the  defendant,  without  objection 
from  the  plaintiff,  they  were  instructed  that  if 
they  believed  the  comer  was  at  B,  they  should 
find  for  the  defendant  Other  instructions  were 
given  at  the  instance  of  each  of  the  parties 
without  objection  from  the  other.  Under  these 
circumstances,  the  jury  found  for  the  defendant, 
and  we  cannot  disturb  their  verdict." 

Shortly  after  the  decision  In  this  court 
was  announced,  McClung  brought  a  suit  in 
equity  to  enjoin  the  enforcement  of  the  Judg- 
ment against  him  in  the  caveat  proceedings, 
and  to  obtain  a  new  trial  on  the  grounds  of 
fraud  and  after-discovered  evidence.  The 
bill  was  filed  at  the  first  February  rules, 
1918,  and  at  the  next  succeeding  term  of  the 
court  the  defendant.  Folks,  appeared  and  de- 
murred to  the  bill.  In  the  meantime  the 
plaintiff  had  taken  and  filed  certain  deposi- 
tions. The  circuit  court,  having  heard  the 
cause  on  the  bill  and  exhibits  and  the  demur- 
rer thereto,  and  "the  examination  of  witness- 
es," sustained  the  demurrer  and  dismissed 
the  bill.  From  that  action  this  appeal  waa 
allowed. 

The  alleged  newly  discovered  evidence, 
which  related  solely  to  the  location  of  the 
pivotal  comer,  consisted  of  a  certain  survey 
made  for  one  Thomas  Dixon  In  the  year  1793, 
and  recorded  in  "Bath  County  Journal  No.  1, 
p.  22."  The  materiality  of  this  survey  as 
evidence  for  the  plaintiff  is  manifest.  At  the 
second  trial  of  the  law  cause.  In  July,  1914, 
and  again  at  the  third  trial  in  July,  1915, 
the  defendant.  Folks,  sought  to  fix  the  comer 
in  question  at  a  point  known  in  the  record  as 
Terry's  gate,  referred  to  in  the  former  opin- 
ion in  this  case  as  point  B.  The  evidence  at 
both  of  these  trials  was  such  as  that  a  find- 
ing by  the  jury  either  for  or  against  this  con- 
tention on  the  part  of  the  defendant  would 
not  have  been  interfered  with  by  the  court. 


^sdVot  Qther  com  ■«•  same  toplo  an6  K&7-NUMB1CR  tn  aU  Key-Numbered  Digests  and  Indexes 


346 


101  SOUTHEASTERN  RBPORTBB 


(Va. 


The  plaintiff's  paper  title,  which  was  superi- 
or to  the  defendant's,  ran  back  to  a  certain 
Bradshaw  survey,  and  the  location  of  the  dis^ 
puted  corner  determined  the  location  of  that 
survey  and  of  the  plaintiff's  land.  If  the 
corner  was  at  Terry's  gate,  the  defendant 
prevailed ;  if  It  was  not  at  Terry's  gate,  hla 
theory  failed  and  the  plaintiff  would  prob- 
ably have  recovered  a  verdict.  To  maintain 
his  contention,  the  defendant  undertook  to 
show  that  a  certain  marked  white  oak  tree 
or  stump  at  Terry's  gate  indicated  the  cor- 
ner in  question.  There  was  no  positive  evi- 
dence to  identify  this  stump  as  being  the  cor- 
ner of  the  Bradshaw  survey.  Persuasive  but 
not  conclusive  evidence  was  found  in  the  fact 
that  the  Bradshaw  survey  called  for  white 
oak  timber  at  that  comer ;  that  this  tree  was 
marked  aa  a  corner;  that  a  block  thereform 
was  exhibited  to  the  Jury  and  the  annula- 
tlons  appeared  to  carry  the  date  of  the  marks 
(after  accounting  for  the  period  subsequent  to 
1899,  when  It  was  said  the  tree  was  killed  by 
lightning)  back  to  the  date  of  the  Bradshaw 
survey,  which  was  in  1791;  and  that  accord- 
ing to  the  county  surveyor,  Beveridge,  a 
principal  witness  for  defendant,  there  was  no 
other  known  survey  of  that  period  covering 
lands  in  that  section  of  Highland  county 
which  might  account  for  the  marks  on  the 
white  oak  stump  at  that  point. 

There  was  material  and  strongly  persua- 
sive testimony  In  behalf  of  the  plaintiff  that 
the  white  oak  at  Terry's  gate  was  not  a  cor- 
ner of  the  Bradshaw  survey,  but  there  was 
no  satisfactory  explanation  of  the  marks  on 
the  tree  in  the  absence  of- evidence  of  any 
other  survey  of  that  period. 

The  plaintiff,  always  insisting  that  the  true 
comer  was  not  at  Terry's  gate,  but  at  a 
point  which  would  so  locate  the  Bradshaw 
survey,  under  which  he  claimed,  as  to  cover 
the  land  in  controversy,  apparently  relied 
upon  the  theory  that  the  marks  on  the  white 
oak  stump  were  probably  marks  of  a  'Tom- 
ahawk survey"  or  of  some  surveyor's  work 
which  had  never  been  made  the  basis  of  a 
grant  from  the  commonwealth.  At  any  rate, 
the  Importance  of  showing  that  the  marks 
were  not  made  In  the  course  of  the  Brad- 
shaw survey  was  manifest  and  was  fully  un- 
derstood. 

The  bin  alleges  that  the  Dlzon  survey  was 
not  only  material  but  conclusive  evidence  in 
the  plaintiff's  behalf,  and  descends  into  par- 
ticulars which  present  a  most  convincing  ar- 
gument in  support  of  this  allegation.  The 
defendant,  relying  on  the  record  of  the  for- 
mer case,  which  was  expressly  made  a  part 
of  the  bill,  earnestly  contends  that  the  new 
evidence  was  merely  cumulative,  and,  fur- 
ther, that  it  could  not  produce  a  different  re- 
sult on  another  trial.  We  have  no  difficulty 
in  holding  that  the  evidence  is  not  merely 
cumulative.  '  Barsa  v.  Kator,  121  Va.  290,  298, 
93  S.  E.  613:  Johnson  v.  Commonwealth, 
126  Va.  — ,  101  S.  E.  341,  decided  at  this 


term«  Whether  we  would  be  warranted  In 
saying  that,  conceding  its  very  manifest  ma- 
teriality it  "ought  to  produce"  a  different  re- 
sult, may  be  a  debatable  question,  but  it  Is 
one  which,  for  reasons  now  to  be  stated,  we 
need  not  decide. 

[1]  The  grounds  upon  which  the  demurrer 
was  sustained  are  not  disclosed  by  the  rec- 
ord^ but  in  the  petition  upon  which  this  ap- 
peal was  granted  it  is  said  that  the  Judge  of 
the  circuit  court  delivered  an  oral  opinion  in 
which  he  took  this  position. 

''That  the  date  of  the  Bradshaw  survey  was 
known,  and  the  annulations  in  the  snag  at 
Terry's  gate  showed  that  these  marks  were  of  a 
survey  approximately  the  same  date;  that  the 
very  crux  of  plaintiff's  contention  was  that  these 
were  the  marks  of  some  other  survey ;  that  the 
court  must  take  judicial  cognizance  of  the  his- 
torical fact  that  Bath  county  was  cut  off  of 
Augusta;  that  in  fact  the  'Dixon'  survey  was 
engrossed  in  the  Surveyor's  Book  of  Bath  Coun- 
ty; and,  under  these  circumstances,  the  court 
must  say,  as  a  matter  of  law,  that  plaintiff's 
counsel  ought  to  have  discovered  it,  and  failure 
to  do  so  was  such  an  omission  as  to  debar 
plaintiff  from  any  relief  on  the  ground  of  after- 
discovered  evidence." 

We  concur  in  this  view  of  the  ease.  It  iu 
true  that  the  plaintiff  had  made  a  very  dill- 
gent  search  of  the  records  for  all  title  pa- 
pers of  every  description  affecting  the  title 
of  either  the  plaintiff  or  defendant,  and  had 
been  very  thorough  in  this  investigation,  car- 
rying It  back  to  the  commonwealth.  Tills 
investigation  resulted  in  the  discovery  and 
production  of  a  large  number  of  old*  surveys. 
If  the  Dixon  survey  had  been  a  title  paper 
constituting  a  link  in  the  chain  of  either  the 
plaintiff's  or  defendant's  title,  then  there 
would  have  been  no  obligation  on  the  part  of 
the  plaintiff  to  make  any  unusual  search,  and 
an  examination  of  the  records  in  the  clerk's 
office  by  means  of  reference  to  the  indexes 
would  have  been  a  sufficient  examination. 
This  is  the  usual  method  of  examining  titles 
by  careful  and  capable  lawyers,  and  thus 
meets  the  test  of  reasonable  care  and  dili- 
gence. But  a  stray  survey  like  the  Dixon 
survey  could  never  have  been  found  by  the 
ordinary  methods  of  search,  and  the  very  the- 
ory and  contention  of  the  plaintiff  was  such 
as  to  call  his  attention  sharply  to  this  fact. 
A  diligent  search  of  all  the  title  papers  In- 
voved  in  the  chain  of  either  plaintiff  or  de- 
fendant had  failed  to  disclose  any  other  than 
the  Bradshaw  survey  which  could  plausibly 
account  for  the  corner  at  Terry's  gate.  The 
annulations  on  the  tree  at  that  point  showed 
with  reasonable  certainty  that  this  comer 
was  marked  at  about  the  date  of  the  Brad- 
shaw survey,  which  was  In  1791.  Bath  coun- 
ty was  carved  out  of  Augusta  county  by  an 
act  of  the  Legislature  of  December,  1790, 
effective  in  May,  179L  If  there  was  a  record- 
ed survey,  other  than  the  Bradshaw  survey, 
which  could  have  been  represented  by  tlie 
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marks  at  Terry's  gate,  and  which  was  never 
carried  into  grant,  it  would  in  all  probabili- 
ty have  been  recorded  among  the  records  of 
Augusta  county  just  before,  or  among  the 
records  of  Bath  county  just  after,  the  forma- 
tion of  the  latter  county.  The  usual  method 
of  examining  title,  as  we  have  pointed  out, 
would  never  have  disclosed  any  "hidden**  sur- 
vey, as  this  one  is  called  in  the  bill.  The 
only  way  to  find  such  a  survey  would  be  to 
turn  the  pages  of  the  books  in  which  the 
same  would  probably  have  been  recorded. 
This  not  only  would  appear  to  have  been  a 
comparatively  easy  and  brief  task  as  an  in- 
dependent proposition,  but  it  now  actually 
appears  as  a  matter  of  fact  that  the  record 
which  was  found  of  the  Dixon  survey  was  on 
page  22  of  Journal  No.  1  In  Bath  county. 

[2]  It  is  argued  on  behalf  of  the  plaintiff 
that  all  this  looks  plain  enough  now,  but 
that  until  the  survey  was  actually  discovered 
neither  the  plain  tilf  nor  his  counsel  could 
have  been  expected  to  think  of  looking  for 
the  survey  in  this  way.  We  cannot  accept 
this  view.  Of  course,  such  a  survey  as  this 
might  never  have  been  recorded  anywhere, 
but  it  is  certainly  not  improbcd)le  that  it 
would  have  been,  as  this  one  was,  recorded 
and  then  abandoned.  With  knowledge  of  the 
importance  of  finding  the  evidence  of  some 
survey  which  had  never  figured  in  the  title 
of  either  party — a  knowledge  which  the  plain- 
tiir  certainly  had  as  early  as  the  trial  in  July, 
1914 — ^it  seems  to  us  that  reasonable  diligence 
called  for,  and  would  have  suggested,  an  ez- 
aminatioii  of  the  surveyor's  books  page  by 
page,  in  an  endeavor  to  find  the  record  there- 
of. Reasonable  diligence  always  depends  up- 
on the  f&cts  and  circumstances  of  the  case. 

This  controversy  has  been  in  court  since 
1012,  and  the  caveat  case  was  tried  three 
times.  The  interests  of  society  require  that 
there  be  an  end  of  litigation.  No  maxim  of 
the  law  is  more  firmly  established.  For  this 
reason  the  rule  has  always  been  strictly  ad- 
hered to  that,  however  material  may  be  the 
newly  discovered  evidence,  a  new  trial  will 
not  be  granted  on  that  account  unless  such 
evidence  could  not  have  been  discovered  by 
the  exercise  of  reasonable  diligence  in  time 
for  use  at  the  former  trioL  The  instant  case. 
In  our  opinion,  is  peculiarly  one  for  the  ap- 
plication of  this  rule.  The  evidence  in  ques- 
tion was  a  matter  of  record,  its  importance 
was  known  to  the  plaintifT  for  a  least  a  year 
before  the  final  trial,  and  it  could  have  been 
discovered  by  the  exercise  of  diligence  reason- 
ably commensurate  with  the  manifest  exigen- 
cy of  the  situation. 


t*^ 


'Where  a  new  trial  is  songbt  on  the  ground 
of  newly  discovered  evidence,  it  must  appear  not 
only  that  the  evidence  has  been  discovered  since 
the  former  trial,  but  also  that  it  is  sach  that  by 
the  exercise  of  reasonable  diligence  on  the  part 
of  the  applicant  it  coald  not  have  been  procured 
for  the  trial.  The  authorities  are  unanimous  to 
the  effect  that  a  new  trial  will  not  be  granted 


on  the  ground  of  newly  discovered  evidence 
which  could  have  been  discovered  before  trial 
by  the  exercise  of  reasonable  diligence. 

"(2)  Discovery  of  Evidence  on  JSeoord.— Thus 
a'  new  trial  will  not  be  granted  if  the  newly 
discovered  evidence  is  a  matter  of  record,  as  it 
could  have  been  discovered  by  reasonable  dili- 
gence. Records  are  always  accessible  to  both 
parties,  and  diligence  requires  that  they  be  ex- 
amined and  procured  in  time  for  the  trial.  Es- 
pecially is  this  rule  applicable  when  it  does  not 
appear  that  the  movant  was  ignorant  of  the 
exlBtenoe  of  the  record  in  question."  14  Ency. 
PI.  &  Pr.  798-802. 

"The  discovery  after  the  trial  of  a  judgment, 
or  judicial  record,  or  of  an  ordinance  or  resolu- 
tion of  a  municipal  corporation,  or  of  a  deed  or 
other  instrument  of  record,  or  of  any  other  mat- 
ter of  public  record,  is  not  ground  for  a  new 
trial,  unless,  on  diligent  research  in  the  proper 
office  such  record  was  not  discovered  before 
the  trial."    29  Gyc  894. 

"It  Ib  said  to  be  a  general  rule  that  courts 
of  equity  will  not  grant  new  trials  on  the  ground 
that  a  receipt  or  other  material  document  was 
lost  or  missing,  and  has  l>een  discovered  since 
the  verdict;  and  this  is  declared  to  be  a  rule  of 
policy  intended  to  secure  care  and  vigilance,  and 
prevent  parties  from  coming  forward  subse- 
quently with  evidence  which  close  Investigation 
would  have  disclosed  at  the  time;  for  it  is 
truly  said  that  a  failure  of  justice  in  a  particu- 
lar instance  is  not  so  great  an  evil  as  that  there 
should  be  no  certain  end  to  litigation."  1  Bart. 
Chy.  Pr.  46,  47. 

See,  also.  Barks'  PL  ft  Pr.  665 ;  10  Michie's 
Dig.  447. 

We  are  of  opinion,  therefore,  that  the 
plaintiff  is  not  entitled  to  a  new  trial  upon 
the  ground  of  after-discovered  evidence. 

[8]  The  bill  contains  a  further  allegation, 
which,  although  controlled  by  considerations 
already  expressed  herein,  ou^t  not  to  be  left 
unnoticed.    That  allegation  is  as  follows: 

"Your  orator  is  advised,  believes,  and  charges 
that  the  defendant.  Folks,  in  using  said  blocks 
and  marks  as  evidence  of  the  location  of  a  cor- 
ner in  the  Bradshaw  survey,  and  as  being  sur- 
veyor's marks  made  in  the  course  of  that  survey, 
did  so  with  full  knowledge  that  such  were  not 
the  true  facts,  and  that  said  marks  in  fact  be- 
longed to  the  Dixon  survey,  and  that  in  this 
regard  he  acted  knowingly  and  with  the  inten- 
tion of  deceiving  and  defrauding  your  orator  in 
the  premises." 

This  raises  the  question  as  to  the  circum- 
stances under  which  a  court  of  equity  will 
grant  relief  against  a  judgment  obtained  up- 
on false  testimony. 

In  1  Black  on  Judgments  (2d  Ed.),  |  372, 
it  iB  said: 

"Whether  relief  will  be  granted  in  equity  on 
the  ground  that  the  judgment  was  procured  by 
the  perjury  of  the  plaintiff  or  a  witness,  is  dis- 
puted. There  are  some  English  and  American 
cases  holding  that  such  action  is  proper,  where 
adequate  redress  cannot  be  had  at  law,  and 
where  the  proof  to  convict  the  perjured  witness 
could  not  be  obtained  in  time  to  be  used  on  the 
trial*   And  in  at  least  one  state  (Minnesota)  the 
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statates  antfaorize  a  salt  to  be  brought  to  set 
aside  a  judgment  obtained'  by  the  fraud  or  per- 
jury of  the  preYailing  party.  In  some  other 
jurisdictions,  it  is  thought  that  if  a  party  to  a 
suit  intentionally  procures  and  produces  false 
testimony,  suborning  his  witnesses  to  perjury 
and  conspiring  with  them  to  secure  a  judgment, 
this  amounts  to  such  fraud  as  will  enable  the 
adverse  party,  if  defeated  in  the  suit,  to  secure 
^  injunction  against  the  judgment.  But  this 
doctrine  is  denied  in  other  states,  and  indeed 
the  general  current  of  authority  is  now  in  favor 
of  the  rule  that  perjury  committed  by  the  suc- 
cessful party  or  his  witnesses  at  the  trial  is  no 
sufficient  ground  for  vacating  the  Judgment  or 
enjoining  its  enforcement." 

In  Pico  V.  Cohn,  91  Gal.  129,  25  Pac.  970,  27 
Pac.  537, 13  L.  R.  A.  336,  25  Am.  St.  Rep.  159, 
a  proceeding  in  equity  to  annul  a  former  de^ 
cree  on  account  of  false  swearing,  the  court 
expressed  the  following  views,  which  appear 
to  be  in  accord  with  the  current  of  authority: 

"That  a  former  judgment  or  decree  may  be 
set  aside  and  annulled  for  some  frauds,  there 
can  be  no  question ;  but  it  must  be  a  fraud  ex- 
trinsic or  collateral  to  the  questions  examined 
and  determined  in  the  action.  And  we  think 
it  is '  settled  'beyond  controversy  that  a  decree 
will  not  be  vacated  merely  because  it  was  ob* 
tained  by  forged  documents  or  perjured  testi- 
mony. The  reason  of  this  rule  is,  that  there 
must  be  an  end  of  litigation ;  and  which  parties 
have  once  submitted  a  matter,  or  have  had  the 
opportunity  of  submitting  it,  for  investigation 
and  determination,  and  when  they  have  ex- 
hausted every  means  for  reviewing  such  deter- 
mination in  the  same  proceeding,  it  must  be  re- 
garded as  final  and  conclusive,  unless  it  can 
be  diown  that  the  jurisdiction  of  the  court  has 
been  imposed  upon,  or  that  the  prevailing  party, 
by  some  extrinsic  or  collateral  fraud,  has  pre- 
vented a  fair  submission  of  the  controversy. 
What,  then,  is  an  extrinsic  or  collateral  fraud, 
within  the  meaning  of  this  rule?  Among  the 
Instances  given  in  the  books  are  such  as  these: 
Keeping  the  unsuccessful  party  away  from  the 
court  by  a  false  promise  of  a  compromise,  or 
purposely  keeping  him  in  ignorance  of  the  suit ; 
or  where  an  attorney  fraudulently  pretends  to 
represent  a  party,  and  connives  at  his  defeat, 
or,  being  regularly  employed,  corruptly  sells  out 
his  client's  interest.  United  States  v.  Throck- 
morton, 98  U.  S.  65,  66  [25  L.  Ed.  93],  and  au- 
thorities cited. 

*'In  all  such  instances  the  unsuccessful  party 
is  really  prevented,  by  the  fraudulent  contriv- 
ance of  his  adversary,  from  having  a  trial ;  but 
when  he  has  a  triid,  he  must  be  prepared  to 
meet  and  expose  perjury  then  and  there.  He 
knows  that  a  false  claim  or  defense  can  be  sup- 
ported in  no  other  way ;  that  the  very  object  of 
the  trial  is,  if  possible,  to  ascertain  the  truth 
from  the  conflict  of  the  evidence,  and  that, 
necessarily,  the  truth  or  falsity  of  the  testimony 
must  be  determined  in  deciding  the  issue.  The 
trial  is  his  opportunity  for  making  the  truth 
appear.  If,  unfortunately,  he  fails,  being  over- 
borne by  perjured  testimony,  and  if  he  likewise 
fails  to  show  the  injustice  that  has  been  done 
him  on  motion  for  a  new  trial,  and  the  judg^ 
ment  is  affirmed  on  appeal,  he  is  without  rem- 
edy. The  wrong,  in  such  case,  is  of  course  a 
mo9t  grievous  one,  and  no  doubt  the  legislature 


and  the  courts  would  be  glad  to  tedress  it  if  a 
rule  could  be  devised  that  would  remedy  the 
evil  without  producing  mischiefs  far  worse  than 
the  evil  to  be  remedied.  Endless  litigation,  in 
which  nothing  was  ever  finally  determined, 
would  be  worse  than  occasional  miscarriages  of 
justice;  and  so  the  rule  is  that  a  final  judgment 
cannot  be  annulled  merely  because  it  can  be 
shown  to  have  been  based  on  perjured  testi- 
mony, for,  if  this  could  be  done  once,  it  could 
be  done  again  and  again  ad  infinitum.** 

In  U.  S.  V,  Throckmorton,  98  U.  S.  61,  25 
h.  Ed.  93,  96,  Mr.  Justice  MUler,  after  re- 
viewing some  of  the  cases  on  the  subject, 
said: 

"We  think  these  decisions  establish  tiie  doc- 
trine on  which  we  decide  the  present  case,  name- 
ly, that  the  acts  for  which  a  court  of  equity  will 
on  account  of  fraud  set  aside  or  annul  a  Judg- 
ment or  decree,  between  the  same  parties,  ren- 
dered by  a  court  of  competent  Jurisdiction,  have 
relation  to  frauds,  extrinsic  or  collateral,  to 
the  matter  tried  by  the  first  court,  and  not  to 
a  fraud  in  the  matter  on  which  the  decree  was 
rendered. 

*^That  the  mischief  of  retrying  every  case  in 
whidi  the  judgment  or  decree  rendered  on  false 
testimony,  given  by  perjured  witnesses,  or  on 
contracts  or  documents  whose  genuineness  or 
validity  was  in  issue,  and  which  are  afterwards 
ascertained  to  be  forged  or  fraudulent,  would  be 
greater,  by  reason  of  the  endless  nature  of  the 
strife,  than  any  compensation  arising  from  doing 
justice  in  individual  cases.'' 

In  16  Bullng  Case  Law,  f  223,  p.  771,  the 
text  says: 

''Since  every  losing  litigant  may  consider  him- 
self the  victim  of  false  testimony,  and  believe  it 
to  be  wilfully  false,  and  that  his  adversary  knew 
it  to  be  so,  if  relief  should  be  freely  granted  in 
equity  against  a  deeision  in  another  Judicial 
tribunal  on  the  ground  that  it  had  been  procured 
through  perjury  and  subornation  of  perjury, 
courts  of  equity  would  be  engaged  a  greater 
portion  of  their  time  in  retrying  questions  of 
fact,  on  the  suggestion  that  their  trial  in  tiie 
original  acticm  had  been  affected  by  pei^ury. 
To  prevent  this  result  the  doctrine  of  intrinsic 
and  extrinsic  fraud  has  been  resorted  to  by  some 
courts,  and  while  conceding  the  fact  that  ex- 
trinsic fraud  furnishes  a  foundation  for  equita* 
ble  relief,  the  position  is  taken  that  false  testi- 
mony amounts  to  intrinsic  fraud,  proof  of  which 
is  inadmissible.  It  must  be  admitted  that  there 
is  considerable  confusion  among  the  cases  as 
to  just  how  far  the  courts  are  justified  in  going 
in  the  granting  of  the  relief  for  false  testimony, 
and  to  what  extent  equitable  interference 
atnounts  to  an  improper  relitigation  of  questions 
determined  in  the  original  trial  at  law  resulting 
in  the  judgment.  The  confusion  appears  to  be 
due  to  the  fact  that  no  hard  and  fast  rule  can 
be  safely  enunciated  that  will  fit  all  cases;  each 
case  must,  to  a  marked  degree,  depend  upon  its 
own  facts  and  circumstances,  and  the  granting 
or  refusal  to  grant  relief  in  such  cases  is  large- 
ly a  matter  of  discretion,  which  will  seldom  be 
interfered  with  on  appeal.'' 

The  authorities  up(m  this  question  are 
multitudinous.     See  the  citations  in  those 
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above  referred  to,  and  in  10  L.  R^  A.  (CT.  S.) 
216  p.t  seq.;  8  Ann.  Cas.  83-86. 

We  need  not  go  further  in  the  present  case 
than  to  say  that  the  authorities  are  practical- 
ly harmonious  in  holding  that,  before  a  court 
of  equity  will  interfere  with  a  judgment  at 
law  on  account  of  perjured  testimony  at  the 
trial  In  which  the  judgment  was  rendered,  it 
must  appear:  (1)  That  without  such  testi- 
mony the  result  ought  to  have  been  different; 
and  (2)  that  the  fact  of  its  falsity  could  not 
have  been  discovered  by  the  exercise  of  prop- 
er diligence  on  the  part  of  the  party  com- 
plaining. This  latter  requirement  can  be 
made  to  account  for  some  of  the  apparent 
conflict  in  the  decisions.  For  example,  in 
the  case  of  Marshall  v.  Holmes,  141  U.  S. 
089,  12  Sup.  Ct  62,  35  I/.  Bd.  871,  the  en- 
forcement of  a  judgment  obtained  by  means 
of  a  false  and  forged  letter  and  false  testi- 
mony was  enjoined;  but  It  affirmatively  ap- 
peared that  the  evidence  of  the  falsity  was 
discovered  after  the  judgment  was  rendered 
and  could  not  have  been  anticiimted  or  dis- 
covered before  its  rendition.  In  such  cases 
the  relief  is  granted  on  the  just  theory  that, 
as  expressed  by  Mr.  Justice  Miller  in  U.  S. 
V.  Throckmorton,  supra,  "there  has  never 
been  a  real  contest  in  the  trial  or  hearing  of 
the  case." 

In  the  case  at  bar,  we  have  already  pointed 
out  that  the  plaintiff  knew  for  at  least  a 
year  before  the  trial  just  what  the  defendant 
would  contend  and  offer  proof  to  show  about 
the  marks  on  the  tree  at  Terry's  gate,  and 
that  the  exercise  of  reasonable  diligence 
would  have  enabled  him  to  find  the  Dixon 
survey,  which,  as  he  claims,  would  have  con- 
clusively defeated  the  defendant's  theory. 
This  being  true,  it  matters  not,  so  far  as  the 
legal  result  is  concerned,  whether  the  defend- 
ant's evidence  on  the  point  was  willfully 
false  or  not  Equity  relieves  only  the  dili- 
gent, however  strongly  the  .action  assailed 
may  be  condemned  by  the  conscience  of  the 
court. 

The  complainant  claims  that  the  deposi- 
tions taken  by  him  before  the  demurrer  was 
passed  upon  or  even  filed  are  sufficient  to  es- 
tablish this  charge  in  the  bill.  In  view  of 
this  contention,  if  we  could  say  from  the  rec- 
ord before  us  that  the  case  on  this  point  had 
been  fully  developed,  and  that  the  complain- 
ant would  not  be  able  to  add  anything  to  his 
proof  as  already  Introduced,  we  might  have 
disposed  of  this  branch  of  the  case  by  saying 
that  the  evidence  was  Insufficient.  It  does 
not  measure  up  to  the  clear  and  convincing 
character  required  in  such  cases.  It  does 
show  that  at  some  time  the  defendant  and 
his  witness,  Beveridge,  learned  of  the  Dixon 
survey;  but  it  does  not  go  far  enough  to  es- 
tablish the  grave  accusation  that  they  Imew 
Its  contents  and  effect  in  time  for  use  before 
the  trial  was  ended.    We  cannot  say,  how* 


ever,  that  the  plaintiff  meant  to  commit  him- 
self to  the  proposition  that  he  had  completed 
his  depositions  whea  the  demurrer  was  inter- 
posed and  passed  on.  The  argument  of  his 
counsel  indicates  that  they  think  the  alleged 
ftaud  is  fully  established,  but  the  petition 
more  than  once  complains  that  the  court  act- 
ed arbitrarily  and  by  its  action  "on  the  de- 
murrer made  impossible  the  development  of 
the  true  facts  in  the  case."  The  defendant's 
counsel  in  their  oral  argument,  while  insist- 
ing that  the  proof  of  fraud  was  insufficient, 
took  the  position  that  the  case  ought  to  be 
heard  on  the  bill  and  demurrer  independent 
of  the  depositions.  In  their  brief  they  very 
earnestly  deny  that  the  defendant  had  any 
knowledge  of  the  Dixon  survey,  but  no  an- 
swer containing  this  deniial  has  been  filed. 
In  this  state  of  the  record,  we  have  deemed  it 
proper  to  take  the  case  simply  as  it  is  made 
by  the  bill  and  exhibits  and  the  demurrer 
thereto. 

There  is  no  error  in  the  decree  complained 
of,  and  it  will  be  affirmed.     ^ 

Affirmed. 


(126  va.  my 

SCHOOL  BOARD  OF  CITY  OF  HARRISON- 
BURG V.  ALEXANDER. 

(Supreme  Court  of  Appeals  of  Virginia.     Nov. 

20,  1919.) 

1.  TnoB  ^=»9{8)  -^  Excluding  last  dat  in 

OOMFUTINO  TIME  TOB  APPEAL. 

Where  petition  for  writ  of  error  is  pre- 
sented on  same. day  of  same  month  as  that  on 
which  judgment  was  awarded  during  preceding 
year,  the  writ  will  be  dismissed,  the  petition, 
under  Code  1919,  {  5,  d.  8,  restoring  Code 
1904,  §  5,  as  it  read  prior  to  amendment  by 
Acts  1916,  c  290,  not  having  been  presented 
within  a  year  after  date  of  judgment  required 
by  Code  1904,  {§  3455,  3474. 

2.  TncE  ^s>9(8)'-'BxcLUDiNa  fibst  dat  xn 

COHPUTINO  TnCB  FOB  APPEAL. 

Where  judgment  was  awarded  February  14, 
1918,  petition  for  writ  of  error  presented  Feb- 
ruary 14,  1919',  was  presented  within  the  year 
trom  date  of  judgment  required  by  Code  1904,  §§ 
8455,  8474  under  Code  1904,  |  5,  as  amended 
by  Acts  1916,  c.  290. 

a!.  Eminent  domain  ^=»191(3)— Sufficiency 
OF  petition  as  stating  pubpose  of  tak- 
ing. 
School  board's  petition  for  condemnation  of 
land,  stating  "that  it  is  necessary  for  the  pur- 
poses of  your  petitioner  that  it  acquire  said 
lot**  held  to  sufficiently  state  purpose  for  which 
condemnation  was  sought  under  Code  1904,  f 
1105f,  els.  4,  25. 

4.  Eminent    domain    ^=>45   —    "Dwelling 
house'*  pbopebty  which  mat  be  taken. 

A  building  which  had  been  erected  as  a 
residence  and  used  as  such  until  temporarily 
leased  to  school  board  for  use  in  part  for  kiader- 
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garten  work  and  in  part  as  school  janitor's  resi- 
dence, and  which  had  been  purchased  by  person 
who  expected  to  occupy  it  as  a  residence  as 
soon  as  she  could  get  possession,  was  a  dwelling 
house  within  statute  on  eminent  domain. 

PSd.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Dwelling 
House.] 

5.  Eminent  domain  ^=»7— Based  only  on 

STATUTE. 

School  hoard's  right  to  condemn  land  exists 
only  by  virtue  of  statute; 

6.  Eminent  domain  ^=»6  —  Delegation  or 

POWEB. 

The  state  has  the  right  to  take  private 
property  for  a  public  use,  or  to  delegate  such 
right  to  subordinate  agencies  to  be  exercised  in 
proper  proceedings  for  the  public  good. 

7.  Eminent  domain  ^=i:»40— Pubuo  use  vob 

SCHOOL  PUBPOSE. 

Use  of  property  for  school  purposes  held  a 
public  use. 

8.  Eminent  domain  ^s»1— Comfuanoe  with 
statute  neces8abt. 

The  taking  of  private  property  is  a  matter 
of  serious  import,  and  is  not  to  be  permitted, 
except  where  the  right  is  plainly  conferred  and 
the  manner  of  its  exercise  has  been  strictly 
followed. 

9.  Eminent  domain  ^=»6  —  Delegation  of 
foweb;  bestbictions. 

The  state  may  grant  the  power  generally 
to  condemn  any  property  for  a  public  use,  or 
it  may  place  such  restrictions  upon  the  power, 
the  manner  of  its  exercise,  or  the  character  of 
the  property  that  may  or  may  not  be  taken  as 
it  pleases;  and,  when  such  restrictions  are  im- 
posed, they  must  be  obeyed. 

10.  Constitutional     law     ^=s»70(1)  —  En- 
gboachment    of    coubts    on    legislative 

POWEB. 

The  courts  cannot  enlarge  a  power  which 
the  Legislature  has  restricted. 

11.  Statutes  ^s»22514— Obnebal  acts  con- 
tbolled  bt  special. 

Powers  conferred  by  a  general  statute  may 
•and  will  be  restrained  by  special  enactments. 

12.  Statutes  ^=»225-^onstbuction. 

In  cases  of  doubt,  statutes  in  pari  materia 
should  be  read  and  considered  together. 

13.  Eminent  domain  ^=s»45  —  Dwellings, 

TABDS,  GABDENS  AND  OBCHABDS  MAT  NOT  BE 
TAKEN   FOB  SCHOOLS. 

Under  Code  1904,  §8  1488,  1522,  1538,  cl. 
15  and  in  view  of  legislative  history  of  such 
statutes  city  school  board  has  no  power  to 
condemn  for  school  purposes  a  dwelling,  yard, 
garden,  or  orchard,  regardless  of  quantity  of 
land  to  be  taken,  notwithstanding  its  power  to 
condemn  "any  land"  under  section  1105f,  cl.  25, 
as  amended  by  Acts  1912,  c.  121;  such  power 
being  restricted  by  former  statutes. 

Error     to     Giicait     Ck>iirt,     Bockingbain 
County. 


Condemnation  proceedings  by  ibe  Sdiool 
Board  of  the  City  of  Harrisonburg  to  con- 
demn land  belonging  to  MolUe  A.  P.  Alexan- 
der. Judgment  sustaining  owner's  demurrer 
to  petition  and  refusing  to  appoint  commis- 
sioners, and  petitioner  brings  error.  Af- 
firmed. 

John  Paul,  of  Harrisburg,  for  plaintiif  in 
error. 

George  N.  Conrad  and  George  S.  Hams- 
barger,  botb  of  Harrisburg,  for  deftodant 
in  error. 

BURKS,  J.  The  school  board  of  the  Oty 
of  Harrisonburg  applied  to  the  circuit  court 
of  Rockingham  county  to  condenm  "for  its 
purposes"  a  lot  in  the  dty  of  Harrisonburg 
belonging  to  MoUie  A.  P.  Alexander,  contain- 
in  1.74  acres.  The  owner  demurred  to  the 
petition,  and  also  answered  it,  denying  the 
right  of  tbe  school  board  to  condemn  the 
property  because  it  contained  more  that  1 
acre,  and  also  because  the  property  was  resi- 
dence property,  and  it  was  proposed  to  con- 
demn her  residence  and  yard  and  gardoi. 
The  circuit  court  sustained  tbe  demurrer,  and 
refused  to  appoint  the  comndssioners,  and 
to  that  judgment,  this  writ  of  error  was 
awarded. 

[1,2]  The  judgment  complained  of  was 
awarded  February  14,  1918.  The  petition  for 
the  writ  of  error  was  presented  February  14, 
1919.  The  petition  and  record,  with  tbe  in- 
dorsement of  the  judge  awarding  the  writ, 
were  delivered  to  the  derk  of  this  court,  and 
the  writ  issued  thereon  February  18,  1919. 
A  motion  was  made  to  dismiss  the  writ  under 
section  3455  of  the  Code  (1904)  on  the  ground 
that  more  than  one  year  had  elapsed  before 
the  petition  for  the  writ  of  error  was  pre- 
sented, and  under  section  3474  on  the  ground 
that  when  the  record  and  petition  were  de- 
livered to  the  derk  of  this  court  one  year 
had  elapsed  "since  the  time  of  sudi  final 
judgment."  The  last-named  statute  provid- 
ed that— 

"The  time  which  shall  elapse  from  the  pres- 
entation of  the  petition  for  an  appeal,  writ  of 
error,  or  supersedeas,  and  the  delivery  of  the 
record,  with  the  petition  required  by  law,  to 
the  clerk  of  the  appelate  court,  •  •  •  riiall 
be  excluded  from  the  computation  of  the  said 
period  of  one  year." 

The  case  stood,  under  this  proviso,  as  If 
the  process  had  been  issued  on  February  14, 
1919.  Whether  the  year  had  expired  under 
either  statute  depends  upon  whether  or  not 
February  14, 1918,  is  to  be  counted  as  a  part 
of  the  year.  If  it  is  not,  th&i  the  year  did 
not  expire  until  the  last  moment  of  February 
14,  1919.  Under  section  5  of  the  Code  (1904) 
as  It  stood  until  the  amendment  of  1916, 
February  14,  1918,  would  have  been  counted* 
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and  the  motion  would  have  to  have  been  sus- 
tained, but  by  Acts  1916,  c.  290,  p.  508,  it  is 
declared : 


»*i 


'Unless  otherwise  provided  by  the  statute  or 
contract  nnder  consideration,  the  time  from  or 
after  which,  or  within  which,  an  act  may  be 
done,  or  the  time  before  or  after  a  given  date, 
shall  be  computed  by  excluding  the  first  day  and 
including  the  last  day  of  the  period." 

Thus  computing  the  time  the  one  year  did 
not  elapse  until  after  February  14, 1919.  The 
motion,  therefore,  will  be  overruled.  Attri- 
tion, however,  is  called  to  the  tSLCt  that  at 
the  late  revision  of  the  Code  the  amendment 
of  1916  was  disapproved,  and  the  statute  was 
restored  to  its  former  reading.  Code  1919,  | 
5,  d.  8. 

[3]  Objection  was  also  made  to  the  pe- 
tition asking  for  the  appointment  of  commis- 
sioners because  it  does  not  state  "for  what 
purpose"  petitioners  desired  the  condemna- 
tion. The  petition  declares  "that  it  is  neces- 
sary for  the  purposes  of  your  petitioner  that 
it  acquire  said  lot"  This  is  all  that  is  re- 
quired by  clause  25  of  section  1105f  of  the 
Code  (1904)  under  which  the  condemnation 
was  sought  Clause  4  of  the  same  section,  to 
which  clause  25  is  required  to  conform  as 
far  as  practical,  requires  the  petition  to  state 
certain  facts,  "including  the  fact  that  the 
land  *  *  *  sought  to  be  condemned  is 
wanted  for  the  uses  and  purposes  of  such" 
petitioner,  but  no  greater  particularity  In  this 
respect  is  required. 

[4]  The  building  on  the  property  sought  to 
condemned  was  erected  for  a  residence,  and 
has  been  used  and  occupied  as  such  until  re- 
cently, when  it  had  been  temporarily  leased 
for  a  year  or  more  to  the  petitioner  for  kin- 
dergarten work  in  connection  with  the  public 
schools  of  the  city,  and  in  part  as  a  residence 
for  the  janitor  of  said  schools.  Pending  this 
lease  it  was  purchased  by  the  defendant,  Mrs. 
Alexander,  for  a  residence,  and  she  expected 
to  occupy  it  as  such  as  soon  as  she  could  get 
possession  thereof,  which  was  to  be  within  60 
days  of  her  purchase.  We  have  no  difficulty 
in  holding  that  it  was  a  dwelling  house  with- 
in the  meaning  of  our  statute  on  eminent  do- 
main. 

[5-10]  The  chief  subject  of  inquiry  in  this 
proceeding  is,  Can  a  city  school  board  ac- 
quire by  condemnation,  for  its  purposes,  a 
dwelling,  yard,  or  garden?  As  its  right  to 
condemn  exists  only  by  virtue  of  statute,  the 
question  can  only  be  answered  by  a  proper 
Interpretation  of  the  statutes  on  that  subject. 
This  is  by  no  means  free  from  difficulty.  The 
right  to  take  private  property  for  a  public 
nse  is  a  very  high  prerogative  right,  but  there 
Is  no  doubt  about  the  power  of  the  state  to 
exercise  it,  or  to  delegate  it  to  subordinate 
agencies  to  be  exercised  in  proper  proceed- 
ings for  the  public  good;  nor  is  there  any 
doubt  about  the  fact  that  the  use  for  which 


the  taking  is  sought  in  the  case  at  bar  is  a 
public  use.  The  taking  of  private  property, 
however,  is  a  matter  of  serious  import,  and  is 
not  to  be  permitted  except  where  the  right  is 
plainly  conferred  and  the  manner  of  its  exer- 
cise has  been  strictly  followed.  There  must 
be  no  doubt  or  uncertainty  about  the  exist- 
ence of  the  power.  If  it  is  not  plainly  con- 
ferred, it  does  not  exist  The  state  may  grant 
the  power  generally  to  condemn  any  property 
for  a  public  use,  or  it  may  place  such  restric- 
tions upon  the  power,  the  manner  of  its  exer- 
cise, or  the  character  of  the  property  that  may 
or  may  not  be  taken  as  It  pleases,  and  when 
such  restrictions  are  imposed  they  must 
be  obeyed.  If  the  limitations  or  restric- 
tions imposed  involve  public  inconvenience, 
or  retard  the  progress  of  public  improve- 
ments, the  remedy  is  an  appeal  to  the 
Legislature.  They  cannot  be  removed  by 
judicial  construction.  Tlie  courts  cannot  en- 
large a  power  which  the  Legislature  has  re- 
stricted. Charlottesville  v.  Maury,  96  Va.  383, 
31  S.  B.  620;  A.  &  F.  R.  Co.  v.  A.  &  W.  R.  Co., 
75  Va.  780,  40  Am.  Rep.  743.  It  is  said  that, 
in  the  construction  of  statutes  conferring  the 
power  of  eminent  domain,  every  Teasonable 
doubt  is  to  be  solved  adversely  to  the  right ; 
that  the  affirmative  must  be  shown,  as  si- 
lence is  negation;  and  that  unless  both  the 
spirit  and  letter  of  the  statute  clearly  con- 
fer the  power  it  cannot  be  exercised.  Fertil- 
izing Co.  y.  Hyde  Park,  97  TJ.  S.  659,  666,  24 
L.  Ed.  1036;  Providence,  etc.,  R.  Co.  v.  Peti- 
tioner, 17  R.  I.  324,  21  Atl.  965,  972;  Ligare 
V.  Chicago,  139  HI.  46,  28  N.  E.  934,  32  Am. 
St  Rep.  179. 

[11,12]  Chapter  46B  of  the  Code  a904) 
contains  the  general  law  of  the  state  on  emi- 
nent domain.  Clause  25  of  section  1105f  of 
that  chapter  expressly  confers  upon  "the 
trustees  of  any  school  district,"  whether  in  a 
dty,  town,  or  county,  the  right  to  have  prop- 
erty condemned  for  their  purposes.  The 
same  right  is  conferred  by  this  clause  on 
cities,  towns,  and  counties  and  upon  state 
institutions.  This  chapter  contains  no  re- 
strictions upon'  the  quality  or  quantity  of 
land  that  may  be  taken.  The  power  confer- 
red ia  general,  to  take  any  land,  building, 
etc.,  necessary  for  their  purpose,  and  embrac- 
es dwellings,  yards,  gardens,  and  any  other 
land  or  buildings  necessary  for  their  purpos- 
es. If  there  are  any  restrictions  upon  the 
power  thus  conferred  they  must  be  found 
elsewhere.  In  Burger  v.  State  Female  Nor- 
mal School,  114  Va.  491,  77  S.  E.  489,  the  pro- 
ceeding was  had  under  clause  25  of  section 
1105f,  above  mentioned,  and  it  was  held  that 
a  dwelling  could  be  condemned  because  the 
power  conferred  was  general,  to  condemn  any 
land  or  building,  and  no  restriction  had  been 
placed  thereon  by  that  section  or  any  other 
statute  of  the  state.  But  it  is  well  settled 
that  powers  conferred  by  a  general  statute 
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may  and  will  be  restrained  by  special  enact* 
ments,  and  that.  In  cases  of  doubt,  statutes 
In  pari  materia  should  be  read  and  consider- 
ed together.  South  &  W.  R.  Co.  v.  CJommon- 
w^lth,  104  Va.  314,  821,  51  S.  E.  824,  and  cas- 
es dted.    In  the  case  last  dted  It  Is  said: 

"Another  rule  of  construction  la  that  where 
there  are  two  statutes,  the  earlier  special  and 
the  later  general— the  terms  of  the  general  broad 
enough  to  include  the  matter  provided  for  in  the 
special— the  fact  that  one  is  special  and  the 
other  general  creates  a  presumption  that  the 
special  is  to  be  considered  as  remaining  an  ex- 
ception to  the  general,  and  that  the  general 
will  not  be  considered  as  repealing  the  spe- 
cial, unless  the  provisions  of  the  general  are 
manifestly  inconsistent  with  those  of  the  spe- 
ciaL" 

[13]  It  has  been  observed  that  the  lan- 
guage of  clause  25,  |  1105f,  "the  trustees  of 
any  school  district,"  applies  as  well  to  coun- 
ties and  towns  as  to  cities,  but  section  14S8, 
which  Is  part  of  chapter  66  on  Public  Free 
Schools  for  Counties,  expressly  provides  that, 
"no  dwelling,  yard,  garden  or  orchard  shall 
be  Invaded.''  It  Is  clear,  therefore,  that  the 
trustees  of  a  school  district  in  a  county  can- 
not make  such  invasion.  The  general  power 
conferred  by  clause  25  of  section  llOof  Is  re- 
strained by  the  provisions  of  section  1488. 
Coming  now  to  the  consideration  of  the  pow- 
ers of  school  trustees  In  cities,  we  find  this 
subject  chiefly  dealt  with  in  chapter  67  of 
the  Code  (1904),  the  Utle  of  which  Is  "Of 
public  free  schools  in  cities,  and  In  towns 
constituting  separate  school  district**  The 
first  section  of  this  chapter  (1522)  declares, 
amongst  other  things,  that — 


«r 


'The  provisions  of  chapter  sixty-six,  except 
as  provided  in  this  chapter,  shall  be  applicable 
to  such  cities  and  towns  In  like  manner  as  to 
the  counties  of  the  commonwealth." 

There  are  no  exceptions  In  chapter  67  In 
any  way  affecting  the  matter  here  In  con- 
troversy, so  that  the  powers  of  condemnation 
and  the  restraints  thereon  would  seem  to  be 
the  same  In  the  cities  as  in  the  counties. 
Bnt,  as  If  to  put  the  matter  beyond  contro- 
versy, it  is  provided  by  clause  15  of  section 
1538,  chapter  67,  that— 

"City  school  boards  shall  in  general  have 
the  same  powers  in  relation  to  the  condemna- 
tion or  purchase  of  land,  and  to  the  vesting  of 
title  thereto  ♦  •  •  as  county  and  district 
school  boards  have  in  the  counties." 

It  was  argued  for  the  school  board  that 
this  is  a  grant  of  power,  and  not  a  restric- 
tion, but  the  board  already  had  the  power  of 
condemnation  under  clause  25  of  section 
1105f,  and,  as  well  said  by  the  learned  trial 
judge : 

"When  city  boards  are  given  the  same  pow« 
ers  as  county  and  district  boards  have,  they 
are  of  course  not  given  greater  powers  than 
these  boards  have.    They  take  the  same  powers 


with  the  same,  limitations.  It  Is  difficult  to  see 
how  any.  greater  powers  can  be  claimed  for 
cities  under  the  provision.*' 

If  the  language  used  is  a  grant  of  power 
not  previously  possessed,  it  carries  with  it 
its  restrictions. 

Prior  to  1903  we  had  no  general  statute  on 
the  subject  of  eminent  domain,  but  the  power 
was  exercised  under  separate  statutes  which 
regulated  and  defined-  the.  powers  to  be  exer- 
cised by  the  different  agencies  upon  which  the 
power  was  conferred.  For  example,  the  pow- 
ers of  the  university  and  of  the  military  In- 
stitute, respectively,  are  to  be  found  In  sec- 
tions 1546  and  1585,  respectively,  of  the  Code 
of  1887  (C3ode  1904,  pp.  826,  834).  The  powers 
of  corporations  are  found  In  chapter  46  of  the 
Code  of  1887  under  the  title  of  Corporations: 
Generally.  But  the  Legislature  of  1902-1904 
enacted  a  chapter  (60S)  under  the  distinctive 
title  of  Eminent  Domain  (hereinbefore'  refer- 
red to  as  chapter  46b)  the  provisions  of  which 
are  taken  mainly  from  chapter  46  of  the  Code 
of  1887.  It  added,  however,  some  new  provi- 
sions, among  them  clause  25,  which  reads  as 
follows: 

"If  the  court,  or  the  board  of  supervisors, 
of  any  county,  the  council  of  any  city  or  town, 
the  trustees  of  any  school  district,  the  institu- 
tion for  the  deaf  and  blind,  any  of  the  state 
hospitals,  the  University  of  Virginia,  the  Vir- 
ginia Military  Institute,  or  any  other  institu- 
tion of  this  state,  cannot,  because  of  the  in* 
capacity  of  the  owner,  or  inability  to  agree 
upon  a  price  or  terms,  or  because  the  owner 
cannot,  with  reasonable  diligence,  be  found  in 
this  state,  or  Is  unknown,  agree  on  terms  of 
purchase  with  those  entitled  to  any  land,  build- 
ings, structures,  sand,  earth,  gravel,  water,  or 
other  material  necessary  to  be  taken  and  used 
for  the  purposes  of  such  county,  city  or  town, 
or  school  district,  or  for  the  purposes  of  the 
Institution  for  the  deaf  and  blind,  or  of  any 
such  state  hospital,  or  of  the  University  of 
Virginia,  or  of  the  Virginia  Military  Inadtote, 
or  of  any  other  state  institution,  it  may  acquire 
the  same  by  condemnation  under  the  provisions 
of  this  act,  and  the  proceedings  In  all  such 
cases  shall  be  according  to  the  provisions  of 
this  act  so  far  as  they  can  be  applied  to  the 
same. 


»> 


This  clause  conferred  new  and  enlarged 
powers  on  the  agencies  therein  mentioned, 
and  no  limitations  are  Imposed  on  these  agen- 
cies by  any  provision  of  that  chapter.  But 
the  same  Legislature,  at  the  same  session, 
amended  and  re-enacted  chapters  66  and  67 
of  the  Code  of  1887,  making  many  changes 
and  alterations.  Acts  1902-1904,  pp.  798,  825. 
Prior  to  that  time  section  1488  expressly  ap- 
plied to  trustees  of  dty  schools,  as  well  as 
of  towns  and  counties,  in  providing  that — 

"No  parcel  of  land  thus  condemned  shall  ex- 
ceed forty  square  poles  in  a  dty,  eighty  square 
poles  in  a  town,  or  five  acres  in  the  country." 

By  the  amendment  the  language  quoted 
was  so  changed  as  to  read  ''no  parcel  of 
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land  thus  condemned  ehall  exceed  one  acre 
In  a  town  or  five  acres  In  the  country,"  bnt 
the  farther  proviso  that  no  dwelling,  yard, 
garden  or  orchard  should  be  invaded  was 
left  unchanged.  The  section  In  other  respects 
was  left  practically  unchanged.  But  the 
<!haDges  made  in  section  1538  were  many  and 
radical.  Among  them  was  the  insertion  of 
clause  15  hereinbefore  quoted,  relating  to  the 
condemnation  of  land  for  tiie  use  of  city 
schools.  There  have  been  subsequent  amend- 
ments of  these  sections,  but  they  need  not  be 
referred  to,  as  they  do  not  affect  the  question 
here  at  issue.  Sections  1488  and  1538  as  then 
amended  must  be  read  in  connection  with 
clause  25  of  section  llOSf .  They  were  enact- 
ed by  the  same  Legislature,  at  the  same  ses- 
sion, and  were  parts  of  the  legislative  revi- 
sion of  the  whole  subjects  dealt  with,  in- 
cluding the  power  of  condemnation  by  "the 
trustees  of  any  school  district,'*  whether  of  a 
dty,  town,  or  county.  When  so  read  and 
considered,  they  constitute  a  restriction  on 
the  general  powers  conferred  by  clause  26 
of  section  llOSf ,  and  forbid  the  trustees  of  a 
dty  school,  as  well  as  the  trustees  of  a  school 
In  a  town  or  county,  to  invade  a  dwelling, 
yard,  garden  or  orchard. 

In  S.  &  W.  Ry.  Co.  v.  Commonwealth,  su- 
pra, it  is  said: 

"It  is  a  settled  rule  of  construction  that  all 
statutes  in  pari  materia  should  be  read  and 
construed  togetiier  as  if  they  formed  parts  of 
the  same  statute  and  were  enacted  at  the  same 
time,  and  where  there  is  a  discrepancy  or  dis- 
agreement between  them  such  interpretation 
ahoold  be  given  as  that  all  if  possible  may  stand 
together.  Dillard  v.  Thornton,  29  Grat  (70 
Ya.)  392,  89&  In  that  case  it  is  said  that  the 
rule  applies  with  peculiar  force  in  the  construc- 
tion of  a  code  to  the  several  parts  thereof  which 
relate  to  the  same  subject-matter,  were  conceiv- 
ed by  the  same  minds,  prepared  by  the  same 
hands,  and  adopted  at  the  same  time  by  the 
same  legislative  body.  Easley  v.  Barksdale,  75 
Va.  281;  Bank  v.  Holland,  99  Va.  495,  505, 
39  S.  B.  126,  86  Am.  St.  Bep.  898,  55  L.  R. 
A,  155," 

If  the  contention  of  the  school  board  be 
correct  that  there  are  no  restrictions  on  city 
school  trustees,  then  there  are  none  on  trus- 
tees of  schools  for  towns  and  counties,  for 
clause  25  of  section  1105f  applies  to  all  alike, 
and  the  effect  would  be  a  nullification  of  sec- 
tions 1488,  1522,  and  1538,  which  cannot  be, 
but  the  latter  sections  must  be  held  to  be  a 
restriction  upon  the  powers  conferred  by  the 
former,  or  an  exception  to  the  general  grant. 
Hawkins  y.  Bare,  63  W.  Ya.  431,  60  S.  B.  391. 

It  is  insisted  by  counsel  for  the  school 
board  that  the  amendment  of  clause  25  of 
section  1105f  by  the  Acts  of  1912,  p.  214,  ren- 
ders that  daac^e  inconsistent  with  section 
1488,  and  repeals  it  by  implication  in  so  far 
ms  it  relates  to  such  restrictions,  and  he  em- 


phasizes the  word  "any"  in  the  sentence  de- 
scribing the  proi)erty  which  may  be  condemn- 
ed as  "any  land,  buildings,"  etc.  as  though 
that  word  were  npt .  previously  In  the  sec- 
tion, but  the  amendment  made  no  such 
change.  The  Acts  of  1902-1904  describe  the 
property  whidi  may  be  taken  as  "any  land, 
buildings,''  etc.  and  the  only  change  made  by 
the  amendment  of  1912  was  to  strike  out  the 
words  "building,  structures,"  and  substitute 
in  lieu  thereof  the  words  in  parentheses  in 
the  following  sentence  taken  from  the  amend- 
ment "any  land  (which  land  shall  include 
any  dwelling  house,  buildings,  structures 
thereon),"  etc. 

We  are  of  opinion  that  the  school  board  of 
the  city  of  Harrisonburg  has  no  right  to  have 
condemned  for  its  purposes  a  dwelling,  or  a 
yard,  garden  or  orchard,  regardless  of  the 
quantity  of  land  to  be  taken,  and  for  that 
reason  the  judgment  of  the  drcuit  court  of 
Rockingham  county  should  be  afiOrmed. 

Affirmed. 
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(Supreme  Court  of  Appeals  of  Yirglnia.    Nov. 

20,  1919.) 

1.  MONKT  PAID  ^=s>9— BXTRDEN  TO  PBOVB  UA- 
BIUTV  FOB  ADVANCEMENTS. 

On  motions  for  judgments  by  plaintifiP  as-* 
serting  an  implied  contract  to  repay  him  mon- 
ey advanced  a  bank  for  defendant's  benefit  to 
repair  and  replenish  defendants*  bank  stock,  the 
burden  to  prove  all  the  facts  from  which  the 
alleged  legal  liability  will  arise  rests  on  plaintiff 
asserting  It. 

2.  MoNBT  PAID  ^s>l  —  Advancement  on  be- 
half OF  anotheb. 

Where  plaintiff  advanced  money  to  a  «av- 
ings  bank  to  replenish  and  repair  defendants' 
stock  therein,  under  such  circumstances,  de- 
fendants being  bound  by  natural  justice  and 
equity  to  refund  the  money,  plaintiff  has  a 
cause  of  action  quasi  ez  contractu  to  recover  ft. 

3.  Judgment  ^=s>184— Biixs  of  PABTicuukBs 

NOT  PAST  OF  notices  OF  MOTIONS  FOB  JUDQ- 
MBNTS^ 

Bills  of  particulars  filed  by  plaintiff  follow* 
ing  his  original  notices  of  motions  for  Judg- 
ments were  no  part  of  the  original  or  amend- 
ed notices  of  motion  and  not  to  be  considered 
in  determining  their  snfllciency. 

4.  Judgment  ^=::»184  —  Notices  of  motions 
fob  judgments  stating  conclusions. 

Notices  of  motions  for  judgments  against 
defendants  on  account  of  money  advanced  to  a 
bank  on  their  behalf  to  replenish  and  repair 
their  bank  stock,  if  such  that  defendants  could 
not  reasonably  mistake  their  object,  that  is,  the 
causes  of  action  intended  to  be  stated,  and  it 
the  causes  of  action  were  such  as  entitled  plain- 
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tiff  to  recover,  held  good  on  demnrrer,  though 
stating  some  o£  their  facts  in  the  form  of  con- 
clusions. 

5.  Judgment  <@=»184  —  Noricssor  motions 

FOB  JUDGMENTS   ON    ACCOUNT   OF   ADVANCE- 
MENTS  SUFFICIENT. 

Notices  of  motions  for  judgments  against 
defendants  on  account  of  money  advanced  by 
plaintiff  to  repair  and  replenish  their  bank 
stock,  further  alleging  defendants'  ratification 
of  such  advancement,  held  to  state  cause  of 
action  as  against  demurrer,  being  more  specific 
in  their  allegations  of  fact  than  declarations 
in  indebitatus  assumpsit,  despite  the  allega- 
tion of  ratification,  in  the  nature  of  a  conclu- 
sion of  fact. 

Error  to  Circuit  Court,  Alleghany  County. 

Motions  for  Judgments  by  W.  A.  Rinehart 
against  J.  R.  Pirkey  and  E.  M.  Nettleton.  To 
review  orders  dismissing  the  notices  of  mo- 
tions, movant  brings  error.  Reversed  and 
remanded. 

There  was  the  following  amended  notice  of 
motion  by  the  plaintiff  in  error  (hereinafter 
designated  plaintiff),  in  the  first  above-enti- 
tled case  (certain  parts  of  the  notice  not  ma- 
terial upon  the  issue  before  us  being  omit- 
ted) : 

•To  Mr.  J.  R.  Pirkey: 

"You  will  please  take  notice  that  *  *  *  I 
will  move  the  circuit  court  ♦  •  •  for  a 
judgment  agaiust  you  for  the  sum  of  twenty- 
seven  hundred  dollars  ($2,7(X).00),  with  legal  in- 
terest thereon  from  September  14,  1917,  until 
paid,  the  same  being  due  me  from  you  by  vir- 
tue of  the  following  account,  which  said  ac- 
count is  sworn  to  and  filed  as  a  part  of  this  no- 
tice: 

"  'J.  R*  Pirkey  in  Account  with  W.  A. 

Rinehart. 

**  'September  14,  1917.  To  amount  advanced 
to  the  Covington  Savings  Bank,  Incorporated, 
for  your  benefit  to  repair  and  replenish  your 
forty  (40)  shares  of  stock  on  the  Covington 
Savings  Bank,  Inc.,  on  which  you  have  drawn 
dividends  on  two  occasions  since  your  said 
stock  being  so  repaired  and  replenished,  and 
which  said  sum  of  $2,700  so  advanced  by  me  to 
repair  your  said  stock  you  have  impliedly  prom- 
ised to  pay  me  and  which  said  advancement  of 
$2,700  on  my  part  to  repair  your  said  stock 
was  subsequently  ratified  by  you,  thus  making 
you  liable  to  me  for  $2,700  with  legal  inter- 
est thereon  from  September  14th,  1917,  till 
paid.' 

"[Signed]       W.  A.  Rinehart,  by  CounseL" 

There  was  precisely  the  same  notice  of  mo- 
tion given  E.  M.  Nettleton  in  the  second 
above-entitled  case,  with  like  omissions  as 
above  noted,  except  that  the  amount  claimed 
and  mentioned  in  the  notice  in  such  second 
above-entitled  case  is  "$1,620.00"  and  the 
number  of  shares  of  stock  is  stated  as 
"twenty-four  (24)." 

There  was  a  demurrer  which  was  precisely 
the  same  in  both  of  said  cases,  which,  so  far 
as  material,  was  as  follows: 


"Defendant,  by  his  attorney,  comes  and  de- 
murs to  plaintiff's  amended  notice,  and  for 
grounds  of  demurrer  says,  the  same  is  not  suffi- 
cient in  law,  and  for  further  grounds  of  demur- 
rer defendant    ♦    •    ♦    says: 

"(1)  That  although  the  defendant  states  in 
his  amended  notice  that*  plaintiff  impliedly 
promised  to  pay  the  said  sum  of  money  men- 
tioned in  the  said  amended  notice,  yet  said 
amended  notice  does  not  state  any  facts  upon 
which  such  implied  promise,  in  law,  can  be 
based. 

"(2)  Said  amended  notice  does  not  show  the 
facts  upon  which  or  the  manner  in  which  the 
defendant  ratified  plaintiff's  claim." 

There  was  a  bill  of  particulars  filed  by  the 
plaintiff  following  the  original  notices,  but 
none  was  ordered  or  filed  after  the  filing  of 
the  amended  notices.  The  original  notices 
were  dismissed  by  the  court  below,  after 
which  the  amended  notices  were  filed. 

The  plaintiff  joined  in  the  aforesaid  de- 
murrers to  the  amended  notices,  the  court 
below  sustained  such  demurrers  and  entered 
an  order  in  both  cases  dismissing  the  notices 
of  motion,  and  such  action  of  the  trial  court 
is  the  subject  of  review  brought  before  us  by 
the  assignments  of  error  in  these  cases. 

Haden  &  Haden,  of  Fincastle,  for  plaintiff 
in  error. 

Wm.  Klnckle  Allen,  of  Amherst,  for  de- 
fendants in  error. 

SIMS,  J.  (after  stating  the  facts  as  above). 
As  said  in  Clark  on  Contracts  (1894  Ed.)  f 
314,  p.  757: 

'*The  acts  of  the  parties  may  bring  about  an 
obligation  quasi  ex  contractu.  *  *  *  Where 
one  person  confers  benefits  upon  another  for 
which  the  latter  ought  to  pay,  *  *  *  the 
obligation  rests,  as  said  by  Professor  Keener, 
'upon  the. doctrine  that  a  man  shall  not  be  al- 
lowed to  enrich  himself  unjustly  at  the  expense 
of  another.' " 

This  learned  work  then  proceeds  in  its  text 
to  quote  from  the  opinion  of  this  court  de- 
livered by  Judge  Lee  in  the  cas6  of  Lawson 
V.  Lawson,  57  Va.  (16  Grat.)  230,  at  page  232 
(80  Am.  Dec.  702),  as  follows: 

"The  action  of  indebitatus  assumpsit  for 
money  had  and  received  will  lie  whenever  one 
has  the  money  of  another  which  he  has  no  right 
to  retain,  but  which  ex  sequo  et  bono  he  should 
pay  over  to  that  other.  This  action  has  of  late 
years  been  greatly  extended,  because  founded 
on  principles  of  justice;  and  it  now  embraces 
all  cases  in  which  the  plaintiff  has  equity  and 
conscience  on  his  side  and  the  defendant  is 
bound  by  ties  of  natural  justice  and  equity  to 
refund  the  money.  In  such  a  case,  no  express 
promise  need  be  proved,  because  from  such 
relation  between  the  parties  the  law  will  imply 
a  debt  and  give  this  action  founded  on  the  equi- 
ty of  the  plaintiffs  case,  as  it  were  upon  a 
contract,  'quasi  ex  contractu,'  as  the  Roman 
law  expresses  it,  and  upon  this  debt  founds  the 
requisite  undertaking  to  pay." 
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[t]  The  alleged  causes  of  action,  if  they  ex- 
ist, must  have  arisen  under  the  legal  prin- 
ciple above  mentioned.  Such  is  the  character 
of  such  causes  of  action.  Of  course,  the  bur- 
den of  proving  all  of  the  facts  from  which 
the  alleged  legal  liability  will  arise  rests  upon 
the  plaintiff  who  asserts  such  liability.  How 
far  the  pleading  of  such  a  plaintiff  must 
descend  into  allegation  of  particulars,  if  at 
all,  beyond  the  general  allegation  of  such 
facts  as  may  be  sufficient  to  so  apprise  the 
defendant  of  the  cause  of  action  which  he 
is  called  upon  to  defend  that  he  cannot  rea- 
sonably mistake  what  cause  of  action  is  al- 
leged, is  the  subject  of  controversy  in  the 
case  before  us. 

[2]  The  actions  in  the  cases  before  us  may 
be  maintained  if  the  relationship  and  acts 
of  the  parties  bring  the  cases  within  the 
operation  of  the  principle  of  law  above  men- 
tioned. It  would  be  out  of  place  for  us,  in 
the  consideration  of  the  cases  on  the  demur- 

■ 

rers  to  the  notices,  to  enter  upon  any  state- 
ment of  what  relationship  and  acts  of  the 
parties  would  or  would  not  make  a  case  for 
the  plaintiffs  to  which  the  legal  principle 
mentioned  would  be  applicable.  Our  consid- 
eration must  be  confined  to  the  question  of 
whether  the  amended  notices  of  motion  set 
out  matter  of  ftict  sumdent  to  maintain  the 
actions. 

[3]  Before  proceeding  to  deal  with  the 
question  Just  stated,  we  should  observe  that 
the  position  is  taken  in  the  brief  for  the  de- 
fendants that  the  bills  of  particulars  referred 
to  in  the  statement  of  the  case  preceding  this 
opinion  are  no  part  of  the  original  or  amend- 
ed notices  of  motion,  citing  a  number  of  au- 
thorities and  among  them  George  Campbell 
Co.  V.  George  Angus  Co.,  91  Va.  441,  22  S.  B. 
167.  That  position  is  unquestional^ly  correct. 
On  the  question  of  the  sufficiency  of  their  al- 
legation, the  amended  notices  must  stand  or 
fall  alone,  unaided,  in  so  far  as  the  demur- 
rers are  concerned,  by  the  bills  of  particulars 
which  were  filed,  or  any  which  could  be  filed, 
in  the  cases.  And  the  bills  of  particulars 
which  were  filed  went  out  of  the  cases  with 
the  original  notices  when  the  latter  were  dis- 
missed (Kelsey  ▼.  Punderford,  76  Conn.  277, 
66  AtL  579),  and  cannot  be  considered  by  us 
as  any  part  of  the  records  before  us. 

[4]  Coming  now  to  the  question  of  the  suf- 
ficiency or  insufficiency  of  the  amended  no- 
tices: 

Under  the  statutory  procedure  by  motion 
the  notice  takes  the  place  of  the  writ  and 
declaration.  Burks' PI.  &  Pr.  8  97,  p.  169.  But 
it  does  not  follow  ftom  this  that  a  notice 
most  be  as  specific  in  its  allegations  of  fact 
as  is  essential  to  the  validity  of  a  declara- 
tion, for  if  that  were  so  the  object  of  the 
statute  law  in  putting  in  force  this  reform 
In  pleading — which  among  other  things  is 
**to  simplify  and  shorten  pleadings    •    ^    •" 
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(Burks  on  PL  &  Pr.  §  97,  p.  168)— would  be 
in  part,  at  least,  defeated. 

As  said  in  the  learned  and  valiiable  work 
Just  quoted,  concerning  notices  in  a  proceed- 
ing by  motion  under  our  statute  law  on  the 
subject: 

"They  are  viewed  with  great  indulgence  by 
the  courts;  and  if  the  terms  of  the  notice  be 
general,  the  court  will  construe  it  favorably, 
and  apply  it  according  to  the  truth  of  the  case, 
so  far  as  the  notice  will  admit  of  such  applica- 
tion. If  it  be  such  that  the  defendant  cannot 
mistake  the  object  of  the  motion,  it  will  be 
sufficient"— citing  Virginia  cases.  Burks'  PL 
&  Pr.  §  97,  p.  169. 

This,  of  course,  means  tliat  the  notice  is 
good  on  demurrer  if  the  defendant  cannot 
reasonably  mistake  its  object  And  as  said 
in  the  opinion  of  the  court  delivered  by 
Judge  Buchanan  in  Union  Central  Life  Ins. 
Co.  V.  Pollard,  94  Va.  146,  at  pages  153,  154, 
26  S.  E.  421,  422  (36  L.  B.  A.  271,  64  Am. 
St  Bep.  716): 

"If  the  notice  be  such  that  the  defendant  can- 
not mistake  its  object,  it  wHI  be  sufficient. 
•  •  •  If  the  defendant  desires  more  specific 
information  of  the  plaintiff's  claim  than  is  con- 
tained ta  the  notice,  he  has  the  right  to  move 
the  court  to  order  the  plaintiff  to  ffie  a  state- 
ment of  the  particulars  of  his  claim.  If  the 
court  makes  such  order  and  the  plaintiff  fails 
to  comply  with  it,  the  court  may  exclude  evi- 
dence of  any  matter  not  so  plainly  described 
in  the  notice  as  to  give  the  defendant  infor- 
mation of  its  character.    Code,  {  3249." 

It  is  true  that  this  court  held  in  Security 
Loan  Co,  v.  Fields,  110  Va.  830,  67  S.  E.  342, 
that  the  notice  must  state  a  case  in  which, 
if  true,  the  plaintiff  is  entitled  to  recover. 
Of  the  correctness  of  that  statement  of  the 
law,  as  applicable  to  that  particular  charac- 
ter of  case,  we  have  no  sort  of  doubt.  There 
the  liability  of  the  defendant,  an  indorser, 
depended  upon  the  existence  of  the  facts  of 
the  presentmait  for  payment  at  maturity  and 
the  notice  having  been  given  of  the  dishonor 
of  the  note.  These  essential  facts  were  not 
in  any  way  alleged  in  the  notice.  The  ques- 
tion there  presented  was,  not  whether  a  no- 
tice containing  a  general  allegation  of  such 
facts  in  the  form  of  a  conclusion  of  fact  was 
sufficient  but  whether  a  notice  in  which 
there  was  an  entire  absence  of  the  allegation 
of  such  facts  was  sufficient 

Certainly,  the  notices  under  consideration 
are  not  insufficient  to  "state  a  case,"  L  e.,  to 
state  a  cause  of  action,  merely  because  they 
are  general  in  their  terms.  That  is  to  say, 
they  do  not  fail  to  sufficiently  state  a  cause 
of  action  merely  because  such  statement  ia 
in  the  form  of  conclusions  of  fact  This  is 
true  in  general  of  declarations,  and  a  fortiori 
must  be  true  of  notices.  Therefore,  without 
entering  here  upon  the  interesting  subject  of 
Just  how  far  the  informality  permitted  in  a 
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notice  will  allow  it  to  fall  short  of  the  allega- 
tions of  fact  required  In  a  declaration,  we 
deem  it  sufficient  to  say  concerning  the  cases 
before  us  that  if  the  notices  are  such  that 
the  defendants  could  not  reasonably  mistake 
their  object  (i.  e.,  could  not  reasonably  mis- 
take the  causes  of  action  intended  to  be  stat- 
ed therein),  and  such  causes  of  action*  if  they 
exist,  are  such  as  entitled  the  plaintiffs  to 
recover,  the  notices  are  good  on  demurrer, 
although  they  state  some  of  the  facts  in  the 
form  of  conclusions  of  fact 

[CG  ^ow  we  find  on  reading  the  notices, 
copied  in  the  statement  preceding  this  opin- 
ion, that  they  are  more  specific  in  their  alle- 
gations of  fact  -than  would  have  been  the 
common  count  of  indebitatus  assumpsit,  if 
that  form  of  action  had  been  used  by  the 
plaintiffs,  and  they  state  causes  of  action  in 
which  the  plaintiffs  are  entitled  to  recover 
if  the  common  count  just  mentioned  would 
have  done  so. 

Declarations  in  assinnpsit,  containing  the 
common  count  just  mentioned,  would  have 
been  unquestionably  sufficient  to  maintain 
the  actions  in  the  cases  before  us  and  would 
be  held  good  on  demurrer  in  such  cases.  The 
contract  involved  in  these  cases  is  in  truth 
a  liquidated  claim,  the  pleading  of  which  at 
common  law  was  reduced  to  the  short  state- 
ment of  the  existence  of  a  debt,  and  the 
count  of  indebitatus  assumpsit  was  adopted 
as  a  sufficient  form  for  such  a  pleading. 
Clark  on  Contracts  (1894  Ed.)  |  311,  pp.  754, 
755.  And  yet  such  count  would  have  been 
mem  general  in  its  allegations  than  the  no- 
tices aforesaid.  That  count  would  have  al- 
leged merely  that — 

**The  said  defendant  was  indebted  to  the  said 
plaintiff  •  •  ♦  hi  the  sum  of  $2,70(y*  (in 
the  one  case,  and  $1,620  in  the  other)  "for 
money  before  that  time  lent  and  advanced  to 
and  paid,  laid  out  and  expended  for  the  said 
defendant,  and  at  his  *  *  *  special  instance 
and  request." 

Such  declarations  would  not  have  informed 
the  defendants  to  whom  the  money  was  alleg- 
ed to  have  been  paid,  whetlier  to  the  defend- 
ant or  to  some  other  person,  or,  if  the  lat- 
ter, to  what  other  person^  or  whether  it  was 
paid  out  as  a  loan,  or  otherwise,  or  for 
what  purpose  or  what  was  the  nature  of  the 
transaction  in  which  it  was  paid  out,  or  how 
the  defendant  was  benefited.  Nor  would  the 
allegation  of  the  pajring  out  at  the  "special 
instance  and  request"  of  the  defendants  have 
conveyed  the  information  to  the  defendants 
that  it  was  alleged  that  they  had  in  fact 
made  such  request.  For,  as  is  well  under- 
stood, such  count  in  a  declaration  in  assump- 
sit, **resls  only  on  a  legal  liability  springing 
out  of  a  consideration  received"  (note  of  Hare 
&  Wallace  to  case  of  Cutter  v.  Powell,  2 
Smith's  Lead.  Cas.  [5th  Am.  Ed.]  22-63) ;  that 
is  to  say,  such  count  rests  upon  an  implied 
promise  which  the  law  infers  in  the  absence 


of  any  express  promise,  because^  ex  sequo  et 
bono,  such  a  promise  should  be  so  inferred. 
Such  a  declaration  does  not  inform  a  defoid- 
ant  that  the  expenditure  alleged  was  in  fact 
made  "at  his  *  *  *  special  instance  and 
request,*'  since  the  defendant  must  be  taken 
to  know  that  such  phraseology  is  merely 
formal  and  fictitious,  and  that  its  true  mean- 
ing is  that  i|:  charges  that  the  law  has  im- 
plied the  promise,  and  hence  that  the  defend- 
ant has  "impliedly  promised"  to  repay  the 
money  to  the  plaintiff.  Burks'  PL  &  Pr.  S 
86^  p.  124  et  seq. 

Comparing  the  notices  under  consideration 
with  the  common  count  of  indebitatus  as- 
sumpsit, we  see  therefore  that  the  notices 
give  to  the  defendants  all  of  the  information 
concerning  the  causes  of  action  that  such 
count  would  have  given,  if  used  by  the  plain- 
tiffs in  actions  of  indebitatus  assumpsit, 
namely,  that  the  said  defendants  were  indebt- 
ed to  the  said  plaintiff  in  the  sum^  of  money 
aforesaid,  which  were  on  a  certain  day, 
which  is  named,  "advanced"  for  the  said  de- 
fendants, and  which  they  have  "impliedly 
promised"  to  repay  to  the  plaintiff.  And  the 
notices  give,  in  addition,  more  definite  and 
specific  information  to  the  defendants,  name- 
ly, to  whom  the  money  is  alleged  to  have 
been  paid,  the  purpose  ft>r  which  it  was 
paid,  the  nature  of  the  transaction  in  which 
it  was  paid,  how  the  defendants  were  bene- 
fited, and  adds  the  additional  allegation  of 
fact  (albeit  that  it  is  a  conclusion  of  fact) 
that  the  defendants  subsequently  to  the  al- 
leged action  of  the  plaintiff  "ratified"  such 
action,  and  in  that  way  also  made  themselves 
"liable"  to  the  plainUff,  1.  e.,  in  that  way 
also  "impliedly  promised"  to  repay  the  money 
to  the  plaintiffs. 

With  resfpect  to  the  allegation  of  ratifica- 
tion: Of  course,  no  act  of  another  can  be 
ratified  without  the  person  ratifying  having 
had  knowledge  of  the  act  before  or  at  the 
time  of  such  ratification.  But  an  allegation 
of  ratification  necessarily  includes  the  alle- 
gation of  such  existence  of  such  knowledge, 
since  without  the  latter  the  former  fact  could 
not  exist.  Ratification  is  the  ultimate  fact 
in  sudi  case.  The  allegation  of  ratification 
assumes  the  existence  of  the  knowledge 
aforesaid  as  a  conclusion,  but  it  is  a  natural 
and  indeed  a  necessary  conclusion  and  is  a 
conclusion  of  fact 

To  summarize: 

The  notices  allege,  even  as  specifically  as 
declarations  of  indebitatus  assumpsit  would 
have  done,  the  ultimate  fact  that  the  money 
was  advanced  by  the  plaintiff  for  the  bene- 
fit of  the  defendants,  and  substantially  the 
further  ultimate  fact  that  this  was  done  un- 
der such  circumstances  that  the  case  is  one 
of  that  character  in  which  the  law  implies 
a  promise  on  the  part  of  the  defendants  to 
repay  the  plaintiff,  the  money  so  advanced. 

The  notices  also  allege  the  still  farther 
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Ultimate  fact  that  the  defendants  ratified  the 
plalntifTs  claim  in  such  a  manner  that  the 
case  is  one  of  the  character  aforesaid. 

The  notices  in  addition  descend  mudi  more 
into  detail  of  allegation  of  the  facts  in  part 
constituting  the  proof  of  said  ultimate  facts 
than  declarations  in  indebitatus  assumpsit 
would  have  done,  and  on  the  whole  the  no- 
tices are  such  that  the  defendants  could  not 
reasonably  mistake  the  object  of  the  motions, 
i.  e.,  could  not  reasonably  mistake  the  causes 
of  action  intended  to  be  alleged  therein. 

We  are  of  opinion,  therefore,  that  the  no- 
tices are  sufficient  to  entitle  the  plaintiff  to 
go  to  trial  of  the  actions  aforesaid. 

What  is  said  in  Union  Central  Life  Ins. 
Ck).  v.  Pollard,  supra  (94  Va.  at  pages  153, 
154,  26  S.  £.  421,  36  L.  R.  A.  271,  64  Am. 
St.  Rep.  71^,  above  quoted,  in  regard  to  the 
right  of  the  defendant  to  move  the  court  to 
order  the  plaintiff  to  file  a  bill  of  particulars, 
and  that  if  the  court  makes  such  order  and 
the  plaintiff  fails  to  comply  with  it,  the  court 
may  exdude  evidence  of  any  matter  not  so 
plainly  described  in  the  notices  as  to  give 
the  defendants  information  of  its  character, 
is  applicable  to  these  cases;  and  it  will  de- 
pend upon  the  evidence  before  the  court  on 
the  trial  of  the  cases,  If  such  trials  are  had, 
whether  the  'plaintiff  is  entitled  to  recover 
of  the  defendants  upon,  the  legal  principle 
above  adverted  to.  And  upon  the  last-men- 
tioned subject  we  wish  to  be  understood  as 
expressing  no  opinion.* 

The  Judgments  under  review  will  therefore 


diction  to  proceed  by  criminal  warrant  for  vio- 
lation of  ordinances  imposing  license  taxes. 

3.  Licenses  ^=»41— Pbocedttbb  undeb  wab- 
bant  fob  violation  of  obdinance  babm- 
less  if  ebbob. 

If  it  was  irregular  for  a  dty  to  proceed 
under  a  criminal  warrant  against  a  telegraph 
company  for  a  violation  of  an  ordinance  pre- 
Bcrlbing  a  license  tax  and  providing  that  a  de- 
linquent may  be  summoned  before  the  police 
justice  to  show  cause  why  it  should  not  be 
fined,  it  was  not  reversible  error,  where  no  ar- 
rest was  made  under  the  warrant  and  it.  was 
merely  treated  as  a  summons  to  show  cause, 
as  the  process  could  have  been  corrected  under 
Code  1904,  §  4107. 

4.  Gbiminal   ukw    €s»200(ll)— CoNCLirsivE- 

NESS  OF  FINDINGS  OF  FACT  BT^LOWEE  OOUBT. 

In  proceeding^i  to  fine  corporation  for  doing 
business  without  paying  tax,  finding  of  a  cor- 
poration court,  in  the  absence  of  a  jury,  is  en- 
titled to  the  same  weight  as  the  verdict  of  a 
jury. 

6.  OOMUBBOB  ^=s>69~-MUNICIPAi:<  LICENSE  TAX 
NOT  BITBDEN  ON  INTEBSTATE  COMMEBCE. 

A  license  tax  by  a  city  against  a  telegraph 
company  engaged  in  intrastate  and  interstate 
commerce  cannot  be  shown  to  be  unconstitu- 
tional as  a  burden  upon  interstate  commerce 
by  merely  showing  that  the  ta^x,  if  sustained, 
would  necessitate  a  contribution  from  inter- 
state commerce  business. 

Error  to  Corporation  Court  of  Charlottes- 
ville. 

Proceeding   by   warrant  by   the   City   of 


be  reversed,  the  demurrers  will  be  overruled,    Charlottesville  against  the  Postal  Telegraph- 


and  the  cases  remanded  to  the  court  below 
for  further  proceedings  to  be  had  therein,  if 
the  parties  are  so  advised,  not  in  conflict 
with  this  opinion. 
Beversed  and  remanded. 


(126  Va.  800) 

POSTAL  TBLEGRAPH-CABLB  CO.  v.  OITT 
OF  CHARLOTTESVILLE. 

(Supreme  Conrt  of  Appeals  of  Virginia.    Nov. 

20,  1919.) 

1.  COBFOBATIONS  ^=»526— CORPOBATIONS  UA- 
BLE  TO  INDICTMENT  OB  OTHBB  GBIMINAL  PBO- 
GB88. 

A  corporation  Is  liable  to  indictment  or  oth- 
er criminal  process. 

2.  Licenses  ^5»41— Pbocedube  ttndbb  Wab- 
bant  to  obtain  fine  fob  violation  of  ob- 
DINANCE. 

Under  an  erdinance  of  tlie  city  of  Char- 
lottesville, prescribing  a  license  tax  for  tele- 
graph companies  and  providing  that  a  delin- 
quent may  be  summoned  before  the  police  jus- 
tice to  show  cause  why  it  should  not  be  fined 
for  violation  thereof,  the  city  was  not  limited 
to  such  procedure,  in  view  of  Acts  1914,  c.  258, 
f  31,  and  City  Code,  §  213,  conferring  jurls- 


Cable  Company  to  show  cause  why  it  should 
not  be  fined  for  conducting  intrastate  tele- 
graph business  without  having  paid  a  li- 
cense tax.  There  was  a  Judgment  imposing 
a  fine,  and  the  defendant  brings  error.  Af- 
firmed. 

John  N.  Sebrell,  Jr.,  of  Norfolk,  for  plain- 
tifT  in  error. 

Allen  &  Walsh  and  Gething  O.  Miller,  all  of 
Charlottesville,  for  defendant  in  error. 

WHITTLE,  P.  This  was  a  proceeding  by 
warrant  issued  by  a  police  Justice  of  the  dty 
of  Charlottesville  against  the  plaintiff  in 
error  to  show  cause  why  it  should  not  be 
fined  for  conducting  intrastate  telegraph  busi- 
ness^ therein  without  having  paid  the  license 
tax  of  $100  imposed  by  dty  ordinance  for 
that  privilege.  The  punishment  prescribed 
for  violation  of  the  ordinance  is  a  fine  of  not 
less  than  $2.50  nor  more  than  $10  for  each 
day's  default  From  a  Judgment  of  the  po- 
lice Justice,  imposing  a  fine  of  $200  for  con- 
tinuing dellnquendes,  the  company  appealed 
to  the  corporation  court  of  the  dty,  and, 
neither  party  requiring  a  Jury,  the  court 
found  the  defendant  guilty  as  charged  in 
the  warrant  and  fixed  its  fine  at  $190.  To 
that  judgment  this  writ  of  error  was  awarded. 


«s»For  otber  cases  see  same  topic  and  KBY-NUMBBR  in  all  Key -Numbered  DlgesU  and  Indexes 
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Plaintiff  In  error  assigns  two  errors: 

First  Because  the  court  did  not  have 
Jurisdiction  to  proceed  by  criminal  warrant, 
the  remedy  being  by  civil  process  only;  and 

Second.  Because  the  ordinance  is  unconsti- 
tutional, Imposing  a  burden  on  interstate 
commerce. 

[1]  1.  Whatever  may  have  been  the  hold- 
ing of  earlier  cases  as  to  the  nonliability  of 
a  cori>oratlon  to  indictment  or  other  criminal 
process,  the  rule  has  long  been  otherwise  in 
many  states  of  the  Union,  Including  Virginia. 
Commonwealth  v.  Swift  Run  Gap  Co.,  2  Va. 
Cas.  (4  Va.)  362 ;  N.  &  W.  By.  Co.  v.  Common- 
wealth, 93  Va.  749,  24  S.  E.  837,  34  L.  R.  A. 
105,  57  Am.  St.  Rep.  827.  See,  also,  7  R.  C. 
L.  764  et  seq.,  where  the  subject  is  discussed. 
Moreover,  the  charter  of  the  city  of  Char- 
lottesville expressly  confers  Jurisdiction  to 
proceed  by  criminal  warrant  for  violation  of 
ordinances  imposing  license  taxes.  Acts  1914, 
f  31,  p.  449 ;   aty  Code,  §  213. 

[2,  8]  It  is  true  the  ordinance  prescribing 
the  license  tax  in  the  instant  case  provides 
that  the  delinquent  may  be  summoned  be- 
fore the  police  justice  to  show  cause  why  it 
should  not  be  fined  for  violation  of  the  ordi- 
nance, but  that  procedure  is  not  exclusive; 
and  though  In  form  the  process  was  a  crim-, 
inal  warrant,  nevertheless,  no  arrest  was 
made  under  It,  and  it  was  merely  treated  as 
a  summons  to  show  cause.  If  objectionable 
in  form,  the  process  could  have  been  cor- 
rected under  Va.  Code  1904,  {  4107.  Besides, 
the  procedure  in  this  instance  was  similar  to 
that  employed  In  Postal  Telegraph-Cable  Co. 
V.  City  of  Norfolk,  118  Va.  455,  87  S.  B.  555, 
where  a  fine  was  Imposed  upon  the  same  com- 
pany for  violation  of  a  similar  ordinance. 

It  is  obvious  that  plaintiff  in  error  was 
not  prejudiced  by  the  form  of  the  process, 
and  the  irregularity.  If  irregularity  it  was, 
does  not  constitute  reversible  error.  Burks* 
PI.  &  Pr.  774. 

2.  The  second  assignment  upon  which  a 
reversal  of  the  Judgment  is  asked  is  "that  the 
ordinance  Is  unconstitutional,  being  a  burden 
upon  interstate  commerce." 

To  maintain  that  contention  plaintiff  in 
error  introduced  Its  books  and  two  witnesses, 
the  assistant  treasurer  and  district  super- 
intendent The  former  was  not  the  book- 
keeper and  did  not  make  the  original  entries, 
and  the  district  superintendent  admitted  that 
he  had  no  connection  with  the  "financial  end 
of  the  business."  These  witnesses  necessarily 
relied  upon  information  derived  from  others, 
and,  in  the  absence  of  relevant  facts  within 
their  own  knowledge,  sought  to  formulate  a 
theory  largely  based  upon  the  ratio  that  ex- 
pense bears  to  revenue  between  the  intra- 
state and  interstate  telegraphic  traffic  to 
show  that  if  the  tax  be  sustained  it  must 
trench  upon  Interstate  revenue. 

[4,  6]  The  Intelligent  Judge  of  the  corpora- 


tion court,  who  tried  this  case  without  a 
Jury,  was  of  opinion  that  the  evidence,  if 
admissible,  was  Insufficient  to  establish  the 
contention  that  the  ordinance  was  unconsti- 
tutional. In  these  circumstances,  the  Judg- 
ment of  the  lower  court  is  entitled  to'  the 
same  weight  as  the  verdict  of  a  Jury.  Burks* 
PI.  &  Pr.  767.  Besides,  that  character  of 
evidence  has  been  condemned  as  Insufficient 
both  by  this  court  and  by  the  Supreme  Court 
of  the  United  States.  Postal  Telegraph-Ca- 
ble Co.  V.  City  of  Norfolk,  supra ;  Postal  Tel- 
egraph-Cable Co.  ▼.  City  of  Richmond,  249 
U.  S.  252,  89  Sup.  Ct  265,  63  L.  Ed.  590. 

The  last-named  case  in  essence  holds  that 
the  superadded  circumstances  relied  on  by 
plaintiff  in  error  to  differentiate  the  instant 
case  from  the  Norfolk  City  Case  are  Inade- 
quate to  establish  the  contention  that  the 
ordinance  is  a  disguised  attempt  to  tax  in- 
terstate commerce.  The  indentlty  of  the 
questions  presented  by  the  record  in  this  case 
and  in  Postal  Tel.  etc.,  Co.  v.  City  of  Rich- 
mond, supra,  is  vouched  for  in  the  following 
excerpt  from  the  petition  for  a  writ  of  error 
(the  same  counsel  representing  the  telegraph 
company  in  both  cases) : 

"There  is  now  pending  in  the  Supreme  Court 
of  the  United  States  the  case  of  Postal  TeL- 
Cable  Co.  v.  City  of  Richmond,  which  pre- 
sents this  very  question  and  in  which  the  court 
lias  refused  the  motion  of  the  city  to  dismiss 
or  affirm.  That  case  is  expected  to  be  reached 
for  argument  in  December." 

In  point  of  fact,  the  unanimous  opinion  of 
the  court,  affirming  the  decree  of  the  District 
Court  of  the  United  States  for  Che  Eastern 
District  of  Virginia,  was  handed  down  by 
Mr.  Justice  Clarke  on  March  17, 1919.  There, 
as  here,  the  effort  was  made  by  supplemen- 
tary evidence  to  strengthen  the  weak  places 
pointed  out  in  the  opinion  of  this  court  in 
the  Norfolk  Case.  The  learned  Justice  (249 
U.  S.  at  page  257,  39  Sup.  Ct.  265,  63  L.  Ed. 
590),  observes: 

"Except  for  the  contention  that  this  record 
shows  affirmatively  and  clearly  that  the  taxes 
complained  of  are  necessarily  unreasonable  and 
a  burden  upon  interstate  commerce,  the  case 
could  well  be  disposed  of,  without  discussion, 
on  the  authority  of  decided  cases.' 


» 


Again  249  U.  S.  at  page  258,  39  Sup^  Ct 
266  (63  L.  Ed.  590),  it  is  said : 

•*  •  •  •  A  careful  examination  of  the  rec- 
ord fails  to  convince  us  that  it  contains  that 
clear  and  convincing  evidence  that  the  tax  thus 
falls  upon  interstate  commerce,  which  is  nec- 
essary to  Justify  a  finding  that  the  ordinance 
is  unconstitutional  and  void." 

On  page  259  of  249  U.  S.,  at  page  266  of 
39  Sup.  Ct.  (63  L.  Ed.  590),  we  ouote: 

"Even  if  the  net  retuf'ms  from  the  intrastate 
business  should  not  equal  such  tax,  and  it  must 
be  paid  from   interstate  earnings,   tills  alone 


Va-) 


TOWN  OF  APPAIiACHIA  ▼.  MAIXOUS 

(101  S.E.> 


359 


wonld  not  be  condusive  against  its  validity.  If  | 
the  method  of  doing  interstate  business  nec- 
essarily imposes  duties  and  liabilities  upon  a 
municipality,  it  may  not  be  charged  with  the 
cost  of  these  without  just  compensation.  Even 
interstate  business  must  pay  its  way— in  this 
case  for  its  right  of  way  and  the  expense  to 
others  incident  to  the  use  of  it.  *  *  *  Such 
compensation  should  also  include  the  expense 
of  inspection  of  the  poles  and  wires  used,  and 
of  such  supervision  of  the  business  *  *  * 
conducted  in  the  streets  as  may  be  reasonably 
necessary  to  secure  the  safety  of  life  and  prop- 
erty of  the  inhabitants  and  of  the  users  of  the 
streets;  but  with  the  authority  in  the  courts, 
on  proper  application,  to  determine  whether, 
under  the  conditions  prevailing  in  a  given  case, 
the  charge  made  is  reasonably  proportionate  to 
the  service  to  be  rendered  and  the  liabilities  in- 
volved, or  whether  it  is  a  disguised  attempt  to 
impose  a  burden  on  interstate  commerce." 

ConcludiDg,  at  page  261  of  249  U.  S.,  at 
page  267  of  3D  Sup.  Ct  (63  L.  Ed.  590),  it  la 
said: 

"But  municipal  ordinances,  which  for  consti- 
tutional inquiry  are  deemed  state  laws,  will  be 
declared  void  only  where  clearly  shown  to  be 
unconstitutional,  and  this  very  certainly  can- 
not be  said  of  the  ordinances  in  thi8>  case,  as- 
sailed, as  they  are,  upon  inadequate  evidence 
and  upon  purely  empirical  calculations  which 
we  are  asked  to  adopt.' 


ft 


In  this  case  the  reasonableness  of  the  tax 
exacted,  the  character  and  volume  of  busi- 
ness considered,  would  seem  to  refute  the 
suggestion  that  It  Is  a  disguised  attempt  to 
impose  a  burden  on  Interstate  commerce. 
However  that  may  be,  the  Identity  of  the 
question  Involved  being  conceded,  and  the 
character  of  evidence  In  both  cases  being  sub- 
stantially the  same,  the  decision  In  the  Rich- 
mond Case  Is  conclusive  and  renders  further 
discussion  of  this  case  unnecessary. 

The  Judgment  complained  of  is  without 
error,  and  must  be  affirmed. 

Affirmed* 


(128  Vft.  419) 

TOWN  OF  APPALACHIA  v.  MAINOUS. 

(Supreme  Court  of  Appeals  of  Virginia.     Nov. 

20,  1919.) 

1.  JXTDOMENT  ^=s>342(4)— TDIB  OF  APPIJCA- 
TI0I7  TO  SET  ASIDE  JUDGMENT  ENTERED  IN 
VACATION. 

Under  Code  1904,  |  8427,  a  judgment  en- 
tered during  vacation  was  a  final  judgment; 
the  case  standing  on  the  same  footing  as  a  judg- 
ment rendered  in  term  would  stand  after  ad- 
journment of  court,  and  the  trial  court  has  no 
power  to  hear  motions  or  to  vacate  for  miscon- 
duct of  judge  or  other  cause. 

2.  JUDOMENT  ^=»212— JUDOHENT  XNTBBSD  HT 
▼▲CATION. 

A  judgment  at  law  entered  In  vacation 
stands  on  the  same  footing  as  a  final  decree  en- 


tered in  a  suit  in  chancery  in  vacation;    Code 
1904,  S  3427,  being  applicable  to  both. 

3»  Appeal  and  ebbob  ^=^1008(2)— Review  of 
judgment  whebe  juby  was  waived. 

Where  a  jury  is  waived,  and  all  matters  of 
law  and  fact  are  submitted  to  the  judge  for 
decision,  his  judgment  is  entitled  to  the  same 
weight  as  the  verdict  of  a  jury,  and  will  not 
be  disturbed)  where  evidence  is  conflicting. 

Error  to  Circuit  Court,  Wise  County. 

Proceeding  by  the  Town  of  Appalachia 
against  one  Mainous.  Judgment  for  defend- 
ant, and  plaintiiX  brings  error.    Affirmed. 

C.  E.  McCorkle,  of  Wise,  for  plaintiff  In  er- 
ror. 

Morton  &  Parker,  of  Appalachia,  for  de- 
fendant In  error. 

BTJRKS,  J.  This  is  a  writ  of  error  to  a 
judgment  of  the  circuit  court  of  Wise  coun- 
ty, awarding  to  the  defendant  In  error  $1,500 
damages  for  Injury  to  his  premises  by  reason 
of  a  change  in  the  grade  of  one  of  the  streets 
of  the  town. 

It  is  conceded  by  both  parties  that  the  pro- 
ceedings were  regular  and  in  accordance  with 
the  statute  In  such  case  made  and  provided, 
but  the  plaintiff  In  error  assigns  two  errors 
to  the  proceedings  in  the  trial  court 

''First,  that  during  the  progress  of  the  trial 
his  honor,  the  trial  judge,  bad  improperly  ac- 
cepted food  and  entertainment  from  the  de- 
fendant; and,  secondly,  that  the  judgment  was 
excessive. 


» 


Before  discussing  these  assignments,  it  is 
proper  to  give  the  disclaimer  of  counsel  for 
the  plaintiff  In  error  of  any  Intention  to  re- 
flect upon  the  honorable  Judge  of  the  circuit 
court,  whose  Integrity  Is  above  reproach. 
They  say: 

"We  desire  that  it  be  clearly  understood  at 
the  outset  that  in  raising  this  point  there  is  no 
charge,  nor  even  a  suggestion,  that  the  hon- 
orable trial  judge  was  actuated  by  any  improper 
motive,  and  any  reflection  on  his  character  or 
integrity  is  expressly  disdaimed." 

When  the  case  was  called  for  trial,  It  was 
agreed  by  the  parties  that  all  questions  of 
law  and  fact  should  be  submitted  to  the 
judge  of  the  court  for  hearing  and  decision  In 
vacation,  without  the  intervention  of  a  jury ; 
and  at  a  subsequent  day,  and  in  the  vacation 
of  the  court,  the  judge  of  the  court,  after 
hearing  all  the  evidence  of  both  parties,  and 
after  a  personal  insi)ection  of  the  premises, 
rendered  judgment  in  favor  of  the  defendant 
in  error  against  the  plaintiff  in  error  for  the 
sum  of  $1,600,  with  Interest  from  the  date 
of  the  Judgment,  and  for  the  costs.  On  the 
date  of  the  Judgment,  the  judge  of  the  court 
made  and  addressed  to  the  clerk  of  the  court 
the  following  memorandum: 


For  other  cmmo  mo  samo  toplo  and  KBY-NUMBBR  la  all  Koy-Numberod  DigeoU  and  Induto 
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"It  being  intimated  to  the  conrt  that  the  plain- 
tiff desires  to  present  to  the  Supreme  Ck)art  of 
Appeals  of  Virginia  a  petition  for  writ  of  er- 
ror to  the  judgment  rendered  against  the  plain- 
tiff, the  town  of  Appalacbia,  on  motion  of  the 
plaintiff,  hv  its  attorney,  and  by  agreement  of 
counsel,  it  is  ordered  that  the  plaintiff  shall 
have  90  days  from  this  date  in  which  to  pre- 
sent to  the  court,  or  the  judge  thereof  in  vaca- 
tion, its  bills  of  exceptions  to  the  judgment 
herein  rendered,  and  that  no  execution  issue 
on  this  judgment  untU  the  expiration  of  said  pe- 
riod of  90  days. 

"This  14th  day  of  August,  1918.** 

[1, 2]  This  memorandtim  made  at  the  time 
the  Judgment  was  entered,  was  sufficient  to 
show  that  the  plaintiff  in  error  excepted  to 
the  Judgment  of  the  conrt,  and  that  it  had 
90  days  from  that  date  within  which  to  file 
Its  bills  of  exceptions  to  rulings  which  the 
trial  court  had  made  at  the  hearing.  It  did 
not  authorize  any  other  or  further  objections 
to  be  made  at  any  subsequent  time.  The 
Judgment,  when  entered,  was  a  final  Judg- 
ment, and  the  Judge  of  the  trial  conrt  had  no 
further  power  over  it.  He  could  not  hear 
any  further  motions  in  it,  nor  amend  or  alter 
the  Judgment  His  Jurisdiction  over  the 
cause  w^as  exhausted.  The  case  sto6d  on  the 
same  footing  as  a  Judgment  rendered  In  term 
would  stand  after  the  adjournment  of  the 
court  A  Judgment  at  law  entered  in  vaca- 
tion stands  on  the  same  footing  as  a  final  de- 
cree entered  in  a  suit  in  chancery  in  vacation. 
Section  3427  of  the  Code  (1904)  applies  alike 
to  both  in  this  respect. 

In  Matney  v.  Yates,  121  Ya.  606,  93  S.  E. 
094,  it  Is  said: 


no  alteration  or  amendment  could  be  made 
of  the  Judgment  There  was  no  longer  any 
case  in  court. 

It  appears  from  certificate  of  exception  No. 
1,  copied  In  the  record,  that  the  motion  to 
set  aside  the  Judgment  on  account  of  the  al- 
leged misconduct  of  the  Judge  was  "made  and 
overruled  on  the  9th  day  of  October,  1918." 
Without  meaning  to  approve  the  action  of  fhe 
Judge  of  the  trial  court,  or  to  intimate  that 
he  stood  on  any  different  footing  from  a  Ju- 
ror under  similar  conditions,  we  are  of  opin- 
ion that  the  motion  came  too  late,  and  can- 
not be  considered,  for  the  reasons  hereinbe- 
fore stated. 

[3]  The  evidence  as  to  the  amout  of  dam- 
ages sustained  by  the  defendant  in  error  was 
of  the  most  conflicting  nature,  and  for  that 
reason  the  assignment  of  error,  that  the 
Judgment  was  excessive,  must  be  overruled. 
Where  a  Jury  is  waived,  and  all  matters  of 
law  and  fact  are  submitted  to  the  Judge  for 
decision,  his  Judgment  Is  entitled  to  the  same 
weight  as  the  verdict  of  a  Jury.  Hoster  Go. 
V.  Stag  Hotel  Corp.,  Ill  Va.  223,  68  S.  B.  50. 

The  foregoing  conclusions  raider  It  un- 
necessary to  consider  other  questions  argued 
in  the  briefs. 

For  the  reasons  hereinbefore  stated,  the 
Judgment  of  the  circuit  court  will  be  afltoned. 

Affirmed* 


"One  ground  of  demurrer  which  was  urged 
against  both  the  petition  arid  the  amended  bill 
was  that  they  both  came  too  late,  the  court 
having,  as  contended,  lost  control  over  the  cause 
by  entering  a  final  decree  in  vacation  on  the 
18th  day  of  May,  1915,  and  that  the  only  re- 
course, if  any,  open  to  the  complainants,  was  by 
application  to  this  court  for  an  appeal.  The 
contention  of  the  complainants  in  this  respect, 
on  the  other  hand,  was  that  as  the  decree  of 
May  18,  1915,  was  a  vacation  decree,  the 
court  had  control  over  it  until  after  the  next 
term,  by  virtue  of  the  provision  of  section  3293 
of  the  Code,  giving  the  court  'control  over  all 
proceedings  in  the  office  during  the  preceding 
vacation.'  We  are  of  opinion  that  this  section 
has  no  application  to  vacation  decrees  entered, 
as  this  one  was,  pursuant  to  provisions  of  sec- 
tion 8427  of  the  Code.  Such  decrees  are  not 
within  the  cbntemplation  of  section  8293." 

While  the  plaintiff,  therefore,  had  90  days 
after  August  14,  1918,  the  date  on  which  the 
Judgment  was  rendered,  within  which  to  file 
Its  bills  of  exception,  the  scope  of  such  bills 
was  limited  to  setting  forth  exceptions  to  rul- 
ings of  the  court  at  the  hearing.  No  further 
testimony  could  be  offered,  no  further  objec- 
tions could  be  made  or  exceptions  taken,  and 


(85  W.  Va.  212) 
STATE  V.  PANETTA.     (No.  3829.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Nov.  25,  1919.) 

(8yllaJ>U9  hy  the  Court.)   . 

1.  CBimHAL  LAW  ^ss»3fi3,  404(4)— HoiaciDS 
^=s>174(2)  —  Evidenob;  ideiitification  or 

OOAT  OF  DECEASED  AND  INDICATION  OF  BUL- 
LET HOLES. 

In  a  murder  trial  it  is  permissible  for  a  wit- 
ness, who  saw  the  body  of  deceased  shortly 
after  the  homicide  add  observed  the  bullet  holes 
in  the  coat  worn  by  him  at  the  time  he  was  kill- 
ed, and  also  the  fatal  bullet  wounds  on  the 
body  after  it  was  stripped,  to  identify  the  coat 
and  point  out  to  the  jury  the  bullet  holes  in  it 
corresponding  to  the  bullet  wounds  on  the 
body. 

2.  Homicide  9=^339  —  Evidence  bhowtno 
,  necessitt  fob  self-defense. 

Where  the  homicide  is  admitted,  and  the  ac- 
cused seeks  to  justify  it  on  the  ground  of  sell- 
defense,  it  is  prejudicial  error  to  refuse  to  al- 
low the  accused  to  answer  the  question,  "I 
want  you  to  tell  this  jury  why  you  shot"  de- 
ceased; it  appearing  that  she  would  have  an- 
swered that  she  shot  deceased  to  prevent  him 
from  assaulting  her  in  her  own  home^  and  be- 
lieved it  was  necessary  to  protect  herself.  The 
error  in  ruling  out  such  question  and  two  or 
three  others  of  similar  character  in  succession, 
when  it  is  made  to  appear  that  the  witness*  an- 
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is  not  cured  by  permitting  the  witness,  a  little 
later  in  her  examination,  to  answer  the  follow- 
ing qnestion:  ''At  the  time  you  shot  James 
Areno,  were  yon  afraid  that  James  Areno  was 
going  to  do  you  harm?" 

5.  WrnncssBs  ^=s>319,  321— Impbachicbnt  on 

COLLATERAL  1CATTEB8;  8TATB  BOUND  BT  AN- 
9WSB8   OF  ITS   OWN    WITNESS. 

When  matter  material  to  the  defense  is 
brought  out  on  cross-examination  of  one  of  the 
state's  witnesses,  and  the  state  by  redirect  or 
cross  examination  seeks  to  discredit  the  wit- 
ness as  to  the  rnatt^  favorable  to  the  defense, 
the  state  is  bound  by  the  witness'  answers  on 
such  redirect  or  cross  examination,  and  cannot 
introduce  evidence  to  impeach  his  statements. 
Neither  is  it  permissible  to  impeach  a  witness 
upon  matters  collateral  to  the  issue. 

4.  Criminal  law  ^=»820(21)— Homioxds  ^s» 
307(4)— iNOTRUcnoN  as  to  forh  of  ver- 
dict;   PZRIflSSION. 

In  a  trial  for  murder  it  is  not  error  for 
the  court  to  instruct  the  jury  respecting  the 
Tarious  kinds  of  verdict  they  have  the  power 
to  render,  "as  the  evidence  may  warrant,"  in- 
cluding therein  a  verdict  of  not  guilty,  but  omit- 
ting to  mention  a  verdict  for  assault  and  bat- 
tery. The  omission  in  such  instruction  to  tell 
the  jury  they  must  believe  from  the  evidence,  be- 
yond all  reasonable  doubt,  the  guilt  of  the  ac- 
cused is  established,  before  they  can  render  a 
verdict  of  guilty,  is  not  error  when  the  jury 
are  fully  advised  as  to  the  degree  of  proof  re- 
quired to  convict  by  other  instructions. 

6.  Homicide  «s»11,  146,  147— Malice  essen- 
TLiL  element  of  murder;  inference  from 

USB  OF  deadly  weapon. 

Malice  is  an  essential  element  of  murder  ei- 
ther in  the  first  or  second  degree,  and  where  an 
intentional  homicide  by  the  use  of  a  deadly 
weapon  is  admitted,  the  jury  may  infer  malice, 
willfulness,  and  deliberation  from  the  act;  and 
by  "legal  malice**  is  meant  not  only  such  as 
may  exist  against  the  deceased!  but  it  indudes 
such  disposition  of  the  accused  as  shows  a 
heart  regardless  of  duty  and  fatally  bent  <m 
mischiel 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Legal 
Malice.] 

6.  Homicide  ^=»11— Existence   of  malice; 

TIME. 

Malice  need  not  have  existed  for  any  par- 
ticular length  of  time  before  the  homicide,  but 
may  spring  into  the  mind  of  the  accused  at  the 
▼ery  instant  of  the  commission  of  the  act 

7.  Criminal  law'  ^=s>829(1)— Repetition  of 
instructions. 

It  is  proper  to  refuse  instructions  upon 
points  of  law  covered  by  other  instructions  giv- 
en ;   instructions  need  not  be  repeated. 

8.  HoMidDB  ^=»161(1),  183— Burden  of  bs- 
tablxshino  justification. 

Where  the  homicide  is  admitted,  and  justi- 
fication is  relied  on,  the  burden  is  upon  the  ac- 


accused  is  entitled  to  have  the  jury  consider 
all  the  evidence,  facts,  and  circumstances  of  the 


9.  Criminal  law  ^=»858(1)— Taking  demon  - 
birativb  evidence  to  jurt  room. 

It  is  within  the  sound  discretion  of  the  trial 
court  to  permit  weapons  used  in  the  commission 
of  tbe  crime  and  the  garments  worn  by  deceased 
at  the  time  he  was  killed  showing  marks  of 
violence,  which  have  been  identified  and  given 
in  evidence,  to  be  carried  by  the  jury  to  their 
room  when  tiiey  retire  to  consider  of  their 
verdict. 

Ehror  to  Circuit  Court,  Mineral  County* 
Teresa  Panetta  was  coQvlcted  of  voluntary 
manslaughter,   and   she   brings  error.     Re- 
versed, and  remanded  for  a  new  trial. 

Robt.  McY.  Drane,  of  Piedmont,  and  Taylor 
Morrison,  of  Keyser,  for  plalntilf  in  error. 

B.  T.  England,  Atty.  Gen.,  and  Charles 
Ritchie,  Asst.  Atty.  Gen.,  for  the  State. 

WILLIAMS,  J.  Teresa  Panetta  was  In- 
dicted for  the  murder  of  one  James  Areno, 
tried  and  convicted  of  voluntary  manslaugh- 
ter, and  sentenced  to  an  indeterminate  con- 
finement in  the  penitentiary  of  not  less  than 
one  nor  more  than  five  years,  and  she  brings 
error. 

The  homicide  occurred  about  7  o*dock  on 
the  morning  of  the  2d  of  April,  1918,  after  de- 
fendant's husband  had  gone  to  his  work.  She 
Is  the  only  eyewitness  to  the  tragedy,  and 
swears  deceased  entered  her  house  by  the 
front  door  by  means  of  a  key,  Just  after  she 
had  gotten  out  of  bed  and  started  downstairs. 
She  says  Areno  made  an  indecent  proposal 
to  her,  and  was  coming  up  the  stairs  and 
caught  hold  of  her  to  assault  her  r  that  she 
pushed  him  back  and  told  him  to  go  out  of 
the  house,  but  that  he  refused  to  go  and  kept 
on  coming  up  the  steps  toward  her;  that  she 
ran  up  the  stairs  to  her  bedroom,  the  door  of 
which  opened  right  at  the  head  of  the  stairs, 
got  her  husband's  revolver  off  the  top  of  the 
dresser,  Just  inside  the' door,  and  again  told 
him  to  go,  but  he  kept  advancing  toward  her 
sidewise,  with  his  right  arm  over  his  fore- 
head, and  she  immediately  fired  two  shots 
at  him;  that  he  then  turned  and  went  down- 
stairs, and  she  followed  him,  to  open  the  door 
and  let  him  out  through  the  kitchen;  that 
he  took  hold  of  her  again,  and  she  again  shot 
him,  and  he  fell  on  the  kitchen  floor  and  ex- 
pired in  a  few  minutes.  In  about  10  minutes 
afterwards,  she  says  she  went  to  where  her 
husband  was  working,  told  him  she  had  kill- 
ed deceased,  and  then  went  to  the  police  sta- 
tion and  surrendered  herself  to  the  officer. 
She  says  deceased  had  a  key  to  the  door, 
which  enabled  him  to  get  in  the  house,  but 
does  not  know  where  he  got  it;  that  he  hafl 
previously  boarded  with  her  and  her  hus- 


cnsed  to  establish  it  by  a  preponderance  of  the  {band,  but  that  about  five  months  before  the 
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killing  they  had  turned  him  away.  She  ad- 
mits she  shot  and  killed  deceased,  hnt  claims 
she  did  so  to  protect  herself  from  a  felonious 
assault  which  he  was  attempting  to  commit 
upon  her. 

Dr.  Z.  T.  Kalbaugh  and  Lee  Hutchinson,  an 
assistant  undertaker,  both  of  whom  saw  the 
body  about  an  hour  after  the  homicide,  testi- 
fy that  there  were  three  bullet  wounds  on  the 
body.    Dr.  Kalbaugh  says: 

"One  a  slight  abrasion  on  the  left  arm;  one 
entered  below  the  right  shoulder  blade;  and 
the  other  down  the  back  further." 

Either  of  the  two  wounds  in  the  body,  he 
says,  was  fatal.  Hutchinson  corroborates  the 
doctor  as  to  the  number  and  location  of  the 
wounds. 

[1]  The  first  error  assigned  is  that  the  wit- 
ness Hutchinson,  over  defendant's  objection, 
was  permitted  to  point  out  the  bullet  holes 
In  the  coat  and  explain  to  the  jury  which  of 
them  corresponded  to  certain  bullet  wounds 
on  the  body.  The  instrument  with  which  a 
homicide  is  committed  and  the  articles  of 
clothing  worn  by  the  deceased,  showing  marks 
of  yiolence,  are  parts  of  the  res  gestae  and  ad- 
missible in  evidence.  This  witness  examined 
the  body  after  it  was  stripped,  and  also  saw 
it  with  the  coat  on,  and  identified  the  coat 
as  the  one  worn  by  deceased  at  the  time  of 
the  homicide.  He  was  therefore  competent  to 
identify  the  bullet  holes  in  the  coat  with  the 
bullet  wounds  on  the  body.  State  v.  Welch, 
36  W.  Va.  690,  15  S.  B.  419 ;  State  v.  Henry, 
51  W.  Va.  283,  41  S.  B.  439. 

[2]  Defendant  is  an  Italian,  unfamiliar 
with  the  English  language  and  had  to  testify 
through  an  interpreter.  She  was  asked  this 
question  by  her  counsel,  "I  want  you  to  tell 
this  Jury  why  you  shot  James  Areno."  The 
court  sustained  an  objection  to  the  question, 
and  refused  to  permit  her  to  answer  it  It 
was  shown  that,  if  permitted  to  answer,  she 
would  have  said  she  shot  him  to  prevent  him 
from  assaulting  her  in  her  home,  and  that 
she  believed  it  was  necessary  to  do  so  to 
protect  herself.  The  question  was  then  put 
in  this  form: 

"You  may  state  whether  or  not  it  was  by 
reason  of  what  had  occurred  there,  and  about 
which  you  have  just  told  the  jury,  that  caused 
you  to  shoot  James  Areno.'* 

It  was  stated  by  counsel  that  she  would 
have  answered  "Yes,"  if  permitted  to  answer. 
She  was  then  asked  the  following  question: 

"Tell  the  jury  what  James  Areno  In  your  be- 
lief came  there  for." 

Counsel  stated,  If  she  were  permitted  to  an- 
swer, she  would  say  she  believed  James  Are- 
no was  about  to  commit  an  assault  upon  her 
and  outrage  her  person.  The  court  sustained 
objections  to  all  these  questions,  and  refused 
to  permit  witness  to  answer  any  one  of  them. 
It  was  prejudicial  to  defendant,  we  think, 
not  to  permit  her  to  answer  at  least  the  first 


of  said  questions.  Her  mental  attitude  to- 
ward deceased,  at  the  instant  she  shot  him, 
was  material  to  her  defense.  The  circum- 
stances detailed  by  her  may  have  been  suffi- 
cient to  satisfy  the  jury  that  she  had  rea- 
sonable grounds  to  believe  that  deceased  in- 
tended to  commit  a  felonious  assault  upon 
her;  but  that  alone  would  not  justify  the  kill- 
ing. She  must  not  only  have  had  reasonable 
ground  for  such  belief,  but  she  must  also 
have  actually  believed  that  the  killing  was 
necessary  to  prevent  it,  and  that  depended 
upon  her  state  of  mind,  as  to  which  she  was 
competent  to  speak.  In  a  murder  trial, 
where  one  of  the  issues  is  self-defense,  the 
accused  should  be  permitted  to  testify  con- 
cerning his  belief  and  feelings  as  to  the  con- 
duct of  the  deceased  at  the  time  the  fatal 
shot  was  fired  or  blow  was  struck.  State  v. 
Alderson,  74  W.  Va.  732,  82  S.  E.  1021.  In 
State  V.  Evans,  33  W.  Va.  418,  10  S.  E.  792, 
this  court  held : 

"Since  the  passage  of  our  statute  permitting 
the  prisoner  to  testify  in  his  own  behalf,  he  la 
a  competent  witness  in  a  case  of  homicide  to 
testify  to  the  state  of  his  own  feelings  when  the 
fatal  act  was  committed;  his  testimony  to  be 
taken  for  what  the  jury  may  think  it  worth.** 

It  is  true  that,  a  little  later,  while  she  was 
still  being  examined  by  her  counsel,  defend- 
ant was  asked  this  question: 

"At  the  time  you  shot  James  Areno,  were 
you  afraid  that  James  Areno  was  going  to  do 
you  harm?" 

To  this  she  answered  "Yes."  But  this  is 
not  the  equivalent  of  the  other  questions  and 
answers  which  the  court  ruled  out;  it  does 
not  necessarily  mean  that  she  was  In  imme- 
diate fear  of  great  bodily  harm,  or  that  she 
believed  deceased  was  bent  on  committing  a 
rape  upon  her  person  immediately,  and  fired 
the  shot  because  she  thought  it  was  necessary 
to  protect  her  person.  The  refusal  to  allow  the 
questions  and  answers  thereto  to  be  given 
doubtless  prejudiced  the  jury  against  the 
defense  set  up  by  the  prisoner,  as  her  men- 
tal attitude  is  a  part  of  the  very  essence  of 
her  defense. 

[3]  The  court  properly  refused  to  permit 
C  E.  Dornon,  chief  of  police,  to  testify  that 
defendant's  husband  had  complained  to  bim, 
two  or  three  weeks  before  the  homicide,  that 
deceased  was  coming  to  his  home  and  annoy- 
ing him,  and  asked  him  if  he  could  not  keep 
him  away.  We  fail  to  see  the  relevancy  of 
this  testimony,  and  In  addition  to  its  appar- 
ent irrelevancy  it  is  hearsay. 

Dr.  Kalbaugh  testified,  on  cross-examina- 
tion, that  at  the  time  he  examined  the  body 
he  also  examined  the  privates  of  deceased, 
and  discovered  semen  on  his  clothing  and 
exuding  from  his  penis,  and  that  this  condi- 
tion indicated  sexual  excitement,  and  on  re- 
direct examination  the  attorney  for  the  state 
sought  to  elicit  an  admission  that  he  might 
have  been  mistaken — that  the  fiuld  which  he 
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dlscoTered  might  have  been  pits,  and  not  se- 
men. But  he  insisted  it  was  semen,  and  ex- 
plained the  difference  In  appearance  between 
the  two  fluids,  and  said  he  saw  no  direct  evi- 
dence that  deceased  had  gonorrhea.  The 
state  was  then  permitted  to  prove  by  C.  B. 
Dornon,  who  was  present  when  the  doctor 
made  the  examination,  that  he  heard  him  say, 
•TThat  thing  is  rotten,"  referring  to  the  penis 
of  deceased.  This  testimony  related  to  a  col- 
lateral matter,  and  was  admitted  over  the 
objection  of  defendant.  It  was  not  material 
whether  deceased  had  gonorrhea  at  the  time 
he  was  killed  or  not,  because  it  is  shown 
that,  if  he  had  that  disease,  It  would  not 
have  prevented  sexual  excitement  or  the  dis- 
charge of  semen.  It  was  pertinent  for  the  de- 
fense to  prove  the  presence  of  seminal  fluid, 
as  evidence  of  the  sexual  excitement  of  de- 
ceased at  the  time  he  was  killed.  This  was 
corroborative  of  defendant's  testimony  re- 
specting the  attempt  of  deceased  to  commit 
a  rape  upon  her.  While  the  state's  redirect 
examination  or  cross-examination  of  the  doc- 
tor, whichever  is  the  proper  designation  of  It, 
may  have  been  proper  for  the  purpose  of 
showing  that  he  might  have  been  mistaken  as 
to  the  presence  of  seminal  fluid,  still,  after 
he  answered,  the  state  was  bound  by  his 
answer,  and  could  not  contradict  him.  The 
doctor  was  not  asked  regarding  this  in  his 
examination  in  chief,  but  this  matter  was 
brought  out  by  the  defense  on  his  cross-exam- 
ination, and  for  that  purpose  he  might  be  re- 
garded as  a  witness  for  the  defense. 

"If  the  statements  be  collateral  to  the  case, 
and  be  drawn  out  on  cross-examination,  and  not 
in  chief,  the  party  drawing  them  out  is  bound 
by  the  answer,  and  cannot  introduce  evidence 
to  contradict  it."  State  v.  (Goodwin,  82  W. 
YtL.  177,  9  S.  B.  85. 

The  test  of  whether  a  fact  inquired  of  on 
cross-examination  is  collateral  is  this:  Would 
the  cross-examining  party  be  entitled  to 
prove  it  in  support  of  his  case?  1  Whar- 
ton on  Evidence,  §  659;  State  y.  Goodwin, 
supra;  and  State  v.  Sheppard,  49  W.  Va. 
opinion  page  601,  39  S.  B.  676.  It  is  unnec- 
essary to  say  whether  this  error  is  cause  for 
reversal,  but  clearly  the  contradictory  evi- 
dence  of  Demon  should  not  have  been  admit- 
ted. 

[4-7]  The  giving  of  the  state's  instructions 
Kos.  13, 14, 15, 17, 18, 19,  20,  and  21,  and  each 
of  them,  is  also  assigned  as  error.  These  In- 
structions are  lengthy,  as  well  as  familiar  in 
cases  of  homicide,  and  it  is  unnecessary  to 
burden  this  opinion  with  a  quotation  of  them. 
No.  13  simply  told  the  Jury  the  different 
kinds  of  verdict  they  might  render  under  the 
indictment.  If  they  were  of  opinion  that  the 
evidence  warranted  it,  beginning  with  mur^ 
der  in  the  second  degree  and  going  on  down 
the  scale,  including  the  verdict  of  not  guilty, 
but  omitting  assault  and  battery.  This  was 
not  error.    State  y.  Clifford»  69  W.  Va.  1, 


52  S.  E.  981.  That  it  does  not  tell  the  Jury 
they  must  believe  from  the  evidence,  beyond 
all  reasonable  doubt,  that  defendant  is  guilty 
before  they  can  flnd  her  guilty  of  any  offense, 
is  not  material ;  it  does  not  deal  with  the  law 
of  evidence,  but  Is  only  for  the  purpose  of 
enlightening  the  Jury  as  to  the  various  kinds 
of  verdict  that  it  was  in  their  power  to  ren- 
der under  the  indictment.  Defendant's  In- 
struction No.  1  correctly  informed  the  Jury 
on  the  question  of  reasonable  doubt  More- 
over, defendant's  counsel  in  their  brief  admit 
that  defendant  was  either  '*guilty  of  murder 
in  the  first  or  second  degree,  or  she  was  not 
guUty  at  aU." 
Instruction  No.  14  is  as  follows: 

"The  court  instructs  the  Jury  that  where  a 
homicide  is  proven  by  the  use  of  a  deadly  weap- 
on, and  the  plea  of  self-defense  is  reUed  upon, 
the  burden  of  proving  such  defense  rests  upon 
the  prisoner,  and,  to  avail  her,  the  facts  and 
circumstances  showing  such  defense  most  be 
established  by  a  preponderance  of  the  evi- 
dence." 

An  instruction  in  this  exact  language  was 
approved  in  State  y.  Hatfield,  48  W.  Va.  561, 
37  S.  E.  626,  and  it  is  applicable  to  the  proven 
and  admitted  facts  In  this  case.  Defendant 
admits  killing  deceased  by  shooting  him  with 
a  revolver,  and  her  plea  is  self-defense.  The 
law  places  upon  her  the  burden  of  proving 
her  defense,  and  she  is  entitled  to  the  bene- 
fit of  the  state's  evidence  as  well  as  her  own 
in  establishing  it  State  y.  Gravely,  66  W. 
Va.  375,  66  S.  B.  603 ;  State  y.  Waldron,  71 
W.  Va.  1,  opinion  page  11,  76  S.  B.  658.  The 
instruction  does  not  deny  defendant  the  bene* 
fit  of  the  state's  evidence  that  may  be  favor- 
able to  her.  It  is  suflScient  if  such  prepon- 
derance in  her  favor  appears  from  all  the 
testimony  and  circumstances  in  the  casa 
State  V.  Manns,  48  W.  Va.  480,  37  S.  B.  613 ; 
State  v.  Donahue,  79  W.  Va.  260,  90  S.  B.  834. 

Instructions  Noe.  16,  17,  and  18  are  on  the 
subject  of  malice,  and,  in  effect,  told  the  Jury 
it  was  necessary  that  malice  should  exist  in 
order  to  convict  one  of  murder,  but  that,  if 
the  accused  shot  and  killed  deceased^  the  In- 
tent, malice,  willfulness,  and  deliberation 
may  be  inferred  from  the  act,  and  that  malice 
need  not  exist  against  any  particular  per- 
son, but  may  be  such  as  shows  a  heart  re- 
gardless of  duty  and  fatally  bent  on  mischief; 
nor  was  it  essential  that  malice  should  have 
existed  for  any  length  of  time  before  the 
killing,  but  is  sufilcient  if  it  springs  into 
the  mind  the  very  Instant  the  accused  did 
the  killing.  These  instructions  were  proper. 
State  y.  Douglass,  28  W.  Va.  297;  State  y. 
Welch,  36  W.  Va.  opinion  pages  697,  696,  15 
S.  B.  419. 

It  is  insisted  that  instructions  Nos.  19,  20, 
and  21  should  not  have  been  given,  because 
It  is  claimed  there  is  no  evidence  to  support 
them.  These  instructions  define  voluntary 
manslaughter,  and  there  is  no  complaint  that 
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they  do  not  state  the  law  correctly.  Defend- 
ant's own  testimony  respecting  the  canse  and 
manner  of  the  homicide  is  enough  to  Justify 
the  Jury  in  beUeving  that  there  was  an  alter- 
cation and  heat  of  passion  caused  by  such 
provocation.  This  assignment  is  also  over- 
ruled. 

The  refusal  to  give  defendant's  instructions 
'Nos.  2,  7,  8»  and  10  is  also  assigned  as  error. 
The  court  was  Justified  in  refusing  all  of 
these  instructions,  except  Na  10,  because  the 
points  are  covered  by  others  given,  which 
are  more  appropriate  to  the  case  as  shown 
by  the  evidence.  Defendant's  No.  10  was 
properly  refused,  because  it  does  not  correct- 
ly state  the  law.    It  reads  as  follows: 

'*The  court  Instructs  the  jiiry  that  the  de- 
fense interposed  by  the  prisoner  in  this  case 
is  that  of  self-defense,  and  that  if,  upon  con- 
sideration of  all  the  evidence,  they  believe  that 
the  defendant  has  made  out  such  defense,  they 
slioald  find  a  verdict  of  not  guilty;  and  the 
Jury  is  further  instructed  that  if,  upon  consid- 
eration of  all  the  evidence,  they  are  not  fully 
satisfied  that  self-defense  has  been  established, 
but  have  a  reasonable  doubt  that  the  plea  of 
self-defense  is  made  out,  it  is  their  duty  to  ac- 
quit the  defendant.'' 

The  last  half  of  the  instruction,  beginning 
at  the  semicolon,  does  not  state  the  rule  of 
evidence  correctly  in  regard  to  proving  self- 
defense.  Where  a  homicide  is  intentionally 
committed,  as  in  this  case,  and  the  defend- 
ant seeks  to  Justify  It,  it  is  his  duty  to  prove 
it  to  the  satisfaction  of  the  Jury,  or  it  must 
appear  to  their  satisfaction  from  all  the  facts 
and  circumstances  in  the  case;  and  If  the 
Jury  are  not  satisfied  that  sucli  defense  is 
established  by  a  preponderance  of  all  the 
evidence,  they  are  oot  Justified  in  acquitting 
the  prisoner.  The  killing  with  a  deadly 
weapon  being  admitted  by  defendant,  the 
burden  of  proving  Justification  shifted  to  her, 
and  the  rule  of  reasonable  doubt  has  no  ap- 
plication to  that  issue.  The  admission  rebuts 
the  presumption  of  innocence  which  is  the 
basis  of  the  rule  requiring  sufficient  evidence 
to  satisfy  the  jury  beyond  all  reascmable 
doubt  of  guilt  2  Bishop,  New  Grim.  Proa 
§  1095;  8  Bishop,  New  Grim.  Proc.  §  599;  13 
B.  a  L.  908;  State  v.  Abbott,  8  W.  Va.  741, 
7ed-766:  State  v.  Jones,  20  W.  Ya.  704;  State 
▼.  Dillaid,  59  W.  Va.  197,  53  S.  B.  117. 

[8]  The  court  permitted  the  Jury,  over  the 
objection  of  defendant,  to  take  the  coat  worn 
by  deceased  at  the  time  he  was  killed  to  the 
jury  room,  and  this  is  assigned  as  error.  It 
has  always  been  permissible  to  exhibit  to  the 
jury,  on  a  trial  for  homicide,  the  weapons 
used  and  any  of  the  apparel  of  the  slayer  or 
the  deceased,  showing  blood  stains  or  other 
marks  of  violence^  to  be  inspected  by  them. 
Deceased's  coat  was  exhibited  to  the  Jury, 
and  the  witness  who  identified  it  pointed  out 
the  bullet  holes  in  it  It  appears  to  have  been 
the  practice  at  common  law  for  the  trial 


court,  within  his  sound  discretion,  to  allow 
such  articles,  as  well  as  written  documents 
under  seal  used  in  evidence,  to  be  taken  by  the 
jury  to  their  room.  Hopkins  v.  State,  9  OkL 
Gr.  104,  130  Pac.  1101,  Ann.  Gas.  1915B,  736, 
and  extensive  notes  beginning  on  page  742; 
16  O.  J.  1083;  2  Bishop,  New  Grim.  Proc.  (2d 
Ed.)  f  982a ;  Hochheimer  on  Grimes  and  GriuL 
Proc.  S  250;  and  12  Ency.  PL  &  Pr.  589.  The 
modem  rule,  respecting  the  kind  of  written 
documents  that  have  been  introduced  as  evi- 
dence that  may  be  allowed  to  go  to  the  Jury 
room,  is  not  uniform.  See  2  Thompson  on 
Trials  (2d  Ed.)  Si  2595-2597 ;  also  discussion 
of  the  subject  by  Judge  Brannon  in  State  v. 
Stover,  64  W.  Ya.  beginning  at  page  670,  63 
S.  B.  315. 

Gounsel  for  defendant  argue  that,  inas- 
much as  we  have  had  a  statute  permitting 
papers  read  in  evidence  to  be  carried  by  the 
jury  to  their  room  when  they  retire  to  consid- 
er of  their  verdict  other  articles  are  implied- 
ly excluded.  This  is  a  non  sequitur.  This 
statute  originated  in  Virginia  at  an  early 
day,  and  was  adopted  by  West  Virginia  at 
its  formation.  As  first  enacted  it  read  as 
follows: 

''Papers  read  in  evidence,  though  not  under 
seal,  may  be  carried  from  the  bar  by  the  jury." 

The  clause,  ''though  not  under  seal,**  indi- 
cates that  the  purpose  of  the  statute  was  to 
include  such  papers  as  were  not  permissible 
to  be  taken  to  the  jury  room  under  the  com- 
mon-law practice,  and  has  no  relation  to  otl^ 
er  articles  of  evidence,  not  in  writing,  as  to 
which  there  was  no  necessity  for  a  statute 
authorizing  such  use  of  them.  As  originally 
enacted  it  was  held  the  statute  did  not  in- 
clude depositions.  State  v.  Gain,  20  W.  Va. 
679;  Welch  v.  Franklin  Ins.  Go.,  23  W.  Va. 
288,  and  opinion  at  page  809..  And  in  1882 
the  Legislature  of  West  Virginia  amended  it 
so  as  to  include  depositions. 

It  would  be  improper  for  the  jury  to  experi- 
ment with  an  article  which  had  been  intro- 
duced in  evidence  out  of  the  presence  of  the 
accused,  in  a  manner  otherwise  than  had 
been  shown  in  the  trial,  for  such  would  be, 
in  effect,  taking  evidence  out  of  the  presence 
of  the  accused.  Note  to  Hopkins  v.  State, 
supra,  at  page  744,  Ann.  Gas.  1915B,  and  12 
Ency.  PI.  &  Pr.  590.  But  it  is  impossible  to 
conceive  of  any  improper  experimentation  the 
jury  could  have  made  with  the  coat.  It  was 
a  dumb  witness  that  told  but  one  story  with- 
out variatiozi.  The  trial  judge  did  not  abuse 
his  discretion  in  permitting  the  coat  to  be 
carried  to  the  jury  room. 

Having  to  remand  the  case  for  another 
trial  on  account  of  the  error  hereinbefore 
pointed  out,  it  would  be  Improper  to  enter 
upon  a  discussion  of  the  assignment  of  error 
based  on  the  want,  or  InsufELciency  of  the  evi* 
deuce. 

Beversed  and  remanded. 
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GAY  y.  GIBSON  et  aL     (No.  8729.) 

{Supreme  Court  of  Appeals  of  West  Virginia. 

Nov.  25,  1919.) 

(Syllabus  hy  the  Court.) 

1.  EqXTITT  ^=:»269  —  AMEI7DMSNT8  FAYOBBD; 
NKW  MATTBB  Uf  ANSWEB  TO  BE  MET  BT 
AHENDEO    BUX. 

Amendments  to  pleadings  to  promote  jus- 
tice are  always  favored  in  equity,  and  when  new 
matter  is  introduced  in  an  answer,  not  as  a 
basis  for  affirmative  relief,  but  defensive  only 
and  calling  for  a  reply,  such  new  matter  should 
be  met  by  an  amended  bilL 

2.  Equity  «=>27^Dibection  or  aocoxtnt- 

INO     WITH0T7T     WATTINO     FOB    ANSWEB     TC 
AMENDED    BILL. 

And  where  such  amended  bill  relates  only 
to  certain  items  of  debit  and  credit  in  an  ac- 
counting to  be  had  between  the  parties,  and 
the  case  ob  its  merits  has  been  fully  matured 
for  hearing,  it  is  unnecessary  to  await  the  an- 
swer of  the  defendant  to  the  amended  bill  be- 
fore adjudicating  the  principles  of  the  cause  and 
directing  such  accounting. 

a  Pabtnebship  ^=9315  —  TBUSfTB  <8=»35(4)-^ 
Right  to  B^mxuxNT  on  pjiiEadings  and 
pboof;   bboonvbtanob  of  land  to  plain- 
tiff. 
The  pleadinga  and  proof  in  this  case  show 
plaintiff  entitled  to  a  settlement  of  tho  part- 
nership existing  between  him  and  defendant; 
and  also  to  the  execution  by  defendant  of  an 
«xpres8  trust  relating  to  the  purchase  by  him 
of  plaintiff's  lands  at  a  judicial  sale  thereof, 
and  the  reconveyance  to  him  of  said   lands 
upon  the  terms  of  the  contract. 

Appeal  from  Oircait  Oonrt,  Pocahontas 
County. 

Bill  by  Pat  Gay  against  James  Gibson  and 
others.  Decree  for  defendant  James  Gibson, 
and  plaintiff  appeals.  Reversed,  decree  for 
plaintiff,  and  canse  remanded. 

L.  M.  McGllntic  and  F.  B.  HiU,  both  of 
Marlinton,  and  McClintic,  Mathews  &  Camp- 
bell, of  Charleston,  for  appellant 

J.  E.  Buckley  and  Andrew  Price,  both  of 
Marlinton,  Charles  G.  Peters,  of  Union,  and 
Blue  &  McCabe,  of  Charleston,  for  appellee. 

MILLER,  P.  The  decree  appealed  from 
defeated  the  plaintiff  in  each  of  the  two  pur- 
poses of  his  bilL  The  first  was  to  obtain  a 
settlement  of  an  alleged  partnership  thereto- 
fore existing  between  him  and  the  defend- 
ant Gibson,  for  the  purchase,  grazing  and 
Bale  of  cattle  and  sheep,  to  be  conducted  on 
lands  then  owned  by  plaintiff  but  about  to 
be  sold  under  a  judicial  decree  for  the  bene- 
fit of  creditors.  The  other,  object  of  the  suit 
was  to  enforce  specifically  the  provisions  of 
an  alleged  agreement  entered  into  between 
plaintiff  and  defendant  about  the  same  time, 
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wher€l)y  Gibson,  a  creditor  and  also  related 
to  plaintiff  in  the  degree  of  first  cousin,  in 
anticipation  of  the  sale  of  plaintiff's  lands, 
agreed  with  plaintiff  verbally  to  attend  said 
sale  and  buy  in  said  lands,  he  to  retain  and 
pay  for  one  of  the  tracts,  known  as  the 
Moore  Place,  containing  three  hundred  and 
sixty  acres,  at  the  price  it  should  be  bid  In 
by  him,  and  to  take  and  hold  in  trust  for 
plaintiff  his  home  tract  of  sixty-eight  and 
three-quarter  acres,  known  as  the  Levi  Gay 
Place,  and  two  other  tracts  known  as  the 
Shearer  Land,  containing  seven  hundred  and 
one  hundred  and  forty-one  acres  respectively, 
and  that  when  plaintiff  should  have  repaid 
him  out  of  his  share  of  the  partnership  prof* 
its,  or  otherwise,  the  money  paid  by  him  for 
the  lands  to  be  so  purchased  and  held  in 
trust  with  the  interest  thereon,  defendant 
was  to  reconvey  the  same  to  him. 

The  bill  alleges  the  purchase  of  said  lands 
by  defendant  pursuant  to  said  agreement,  on 
January  18,  1912,  at  the  aggregate  price  of 
$17,584,  and  Of  which  at  the  time  of  sale  and 
during  the  years  1912  and  1913  he  paid  sums 
aggregating  $8,022.86,  but  of  which  sum 
plaintiff  himself  had  before  defendant  acquir- 
ed the  title  to  said  lands  paid  $4,011.43 ;  that 
this  sum  together  with  other  sums  paid  by 
plaintiff  amounting  to  $3,000.00,  and  the  prof- 
its of  said  partnership,  with  which  he  is 
chargeable,  and  the  sum  of  $9,200.00,  repre- 
sented by  the  note  of  scdd  Gibson  of  January 
20,  1914,  and  secured  by  a  deed  of  trust  ou 
said  lands  to  the  defendant  Andrew  Price, 
trustee,  taken  up  and  paid  off  by  plaintiff  at 
the  bank-  where  discounted,  and  the  proceeds 
of  which  had  gone  to  pay  off  and  discharge 
to  the  special  commissioners  the  balance 
of  the  purchase  money  for  said  lands,  plain- 
tiff had  fully  performed  his  partnership  con- 
tract and  had  fully  discharged  his  obligation 
to  defendant  under  the  alleged  trust  agree- 
ment, and  was  entitled  to  have  a  settlement 
of  said  partnership  and  to  enforce  said  trust, 
and  to  have  the  lands,  the  subject  thereof, 
reconveyed  to  him  by  Gibson  as  required  by 
his  contract,  and  this  substantially  was  his 
prayer  for  relief. 

Defendant  demurred  to  and  also  answer- 
ed the  bUl,  and  also  Interposed  a  special  plea 
of  the  statute  of  frauds.  This  demurrer  does 
not  appear  to  have  been  spedflcally  disposed 
of,  but  in  effect  was  overruled  or  disregard- 
ed on  the  dissolution  of  the  injunction 
awarded  plaintiff  on  the  original  bill,  and  by 
the  final  decree  on  the  merits.  The  grounds 
of  demurrer  were  general,  as  well  as  special, 
the  only  special  ground  being  that  the  bill 
failed  to  allege  pr  show  at  what  price  the 
Moore  farm  was  purchased  and  the  relative 
value  thereof  to  the  gross  purchase  price, 
$17,625.00.  The  answer  denied  the  alleged 
partnership  agreement,  and  also  the  alleged 
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trust  agreement,  and  denied  any  and  all  in- 
terest of  plaintiff  in  the  purchase  of  said 
lands  other  than  that  of  securing  the  pay- 
ments of  his  debts  proven  and  decreed 
against  said  lands ;  it  alleged  the  purchase  of 
said  lands  by  defendant  with  his  own  money, 
and  that  plaintiff  had  no  part  or  parcel 
therein,  and  denied  payment  by  him  of  any 
part  of  the  purchase  money. 

It  is  however  alleged  in  the  answer,  aiy- 
parently  in  response  to  the  allegations  in  the 
bill,  that  plaintiff  himself  had  paid  as  a  part 
of  the  aggregate  of  $8,022.86,  during  the 
years  1912  and  1913,  the  sum  of  $4,011.43, 
that  respondent  was  at  the  time  of  the  sale 
of  said  lands  the  owner  of  two  liens  stand- 
ing high  in  the  order  of  priority,  and  that 
plaintiff  was  also  indebted  to  him  in  other 
sums  of  money  and  liable  to  him  as  endor.ser, 
and  that  on  May  15,  1909,  he  undertook  to 
protect  himself  by  obtaining  from  him  a  deed 
of  trust  on  certain  personal  property  for 
loans  and  endorsements,  aggregating  $4,305.- 
00;  that  at  the  same  term  of  court  at  which 
he  purchased  said  lands,  two  judgments  were 
recorded  against  plaintiff  and  himself  as  en- 
dorser for  $864.29  and  $1,019.64,  respectively, 
and  that  as  the  sale  approached,  defendant 
learning  that  all  of  the  personal  property  on 
which  he  had  a  deed  of  trust  had  been  sold 
and  driven  away  l^  plaintiff  and  that  there 
was  no  security  left  him  for  the  debts  and 
liabilities  covered  thereby,  he  decided  to  at- 
tend said  sale  and  look  after  his  interests, 
and  which  resulted  in  his  buying  in  said 
lands,  first  at  the  price  of  $17,100.00,  and 
then  the  following  day,  after  an  upset  bid 
had  been  put  In  by  some  one,  at  the  price  of 
$17,625.00,  and  which  sale  was  confirmed  to 
him;  that  the  result  of  said  sale  was  that 
while  Uie  purchase  price  was  sufficient  to 
reach  and  pay  the  sum  decreed  him  as  as- 
signee of  Henry  Barlow,  nothing  was  left  to 
pay  him  the  two  Judgments  recovered  at  the 
same  term  of  court  at  which  he  purchased 
said  lands.  And  he  further  denied  that 
plaintiff  had  any  part  in  said  sale  or  any 
agreement  with  him  whereby  he  was  to  re- 
convey  said  lands  to  him,  or  any  part  there- 
of, as  alleged. 

Respondent  further  pleaded  by  way  of 
estoppel  a  certain  contract  in  writing  ex- 
hibited with  his  answer,  entered  into  between 
himself  and  plaintiff  on  January  18, 1912,  the 
day  of  the  sale  and  purchase  of  said  lands 
by  him,  wherein  plaintiff  purports  to  ac- 
knowledge an  indebtedness  to  respondent  in 
the  sum  of  $2,500.00,  consisting  of  a  note  and 
an  open  account,  and  reciting  defendant's  de- 
sire of  additional  security  therefor,  that 
plaintiff  had  pending  a  suit  against  the  es- 
tate of  J.  C.  Gay,  deceased,  his  father,  for  a 
certain  amount  due  him  as  an  heir,  and  that 
in  consideration  of  the  premises  and  the  fur- 
ther consideration  of  one  dollar,  plaintiff 
thereby  assigned  to  defendant  the  sum  of 


$2,500.00  out  of  any  Judgment  he  might  re- 
cover in  said  action ;  and  he  pleads  this  con- 
tract in  settlement  and  as  evidence  of  an 
account  stated  between  the  parties  and  bind- 
ing plaintiff.  And  starting  with  this  indebt- 
edness thus  acknowledged,  defendant  in  his 
answer  makes  up  an  account,  in  which  he  in- 
cludes accrued  interest  thereon;  the  Judg- 
ments obtained  against  him  aforesaid,  ag- 
gregating with  interest  $2,643.76 ;  certain  live 
stock,  not  itemized,  and  the  proceeds  thereof, 
amounting  to  $8,490.00 ;  and  lastly  rent  for 
the  Levi  Gay  farm,  $1,500.00;  aggregating 
in  all  the  sum  of  $15,902.51.  Against  this 
debt  he  credits  plaintiff  with  the  said  note 
of  $9,200.00,  a  check  for  $184.00  paid  by  him 
to  the  bank  for  discount  thereon,  and  an- 
other check  for  $100.00,  and  strikes  a  bal- 
ance showing  plaintiff  indebted  to  him  in  the 
sum  of  $6,418.51. 

On  the  pleadings  thus  presented  the  par- 
ties appear  to  have  proceeded  to  take  their 
evidence,  and  concluded  it  some  time  in 
November,  1917,  and  thereafter.  Just  when 
does  not  definitely  appear,  plaintiff  tendered 
his  amended  and  supplemental  bill,  which 
with  defendant's  demurrer  thereto.  Joined  in 
by  plaintiff,  was  for  the  first  time  noted  on 
the  record  and  disposed  of  by  the  final  de- 
cree. The  decree  sustained  the  demurrer  to 
said  amended  bill,  and  recited  that  as  no 
further  amendments  were  offered,  the  same 
was  dismissed;  and  the  court  being  of  opin- 
ion that  there  was  no  equity  in  plaintiff's 
suit,  it  was  finally  ordered  and  decreed  that 
said  suit  be  dismissed  with  costs  to  defend- 
ant 

We  pause  to  observe  that  the  record  as 
made  up  and  certified  to  this  court  is  a  very 
unsatisfactory  one.  In  not  a  single  instance, 
we  believe,  does  the  record  show  the  date  of 
any  order  in  the  cause ;  it  does  not  even  show 
the  date  of  the  final  decree.  The  petition 
for  the  appeal  says  that  this  decree  was  pro- 
nounced at  the  August  term,  1918.  The 
clerks  of  the  courts,  as  well  as  the  counsel 
concerned,  should  see  to  it  that  the  statute 
and  the  rules  of  the  court,  in  making  up  and 
certifying  records,  are  substantially  complied 
with. 

[1,  2]  The  first  point  of  error  is  that  the 
court  should  have  overruled  defendant's  de- 
murrer to  the  amended  and  supplemental  bilL 
Of  course  If  there  is  no  merit  In  plaintiff's 
cause,  the  error  of  the  court,  if  any,  would 
be  harmless.  But  we  think  there  is  very  sub- 
stantial merit  In  the  cause  as  presented  on 
the  original  bill.  Amendments  to  pleadings 
in  equity  tending  to  promote  substantial  Jus- 
tice arc  always  favored.  Cummings  ▼.  Ham- 
rlck,  74  W.  Va.  406,  82  S.  E.  44.  And  where 
some  new  matter  is  set  up  in  the  answer  of 
the  defendant  by  way  of  estoppel  or  avoid- 
ance of  liability  or  right  to  relief,  and  which 
in  ancient  pleading  might  have  been  made 
the  subject  of  a  special  replication,  plalntiflT 
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may  now  of  right  since  special  replications 
are  no  longer  recognized,  so  amend  his  bill 
as  to  meet  the  matters  of  defense  so  intro- 
duced by  defendant.  Elliot  t.  Trahem,  35 
W.  Va.  634,  14  S.  E.  223 ;  18  Enc  Plead.  & 
Prac.  681.  Under  our  statute  special  replies 
are  only  proper  where  some  new  matter  con- 
stituting a  claim  for  affirmative  relief  is  set 
up  in  the  answer.  See  West  Virginia  cases 
cited  in  the  note  at  the  same  page  of  the  book 
last  dted.  And  we  have  other  cases  also 
which  affirm  the  same  proposition.  Snyder 
V.  Martin,  17  W.  Va.  276,  41  Am.  Rep.  670; 
Hyre  ▼.  Lambert,  37  W.  Va.  26,  16  S.  E.  446 ; 
Wood  ▼.  Wood,  50  W.  Va.  570,  40  S.  E.  416. 
Indeed  this  proposition  has  become  elemen- 
tary. It  is  also  proper  to  admit  an  amended 
bill  when  necessary  to  make  the  pleadings 
comform  to  the  proof,  unless  a  new  cause  of 
action,  not  germane  to  the  original,  is  there- 
by presented.  Marshall  v.  Porter,  73  W.  Va. 
258,  80  S.  E.  350;  Hertzog  v.  Riley,  71  W. 
Va.  651, 77  S.  E.  138,  and  cases  cited. 

[3]  In  this  case  the  amended  bill  reaffirms 
the  allegations  of  the  original  bill  and  makes 
it  a  part  thereof.  The  new  matter  pertains, 
first,  to  the  suggestion  in  defendant's  demur- 
rer and  answer  to  the  original  bill  that  it 
was  not  all^^  what  relation  in  value  the 
Moore  tract  had  to  the  total  purchase  price 
of  the  several  tracts,purchased.  The  amend- 
ed bill  attempts  to  meet  this  point,  by  al- 
l^^g  that  the  several  tracts  were  first  of- 
fered separately  and  that  defendant  had  bid 
^,000.00  for  this  tracts  which  was  its  rela- 
tive value  and  with  which  defendant  should 
be  charged. 

Second,  with  respect  to  the  denial  in  the 
answer  ttiat  plaintiff  had  paid  any  part  of 
the  down  payment  of  purchase  money  on  the 
several  tracts  purchased,  the  amended  bill 
alleges  that  of  the  Judgments  proven  and  de- 
creed in  favor  of  defendant  as  assignee,  and 
with  which  he  was  credited  on  the  purchase 
money,  part  were  paid  by  plaintiff;  that  on 
October  6,  1910,  plaintiff  sold  to  one  Hans- 
barger  cattle  for  the  sum  of  $5,017.82,  the 
check  for  which  sum  was  made  to  defendant; 
that  about  the  same  time  there  was  paid  to 
Gibson  by  L.  M.  McOlintic  the  sum  of  $277.- 
03,  the  money  of  plaintiff;  and  that  out  of 
the  aggregate  of  these  two  sums,  $5,204.87, 
defendant  paid  on  the  Barlow  judgment  |2,- 
000.00;  to  BuEzard,  Sheriff,  on  the  M.  E.  Pue 
judgment  $1,103.76,  and  to  P.  L.  Yates  $895.- 
45,  but  that  he  took  from  Barlow  an  assign- 
ment of  $2,000.00  of  that  Judgment,  to  secure 
himself  as  endorser  on  plaintiff's  note  for 
something  over  $1,200.00,  with  the  proceeds 
of  which  he  discharged  the  balance  of  the 
Barlow  debt,  which  note  was  discounted  at 
the  First  National  Bank  of  Marlinton,  and 
not  being  paid  by  maker  or  endorser,  the 
bank  at  the  April  term  of  court,  1917,  ob- 
tained a  Judgment  for  $1,461.45,  which  Judg- 
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ment  of  right  defendant  should  have  paid, 
inasmuch  as  it  appeared  that  he  had  then 
been  paid  or  allowed  by  the  commissioners 
a  credit  on  the  purchase  money  of  $2,981.08, 
on  account  of  the  Barlow  debt,  and  that  he 
should  not  now  be  allowed  in  settlement  with 
plaintiff  credit  for  debts  paid  by  him  as 
aforesaid. 

Third,  with  respect  to  the  alleged  contract 
of  January  18, 1912,  pleaded  by  way  of  estop- 
pel and  as  evidence  of  an  account  stated  be- 
tween plaintiff  and  defendant,  the  allegations 
of  the  amended  bill  are  that  this  paper  was 
signed  by  plaintiff  at  the  instance  and  re- 
quest of  defendant,  and  while  plaintiff  was 
under  obligations  to  him  for  assisting  him  in 
the  purchase  of  his  lands,  defendant  suggest- 
ing that  if  anything  was  realized  on  plains 
tiff's  daim  against  his  father's  estate,  it 
would  enable  him  to  provide  additional 
means  to  carry  on  the  partnership  business 
of  buying  and  selling  live  stock ;  that  defend- 
ant had  no  note  or  open  account  as  described 
therein,  and  that  he  was  not  Indebted  to  him 
on  any  note  or  open  account  at  that  time, 
and  that  such  paper  was  fraudulently  pro- 
cured by  defendant:  that  he  never  realized 
anything  on  said  supposed  assignment,  nor 
was  it  in  any  way  allowed  to  affect  inju- 
riously plaintiff's  unsecured  creditors,  whose 
debts  since  then  he  has  in  fact  for  the  great- 
er part  paid  off  and  discharged* 

Assuming,  as  suggested  by  defendant's 
counsel,  that  plaintiff  participated  in  this  al- 
leged fraudulent  assignment  of  his  interest  in 
his  father's  estate,  that  contract  was  subse- 
quent to  and  in  no  way  involved  in  his  origi- 
nal contract  of  partnership  or  the  trust 
agreement  with  defendant  Defendant  denies 
both  agreements,  and  of  course  can  not  be 
heard  to  say  that  the  contract  of  January 
18,  1912,  amounted  to  a  settlement  or  ac- 
knowledgment by  plaintiff  of  any  indebted- 
ness on  partnership  or  trust  account  More- 
over, all  these  matters  brought  in  by  way  of 
an  amendment  to  the  original  bill,  relate  not 
to  the  merits  of  the  cause  as  made  thereby, 
but  to  questions  of  credit  and  debit  in  the  ac- 
counting to  be  had  between  the  parties. 
What  sums  plaintiff  and  defendant  may  be 
chargeable  with  or  be  entitled  to  credit  for, 
wUl  more  properly  arise  on  final  settlement 
of  the  accounts  between  them.  For  the  fore- 
going reasons  we  are  of  opinion  that  the 
amended  bill  should  have  been  admitted  and 
that  the  court  erred  to  the  prejudice  of  plain- 
tiff in  rejecting  it 

Now  upon  the  merits.  It  is  conceded  that 
if  the  facts  of  partnership  and  of  the  trust 
agreement  alleged  are  made  out  by  the  proof, 
notwithstanding  the  plea  of  the  statute  of 
frauds,  which  can  have  no  application  to  a 
trust  of  this  <diaracter,  plaintiff  would  be  en- 
titled to  the  relief  prayed  for.  As  the  amend- 
ed bill  relates  only  to  matters  involved  in  the 
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accounting  to  be  had,  defendant  may  be  giv- 
en opportunity  before  such  accounting  to 
plead  or  answer  thereto,  and  without  further 
delay  we  may  therefore  proceed  to  dispose 
of  the  case  on  its  merits.  We  approach  this 
subject  with  all  due  respect  to  the  opinion 
and  decree  of  the  circuit  court.  We  are» 
however,  not  bound  by  the  findings  of  the 
lower ,  court.  Viewing  the  case  upon  the 
pleadings  and  proofs  presented,  it  Is  our  opin- 
ion that  plaintiff  has  made  out  his  right  to 
relief  upon  both  phases  of  his  bill,  by  the 
plain  preponderance  of  the  evidence.  We  do 
not  see  how  there  can  be  any  doubt  about 
this.  Of  course  plaintiff  and  defendant  in 
pleadings  and  testimony  affirm  and  deny  the 
alleged  contracts.  But  the  case  of  the  plain* 
tiff  does  not,  as  does  that  of  the  defendant, 
stand  on  his  own  unsupported  testimony.  By 
numerous  other  witnesses  plaintiff  proves  the 
subsequent  declarations  or  admissions  of  de- 
fendant to  the  effect  that  he  had  bid  in  the 
land  for  plaintiff;  that  all  he  wanted  was 
the  interest  on  his  money;  that  he  had 
bought  In  the  land  for  plaintiff  If  he  would 
pay  him;  that  in  buying  the  land  he  was 
simply  buying  it  to  help  plaintiff;  that  he 
was  standing  behind  plaintiff;  that  he  was 
backing  him,  etc.  Moreover,  defendant  ad- 
mitted when  on  the  stand  as  a  witness  that 
he  had  made  declarations  to  these  witnesses 
substantially  as  testified  to  by  them,  or  by 
his  language  may  have  made  such  impres- 
sions on  their  minds,  and  he  furthermore  ad- 
mits that  he  did  have  it  in  mind  to  let  plain- 
tiff have  these  lands  if  he  should  pay  him  for 
them.  But  this  is  not  all.  Defendant  took 
immediate  possession  of  the  Moore  tract,  ac- 
cording to  the  agreement  alleged,  and  there- 
after procured  an  order  to  be  made  in  the 
cause,  permitting  him,  on  giving  security  for 
18,000.00  represented  as  the  value  thereof,  to 
dbtain  from  the  commissicxiers  a  deed  for 
that  tract  before  obtaining  legal  title  to  the 
other  tracts.  We  think  this  fiact  very  signifi- 
cant of  die  rights  of  plaintiff  pertaining  to 
the  other  tracts.  Plaintiff  remained  in  pos- 
session  of  these  other  tracts  as  before  the 
sale,  farming  them,  without  any  agrreement 
for  such  occupancy  or  use,  other  than  the 
one  alleged  in  tiie  bill,  buying  and  selling  cat- 
tle and  sheep,  the  money  for  which  sales, 
for  the  most  part  at  least,  went  to  defendant. 
The  dealings  between  the  parties  in  relation 
thereto  were  wholly  inconsistent  with  defend- 
ant's theory  that  plaintiff  was  his  tenant 


He  admits  he  had  no  special  contract  for 
such  tenancy. 

And  with  respect  to  the  alleged  partner- 
ship, the  evidence  shows  that  plaintiff  and 
defendant  bought  and  sold  cattle  and  sheep, 
which  were  grazed  and  fed  by  plaintiff,  and 
that  in  several  instances  they  signed  con- 
tracts and  writings  and  gave  Joint  notes 
therefor,  and  that  these  transactions  were 
conducted  on  the  land  occupied  by  plaintiff. 
We  are  therefor  of  opinion  that  plaintiff  is 
entitled  to  the  relief  sought  by  his  bill,  and 
that  the  decree  below  must  be  wholly  re- 
versed. 

Our  decree  here  will  be:  Fiist,  that  a  par- 
nership  existed  between  plaintiff  Qay  and  de- 
fendant Gibson,  for  the  purpose  of  carrying 
on  the  business  of  buying  and  selling  cattle 
and  other  live  stock,  as  alleged,  beginning  on 
or  about  January  17, 1012,  and  continuing  up 
until  such  time  as  the  court  may  ascertain 
upon  the  accounting  to  be  had  between  them 
the  partners  ceased  to  have  partnership 
transactioxfi,  this  fact  not  being  fully  de- 
veloped by  the  evidence  now  before  us ;  sec- 
ond, that  at  and  before  defendant  finally  pur- 
chased plaintiff's  lands  on  January  18,  1912, 
he  agreed  to  buy  in  for  plaintiff  the  sixty- 
eight  and  three-Quarter  acre  tract,  his  home 
place,  and  the  two  tracts  known  as  the  Shear- 
er Land,  containing  some  eight  hundred  and 
forty-two  acres,  and  hold  the  same  in  trust  for 
plaintiff  until  he  should  repay  him  out  of  his 
Share  of  the  profits  of  the  partnen^p,  as  al- 
leged, or  otherwise,  the  purchase  money  paid 
him,  with  interest,  and  that  plaintiff  is  en- 
titled to  a  settlement  of  such  trustee  account, 
and  upon  such  settlem^it  and  payment  by 
him  of  the  balance  of  the  purdiase  money 
due  defendant,  if  any,  the  defendant  should 
be  decreed  to  reconvey  said  several  tracts  to 
plaintiff  in  discharge  of  said  trust;  and  If  It 
should  turn  out  on  such  settlement  that  he 
has  already  been  paid  in  excess  of  principal 
and  interest,  plaintiff  should  be  decreed 
against  defendant  any  sum  found  In  his  fa- 
vor, as  may  be  shown  on  such  accounting; 
and  that  in  either  event  the  rights  of  the  par- 
ties should  be  settled  and  decreed  on  the 
principles  of  mortgagor  and  mortgagee.  lis- 
key  y.  Snyder,  56  W.  Va.  610,  40  S.  E.  515. 

And  the  cause  will  be  remanded  to  the  cir- 
cuit court  for  farther  proceedings  to  be  had 
tliereln  in  accordance  herewith,  and  further 
according  to  the  rules  and  principles  govern- 
ing courts  of  equity. 
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WHITE  V.  SCOTT.     (No.  476.) 

(Supreme  Court  of  North  Carolina.    Doe.  10, 

1919.) 

1.  Limitation  of  AcrnoNS  «=>76(4)— Iwsani- 

TT  AFTEB  ACCKUAL  DOES  NQT  STOP  BUWNINO 
OF  STATI7TE. 

In  view  of  Code  1883,  |  169,  lUfTisal  1905, 
S  365,  insanity  subsequent  to  the  accrual  of  a 
cause  of  action  does  not  interrupt  the  operation 
of  the  statute  of  limitations. 

2.  Limitation  of  actions  ^=»76(2)— Dbath 
OF  ancbstob  and  infancy  of  hxib  does 

not  stop  bun  NINO  OF  STATUTE. 

When  the  statute  of  limitations  starts  to 
run  during  the  lifetime  of  an  ancestor,  it  does 
not  stop  as  against  an  heir,  even  though  the 
heir  is  under  disability  at  the  death  of  the  for- 
mer, and  at  the  time  of  descent  cast. 

Appeal  from  Superior  Court,  Cabarms 
County ;  Harding,  Judge. 

Action  by  Rachael  B.  WWte,  administra- 
trix, against  A.  J.  Scott  Judgment  for  de- 
fendant, and  plaintiff  appeals.    No  error.    ^ 

Plaintiff!  alleged  that  defendant  liad  exe- 
cuted to  her  intestate,  Mary  J.  Scott,  three 
notes,'  one  for  $250  on  March  14»  1896 ;  one 
for  $50  on  April  3,  1897;  and  the  remaining 
one  for  $320  on  July  9,  1896,  all  of  them  due 
one  day  after  date,  with  Interest  from  date. 
On  the  first  note,  the  last  payment  was  made 
on  March  13,  1899,  on  the  second  on  April  3, 
1899,  and  on  the  third  on  July  9,  1898,  and 
there  were  no  later  payments  of  any  kind. 
Mrs.  Scott  died  on  June  19,  1916.  This  ac- 
tion was  commenced  on  June  9,  .1917.  The 
payments  were  entered  as  credit  on  the  notes. 

The  defendant  admitted  the  due  execution 
of  the  notes,  denied  the  date  of  payment  on 
the  third  note,  alleged  that  a  large  part  of 
the  notes  was  intended  as  a  gift  from  his 
mother,  to  whom  the  notes  Were  payable,  and 
pleaded  the  statute  of  limitation  of  ten  years. 

The  plaintiff  replied  as  to  the  statute  that 
Mrs.  Scott  was  non  compos  mentis  for  some 
time  after  an  Illness,  though  there  was  evi- 
dence that  she  had  ludd  intervals  and  her 
mental  aberration  was  not  continuous.  The 
plaintilTs  witness  W.  lu  Winecoff  testified: 

"I  had  known  Mary  J.  Scott  a  long  number  of 
years.  I  did  not  know  of  her  selling  real  estate 
until  what  she  said.  She  told  me  she  had. 
This  was  about  1900,  I  reckon.  I  do  not  mind 
whether  it  was  1900  or  1905.  She  told  me 
she  had  sold  her  property  to  her  son  John.'  She 
did  not  tell  me  what  she  hsd  got  for  it.  I  did 
not  ask  her.  Q.  Did  riie  talk  like  she  had  any 
sense  then?  A.  That  was  before  she  had  that 
spell  of  sickness.  I  never  saw  anything  wrong 
with  her  mind  prior  to  the  time  she  had  that 
spell  of  sickness.  She  was  au  unusually  in- 
telligent woman.  '  She  attended  church  regu- 
larly. Q.  In  your  opinion  she  was  one  of  the 
most  intelligent  ladies  in  that  community?    A. 
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She  was  very  intelligent.  I'  do  sot  remember 
whether  or  not  she  told  me  about  the  fact  that 
she  had  been  on  a  trade  with  her  daughters  and 
bought  some  of  them  out  I  believe  she  told 
me  she  had  bought  Mr.  Will  Stewart's  part.  I 
don't  believe  she  told  me  about  buying  three- 
elevenths,  and  that  she  sold  the  whole  thing  to 
John  Scott  after  that.  She  was  down  sick  two 
or  three  weeks  with  pneumonia,  and  she  got 
over  it.  After  she  got  up  she  was  all  right  at 
times.  I  discovered  that  her  mind  was  not  all 
right  directly  after  she  had  pneumonia;  at 
times  I  saw  it  was  not  all  right  Q.  But  the 
bigger  part  of  the  time  her  mind  was  all  right 
after  she  got  up  from  pneumonia?  A«  She  ap- 
peared like  it  part  of  the  time,  and  part  of 
the  time  I  don't  think  she  was." 

The  plaintiff  also  alleged  that  the  defend- 
ant was  agent  of  his  mother  during  the  time 
of  the  transaction  in  regard  to' the  notes. 

The  court  granted  a  motion  of  the  defend- 
ant to  nonsuit  the  plaintiff,  and  judgment 
was  entered  accordingly.    Plaintiff  appealed. 

J.  Lr.  Growell  and  H.  S.  Williams*  both  of 
Concord,  for  appellant. 

Maness  &  Armfield  and  L.  T.  Hartsell,  all 
of  Concord,  for  appellee. 

.  WALKER,  J.  (after  stating  the  facts  as 
above).  [1,  2]  The  defendant  executed  the 
three  notes  to  the  plaintiff  as  far  back  as  the 
years  1896  and  1897,  so  that  they  are  barred 
by  the  statute  of  limitations,  unless  the  plaln- 
tifl's  intestate  was  insane  at  the  time  the 
cause  of  action  upon  the  notes  accrued,  for 
that  is  the  language  of  the  statute,  as  will 
appear  by  this  reproduction  of  it: 

"No  person  shall  avail  himself  of  a  disability, 
unless  it  existed  when  his  right  of  action  ac- 
crued." Code  of  1883,  §  169 ;  Revisal  of  1905,. 
§  365. 

According  to  the  evidence  in  this  case,  Mrs. 
Scott's  illness  occurred  in  the  year  1909,  and, 
as  it  was  subsequent  to  the  accrual  of  the 
cause  of  action,  it  did  not  interrupt  the  op- 
eration of  the  statute,  if  the  full  time  had 
not  elapsed  before  her  illness  conunenced. 
Eller  V.  Church,  121  N,  C.  269,  28  S.  E.  364 ; 
Asbury  v.  Fair,  111  N.  C.  251,  16  S.  B.  467. 
It  is  familiar  learning  that  when  the  statute 
once  begins  to  run  no  disability  will  stop  it 
Kennedy  v.  Cromwell,  108  I5I.  C.  1,  13  S.  B. 
135;  Ervin  v.  Brooks,  111  N.  C.  358,  16  S.  B. 
240 ;  Causey  v.  Snow,  122  N.  C.  326,  29  S.  E. 
859 ;  Self  v.  Shugart,  135  N.  C.  187,  47  S.  B. 
484.  When  it  starts  to  run  during  the  life- 
time of  thQ  ancestor.  It  does  not  stop,  even 
though  the  heir  is  under  disability  at  the 
death  of  the  former,  and  at  the  time  of  de- 
scent cast  Chancy  v.  Powell,  103  N.  C.  159^ 
9  S.  B.  298;  Frederick  v.  Williams,  103  N.  C. 
189,  9  S.  B.  298;  Wood  on  Xilmitations,  11 ; 
Pearce  ▼.  House,  Term  Betwrt,  722.  It  muat 
appear  that  disability  existed  when  right  of 
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action  accrued.  Gudger  y.  Railroad  Co,,  106 
N.  C.  481,  11  S.  E.  515.  This  being  bo,  and 
all  the  evldenee  showing  that  the  illness  of 
Mrs.  Scott  occurred  long  after  the  accrual  of 
the  cause  of  action  on  the  several  notes — 
and  there  being  no  evidence,  as  we  think,  to 
the  contrary — the  court  was  right  in  dismiss- 
ing the  action. 

The  contention  as  to  the  trust  relation  be- 
tween the  defendant  and  the  intestate  is  en- 
tirely without  any  merit  There  is  no  suffi- 
cient evidence  to  sustain  any  such  view  with 
reference  to  these  notes.  The  plaintiff  was 
at  perfect  liberty  to  sue  upon  them  without 
making  any  demand. 

There  is  no  error  in  the  proceedings  of  the 
court 

No  erron 


(178  N.  C.  740) 

STATE    V.    PBEVO.      (No.    377.) 

(Supreme  0>urt  of  North  Carolina.     Nov.  26, 

1919.) 

1.  MUNICIPAI.  CORPOSATIONS  ^=>639(2)— Evi- 
DENCB  MUST  SHOW  VIOIJLTED  OBDINANCB 
VALID. 

In  prosecution  under  Revisal  1905,  |  3702, 
making  violation  of  city  ordinance  a  misde- 
meanor, state  must  show  tiiat  there  has  been 
a  violation  of  a  valid  ordinance. 

2.  OannNAL  law  ^s»897(l)— Waiteb  of  db- 

FECT  IN  WABBANT. 

Ordinary  defects  in  the  form  of  warrant 
may  be  waived,  and  usually  are  waived,  by  the 
general  plea  of  not  guilty. 

3.  Municipal  cobfobations  ^=s>64— Lbois- 
lative  oontbol. 

Municipalities  in  the  exercise  of  their  gov- 
ernmental functions  are  subject  to  almost  un- 
limited legislative  control,  except  when  restrict- 
ed by  conetitational  provision. 

4.  Municipal  oobpobations  ^=»22— Olasbi- 
fioation  accobdino  to  population. 

(Generally,  where  statutes  classify  cities, 
towns,  and  other  subdivisions  of  the  state  by 
population,  the  classification,  unless  otherwise 
specified,  is  to  be  determined  by  some  official 
enumeration,  officially  promulgated;  and,  in 
absence  of  statute  or  municipal  regulation,  the 
federal  census  is  usually  adopted  and  allowed 
as  controlling. 

6.  Thsatbbs  and  shows  ^s»1— Population 
of  cmr  oovebninq  license  fee  detebmin- 
ed  bt  last  fedebal  0en8u8. 
Under  Rev.  Acts  1917,  c  231,  |  28  (a), 
city  having,   according  to  last  federfd  census, 
a  population  of  less  than  5,000  inhabitants  was 
without  power  to  levy  a  moving  picture  theater 
tax  in  excess  of  $S0,  though  unofficial  enumera- 
tion, made  without  formal  authority  by  school 
snperintendentBy   showed    population   of   more 
than  5,000. 


6.  MXTNICIPAL  COBPOBATIONB  «=S>111(4),  682(1) 
— CONFLICTINO  EXBB0I8B  OF  POWEB--OBDI- 
NANCE  IMPOSINO  TOO  HIQH  THEATEB  TAX 
VOID. 

Where  town  ordinance  imposed  moving  pic- 
ture theater  tax  in  excess  of  amount  authorized 
by  statute,  th6  ordinance  as  a  whole  was  void, 
and  did  not  prohibit  the  canying  on  of  sucb 
business  regardless  of  amount  of  tax,  since  such 
business,  having  been  approved  by  a  state  stat- 
ute^  could  not  be  prohibited  by  the  town. 

Appeal  from  Superior  Ck>urt,  Davidson 
0>unty;    Bryson,  Judge. 

J.  W.  Prevo  was  convicted  of  exhibiting  a 
moving  picture  show  without  a  license  and 
without  paying  tax  required  by  city  ordi- 
nance, and  he  excepts  and  appeals.    Reversed. 

Criminal  action  under  section  3702,  Revisal, 
for  violating  ordinance  of  the  dty  of  Thomas- 
viUe  in  exhibiting  a  moving  picture  show 
without  license  and  without  paying  the  tax 
as  required  by  said  ordinance,  heard  on  ap- 
peal from  recorder's  court  before  his  honor 
T.  D.  Bryson,  Judge,  and  a  Jury  at  July  term, 
1919,  of  the  superior  court  of  Davidson  county. 

The  warrant  on  which  the  trial  was  had 
is  in  form  as  follows: 

''Wbereas,  complaint  has  been  made  this  day 
on  oath  of  Ira  T.  Johnson,  dty  manager,  that 
J.  W.  Prevo,  on  and  after  the  1st  day  of  July, 
1918,  with  force  and  arms,  at  and  in  said  coun- 
ty, and  within  the  corporate  limits  of  tiie 
town,  of  Thomasville,  did  unlawfully,  willfully, 
and  feloniously  operate  a  moving  picture  and 
vaudeville  house  without  having  procured  city 
license  thereof,  contrary  to  the  statute  in  such 
cases  made  and  provided,  against  the  peace  and 
dignity  of  the  state,  and  in  violation  of  the 
town  ordinances,  section,  Spedal  Taxes,"  etc 

Plea  of  not  guilty. 

There  was  evidence  on  the  part  of  the  state 
tending  to  show  that  defendant  conducted  a 
moving  picture  show  in  the  town  of  Thomas- 
ville in  1918,  and  for  the  period  after  May 
31st  of  said  year,  without  having  procured 
license  as  required  by  ordinance.  That  the 
license  tax  paid  by  him  for  previous  year,  and 
which  expired  May  31st,  had  been  $30,  the 
state  and  county,  same  tax.  That  the  city 
government  having  raised  the  license  tax  to 
$60  for  1918-19,  the  city  mayor  demanded 
this  amount  of  tax.  Defendant  refused  to 
pay,  tendering  $30,  the  amount  paid  by  him 
for  the  previous  year,  which  was  refused  by 
the  city.  For  this  year  also  the  state  and 
county  collected,  each,  $30,  license  tax,  as  on 
the  previous  year. 

The  dty  ordinance  passed  in  June,  1918, 
and  which  was  put  in  evidence,  requires  per- 
sons upon  whom  a  license  tax  was  Imposed 
to  procure  dty  license,  and  imposed  a  tax 
for  1918-19  of  $00  for  same.  There  was  also 
evidence  oa  part  of  state  that  in  latter  part 
of  August,  1918,  Mr.  John  Hauss,  the  super* 
intendent  of  dty  graded  schools,  had  of  his 
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own  motion,  and  without  any  formal  antbor-  r  or  towns  shall  not  levy  a  greater  amonnt  of 


Ity,  nndertaken  to  take  the  census  of  the  city» 
and  asc^tained,  according  to  his  estimate, 
that  there  was  then  In  Thomasville  a  white 
population  of  4,400;  that  at  the  same  time 
a  witness  named  Mr.  J.  EX  Boykin,  principal 
of  colored  graded  school*  undertook  the  enu- 
meration of  the  colored  residents  in  the  city, 
and  ascertained  that  there  were  then  T70 
colored  people  in  the  city  limits,  these^  added 
together,  making  the  city  population  at  said 
date,  the  latter  part  of  August,  5210. 

On  cross-examination,  Mr.  Hauss  stated 
that  in  making  his  enumeration  of  the  whites 
he  had  included  "500  children  who  were  at  the 
orphanage  in  Thomasville,  and  also  the  chil- 
dren who  had  goue  off  to  school,"  stating  also 
that  the  children  at  the  orphanage  were  a 
floating  population,  leaving  the  city,  as  a  rule, 
when  they  reach  a  certain  age.  The  witness 
also  stated  that  there  were  a  good  many  fam- 
ilies who  move  into  Thomasville  to  work  in 
the  factories,  and  going  back  to  the  farms  at 
the  usual  time.  It  was  also  shown  that  by  the 
last  federal  census,  the  only  authorized  enu- 
meration of  the  population  of  Thomasville, 
the  number  of  people  were  given  to  be  8,877. 

The  court,  being  of  opinion  that  on  the  evi- 
dence, if  accepted,  the  defendant  was  guilty, 
so  instructed  the  jury,  who  rendered  a  verdict 
of  guilty.  Judgment  on  the  verdict ;  defend- 
ant excepted  and  appealed,  assigning  errors. 

Howell  B^  Kyser,  of  Thomasville,  for  ap- 
pellant 

James  S.  Manning,  Atty.  Gen.,  and  Frank 
Nash,  Asst.  Atty.  Gen.,  for  the  State. 

HOKE,  J.  (after  stating  the  facts  as  above). 
[1,2]  In  order  to  a  legal  conviction  on 
a  charge  of  this  character,  it  is  incumbent 
on  the  state  to  establish  that  there  has  been 
a  violation  of  a  valid  ordinance;  ordinary 
defects  in  the  form  of  the  warrant  may  be 
waived,  and  usually  are  waived,  by  the  gen- 
eral plea  of  not  guilty,  but  charged  with  a 
misdemeanor  in  violating  a  town  ordinance. 
A  valid  ordinance  must  be  shown  or  the  prose- 
cution necessarily  fails.  State  v.  Snipes,  161 
N.  O.  242,  76  S.  B.  '248;  State  v.  Hunter,  106 
N.  C.  796,  11  S.  B.  366,  8  li.  R.  A.  629.  On 
this  question,  the  state  statute  is  applicable. 
Revenue  Acts  1917,  c  231,  |  28  (a),  makes 
provision  as  follows: 

"On  each  room,  hall,  or  tent  used  as  a  mov- 
ing picture  or  vaudeville  show,  a  tax  as  fol- 
lows: In  town  of  less  than  one  thousand  five 
hundred  inhabitants,  ten  dollars  per  annum; 
less  than  five  thousand  inhabitants  and  more 
than  one  thousand  five  hundred,  thirty  dollars 
per  annum ;  less  than  ten  thousand  inhabitants 
and  more  than  five  thousand,  sixty  dollars  per 
annum;  in  towns  or  dtics  with  more  than  ten 
thousand  inhabitants  and  less  than  fifteen  thou- 
sand, one  hundred  dollars  per  annum;  more 
than  fifteen  thousand  inhabitants,  one  hundred 
and  fifty  dollars  per  annum.    Counties,  cities. 


license  tax  than  that  of  the  state.** 

The  same  provision  appears  in  the  laws 
1915,  c  285,  and  with  a  less  amount  of  tax  in 
1913,  etc. 

[3]  It  is  well  understood  that  municipalities, 
in  the  exercise  of  their  governmental  funo- 
tlons,  are  subject  to  almost  unlimited  legis- 
lative control,  except  when  restricted  by  con- 
stitutional provision.  And  it  is  uniformly 
held  that  a  town  ordinance  in  violation  of  a 
valid  state  statute  appertainmg  to  the  ques- 
tion is  void.  Trustees  v.  Webb,  155  N.  0.  379^ 
71  S.  B.  620;  State  v.  Beacham,  125  N.  a  652, 
84  S.  B.  447;  Shaw  v.  Kennedy,  4  N.  O.  591; 
19  R.  0.  L.  803,  and  cases  dted. 

[4]  The  generally  accepted  rule  Is  that  In 
statutes  of  this  character,  classifying  the 
cities,  towns,  and  other  subdivisions  of  the 
state  by  population,  the  classification,  unless 
otherwise  specified,  is  to  be  determined  by 
some  "ofllcial  enumeration,  ofildally  promul- 
gated," and,  in  the  absence  of  a  state  statute 
appertaining  to  the  subject  or  some  authori- 
tative municipal  regulation,  the  federal  cen- 
sus is  usually  adopted  and  allowed  as  con- 
trolling. This  principle  was  approved  in  the 
New  Jersey  court  in  Be  City  of  Passaic  Sewer 
Construction,  54  N.  J.  Law,  156,  23  Att.  617, 
where  it  was  held  that  an  ''act  for  the  class- 
ification of  cities  of  this  state,  for  the  purpose 
of  municipal  legislation  in  relation  thereto," 
means  population  as  determined  by  "an  offi- 
cial enumeration  oflBcially  promulgated,"  and 
Justice  Magie,  in  the  opinion,  speaking  to  the 
question  said: 

"The  act  for  the  classification  of  cities  above 
dted  fixes  the  grade  of  cities  of  the  first,  sec- 
ond, and  third  class  by  'population.'  How  the 
population  of  any  dty  is  to  be  ascertained  is 
not  expressly  declared.  The  contention  is  that 
population  may  be  determined,  like  any  other 
fact,  by  evidence,  and  that,  when  it  thus  ap- 
pears that  a  dty  of  the  third  dass  has  acquired 
a  population  exceeding  12,000,  it  must  be  ju- 
dicially dedared  to  be  no  longer  a  dty  of  the 
third  dass,  but  one  of  the  second  dass.  If 
the  question  thus  presented  was  limited  to  the 
construction  of  the  original  dasslfication  act, 
I  think  its  solution  not  difficult.  Ndther  par- 
ties litigant,  nor  municipalities,  nor  courts, 
have  been  empowered  to  make  enumeration  of 
inhabitants  for  the  detennination  of  population. 
Any  attempted  enumeration,  not  accompanied 
with  power  to  inquire  and  compd  answers, 
would  be  a  niere  farce.  The  fact  determined  in 
one  case  in  one  way  might  be  determined  other- 
wise in  another  case.  It  is  inconceivable  that 
the  Legislature  Intended  to  make  dasslfication 
depend  on  such  uncertainties.  It  is  apparent 
that  'population'  in  this  act  bears  the  meaning 
of  enumeration  of  inhabitants,  and  refers  to 
such  enumeration  as  the  law  provides  to  be 
made.  Two  such  enumerations  are  provided  for 
by  law  in  each  decade— one  under  United  States 
authority  and  the  other  under  the  laws  of  tiiia 
state." 
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Abd  as   suggested  here  l>y  tbe  upright,  r  good  reason  to  Justify  the  action  of  the  town 


wise,  learned  judge,  any  other  principle 
would  be  productive  of  such  uncertainties  in 
the  administrative  measures  affected  as  to 
be  entirely  impracticable. 

There  could  be  no  better  Illustration  of  this 
position  than  by  reference  to  the  facts  of  this 
present  case.  Mr.  Hauss,  who  attempted  the 
enumeration,  known  to  the  writer  to  be  in- 
telligent and  reliable,  no  doubt  did  all  that 
could  be  done  in  such  an  effort,  but  he  had  no 
official  rule  to  guide  him;  he  had  no  assur- 
ance of  correct  answers  to  questions  he  might 
be  called  on  to  ask;  in  fact  no  means  of  com- 
pelling any  answer  at  alL  With  the  direct- 
ness and  candor  to  be  expected  from  him,  he 
says  that  in  taking  the  number  of  the  white 
population,  which  was  all  that  he  personally 
attempted,  he  Included  several  hundred  or- 
phan children  then  in  the  town,  or  the  orphan- 
a^ge  there  situated,  a  floating  population. 
He  included  also  numbers  of  citizens  who 
had  temporarily  moved  In  from  the  country. 
The  colored  population  was  reported  to  him 
by  an  assistant,  and  what  methods  were  pur- 
sued In  reference  to  these  is  not  shown.  With 
all  of  these  limitations  and  drawbacks,  he  was 
only  able  to  report  a  population  of  5,210,  and 
this  in  the  latter  part  of  August,  more  than 
two  months  after  the  ordinance  was  enacted. 

On  reason  and  authority,  therefore,  we  are 
of  opinion  that  such  an  enumeration  should 
not  be  allowed  to  affect  the  question  that  it 
is  neither  competent  in  law  nor  sufficient  in 
fact  to  justify  a  departure  from  the  federal 
census,  the  only  authorized  and  official  census 
extant  at  the  time  and  to  which  the  Legis- 
lature undoubtedly  referred  in  the  enactment 
of  the  statute. 

[6]  This  being  the  rule  and  the  federal  cen- 
sus showing  that  at  the  time  of  the  enactment 
of  the  ordinance  in  question  the^  population 
of  Thomasville  was  only  3,877,  the  city  was 
without  power  to  levy  a  tax  in  excess  of  $30, 
the  amount  collected  by  the  state  and  the 
county,  and  the  ordinance  by  which  it  was 
attempted  to  collect  a  tax  of  $60  is  void. 

The  state  does  not  contend  that  this  con- 
viction should  be  upheld,  but,  submitting  the 
matter  to  the  judgment  of  the  court,  and 
prompted  by  the  laudable  desire  to  aid  the 
court  only  to  a  correct  conclusion,  the  Assist- 
ant Attorney  (General  on  the  argument  frank- 
ly stated  that  he  had  been  unable  to  find  any 


of  Thomasville  in  the  case,  the  endeavor  to 
enforce  collection  of  a  tax  of  $00  when  Jtho 
state  and  county  taxes  only  amounted  to  $80 
allowed  by  the  statute. 

[6]  It  is  suggested,  however,  that  the  de- 
fendant should  have  paid  the  tax  vaiAet  pro- 
test, and  was  not  justified  in  going  on  with 
his  exhibit  without  the  city  license.  If  this 
were  a  valid  ordinance  and  the  question  were 
whether  same  applied  to  defradant's  business 
or  whether  the  authorities  were  Justified  in 
refusing  a  license,  the  position  would  be  un- 
challenged. Such  a  position  was  approved 
by  the  court  in  State  v.  Snipes,  supra;  but, 
the  prosecution  being  for  violation  of  an  or-' 
dinance,  there  must  be  a  valid  ordinance,  or, 
as  stated  at  the  outset,  there  is  nothing  upon 
which  the  prosecution  may  rest.  To  hold 
that  an  amount  required  by  an  unreasonahle 
or  void  ordinance  should  be  paid  or  tendered  • 
before  a  business,  otherwise  lawful,  can  be 
entered  on  would  enable  a  municipal  govern- 
ment by  an  exorbitant  tax  to  arbitrarily  sup- 
press any  business  within  its  limits,  however 
worthy  or  desirable.  Nor  can  it  be  insisted 
that  doing  business  without  license  is  prohib- 
ited, regardless  of  the  amount  of  the  tax,  on 
the  ground  that  the  two  are  separable.  This 
being  a  business  expressly  recognized  and 
approved  by  a  state  statute,  the  town  is  with- 
out power  to  prohibit  it  State  v.  Taft,  118 
N.  O.  1190,  23  S.  E.  070,  32  L.  B.  A.  122,  64 
Am.  St  Rep.  768.  The  entire  and.  assuredly 
the  chief  end  and  purpose  of  the  ordinance 
is  to  raise  revenue,  and,  the  authorities  hav- 
ing framed  an  ordinance  requiring  a  tax  in 
excess  of  the  amount  allowed  by  statute,  the 
whole  regulation  must  be  declared  void. 
State  v.  Webber,  107  N.  O.  962,  12  S.  B.  698, 
22  Am.  St  Rep.  920.  In  this  case  it  was  di- 
rectly held,  among  other  things,  that— 

'If  part  of  an  ordinance  is  void,  all  other 
clauses  with  which  the  invalid  part  is  necessari- 
ly connected,  or  which  are  dependent  on  it, 
are  also  void." 

I\>r  the  reasons  stated,  we  are  oonstralned 
to  differ  with  the  learned  judge  in  his  disposi- 
tion of  the  case,  and  on  the  facts  as  now  pre- 
sented are  of  opinion  that  the  defendant  is 
entitled  to  an  acquittal. 

Reversed. 


N.C.) 


JOYKBR  ▼.  CHAMPION  FIBBB  00. 

(101  B.m.) 


873 


(178  Kt  C.  634) 

JOTNER  T.  OHAMPION  FIBBB  GO.  «t  aL 

(No.  564.) 

(Supreme  Conrt  of  North  Carolina.    Dec.  10, 

1919.) 

1.  Appeai.  and  iebbob  ^=s>95d— Pabtixs  ^ssCl 
(2)— Finding  of  nscessitt  07  bbinoino  in 

PABTIS8  NOT  BftVISWABU:. 

IJnder  Revisal  1906,  §  414,  the  trial  court 
had  the  right,  and  it  was  its  duty,  to  require 
4111  parties  to  .'be  brought  in  whose  rights  would 
be  affected  by  the  proceeding,  and  its  finding 
that  a  casualty  company  was  a  proper  and  nec- 
essary party  after  a  compromise  is  not  review- 
able. 

2.  JiTDOMSNT  ^=s»208— Dbtbbminatior  of  itl- 

TnCATB  BIQHTS  OF  PABTXX8  BBTWBBN  THX3^- 
8ELVES. 

Under  Revisal  1905,  §  563,  the  judgment 
may  determine  the  ultimate  rights  of  the  par- 
ties on  each  side  between  themselves. 

3.  AppbaXi  and  sbbob  ^=»95  —  No  appeai. 

FBOH  OBDSB  ADDING  PABTT. 

An  order  making  additional  parties  ia  not 
appealable. 

4.  OosTB  0^80— Remedy  of  addhtonal  pab- 

TT  MADE  BITCH  Bf  UNNBOESSART  OBDEB. 

Should  an  order  making  an  additional  party 
prove  unnecessary,  the  remedy  is  on  the  final 
judgment  to  allow  such  additional  party  to 
recover  his  costs. 

5.  Pa'Rties  ^=»31— Oasualtt  oompant  not 
nece88aby  pabtt  befobb  0ompbomi8s  ap^ 
fobtionino  judgment. 

If  in  an  action  for  personal  injuriea  a  cas- 
ualty insurance  company  as  alleged  was  re- 
sonsible  for  any  recovery  against  a  defendant 
as  insurer,  possibly  it  may  have  been  a  proper 
party  in  the  first  instance,  but  was  not  a  nec- 
essary party  imtH  there  was  announced  in  open 
court  a  compromise  apportioning  part  of  plain- 
tiffs recovery  against  it. 

6.  PucADiNG  ^=:»245(1)— Amended  compuunt 

AFTER    COMPROMISE    AITTBOBIZED    JTXTDQMENT 
IN  ACCORDANCE  WITH  COMPROMISE. 

In  an  action  for  personal  injuries,  compro- 
mised by  agreement  for  judgment  apportion- 
ing part  against  two  of  the  three  defendants 
and  the  rest  against  a  casualty  company,  plain- 
tilTs  amended  complaint,  joining  the  company 
after  announcement  of  the  compromise,  held 
in  elfect  a  plea  since  last  continuance,  so  that 
the  whole  matter  could  properly  be  disposed  of 
on  the  plaintiffs  subsequent  motion  for  judg- 
ment in  accordance  with  the  compromise. 

7.  PiJCADiNG  ^s»248(ll)  —  Amended  com- 
plaint PURSUANT  TO   COMPROMISE   DID  NOT 

BET  FORTH  NEW  CAUSE  OF  ACTION. 

Where  a  personal  injury  suit  against  three 
defendants  was  compromised  by  agreement  for 
judgment  assessing  part  of  the  recovery  against 
two  of  the  three  defendants,  and  the  rest 
against  a  casualty  company,  plaintiff's  amended 
complaint,  subsequently  making  the  casualty 
company  a  party,  did  not  set  forth  a  different 
cause  of  action,  but  merely  sought  to  subject 


the  casualty  company  to  liability  on  the  aB«gad 
compromise  by  its  duly  accredited  agent,  and 
it  was  not  necessary  to  institute  new  action 
therefor,  as  the  whole  matter  could  be  eettited 
by  issuing  summons  to  make  the  casualty  com* 
pany  an  additional  party  defendant. 

8.  Appeal  and  ebbob  ®s>102,  4^  —  On  ap- 
peal FBOM  OVERRULING  OF  DEMUBBEB  NOT 
FBIVOLOUS  PLAINTIFF  NOT  ENTITLED  TO 
JUDGMENT. 

.  Under  Revisal  1905,  |  506,  on  overruling  of 
its  demurrer,  a  casualty  company  made  a  de- 
fendant was  entitled  to  appeal,  unless  the  de- 
murrer had  been  held  frivolous;  and,  though 
the  demurrer  was  properly  overruled,  plaintiff 
was  not  entitled  to  judgment  pending  the  com- 
pany's appeal,  where  the  demurrer  was  not 
frivolous. 

Appeal  from  Superior  Ooart,  Buncombe 
(bounty;  Ray,  Judge. 

Action  by  A.  F.  Joyner,  administrator, 
against  the  Champion  Fibre  Company  and 
others.  Plaintiff's  motion  for  judgment  in 
accordance  with  a  compromise  was  refused, 
and  he  and  the  Fidelity  &  Casualty  Company, 
made  a  defendant,  appeal;  the  latter  from 
an  order  overruling  its  demurrer  to  the 
amended  complaint  Judgment  on  both  ap- 
peals affirmed. 

The  action  was  brought  asalnst  th»  defend- 
ant Southern  Railroad  Company,  Champion 
Fibre  Company,  and  J.  H.  Blizzard,  to  re- 
cover damages  for  the  negligent  killing  of 
plaintiff's  intestate  while  In  the  employment 
of  the  Champion  Fibre  Company,  and  while 
attempting  to  uncouple  cars  owned  by  South- 
em  Railroad  Company,  causing  his  death.  The 
Railroad  Company  and  Fibre  Company  filed 
answers.  The  cause  was  set  for  trial,  and  wit- 
nesses subpoenaed.  In  negotiatlpns  for  a 
compromise  at  that  term  it  appeared  that  the 
defendant  Fidelity  &  Casualty  Company  was 
liable  for  any  recovery  that  might  be  had 
against  the  Fibre  Company,  and  had  employed 
lawyers  in  the  cause  to  represent  the  Fibre 
Cpmpany,  one  of  the  defendants  of  record, 
and  in  consequence  of  instructions  to  their  at- 
torneys from  the  said  Fidelity  &  Casualty 
Company,  who  represented  both  the  Fibre 
Company  and  the  Fld^ity  &  Casualty  Com- 
pany, a  compromise  was  agreed  to  by  coun- 
sel for  all  the  parties  that  the  plaintiff  should 
recover  judgment  for  $3,750,  to  be  appor- 
tioned against  the  parties  as  follows:  Cham- 
pion Fibre  Company,  $250;  Southern  Rail- 
road Company,  $500;  Fidelity  &  Casualty 
Company,  $3,000. 

Said  agreement  was  announced  in  <^>en 
court,  and  the  witnesses  were  discharged. 
After  they  had  left  the  jurisdiction  of  the 
court,  and  on  the  eve  of  adjournment,  plain- 
tiff was  notified  that  the  Fidelity  &  Casual- 
ty Company  made  objection  to  the  appor- 
tionment of  the  judgment,  claiming  that  the 
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Railroad  Gompany  Hhotild  pay  a  larger  pro- 
portion and  the  Fibre  Company  a  smaller 
part  of  the  $3,750.  The  compromise  was  an- 
nounced in  open  conrt  at  June  term,  1918. 
At  December  term,  1918,  the  plaintiff  filed 
a  supplementary  complaint  in  the  nature  of 
a  "plea  since  last  continuance,*'  setting  forth 
the  said  agreement,  and  the  court  adjudged 
that  the  Fidelity  &  Casualty  Company  was 
a  necessary  and  propes  party,  and  directed 
that  a  summons  issue  for  said  company  as 
a  party  defendant,  which  was  duly  served 
upon  the  state  insurance  commissioner,  as 
required  by  law,  January  3,  1919. 

At  May  term,  1919,  the  defendant  Fidelity 
&  Casualty  Company  entered  a  special  ap- 
pearance and  moved  to  be  dismissed,  which 
motion  was  denied.  It  then  filed  a  demurrer 
involving  the  same  question,  which  was  over- 
ruled, and  it  appealed.  The  Southern  Rail- 
road Company  and  the  Fibre  Company  filed 
answer,  admitting  the  allegations  in  the 
amended  complaint  No  answer  having  been 
filed  by  the  Fidelity  &  Casualty  Company,  the 
plaintiff  moved  for  Judgment  in  accordance 
with  the  terms  of  the  compromise  set  out 
in  the  verified  amended  complaint  filed  by 
the  plaintiff,  which  the  court  refused,  and  the 
plaintiff  appealed. 

Wells  &  Swain,  of  Asheville,  for  plaintiffs. 
Merrlmon,  Adapas  &  Johnston,  of  Asheville, 
for  defendant  Fidelity  &  Casualty  Co. 

CLARK,  C.  J.  [1,2]  The  court  had  the 
right,  and  in  fact  it  was  its  duty,  to  require 
all  the  parties  to  be  brought  in  whose  rights 
would  be  affected  by  the  proceeding.  Rev. 
§  414.  The  trial  Judge  found  as  a  fact  that 
said  company  was  a  proper  and  necessary 
party  after  the  alleged  compromise,  and  his 
action  was  not  reviewable.  Aiken  v.  Mfg. 
Co.,  141  N.  O.  339.  53  S.  B.  867.  The  Judg- 
ment "may  determine  the  ultimate  rights  of 
the  parties  on  each  side  between  themselves." 
Rev.  I  563. 

[3]  An  order  making  additional  parties  is 
not  appealable  (Bennett  v.  Shelton,  117  N.  O. 
103,  23  S.  B.  95;  Bmry  v.  Parker,  111  N.  C. 
261,  16  S.  B.  236;  Lane  v.  Richardson,  101 
N.  C.  181,  7  S.  B.  710),  and  would  have  been 
premature  (Btchison  v.  McGuire,  147  N.  C. 
389,  61  S.  B.  196 ;  Bernard  v.  Shemwell,  139 
N.  C.  447,  62  S.  D.  64;  Tillery  v.  Candler, 
118  N.  C.  889,  24  S.  B.  709).  In  fact  there 
was  no  appeal  or  exception  to  the  order. 

[4]  Should  an  order  making  an  additional 
party  prove  unnecessary,  the  remedy  is  on 
the  final  Judgment  to  allow  such  additional 
party  to  recover  his  costs.    Walker  v.  Biiller, 


f  139  N.  0.  448,  52  S.  B.  125,  1  L.  R.  A.  (N.  S.) 
157,  111  Am.  St  Rep.  805,  4  Ann.  Cas.  601; 
Jarrett  v.  Gibbs,  107  N.  C.  304,  12  S.  B.  272; 
Henderson  v.  Graham,  84  N.  O.  496. 

[8]  The  proceeding  by  plea  since  last  con- 
tinuance, filing  a  supplemental  complaint,  be- 
came proper  and  indeed  necessary  to  the 
final  disposition  of  the  action.  If  the  Fidel- 
ity &  Casualty  Company  were,  as  alleged,  re- 
sponsible for  any  recovery  against  the  Fibre 
Company,  it  may  be  that  it  was  a  proper 
party  in  the  first  instance,  but  it  was  not  a 
necessary  party  till  the  compromise  announc-. 
ed  in  open  court  Gorrell  v.  Water  Co.,  124 
N.  C.  328,  32  S.  B.  720,  46  L.  R.  A.  513,  70 
AuL  St  Rep.  598;  and  cases  cited  thereto  in 
Anno.  Bd. 

[6,7]  The  trial  Judge  correctly  held  that 
the  amended  complaint  was  in  effect  a  plea 
since  the  last  continuance,  and  that  the  whole 
matter  should  properly  be  disposed  of  in  this 
proceeding.  The  courts  do  not  favor  a  multi- 
plicity of  actions.  The  amended  complaint 
does  not  set  forth  a  different  and  a  new  cause 
of  action,  but  seeks  to  subject  the  Fidelity  & 
Casualty  Company  on  the  alleged  compro- 
mise by  its  duly  accredited  agent  of  Its  ulti- 
mate liability  in  this  case,  to  which  It  has 
been  made  a  party. 

It  was  not  necessary  to  institute  a  new  ac- 
tion, but  the  whole  matter  should  be  properly 
and  expeditiously  settled  in  this  proceeding 
by  issuing  a  summons  to  make  said  company 
an  additional  party  defendant,  as  was  done. 
If  it  is  found  that  it  did  consent,  through  its 
duly  accredited  agent,  to  said  compromise. 
Judgment  should  be  entered  accordingly. 

If  it  did  not  authorize  such  compromise, 
its  liability  would  depend  upon  the  right 
of  the  plaintiff  to  recover,  as  beneficiary  of 
the  contract  Whether  such  compromise  was 
authorized  or  not  is  a  matter  to  be  adjudged 
by  a  Jury  upon  answer  filed,  and  the  plaintiff 
would  have  been  entitled  to  Judgment  by  de- 
fault in  not  filing  an  answer  but  for  the  fact 
that  the  Fidelity  &  .Casualty  Company  filed  a 
demurrer. 

[8]  Upon  overruling  the  demurrer  the  said 
Fidelity  h  Casualty  Company  was  entitled  to 
appeal,  unless  the  demurrer  had  been  held 
frivolous.  Rev.  §  506.  The  demurrer  was 
properly  overruled,  but  it  was  not  frivolous, 
and  the  plaintiff  was  therefore  not  entitled  to 
Judgment  i)ending  the  appeal  from  overruling 
the  demurrer. 

The  Judgment  on  both  appeals  is  sustained. 
E^ch  party  will  pay  its  own  costs  of  the  ap- 
peal.   Judgment  on  both  appeals. 

Affirmed. 


N.a) 


(178  N.  C.  6U) 

MOBRISON  ▼.  HARTLBY.     (No.  515.) 

(Supreme  Court  of  North  Carolina.    Dec  10, 

1919.) 

1.  EviDENCB  ^5»179(2)— Pabol  evidenox  or 

TELEOBAM. 

Contents  of  a  telegram  may  be  shown  by 
parol  evidence  after  establishing  that  the  orig- 
inal telegram  was  given  to  the  opposing  party, 
who  failed  to  produce  it  upon  notice,  and  that 
the  telegraph  company's  record  had  been  de- 
stroyed. 

2.  Evidence  ^=»171— Adiossibilitt  or  goft 

OF  LETTEB. 

A  copy  of  a  letter  is  admissible  without  es- 
tablishing the  loss  of  the  original,  where  the 
letter  was  not  directly  in  issue  and  it  was  not 
the  purpose  of  the  action  to  enforce  any  obli- 
gation created  by  it. 

3.  Fbaud  <3=>64(1)— On  evidence  or  misbep- 

BE8ENTATI0N8,    7BAUD   WAS  JUBT   QUESTION. 

Evidence  tending  to  show  false  representa- 
tions by  defendant  as  to  the  value  of  land,  that 
they  were  made  with  knowledge  of  their  falsity 
with  intent  to  deceive,  and  were  relied  on  by 
plaintiff  to  his  damage,  held  to  make  the  care 
one  for  the  jury. 

4.  Fbaud  ^=:»59(2)— Mbasubb  or  daicaoes  fob 

MIBBSFBESENTATIONS  IN  8ALB  OF  LAND. 

In  action  for  fraudulently  misrepresenting 
the  value  of  land,  the  measure  of  damages  is 
the  difference  between  the  real  value  of  the  land 
and  its  value  as  it  was  represented  to  be. 

5.  Limitation  of  actions  ^s»1(X)(Q)— Discot- 
ebt  of  fbaud. 

An  action  for  fraudulently  misrepresenting 
the  value  of  land  sold  is  not  barred  if  brought 
within  three  years  after  plaintiff's  discovery  of 
the  fraud,  provided  he  acted  prudently. 


Appeal  from  Superior  Court,  Catawba 
County;   Long,  Judge. 

Action  by  C  T.  Morrison  against  B.  B. 
Hartley.  Judgment  for  plaintiff,  and  de- 
fendant appeals.    No  error. 

The  plaintiff  sues  to  recover  damages  for 
fraud  in  the  sale  of  real  estate  (160  acres) 
in  Oklahoma,  basing  the  action  on  alleged 
false  representations  of  defendant  vendor 
that  It  was  worth  $200  per  acre ;  their  pur- 
I>ose  being  investment  and  siieculatlon. 

In  the  summer  of  1909,  the  plaintiff,  the 
defendant,  and  W.  L.  Hartley,  a  brother  of 
defendant,  all  residents  of  North  Carolina, 
went  to  Oklahoma  and  purchased  160  acres 
of  land  near  the  town  of  Britton,  for  $16,- 
000.  In  a  few  days  after  the  purchase  of 
this  land,  they  declined  an  offer  of  $20,000 
for  it.  They  returned  home,  and  In  Novem- 
ber, 1909,  W.  L.  Hartley,  who  had  other 
holdings  In  Oklahoma,  removed  from  North 
Carolina  and  became  a  resident  of  that  state. 
In  December,  1909,  W.  L.  Hartley  listed 
tbelr  said  160-acre  tract  with  Charles  Phelps, 
a  real  estate  dealer,  at  the  price  of  $25,000, 


MOBBISON  V.  HARTLEY  376 

(101  8.B.) 

and  on  January  10, 1910,  said  broker  secur- 
ed a  purchaser,  in  the  person  of  H.  O.  Fln« 
ley,  at  the  price  of  $25,000.  Morrison  and 
R.  B.  Hartley,  at  the  instance  of  Morrison, 
declined  to  make  a  deed,  and  Phelps  sued 
the  three  Joint  owners  for  commissions.  The 
defendants  in  that  action  prevailed,  not  on 
the  ground  that  a  sale  had  not  been  effected, 
but  on  the  ground  that  the  contract  with 
Phelps  was  conditioned  upon  the  defend- 
ants being  able,  through  the  plaintiff,  to 
secure  certain  other  lands  at  a  given  piiccv 
and  that  said  condition  had  not  been,  or 
could  not  be  complied  with. 

In  March,  1910,  the  Hartleys  sold  their  two- 
thirds  undivided  Interest  In  the  land  to  Mor- 
rison, on  the  basis  of  $25,000  for  the  entire 
property.  Land  values  In  that  section  de- 
clined very  materially,  and,  seven  years  aft- 
er his  purchase  from  the  Hartleys,  he  claims 
to  have  discovered  that  In  that  transaction 
a  fraud  had  been  perpetrated  upon  him.  He 
made  the  discovery  through  W.  L.  Hartley, 
who.  It  appears,  gave  the  Information  on 
account  of  a  serious  disagreement  with  his 
brother,  the  defendant 

The  evidence  of  the  plaintiff  tends  to 
prove  that  the  fraud  was  perpetrated  in 
March,  1910;  that  the  defendant  and  his 
brother,  W.  L.  Hartley,  were  in  Oklahoma  the 
first  of  the  month  and  discovered  that  there 
was  a  great  shrinkage  In  land  values  and 
that  the  land  In  which  they  were  Jointly  in- 
terested with  the  plaintiff  was  not  worth 
more  than  $20  or  $40  an  acre;  that  they 
conceived  the  plan  of  selling  to  the  plaintiff, 
who  was  In  North  Carolina;  that  they  tele- 
graphed the  plaintiff  that  W.  L.  Hartley  was 
about  to  sell  his  interest  to  one  Flnley  on 
the  basis  of  $25,000  for  the  whole  land,  and 
that  It  was  worth  $200  per  acre;  that  the 
defendant  returned  to  North  Carolina  and 
repeated  his  representations  to  the  plaintiff ; 
that  relying  on  these  representations,  which 
were  false,  the  plaintiff  brought;  and  that 
he  did  not  discover  the  fraud  until  1917, 
when  W.  L.  Hartley,  upon  disagreement  with 
his  brother,  the  defendant,  told  him  of  it; 
also,  that  the  defendant  and  his  brother 
tried  to  prevent  the  plaintiff  from  discover- 
ing the  fraud. 

The  evidence  of  the  defendant  was  In  di- 
rect contradiction  of  that  for  the  plaintiff. 

The  Jury  returned  the  following  verdict: 

"(1)  Did  the  defendant  falsely  and  deceit- 
fully represent  to  the  plaintiff  that  the  mar- 
ket value  of  the  land  mentioned  in  the  com- 
plaint was  worth  greatly  in  excess  of  its  ac- 
tual market  value  and  that  W.  L.  Hartley 
was  about  to  sell  his  interest  therein  to  an 
outside  party,  as  alleged  in  the  complaint? 
Answer:    Yes. 

"(2)  Did  the  plaintiff  rely  thereon  and  was 
he  thereby  induced  to  purchase  a  further  in- 
terest in  said  land  to  his  injury?  Answer: 
Yes. 
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"(3)  What  damage  is  plaintiff  entitled  to  re- 
cover of  the  defendant?    Answer:    $3,000. 

"(4)  Did  plaintiff  par  out  moneys  for  in- 
terest and  taxes  for  the  use  and  benefit  of  the 
defendant  as  alleged  in  the  complaint?  An- 
swer: Yes. 

"(5)  If  so,  what  is  the  amount  of  such 
interest  and   taxes?     Answer:  $1,160. 

"(0)  Is  the  plaintiff's  action  barred  by  the 
statute  of  limitation  as  alleged  in  the  answer? 
Answer:  No." 

Judgment  on  the  verdict  in  favor  of  the 
plaintiff,  and  the  defendant  appealed. 

W.  O.  Newland  and  Mark  Squires,  both  of 
Lenoir,  and  W.  A.  Self,  of  Hickory,  for  ap- 
pellant. 

Council  &  Yount  and  B.  B.  dine,  all  of 
Hickory,  for  appellee. 

ALLEN,  J.  There  are  twenty-three  excep- 
tions in  the  record;  sixteen  to  the  admis- 
sion or  exclusion  of  evidence,  one  to  the  re- 
fusal to  nonsuit,  two  to  instructions  on  the 
issue  of  damages,  three  to  instructions  on 
the  issue  of  the  statute  of  limitations,  and 
one  to  the  signing  of  the  Judgment. 

None  of  these  require  extended  discussion, 
because  the  real  controversy  was  one  of  fact, 
and  most  of  the  exceptions  were  taken  as 
matter  of  precaution  during  the  progress  of 
the  trial. 

Those  principally  relied  on  are  to  permit- 
ting the  contents  of  a  telegram,  purporting 
to  have  been  sent  by  the  defendant  to  the 
plaintiff  in  1910  from  Oklahoma  to  induce 
the  plaintiff  to  buy,  to  be  proven  by  parol, 
another  to  allowing  the  plaintiff  to  Intro- 
duce a  copy  of  a  letter  written  by  the  de- 
fendant to  his  brother  in  1916,  and  to  the 
refusal  to  enter  Judgment  of  nonsuit 

[1]  The  telegram  was  material  to  the  in- 
quiry, and  the  loss  of  the  original  was 
shown.  The  plaintiff  testified  he  received 
the  telegram,  and  afterwards  gave  It  to  the 
defendant,  who  said  he  wanted  It  "about 
dates"  in  a  controversy  with  his  brother, 
and  the  defendant  upon  notice  failed  to  pro- 
duce it,  and  It  was  also  shown  that  the  rec- 
ord in  the  telegraph  office  had  been  de- 
stroyed. 

This  was  sufficient  foundation  for  admit- 
ting parol  evidence. 

[2]  The  loss  of  the  letter,  a  copy  of  which 
was  Introduced,  was  not  established,  but  the 
letter  was  not  directly  in  issue,  and  it  was 
not  the  purpose  of  the  action  to  enforce  any 
obligation  created  by  it,  and  "the  rule  ex- 
cluding parol  evidence  as  to  the  contents  of 
a  written  instrument  applies  only  in  actions 
between  parties  to  the  writing,  when  the  en- 
forcement of  any  obligation  created  by  it  is 
substantially  the  cause  of  action."  HoUoman 
V.  R.  R.,  172  N.  0.  37§,  90  S.  E.  292,  L.  B.  A. 
1917G,  416,  Ann.  Gas.  1917£3,  1069.  See,  al- 
so, Faulcon  v.  Johnson,  102  N.  0.  268,  9  S. 


B.  894,  11  Am.  St  Bep.  737;  Garrington  t. 
Allen,  87  N.  O.  864;  Ledford  ▼•  Wmenan^ 
138  N.  G.  502,  51  S.  E.  42. 

[8]  The  motion  to  nonsuit  could  not  have 
been  allowed  because  evidence  was  intro- 
duced tending  to  prove  a  false  representa- 
tion as  to  the  value  of  the  land,  made  with 
the  knowledge  that  It  was  untrue  and  with 
intent  to  deceive,  relied  on  hy  the  plaintiff 
to  his  damage,  and  it  was  for  the  Jury  and 
not  for  US  to  say  whether  it  was  worthy  of 
beUef. 

[4,  6]  His  honor  instructed  the  Jury  that 
the  measure  of  damages  was  the  difference 
.between  the  real  value  of  the  land,  and  its 
value  as  it  was  represented  to  be,  and  that 
the  action  was  barred  if  more  than  three 
years  elapsed  before  the  bringing  of  the  ac- 
tion after  the  discovery  of  the  fraud  by  the 
plaintiff,  acting  as  a  prudent  man,  which  is 
in  accord  with  our  precedents. 

The  verdict  might  well  have  been  in  favor 
of  the  defendant,  as  the  plaiutiff  had  to  rely 
on  the  evidence  of  W.  L.  Hartley,  who  ad- 
mitted that  he  conspired  with  the  defend- 
ant, his  brother,  to  defraud  the  plaintiff,  and 
who  made  no  disclosure  until  he  and  his 
brother  disagreed;  but  these  were  matters 
for  the  consideration  of  the  Jury,  and  on  the 
exceptions  there  is  no  error  which  authorix- 
es  us  to  order  a  new  triaL 

No  error. 


(178  N.  C.  607> 

HILL  v.  DIREGTOR  GENERAL  OF  RAH^ 
ROADS  et  al.    (No.  480.) 

(Supreme  Gourt  of  North  Garohna.    Dec.  10, 

1919.) 

1.  RAIIJtOADS  ^s>259(l)  —  Lessob  bbsponbi- 

BLE  FOB  TOBTS   OF  LESSEE. 

In  the  absence  of  exemption  dause  in  char- 
ter or  other  legislative  provision,  a  railroad 
leasing  its  road  to  another  is  responsible  for 
the  torts  committed  by  the  lessee  in  the  op^ 
ation  of  the  road  and  in  the  exercise  of  its 
franchise. 

2.  REKOTAL  of  0AT7SBS  ^S^89 (2)— PLAINTIFF'S 
CAUSE  KITBT  BE  OONSIDBBED  AS  PBESBNTB]> 
IN  COMPLAINT. 

On  filing  petition  and  bond  for  removal  to 
federal  conrt,  plaintiff's  cause  of  action  as  a 
legal  proposition  must  be  considered  and  dealt 
with  as  he  has  presented  It  in  his  complaint* 
and  not  otherwise. 

8.  Removal  of  causes  ^=»48— Where  aotion 
stayed  against  besidbnt  defendant. 

In  action  by  a  resident  citizen  against  a 
railroad,  a  domestic  corporation,  and  the  Di- 
rector General  of  Railroads,  where  Director 
General  appeared  and  obtained  a  stay  as  to  de- 
fendant railroad  on  the  ground  that  under  and 
by  virtue  of  his  own  order  (order  No.  GOa)  such 
suit  may  only  be  brought  agahist  him,  the  tri- 
al court  in  view  of  Act  Gong.  March  21,  1918» 
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I  10  (U.  S.  Comp.  St  1918,  J  3116% J),  prop-  ] 
erly  denied  Director  General's  petition  for  re- 
moval to  the  federal. court,  based  on  ground  that 
oontroversy  is  wholly  between  citizens  and  resi- 
dents of  North  Carolina  and  defendant,  a  citi- 
sen  of  New  York;  it  appearing  that  plaintiff 
has  only  stated  a  cause  of  action  against  de- 
fendant domestic  corporation. 

4.  Removal  of  causes  ^a929--RESTDSNcs  or 

0N1B   NOT   A   PASTY   DOES  NOT  AFTBCT  BIGHT 
or  BEMOYAI.. 

In  action  by  a  resident  citizen  against  a 
railroad,  a  domestic  corporation,  and  the  Direo^ 
tor  General  of  Railroads,  the  citizenship  of  de- 
fendant railroad  company's  lessee,  not  made  a 
party,  would  not  affect  the  question  of  removal 
to  federal  court. 

5.  Pleadzno  €=s>8(9)  —  Pbtitioit  to  bemovb 

CAUSE  stating  CONCLUSIONS,   NOT  VAOTS. 

In  action  by  a  resident  citizen  against  a 
railroad,  a  domestic  corporation,  and  the  Di- 
rector General  of  Railroads,  allegation  of  pe- 
tition of  Director  General  for  removal  to  fed- 
eral court  that  there  only  remains  ''a  contro- 
versy between  your  petitioner,  a  citizen  of  New 
York,  •  •  •  and  plaintiff,  a  citizen  and  resi- 
dent of  North  Carolina,"  is  not  the  averment  of 
a  fact,  but  petitioner's  legal  estimate  of  facts. 

6.  Estoppel  #=5>68(4)— By  defending  suit  in 
'  bepbesbntativb  capacttt. 

In  action  by  a  resident  citizen  against  a 
railroad,  a  domestic  corporation,  and  the  Di- 
rector General  of  Railroads,  where  Director 
General  accepted  the  position  of  defending  the 
suit  as  being  in  the  management  and  control 
•of  defendant  railroad,  and  dbtained  a  stay  of 
proceedings  against  defendant  railroad  under 
an  order  that  such  suits  are  to  be  conducted 
against  him  in  his  official  capacity,  he  should 
not  be  allowed  to  change  his  attitude  and  under- 
take a  resistance  as  being  in  charge  of  the 
railroad. 

7.  Removal  of  causes  «s9»39^Suit  dishiss- 

ED    AS  TO    BESIDENT    BAILBOAD   UNDEB   CON- 
TBOL  OF  DzKEOTOB  GBNEBAL. 

When  there  is  a  Joint  cause  of  action 
ugainst  defendants,  it  must  appear  to  make  the 
«ase  a  removable  one  as  to  a  nonresident  de- 
fendant, because  of  dismissal  as  to  resident  de- 
fendants, that  the  discontinuance  as  to  such 
defendants  was  voluntary  on  the  part  of  plain- 
tiff, and  that  .such  action  has  taken  the  resi* 
dent  deftodants  out  of  the  case,  so  as  to  leave  a 
controversy  wholly  between  the  plaintiff  and 
the  nonresident  defendant. 

Appeal  from  Superior  Court,  Rowan  Coun- 
ty;  Adams,  Judge. 

Action  by  Moses  L.  Hill,  by  bis  next  friend, 
W.  L.  Ray,  against  the  Director  General  of 
Railroads  and.  the  North  Carolina  Railroad 
Company.  Judgment  denying  motion  of  Di- 
rector General  for  removal  to  the  federal 
court,  and  he  appeala    Affirmed. 

Linn  &  Linn,  of  Salisbury,  for  appellant. 
.J.  C.  Busby  and  A.  H.  Price,  both  of  Sal- 
isbury, for  appellee. 


HOKE,  J.  Plaintiff,  a  citizen  and  resident 
of  North  Carolina,  institutes  this  action 
against  the  North  Carolina  Railroad  Com- 
pany, a  domestic  corporation,  and  the  Di- 
rector General  of  Railroads,  as  having 
charge  of  same  under  the  federal  statutes 
and  executive  proclamatlonB  and  orders  ap- 
plicable, to  recover  damages  for  physical  in- 
juries wrongfully  suffered  by  plaintiff  of  the 
defendant  from  the  negligent  operation  of 
defendant's  road  in  l^owan  county,  N.  C, 
by  its  lessee,  the  Southern  Railway  Com- 
pany, a  Virginia  corporation.  Having  filed 
his  complaint,  setting  forth  facts  of  the  oc- 
currence and  containing  full  averment  of  the 
liability  of  the  defendant  company,  the  lat- 
ter, at  return  term,  entered  a  special  ap- 
pearance, and  moved  to  dismiss-  the  action . 
as  against  the  defendant  company,  for  that, 
in  the  language  of  the  motion, 

'It  is  not  a  proper  defendant  in  the  cause. 
That,  on  January  1,  1918,  the  possession  and 
control  and  operation  of  its  railroad  was  tak- 
en over  by  the  United  States  government,  and 
has  been  so  held  and  operated  since  that  day 
by  the  Director  General  of  the  United  States. 
Under  an  act  of  Congress  (U.  S.  Comp.  St. 
1918,  f  1974a)  order  No.  50a  of  said  Director 
General  provides  that  suits  of  this  kind  shall 
be  against  the  Director  General  of  Railroads 
and  not  otherwise." 

The  portion  of  the  order  applicable  to  the 
precise  question  pres^ited  being  In  terms  as 
follows : 

^No.  50a.  It  is  therefore  ordered  that  ac- 
tions at  law,  suits  in  equity  and  proceedings  in 
admiralty  hereafter  brought  in  any  court,  bas- 
ed on  contract  binding  upon  the  Director  Gen- 
eral of  Railroads,  claim  for  death  or  injury  to 
person  or  for  Toss  and  damage  to  property, 
arising  idnce  December  31,  1917,  and  growing 
out  of  the  possession,  use,  control  or  opera- 
tion of  any  railroad  or  system  of  transpor- 
tation by  the  Dhrector  General  of  Railroads, 
which  action,  suit  or  proceeding,  but  for  fed- 
eral control,  might  have  been  brought  against 
the  carrier  company,  shall  be  brought  against 
the  Director  General  of  Railroads,  not  other- 
wise; provided,  however,  that  this  order  shall 
not  apply  to  actions,  suits  or  proceedings  for 
the  recovery  of  fines,  penalties  and  forfeit- 
ures. 


f» 


In  support  of  the  motion,  defendant  also 
filed  the  affidavit  of  A.  D.  Shelton,  superin- 
tendent of  the  road  from  Salisbury  to  Golds- 
boro  and  from  Salisbury  to  Monroe,  Va.,  in 
terms  as  follows: 

"That  he  holds  his  said  position  under  the 
Director  General  of  Railroads  of  the  United 
States;  that  since  December,  1917,  the  North 
Carolina  Railroad  has  been  under  the  control 
and  operation  of  the  Director  General  of  Rail- 
roads, pursuant  to  an  act  of  Congress  of  the 
United  States;  that  said  railroad  is  not  being 
operated,  nor  has  it  been  operated,  since  De- 
cember,  1917,   either  by   the   North   Carolina 


«s»For  other  cases  see  eame  topic  and  KBY-NUMB&R  in  all  Key-Numbered  Digests  and  Indexes 
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Railroad  Company  or  by  its  lessee,  the  South- 
em  Railway  Company,  but  each  and  every  act 
pertaining  to  the  operation  of  the  said  rail- 
road has  been  under  the  direction,  control,  and 
supervision  of  the  Director  General  of  Hail- 
roads  of  the  United  States  and  his  agents. 
That  at  the  time  of  the  injury  complained  of 
in  plaintiff's  complaint,  the  defendant,  the 
North  Carolina  Railroad,  was  under  the  con- 
trol, management  and  operation  of  the  Di- 
rector General  of  Railroads  for  the  United 
States,  and  affiant,  as  superintendent  under  the 
said  Director  General,  was  the  Superintend- 
ent in  control  and  operation  of  the  said  rail- 
road." 

On  motion  to  dismiss,  the  court  made  an 
order  that  the  action  for  the  present  be  stay- 
ed as  to  defendant  company  and  allowed 
to  proceed  **as  to  the  Director  General  of 
Railroads  in  control  of'  the  lessor  of  the 
Southern  Railway  and  to  that  extent  the 
said  motion  is  denied."  Thereupon,  and  on 
notice  duly  served,  the  defendant  the  Di- 
rector General  filed  his  bond  and  veritied 
petition  for  removal  of  the  cause  to  the  Dis- 
trict Court  of  tlie  United  States,  and  alleg- 
ing: 

*'That  petitioner,  as  Director  General  of 
Railroads,  operating  and  controlling  the  South - 
em  Railway  Company,  a  corporation  originally 
created,  organized,  and  existing  under  the 
laws  of  Virginia,  is  now  the  only  defendant 
in  the  suit  or  civil  action  begun  against  it  in 
the  superior  court  of  Rowan  County,  N.  C, 
etc.  That  said  suit  is  for  $20,000  damages 
for  negligent  injury  alleged  to  have  oeen  sus- 
tained at  or  near  Salisbury,  N.  C.  That  the 
controversy  is  wholly  between  plaintiff  and  his 
next  friend,  citizens  and  residents  of  North 
Carolina,  and  the  defendant,  a  citizen  of  New 
York,  opefating  and  controlling  a  corporation 
originally  created,  organized,  and  existing  un- 
der and  by  virtue  of  the  Laws  of  Virginia,  and 
was  at  the  commencement  of  this  action,  and 
still  is,  a  citizen  of  the  state  of  Virginia,  and 
not  a  citizen  or  resident  of  the  state  of  North 
Carolina." 

Upon  these,  the  facts  presented  in  the  rec- 
ord and  pertinent  to  the  inquiry,  the  motion 
for  removal  was  denied,  and  defendant  the 
Director  General  excepted  and  appealed. 

[1]  It  has  been  uniformly  held  with  us 
and  the  principle  applied  directly  to  the  lease 
of  defendant  company  that,  where  a  railroad 
corporation  leases  its  road  to  another,  in 
the  absence  of  an  exemption  clause  in  the 
charter  or  other  legislative  provision  con- 
trolling the  matter,  the  lessor  is  responsible 
for  the  torts  committed  by  the  lessee  in  the 
operation  of  the  leased  road  and  in  the  ex- 
ercise of  its  franchise.  Mitchell  v.  Lumber 
Co.,  174  N.  C.  119,  93  S.  E.  464;  Mabry  v. 
Railroad,  139  N.  C.  388,  52  S.  E.  124 ;  Har- 
den V.  Railroad,  129  N.  C.  354,  40  S.  E.  184, 
65  L.  R.  A.  784,  85  Am.  St.  Rep.  747;  Logan 
V.  Railroad,  116  N.  O.  940,  21  S.  E.  959;  Ay- 
cock  V.  Railroad,  89  N.  C.  321. 

[2]  Authoritative  cases  on  the  subject  of 


removal  are  to  the  effect  that,  on  motions 
of  this  kind,  the  plaintiff's  cause  of  action 
as  a  legal  proposition,  must  be  considered 
and  dealt  with  as  he  has  presented  it  in  his 
complaint  and  not  otherwise.  Gurley  v.  Pow- 
er Co.,  173  N.  O.  447-449,  92  S.  B.  262,  citing 
in  support  of  the  position  Southern  Ry.  Co. 
V.  Miller,  217  U.  S.  209,  30  Sup.  Ct  450, 
54  L.  Ed.  732;  Alabama  Ry.  v.  Thompson, 
200  U.  S.  206,  26  Sup.  Ct  161,  60  L.  Ed.  441, 
4  Ann.  Cas.  1147;  Chesapeake  &  Ohio  R.  R. 
V.  Dixon,  179  U.  S.  131,  21  Sup.  Ct  67,  45 
L.  Ed.  121 ;  Rea  v.  Mirror  Co.,  158  N.  O.  24, 
27,  73  S.  E.  116;  Hough  v.  Railroad,  144 
N.  C.  704,  57  S.  E.  469;  Western  Union  v. 
Griffith,  104  Ga.  56,  30  S.  E.  420;  National 
Docks,  etc.,  Ry.  v.  Penn.  Ry.,  52  N.  J.  Eq.  58, 
28  Atl.  71;  Fed.  Judicial  Code,  §  29  (Act 
March  3,  1911,  c.  231,  36  Stat  1095  [U.  S. 
Comp.  St  §  1011]). 

[3]  The  act  of  Congress  applicable,  and 
under  which  the  Director  General  professes 
to  have  taken  over  the  control  and  manage- 
ment of  the  road,  being  an  act  of  the  Six- 
ty-Mfth  Congress  entitled  as  an  act  to  pro- 
vide for  the  operation  of  transportation  sys- 
tems while  under  federal  control,  approved 
March  21,  1918  (U.  S.  Statutes  at  Large,  voL 
40,  pt  1,  p.  457),  contains,  among  others,  the 
following  provision,  being  the  former  por- 
tion of  section  10  (U.  S.  Comp.  St  1918,  S 
3115%  J) : 

'That  carriers  while  under  federal  control 
shall  be  subject  to  all  laws  and  liabilities  as 
common  carriers,  whether  arising  under  state 
or  federal  laws  or  at  common  law,  except  in 
so  far  as  may  be  inconsistent  with  the  provi- 
sions of  this  act  or  any  other  act  applicable  to 
such  federal  control  or  with  any  order  of  the 
President  Actions  at  law  or  suits  in  equity 
may  be  brought  by  and  against  such  carriers 
and  judgments  rendered  as  now  provided  by 
law;  and  in  any  action  at  law  or  suit  in  eq- 
uity against  the  carrier,  no  defense  shall  be 
made  thereto  upon  the  ground  that  the  car- 
rier is  an  instrumentality  or  agency  of  the  fed- 
eral government  Nor  shall  any  such  carrier 
be  entitled  to  have  transferred  to  a  federal 
court  any  action  heretofore  or  hereafter  in- 
stituted by  or  against  it,  which  action  was  not 
so  transferable  prior  to  the  federal  control  of 
such  carrier;  and  any  action  which  has  here- 
tofore been  so  transferred  because  of  such 
federal  control  or  of  any  act  of  Congress  or 
official  order  or  proclamation  relating  thereto 
shall  upon  motion  of  either  party  be  trans- 
ferred to  the  court  in  which  it  was  originally 
instituted.  But  no  process,  mesne  or  final, 
shall  be  levied  against  any  property  under 
such  federal  controL" 

And  we  are  of  opinion  that  the  provisions 
of  this  statute  and  the  principles  approved 
in  the  decisions  cited  and  others  of  like  pur- 
port  are  in  full  support  of  his  honor's  judg- 
ment, denying  the  application  for  removal 

[41  So  far  as  the  Southern  Railway  Ifl 
concerned,  alleged  to  be  a  Virginia  corpora- 
tion, it  has  never  been  made  a  party,  and  iti 
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citizenship  sbonld  not  be  allowed  to  affect 
the  question.  Moon  on  Removal  of  Causes, 
f  114.  And  as  to  defendant  the  Director  Gen- 
eral, he  Is  only  a  party  as  having  control 
and  management  of  the  defendant  road  that 
Is  sued.  Not  only  does  this  follow  from  the 
fact  that  plaintiff  only  states  a  cause  of  ac- 
tion against  the  domestic  corporation,  but 
defendant  himself,  through  his  appointee, 
the  superintendent,  alleged  by  him  to  be  in 
charge  and  control  of  the  road  under  and  by 
virtue  of  the  act  of  Congress,  appears  and 
obtains  a  stay  of  the  action  as  to  defend- 
ant road  on  the  ground  that,  under  and  by 
virtue  of  his  own  order,  such  suits,  for  the 
present,  may  only  be  prosecuted  against  him. 
True,  in  proceedings  of  this  character,  the 
petition  is  regarded  as  a  part  of  the  record, 
and  so  far  as  the  state  court  is  concerned 
the  relevant  facts  alleged  therein  must  be 
accepted  as  true.  If  plaintiff  desires  to  con- 
travert  them,  he  must  do  so  in  the  federal 
court  after  removaL  But  the  only  facts 
averred  in  this  petition  are  as  to  the  citizen- 
ship of  the  Director  General  as  an  individ- 
ual and  that  of  the  Virginia  corporation, 
neither  of  which  is  denied. 

[51  The  further  allegation  that,  since  the 
stay  there  only  remains  **a  controversy  whol- 
ly between  citizens  of  different  states,  to  wit, 
a  controversy  between  your  petitioner,  a  cit- 
izen of  New  York,  operating  and  controlling 
a  corporation,  a  citizen  and  resident  of  Vir- 
ginia, and  plaintiff,  a  citizen  and  resident  of 
North  Carolina,"  is  not  the  averment  of  a 
fact,  but  the  petitioner's  legal  estimate  of 
facts  appearing  in  other  portions  of  the  rec- 
ord. From  such  facts  it  appears  that  plain- 
tiff has  only  stated  a  cause  of  action  against 
the  North  Carolina  Railroad,  a  domestic  cor- 
poration. Under  the  authorities  cited,  he  is 
entitled  to  have  his  rights  determined  in  that 
aspect,  and  there  is  nothing  to  Justify  de- 
fendant in  his  attempted  departure  from 
the  cause  of  action  so  stated  and  setting  up 
the  position  that  he  can  defend  as  being  in 
the  control  and  management  of  the  South- 
em  Railway,  a  corporation  of  the  state  of 
Virginia. 

[6]  Furthermore,  having  become  a  party 
and  accepted  the  position  of  defending  the 
suit  as  being  in  the  management  and  control 
of  defendant,  obtained  a  stay  of  proceedings 
against  the  corporation  under  an  order 
that  such  suits  are  to  be  conducted  against 
him  in  his  official  capacity,  he  should  not  be 
allowed  to  change  his  attitude  and  under- 
take a  resistance  as  being  in  charge  of  the 
Virginia  Company.  Railway  Co.  v.  McCar- 
thy, 96  U.  S.  258,  24  L.  Ed.  693;  King  v. 
KailToad,  176  N.  C.  301-506,  97  S.  E.  29; 
Lindsey  v.  Mitchell,  174  N.  O.  458,  93  S.  E. 
955;  Brown  v.  Chemical  Co.,  105  N.  C.  421, 
81  S.  E.  463.  In  our  view,  therefore,  and 
accepting  all  the  facts  in  the  petition  for 
removal  as  true,  the  defendant  the  Director 


General  must  be  considered  a  party  only  as 
being  in  the  management  and  ccmtrol  of  the 
defendant  railroad;  that  on  a  petition  for 
removal,  he  must  accept  the  cause  of  action 
as  plaintiff  has  stated  it  in  his  complaint* 
and,  this  being  against  a  domestic  corpora- 
tion, the  case  comes  within  the  provision  and 
purport  of  the  act  of  Congress  referred  to, 
prohibiting  a  removal  to  the  federal  court 
of  all  causes  which  "were  not  so  transfer- 
able prior  to  federal  control,*'  etc.  Even  if 
it  were  open  to  defendant  to  interpret  plain- 
tiff's cause  of  action  as  one  against  defend- 
ant road,  a  domestic  corporation,  and  the 
Director  General,  a  citizen  of  New  York  in 
the  management  and  control  of  a  Virginia 
corporation,  thus  presenting  an  action  for  a 
joint  wrong  against  the  two  defendants, 
stayed  by  order  of  the  court  as  to  the  resi- 
dent defendant,  at  the  Instance  of  the  petl« 
tloner  and  by  virtue  of  his  order,  made  in 
the  management  and  control  of  the  trans- 
portation lines  taken  over  by  the  govern- 
ment, the  authorities  seem  to  be  against  the 
right  of  removal.  In  the  case  of  Gurley  v. 
Power  Co.,  before  referred  to,  the  court  said : 

"Under  the  federal  statutes  applicable  and 
authoritative  decisions  construing  the  same, 
on  motion  to  remove  a  cause  to  the"  fed- 
eral court  "by  reason  of  the  presence  of  a  sev- 
erable controversy  between  plaintiff  and  non- 
resident defendant,  such  plaintiff  is  entitled  to 
have  his  cause  of  action  considered  and  dealt 
with  as  stated  m  his  complaint,  and,  ordinarily, 
as  his  complaint  presents  them  at  or  before 
the  time  when  defendant,  the  applicant,  is  re- 
quired to  answer"— citing  So.  *Ry.  v.  Miller, 
217  U.  S.  209  [30  Sup.  Ct.  450,  54  L.  Ed.  7321, 
and  other  cases. 

Under  the  present  statute,  we  find  no  de- 
cision which  Justifies  a  departure  from  these 
requirements  by  reason  of  changes  subse- 
quently occurring  in  the  record,  unless  these 
changes  have  been  brought  about  by  the 
voluntary  action  of  the  plaintiff  himself,  as 
when  he  voluntarily  discontinues  his  action 
against  the  resident  defendant,  the  case  pre- 
sented in  Powers  v.  Railroad,  169  U.  S.  92, 
18  Sup.  Ct  264,  42  L.  Ed.  673,  or,  by  amend- 
ment subsequently  made,  he  states  a  separa- 
ble controversy  when  none  had  been  origi- 
nally presented,  as  in  Fritzlen  v.  Boatmen's 
Bank,  212  U.  S.  864,  29  Sup.  Ct  366,  53  L. 
Ed.  551,  and  citing  for  the  position  Brooks 
V.  Clark.  119  U.  S.  502,  7  Sup.  Ct  301,  30 
L.  Ed.  482,  Putnam  v.  Ingraham,  114  U.  S. 
57,  5  Sup.  Ct  746,  29  L.  Ed.  65,  American 
Car,  etc,  Co.  v.  Kettelhake,  236  U*  S.  311,i 
Lathrop,  etc.,  Co.  v.  Interior  Const  Co.,  215 
U.  S.  246,  30  Sup.  Ct  76,  54  L.  Ed.  177,  and 
other  cases. 

[7]  In  American  Car  Co.  Case,  supra,  As- 
sociate Justice  Day,  after  reviewing  some 
of  the  decisions  on  the  subject,  said: 

"Taking  these  cases  together,  we  think  it 
fairly  appears  from  them  that  where  there  is 

>  35  Sup.  Ct  355,  50  U  Ed.  694. 
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a  Joint  cause  of  action  against  defendants  resi- 
dent of  the  same  state  wilh  the  plaintiff  and  a 
nonresident  defendant,  it  must  appear  to  malce 
the  case  a  removable  one  as  to  a  nonresident 
defendant  because  of  dismissal  as  to  resident 
defendants  that  the  discontinuance  as  to  such 
defendants  was  voluntary  on  the  part  of  plain- 
tiff, and  that  such  action  has  taken  the  resi- 
dent defendants  out  of  the  case,  so  as  to  leave 
a  controversy  wholly  between  the  plaintiff 
and  the  nonresident  defendant." 

• 

While  these  authorities,  as  stated,  would 
seem  to  be  against  the  right  of  removal  in 
any  aspect  of  the  record,  we  may  well  rest 
our  approval  of  bis  honor's  ruling  on  the 
position  that  plaintiff  In  his  complaint  has 
stated  a  cause  of  action  against  the  North 
Carolina  Railroad,  a  domestic  corporation, 
and  has  made  the  Director  General  a  party, 
and  he  is  a  party  by  reason  of  being  In  the 
management  and  control  of  that  company. 
That  on  a  petition  of  this  kind  he  must 
accept  the  plaintiff's  demand  as  he  presents 
It  In  his  complaint,  and  In  such  case  by  the 
terms  of  the  statute  under  which  he  acts, 
the  right  of  removal  Is  expressly  prohib- 
ited. 

There  Is  no  error,  and  judgment  of  his 
honor,  denying  the  application,  is  affirmed. 

Affirmed. 


(t78  N.  C.  762) 

STATE  T.  LOVELACE. 

(Supreme  Court  of  North  Carolina.    Dee.  10, 

1919.) 

1.   HOMIOIDS   ^=»282—EviDENGS    or  PBSMEDZ- 
TATION  AND   DIXIBEEATIOIT. 

In  a  prosecution  for  murder,  evidence  of 
premeditation  and  deliberation  held  sufficient  to 
justify  submission  to  the  jury  of  the  charge  of 
murder  in  the  first  degree. 

2.  Cbiminal  law  €ts>785(9),  TBGCSH-Instbuo- 

TIONS  as  to  CSEDIBIUTT  OV  WITNESSES. 

In  a  prosecution  for  murder  in  the  first  de- 
gree, an  instruction  requiring  the  jury  to  con- 
sider the  interest  of  defendant  and  other  wit- 
nesses, but,  if  satisfied  they  told  the  truth,  to 
give  to  their  evidence  as  much  weight  as  to 
the  evidence  of  other  witnesses,  held  correct. 

a.  HoiaciDB  ^=»900(7),  304  —  Inbtbttction 

THAT    DEFENDANT    OLADCED    ACCIDENT    AND 
NOT  BELF-DEt-ENSE  PBOPEB. 

In  a  prosecution  for  murder  in  the  first  de- 
gree, an  instruction  that  defendant  did  not  con- 
tend that  he  acted  in  self-defense,  but  that 
shooting  was  claimed  to  be  accidental,  held 
not  erroneous  in  view  of  evidence  on  part  of 
defendant  that  the  shooting  was  acddentaL 

4.  Homicide  ^==>338(4)~C!ube  of  srbob  in  bb- 
ception  of  evidence. 
In  a  prosecution  for  murder  in  the  first  de- 
gree, based  upon  the  shooting  of  deceased,  who 
was  the  father  of  defendant's  wife,  by  defend- 
ant while  attempting  to  remove  his  wife  from 


the  home  of  deceased,  error,  if  any,  In  recelT- 
ing  evidence  as  to  disagreeable  relations  ex- 
isting between  defendant  and  his  wife  held  eor« 
ed  by  its  withdrawal  and  an  instruction  to  dis- 
regard. 

5.  HoiaoiDE  ^=»168(1),  1G9  —  AniassiBiUTT 

OF  BVIDENCB. 

In  a  prosecution  for  murder  in  the  first  de- 
gree, based  upon  the  killing  of  decedetft  by  de- 
fendant, who  was  his  son-in-law,  while  attempt^ 
ing  to  remove  defendant's  wife  from  decedent's 
home,  evidence  as  to  cordial  relations  between 
defendant  and  his  wife  was  properly  excluded, 
not  being  admissible  on  question  of  defendant's 
character  because  not  confined  to  general  char- 
acter and  the  material  issue  being  as  to  the 
prisoner's  ftieling  towards  the  deceased* 

Appeal  from  Superior  Oonrt;  Rutherford 
County;   Flnley,  Judge. 

Dennis  Lovelace  was  convicted  of  murder 
In  the  first  degree,  and  from  the  sentence  of 
death  upon  such  conviction,  he  appeals.  No 
error. 

The  deoeased,  H.  E.  Edwards,  lived  on  his 
farm,  5  or  6  miles  from  Rutherford,  and 
about  2Vi  miles  from  Gilkey,  a  station.  The 
defendant,  Dennis  Lovelace,  who  was  a  flag- 
man, having  a  regular  run. on  the  railroad, 
had  married  a  daughter  of  Edwards  some 
nine  years  before,  and  had  by  her  four  chil- 
dren. The  couple  lived  at  Shelby.  The  wife, 
Iva  Lovelace,  with  the  children,  had  gone  to 
Union  Mills  to  visit  defendant's  father,  Q.  W. 
Lovelace.  On  Saturday,  August  31st,  while 
on  his  run  between  Blackburg  and  Marlon, 
and  when  his  train  had  stopped  at  Union 
Mills,  the  defendant  was  handed  a  note  from 
his  wife,  by  his  father.  In  this  note  she  in- 
formed him  that  she  was  at  Union  Mills, 
and  asked  him  to  come  for  her  and  the  chil- 
dren the  next  day,  Sunday,  and  they  woui'd 
gd  back  home  together.  The  defendant  could 
not  go  on  Sunday,  and  the  wife,  instead  of 
going  home  to  Shelby,  took  the  children  and 
went  to  Gilkey,  and  out  to  her  father's  (the 
deceased's)  home,  that  afternoon.  The  de- 
fendant went  to  Shelby  Sunday  afternoon, 
and,  not  finding  his  wife  and  children  at 
home,  on  Monday  morning,  September  2d, 
went  to  Union  Mills.  Not  finding  them  there, 
he  came  back  that  afternoon  to  Rutherford- 
ton,  where  he  left  the  train,  hired  an  auto, 
and  went  out  to  the  EXlwards'  home,  about 
five  miles  off.    This  was  about  5:50  p.  m. 

Lorena  Edwards,  wife  of  the  deceased, 
gives  this  account  of  the  events  of  that  after- 
noon: 

*'Iva  came  to  our  house  on  Sunday  evening, 
and  this  homicide  occurred  on  Monday  even- 
ing. My  husband  had  been  sick  all  summer, 
and  was  a  small  man,  something  like  fi^re  feet 
high,  and  weighed  one  hundred  and  fifteen 
pounds,  and  wore  No.  4  shoe.  It  was  about 
6  o'clock  when  Dennis  came,  and  Mr.  Edwards 
was  in  the  field,  where  he  was  having  some 
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work  done;  the  boys  were  there  in  the  field 
palling  fodder,  and  he  with  them;  and  Dennis 
came,  and  I  went  out  on  the  porch  and  met 
him,  and  he  told  me  he  wanted  to  see  Iva.    I 
told  him  I  did  not  want  her  to  see  him.    He 
kept  begging  to  talk  to  her,  and  I  called  her 
and  told  her  he  wanted  to  speak  to  her.     I 
don't  remember  whether  it  was  before   Mr. 
Edwards  came  up  to  the  house  or  not;  don*t 
remember  whether  Iva  was  at  the  door  be- 
fore he  came  or  not,  but  she  came  to  the  door 
and  talked  to  him,  and  he  kept  begging  her  to 
have  a  private  chat  with  her,  and  she  told  him 
she  didn't  want  to;  she  told  him   she  didn't 
love  him;  and  wasn't  going  to  live  "with  him. 
She  just  told  him  that  she  didn't  love  him,  and 
wasn't  going  to  live  with  him;  said,  *We  can't 
agree,  and  I  am  just  not  going  with  you.'    I 
don't  know  that  he  asked  her  to  go  then,  but 
he  did  keep  asking  her.    Didn't  ask  any  point- 
ed question,  just  pleaded  for  her  to   have  a 
private  chat  with  him,  and  she  told  him  she 
wouldn't  talk  with  him  privately,  she  wasn't 
going  to  live  with  him,  because  he  had  mis- 
treated her,  and  she  didn't  want  to  live  with 
him.     Mr.   Edwards   came   up,   and   he   com- 
menced talking  to  him,  and  Mr.  Edwards  told 
hitn  that  I  had  been  sick  in  bed,  and  he  wasn't 
mad,  and  said,  *I  don't  want  to  have  any  fuss 
here  at  all;  just  want  you  to  leave  and  go  off 
and  not  bother  us;'   and  he  said  he  wasn't  go- 
ing to  have  any  fuss,  didn't  want  to  fuss  with 
him;   said,  'If  Iva  can't  live  with  me,  that's  all 
right;  I'll  leave,  go  off  somewhere  and  stay;' 
and  Mr.  Edwards  mentioned,  to   him  that  he 
had  been  living  in  Shelby,  and  that  they  had 
some  hogs  and  chickens  and  all  their  things, 
and  nobody  to  take   care  of  them,  and   said, 
'What  are  you  going  to  do  about  it?'  and  hcs 
said,  'Bring  it  up  here.'  He  said,  'You  go  and 
get-  it;  do  what  you  please  with  it;  I  don't 
want  it'    2Hr.  Edwards  went  with  him  to  the 
car,   and   they  were   friendly,  and  he   got  in 
the  car,  and  Mr.  Edwards  stood  there  by  the 
car  when  the  car  went  off,  and  seemed  to  be 
as   friendly  and   on  as   good  terms   as   ever. 
After   the   car  left  Mr.  Edwards   and  myself 
walked  around;    had  some  turnip  seed  sowed 
that  month,  and  we  looked  at  the  turnip  patch, 
and  when  we  come  back  Iva  was  sitting  in  a 
rocker  on  the  front  porch,  and  Florence  and 
Ruth  were  sitting  on  the  porch  feat  on  the 
end  of  the  porch,  and  Mr.  Edwards  went  over 
and  sat  down  by  Iva  on  the  edge  of  the  porch, 
and  leaned   back   against   the   column  of  the 
porch,  the  middle  column  of  the  porch,  on  the 
south   side   of  the   steps.     Coming  from   the 
church  our  home  faces  in  the  direction  of  the 
church,  and  a  person  coming  down  the  road 
from  the  church  would  come  in  at  the  front 
door.     I  was  sitting  on  the  north  side  of  the 
porch,  and  we  were  sitting  there  and  talking, 
and  all  at  once,  at  the  south  end  of  the  hounis 
— I   was   looking    toward    Iva— I    sa^  Dennis 
come  right  around  the  end  of  the  house.    He 
came  up  the  back  way  at  the  kitchen,  right 
around  the  back  end  of  the  house,  and  Mr. 
Edwards   saw  him;   I  guess  we  all   saw  Eim 
about    the    same    time.      Mr.    Edwards    said. 
'You've  decided  to  come  back,  have  you?'  and 
he  said  'Yes,'  he  wanted  to  come  and  tell  his 
babies  goodbye,  and  he  walked  up  and  seemed 
like   he   stooped   over  like  he   was   going   to 
kiss  the  babies;  and  Iva  sat  on  this  side  and  , 


Mr.  Edwards  was  sitting  over  here  (indieat- 
ing),  and  when  he  stooped  to  kiss  the^  babies 
he  put  his  hand  on  Iva's  right  arm  on  the  arm 
of  the  chair,  his  left  hand  on  her  right  arm» 
he  standing  in  front  of  her.  Mr.  Edwards 
was  sitting  on  Iva's  right,  leaning  against  the 
column  of  the  porch,  with  his  feet  on  the 
porch,  and  his  hands  on  his  knees  about  a 
foot  or  two  from  her,  and  the  baby  was  on 
this  side.  Dennis  pulled  her,  I  know,  because 
she  held  to  the  arm  of  the  chair,  and  he  palled 
her  so  that  he  puUed  her  out  in  the  yard,  and 
the  chair  turned  over;  and  when  he  did  that 
Mr.  Edwards  put  his  hand  on  his  arm  and 
said,  'Dennis,  you  mustn't  do  that;'  and  he  said 

•G damn  you,  what  have  you  got  to  do  with 

it?'  and  shot  him.  I  don't  know  whether  he 
got  the  pistol  in  his  coat  pocket  or  his  pants 
pocket,  but  he  got  it  out  with  his  right  hand. 
His  left  hand  had  hold  of  Iva.  My  husband 
was  standing  straight  up,  and  he  shot  him  in 
the  mouth.  He  was  not  doing  anything,  be- 
cause he  didn't  have  time  to  do  anything.  He 
started  off,  and  I  think  he  was  just  dying  aa 
he  started  away  from  him,  and  as  he  started 
away  he  shot  him  in  the  back.  Mr.  Edwards' 
arms  were  up  (indicating),  and  his  hoad  was 
to  one  side,  and  he  started  around  the  house 
to  the  back  porch,  the  way  Dennis  came.  Den- 
nis was  close  to  him  when  he  shot  first,  and 
I  don't  know  that  he  was  any  further  away 
when  he  shot  the  second  time  than  when  first 
shot  was  fired.  He  turned  around,  and  he 
shot  him  in  the  right  shoulder  the  second  time. 
I  saw  he  was  going  to  fall  when  Dennis  shot 
him.  I  started  to  jump  off  the  porch  to  go  to 
him,  and  Dennis  said,  'Don't  you  come  here! 
I'll  blow  your  brains  oat  if  you  step  off  the 
porch  !*  Said,  'Damn  yon,  I'll  blow  your  brains 
out !'  He  was  still  holding  my  daughter  at 
the  time.  She  pulled  like  she  was  trying  to 
get  loose,  and  he  cursed  her.  Said,  'Damn 
you.  if  you  don't  want  a  dose  of  the  same 
medicine,  you  had  better  be  quiet!'  Mr.  Ed- 
wards went  around  the  house.  When  he  shot 
him  he  was  turning  around,  and  when  he 
threatened  to  kill  me  I  went  through  the  house, 
and  Mr.  Edwards  fell  just  as  I  got  to  the  back, 
close  to  the  back  steps;  he  had  gotten  around, 
it  seemed  he  tried  to  put  his  foot  on  the  bot- 
tom to  come  in,  and  fell  right  abore  the  steps 
on  the  ground.  He  was  never  able  to  speak. 
I  don't  know  that  he  breathed  Hi  all.  BUs 
pulse  was  beating,  and  when  I  raised  him  up 
and  asked  him  to  speak  to  me  he  looked  up 
at  me  and  just  made  a  fuss  in  his  throat. 
His  tongue  was  torn  up;  he  couldn't  speak, 
but  looked  at  me  as  much  as  to  say,  'I'm  dy- 
ing.'"* 

There  was  other  evidence  corroborating 
this  witness. 

The  defendant  offered  evidenoe  tending  to 
prove  that  he  went  back  to  the  home  of  his 
father-in-law  to  induce  his  wife  and  children 
to  return  to  their  home,  and  if  not  to  tell 
them  good-bye;  that  he  had  no  purpose  to 
kill  the  deceased,  and  that  he  was  assaulted 
by  the  deceased,  and  took  out  his  pistol  to 
deter  him,  and  that  it  was  fired  accidentally, 
and  inflicted  the  mortal  wound  in  this  way. 

The  defendant  Introduced  two  witnesses, 
by  whom  he  proposed  to  show  that  Hie  rela- 
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tion  between  him  and  his  wife  was  cordial. 
This  evidence  was  excluded,  and  the  prison- 
er excepted. 

The  state  was  permitted  to  show  that  It 
was  the  general  reputation,  by  one  J.  D.  Mor- 
ris, that  the  defendant  was  disagreeable  with 
his  own  family,  including  his  wife.  This  evi- 
dence  was  excepted  to  by  the  prisoner. 

At  the  close  of  the  testimony  of  the  wit- 
ness J.  D.  Morris  the  court  took  recess,  and, 
upon  reconvening,  the  court  called  the  ste- 
nographer, and  had  her  read,  in  the  presence 
of  the  Jury,  the  testimony  of  J.  D.  Morris  on 
cross-examination,  to  the  effect  that  tliere 
had  been  rumors  that  the  defendant  was  dis- 
agreeable with  his  family,  his  father  and 
mother,  and  his  wife  as  well,  and,  further, 
that  the  witness  had  heard  that  he  had  run 
his  father  and  mother  from  home.  The  ste- 
nographer read  all  the  evidence  to  which  ex- 
ceptions Nos.  3  to  6,  inclusive,  on  cross-ex- 
amination of  witness  Morris,  relate. 

The  court  then  stated  to  the  jury : 

"This  evidence  on  cross-examination  of  J. 
D.  Morris,  that  was  objected  to  by  defendant 
and  admitted  by  the  court,  is  withdrawn  from 
your  consideration.  After  looking  Into  the 
matter,  I  am  satisfied  that  It  is  incompetent, 
and  it  should  not  have  been  presented  to  you, 
and  you  will  not  consider  it  in  making  up  your 
verdict.  You  have  heard  the  evidence  just 
read  as  to  the  general  reputation  of  the  de- 
fendant for  doing  certain  acts,  for  mistreating 
his  wife,  and  running  his  father  and  mother 
away  from  home.  You  need  not  consider  that 
in  making  up  your  verdict." 

To  the  action  of  the  court  in  having  the 
stenographer  read  the  said  testimony  to  the 
jury  the  defendant  excepts  (but  this  excep- 
tion was  not  taken  at  the  trial). 

At  the  conclusion  of  the  evidence  the  pris- 
oner requested  the  court  in  writing  to  in- 
struct the  jury  that  the  evidence  did  not 
warrant  a  conviction  of  the  prisoner  of  mur- 
der in  the  first  degree,  which  was  refused, 
and  the  defendant  excepted. 

His  honor  instructed  the  jury,  among  oth- 
er things,  as  follows: 

"You  are  the  sole  judges  of  the  teFtlmony, 
and  you  are  also  the  sole  judges  as  to  how 
much  force  you  shall  give  any  witness'  tes- 
timony that  comes  before  you.  You  can  take 
into  consideration  the  demeanor  of  the,  wit- 
ness on  the  stand.  You  can  take  into  consid- 
eration such  impression  as  they  malve  on  you 
as  to  whether  they  told  you  the  truth  or  have 
not  told  the  truth.  You  can  also  consider  as 
to  whether  or  not  their  interest  in  the  result 
of  your  verdict  has  swayed  them  in  telling 
the  truth.  In  this  case  it  is  well  enough  to 
charge  you  that  the  law  looks  with  some  sus- 
picion upon  the  testimony  of  interested  wit- 
nesses, but,  notwithstanding  that  fact,  if  you 
are  satisfied  that  the  defendant  or  any  other 
witness  has  told  the  truth  about  all  or  any 
part  of  this  testimony,  why  you  can  give  their 
testimony  as  much  weight  as  any  other  wit- 
ness, in  the  event  you  are  satisfied  they  have 
told  the  truth." 


The  prisoner  excepted  to  tho  last  two 
tences  in  this  charge. 

His  honor  also  said,  in  stating  the  conten- 
tions of  the  prisoner,  "It  is  not  contended  by 
the  prisoner  that  he  killed  the  deceased  in  self- 
defense,"  to  which  the  defendant  excepted. 

Pless  &  Winbome,  of  Marion,  W.  G.  Mo- 
Rorie,  of  Rutherfordton,  O.  Max  Gardner,  of 
Shelby,  and  W.  A.  Self,  of  Hickory,  for  ap- 
pellant 

James  S.  Manning,  Atty.  Gen.,  and  Frank 
Nash,  Asst  Atty.  Gen.,  of  Rutherfordton,  for 
the  State. 

ALLEN,  J.  The  exception  chiefly  relied  on 
by  the  prisoner  is  to  the  refusal  to  instruct 
the  jury  that  the  evidence  would  not  warrant 
a  conviction  of  murder  in  the  first  degree, 
and  in  dealing  with  this  exception  we  can- 
not consider  evidence  in  extenuation  or  ex- 
planation offered  by  the  prisoner,  but  are 
confined  to  the  single  question  as  to  whether 
there  is  evidence  of  premeditation  and  delib- 
eration. 

In  State  v.  McCormac,  U6  N.  a  1083,  21 
S.  E.  693,  the  court  says: 

"While  premeditation  and  deliberation  are 
not  to  be  inferred  as  a  matter  of  course  from 
the  want  either  of  legal  provocation  or  of 
proof  of  the  use  of  provoking  language,  yet 
all  such  circumstances  may  be  considered  by 
the  jury  in  determining  whether  the  testimony 
is  inconsistent  with  any  other  hypothesis  than 
that  the  prisoner  acted  upon  a  deliberately 
formed  purpose.  State  v.  Fuller,  114  N.  C. 
885  [19  S.  E.  797].  Kerr  on  Homicide,  f  72, 
says:  *The  question  whether  there  has  been 
deliberation  is  not  ordinarily  capable  of  ac- 
tual proof,  but  must  be  determined  by  the 
jury  from  the  circumstances.  It  has  been  said 
that  an  act  is  done  with  deliberation,  however 
long  or  short  a  time  intervenes  after  the  in- 
tent is  formed  and  before  it  is  executed,  if  the 
offender  has  an  opportunity  to  recollect  the 
offense.'  The  test  is  involved  in  the  question 
whether  the  accused  acted  under  the  influence 
of  ungovernable  passion,  or  whether  there  was 
evidence  of  the  exercise  of  reason  and  judg- 
ment. The  conduct  of  the  accused  just  before 
or  immediately  after  the  killing  would  tend 
at  least  to  show  the  state  of  mind  at  the  mo- 
ment of  Inflicting  the  fatal  wound.  In  pass- 
ing upon  the  question  whether  the  facts  in 
a  given  case  are  sufficient  to  show  beyond  a 
reasonable  doubt  that  the  killing  was  done 
with  deliberation  and  premeditation,  while  sud- 
den passion  aroused  by  provocation  that  would 
neither  excuse  nor  mitigate  to  manslaughter 
the  killing  with  a  deadly  weapon,  is  fmfficient, 
if  the  homicide  is  committed  under  its  immedi- 
ate influences,  yet  the  want  of  provocation, 
the  preparation  of  a  weapon,  proof  that  there 
was  no  quarreling  just  before  the  killing,  may 
be  considered  by  the  jury,  with  other  circum- 
stances, in  determining  whether  the  act  shall 
be  attributed  to  sudden  impulse  or  premedi- 
tated design/*  State  v.  Daniels,  164  N.  C.  469, 
79  S.  E.  953. 

Applying  this  principle,  we  not  only  find 
the  circumstances  pointed  out  in  the  McGor- 
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mac  Case  as  erldence  of  premeditation  and 
deliberation,  bnt  also  other  corroborative 
circumstances. 

According  to  the  evidence  for  the  state,  the 
prisoner  had  prepared  a  weai>on,  there  was 
no  quarreling,  and  the  killing  was  without 
provocation. 

In  addition,  the  prisoner  admitted,  while 
testifying  in  his  own  behalf,  that  he  had  not 
had  much  trouble  with  his  wife  "except  what 
the  old  folks  caused."  One  Wood  testified 
that  he  saw  the  prisoner  a  week  or  two  be- 
fore the  homicide,  and  he  seemed  to  be  in 
trouble,  and  upon  inquiry  he  said,  if  his 
father-in-law  did  not  quit  bothering  with  his 
family  affairs,  he  was  going  to  have  to  go  up 
and  kin  him. 

Flynn,  who  carried  the  prisoner  to  the 
home  of  his  father-in-law  on  the  evening  of 
the  homicide,  testified: 

"When  we  started  back  I  said,  'Did  you 
marry  one  of  Mr.  Edwards'  daughters?'  and 
he  said  'Yes,'  and  called  her  name;  and  I  said, 
'What's  your  trouble?'  and  he  said  his  wife 
went  to  see  his  father,  I  believe,  on  a  visit,  and 
went  down  to  Mr.  Edwards,  and  got  down 
there,  and  then  wouldn't  go  back  home;  and 
he  said,  'Them  damned  old  sons  of  bitches  was 
the  cause  of  it  all.' " 

After  he  had  inflicted  the  mortal  wound  he 
said,  "I've  been  wanting  to  get  you  a  long 
time,"  and  his  threats  and  conduct  immedi- 
ately following  the  shooting. 

[1]  Much  of  this  evidence  for  the  state  is 
contradicted,  and  other  parts  explained  or 
discredited ;  but  these  were  matters  for  the 
jury,  and  under  all  the  authorities  the  evi- 
dence was  sufBcient  to  Justify  submitting  to 
the  jury  the  charge  of  murder  in  the  first 
degree. 

[2]  The  charge  requiring  the  jury  to  con- 
sider the  interest  of  the  defendant  and  other 
witnesses,  but  if  satisfied  they  had  told  the 
truth  they  could  give  their  evidence  as  much 
weight  as  the  evidence  of  other  witnesses,  is 
in  accordance  with  our  precedents,  and  not 
prejudicial  to  the  prisoner.  State  v*  Lance, 
166  N.  C.  411,  81  S.  B.  1092. 

[3]  His  honor  was  stating  the  i>ositi(m  of 
the  prisoner  accurately  when  he  said  that  the 
defendant  did  not  contend  that  he  killed  the 
deceased  In  self-defense,  because  the  whole 
of  his  evidence  tended  to  prove  that  he  did 
pot  intend  to  kill  the  deceased'  at  all,  and 
that  the  pistol  fired  accidentally;  but,  how- 
ever this  may  be.  It  makes  no  difference 
what  the  defense  of  the  defendant  was  called 
If  he  had  the  full  benefit  of  it  before  the  jury, 
and  this  was  accorded  to  him. 

The  full  charge  on  this  phase  of  the  case 
is  as  follows: 

^It  is  not  contended  by  the  prisoner  that  he 
killed  the  deceased  in  self-defense,  but  it  is 
contended  that  the  deceased  had  a  brick,  and 
that  the  prisoner  was  not  in  the  wrong  when 
the  decased  had  the  brick  in  his  hand,  and 


that  he  drew  his  pistol  to  avoid  an  apparent 
assault  from  the  deceased  with  the  brick,  and 
that  thereafter  the  deceased  and  the  wife  of 
the  prisoner  and  the  prisoner  got  into  a  strug- 
gle over  the  pistol,  and  that  the  pistol  acci- 
dentally fired,  and  that  the  killing  was  there- 
fore unintentional  and  accidental;  and  the 
court  charges  you  that  though  you  should 
find  from  the  evidence  beyond  a  reasonable 
doubt  that  the  deceased  'came  to  his  death  as 
the  result  of  a  shot  from  a  pistol  in  the  hands 
of  the  defendant,  yet  if  you  find  from  the  evi- 
dence that  the  defendant,  at  the  time  he  took 
the  pistol  from  his  pocket  believed,  and  had 
reasonable  grounds  to  believe,  that  the  deceas- 
ed had  a  deadly  weapon  in  his  hand,  and  ap- 
prehended, and  had  reasonable  grounds  to  ap- 
prehend, that  imless  he  used  the  pistol,  or 
made  a  demonstration  of  a  purpose  to  use  it, 
he  would  suffer  death  or  great  bodily  harm  at 
the  hands  of  the  deceased,  and  thereafter  in 
a  struggle  which  ensued  the  pistol  was  dis- 
charged without  any  intention  on  the  part  of 
the  defendant  to  discharge  the  weapon,  then 
the  court  charges  you  that  if  the  defendant 
has  satisfied  you  that  the  killing  took  place  in 
this  way,  that  it  is  not  a  felonious  homicide, 
and  you  will  return  a  verdict  of  not  guilty." 

This  states  the  contention  of  the  prisoner 
as  he  testified. 

[41  It  is  unnecessary  to  consider  the  com- 
petency of  the  evidence  of  the  witness  Morris 
as  to  the  disagreeable  relation  existing  be- 
tween the  prisoner  and  his  wife,  because.  If 
there  was  error  on  its  reception,  It  was 
cured  by  its  withdrawal,  and  by  the  explicit 
instruction  not  to  consider  It 

"If  juries  should  be  deemed  incompetent  to 
comprehend,  or  unable  to  obey,  so  plain  a  di- 
rection as  that  a  paper  read  in  their  hearing 
is  'not  to  be  considered  as  evidence,  and  that 
it  had  only  been  admitted  to  make  the  defend- 
ant's reply  to  it  (when  read  to  him)  intelligi- 
ble'— if  so  low  an  estimate  should  be  placed 
upon  juries,  then  the  jury  system  is  a  fail- 
ure, and  should  have  no  place  in  our  juris- 
prudence." State  ▼.  Crane,  110  M.  G.  535, 
15  S.  E.  232. 

[6]  The  evidence  offered  to  prove  a  cordial 
relation  between  the  defendant  and  his  wife 
was  properly  excluded. 

It  could  not  be  received  on  the  question  of 
the  defendant's  character,  because  not  con- 
iined  to  general .  character  (State  v.  Ussery, 
118  N.  O.  1181,  24  S.  E.  414) ;  and  as  a  cir- 
cumstance it  was  not  relevant  to  any  issue 
before  the  jury.  The  material  inquiry  was  as 
to  the  feeling  of  the  prisoner  towards  the  de- 
ceased, which  the  rejected  evidence  would 
have  had  the  tendency  to  Intensify  In  the 
estimation  of  the  jury,  as  resentment  would 
naturally  be  greater  against  one  who  had 
caused  the  separation  from  an  affectionate 
wife. 

We  have  examined  the  record  with  care, 
and  find  no  error ;  but  we  cannot  but  be  Im- 
pressed by  the  evidence,  which  shows  very 
clearly  that  this  tragedy,  which  has  wrecked 
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two  liomes,  cionld  have  been  easily  averted 
if  the  deceased  and  his  wife  had  given  a  lit- 
tle encouragement  to  their  daughter  to  re- 
turn to  her  home  and  her  duties. 
No  error. 


(178  N.  C.  621) 

ANGEL  V.  CAROLINA  SPRUCE  CO. 

(No.  519.) 

(Supreme  Court  of  North  CJarolina.    Dec*  10, 

1919.) 

1.  Masteb  and  servant  ^=s>107(5)  —  PUkCB 

BENDEBED    UNSAFE    BY    EZPEBIENCSD    8SBV- 
ant's  USE  OF  OWN  METHODS. 

Where  plaintiflTs  boss  directed  that  a  tree, 
when  cut,  should  be  thrown  down  hill,  whidi 
work  was  well  within  plaintiff's  experience,  and 
he  was  left  hirgely  to  his  own  method  of  doing 
it,  and  was  injured  by  the  rolling  of  the  tree 
while  he  and  another  were  cutting  off  branch- 
es to  give  it  a  better  placing,  such  facts  did  not 
show  negligence  on  the  part  of  defendant. 

2.  Master   and   sebvant   ^==>2S6(1)— Neolz- 

QENT   TBEATMENT   BY    DOCTOB    QUESTION   FOB 
JUBY. 

In  action  for  unskillful  treatment  of  plain- 
tiff's injury  by  the  physician  employed  by  de- 
fendant to  treat  its  injured  employes,  held,  un- 
der the  evidence,  that  plaintiff  was  entitled  to 
have  his  cause  submitted  to  the  jury. 

3.  Appeal  and  ebbob  ^=s)027(3)— Constbuino 
evidence  in  favob  of  pi«aintiff  on  non- 
SUIT. 

On  a  judgment  of  nonsuit  against  the  plain- 
tiff, the  evidence  which  makes  in  favor  of  his 
daim  must  be  taken  as  true,  and  construed  in 
the  light  most  favorable  to  him. 

Appeal  from  Superior  Court,  Yancey  Coun- 
ty; Webb,  Judge. 

Action  by  Sam  Angel  against  the  Carolina 
Spruce  Company.  Judgment  of  nonsuit,  and 
plaintiff  appeals.  Judgment  of  nonsuit  as  to 
plaih tiff's  first  cause  of  action  affirmed,  and 
judgment  of  nonsuit  on  the  second  cause  of 
action  set  aside. 

The  complaint  sets  forth  two  causes  of  ac- 
tion: 

First,  that  while  plaintiff,  an  employ^  of 
the  company,  was  engaged  as  wood  chopper 
in  getting  out  timber  from  the  company's 
land,  a  tree,  which  plaintiff  and  another  had 
felled  in  the  course  of  his  work,  rolled  on 
plaintiff's  foot,  mashing  it  severely  and  ulti- 
mately causing  the  loss  of  several  toes;  the 
negligence  imputed  being  a  failure  to  pro- 
vide plaintiff  with  a  safe  place  to  work,  and 
negligent  directions  given  by  one  W.  B.  Wise- 
man, plaintiff's  boss  and  who  stood  towards 
plaintiff  in  relation  of  vice  principal. 

The  second  cause  of  action  being  for  inju- 
ries and  pain  and  suffering  due  to  treatment 
of  plaintiff'd  hurt  4>r  lack  of  it  by  an  unat- 


tenttve  and  muskUlful  physidan  employed  by 
the  company  to  treat  its  injured  employ^ 
retained  by  the  company  with  foil  knowledge 
of  his  limitations  and  methods. 

At  the  close  of  the  testimony,  on  motion, 
there  was  judgment  of  nonsuit  as  to  both 
causes  of  action,  and  plaintiff  excepted  and 
appealed. 

R.  Wilson  and  G.  B.  Gardner,  both  of 
Burnsville,  for  appellant 

Charles  Hutchins,  of  Burnsville,  and  A, 
Hall  Johnston,  of  Asheville,  for  appellee. 

HOKB,  J.  (after  stating  the  facts  as  above). 
[1]  On  the  first  cause  of  action  there  were 
facts  in  evidence  on  the  part  of  the  plaintiff 
tending  to  show  that,  in  the  latter  part  of 
1916  and  the  first  of  1917,  plaintiff  and  one 
Willard  Gregory,  an  employ^  of  defendant, 
were  engaged  in  getting  out  timber  from  the 
company's  land  in  said  county,  and  in  the 
course  of  their  employment  had  cut  down  a 
tree  that  fell  so  as  to  make  it  inconvenient 
for  sawing  the  same  into  logs ;  that,  with  a 
view  of  giving  the  tree  a  better  placing,  .th^ 
pr6ceeded  to  out  off  the  branches  and  top  of 
the  tree,  and  as  they  cut  the  latter  the  body 
of  the  tree  rolled  down  on  plaintiff's  foot,  se- 
verely injuring  it,  so  that  from  the  hurt  or 
the  negligent  treatment  of  the  company's 
physician,  who  attended  plaintiff,  or  from 
both,  three  of  his  toes,  the  great  toe  and  two 
next  to  it,  had  to  be  amputated.  It  farther 
appeared  that  plaintiff  had  long  been  engag- 
ed in  work  of  this  kind ;  that  the  particular 
job  was  well  within  his  experience  and  train- 
ing, and  he  was  left  largely  to  his  own  meth- 
ods of  doing  it  Upon  these  facts,  chiefly 
pertinent  to  the  Inquiry,  we  see  nothing  that 
tends  to  establish  culpable  negligence  on  the 
part  of  the  company.  In  Bumbley  v.  R,  B., 
153  N.  C.  457,  69  S.  B.  416,  plaintiff  and  an- 
other carpenter  had  been  sent  by  defendant 
to  take  down  an  old  shed  on  the  company's 
right  of  way.  While  standing  on  one  of  the 
joists  knocking  loose  the  rafters  overhead, 
they  gave  way,  knocking  the  plaintiff  to  the 
ground  and  causing  the  injuries  complained 
of.  On  these  facts  a  judgment  of  nonsuit 
was  sustained,  and  the  court  in  delivering  the 
opinion  said: 

"The  work  that  plaintiff  was  given  to  do  was 
nmple  hi  operation,  well  within  his  experience 
and  training,  and  he  was  left  to  select  his  own 
methods  of  d€«ng  It.  On  the  facts  in  evidence, 
there  has  been  no  breach  of  legal  duty  estab- 
lished"—and  the  Judgment  of  nonsuit  has  been 
properly  allowed. 

Numerous  decisions  of  the  court  on  the 
subject  are  in  approval  of  the  principle  and 
fully  support  the  judgment  of  nonsuit  on 
plaintiff's  first  cause  of  action.  Simpson  v. 
R.  R.,  154  N.  C.  51,  69  S.  B.  683;  Bunn  v. 
R.  R-  169  N.  0.  648,  86  S.  B.  503 ;  Winbonme 
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▼.  Cooperage  €k>^  100  S.  B.  191,  at  present 
term;  and  other  like  cases.  Nor  is  tbe  posi- 
tion affected  by  the  testimony  of  plaintiff  that 
Wiseman,  who  was  the  boss  in  general  super- 
vision of  the  plaintiff,  gave  directions  that 
this  tree,  when  cut,  should  be  thrown  down 
the  hill.  Wiseman  does  not  seem  to  have 
been  present  at  the  precise  time  of  the  cut- 
ting; but,  whether  he  was  or  was  not,  the 
order  was  given  only  with  a  view  of  having 
the  logs  when  cut  nearer  the  road,  and  thus 
more  convenient  for  removal,  and  it  does  not 
appear  that  there  was  any  increased  hazard 
in  so  throwing  the  tree,  nor  that  injury  of  any 
serious  kind  was  at  all  likely  to  result  from 
the  order.  Winboume  v.  Cooperage  Ca,  su- 
pra, and  the  authorities  cited. 

[2,  3]  On  the  second  cause  of  action  there 
are  facts  in  evidence  which  tend  to  show  that 
plaintiff,  an  employ^  of  defendant,  or  on  their 
pay  roll  and  engaged  in  work  for  their  bene- 
fit, having  received  injuries  as  above  stated, 
was  treated  by  a  phyrician  employed  or  pro- 
vided by  the  company  to  attend  to  employfip 
doing  their  work,  and  that,  under  the  arrange- 
ment, plaintiff  at  the  time  of  the  injury  was 
due  assessed  by  the  company  for  paying  the 
doctor;  Hiat  he  was  unskillful,  incompetent, 
and  careless,  and  that  this  was  well  known 
to  the  company  and  its  managing  officers; 
and  that,  by  reason  of  this  physician's  lack 
of  proper  care  and  the  bungling  methods  in 
the  treatment  he  afforded,  plaintiff's  suffer- 
ings were  greatly  aggravated  and  prolonged, 
the  Injured  toes  became  gangrenous  and  had 
to  be  amputated,  and  even  more  serious  re* 
suits  were  threatened.  It  is  uniformly  held 
by  us  that  on  a  judgment  of  nonsuit  against 
the  plaintiff,  the  evidence  which  makes  in  fa- 
vor of  plaintiff's  claim  must  be  taken  as  true 
and  construed  in  the  light  most  favorable  to 
him,  and  applying  the  rule,  and  under  our  de- 
cisions applicable  to  the  facts  so  considered, 
the  inference  of  an  actionable  wrong  on  the 
part  of  the  company  is  clearly  presented,  and 
plaintiff  is  entitled  to  have  his  cause  submit- 
ted to  the  jury.  Woody  v.  Spruce  Co.,  101  S. 
B.  258,  at  the  present  term,  and  authorities 
cited;  same  case,  176  N.  0.  043,  97  S.  EL 
610;  and  same  case,  175  N.  C.  545,  95  S.  B. 
905.  We  are  not  inadvertent  to  the  position 
insisted  on  by  defendant  that  the  facts  in  ev- 
idence tend  to  show  that  Wiseman  was  doing 
this  work  as  an  independent  contractor,  and 
that  the  relationship  of  employer  and  em- 
ploy^ did  not  exist  between  plaintiff  and  de- 
fendant. There  is  evidence  which  may  be  so 
interpreted,  but  there  is  also  testimony  per- 
mitting the  construction  that  Wiseman  was 
himself  but  an  employ^  of  the  company  at 
this  time  imder  the  principles  approved  in 
Beal  V.  Fiber  Co.,  154  N.  C.  147,  69  S.  B.  834, 
and  other  like  cases,  and  furthermore,  wheth- 
er Wiseman  was  one  or  the  other,  that  at  the 
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precise  time  of  the  injury  plaintiff  was  on 
the  company's  pay  roll  and  being  assessed 
for  the  salary  of  the  physician  who  had  been 
secured  by  the  company  for  the  purpose  of 
treating  their  hands,  and  of  whose  neglect 
plaintiff  now  complains.  As  to  what  bearing 
this  evidence  may  have  on  the  ultimate  rights 
of  these  parties,  we  consider  it  best  not  to 
make  definite  decision  until  the  facts  shall 
be  more  fully  and  clearly  established. 

For  the  reasons  Indicated,  the  judgment  of 
nonsuit  as  to  plaintiff's  first  cause  of  action 
is  affirmed,  and  on  the  second  cause  of  action 
the  judgment  will  be  set  aside,  and  the  cause 
proceeded  with  in  accordance  with  law  and 
the  course  and  practice  of  this  court 

Error. 


(178  N.   C.  770) 

STATE  V.  LOWE.    (No.  629.) 

(Supreme  Court  of  North  Carolina^    Dec  10, 

1919.) 

1.  I^OTTEBIISS   ^S^S-^DEFINITION. 

A  'lottery,"  for  all  practical  purposes,  may 
be  defined  as  a  scheme  for  distribution  of  pris- 
es, by  lot  or  chance,  by  which  one,  on  paying 
money  or  giving  any  other  thing  of  value  to 
another,  obtains  a  token  which  entitles  him  to 
receive  a  larger  or  smaller  value  or  nothing, 
as  some  formula  or  chance  may  determine. 

[Ed.  Note.~For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Lottery.] 

2.  LOTIBBIBS  ^S»d^AWABDZNO  PBIZB8  BT  UXBr 
OnANDISB  VENDKB  A  LOTTEBT. 

The  Operation  of  a  so-called  '^merchandise 
vender,"  which  was  a  slot  machine  holding  a 
large  number  of  cards  in  parallel  columns,  with 
glass  in  front  and  operated  by  pulling  a  lever 
whereby  a  card  would  be  released,  aDd  the  pur- 
chaser become  entitled  to  an  article  of  mer- 
chandise specified  in  the  column,  or  in  case  of 
every  twentieth  number  to  a  greater  prize,  KM 
the  operation  of  a  lottery,  the  device  tending 
to  promote  the  gaming  instinct,  notwithstand- 
ing the  distribution  of  the  prizes  was  accord- 
ing to  a  regular  order,  for  the  purchaser  could 
not  know  the  order  in  which  the  cards  would 
bfe  withdrawn. 

Appeal  from  Superior  Court,  Buncombe 
County ;  Finley,  Judge. 

Mark  Lowe  was  indicted  for  carrying  on 
and  promoting  a  lottery  by  means  of  a  slot 
machine,  and,  being  acquitted  and  discharged, 
the  State  excepted  and  appeals.    Reversed. 

The  jury  returned  a  special  verdict  as 
follows: 

"The  defendant  is  a  merchant  In  the  city  of 
AshevUle,  and  used  in  connection  with  his  busi- 
ness a  machine  called  a  'merchandise  vender,' 
which  is  so  constructed  as  to  hold  a  large 
number  of  cards  in  parallel  columns  and  with 
a  glass  front.    There  are  six  of  these  columns 
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of  cards  and  each  card  calls  for  a  particular 
article  of  merchandise  and  gives  the  price  of 
such  articles  of  merchandise.  A  prospective 
purchaser  could  purchase  any  of  the  articles 
of  merchandise  shown  on  such  cards  for  the 
price  stated  thereon  by  pulling  a  slot  wiucb 
would  remove  such  card  from  the  machine.  Six 
cards  were  displayed  to  a  prospective  pur- 
chaser, giving  the  articles  and  prices  atore- 
saidy  and  the  purchaser  could  draw  out  either 
of  said  six  cards  and  obtain  the  articles  of 
merchandise  mentioned  thereon  by  paying  the 
price  indicated  on  said  card.  As  each  card  is 
drawn  out,  another  card  takes  its  place.  In 
each  instance  the  purchaser  sees  the  card  be- 
fore it  is  withdrawn  from  the  machine  and 
knows  the  articles  of  merchandise  called  for 
and  the  price  to  be  paid  by  him  therefor,  but 
until  the  card  is  withdrawn  does  not  see  the 
name  of  the  article  on  the  succeeding  card. 
The  machine  operated  by  the  detenaant  was 
arranged  to  vend  collar  buttons  at  5  cents 
each,  and  all  of  the  cards  in  said  machine 
had  the  words  'collar  buttons'  and  the  figure 
and  word  '5  cents'  printed  thereon,  with  the 
exception  of  certain  cards  which  had  printed 
thereon  the  words  *one  box  of  candy'  and  the 
figure  and  word  '5  cents.'  The  cards  were  so 
placed  in  said  machine  that  every  twentieth 
card  to  be  drawn  therefrom  called  for  a  box 
of  candy,  while  all  the  other  cards  called  for 
a  collar  button,  and  the  defendant  advertised 
that  every  twentieth  card  in  the  case  would 
entitle  the  purchaser  thereof  to  a  box  of  candy. 
As  the  cards  are  drawn  from  the  machine, 
they  are  presented  to  the  defendant,  who 
gives  the  purchaser  the  article  called  for  on 
such  cards  and  collects  from  such  purchaser 
the  amounts  stipulated  on  such  cards.  Each 
box  of  candy  was  worth  50  cents,  but  the  price 
charged  through  the  machine  Is  5  cents.  The 
witness  for  the  state  went  into  the  place  uf 
business  of  the  defendant  and  to  said  machine, 
where  he  saw  a  card  reading,  'One  collar  but- 
ton, 5  cents,'  and  next  to  the  machine  he  saw 
displayed  in  the  showcase  a  large  number  of 
collar  buttons,  each  of  which  were  regularly 
retailed  for  5  cents,  which  he  was  informed 
were  the  collar  buttons  called  for  on  the  cards 
in  said  machine.  The  state's  witness  then 
drew  one  card  from  said  machine  with  the 
words  and  figure,  'One  collar  button,  5  cents,' 
thereon,  which  he  presented  to  the  defendant, 
and  thereupon  received  from  the  defendant 
one  collar  button  and  paid  the  defendant  5 
cents.  If  upon  the  foregoing  statement  of 
facts  the  court  be  of  the  opinion  that  the  de- 
fendant is  guilty,  the  jury  so  finds;  but,  if 
upon  the  foregoing  statement  of  facts  the 
court  be  of  the  opinion  that  the  defendant  is 
not  guilty,  the  jury  so  finds." 

The  court  rendered  the  following  judg- 
ment upon  the  verdict: 

"Upon  the  coming  in  of  the  foregoing  spe- 
cial verdict,  the  court  is  of  the  opinion  that 
the  defendant  is  not  guilty  of  the  charge  con- 
tained in  the  bill  of  indictment,  but  that  he 
is  operating  a  gift  enterprise,  taxable  under 
the  Revenue  Act  as  such,  and  that  a  license 
authorizing  the  defendant  to  carry  on  such 
gift  enterprise  is  a  protection  against  a  crim- 
inal   prosecution.      It   is    therefore    adjudged 


that  the  defendant  is  not  guilty,  and  that  h« 
be  discharged." 

The  state  excepted  and  appealed* 

James  S.  Manning,  Atty.  Gen.,  and  B*rank 
Nash,  Asst.  Atty.  Gen.,  for  the  State. 
Mark  W.  Brown,  of  Asheville,  for  appeUeew 

WALKER,  J.  (after  stating  the  facts  as 
above).  It  seems  to  us  that  the  special  ver- 
dict places  tills  case  alongside  of  those  where 
we  have  held  like  schemes  for  making  money 
by  the  lure  of  a  chance  to  get  something  in 
exchange  either  for  nothing,  or  for  something 
of  much  less  value.  It  is  a  direct,  though  in 
this  case  not  a  very  artful,  appeal  to  the 
gambling  instinct.  The  object  of  this  gift 
enterprise,  or  whatever  you  may  call  it,  to 
evade  the  law  against  conducting  lotteries, 
while  sufficiently  visible,  is  attempted  to  be 
ccmcealed  under  the  artful  contrivance  of  a 
transaction  having  the  false  garb  of  simplic- 
ity and  fair  dealing;  but  the  law  d^iounces 
it  all  the  same. 

[1,2]  A  "lottery,"  fop  all  practical  pur- 
poses, may  be  defined  as  any  scheme  for  the 
distribution  of  prizes,  by  lot  or  chance,  by 
which  one,'  on  paying  money  or  giving  any 
other  thing  of  value  to  another,  obtains  a 
token  which  entitles  him  to  receive  a  larger 
or  smaller  value,  or  nothing,  as  some  formula 
of  chance  may  determine.  Tills  definition 
has  generally  been  approved  by  the  author- 
ities. State  V.  Lipkin,  169  N.  C.  265,  271, 
84  S.  B.  340,  li.  R.  A.  1915F,  1018,  Ann.  Oas. 
1917D,  137;  State  v.  Pwry,  164  N.  a  616. 
70  S.  B.  387,  and  cases  cited;  Long  v.  State^ 
74  Md.  565,  22  Atl.  4,  12  Ll  R.  A.  425,  28  Am. 
St  Rep.  268.  We  could  not  better  show  the 
real  character  of  this  new  device  than  to 
reproduce,  to  some  extent,  what  we  have 
heretofore  substantially  said  about  sudi  at* 
tempts  to  circumvent  the  law  against  lotter- 
ies in  State  v.  Perry,  supra,  and  State  ▼.  Lip- 
kin,  supra:  The  sale  of  the  ticket  gave  the 
purchaser  the  chance  to  obtain  something 
more  than  he  paid  for  it,  and  the  other  fact 
became  an  extra  inducement  for  the  pur- 
chase, making  the  general  scheme  more  at- 
tractive and  alluring.  The  difference  be- 
tween it  and  a  single  wager  on  the  cast  of  a 
die  is  only  one  of  degree.  They  are  both  in- 
tended to  attract  the  player  to  the  game,  and 
have  practically  the  effect  of  inducing  otJiers^ 
by  this  easy  and  cheap  method  of  acquiring 
property  of  value,  to  speculate  on  chances  in 
the  hope  that  their  winnings  may  far  exceed 
their  investment  in  value.  This  is  what  the 
law  alms  to  prevent  in  the  interest  of  fair 
play  and  correct  dealing,  and  in  order  to  pro- 
tect the  unwary  against  the  insidious  wiles 
of  the  fakir  or  the  deceitful  practices  of  the 
nimble  trickster.  Call  the  business  what  yon 
may,  a  "gift  sale,"  "advertising  sdieme,"  or 
what  not,  it  is  none  the  less  a  lottery,  and  wm 
cannot  permit  the  promoter  to  evade  the  poi- 
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alties  of  tbe  law  by  so  transparent  a  device  I  and  a  lore  of  maUng  gain  ihronith  tbe  dianoe 


as  a  mere  change  In  style  from  those  which 
have  been  judicially  condemned.  If  the  gamb- 
ling element  Is  there,  however  deep  It  may 
be  -covered  with  fair  words  or  deceitful  prom- 
ises. If  It  differs  from  ordinary  lotteries, 
It  is  chiefly  In  the  fact  that  It  Is  more  art- 
fully contrived  to  Impose  upon  the  ignorant 
and  credulous,  and  Is  therefore  more  thor- 
oughly dishonest  and  Injurious  to  society.  So 
far  as  those  who  manage  schemes  of  this 
character  can  be  supposed  to  give  the  cred- 
ulous persons  who  deal  with  them  any  -chance 
whatever  of  a  return  In  greater  value  for 
their  Investment,  the  chance  lies  in  the  pur- 
chase of  the  right  to  participate  In  the  favor 
offered  or  held  out  to  tempt  the  gambling 
Instinct,  and  thereby  to  prosper  the  business 
of  the  unlawful  concern.  All  pay  them 
money,  at  least  In  part,  for  the  chance  of 
winning  a  prize  of  greater  or  less  value  In 
proportion  to  what  they  hazard,  however  It 
may  be  glossed  with  some  apparent  safe- 
guard against  loss.  Many  will  take  the 
chance  of  the  play,  not  ezi>ectlng  to  continue 
the  payments  If  they  should  lose  at  the  first, 
second,  or  third  attempt,  or  at  some  later 
period.  According  to  every  correct  Idea  of 
legal  definition  or  conception,  this  must  be 
gaming  within  the  meaning  of  the  law, 
whether  we  construe  It  in  letter  or  in  i^lrit 
All  new  artifices  designed  to  evade  and  cheat 
the  law,  and  entrap  the  unwary  or  ignorant, 
are  but  aggravations  of  the  offense,  and  the 
more  ingenious  and  deep-laid  they  are^  the 
greater  the  wrong,  citing  Dunn  v.  Peopl^  40 
111.  465;  Bell  v.  State,  37  Tenn.  (5  Sneed) 
507 ;  Deflorin  v.  State,  121  Oa.  593,  49  S.  E. 
699,  104  Am.  St.  Bep.  177;  State  v.  Moran, 
48  Minn.  555,  51  N.  W.  618 ;  Meyer  v.  State, 
112  Ga.  20,  37  S.  B.  96,  51  U  R.  A.  496,  81 
Am.  St.  Hep.  17;  State  v,  Clarke,  83  N.  H. 
329,  66  Am.  Dec.  723. 

The  Austrian  Bond  Cases  Illustrate  the 
Idea  of  the  law  as  to  what  Is  a  lottery.  It 
was  said  of  the  chance  feature  involved  In 
their  sale  and  purchase,  by  the  court  In  Bal- 
lock  V.  State,  73  Md.  1,  20  AU.  184,  8  L.  R.  A. 
671,  25  Am.  St.  Rep.  559,  and  approved  by 
the  highest  federal  court  in  Horner  v.  United 
States,  147  U.  S.  449,  13  Sup.  Ct  409,  37  L. 
Ed.  237,  that  at  some  uncertain  period  de- 
termined by  the  revolution  of  a  wheel  of  for- 
tune, the  purchaser  of  a  bond  does  get  his 
money  repaid ;  but  we  do  not  think  this  de- 
prives the  thing  of  Its  evil  tendency,  or  robs 
it  of  its  lottery  semblance  and  features.  The 
Inducement  for  investing  in  such  bonds  Is 
offered  of  getting  some  "bonus,"  large  or 
small.  In  the  future,  soon  or  late,  according 
to  the  chances  of  the  wheel's  disclosures. 
The  Investment  may  run  one  year,  or  it  may 
run  thirty  years,  according  to  the  decision  of 
the  wheel.  It  cannot  be  said  this  Is  not  a 
species  of  gambling,  and  that  It  does  not  tend 
in  any  degree  to  promote  a  gambling  spirit 


of  dice,  cards,  wheels,  or  other  method  of 
settling  a  contingency.  It  certainly  cannot 
be  said  that  it  is  not  in  ''the  nature  of  a 
lottery,"  and  that  it  has  no  tendency  to 
create  desire  for  other  and  more  pernicious 
modes  of  gaming.  Our  statute  does  not  justify 
a  court,  expressly  directed  to  so  construe  the 
law  as  to  prev^it  every  i>08sible  evasion, 
whether  designedly  or  accidentally  adopted, 
in  deciding  a  thing  is  not  a  lottery,  simply 
because  there  can  be  no  loss,  when  there 
may  be  very  large  contingent  gains,  or  be- 
cause It  Isickh  some  element  of  a  lottery  ac- 
cording to  some  particular  dictionary's  defi- 
nition of  one,  when  It  has  all  the  other  ele- 
ments, with  all  tbe  pernicious  tendencies, 
which  the  state  Is  seeing  to  prevent  Aft- 
er discussing  the  Austrian  Bond  Cases,  the 
court  held  in  the  Horner  Case,  supra,  that 
It  Is  not  necessary,  however,  that  the  con- 
sideration moving  to  the  holder  of  the  ticket 
or  chance  be  free  from  any  element  of  cer- 
tainty. That  every  purchaser  of  a  ticket  or 
chance  is  to  be  repaid  In  something  definite 
and  certain  in  addition  to  the  chance  feature 
does  not  make  the  scheme  any  the  less  a 
lottery.  '^The  element  of  certainty  goes 
hand  in  hand  with  the  element  of  lot  or 
chance,  and  the  former  does  not  destroy  the 
existence  or  effect  of  the  latter."  The  same 
was,  in  effect,  said  by  us  in  State  ▼•  Perry, 
supra,  and  State  v.  Lipkin,  supra. 

As  to  what  has  been  held  to  be  lotteries  by 
the  courts  of  tbe  several  states,  reference 
may  be  made  to  Com.  t.  Chubb,  in  the  gen- 
eral court  of  Virginia,  5  Rand.  (Va.)  715; 
Dunn  V.  People,  40  III.  465,  where  it  was  said 
that  the  character  of  the  transaction  would 
not  be  changed  by  assuming  that  the  ticket 
represented  an  article  of  merchandise  in- 
trinsically worth  the  amount  which  the  hold- 
er thereof  would  be  obliged  to  pay,  and  that 
if  every  ticket  in  any  ordinary  lottery  rep- 
resented a  prize  of  some  value,  yet,  if  those 
prizes  were  of  unequal  values,  the  scheme  of 
distribution  would  still  remain  a  lottery; 
Thomas  v.  People,  59  111.  160,  where  a  ticket 
was  a  receipt  for  money  in  payment  for  the 
delivery  of  a  copy  of  an  engraving,  and  for 
admission  to  certain  concerts  and  lectures, 
for  which  it  was  sold,  and  money  was  to  be 
distributed  In  presents  amounting  to  a  cer- 
tain number,  to  the  purchasers  of  engravings, 
and  It  was  held  that  that  was  a  scheme  for 
the  distribution  of  prizes  by  chance,  and  con- 
stituted a  lottery,  it  being  apparent  that 
some  of  the  purchasers  would  fiill  to  receive 
a  prize,  and  that  even  if  the  ticket  to  the  con- 
certs and  lectures,  and  the  engraving,  were 
intrinsically  worth  the  price  paid,  the  scheme 
would  still  be  a  lottery ;  Qiavannah  v.  State, 
49  Ala.  396,  where  it  was  held  that  the  ven- 
turing of '  a  small  sum  of  money  for  the 
chance  of  obtaining  a  greater  sum  was  a 
lottery;   Com.  v.  Sheriff,  10  Phlla.  (Pa.)  203, 
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where  it  was  said  that  whatever  amounted 
to  the  distribution  of  prizes  by  chance  was 
a  lottery,  no  matter  how  ingeniously  the  ob- 
ject of  it  might  be  concealed;  Holoman  t. 
State*  2  Tex.  Ai^.  610,  28  Am.  Rep.  439, 
where  it  was  held  that  selling  boxes  of 
candy  at  50  cents  each,  each  box  being  repre- 
sented to  contain  a  prize  of  money  or 
jewelry,  the  purchaser  selecting  his  box  in 
ignorance  of  its  contents,  was  a  device  in 
the  nature  of  a  lottery;  State  v,  Irumsden, 
89  N.  0.  572,  where  a  like  device  was  held  to 
be  a  lottery ;  and  Com.  v.  Wright,  137  Mass. 
250,  60  Am.  Rep.  306.  Cases  in  England  are 
to  the  same  effect  In  Reg.  v.  Harris,  10 
Cox,  C.  C.  352,  it  was  held  that  a  lottery  in 
which  tickets  were  drawn  by  subscribers  ot 
a  shilling,  which  entitled  them  at  all  events 
to  what  purported  to  be  of  the  value  of  a 
shilling,  and  also  to  the  chance  of  a  greater 
value  than  a  shilling,  was  an  illegal  lottery 
within  the  statute.  In  Sykes  v.  Beadon,  L. 
R.  11  Ch.  Div.  170,  190,  there  were  holders 
of  certificates,  who  subscribed  money  to  be  in- 
vested in  funds  which  were  to  be  divided 
amongst  them  by  lot,  and  divided  unequally, 
that  is,  those  who  got  the  benefit  of  the 
drawings  received  a  bond  bearing  interest 
and  a  bonus,  which  gave  them  different  ad- 
vantages from  the  persons  whose  certificates 
were  not  drawn;  and  it  depended  upon 
chance  who  acquired  the  greater  or  the  lesser 
advantage.  The  scheme  was  held  to  be  a 
subscription  by  a  number  of  persons  to  a 
fimd  for  the  purpose  of  dividing  that  fund 
among  them  by  chance,  and  unequally;  and 
Sir  George  Jessel,  Master  of  the  Rolls,  char- 
acterized the  scheme  as  a  lottery.  In  Taylor 
V.  Smetten,  L.  R.  11  Q.  B.  Div.  207,-  packets 
were  sold,  each  containing  a  pound  of  tea,  at 
so  much  a  packet  In  each  packet  was  a 
coupon  entitling  the  purchaser  to  a  prize, 
and  that  fact  was  stated  publicly  by  the 
seller  before  the  sale;  but  the  purchasers 
did  not  know  until  after  the  sale  what  prizes 
they  were  entitled  to,  and  the  prizes  varied 
in  character  and  value.  The  tea  was  good 
and  worth  the  .money  paid  for  it  It  was 
held  that  the  transaction  constituted  a  lot- 
tery, within  the  meaning  of  the  statute. 

With  these  guides  before  us,  let  us  exam- 
ine the  particular  facts  of  this  case  and 
apply  what  appears  to  be  the  settled  law, 
referring  first  to  State  v.  Perry,  supra,  where 
it  is  said: 

"By  the  turn  of  the  wheel  •  •  ♦  patrons 
of  this  defendant  received  a  good  return  for 
a  comparatively  small  outlay,  the  right  to 
which  was  determined  not  by  skill  or  any  legi- 
timate effort,  but  by  luck  or  chance.  It  is 
gambling,  pure  and  simple,  and  has  fallen  un- 
der the  ban  of  an  enlightened  public  opinion 
and  is  condemned  by  the  law.** 

The  scheme  here  is  a  simple  one,  and  the 
amount  of  possible  gain  very  small;  but,  if 
it   may   be   applied   legitimately   to   "collar 


buttons  and  a  box  of  candy,**  It  may  as  well 
be  applied  to  houses  and  lotis,  or  to  any 
other  valuable  property.  We  do  not  under- 
stand that  the  relative  amount  of  gain  In 
any  sense  fixes  the  criminality  of  such  de- 
vices. As  shown  in  the  above  extract,  the 
test  is  the  venturing  of  small  sums  of  money 
upon  the  chonce  of  obtaining  a  larger  value. 
This  definition  certainly  shows  that  the 
scheme  here  was  a  lottery  within  the  mean- 
ing of  our  statute.  There  were  columns  of 
cards  in  the  machine,  It  Is  stated,  with  a 
glass  front  so  arranged  that  only  one  card 
could  be  seen.  Upon  that  card  was  printed 
the  article  to  be  purchased  anU  the  price. 
The  proposed  purchaser,  by  pulling  a  slot, 
removes  the  card  from  the  machine  and  takes 
it  to  the  merchant  to  whom  he  pays  the 
price  and  receives  the  article.  The  machine 
is  called  a  "merchandise  vender."  So  far 
the  transaction  appears  to  be  perfectly  inno- 
cent As  a  matter  of  fact,  however,  using 
the  evidence  in  this  case  as  a  basis  for  fui> 
ther  discussion,  when  the  purchaser  moves 
the  card  from  the  machine^  another  card 
drops  down  in  its  place.  The  cards  were  so 
arranged  that  nineteen  of  them  had  printed 
on  them,  "Collar  button,  5  cents,"  whUe  every 
twentieth  card,  though  costing  only  5  cents, 
entitled  the  holder  to  a  box  of  candy  worth 
50  cents.  The  element  of  chance  here  is  that 
the  purchaser  of  a  collar  button  for  5  cents 
may,  under  a  certain  contingency,  receive  a 
box  of  candy  worth  50  cents  for  only  5  cents. 
It  seems  that  the  judge  had  some  idea  that 
because  the  recurrence  of  a  box  of  candy 
was  automatically  fixed  to  be  at  regular  and 
invariable  periods,  or  intervals,  that  theie- 
fore  there  was  no  element  of  chance  in  it 
so  far  as  the  merchant  was  concerned.  This 
suggestion,  however,  is  fully  met  by  State 
V.  Lipkin,  109  K.  0.  265,  84  S.  B.  840,  Ii.  R.  A. 
1915F,  1018,  Ann.  Cas.  1917D,  137.  In  that 
case  there  was  not  only  no  element  of  chance 
in  the  scheme,  so  far  as  the  seller  was  ccm- 
cerned,  but  he  himself  exercised  an  option  as 
to  which  one  of  his  purchasers  should  re- 
ceive the  prize.    As  was  said  in  that  case: 

*'No  sooner  is  a  lottery  defined,  and  the  defi- 
nition applied  to  a  given  state  of  facts,  than 
ingenuity  is  at  work  to  evolve  some  scheme 
of  evasion  which  is  within  the  mischief,  but 
not  quite  within  the  letter,  of  the  definition* 
But,  in  this  way,  it  is  not  possible  to  escape 
the  law's  condemnation,  for  it  will  strip  the 
transaction  of  all  its  thin  and  false  apparel 
and  consider  it  in  its  very  nakedness.  It  will 
look  to  the  substance  and  not  to  the  fonn 
of  it,  in  order  to  disclose  its  real  elements 
and  the  pernicious  tendencies  which  the  law 
is  seeking  to  prevent  The  court  will  inquire, 
not  into  the  name,  but  into  the  game,  however 
skillfully  disguised,  in  order  to  ascertain  if  it 
is  prohibited,  or  if  it  has  the  element  of  chance. 
It  is  the  one  playing  at  the  game  who  is  in- 
fluenced by  the  hope  enticingly  held  out,  which 
Is  often  false  or  disappointing,  that  he  will» 
perhaps  and  by  good  luck,  git  something  for 
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nothing,  or  a  great  deal  for  a  yery  little  oat* 
lay.  This  is  the  lure  that  draws  the  credu- 
lous and  unsuspecting  into  the  deceptire 
scheme,  and  it  is  what  the  law  denounces  as 
wrong  and  demoralizing/' 

The  defendant  in  that  case  claimed  that 
his  device  was  solely  for  advertifiing  pur- 
poses, but  the  court  held  generally  that  the 
element  of  chance  necessary  to  constitute  a 
lottery  need  not  always  consist  in  the  selec- 
tion of  the  beneficiary  by  lot,  but  that  it  is 
sufficient  if,  at  the  time  of  the  purchase  of 
the  right  to  draw,  there  is  a  chance  that  the 
purchaser  will  receive  more  or  less  accord- 
ing to  some  event  then  undetermined  and 
not  subject  to  be  foreseen  or  controlled 
by  the  purchaser.  In  this  case  the  element 
of  chance  is  removed  but  one  degree  from 
the  act  of  the  purchaser  in  taking  oat  the 
card  on  which  Is  printed,  ''Collar  button,  5 
cents."  When  he  takes  out  this  card,  an- 
other falls  immediately  in  its  place,  and  he 
knows  whether  that  is  for  a  collar  button  or 
for  a  box  of  candy.  This,  it  seems  to  us,  Is  far 
from  making  the  scheme  innocent,  but  makes 
It  more  vicious.  It  is  the  chance  that  the 
collar  button  card  may  be  succeeded  in  one, 
two,  or  three  chances  by  the  box  of  candy 
which  makes  the  lure  stronger  and  more 
tempting.  It  is  evident  that  this  was  a 
scheme  devised  to  sell  collar  buttons,  at  a 
good  profit,  of  course,  by  luring  purchasers 
on  with  the  hope  of  gain.  The  merchant 
does  not  take  any  risk  of  loss;  on  the  con- 
trary, even  when  he  gives  a  box  oT  candy 
for  5  cents,  the  profit  he  has  made  on  the 
sale  of  19  collar  buttons  not  only  enables 
him  to  pay  for  the  machine, 'but  to  recoup 
any  loss  on  the  candy. 

We  suppose  that  there  are  still  some  left 
who  will  continue  to  experiment  .with  this 
law  against  the  lottery,  one  of  the  worst 
and  most  demoralizing  forms  of  gambling, 
because  it  induces  and  inveigles  others  to 
become  victims  of  its  debasing  tendencies, 
and  fosters  the  evil  habit  of  trying  to  get 
something  for  nothing,  In  order  to  make 
riches  quickly  and  by  what  Is  mistakenly  sup- 
posed to  be  the  shortest  and  easiest  method. 
When  once  imbued  with  the  spirit  of  this 
sort  of  gambling,  it  leads  to  other  evils  of  a 
more  wicked  character,  and  more  dangerous 
and  hurtful  to  the  general  public,  who  are 
the  innocent  sufferers. 

This  cunningly  devised  instrument,  called 
by  the  seductive  and  misleading  name  of 
''merchaiidise  vender,"  is  worked  by  a  slot 
and  crank,  instead  of  a  'Vheel  of  fortune." 
A  patron  buys  a  card  for  five  cents — ^not 
knowing  how  many  have  bought  before  him — 
in  the  hope  that  by  mere  chance,  he  may  be- 
come the  fortunate  holder  of  the  lucky  card. 
He  wHI  get  a  collar  button  for  the  5  cents  he 
invests,  and  may  get  something  more,  valued 
at  50  cents.  In  other  words,  for  5  cents  he 
may,  if  his  luck  is  good,  "win"  60  cents  worth 
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of  property,  In  the  form  of  a-  box  of  candy* 
The  case,  in  this  aspect,  is  not  at  all  different 
in  principle  from  State  v.  Lumaden,  89  N*  O. 
572,  and  is  much  like  it  in  its  facts.  It  ap- 
peared there  that  the  defendant  sold  to  cus- 
tomers small  boxes  of  candy,  of  trifling  value, 
for  the  chance  or  opportunity  of  designating 
one  of  certain  pictures,  conveniently  ar- 
ranged in  his  place  of  business,  behind  some 
of  which  were  small  sums  of  money,  and  be- 
hind others  a  card  on  which  was  the  letter 
"O,"  the  purchaser  getting  either  the  money 
or  the  card,  as  he  may  s^ect ;  but,  if  he  got 
a  card,  he  became  oitltled  to  another  box  of 
candy.  The  court  held  that  the  scheme  con- 
stituted a  lottery  and  was  in  clear  and  open 
violation  of  our  statute,  citing  State  v.  Bry- 
ant, 74  N.  0.  207.  Judge  Settle,  in  the  last- 
cited  case,  said  that  buying  lottery  tickets 
was  not  then 'indictable,  and  the  defendant 
could  not,  therefore,  be  convicted,  but  the 
chief  offender  could  be,  and  that — 

"The  enterprise  described  in  the  special  ver- 
dict 18  a  lottery;  and  a  lottery  is  a  species  of 
gambling;  and  gambling  is  immoral  and  is  de- 
nounced by  statute." 

If  there  were  no  element  of  chance  in  this 
new — though  not  very  novel  scheme,  but  a 
slight  variation  from  others  which  have  been 
unsuccessfully  tried — it  would  attract  no  cus- 
tomers and  would  work  no  harm  to  the  pub- 
lic, but  with  the  element  of  chance,  which 
too  plainly  exists  to  be  concealed  even  from 
an  unsuspecting  Jury,  or  court,  it  is  a  dear 
menace  to  public  morals. 

The  manager  of  a  device,  such  as  that  de- 
scribed In  this  case,  who  invites  others  to 
take  a  chance  at  the  play,  is  guilty  under  the 
statute  of  conducting  a  lottery,  as  much  so 
as  if  the  risk  was  the  same  as  in  throwing 
dice,  or  in  the  turn  of  the  cards  in  poker  or 
faro.  It  is  not  the  degree  of  risk,  whether 
great  or  small,  that  determines  the  unlawful 
element  in  the  scheme,  but  the  mere  chance 
of  winning  appeals  to  the  cupidity  of  others 
and  tempts  them  to  try  their  luck,  and  play 
at  the  game. 

However  these  attempts  to  evade  the  stat- 
ute may  be  concealed,  the  law  will  uncover 
them,  and,  in  order  to  prevent  their  repeti- 
tion, will  lay  its  hand  heavily  upon  the  per- 
petrator, as  it  should  do.  No  more  effective 
way  of  repressing  crime  has  ever  been  de- 
vised than  swift,  adequate,  and,  above  all, 
certain  punishment,  especially  for  those  who 
resort  to  evasion  in  order  to  escape  the 
penalty.  The  frequency  of  such  attempts 
calls  for  vigorous  treatment 

The  Judgment  of  the  court  is  reversed  and 
set  aside,  a  verdict  of  guilty  will  be  entered 
upon  the  special  findings,  and  such  other 
proceedings  had  as  the  law  provides. 

Beversed. 

CLARK,  C.  J.  (concarriniO*  ^nie  amounts 
involved  in  this  case  are  very  small,  but  the 
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principle  ia  tbat  of  a  lottery,  and  If  admis- 
sible can  be  used  in  larger  enterprises.  It  is 
true  that  the  number  who  can  receive  a  prize 
is  fixed  at  one  in  twenty,  but  the  element  of 
chance  is  as  to  who  shall  be  the  twentieth 
man. 

In  the  Texan  War  for  Independence 
against  Mexico,  some  250  Texans  (10  of  them 
from  this  state)  surrendered  as  prisoners  of 
war  at  Mier,  and  were  marched  off  into  the 
interior.  At  Salado,  March  25,  1843,  they 
were  marched  by  an  urn  which  contained  a 
black  bean  for  every  nine  white,  and  those 
who  drew  black  beans  were  drawn  up  in  line 
and  instantly  shot  by  a  firing  squad.  Thos. 
J.  Green's  Mier  Expedition,  170.  In  this 
^Lottery  of  Death,"  the  number  doomed 
was  definite,  one  in  ten,  but  the  chance  as  to 
who  should  be  the  tenth  man  was  a  gamble 
with  death.  The  principle  that  selects  by 
chance  one  in  twenty  for  a  prize  is  exactly 
the  same  that  selects  one  man  in  ten  for  in- 
stant death.  There  is  no  uncertainty  as  to 
the  percentage  who  shall  draw  the  black 
bean  or  the  priza  The  gamble  is  in  desig- 
nating, by  chance,  the  persons. 


(178  N.   C.  639) 

QUERY  T.  POSTAL  TELEGRAPH-OABLE 

CO.     (No.  478.) 

(Supreme  Court  of  North  Carolina.    Dec  10, 

1919.) 

1.  Eminent  domain  «=»120— Tbubgbaph  linb 
imposition  of  additionai«  bubden  on 
bight  of  wat. 

Where,  by  the  construction  of  its  telegraph 
line  on  a  railroad  right  of  way,  defendant  im- 
posed an  additional  burden  on  the  fee,  the  own- 
er of  the  fee,  which  was  subject  to  the  ease- 
ment of  the  railroad,  is  entitled  to  compensa- 
tion for  the  additional  burden. 

2.  Limitation  of  actions  ^=»55(6)  —  Fee 
owner's  action  fob  constbuction  of  teus- 

GBAFH  line  OVEB  BAILBOAD  BIGHT  OF  WAT. 

Reyisal  1905,  §  395,  subd.  8,  providing  that 
when  a  trespass  is  a  continuing  one  the  action 
shall  be  brought  within  three  years,  held  not 
to  bar  an  action  by  the  owner  of  the  fee  sub- 
ject to  a  railroad  right  of  way,  within  three 
years  from  the  time  a  telegraph  company  last 
entered,  erected  poles,  and  strung  wires,  to 
recover  permanent  damages  as  compensation 
for  additional  burden  imposed  on  his  property 
by  construction  of  the  telegraph  line. 

8.  Eminent  domain  ^=»147  —  Measubb  of 
damages  fob  constbuction  of  telegraph 

line   over  BAILBOAD  BIGHT  OF  WAT. 

Where  a  telegraph  company  constructed  its 
line  over  lands  in  which  plaintiff  owned  the  fee, 
subject  to  a  railroad  company's  easement  for  a 
right  of  way,  plaintiff  is  entitled  to  a  reason- 
able compensation  for  the  additional  burden, 
and,  in  the  absence  of  a  showing  as  to  the  re- 


lations between  the  telegraph  company  and  the 
railroad  company,  such  compensation  cannot  be 
cut  down  on  the  theory  that  the  raOroad  com- 
pany might  in  the  future  appropriate  the  en- 
tire right  of  way  and  thus  oast  the  telegraph 
company. 

4.  Appeal  and  erbob  ^s»10()4(l)— Amount  of 

BECOVEBT  NOT  REVIEW  ABLE. 

On  appeal  from  a  judgment  awarding  a 
landowner  compensation  for  a  telephone  com- 
pany's construction  of  its  line  over  lands  which 
the  owner  held  subject  to  a  railroad  company^s 
easement  of  right  of  way,  held,  that  the  amount 
of  the  award  cannot  be  reviewed. 

Appeal  from  Superior  Court,  Cabarrus 
County;   Harding,  Judge. 

Action  by  James  B.  Query  against  the  Pos- 
tal Telegraph-Gable  Company.  From  a  judg- 
ment for  plaintiff,  defendant  appeals.  No 
error. 

The  plaintiff  alleges  that  the  defendant 
erected  certain  poles  on  his  land,  within  the 
right  of  way  of  the  North  Carolina  Ballroad 
Company,  and  strung  wires  thereon  for  the 
purpose  of  using  the  same  in  Its  business  of 
telegraphy,  and  the  defendant  admits  the 
other  allegation  that  the  plaintiff  is  the 
owner  of  the  land,  "subject  to  the  right  of 
way  of  the  said  railroad  company*';  it  being 
100  feet  wide  on  eacdi  side  from  the  center  of 
the  railroad  track.  The  court  charged, 
among  other  things,  as  follows : 

'*The  contention  of  plaintiff  is  this:  That 
those  under  whom  he  claims  and  he  himself 
were  and  are  the  owners  of  the  land  in  fee; 
that  the  raUroad  company  entered  upon  the 
land  by  reason  of  the  grant  of  a  right  of  way 
from  the  grandfather  of  the  plaintiff;  that  aft- 
er the  railroad  company  had  taken  the  right 
of  way  the  Postal  Telegraph  Company  went 
upon  the  right  of  way  and  put  up  poles,  and 
thereby  imposed  an  additional  burden  upon  the 
fee;  and  that  the  plaintiff  is  entitled  to  re- 
cover damages  for  such  additional  burden.  If 
you  answer  the  first  issue  'Yes'  and  the  sec- 
ond issue  'No,'  and  you  find  that  after  the  rail- 
road company  took  possession  of  the  property 
the  defendant  Postal  Telegraph  Company  en- 
tered upon  the  property  and  erected  addition- 
al poles  thereon  and  strung  wires  on  the  poles, 
you  will  then  find  that  the  entry  of  the  Postal 
Telegraph  Company  imposed  upon  the  foe  such 
additional  burden  as  would  entitle  the  plain- 
tiff to  recover,  and  in  that  event  the  question 
would  be:  What  amount  is  the  plaintiff  en- 
titled to  recover  by  reason  of  such  wrongful 
entry  on  the  part  of  the  defendant?" 

Under  the  evidence  and  charge  of  the  court 
the  jury  returned  a  verdict  for  the  plaintiff, 
assessing  his  damages  at  $300.50.  Judgment 
thereon,  and  appeal  by  the  defendant 

J.  Lee  Crowell,  of  Concord,  for  appellant* 
U  T.  Hartsell  and  M.  H.  Caldwell,  both  of 
Concord,  for  appellee. 
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WALKER,  J.    (after  stating  the  facts,  as  r  f era  on  the  defendant  the  right  to  maintain 


above).  [1 , 2]  The  case  turns  principally  on 
the  question  of  damages,  although  defendant 
moved  for  a  nonsuit,  which  was  refused,  and, 
as  we  think,  properly  so.  There  was  no  dis- 
pute as  to  the  defendant's  entering  upon  the 
land  and  erecting  the  poles  and  stringing  the 
wires ;  the  only  issues  being  as  to  the  owner- 
ship, the  statute  of  limitations,  and  the  dam- 
ages. The  first  was  answered  "Yes,"  and  the 
ownership  was  admitted  for  the  purpose  of 
the  appeal.  The  statute  of  limitations  does 
not  apply,  or,  more  accurately  speaking,  is 
not  a  bar;  for  the  Jury  found,  as  is  shown 
by  the  evidence  and  the  charge  of  the  court, 
that  the  defendant  entered  upon  the  land  in 
1015,  erected  the  poles,  and  strung  the  wires. 
The  action  was  commenced  on  May  11,  1917. 
This  court  said  in  Teeter  v.  Telegraph  Co., 
172  N.  C.  783,  90  S.  £.  941: 

"It  is  not  denied  by  defendant  that  the  tele- 
graph line  superimposed  upon  a  railroad  right 
of  way  is  an  additional  burden,  which  entitled 
the  owner  to  compensation  (Hodges  ▼.  Tele- 
graph Co.,  133  N.  0.  225  [46  S.  B.  572];  Phil- 
lips  V.  Telegraph  Co.,  130  N.  0.  613  [41  S.  E. 
1022,  89  Am.  St.  Rep.  868]) ;  but  objection  is 
made  to  the  validity  of  plaintiff's  recovery  on 
the  ground,  chiefly,  that  his  honor  should  have 
held  as  a  conclusion  of  law  that,  on  the  facts 
in  evidence,  plaintiff's  cause  of  action  is  barred 
by  the  three  years  statute  of  limitations,  Re- 
visal,  §  395,  sub  sec.  8,  the  language  being  as 
follows:  'Actions  shaU  be  brought  within  three 
years  for  trespass  on  real  property.  When 
the  trespass  is  a  continuing  one,  within  three 
years  from  the  original  trespass,  and  not 
thereafter.'  Speaking  to  this  section  in  Sam- 
ple V.  Lumber  Co.,  160  N.  0.  165,  166  [63  d. 
E.  731,  134  Am.  St.  Rep.  902],  action  for 
wrongful  entry  and  cutting  timber  on  another's 
land,  the  court  said:  'True,  the  statute  de- 
clares that  actions  for  trespass  on  real  estate 
shall  be  barred  in  three  years,  and  when  the 
trespass  is  a  continuing  one  such  action  shall 
be  commenced  within  three  years  from  the 
original  trespass,  and  not  thereafter;  but  this 
term,  "continuing  trespass,"  was  no  doubt 
used  in  reference  to  wrongful  trespass  upon 
real  property,  caused  by  structures  permanent 
in  their  nature,  and  made  by  companies  in  the 
exercise  of  some  quasi  public  franchise.  Apart 
from  this,  the  term  could  only  refer  to  cases 
where  a  wrongful  act,  being  entire  and  com- 
plete causes  continuing  damage,  and  was  never 
intended  to  apply  when  every  successive  act 
amounted  to  a  distinct  and  separate  renewal 
of  wrong."* 

Referring  to  the  language  of  subsection  8, 
above  mentioned,  and  the  meaning  of  it,  as 
fliuggested  in  Sample  v.  Lumber  Co.,  it  is  fur- 
ther said  by  Justice  Hoke: 

"The  court  is  inclined  to  the  opinion  that 
this  is  a  continuing  trespass  within  the  mean- 
ing of  the  law,  and  for  damages  incident  to 
the  original  wrong,  and  for  that  alone,  no  re- 
covery could  be  sustained.  But  this  is  a  suit 
for  permanent  damages,  and  on  recovery  and 
payment,  so  far  as  plaintiff  is  concerned,  con- 


its  line  on  plaintiff's  land  for  an  indefinite 
period,  and  to  enter  on  the  same  whenever  rea- 
sonably required  for  the  'planting,  repairing, 
and  preservation  of  its  poles  and  other  prop- 
erty.' Caviness  v.  Railroad,  ante  [172  N.  C] 
805  [90  S.  E.  244].  It  is  a  suit  to  recover 
for  the  value  of  the  easement,  which  can  pass 
to  defendant  only  by  grant  or  by  proceedings 
to  condemn  the  property  pursuant  to  the  stat- 
ute (Revisal,  |§  1572,  1673),  or  by  adverse  and 
continuous  user  for  the  period  of  20  years." 

The  defendant,  therefore,  is  entitled  to  an 
easement  for  an  indefinite  period  of  time,  and 
the  plaintiff  to  permanent  damages  as  com- 
pensation therefor,  which  are  to  be  assessed 
according  to  the  rule  stated  in  the  Teeter 
Case.  See,  also,  Hodges  v.  Telegraph  Co.,  133 
N.  O.  225,  45  S.  E.  672,  and  Phillips  v.  Tele- 
graph Co.,  130  N.  O.  613,  41  S.  E.  1022,  89 
Am.  St.  Rep.  868,  citing  the  well-known  cases 
of  Story  V.  Railroad  Co.,  90  N.  Y.  122,  48 
Am.  Rep.  146,  and  Lahr  v.  Metropolitan  B. 
Ry.  Co.,  104  N.  Y.  268, 10  N.  E.  628,  as  to  the 
right  of  the  abutting  owners  to  compensation 
for  the  additional  burden  upon  the  streets 
by  the  elevated  railways.  White  v.  Railroad 
Co.,  113  N.  C.  610,  18  S.  B.  330,  22  L.  R.  A. 
627,  37  Am.  St  Rep.  639,  is  also  a  well-con- 
sidered case  in  our  own  Reports. 

[S]  We  now  come  to  the  real  question  In 
the  case — the  measure  of  damages.  The  de- 
fendant requested  the  court  to  instruct  the 
Jury  to  take  into  consideration  the  fact  that, 
when  these  poles  were  erected  and  the  wires 
were  strung,  the  land  was  already  subject  to 
the  burden  of  the  North  Carolina  Railroad 
Company's  right  of  way,  and  this  was  given 
by  the  court  The  court  charged  the  Jury,  as 
we  have  seen,  that  the  defendant,  by  the 
erection  of  its  telegraph  line,  had  imposed  an 
additional  burden  upon  the  land — ^in  other 
words,  a  new  one,  in  addition  to  that  of  the 
railroad  right  of  way,  already  resting  upon 
it — and  that  for  this  additional  burden  the  de- 
fendant was  under  obligation  to  pay,  and  the 
plaintiff  had  the  right  to  receive,  reasonable 
and  Just  compensation. 

The  principle  of  Railroad  Co.  v.  McLean, 
158  N.  C.  498,  74  S.  B.  461  (an  action  between 
the  railroad  company  and  the  landowner),  as 
to  the  probability  of  an  appropriation  by  the 
railroad  company  of  its  entire  right  of  way 
being  considered  in  assessing  permanent  dam- 
ages against  it,  does  not  apply  to  a  case  like 
this  one,  as  there  is  nothing  to  show  that  the 
railroad  company  can  deprive  the  defendant 
of  its  ri^ts  in  respect  to  the  maintenance 
and  operation  of  its  present  line.  Its  right 
to  do  so  must  depend  upon  the  nature  or  ex- 
tent of  the  privilege,  or  easement,  which  was 
acquired  by  the  defendant  from  the  railroad 
company,  to  place  its  line  upon  the  latter's 
right  of  way,  whether  by  contract,  condem- 
nation, or  in  some  way  equivalent  to  the  lat- 
ter method.  If  the  railroad  company  should 
extend  the  actual  occupation  of  its  right  of 
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way  farther  from  tbe  center  of  the  track,  it 
would  not  affect  the  question  of  damages  in 
this  case,  unless  it  had  the  right  to  deprive 
the  defendant  of  its  right  of  way,  or  some 
part  of  it,  which  does  not  appear  in  this  rec- 
ord. We  do  not  know  what  their  contractu- 
al relations  are.  We  think,  though,  that  in 
any  view  the  court  adequately  responded  to 
the  defendant's  request  for  instructions  as 
made,  and  the  juiy  must  hare  understood, 
that  the  assessment  of  damages  should  he 
made  upon  the  basis  of  the  easement,  which 
the  railroad  company  had  already  acquired 
in  respect  to  the  land,  and,  as  incident  there- 
to, its  right  of  enlarging,  under  proper  cir^ 
cumstances,  the  actual  occupation  of  the 
right  of  way,  even  if  that  enlargement  would 
impair  the  full  enjoyment  by  defendant  of 
its  easement,  which  does  not  appear,  as  we 
have  shown,  and  may  never  occur,  as  we  can 
well  see  how  they  might  coexist  without  any 
interference  with  each  other.  At  any  rate, 
there  is  no  sufficient  evidence  upon  which  we 
can  declare  otherwise. 

[4]  The  amount  awarded  in  the  verdict 
does  not  appear  to  be  excessive,  when  all  the 
facts  are  taken  into  account,  and,  even  if  so, 
we  cannot  review  it  Phillips  v.  Postal-Tele- 
graph  Co.,  ISO  N.  O.  513,  41  S.  B.  1022,  89 
Am.  St  Rep.  868.  We  affirm  the  Judgment, 
finding  no  material  error  in  the  proceedings. 

No  error. 


049  Ga.  599) 

REID  T.  BAILEY.     (No.  1407.) 

(Supreme  Court  of  Georgia.    Dec  U,  1919.) 
(Syllahus  hy  the  Court,) 

QSLpVWVB  rOB  NBW  TBIAL. 

The  verdict  is  supported  by  evidence.  The 
diarges  of  the  court,  and  the  failure  to  give 
certain  specific  charges,  of  which  complaint  is 
made,  when  considered  in  connection  with  the 
entire  charge,  show  no  cause  for  the  grant  of  a 
new  trial. 


Error  from  Superior  Court,  Hart  County; 
W.  L.  Hodges,  Judge. 

Action  between  Blanton  Reid  and  T.  A. 
Bailey.  Judgment  for  the  latter,  and  the 
former  brings  error.    Affirmed. 

A.  S.  Skelton  and  Julius  D.  Matheson,  both 
of  Hartwell,  and  Richard  B.  Russell,  of  Win- 
der, for  plaintiff  in  error. 

John  A.  McDuff,  of  Hartwdl,  Julian  B. 
McCurry,  of  Athens,  and  J.  H.  &  Emmett 
Skelton,  of  Hartwell,  for  defendant  in  error. 

GILBERT,  J.  Judgment  affirmed.  All  the 
Justices  concur,  except  B'ISH,  C.  J.,  absent. 


(24  Ga.  App.  494) 
FOUNDATION  CO.  v.  G06AY.    (No.  10787J 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

Nov.  19, 1919  J 

(ByUahw  hy  the  Court) 

1.  MA.6TEB  AND  SEBVANT  ^=>217(3)— PBTITIOV 
8H0WINO  ABSmiFTION   OF  BISK. 

Substantially  the  allegations  of  the  petition 
under  review  allege  that  on  November  4,  1918^ 
the  petitioner,  who  was  a  steel  and  iron  worker, 
was  in  the  employ  of  the  defendant  company, 
at  its  shipyards  near  the  city  of  Savannah; 
that  he  was  employed  as  an  erecting  foreman, 
having  charge  of  a  gang  of  men  engaged  in  put- 
ting up  steel  and  iron  framing  for  the  pilot 
house  of  a  vessel  known  as  ''Hull  No.  2;"  which 
was  afloat  and  in  the  course  of  construction; 
that  while  he  was  standing  on  the  deck  of  Hull 
No.  2,  examining  a  set  of  blueprints,  the  vessel, 
being  afloat,  suddenly  began  to  sway  and  rock 
violently  from  side  to  side,  causing  a  piece  of 
timber,  measuring  10  by  12  inches,  14  feet  long, 
which  bad  been  negligently  left  on  its  deck  by 
the  defendant,  to  roll  down  the  deck  to  where 
he  was  standing  and  to  crush  and  bruise  his 
left  foot;  that  the  piece  of  timber  was  not 
placed  on  the  deck  for  the  purpose  of  being 
used  in  any  work  on  the  vessel,  and  that  the 
swaying  and  rocking  of  Hull  No.  2  was  caused 
by  Hull  No.  1,  which  was  also  in  the  course 
of  construction  by  the  same  defendant,  afloat 
and  lying  immediately  alongside  of  Hull  No.  2, 
the  propeller  of  which  was  being  tested,  thus 
agitating  the  waters  and  causing  the  aforemen- 
tioned swaying  and  rocking.  It  was  further 
alleged  that  the  petitioner  did  not  know  of  the 
presence  of  the  timber  which  rolled  upon  and 
injured  his  foot,  and  that  he  did  not  have  equal 
opportunity  with  the  defendant  of  knowing 
thereof,  and  that  he  was  not  at  fault  in  any  way 
and  did  not  cause  or  contribute  to  his  injury. 
Heldf  since  the  allegations  of  the  petition  dis- 
close that  the  injury  received  by  the  plaintiiE, 
who  was  a  foreman  in  charge  of  a  gang  of  work- 
men in  the  defendant's  service,  resulted  tnjm 
the  operation  of  a  natural  law,  the  effect  of 
which  the  plaintiff  could  estimate  as  well  as  the 
master,  and  that  he  had  equal  means  with  the 
master  of  knowing  the  obvious  danger  incident 
to  the  performance  of  his  duties  in  the  place  in 
which  the  injury  occurred,  he  assumed  the  risk, 
and  the  trial  judge  erred  in  overruling  the  gen- 
eral demurrer  interposed  by  the  defendant  See 
Williams  v.  Atlantic  (^oast  Line  R.  Co.,  18  Ga. 
App.  117,  and  numerous  cases  cited  on  page 
120,  89  S.  E.  168. 

2.  Masteb  and  Ssbvakt  ^5»107(5),  203(1)— 
assttmptioit  of  bisk  ab  applied  to  placb 

OF  WOBK. 

''A  servant  assumes  the  ordinary  risks  of 
his  employment,  and  is.  bound  to  ezerdse  hia 
own  skill  and  diligence  to  protect  himself.  The 
general  rule  of  law  reQuiring  the  master  to 
furnish  a  safe  place  to  work  is  usually  applied 
to  a  permanent  place,  or  one  which  is  quasi 
permanent  The  obligation  of  a  master  to  pro- 
vide reasonably  safe  places  for  his  servants  to 
work  does  not  oblige  him  to  keep  the  places 
where  they  are  employed  in  a  safe  condition  at 
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cjvery  moment  of  their  work,  so  far  as  Its  safety 
depends  on  the  due  performance  of  that  work 
by  them  and  their  fellow  servants."  Falla  v. 
Pine  Mountain  Granite  Go,,  22  Ga.  App.  652, 
97  S.  E.  114  (3). 

3.  Mabteb  and  servant  ^=»191(3)— Who  asb 


FEXLOW    SERVANTS. 


i» 


Where  several  employes  in  the  same  service 
are  engaged  in  labor  for  the  furtherance  of  the 
general  purpose  of  the  business  In  which  they 
contract  to  serve,  and  are  subject  to  the  gencnd 
control  and  direction  of  a  common  master, 
though  employed  in  difterent  departments  of 
dnty,  and  so  far  removed  from  each  other  as 
that  one  cannot  in  any  degree  control  or  influ- 
ence the  conduct  of  the  other,  they  are  never- 
theless fellow  servants,  within  the  meaning  of 
the  rule  stated  in  Civil  Code  1910,  f  3129. 
Brush  Electric  Light  Co.  v.  Wells,  110  Ga.  192, 
35  S.  E.  365 ;  Georgia  Coal  &  Iron  Co.  v.  Brad- 
ford, 131  Ga.  289,  62  S.  E.  193,  127  Am.  St. 
Bep.  228;  Byrd  v.  Thompson,  146  Ga.  300,  91 
S.  E.  100;  Winn  v.  Fulton  Bag  &  Cotton  Mills, 
15  Ga.  App.  33,  82  S.  E.  586;  Dwan  v.  Great 
Eastern  Lumber  Co.,  15  Ga.  App.  108,  82  S. 
E.  666;  Falla  v.  Pine  Mountain  Granite  Co., 
supra. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  £^rst  and  Second  Series,  Fellow 
Servant.] 

• 

Error  from  City  Court  of  Savannah ;  Davis 
Freeman,  Judge. 

Action  by  H.  E.  Gobay  against  the  Founda- 
tion Con]fpany.  Judgment  for  plaintiff,  after 
overruling  general  demurrer  to  petition,  and 
defendant  brings  error.    Beversed. 

O'Byme,  Hartridge  &  Wright,  of  Savan- 
nah, for  plaintiff  in  error. 

Seabrook  &  Kennedy,  of  Savannah,  for 
defendant  in  error. 

SMITH,  J.    Judgment  reversed. 

JENKINS^  P.  Js,  and  STEPHENS,  J.,  con- 
cur. 


(24  Oa.  App.  50i) 

DUNN  V.  FREEMAN.     (No.   10377.) 

(Oonrt  of  Appeals  of  Georgia,  Division- No.  2. 

Nov.  26,  1019.) 

(Byllabu9  by  the  OourU) 

1.  Pleading   c=s>24^~Abcendment   of  peti- 
tion TO  SUPPLY  FACTS  OMTTTBD. 

The  original  petition  showed  a  plaintiff  and 
a  defendant,  and  set  out  sufficient  allegations  to 
indicate  and  specify  some  particular  fact  or 
transaction  as  a  cause  of  action.  It  was  defec- 
tive if  at  all,  only  in  that  it  omitted  to  suffi- 
cientiy  allege  facts  essential  to  raise  the  duty 
or  obligation  involved  in  the  cause  of  action 
-which  the  plaintiff  evidently  originally  intended 
to  declare  upon,  and  was  therefore  amendable 
by  supplying  the  omitted  facts.  The  trial 
court  erred,  therefore,  in  holding  that  there  was 
not  rnoiigh  in  the  original  petition  to  amend  by, 


and  in  refusing  to  allow  tbe  proffered  amend- 
ment Civil  Code  1910,  Sf  66S1,  6682;  Ellison 
V.  Georgia  R.  R.  Co.,  87  Ga.  691, 18  8.  B.  809; 
Davis  V.  Muscogee  M^.  Co^  106  Ga.  126^  82 
S.  B.  80. 

2.  Sales  ^=>22(4)— Offeb  and  acceptance 
with  modifications  of  contbact  bt  cob- 
be8p0ndence. 

While  it  is  true  that,  in  order  for  a  contract 
of  purchase  to  become  effective  when  entered 
into  by  correspondence  through  the  mails,  the 
offer  to  sell  must  be  accepted  by  the  buyer  un- 
equivocally, unconditionally,  and  without  vari- 
ance of  any  sort ;  and  while  it  is  true  that  if 
the  acceptance  by  the  buyer  contains  a  change 
or  modification  of  the  offer  as  made  by  the  sell- 
er, or  a  counter  proposition,  the  latter  is  privi- 
leged to  repudiate  the  proposed  contract  in  its 
entirety*  still,  if  the  seller  elects  to  assent  to 
and  acquiesce  in  the  change,  modification,  or 
counter  proposition  as  thus  made,  the  contract 
as  so  altered  becomes  binding  in  its  entirety 
upon  each  of  the  parties  thereto,  for  in  that 
way  their  minds  have  met  and  assented*  to  the 
same  thing  in  the  same  sense.  Civil  Code  1910, 
S  4231;  Phinizy  v.  Bush,  129  Ga.  479,  490,  59 
S.  E.  259;  Gray  v.  Lynn,  139  Ga.  294^  77  S. 
B.  166;  Dillin-Morris  Co.  v.  Gillespie,  15  Ga. 
App.  210,  82  S.  B.  812;  Good  Roads  Machinery 
Ca  V.  Neal,  21  Ga.  App.  160,  93  S.  B.  1018(2); 
Matthews  v.  American  Textile  Co.,  23  Ga.  App. 
675,  99  S.  B.  308 ;  Saluda  Wholesale  &  Ware- 
house Co.  V.  Rooney,  24  Ga.  App.  — ,  99  S.  B. 
542 ;  9  Cyc.  269(3). 

8.   SaUES   ^s>54->CONSTBUCnON   TO    GIVE  EF- 
FECT TO  CONTBACT. 

«  When  it  is  possible  to  do  so  without  con- 
travening any  rule  of  law,  the  courts  will  con- 
strue a  contract  as  binding  on  both  the  parties, 
where,  from  the  language  of  the  contract,  the 
conduct  of  the  parties,  and  all  the  attendant 
circumstances,  it  appears  that  the  intention  of 
the  parties  was  that  both  should  be  bound  by 
the  sale,  and  substantial  justice  requires  that 
the  contract  be  given  effect.  Good  Roads  Ma- 
chinery Co.  V.  Neal,  21  Ga.  App.  160,  98  S.  B. 
1018(3),  and  cases  cited. 

4.  Pleading  ^s»216(2)— Demubbeb  to  peti- 
tion AS  VABTING  TEBMS  OF  CONTBACT  SUED 

ON. 

The  special  demurrer  attacking  paragraphs 
of  the  petition  which  allege,  "Petitioner  shows 
that  it  was  understood  between  himself  and  the 
defendant  that  the  hay  contracted  for  was  to 
be  shipped  to  plaintiff  at  Atianta,  Ga.,**  upon 
the  ground  that  it  is  an  attempt  to  vary  the 
terms  of  the  contract  alleged  in  the  petition,  is 
without  merit,  since  the  correspondence  between 
the  parties,  set  out  in  the  petition  as  amended, 
shows  that  such  a  shipment  of  the  hay  was  con- 
templated by  them. 

5.  Pleading  ^=»208— Sales  ^5»411— Allbga- 

TIONB    OF  PBTrriON    GEBHANE   TO    CAUSE   OF 

action;  office  of  special  demt^bbeb. 
The  special  ground  of  the  demurrer,  that 
the  allegations  of  the  sixth  paragraph  of  the 
petition  "are  not  germane  to  the  plaintiff's  ac- 
tion and  are  irrelevant,"  is  likewise  without 
merit,  since  it  is  therein  alleged,  among  other 
things,  that  the  plaintiff  had  demanded  of  the 
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defendant  that  he  comply  with  hia  contract,  and 
that  the  defendant  had  failed  and  refaaed  to  do 
80,  and  these  allegations  were  germane  and  ma- 
terial to  the  plaintiff's  cause.  If  it  was  intend- 
ed by  this  special  ground  of  demurrer  to  attack 
any  particular  allegations  of  this  paragraph, 
the  demurrer  is  too  vague  and  indefinite  to  be 
considered  by  the  reviewing  court,  since  the 
office  of  a  special  demurrer  is  to  point  out 
clearly  and  specifically  the  alleged  imperfection 
in  the  pleading  attacked  by  it.  It  **must  lay 
its  finger,  as  it  were,  upon  the  very  point." 
Alford  V.  Davis,  21  Ga.  App.  820,  05  S.  B.  313. 

6.  Sales   ^=:»411— Petition   iif   aotiok   idb 
seller's  breach  of  contract. 

The  petition  as  amended  set  out  a  cause  of 
action,  and  the  trial  court  erred  in  sustaining 
the  demurrer  thereto. 

Error  from  City  Court  of  Blakely;  IL  H. 
Sheffield,  Judge. 

Action  by  W.  P.  Dunn  against  Joseph  Free- 
man. iDemurrer  to  amended  petition  sustain- 
ed, and  plaintiff  brings  error.    Reversed. 

W.  P.  Dunn  brought  an  action  against  Jos- 
eph Freeman  to  recover  damages  for  the  al- 
leged breach  of  a  contract;  the  allegations  of 
the  petition  being  substantially  as  follows: 

That  on  or  about  December  24,  1017,  peti- 
tioner entered  into  an  agreement  with  the  de- 
fendant, whereby  the  defendant  agreed  to  sell 
to  him,  and  he  agreed  to  buy  from  the  defend- 
ant, five  carloads  of  hay,  a  minimum  of  10 
tons  to  the  car,  at  the  price  of  $15  per  ton 
loaded  on  the  cars  at  Blakely,  Ga.  That  the 
agreement  for  the  purchase  and  sale  of  the 
hay  was  arrived  at  by  correspondence,  plain- 
tiff receiving  a  letter  from  the  defendant  as 
follows: 

'<Blakely,  Ga.,  Nov.  21,  1917. 
"W.  P.  Dunn,  Atlanta,  Ga.: 

*'I  am  sending  you  sample  of  hay  that  I  can 
put  on  cars  at  Blakely,  Ga.,  for  $18.00  per 
ton.     Can  let  you  have  about  five  cars. 

'[Signed]  Joseph  Freeman." 


<(i 


To  which  letter  the  plaintiff  replied  as  fol- 
lows: 

"Atlanta,  Ga.,  Dec  18,  1917. 
"Mr.  J.  Freeman,  Blakely,  Ga.: 

*'Quote  peavine  hay,  and  let  me  know  what  is 
the  best  you  will  now  do  on  the  five  cars  of 
hay  that  you  have  like  sample  bale  that  you 
shipped  me. 

"[Signed]  W.  P.  Dunn." 

To  the  last-quoted  letter  the  defendant  re- 
plied as  follows: 

"Blakely,  Ga.,  Dec.  22,  1917. 

"Mr.  W.  P.  Dunn,  Atlanta,  Ga.: 

"Yours  to  hand  and  noted.  Will  take  $15.00 
per  ton  for  the  hay  of  the  sample  bale  sent  you. 

"[Signed]  Joseph  Freeman/' 

To  this  letter  the  plaintiff  replied  as  fol- 
low«»: 


"Atlanta,  Ga.,  Dee.  2i,  1917. 

"Mr.  Joseph  Freeman,  Blakely,  Ga.: 

"Beplying  to  yonr  favor  of  the  22d  inst^  I 
note  what  you  have  to  say  about  the  hay  and 
the  price  on  same.  You  can  book  the  ^ve  car- 
loads, subject  to  approval  of  first  car,  and  jou 
can  fl^ip  out  to  me  right  away  one  car.** 

The  petition  alleges  in  paragraph  5: 
That  it  was  understood  that  the  hay  was  to 
be  shipped  to  the  plaintiff  at  Atlanta,  Ga.  It 
is  further  alleged  in  paragraph  6  that  the 
plaintiff  insisted  upon  the  defendant  deliver- 
ing to  him  the  hay  as  agreed  upon,  which  the 
defendant  put  off  from  time  to  time  on  <Hie 
excuse  or  another,  until  finally,  on  or  at>out 
January  17,  1918,  he  positively  refused  to  de- 
liver any  part  of  the  hay ;  the  refusal  being 
contained  in  a  letter  addressed  to  the  plalntiiX 
as  follows: 

"Pm  needing  the  money  out  of  this  h<iy,  and 
the  price  has  advanced  to  about  $20  per  ton, 
and  I  would  be  glad  you  let  me  out. 

'[Signed]  Joseph  Freeman." 


<ii 


That  after  receipt  of  this  letter  the  plaintiff 
again  demanded  of  the  defendant  that  he  de- 
liver the  hay,  or  pay  the  difference  in  the 
contract  and  the  market  price,  which  demand 
the  defendant  refused.  It  is  further  alleged 
thkt  on  January  16,  1918,  and  for  some  time 
thereafter,  hay  of  the  quality  bought  of  the 
defendant  by  the  plaintiff  was  worth  upon  the 
market,  both  in  Atlanta  and  Blakely,  $20  per 
ton,  that  under  the  terms  of  the  agreement 
the  plaintiff  was  to  receive  a  minimum  of  50 
tons  of  hay  at  the  price  of  $15  per  ton,  and 
that  the  difference  in  the  contract  price  and 
the  market  price  at  the  time  of  the  breach  of 
the  agreement  by  the  defoidant  amounts  to 
the  total  sum  of  $250,  for  which  sum  the 
plaintiff  prays  Judgment  as  damages. 

The  defendant  demurred  to  the  petition  up- 
on the  following  grounds:  (1)  That  it  set 
forth  no  cause  of  action.  (2)  That  the  peti- 
tion shows  on  Its  face  that  the  contract  at- 
tempted to  be  set  up  therein  is  incomplete, 
and  not  binding  on  the  defendant  (3)  That 
paragraph  5  of  the  petition  is  an  attempt  to 
vary  the  terms  of  the  contract  alleged  and  set 
forth  In  the  petition,  by  adding  thereto  a  stip- 
ulation not  expressed  therein,  and  provable 
only  by  parol  evidence,  and  should  be  strick- 
en. (^  That  the  allegations  of  paragraph  6 
of  the  petition  are  not  germane  to  the  plain- 
tiff's action,  and  are  irrelevant,  and  should  be 
stricken. 

Before  any  ruling  had  been  made  upon  tlie 
demurrer,  the  plaintiff  offered  the  following 
amendment  to  his  petition: 

"Now  comes  the  plaintiff  in  the  above-stated 
case,  and  by  leave  of  the  court  fost  obtained 
amends  his  petition  by  adding  thereto  after 
paragraph  No.  8  of  said  petition,  the  foUowing 
paragraph,  numbered  8^: 

"8^.  That  on  December  20,  1917,  the  plain- 
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tiff  wrote  the  defendant  the  following  letter: 
"With  farther  reference  to  the  five  cars  of  hay 
you  have  like  sample  shipped  me,  please  advise 
if  you  can  load  this  hay  on  any  other  road  be- 
sides the  Gentiral  of  Georgia  Railway.  In 
other  words,  is  there  any  way  to  get  this  hay 
into  Atlanta  over  any  other  road  outside  of 
the  Central  of  Georgia  Railway?'  The  defend- 
ant having  already  received  plaintiff's  letter  of 
December  24th,  which  is  quoted  in  paragraph  8 
of  this  petition,  wrote  to  plaintiff  on  December 
27,  1917,  in  reply  to  plaintiff's  letter  of  De- 
cember 20th,  as  follows:  'Yonrs  to  hand  and 
noted.  My  only  shipping  point  wiU  be  Blakely, 
on  the  Central,  unless  you  can  arrange  by  boat 
via  Columbus,  Ga.  I  am  right  on  the  Chatta- 
hoochee river.  Shall  I  ship  this  car  from 
Blakely  at  once?  Will  await  your  instructions.' 
To  which  letter  of  the  defendant  the  plaintiff 
replied  on  December  29,  1917,  as  follows: 
*Mr.  Jos.  Freeman,  Blakely,  Ga.:  Your  let- 
ter of  the  27th  inst.  to  hand.  I  note  what  you 
say  about  routing  of  the  hay.  All  right;  ship 
from  Blakely  over  the  Central  of  Georgia  Rail- 
way so  it  will  arrive  in  Atlanta  over  the  Cen- 
tral of  Georgia  Railway.'  And  also  on  January 
7,  1918,  the  plaintiff  wrote  defendant  as  fol- 
lows: 'I  wrote  you  a  few  days  ago  to  just  ship 
over  the  Central  of  Georgia  Railway  to  me  the 
five  carloads  of  hay  that  you  had  booked  for 
me.'  To  which  the  defendant  replied,  on  bot- 
tom of  plaintiff's  said  letter  of  January  7th,  as 
follows:  The  trouble  has  been  to  secure  a 
car;  however,  the  agent  has  promised  me  a 
car  to  load  out  Friday  or  Saturday,  and  I'll 
try  and  ship  Saturday.' " 

The  defendant  objected  to  the  allowance  of 
tills  amendment  upon  the  ground  that  there 
was  nothing  in  the  original  petition  to  amend 
by.  The  court  sustained  this  objection  and 
refused  to  allow  the  amendment,  and  there- 
after sustained  the  demurrer  to  the  petition 
on  all  the  grounds  thereof,  and  to  these  rul- 
ings the  plaintifif  excepted. 

A.  H.  Gray,  of  Blakely,  for  plaintiff  in 
error. 

li.  M.  Rambo,  of  Blakely,  for  defendant  in 
error. 

JENKINS,  P.  J.    Judgment  reversed. 

STEPHENS  and  SMITH,  JJ.,  concur. 


(24  Oa.  App.  522) 

SWICORD  et  aL  v.  GRADY  COUNTY  et  al. 

(No.  10910.) 

(Court  of  Appeals  of  €reorgia,  Division  No.  2. 

Nov.  28,  1919.) 

(Byllahus  hv  the  Court.) 

1.  Counties  ^s>183(4)— Laohbs  in  pbesert- 
ino  objections  to  validation  of  county 

BONDS. 

Where  it  was  sought  by  certain  taxpayers 
of  a  county  to  set  aside  a  judgment  validating 
an  issue  of  bonds  by  the  county  upon  the  ground 


the  part  of  those  representing  the  eotmty,  and 
the  petition  alleged  in  substance  the  following: 
That  the  hearing  on  the  validation  proceeding 
was  set  for  August  9,  1919,  at  5  o'clock  p.  m. ; 
that  petitioners  liad  employed  attorneys  to  file 
objections  to  said  validation ;  that  one  Johnson, 
who  was  clerk  of  the  board  of  county  commis- 
sioners of  said  county,  came  to  petitioners'  at- 
torneys on  the  morning  of  the  date  set  for  the 
validation  proceeding,  requesting  said  attorneys 
not  to  file  objections  to  said  validation  until  the 
said  derk  could  confer  with  the  county  attorney 
and  others  with  a  view  of  adjusting  all  differ- 
ences, and  that  the  hearing  for  validation  would 
be  continued,  if  necessary;  that  a  committee, 
including  the  county  attorney,  was  appointed  to 
confer  with  the  petitioners,  and  to  continue  the 
hearing  for  the  validation,  if  necessary;  that 
said  committee,  induding  the  county  attorney, 
advised  petitioners  and  tiieir  attorneys  of  their 
appointment  and  asked  for  a  conference,  ex- 
pressing themselves  in  favor  of  continuing  the 
hearing  for  validation;  that  petitioners,  but  for 
the  interference  of  said  committee,  would  have 
immediately  proceeded  to  the  courthouse  and 
filed  their  objections  to  the  validation  of  said 
bonds;  that  the  said  county  attorney  excused 
himself  from  said  meeting,  leaving  petitioners 
and  their  attorneys  under  the  belief  that  he 
would  return  and  attend  said  meeting,  and,  in- 
stead of  returning,  said  county  attorney  pro- 
ceeded to  the  courthouse  and  secured  an  order 
and  judgment  validating  said  bonds;  and  it 
not  appearing  that  the  county  attorney  made 
any  misrepresentations  as  to  any  fact  or  facts 
concerning  said  hearing,  or  the  postponement 
thereof,  or  waived  the  filing  of  any  objections, 
or  promised  to  continue  Uie  hearing,  and  it 
appearing  from  the  petition  that  the  petitioners 
knew  of  the  time  legally  set  for  said  validation 
proceeding,  and  the  only  conclusion  to  be  drawn 
being  that  tlirough  their  laches  and  negligence 
they  failed  to  file  objections,  held,  that  the  peti- 
tion does  not  allege  facts  sufficient  to  show  such 
fraud  as  would  warrant  the  setting  aside  of  the 
judgment. 

2.  Counties  <^s>188(4)--Su7ficienot  or  peti- 
tion IN  ACTION  to  set  ASIDE  VALIDATION 
OF  COUNTY  BONDS. 

The  petition  is  further  defective.  In  that 
petitioners  fail  to  allege  and  set  out  a  legal 
defense  to  the  validation  proceedings.  A  peti- 
tion which  alleges  that  the  petitioners  then  had 
and  now  have  a  good  and  meritorious  defense 
to  such  proceedings,  and  were  ready  to  file  their 
objections,  and  are  now  ready  to  do  so,  and  now 
show  to  the  court  that  the  required  vote  of  the 
qualified  voters  of  the  county  did  not  vote  in 
favor  of  the  issuance  of  the  bonds,  and  that 
voters  were  permitted  to  vote  in  the  dection 
who  were  not  qualified  voters  of  the  county,  and 
that  with  such  votes  discarded  a  majority  of 
the  qualified  voters  of  the  county  did  not  vote 
at  the  election  held  to  validate  tiie  bonds,  fails 
to  set  out  a  legal  and  valid  defense.  The  peti- 
tion is  defective,  in  that  it  fails  to  set  out  in 
what  manner  the  alleged  illegal  voters  were  not 
qualified  to  vote  in  the  dection. 

8.  Judgment  ^5»884r-PETiTioN  to  set  asidb 

DEFECnVB. 

Furthermore,  the  petition,  properly  constru- 
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ment,  and,  It  not  aiBnnativelj  appearing  that 
It  was  made  during  term  time,  the  petition  was 
bad  as  against  a  demurrer  excepting  thereto  up- 
on such  ground.  Lovett  t.  Yickera  (No.  1(H68) 
24  Ga.  App.  — ,  100  S.  B.  755;  Bedgood  ▼• 
Floyd,  20  Ga.  App.  617,  83  S.  B.  218. 

4.  DisiasBAL  or  pbtxtion. 

The  trial  court  did  not  err  in  sustaining 
the  demurrer  and  dismissing  the  petition. 

Error  from  Superior  Ck)urt,  Grady  Coun- 
ty; W.  M.  Harrell,  Judge. 

Action  by  D.  S.  Swicord  and  others 
against  Grady  Ck)nnty  and  others.  Demur- 
rer to  petition  sustained,  and  petition  dis- 
missed, and  plaintlffq  bring  error.   Affirmed. 

8.  P.  Gain  and  J.  M.  Sellers,  both  of 
Cairo,  for  plalntiifs  in  error. 

E.  D.  RlTers  and  B.  O.  Bell,  both  of 
Cairo,  for  defendants  in  error. 

STEPHENS,  J.    Judgment  affirmed. 

JENKINS,  P.  J.,  and  SMITH,  J.,  concur. 


(24  Qa.  App.  474) 

SOLOMON  T.  RAT.     (No.  10579.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

Nov.  19,  1010.) 

(Bvllahu$  by  the  Court.) 

1.  SALB8  «B»461— Notes  rbsbitiivo  trub  uh- 

TIL  PATMSNT   OV  PBIOB. 

Where  personal  property  is  sold  under  a 
conditional  contract  of  sale,  and  a  series  of  notes 
is  given  for  the  purchase  price,  each  contain* 
ing  a  reservation  of  title  until  payment  of  the 
entire  purchase  price,  and  each  properly  execut- 
ed and  attested,  and  the  lost  one,  referring  to 
the  other  notes  of  the  series  and  containing  all 
of  the  stipulations  as  to  the  conditions  of  the 
sale,  is  duly  recorded,  the  title  to  the  property 
remains  in  the  vendor  until  the  full  payment 
of  the  purchase  money. 

2.  Saxes  ^=s»475 -- Bights  of  assiqnkb  of 
oontraot. 

Where  two  persons  sign  such  notes  as  pur- 
chasers, but  one  of  them  fails  to  pay  any  of 
the  purchaser  money,  a  purchaser  of  the  prop- 
erty from  the  one  who  has  paid  nothing  would 
acquire  no  equity  as  against  the  original  ven- 
dor. 

3.  Failubb  of  evidence  ab  TO  SET-orr  ob  bb- 

GOUPHBNT. 

There  being  absolutely  no  evidence  whatever 
to  sustain  the  plea  of  set-off  or  recoupment,  the 
verdict  allowing  the  defendant  $150  as  against 
the  plaintiff,  the  original  vendor,  must  be  set 
aside,  and  therefore  the  judgment  of  the  lower 
court  is  affirmed,  with  direction  that  the  $150 
found  in  favor  of  the  defendant  be  written  off. 


Brror  from  City  Court  of  Floyd  Oonnty; 
W.  J.  Nunnally,  Judge.  . 

Ball  trover  proceeding  by  S.  M.  Solomon, 
Jr.,  against  T.  M.  Ray,  with  plea  of  setoff  by 
defendant  Verdict  for  plaintiff,  allowini:  a 
certain  sum  on  the  plea  of  set-off,  plaintiff's 
motion  for  new  trial  overniled,  and  he  brlngi 
error.    Affirmed,  with  directlona. 

Denny  &  Wright*  of  Bome,  for  plaintiff  in 
error. 

Nathan  Harris,  of  Rome,  for  defendant  In 
error. 

SMITH,  J.  This  Is  a  ball  trover  procdieding 
to  recover  a  described  automobile.  The 
plaintiff  sold  the  machine  in  question  to  ei- 
ther William  Jackson  or  R.  B.  Banks;  the 
evideooe  is  in  conflict  as  to  which  one  was 
the  real  purchaser.  However,  both  Jack8<m 
and  Banks  signed  six  promissory  notes, 
covering  part  of  the  purchase  price  of  the 
car.  The  notes  retained  title  to  the  car,  and 
the  last  one  was  duly  recorded.  Two  of  the 
notes  were  paid  by  Banks,  who  also  made  a 
cash  payment  on  the  car  at  the  time  it  was 
purchased.  There  is  absolute  no  evidence 
whatever  that  Jackson  ever  paid  anything  on 
the  purchase  price  of  the  car.  Jackson  sold 
the  car  to  the  defendant,  Ray,  and  this  suit 
was  brought  by  the  original  vendor  to  re- 
cover it  The  defendant  failed  to  make  bond* 
and  the  plaintiff  gave  bond  and  took  posses- 
sion of  the  property.  The  d^endant  in  his 
plea  sought  to  recoup  an  amount  alleged  to 
have  been  paid  by  Jackson  upon  the  purchase 
price  of  the. car.  The  case  went  to  trial,  and 
the  )uiy  returned  a  yerdict  in  ftivor  of  the 
plaintiff  for  the  car,  and  in  faror  of  the  de- 
fendant for  $150.  The  plaintiff,  being  dis- 
satisfied with  the  verdict  in  favor  of  the  de- 
fendant for  1150,  made  a  motion  for  a  new 
trial,  which  was  overruled,  and  he  excepted. 

[1-S]  The  whole  theory  of  the  defendant's 
right  to  a  recovery  rests  upon  an  equitable 
doctrine  established  by  the  Supreme  Court  in 
the  case  of  Hays  y.  Jordan,  85  Ga.  741«  U  S. 
B.  833,  9  L.  R.  A.  873,  wherein  it  was  held 
that  a  recovery  on  the  part  of  a  vendee  in 
such  contracts  was  purely  an  equitable  right; 
the  court  stating  that  the  trial  court  had  the 
power  to  mould  a  verdict  and  Judgment,  In 
order  to  do  justice  In  the  cause.  It  cannot  be 
said  that  the  verdict  in  the  instant  case, 
allowing  the  defendant  to  recoup  of  the  plain- 
tiff $150,  was  an  equitable  finding,  since  the 
defendant,  who  was  the  vendee  of  Jackson, 
could  occupy  no  better  legal  position  than  his 
vendor,  who,  the  undisputed  evidence  shows, 
had  never  paid  anything  on  the  purchase 
price  of  the  car. 

Applying,  therefore,  the  equitable  doctrine 
which  the  defendant  himself  Invoked,  the  ver- 
dict in  his  favor  for  $150  must  be  set  aside. 
Judgment  is  affirmed,  with  direction  that  the 
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$150  found  in  fSaror  of  the  defendant  be  writ- 
ten off. 

Judgment  affirmed,  with  direction.     JBN- 
KINS,  P.  J.,  and  STEPHENS,  J.,  concur. 


<24  Oa.  App.  468) 

POSTAL  TEIiEGRAPH-OABLE  CO.  ▼• 
PUCKETT.     CNo.  1M82.) 

<Coart  of  Appeals  of  Georgia,  Divisi4tt  No.  2. 

Not.  19, 1919.) 

(8ylMu9  by  the  OourtJ 

1.  BiASTEB  AND  8EBVANT  ^=>258(6)— DSCLABA- 
HON  ALLEQINO  JOINT  NEOLIGSNGX  OF  EH- 
PLOTEB  AND  FOBEMAN. 

In  an  action  for  injuries  to  an  employ^ 
occasioned  while  working  in  dose  proximity  to 
a  high-powered  electric  wire,  the  declaration  al- 
leged that  the  plaintiff,  an  employ^  of  the  de- 
fendant corporation,  while  "in  charge  and  con- 
trol of  and  "working  under  the  direction"  of 
the  defendant's  foreman,  owing  to  the  joint  neg- 
ligence of.  the  defendant  corporation  its  fore- 
man in  failing  to  provide  the  plaintiff  with  a 
reasonably  safe  and  suitable  place  ,in  which  to 
work  and  reasonably  safe  and  suitable  instru- 
mentalides  and  appliances,  and  in  failing  to 
give  him  proper  warning  and  instructions  as 
to  the  danger  to  which  he  was  su))jected  in 
the  work  which  he  waa  ordered  and  directed 
to  perform,  was  injured,  etc  Heid,  that  the 
declaration  alleged  joint  negligence  oh  the  part 
of  the  defendanta— the  corporation  and  the 
foreman. 

2.  MaSTEB     and     8EBVANT     ^S»l^(2)  —  VlOE 

fbincifal;      "supebintendbnt;"      "fobb- 

MAN." 

Neither  of  the  words  "superintendent"  or 
^foreman"  necessarily  import  that  the  one  to 
whom  they  are  applied  is  the  alter  ego  of  the 
defendant;  but  Where  one  deeignated  as  such 
has  authority  to  employ  laborers  and  is  in 
charge  of  the  work  being  done,  he  is  a  vice  prin- 
-cipal  of  the  master.  Moseley  v.  Schofield*s  Sons 
Co.,  123  Ga.  197,  200,  61  S.  E.  309;  Ingram 
T.  Hilton  &  Dodge  Lumber  Co.,  125  Ga.  658, 
-660,  54  S.  B.  648,  and  numerous  ca^es  there 
cited. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  I^rst  and  Second  Series,  Foreman ; 
Superintendent.} 

3.  Removal  of  CAueES  ^=>49(1)— Joint  con- 

TB0VEB6T  AS   SHOWN   BT  DEOIABATtON. 

If  upon  the  face  of  the  declaration  tihe  action 
Is  joint,  for  the  purpose  of  determining  the  right 
of  removal  the  cause  of  action  must  be  deemed 
to  be  joint.  "A  defendant  has  no  right  to  say 
that  an  action  shall  be  several  which  a  plain- 
tiff elects  to  make  joint.'*  Louisville  &  Nash- 
TiUe  H.  Co.  V.  Ide,  114  U.  S.  52,  5  Sup.  Ctr 
735,  29  L.  Ed.  63.  See,  also,  Southern  By.  Co. 
V.  MiUer,  1  Ga.  App.  616,  57  S.  B.  1090. 

A.  Removal  of  OAtrBBs  ^=s»49(3)— Sbpabaslb 

CONTBOVEBST. 

Where  a  join^  suit  is  brought  by  a  resident 


business  in  this  state,  and  against  one  of  its 
employes  who  resides  in  this  state,  for  an  in- 
jury alleged  to  have  resulted  from  negligent 
acts  committed  by  both  defendants,  the  suit  is 
not  removable  by  the  corporation  as  a  separable 
controversy.    Southern  By.  Co.  v.  Miller,  supra. 

5.  Removal  of  '  causes  ^=»86(1)  —  Fbaudu- 
lent  joindeb  of  besident  defendant. 

"The  right  of  a  nonresident  defendant  to 
remove  the  cause  cannot  be  defeated  by  the 
fraudulent  joinder  of  a  resident  defendant ;  but 
the  defendant  seeking  removal  must  aUeffe  faoit 
[italics  ours]  which  compel  the  conclusion  that 
the  joinder  is  fraudident;  merely  to  apply  the 
term  'fraudulent'  to  the  joinder  is  not  sufficient 
to  require  the  state  court  to  surrender  its  juris- 
diction." Chesapeake,  etc,  R.  Co.  v.  Cockrell, 
2S2  U.  S.  154,  34  Sup.  Ct.  281,  58  L.  Ed. 
544.  See,  also,  Russell  v.  Champion  Fibre  Co., 
214  Fed.  963,  181  C.  C.  A.  259. 

6w  Removal   of   gausbs   ^=»47~Pleadinos; 

JOINDEB  IN  bad  FAITH. 

A  declaration  which  alleges  a  cause  of  ac- 
tion against  joint  defendants,  one  a  resident  of 
Georgia  and  the  other  a  resident  of  Delaware, 
is  condusive  as  against  the  nonresident  defend- 
ant's right  to  remove  the  cause,  where  the  peti- 
tion to  remove  contains  no  statement  of  facts 
from  which  the  court  can  draw  a  conclusion  that 
the  joinder  is  not  only  in  bad  faith  but  without 
right.    Russell  v«  Champion  Fibre  Co.,  supra. 

7.  Removal  of  oAtrsEa  ^=»d6— Petxhon  fob 
bbmoval;  JOINDEB  in  bad  faith; 

In  the  instant  case  the  dedaration  sets 
out  ,a  cause  oi  action  against  two  joint  tort- 
feasorSr  and  the  petition  for  removal,  which  con- 
tains several  excerpts  from  evidence  adduced 
on  another  trial  in  another  court,  failing  to  show 
that  the  resident  defendant  was  made  a  party 
fraudulently  and  in  bad  faith,  the  refusal  of 
the  trial  judge  to  pass  an  order  removing  the 
case  to  the  federal  court  was  not  erroneous. 

Error  from  Superior  Conrt,  Muscogee 
County;  G.  H.  Howard,  Judge. 

Action  by  7.  O.  Puckett  against  the  Postal 
Telegraph-Cable  Company  and  another.  From 
an  order  denying  the  petition  of  the  Postal 
Telegraph-Cable  Company  for  removal  of  the 
cause  to  the  federal  court,  it  brings  error. 
Affirmed. 

This  suit  was  filed  in  the  superior  court  of 
Muscogee  county  against  the  Postal  Tele- 
graph-Cable Company  and  one  M.  C.  Welch 
as  joint  tort-feasors.  The  telegraph  compa- 
ny, being  a  nonresident  corporation,  sought 
to  remove  the  cause  to  the  federal  court,  its 
petition  for  removal  being  based  on  two 
grounds:  (1)  That  a  separable  controversy 
was  stated  in  plaintiff's  declaration ;  and  (2), 
that  there  was  a-  fraudulent  joinder  of  the 
defendant  Welch.  The  trial  judge,  to  whom 
the  petition  for  removal  was  addressed,  pass- 
ed an  order  disallowing  the  removal,  and  the 
defendant  corporation  excepted. 

Substantially,  but  somewhat  abbreviated* 


of  this  state  against  a  foreign  corporation  doin^  J  the  plaintUTs  declaration  alleged  the  follow 
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lug  facts :  That  at  the  time  he  was  Injured 
he  was  in  the  employ  of  the  defendant  corpo- 
ration at  Colnnibus,  Ga.,  having  gone  there 
from  Atlanta,  6a.,  the  day  before  he  was 
hurt;  that  he,  together  with  other  employes 
of  the  defendant  corporationt  was  changing 
certain  wires  from  one  side  of  the  street  to 
the  other  to  comply  with  the  requirements  of 
an  ordinance  of  the  city  of  Oolumbus,  when 
he  received  his  injuries,  and  that  in  order  so 
to  change  the  wires  he  was  ordered  and  di- 
rected to  cUmb  a  telegraph  pole  of  the  de- 
fendant; that  it  was  approximately  50  feet 
high,  and  had  telegraph  wires  strung  only  a 
few  inches  from  the  top ;  that  the  Columbus 
Power  Company  built  a  line  of  poles  to  which 
was  strung  a  high-powered  wire  carrying  11,- 
000  volts  of  electricity;  that  the  poles  of  the 
Columbus  Power  Company  bearing  this  high- 
powered  wire  were  about  equidistant  from 
the  defendant's  wire  telegraph  pole,  and  that 
the  high-powered  wire  was  strung  only  5^ 
inches  above  the  telegraph  wires,  crossing 
them  at  right  angles  and  only  about  3  feet 
from  the  telegraph  pole  upon  which  the 
plaintiff  was  working  when  injured.  It  is 
further  alleged  that  the  rules  of  the  defend- 
ant corporation  required  that  no  high-power- 
ed wire  or  wires  should  be  strung  at  a  near- 
er distance  above  any  of  its  telegraph  wires 
than  42  inches.  The  declaration  alleged  also 
that  the  defendant  Welch  ordered  the  plain- 
tiff to  climb  the  pole  in  question  for  the  pur- 
pose of  cutting  down  certain  wires  on  the 
cross-arm  at  the  top  of  the  pole,  without  no- 
tifying him  that  the  high-powered  wire  was 
in  dangerous  proximity  to  the  telegraph  wires 
which  he  was  directed  to  cut  The  declara- 
tion also  sets  out  that  the  negligent  acts  of 
the  defendant  corporation  were  committed 
through  the  defendant  Welch,  its  district 
foreman  for  the  state  of  Georgia,  who  it  is 
alleged  was  the  alter  ego  of  the  defendant 
corporation,  having  then  and  there  general 
supervision  and  direction  of  the  petitioner  as 
well  as  of  the  other  employes  of  the  defend- 
ant 

T.  T.  Miller,  of  Columbus,  and  Anderson, 
Bountree  &  Crenshaw,  of  Atlanta,  for  plain- 
tiff in  error. 

Ed.  Wohlwender,  of  Columbus,  and  Atkin- 
son &  Bom,  of  Atlanta,  for  defendant  in  er- 
ror. 

SMITH,  J.  (after  stating  the  facts  as 
above).  [3-7]  There  is  but  one  question  pre- 
sented, to  wit,  the  correction  of  the  ruling  up- 
on the  petition  for  removal  to  the  federal 
court  Whether  an  action  Is  joint  or  several 
is  a  question  for  the  state  court  to  determine. 
Bountree  v.  Mt.  Hood  B.  Co.  (D.  C.)  228  Fed. 
1010  (1) ;  Alabama  Great  Southern  By.  Co.  v. 
Thompson,  200  U.  S.  206,  26  Sup.  Ct  161,  50 
L.  Ed.  441,  4  Ann.  Cas.  1147 ;  Wecker  v.  Na- 
tional Enameling  Co.,  204  U.  S.  176,  27  Sup. 
Ct  184,  51  L.  Ed.  430,  9  Ann.  Cas.  757.    It 


is  well  settled  that  a  plaintiff  may  elect  his 
own  method  of  attack  (5  Fed.  Stat  Ann.  p. 
138»  and  numerous  cases  there  cited);  and  If 
"upon  the  face  of  the  declaration — ^the  only 
pleading  in  the  case — the  action  is  joint,  for 
the  purpose  of  determining  the  right  of  re- 
moval the  cause  of  action  must  be  deemed  to 
be  joint"  Southern  B.  Co.  v.  MiUer,  1  Ga. 
Apii.  616,  57  S.  E.  1090.  The  test  of  separa- 
bility has  been  stated  as  follows: 

"^In  order  to  justify  suefa  removal,  on  the 
ground  of  a  separate  controversy  between  citi- 
sens  of  different  states,  there  must,  by  the  very 
terms  of  the  statute  [Act  of  Mardi  8,  1875,  c. 
187, 1  2  (18  Stat  470  [U.  S.  Comp.  St  §  1010])], 
be  a  controversy  'which  can  be  fully  determined 
as  between  them,'  and  by  the  settled  construc- 
tion of  this  section  the  whole  subject-matter  of 
the  suit  must  be  capable  of  being  finally  de- 
termined as  between  them,  and  complete  relief 
afforded  as  to  the  separate  cause  of  action,  with- 
out the  presence  of  others  originally  made  par- 
ties to  the  suit'*  5  Fed.  Stat  Ann.  (2d  Ed.) 
123. 

See,  also,  Hyde  v.  Buble,  104  U.  S.  407,  26 
Im  Ed.  823;  Corbin  v.  Van  Brunt  105  U.  S. 
576,  26  L.  Ed.  1176 ;  Fraser  v.  Jennison,  106 
U.  S.  191, 1  Sup.  Ct  171,  27  L.  Ed.  131 ;  Win- 
chester y.  Loud,  108  U.  S.  130,  2  Sup.  Ct  311, 
27  L.  Ed.  677.  To  say  the  least  the  case 
must  be  one  capable  of  separation  into  parts, 
so  that  in  one  of  the  parts  a  controversy  will 
be  presented  with  citizens  of  one  or  more 
states  on  one  side  and  citizens  of  other  states 
on  the  other,  which  can  be  fully  determined 
without  the  presence  of  any  of  the  other  par- 
ties to  the  suit  as  it  has  been  begun.  This 
rule  applies  to  torts  as  well  as  to  contracts. 
5  Fed.  Stat  Ann.  (2d  Ed.)  133,  and  numerous 
cases  there  cited. 

[1]  Applying  the  above-stated  test  to  the 
declaration  under  consideration,  we  hold  the 
action  joint  and  not  several,  since  the  same 
acts  of  negligence  are  charged  against  both 
defendants.  In  other  words,  no  act  of  negli- 
gence is  charged  against  either  of  the  defend- 
ants which  is  not  charged  against  the  other. 
The  case  of  Bussell  v.  Champion  Fibre  Ca, 
214  Fed.  963,  131  C.  0.  A.  259,  is  substantially 
parallel  to  the  case  under  review.  The  plain- 
tiff had  the  right  to  join  in  the  same  suit  the 
Postal  Telegraph-Cable  Ck>mpany,  the  master, 
and  Welch,  the  foreman  of  that  company. 
As  to  the  right  to  join  causes  of  action 
against  employer  and  employ^,  see  Bussell  v. 
Champion  Fibre  Co.,  supra,  O'Neal  v.  Grls- 
zle,  124  Ga.  735,  53  S.  B.  244,  and  Southern 
By.  Co.  V.  Miller,  1  Ga.  App.  616,  57  S.  BL 
K)90.  However,  if  the  master  was  not  liable 
under  what  is  commonly  called  the  fellow- 
servant  rule,  there  could  be  no  legal  joinder. 
In  the  case  under  consideration  the  plain- 
tiff and  the  defendant  Welch  were  not  fel- 
low servants.  In  this  state  the  diaracter  of 
the  duties  performed,  whether  the  nonassign- 
able duties  of  the  master  or  not»  has  beea 


Ga.) 


HABDT  v.  6PABKS 

(101S.II.) 


899 


adopted  as  the  test  of  whether  one  is  a  fellow 
servant  of  an  injured  employ^  rather  than 
the  grade  or  rank  of  the  serrants  respective- 
ly. Moore  v.  Dublin  Cotton  MiUs»  127  6a. 
610,  56  S.  E.  839,  10  L.  R.  A.  (N.  S.)  772; 
WUUams  V.  Garbutt  Lumber  Co.,  132  Ga.  221, 
231,  61  S.  E.  65. 

[2]  While  neither  the  word  "superintend- 
ent*' nor  the  word  ''foreman"  necessarily  im- 
ports that  the  one  to  whom  these  words  are 
applied  is  the  alter  ego  of  the  defendant,  it 
was  alleged  that  he  had  authority  to  employ 
laborers  and  was  in  charge  of  the  work,  and 
under  repeated  rulings  of  our  Supreme  Court 
such  a  person  would  be  the  vice  principal  of 
the  master.  See  Taylor  v.  Georgia  Marble 
Co.,  99  Ga.  512,  27  S.  E.  768,  59  Am.  St  Rep. 
238 ;  Woodson  v.  Johnston,  109  Ga.  454,  34  S. 
B.  587;  Moseley  v.  Schofleld's  Sons  Co.,  123 
Ga.  197,  200,  51  S.  E.  309.  Now,  if  Welch 
could  not  be  held  individually  liable  for  the 
resulting  injury  to  the  plaintiff,  the  suit 
would  be  merely  a  suit  against  the  master, 
the  Postal  Telegraph-Cable  Company;  and, 
that  company  not  being  a  domestic  corpora- 
tion, and  the  amount  involved  being  more 
than  $3,000,  the  case  would  be  removable  up- 
on proper  application.  To  determine  this 
question  we  must  look  to  plaintiff's  declara- 
tion to  see  if  it  charged  Welch  with  any  in- 
dividual liability.  Among  other  acts  of  negli- 
gence the  declaration  charged  spedflcally 
that  Welch  ordered  and  directed  the  plaintiff 
to  climb  a  certain  telegraph  pole  and  cut 
down  certain  wires  strung  to  the  cross-arm 
of  the  pole  without  notifying  him  that  a 
high-powered  wire  was  in  dangerous  proxim- 
ity to  the  wires  he  was  <»:dered  to  cut.  The 
failure  to  warn  plaintiff  of  the  dangers  to 
which  he  was  thus  exposed  amounted  to  mis- 
feasance on  the  part  of  the  defendant  Welch. 
'^Misfeasance  means  the  improper  doing  of 
an  act  which  the  agent  might  lawfully  do; 
or,  in  other  words,  it  is  the  performing  of  his 
duty  to  his  principal  in  such  a  manner  as  to 
infringe  upon  the  rights  and  privileges  of 
third  persons.  Where  an  agent  fails  to  use 
reasonable  care  or  diligence  in  the  perform- 
ance of  his  duty,  he  will  be  personally  re- 
sponsible to  a  third  person  who  is  injured  l^ 
such  misfeasance.  «  «  *  When  once  he 
enters  upon  the  performance  of  his  contract 
with  his  principal,  and  In  doing  so  omits  or 
fails  to  take  reasonaIHe  care  in  the  commis- 
sion of  some  act  which  he  should  do  In  its 
performance,  whereby  some  third  person  is 
Injured,  he  is  responsible  therefor  to  the 
same  extent  as  if  he  had  committed  the 
wrong  in  his  own  behalf."  Southern  Ry«  Co. 
V.  Sewell,  18  Ga.  App.  552,  90  S.  E.  94. 

We  come  now  to  the  question  whether  or 
not  there  was  a  fraudulent  joinder  of  the  de- 
fendant Welch.  The  allegations  contained  in 
the  petition  to  remove  and  the  amendment 


thereto  amount  to  no  more  than  a  traverse 
of  the  charge  of  negligence  set  out  in  plain- 
tiff's declaration,  and  consequently  are  whol- 
ly insufficient  to  raise  an  issue  of  fraudulent 
Joinder  of  Welch  as  a  codefendant  See,  in 
this  connection,  Chesapeake  &  Ohio  Ry.  Co. 
V.  Dixon,  179  U.  S.  131,  21  Sup.  Ct  67,  45  U 
Ed.  121;  Chesapeake  &  Ohio  Ry.  Oo.  v.  Cock- 
rell,  232  U.  S.  146,  34  Sup.  Ct  278,  58  U  Ed. 
544 ;  Chicago,  etc,  R.  Co.  v.  Dowell,  229  U. 
S.  102,  33  Sup.  Ct  684,.  57  L.  Ed.  1090; 
Southern  R.  Co.  v.  Lloyd,  239  U.  S.  496,  36 
Sup.  Ct  210,  60  L.  Ed.  402.  In  the  Cockrell 
Case,  supra,  it  is  said  it  is  not  enough  to  as- 
sert that  there  was  a  fraudulent  joinder  of 
defendants,  but  there  must  be  "a  statement 
of  facts  rightly  engendering  that  conclusion," 
and  that  *^erely  to  traverse  the  allegations 
upon  which  the  liability  of  the  resident  de> 
fendant  is  rested  or  to  apply  the  epithet 
'fraudulent'  to  the  joinder  will  not  suffice; 
the  showing  must  be  such  as  compels  the  con- 
clusion tJiat  tJte  joinder  is  toUhout  right  and 
made  in  had  faith  [italics  ours]."  See,  also, 
to  the  same  effect  the  ruling  made  in  Russell 
V.  Champion  Fibre  Co.,  supra. 

'From  what  is  said  above  it  is  clear  that 
the  plaintiff  had  the  right  to  join  the  tele- 
graph company  and  Welch  as  joint  defend* 
ants  in  the  same  suit,  and  that  a  joint  cause 
of  action  and  not  a  separable  controversy  is 
set  out  in  his  declaration,  and  that  the  peti- 
tion and  the  amendment  thereto,  seeking  to 
remove  the  cause  into  the  federal  court,  fail- 
ed to  allege  sufficient  facts  to  establish  a 
fraudulent  joinder. 

Judgment  affirmed. 

JENKINS,  P.  J.,  and  STEPHENS,  J^  con- 
cur. 


C24  Ga.  App.  468) 

HARDT  ▼.  SPARKS.     (No.  10569.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

Nov.  19,  1919.) 

(ByUahus  hy  the  Court,) 
1.  Appeai,  and  ebbob  ^=»1005(2)->RByixw  ov 

APFBOVED  VKBDICT. 

There  bdng  evidence  to  sustain  the  verdict, 
the  general  grounds  of  the  motion  for  a  new 
trial  are  without  merit. 

2.  AtTAOHMSNT  ^=963— CONVETANOB  OF  PBOP* 
KBTT  WHBBB  TXTIA  IS  BBSBBYBD  UNNSOKS- 
8ABT    BBFOBB  ATTACHllXNT. 

It  is  contended  that  the  verdict  against  the 
defendant  is  unauthorized  for  the  reason  that, 
at  the  time  of  the  levy  of  the  attachment  and 
at  the  time  of  the  trial  and  judgment,  the  legal 
title  to  the  automobile  in  question  was  vested 
in  the  plaintiff  In  attachment  and  not  In  the 
defendant.  There  is  no  merit  in  this  ground  of 
the  motion.  See  Johnson  v.  Walter  J.  Wood 
Stove  Co.,  6  Oa.  App.  65,  64  S.  E.  287  a)f 


^s9For  other  cases  see  same  topic  and  KB7-in7MBSR  in  all  Key-Numbered  Digests  and  Indexes 
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where  it  is  held:  ''Where  an  attachment  for 
purchase  money  of  personal  property  to  which 
the  plaintiff  in  attachment  has  reserved  title 
is  served  by  seizure  of  the  property,  before  the 
property  can  be  levied  upon  and  sold  under 
final  judgment  and  execution  the  plaintiff  must 
convey  it  by  quitclaim  to  the  defendant  But 
this  conveyance  is  not  necessary  before  the  is- 
suance of  the  attachment  and  the  seizure  of  the 
property  thereunder." 

3.  Trial  <S=»260(9)  —  Requested  instbuc- 
tion  on  failure  op  conbidebation  coveb- 
ed  bt  chabge  oiven. 

It  is  alleged  that  the  court  erred  in  failing 
to  submit  to  the  jury  the  question  of  failure 
of  consideration.  The  court  fully  instructed 
the  jury  on  the-  questions  of  express  warranty 
and  implied  warranty  and  fraud  and  deceit, 
which  necessarily  Included  the  doctrine  of  a 
failure  of  consideration,  and  therefore  this 
ground  of  the  motion  is  without  merit. 

4.  Appeal  and  sbbob  ^=s>1067— Habmless 
ebbob  in  failina  to  inbtbuct  qn  issue  of 
becoupment. 

It  is  alleged  that  the  court  erred  in  failing 
to  charge  the  jury  on  the  subject  of  recoupment, 
set  up  as  one  of  the  defenses.  The  evidence 
conclusively  showed  that,  if  there  were  any  de- 
fects in  the  car,  they  were  waived  by  the  de- 
fendant after  he  had  run  the  car  for  some  time, 
he  signing  one  of  the  series  of  notes  given  for 
the  purchase  price,  which  had  been  overlooked 
when  the  trade  was  made,  and  the  evidence 
fails  to  show  that  the  defendant  called  the  at- 
tention of  the  plaintiff  to  any  defects  in  the 
car,  or  offered  to  rescind  the  trade.  Therefore, 
if  the  failure  of  the  court  to  charge  on  the 
subject  of  recoupment  was  error  at  all,  it  was 
harmless. 

EIrror  from  City  Court  of  Floyd  County; 
W.  J.  Nunnally,  Judge. 

Action  by  C.  S.  Sparks  against  O.  W.  Har- 
dy to  recover  the  price  of  an  automobile  with 
attachment.  Verdict  for  plaintiff,  motion  for 
new  trial  denied,  and  defendant  brings  error. 
Affii'me^* 

« 

W.  B.  Mebane,  of  Rome,  for  plaintiff  in 
error. 

L.  H.  Covington  and  L.  A.  Dean,  both  of 
Bi^me,  for  defendant  in  error. 

SMITH^  J.  rnils  id  a  purchase-money  at- 
tachii!ient  for  the  sutii  of  $200,  the  purchase 
price  of  a  certain  automobile,  which  is  repre- 
sented by  a  series  of  promissory  notes.  The 
defendant  filed  a  traverse  to  the  attachment, 
in  which  he  alleged  that  there  had  been  a 
faflure  of  consideration,  and  that  the  notes 
\vere  void  because  they  had  been  secured  by 
fraud.  The  Jury  returned  a  verdict  for  the 
full  amount  of  the  plalntifTs  dalm.  The  de- 
tendant .  made  a  motion  for  a  new  triali^ 
which  was  overruled,  and  he  excepted. 

[1-4]  The  first,  second,  and  thicd  head- 
notes  need'  no  elaboration ;   but,  Inasmuoh  as 


the  rolins  made  in  the  fourth  beadnote,  that 
the  failure  of  the  court  to  charge  on  the  sub- 
ject of  recoupment,  if  error  at  all,  was  harm- 
leas,  is  dependent  on  the  evidence  adduced  at 
the  trial,  we  make  the  following  brief  state- 
ment of  certain  portions  of  the  testimony 
which  show  that  the  sums  claimed  by  the  de- 
fendant by  way  of  recoupment  were  expend- 
ed by  bim  for  numerous  repairs  caused  by 
his  careless  and  improper  ruzmlng  of  the  aii« 
tomobile  in  question,  and  not  through  any 
fault  or  fraud  on  the  part  of  the  plaintiff: 
The  plaintiff  testified: 

"Mr.  Hardy  [the  defendant]  came  in  to  see 
me  about  buying  the  car,  and  I  took  him  in  tae 
car  and  rode  over  third  avenue,  and  up  to 
North  Rome  and  back  with  him.  While  on 
North  Broad  street,  the  car  stopped,  and  I 
started  the  car  again.  The  car  stopped  he- 
cause  it  had  not  been  in  use  as  much  as  it 
should  have  been,  and  only  needed  to  be  loos- 
ened up  by  running.  •  •  •  It  was  a  1914 
model  car.  I  told  the  plaintiff  when  I  sold 
him  the  car  that  it  had  been  ran  about  IS 
months.  On  the  day  the  plaintiff  bought  the 
car,  he  signed  seven  of  the  notes,  and  he 
overlooked  one  of  the  eight  notes.  *  *  *  On 
Tuesday  afternoon,  after  selling  the  car  on 
Saturday,  Sheriff  Smith  reported  to  me  that 
a  car  of  mine  was  over  on  Trash  alley.  The 
car  was  brought  to  the  McCartha  Garage  on 
Tuesday  afternoon,  and  Mr.  Hardy  and  Mr. 
McCartha  came  to  look  over  it.  ♦  •  •  I 
saw  the  defendant  in  there,  and  I  went  to  him 
and  called  his  attention  to  the  fact  that  he  had 
overlooked  signing  one  of  the  notes,  and  he 
signed  the  note  at  that  time.  ^  *  *  He 
never  made  any  complaint  to  me  about  the  car. 
After  the  attachment  was  sworn  out  and  since 
the  sheriff's  levy  on  the  car,  I  saw  Mr.  Hardy 
driving  this  car,  and  it  was  running  all  right. 
Since  then  I  have  frequently  seen  Mr.  Hardy 
driving  this  car,  and  it  seemed  to  be  runnings 
all  right.  ^  ^  ^  It  w;a8  in  good  condition 
when  delivered  to  him.  ^  *  *  At  the  time 
Mr.  Hardy  bought  this  car  he  told  me  that 
be  did  not  know  how  to  run  a  car.** 

The  witness  further  testified  that*^ 

"When  they  found  the  car  in  Trash  alley 
on  Tuesday,  they  fonnd  the  switch  on,  bat* 
teries  run  down,  one  tire  off,  no  gas  in  it, 
gasoline  line  broken,  one  rim,  the  car  very 
muddy,  and  the  cashigs  on  the  back  wheels 
showed  that  they  had  been  in  the  mud;  tiiey 
looked  as  if  they  had  been  spun  trying  to  puU 
somebody  out  of  a  hole." 

The  defendant  in  his  testimony  admitted 
that  he  knew  nothing  tvhatever  about  the- 
oi>eratlon    of  an  automobile,    and  testified 
that  after  the  car  was  ditched  in  Trash  alley 
he  Tarried  it  to— 

''McCartha  to  see  what  could  be  done  to  make 
it  run,  and  paid  him  $80  for  going  over  the  car 
and  working  on  it  This  $dO  was  for  casings 
and  a  new  battery,  except  McCartha  fixed  the 
gas  link  I  then  took  the  car  out  again,  and 
still   it   would    not   run,   and   in   about  three 
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weeks  took  it  down  to  the  Moss  Garage,  and 
Mr.  Moss  worked  on  the  car,  trying  to  get  it 
to  run,  and  he  charged  me  $40  for  what  he  did. 
*  *  *  Altogether  I  expended  more  than  $140 
in  trying  to  pat  this  car  in  a  good  conditkm/* 

S.  R.  McCartha  testified  that  he  was  in 
the  garage  business,  and  that  at  the  time  the 
defendant  bought  this  car  it  was  in  good 
condition ;  that  the  car  was  brought  to  his — 

*'garage  on  Tuesday  after  it  was  bought  on 
Saturday.  I  went  over  to  Trash  alley  and  had 
the  car  brought  over  to  my  place  of  businesB, 
and  Mr.  Hardy  paid  for  this.  The  only  work 
that  I  did  on  the  car  was  to  fix  the  gas  line, 
which  amounted  to  $1.05.  The  remainder  of 
the  $80  bill  was  for  a  battery  and  new  cas- 
ings and  tubes.  •  *  •  The  batteries  were 
bad  and  I  put  in  a  new  battery,  which  was  the 
large  item.  The  switch  had  been  left  on  over 
in  Trash  alley,  and  the  battery  was  drained 
and  run  down.  I  had  never  known  this  car 
being  in  a  bad  condition  before  Mr.  Sparks  sold 
it  to  Mr.  Hardy,  and  I  frequently  drove  the 
car,  and  it  ran  all  right'* 

R.  M.  McCartha  testified  that  he  had  driv- 
en the  car  several  times  before  it  was  sold, 
and  that  it  was  in  a  good  condition  and  ran 
all  right. 

Judgment  affirmed. 

JENKINS.  P.  J.,  and  STBPHBNa  J., 
concur. 


(34  Oa.  App.  439) 

KELLY  ▼.   GEORGIA  RT,  &  POY^BR  00. 

(No.  10420.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

Not.  19,  1919.    Rehearing  Denied 

Nov.  28,  1919.) 

(8yftabu9  hy  the  Oowrf.) 

1.  AX^PEAL  AND  EBBOR  ^=»78(3)-— SUSTAINING 
DEMTTBRER  FOB  IflSJOINDEB  OF  PABTIE8  FINAL 
JUDGMENT. 

An  order  sustaining  a  demurrer  to  a  peti- 
tion upon  the  ground  of  misjoinder  of  parties  or 
of  actions  is  a  final  judgment,  unless  the  de- 
fect he  cured  by  amendment  prior  to  exceptions 
being  taken  to  such  order,  and  the  effect  of 
aucfa  order  is  to  dismiss  the  petition  as  against 
the  demurrant. 

2.  Appeal  and  ebbob  ^=»78(8)— Sustaining 

DElffUBBEB  FOB  laSJOINDEB  OF  PASTIES  FINAL 
JT7DGMENT. 

It  is  not  necessary  that  such  order  contain 
a  provision  therein,  or  that  there  be  an  addi- 
tional order,  expressly  dismissing  the  petition. 

8.  Appeal  and  ebbob  ^=»78(3)— Sustaining 

t>Ein7BBEB  WREBE  LEAVE  TO  AMEND  NOT  EZ- 
EBCISSD. 

1%U8,  where  an  4>rder  sustaining  a  demur- 
rer which  operates  to  dismiss  a  petition  allows 
a  specified  time  in  wfaieh  to  amend,  such  a  pro- 
vision will  not '  necessarily  operate  to  diange 
the  character  of  the  order  ws  respects  its  being 


a  final  judgment  The  order,  as  It  stands,  still 
operates  to  sustain  the  demurrer  and  may  be- 
come finaL  While  such  order  will  operate  as  a 
final  judgment  after  the  time  allowed  for  amend- 
ment has  expired,  in  the  event  no  amendment 
is  filed,  it  may  nevertheless  beforehand  become 
final  upon  a  refusal  to  accept  the  privilege  of 
amendment.  In  the  latter  event  it  will  not  be 
necessary  to  wait  until  after  the  expiration 
of  the  time  allowed  for  amendment  before  ex- 
cepting to  the  order  as  a  final  judgment.  Where 
the  plaintiff,  before  the  expiration  of  the  time 
for  amendment,  and  without  filing  any  amend- 
ment to  the  petition,  presents  and  has  certified 
a  bill  of  exceptions  excepting  to  such  order 
and  files  it  with  the  derk  of  the  trial  court, 
the  plaintiff  will  be  considered  as  having  waiv- 
ed any  right  which  he  may  have  had  to  amend 
the  petitiout  and  such  bill  of  exceptions  will  be 
construed  as  excepting  to  a  judgment  thus  made 
final,  and  will  not  be  dismissed  upon  motion  of 
defendant  in  error  upon  the  ground  that  such 
judgment  was  not  final  and  that  the  bill  of  ex- 
ceptions was  prematurely  brought. 

4.  AonoN  c=s>50(6)  —  Sutficienot  or  peti- 
tion TO  OHABGB  DEFENDANTS  AS  JOINT  TOBT- 
FEAS0B8. 

Where  the  plaintiff  charged  that  she  was 
damaged  by  two  defendants,  and  alleged  that 
such  damage  was  occasioned  by  a  collision  be- 
tween a  street  car  belonging  to  one  of  the  de- 
fendants, upon  which  she  was  a  passenger,  end 
an  automobile  truck  belonging  to  the  other  de- 
fendant, but  separately  charged  acts  of  negli- 
gence p  gainst  each  defendant  as  causing  the 
collision,  and  it  appeared  from  the  petition  that 
such  acts  of  negligence  jointly  and  concurrentiy 
caused  the  collision  and  thereby  produced  the 
damage  complained  of,  the  plaintiff  sufficiently 
charged  the  defendants  as  being  joint  tort-feas- 
ors. 


5.  Damages  ^s»160-^Alleqationb  as  to 
pen8bb  inoubbed  sufficientlt  speoifio. 

The  paragraph  of  the  plaintiff's  petition  al- 
leging drug  and  doctor's  bills  incurred  was  suf- 
fidentiy  spedfic,  and  the  special  demurrer  there- 
to was  improperly  sustained. 

Error  from  Superior  Ck>urtt  Fulton  Ck>un- 
ty ;  Geo.  L.  Bell,  Judgew 

Action  by  Mrs.  M.  A.  Kelly  against  the 
Georgia  Railway  Jk  Power  Ck)nipany.  Demur- 
rer to  petition  sustained,  and  plaintiff  brings 
error.    Reversed. 

Lowndes  Calhoun,  of  Atlanta,  tot  plaintiff 
la  error. 

Oolquitt  Sc  Oonyets,  eft  Atlanta,  for  defend- 
ant in  error. 

STEPHENS,  J.  Defendant  demurred  to 
plaintiff's  petition  upon  the  ground  ot  a  mis- 
joinder of  parties  and  actions.  .  The  trial 
judge  sustained  the  demurrer,  paining  the 
following  order: 

*This  demurrer  is  upon  consideration  there- 
of sustained  with  leaye  granted  to  tiie  plain- 
tiff to  amend  on  or  by  the  1st  of  March,  191ft 
This  February  4,  IfttO." 


•I*- 


-hl-hM 


•*-**»- 
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On  Febnxary  10»  1919,  before  the  expira- 
tion of  tbe  time  allowed  for  amendment,  the 
plaintiff,  without  availing  herself  of  the 
right  to  file  an  amendment,  presented  and 
had  certified  a  bill  of  exceptions  assigning 
error  upon  the  passage  of  this  order,  which 
bill  of  exceptions  was  filed  in  office  on  Feb- 
ruary 18,  1919.  Counsel  for  defendants  In 
error  moves  this  court  to  dismiss  the  writ  of 
error,  upon  the  ground  that  there  is  no  excep- 
tion to  a  final  order,  and  that  the  bill  of  ex- 
ceptions is  prematurely  brought  to  this  court. 

[1]  1.  A  demurrer  to  a  petition  for  mis- 
joinder was  at  common  law  and  by  the  ear- 
lier decisions  of  the  Creorgia  Supreme  Court 
denominated  a  general  demurrer.  Governor 
V.  Hicks,  12  Ga.  189.  While  by  later  deci- 
sions it  is  denominated  a  special  demurrer 
(Georgia  Railroad  ft  Banking  Co.  v.  Tice, 
124  Ga.  459,  463,  52  S.  E.  916,  4  Ann.  Cas. 
200),  still  the  effect  of  sustaining  such  a  de- 
murrer is,  in  the  absence  of  an  amendment, 
Just  as  fatal  to  the  petition  and  operates 
in  precisely  the  same  manner  as  the  sustain- 
ing of  a  general  demurrer  so  far  as  the  work- 
ing of  a  dismissal  of  the  petition  is  concern- 
ed. Code,  §  5631.  A  Judgment  sustaining  a 
general  demurrer  is  a  final  Judgment  Whld- 
den  y.  Thomasville,  10  Ga.  App.  194,  73  S.  E. 
45 ;  O'Neal  v.  Miller,  9  Ga.  App.  180,  70  S.  B. 
971.  It  follows,  therefore,  that  such  an  or- 
der, in  the  absence  of  any  amendment,  la  a 
final  Judgment  dismissing  the  petition 
against  the  demurrant,  and  Is  directly  re- 
viewable by  this  court. 

[2]  2.  It  is  not  essential  to  an  order  sus- 
taining either  a  general  or  a  special  demur- 
rer that  there  be  a  provision  expressly  dis- 
missing the  petition  or  expressly  striking  the 
objectionable  paragraph  specially  demurred 
to.  The  effect  of  such  an  order,  without  an 
express  provision  of  dismissal,  is  to  work  a 
dismissal  of  the  petition  or  the  paragraph 
excepted  to.  From  the  original  records  in 
the  cases  of  Whidden  v.  Thomasville  and 
O'Neal  y.  Miller,  dted  supra,  where  it  was 
held  that  a  Judgment  sustaining  a  demurrer 
to  a  petition  was  a  final  Judgment  dismissing 
the  petition,  and  in  BlackweU  v.  Ramsey,  126 
Ga.  812,  56  S.  E.  968  (1),  where  it  was  held 
that  a  special  demurrer  to  a  paragraph  of  a 
petition  had  the  effect  of  striking  the  objec- 
tionable paragraph.  It  does  not  appear  in 
any  of  the  orders  excepted  to,  or  anywhere 
else,  that  the  petition  had  been  expressly  dis- 
missed or  the  objectionable  paragraph  de- 
murred to  had  been  expressly  stricken.  It 
follows,  therefore,  that  the  order  in  the  in- 
stant case,  even  though  there  was  no  express 
dismissal,  ipso  facto  operated  to  dismiss  the 
plaintiff's  petition  as  against  the  complaining 
party  defendant  upon  the  ground  of  a  mis- 
Joinder  of  parties  and  actions.  This  Is  true 
whether  the  demurrer  be  denominated  a  gen- 
eral or  a  special  demurrer. 

[8]  S.  Where  an  order  sustaining  a  demur- 


rer, either  general  or  special,  allows  tbe 
plaintiff  a  specified  time  In  which  to  amend* 
such  a  provision  does  not  in  all  events  oper- 
ate to  change  the  character  of  such  order  as 
respects  its  being  a  final  disposition  of  the 
petition  or  the  paragraph  demurred  to. 
Blackwell  v.  Ramsey,  supra.  The  order  as 
it  stands  still  operates  to  sustain  the  demur- 
rer, and  may  finally  become  effective  to  dis- 
miss the  petition  or  the  paragraph  excepted 
to.  Whether  a  demurrer  be  denominated  a 
general  or  a  special  demurrer,  it  is  not  nec- 
essary for  plaintiff  to  wait  until  the  time  al- 
lowed for  amendment  has  expired,  or  obtain 
a  formal  order  dismissing  the  petition,  before 
he  can  except  to  the  order  sustaining  the  de- 
murrer. Had  the  plaintiff  in  this  case  wait- 
ed until  after  the  time  provided  for  amend- 
ment had  expired  without  filing  any  amend- 
ment, the  order  would  have  become  final 
without  any  change  therein  or  without  any 
formal  order  dismissing  the  petition.  This 
being  true,  it  seems  that  the  order  could  Just 
as  effectively  have  become  final  before  the 
time  for  amendment  had  expired,  by  tbe 
plaintiff  d<^ng  some  afllrmatiye  act,  as  the 
tendering  of  a  bill  of  exceptions,  whldb 
would  amount  to  a  waiver  or  a  forfeiture  of 
the  right  to  amend.  It  can  hardly  be  said 
that  the  plaintiff  could  waive  or  forfeit  the 
right  to  amend  only  by  waiting  until  after  the 
time  had  expired.  Where  the  plaintiff,  be- 
fore the  expiration  of  the  time  for  amend- 
ment, and  without  filing  ahy  amendment  to 
the  petition,  presents  and  has  certified  a  bill 
of  exceptions  exciting  to  such  order,  and 
files  the  same  with  the  derk  of  the  trial 
court,  the  plaintiff  will  be  considered  as  hav- 
ing waived  any  right  which  he  may  have  had 
to  amend  the  petition,  and  such  bill  of  exc^>- 
tlons  will  be  construed  as  excepting  to  a 
Judgment  thus  made  final,  and  will  not  be 
dismissed  upon  motion  of  defendant  in  error 
upon  the  ground  that  such  Judgment  was  not 
final  and  that  the  bill  of  exertions  was  pre- 
maturely brought  In  the  case  of  Waller  y. 
Clarke,  132  Ga.  830,  64  S.  E.  1096,  the  Su- 
preme Court  held  that,  where  an  order  sus- 
taining a  demurrer  to  a  petition  which  pro- 
vided that  ''the  petition  be  dismissed,  unless 
the  plaintiff  shall  within  30  days  amend  to 
meet  the  grounds,"  passed  at  a  certain  t^m  of 
court,  and  where  such  30  days  did  not  expire 
until  after  the  subsequent  term  had  begun, 
the  provision  In  regard  to  the  amendmoit 
did  not  operate  to  make  such  order  an  order 
at  the  subsequent  term,  but  that  such  order 
would  be  treated  as  one  belonging  to  tbe 
former  term  of  court,  and  was  a  final  order 
of  that  term.  Justice  Holden,  q>eaking  tor 
the  court,  said: 


"The  80  days  given  In  that  order 
which  the  plaintiff  might  amend  to  prevent 
missal  of  its  petition  was  liable  to  expire  m 
vacation.  The  court  could  not  definitely  know 
when  tbe  order  was  passed  that  the  [subse- 
quent] term  would  be  hi  session  at  the  expira- 
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tion  of  the  80  days.  •  •  *  The  plaintiff 
had  the  right  to  offer  the  amendment  at  any 
time  before  the  expiration  of  the  30  days,  and 
hence  could  have  offered  it  before  the  [sub- 
sequent] term  began,  and  could  have  thus  pre- 
vented the  order  from  operating  at  a  time 
occurring  during  the  [subsequent]  term.  The 
plaintiff  could  also  have  repudiated  the  offer 
of  the  court  to  allow  amendment,  and  could 
haye  treated  the  petition  as  dismissed,  by  re- 
fusing to  amend  and  filing  exceptions  to  the 
order  before  the  [subsequent]  term  began. 
•  •  •  When  the  order  of"  the  former  term 
''was  passed,  that  the  petition  be  dismissed  un- 
less the  plaintiff  amended  within  80  days,  the 
plaintiff  ought  to  have  accepted,  or  excepted^ 
but  it  did  neither.  It  did  not  accept  the 
terms  of  the  order  by  offering  an  amendment 
within  80  days,  nor  did  it  except  by  filing  ex- 
ceptions within  the  time  required.  The  order 
merely  gave  the  plaintiff  the  privilege  to  amend 
to  prevent  dismissal.  If  the  plaintiff  had  sub- 
mitted to  the  order  requiring  an  amendment 
and  amended  its  petition  to  conform  thereto, 
he  could  not  be  heard  thereafter  to  say  that 
an  amendment  was  not  necessary." 

In  the  instant  case  the  plaintiff  "did  not 
accept  the  terms  of  the  order  by  offering  an 
amendment,"  but  did  "except  by  filing  excep- 
tions" thereto.  See,  also,  in  this  connection, 
Pratt  T.  Gibson,  06  Ga.  807,  28  S.  E.  839. 
The  instant  case  is  distinguishable  from 
Travelers'  Ins.  Co.  v,  Callaway,  21  Ga.  App. 
743,  94  S.  EL  1043,  and  cases  there  cited.  In 
none  of  these  cases  did  the  plaintiff  directly 
except  to  an  order  sustaining  a  demurrer  to 
his  petition  with  leave  to  amend  without 
having  first  availed  himself  of  this  privilege. 

[4,  B]  4.  Plaintiff  brings  snit  against  the 
Georgia  Railway  &  Power  Company,  a  pnblic 
carrier  of  passengers,  and  the  American  Ex- 
press Comiuuiy,  charging  that  the  defendants 
damaged  her  in  a  named  isum,  alleging  that 
she  was  a  passenger  on  one  of  the  Power 
Company's  cars,  which  was  coming  down  a 
certain  street  in  the  city  of  Atlanta,  and 
that,  upon  arriving  at  the  intersection  of  an- 
other street,  the  said  street  car  and  the  mo- 
tor truck  of  the  express  company  collided, 
hnrUng  plaintiff  violently  against  the  side  of 
the  car  and  injuring  her  as  set  out  in  the  pe» 
tition.  The  petition  thereafter  alleges  sepa- 
rate acts  of  negligence  upon  the  part  of  eaCh 
defendant,  without  any  allegation,  other 
than  as  above  set  out,  that  such  acts  of  neg- 
ligence Jointly  and  concurrently  caused  plain- 
tiff's injuries.  The  petition  charges  that  the 
power  company  was  negligent  In  operating 
its  car  at  a  rapid  and  negligent  rate  of  speed 
in  view  of  the  travel  and  congestion  along 
said  street,  did  not  slow  down  on  approach- 
ing an  intersecting  street,  did  not  keep  a 
lookout  for  vehicles  coming  along  said  inter- 
secting street,  and  gave  no  warning,  by  hell 
or  otherwise,  of  the  approach  of  said  car  to 
said  intersecting  street;  that  the  said  pow- 
er company  could  have  avoided  said  collision, 
etc.;    that  said  express  company  was  negli- 


gent in  that  it  operated  its  tnidc  at  a  rapid 
rate  of  speed,  and  at  an  angle  across  the  car 
track  of  the  power  company,  and  without 
giving  any  warning  of  the  approach  of  said 
truck,  and  without  regard  to  the  congested 
traffic  conditions  existing  at  said  point,  with- 
out keeping  said  truck  under  control,  and 
without  keeping  a  proper  lookout  on  ap- 
proaching the  intersecting  street;  that  said 
express  company  ran  its  truck  in  violation 
of  an  ordinance  of  the  city  of  Atlanta  which 
provides  for  rules  and  regulations  governing 
the  operation  of  automobiles  upon  turning  in- 
to a  cross  street.  The  defendant  power  com- 
pany demurred  to  this  pedtion  upon  the 
ground  that  there  was  a  misjoinder  of  par- 
ties and  actions,  and  also  specially  demurred 
to  one  of  the  paragraphs  of  the  petition, 
which  demurrer  the  trial  judge  sustained. 

We  think  the  petition  properly  Joined  the 
defendants  as  Joint  tort-feasors.  While  It  al- 
leges separate  acts  of  negligence  upon  the 
part  of  each  defendant,  it  alleges  that  the 
plaintiff's  injuries  were  caused  by  both  de- 
fendants "by  reason  of  the  following  facts," 
and  then  proceeds  seriatim  to  set  out  sepa- 
rately acts  of  negligence  of  each  defendant. 
The  only  conclusion  that  can  be  drawn  from 
the  petition  is  that  the  negligence  of  both  de- 
fendants Jointly  and  concurrently  caused  the 
collision,  which  collision  is  alleged  as  pro- 
ducing and  causing  the  injuries  to  the  plain- 
tiff. 

In  the  case  of  Matthews  v.  Delaware,  ^tc, 
R.  Co.,  66  N.  J.  Law  (1893)  34,  27  Atl.  919, 
22  L.  R.  A.  261,  the  headnotes  read  as  fol- 
lows: 

"1.  One  injured  by  a  collision  between  a  lo- 
comotive of  a  railroad  company  and  a  car 
(in  which  he  was  a  passenger)  of  a  street 
railway  company  may  maintain  a  joint  action 
against  both  companies  if  the  collision  was 
produced  by  the  neglect  of  the  railroad  com- 
pany to  give  notice  of  the  approach  of  the  lo- 
comotive, concnrring  with  the  neglect  of  the 
railway  company  to  observe  proper  care  in 
crossing  the  railroad  track. 

"2.  Although  such  duties  are  diverse,  and  tha 
neglect  to  perform  each  is  separate  and  dis- 
connected, yet,  as  the  wrongdoing  of  one  com- 
pany unites  with  that  of  the  other  in  causing 
injury,  the  tort  is  joint,  and  one  or  both  tort- 
feasors may  be  sued.* 


tf 


The  court  in  its  opinion  says: 

"If  two  or  more  persons  owe  to  another  the 
same  duty,  and  by  thehr  common  neglect  of 
that  duty  he  is  injured,  doubtless  the  tort  is 
joint,  and  upon  well-settled  principles  each, 
any,  or  all  of  the  tort-feasors  may  be  held. 
But  when  each  of  two  or  more  persons  owes 
to  another  a  separate  duty,  which  each  wrong- 
fully neglects  to  perform,  then,  although  the 
duties  were  diverse  and  disconnected,  and  the 
negligence  of  each  was  without  concert,  if 
such  several  neglects  concurred  and  united  to- 
gether in  causing  injury,  the  tort  is  equally 
joint,  and  the  tort-feasors  are  subject  to  a 
Uke  liability." 
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This  case  has  been  dted  and  quoted  ap- 
provingly by  Ck)oley  in  bis  work  on  Torts,  p. 
247.  The  learned  author  then  goes  on  far- 
ther to  say: 

"B7  the  weight  of  aathority,  if  a  person  is 
injured  by  a  collision  between  the  trains  or 
cars  of  two  companies,  then,  if  both  compa- 
nies are  negligent,  both  are  jointly  and  several- 
ly liable,*'  citing  numerons  cases. 

See,  also,  Bonner  v.  Standard  Oil  Co.,  22 
Ga.  App.  532,  535,  96  S.  B.  573;  Barrett  v. 
Savannah,  9  Ga.  App.  642,  644,  72  S.  BL  49; 
Thompklns  v.  Clay,  66  CaL  (1884)  163,  4  Pac 
1165 ;  2  Modem  Am.  Law,  435. 

Both  defendants  owed  a  dnty  to  the  plain- 
tiff. The  power  company  owed  to  the  plain- 
tiff that  duty  which  a  carrier  owes  to  a  pas- 
senger upon  one  of  its  cars.  The  express 
company  owed  to  the  plaintiff  the  general 
duty  which  any  one  operating  a  vehicle  along 
the  public  streets  owes  to  one  having  the  law- 
ful right  to  use  the  said  streets.  It  there- 
fore follows  that,  although  these  duties  were 
diverse  and  disconnected,  and  the  negligence 
of  eacSi  defendant  was  without  concert,  if  the 
collision  which  produced  the  Injuries  to  the 
plaintiff  was  caused  by  the  negligence  of 
both  defendants  acting  jointly,  the  defend- 
ants were  joint  tort-feasors,  and  there  was 
no  misjoinder  of  actions  or  parties. 

The  trial  Judge  erred  in  sustaining  the  de- 
murrer. 

Judgment  reversed. 

JENKINS,  P.  J.,  and  SMITH,  J^  concur. 


(125  Va.  337) 

RIXEY*S  EX*BS  v.  CX)MMONWEALTH 

et  id. 

(Supreme  Court  of  Appeals  of  Virginia.    Nov. 

26,  1919.) 

1.  Tazatioit  ^s»109,  329— Tazpatbb  not  v^ 
libved  bt  onnoials*  taxlvwb  to  pebfobic 

DUTY. 

Under  Const  1902,  g  174,  no  dereliction  of 
the  examiners  of  records  in  failing  to  report 
the  property,  or  of  the  commissioner  of  revenue 
in  failing  to  assess  it  for  taxation,  can  relieve 
any  taxpayer  of  his  own  duty  to  list  and  re- 
turn his  taxable  property  for  taxation;  nor 
can  such  concurring  failures  and  omissions  re- 
lieve any  of  the  property  from  its  just  propor- 
tion of  the.  tax  burdens,  which  are  intended  to 
be  equal  and  uniform. 

2.  Taxation   <&=>271--Intangibijb  pbopebtt 
of  decedent. 

Under  Const.  1902,  §  168,  the  segregated  in- 
tangible property  of  estate  of  a  decedent  in 
the  hands  of  his  executors  is  taxable  under 
Segregation  Act  of  1915,  in  the  magisterial  dis- 
trict in  which  decedent  was  last  domiciled; 
the  decedent,  or  his  executors,  being  deemed  res- 
idents thereof  within  the  statute  for  purpose  of 
taxation. 


8.  Taxation  ^s»Bi4r^GuvtB  havb  ko  av- 

THOBITT  TO  RKlflT  PENAIiTISS. 

As  penalties  or  interest  are  impooed  by 
statute  upon  taxpayers  who  are  in  default.  In 
order  to  insure  prompt  payment  of  taxes,  which 
are  neoessary  for  the  support  of  the  government, 
the  courts  have  no  authority  to  reliove  taxpay- 
ers therefrom. 

4.  Taxation   ^s»52S— Interest   on   unpaid 

PEBSONAI,    PBOPEBTT    TAX;     "OKITTED    TAX." 

Where  intangible  personal  property  taxes 
were  regularly  assessed,  taxpayer  who  refused 
to  pay  taxes  was  not  reauired  to  pay  interest 
thereon,  since  taxes,  having  been  asses8ed» 
were  not  "omitted  taxes,"  within  Code  1904,  i 
608,  as  amended  by  Acts  1914,  c.  279,  Acts 
191d»  c.  491,  and  Acts  1918,  c  254  and  since 
Code  1904,  f  636,  relating  to  interest  on  taxes, 
is  applicable  only  to  land. 

Error  to  Circuit  Court,  Culpeper  County. 

On  petition  for  rehearing.  Order  set  aside, 
in  so  far  as  it  awards  costs  against  plaintiff 
in  error.    Petition  denied. 

For  former  opinion,  see  99  S.  E.  673. 

PRENTIS,  J.  We  are  asked  to  reopen  Oils 
case  for  certain  reasons  stated  in  the  petl* 
tion,  but  Inasmuch  as  the  points  urged  have 
all  been  fuUy  considered  and  determined, 
either  in  the  former  opinion,  by  other  deci- 
sions of  this  court,  or  by  statutes  which  need 
no  further  interpretation,  the  petition  will  be 
denied. 

The  petitioners  take  the  position  that  ne 
obligation  rested  upon  them  to  list  the  de- 
cedent's property  for  taxation,  and  rely  upon 
a  number  of  statutes  relating  to  the  duties 
of  commissioners  of  the  revenue  and  exam- 
iners of  records,  apparently  concluding  there- 
from that,  because  these  offlcials  failed  to 
observe  these  statutes,  they  were  witiiout 
fault,  and  hence  that  the  property  h^d  by 
them  as  executors  should  escape  taxation. 

In  this  connection  it  seems  pertinent  to 
quote  ttom  Commonwealth  v.  8<±mels»  114 
Va.  364,  76  S.  E.  906: 


••1 


Under  these  provisions  of  the  Oode^  if  there 
has  been  an  error  in  the  assessment  complained 
of  to  the  prejudice  of  the  taxpayer  (not  caused 
by  his  failure  or  refusal  to  furnish  a  list  of 
his  property  to  the  commissioner  of  the  rev- 
enue), he  is  entided  to  be  relieved  to  the  exfcpnt 
of  the  erroneous  assessment  If,  on  the  other 
hand,  the  error  in  the  assessment  or  in  the 
failure  to  assess  his  property  be  to  the  preju- 
dice of  the  state,  the  state  is  entitled  to  receive 
from  him  the  taxes  properly  assessable  against 
him.  In  other  words,  the  taxpayer  who  comes 
into  court  under  these  sections  to  be  relieved 
from  paying  more  taxes  than  he  claims  he  ought 
to  pay  renders  himself  liable  in  that  proceed- 
ing to  pay  all  taxes  with  which  he  is  chargeable 
in  that  jurisdiction  upon  a  correot  assessment 
of  his  property.  This  is  the  praetiGe  in  some 
of  the  courts  of  the  state,  and  we  think  is  the 
proper  practice.  It  is  the  duty  of  the  party 
who  see|EB  relief  under  these  statutes  (and  of 
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jproperty  taxable  in  that  JmiBdictioii.  If  he 
haa  been  improperly  asaeased  on  acme  property, 
and  haa  not  been  aaaeaaed  at  all  upon  other 
property  upon  which  he  la  aaseasable  with  tax- 
es, there  ia  no  hardship— indeed,  it  is  only  just 
and  equitable — ^in  assessing  him  with  and  re^ 
qnirin;  him  to  pay  all  the  taxes  with  which  he 
is  assessable  in  that  jurisdiction  as  a  condition 
to  granting  him  the  r^ief  sought.  There  ia  no 
difflculty,  in  a  proceeding  like  thia  to  be  re« 
lievcd  from  an  erroneoua  aaaeaament,  for  the 
court  to  examine  into  and  do  all  that  the  com- 
missioner of  the  revenue  is  required  to  do  un- 
der the  provialona  of  sections  508  and  509  of 
the  Code." 

It  seryes  no  good  purpose,  then,  to  InQuire 
whether  or  not  th^  officials  charged  with  the 
duty  of  enforcing  the  tax  statutes  requiring 
proper  returns  performed  their  duty,  for 
when  the  case  was  heard  in  the  circnit  court 
of  Culpeper  county  it  was  its  duty  to  enter 
an  order  requiring  the  petitioners  to  pay 
such  taxes  as  they  should  have  paid,  and 
this  without  reference  to  any  omissions,  de- 
fects, or  deficiencies  in  the  assessments  pre- 
viously made. 

Section  174  of  the  Constitution  prorides, 
among  other  things,  that — 

"No  statute  of  limitations  shall  run  against 
any  claim  of  the  state  for  taxes  nponany  prop- 
erty; nor  shall  the  failure  to  assess  property 
for  taxation  defeat  a  subaeqaeiit  assessment 
tot  and  collection  of  taxes  for  any  preceding 
year  or  years,"  etc* 

[1]  No  dereliction  of  the  examiners  of 
records  in  falling  to  report  the  property,  or 
of  the  commissioner  of  the  revenue  in  falling 
to  assess  it  for  taxation,  can  relieve  any 
taxpayer  of  his  own  duty  to  list  and  return 
bis  taxable  property  for  taxation;  nor  can 
such  concurring  failures  and  omissions  re- 
lieve any  of  the  property  from  its  Just  pro- 
portion of  the  tax  burdens,  which  are  intend- 
ed to  be  equal  and  uniform. 

[2]  It  is  claimed  that  under  the  segrega- 
tion act  (Acts  1915,  p.  119)  no  local  tax  can 
be  levied  upon,  the  property  of  John  F. 
Rlxey's  estate  In  the  hands  of  his  executors, 
because  such  tax  can  be  only  assessed — 

'*on  all  such  segregated  Intangible  property  as* 
sessod  to  the  residents  in  the  magisterial  dis- 
trict proposed  to  be  taxed  for  district  imrpoaea, 
to  be  used  excluaively  for  the  conatruction  and 
repair  of  roads  included  within  the  magiaterial 
district." 

We  think  this  point  is  fully  answered  In 
the  preceding  opinion,  and  that  either  John 
F.  Rixey  or  his  executors,  for  the  purpose 
of  taxation,  must  be  deemed,  residents  of 
Stevensburg  magisterial  district,  within  the 
meaning  of  this  statute.  Any  other  construc- 
tion would  violate  section  168  of  the  Con- 
stitution, requiring  that  "all  taxes,  whether 
state,  local,  or  municipal,  shall  be  uniform 
upon  the  same  class  of  subjects  within  the 
territorial  limits  of  the  authority  levying  the 


general  laws,"  because  the  sltiui  of  this 
property  for  taxation  is  stiU  In  that  district, 
and  the  taxes  thereon  must  be  uniform  with 
the  taxes  Imposed  upon  all  similar  property 
the  situs  of  which  is  in  that  district 

[8]  It  is  also  urged  that  no  penalties  or 
Interest  should  be  added  to  the  taxes  which 
are  held  to  be  due.  As  penalties  and  Inter- 
est are  imposed  by  statute  upon  taxpayers 
who  are  In  default,  in  order  to  insure  the 
prompt  payment  of  taxes  which  are  necessary 
for  the  support  of  the  government,  the  courts 
have  no  auhorlty  to  relieve  them  th^efrom. 
The  citizen  who  desires  to  avoid  paying  such 
penalties  and  Interest  can  pay  tfaie  tax  as- 
sessed promptly,  and  then  institute  the  pro- 
ceeding provided  l^  statute  for  exoneratl<»i 
therefrom.  If  he  establishes  the  invalidity 
of  the  tax,  or  any  part  thereof,  the  state  or 
local  authorities  are  required  to  refund  the 
amounts  Illegally  exacted.  If  he  declines  to 
pay  upon  the  ground  of  the  invalidity  of  the 
tax  assessed,  he  must  take  the  consequences 
if  his  UtigaUon  results  unfavorably  to  him, 
and  one  of  these  inevitable  consequences  U 
that  he  most  pay  penalties  and  interest  upon 
taxes  lawfully  due  which  have  not  be^i 
promptly,  paid. 

The  penalties  referred  to  are  not  penalties 
which  are  imposed  for  failure  to  answer  in- 
terrogatories, or  to  return  lists,  but  the  penal- 
ties imposed  by  Code,  }  003,  which  applies  to 
all  taxpayers,  even  to  those  not  otherwise 
in  default,  who  fail  to  pay  their  taxes  on 
or  before  the  1st  day  of  December  of  each 
year.  This  penalty  is  not  Imposed  by  the 
original  assessment,  but  it  always  accrues  for 
failure  to  pay  the  amoimt  due  by  that  date. 
In  this  case,  the  taxpayer  not  only  did  not 
promptly  pay  those  omitted  taxes  after  they 
had  been  assessed*  but  also  refused  to  pay 
the  taxes  for  1915,  1916,  and  1917,  which 
were  regularly  assessed  during  those  years, 
and  should  have  been  paid  on  or  before  the 
1st  day  of  December  in  each  year  in  order 
to  avoid  the  penalty. 

The  Interest  is  controlled  by  section  508  of 
the  Code.  As  that  section  read  before  and 
after  the  amendment  of  1914  (Acts  1914,  p. 
486),  it  was  the  duty  of  the  commissioner 
of  the  revenue,  or  other  official,  to  assess 
omitted  taxes,  and  he  was  required  to  add 
Interest  thereon  at  the  rate  of  6  per  cent 
per  annum,  except  in  cases  where  the  tax 
had  been  omitted  by  no  fault  of  the  person 
charged  with  the  tax;  so  that,  as  to  interest 
upon  omitted  taxes  assessed  prior  to  the 
amendment  of  that  section  by  the  acts  of 
1916  (page  826)  and  1918  (page  432), 
the  question  depends  upon  whether  or  not 
the  person  charged  with  the  tax  was  without 
fault.  This  question  should  be  determined 
by  the  court  in  each  specific  case.  It  ap- 
pears to  have  been  properly  determined  in 
this  case  against  the  taxpayer  by  tlie  trial 
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This  case  has  been  dted  and  quoted  ap- 
provingly by  Gooley  in  hia  work  on  Torts,  p. 
247.  The  learned  author  then  goes  on  far- 
ther to  say: 

"By  the  weight  of  authority,  if  a  person  is 
iiijured  by  a  collision  between  the  trains  or 
cars  of  two  companies,  then,  if  both  compa- 
nies are  negligent,  both  are  jointly  and  several- 
ly liable,"  citing  numerons  cases. 

See,  also,  Bonner  v.  Standard  Oil  Co.,  22 
Ga.  App.  532,  535,  96  S.  B.  573;  Barrett  v. 
Savannah,  9  Ga.  App.  642,  644.  72  S.  EL  49; 
Thompklns  v.  Clay,  66  CaL  (1884)  163,  4  Pac 
1165 ;  2  Modem  Am.  Law,  435. 

Both  defendants  owed  a  dnty  to  the  plain- 
tiff. The  power  company  owed  to  the  plain- 
tiff that  duty  which  a  carrier  owes  to  a  pas- 
senger upon  one  of  its  cars.  The  express 
company  owed  to  the  plaintiff  the  general 
duty  which  any  one  operating  a  vehicle  along 
the  public  streets  owes  to  one  having  the  law- 
ful right  to  use  the  said  streets.  It  there- 
fore follows  that,  although  these  duties  were 
diverse  and  disconnected,  and  the  negligence 
of  eacSi  defendant  was  without  concert,  if  the 
collision  which  produced  the  injuries  to  the 
plaintiff  was  caused  by  the  negligence  of 
both  defendants  acting  Jointly,  the  def^d- 
ants  were  Joint  tort-feasors,  and  there  was 
no  misjoinder  of  actions  or  x>artie8. 

The  trial  Judge  erred  in  sustaining  the  de- 
murrer. 

Ji}dgment  reversed. 

JENKINS,  P.  J.,  and  SMITH,  J^  concur. 


(125  V».  837) 

RIXEY'S  EX'BS  v.  COMMONWEALTH 

et  id. 

(Supreme  Court  of  Appeals  of  Virginia.    Nov. 

26,  1919.) 

1.  Taxation  ^=s>109,  329— Tazpatbb  not  mm^ 

LIBVED   BT  OnnOIALS'   KAILUBB  TO  FEBFOBIC 
DUTY. 

Under  Const  1902,  g  174,  no  dereliction  of 
the  examiners  of  records  in  failing  to  report 
the  property,  or  of  the  commissioner  of  revenue 
in  failing  to  assess  it  for  taxation,  can  relieve 
any  taxpayer  of  his  own  duty  to  list  and  re- 
turn his  taxable  property  for  taxation;  nor 
can  such  concurring  failures  and  omissions  re- 
lieve any  of  the  property  from  its  Just  propor- 
tion of  the.  tax  burdens,  which  are  intended  to 
be  equal  and  uniform. 

2.  Taxation   <&=>271--Intangiblb  pbopebtt 
of  decedent. 

Under  Const.  1902,  §  168,  the  segregated  in- 
tangible property  of  estate  of  a  decedent  in 
the  hands  of  his  executors  is  taxable  under 
Segregation  Act  of  1915,  in  the  magisterial  dis- 
trict in  which  decedent  was  last  domiciled; 
the  decedent,  or  his  executors,  being  deemed  res- 
idents thereof  within  the  statute  for  purpose  of 
taxation. 


8.  Taxation  ^3s>844-^oubtb  havb  no  av- 

THOBITT  TO  BKlflT  PENAIiTIB8. 

As  penalties  or  interest  are  imposed  by 
statute  upon  taxpayers  who  are  in  default,  in 
order  to  Insure  prompt  payment  of  taxes,  which 
are  necessary  for  the  support  of  tlis  govexument* 
the  courts  have  no  authority  to  reUove  tazpay- 
ezs  herefrom. 

4.  Taxation    ^=s>628— Intbbest   on   unpaid 

PEBSONAL    PBOPEBTT    TAX;     ''OSOTTBD    TAX." 

Where  intangible  personal  property  taxes 
were  regularly  assessed,  taxpayer  who  refused 
to  pay  taxes  was  not  reauired  to  pay  interest 
thereon,  since  taxes,  having  been  assessed* 
were  not  "omitted  taxes,"  within  Code  1904,  i 
608,  as  amended  by  Acts  1914,  c  279,  Acts 
191d»  c.  491,  and  Acts  1918,  c.  254  and  since 
Code  1904,  f  636,  relating  to  hiterest  on  taxes, 
is  applicable  only  to  land. 

Error  to  Circuit  Court,  Culpeper  County. 

On  petition  for  rehearing.  Order  set  aside, 
in  so  far  as  it  awards  costs  against  plaintiff 
in  error.    Petition  denied. 

For  former  opinion,  see  99  S.  E.  673. 

PRENTIS,  J.  We  are  asked  to  reopen  tliis 
case  for  certain  reasons  stated  in  the  peti- 
tion, hut  inasmuch  as  the  points  urged  tiave 
all  been  fuUy  considered  and  determined* 
either  in  the  former  opinion,  by  other  deci- 
sions of  this  court,  or  by  statutes  which  need 
no  further  interpretation,  the  petition  will  be 
denied. 

The  petitioners  take  the  position  tliat  na 
obligation  rested  upon  them  to  list  the  de- 
cedent's property  for  taxation,  and  rely  upon 
a  number  of  statutes  relating  to  the  duties 
of  commissioners  of  the  revenue  and  exam- 
iners of  records,  apparently  concluding  there- 
from that,  because  these  offlcials  tailed  to 
observe  these  statutes,  they  were  wittiout 
fault,  and  hence  that  the  property  b^d  by 
them  as  executors  should  escape  taxation. 

In  this  connection  it  seems  pertinent  to 
quote  trom  Commonwealth  v.  SchmelZi  114 
Va.  364,  76  S.  E.  906: 

"Under  these  provisions  of  the  Oode^  if  there 
has  been  an  error  in  the  assessment  complained 
of  to  the  prejudice  of  the  taxpayer  (not  caused 
by  his  failure  or  refural  to  furnish  a  list  of 
his  property  to  the  commissioner  of  the  rev- 
enue), he  is  entitled  to  be  relieved  to  the  extjent 
of  the  erroneous  assessment.  If,  on  the  other 
hand,  the  error  in  the  assessment  or  in  the 
failure  to  assess  his  property  be  to  the  preju- 
dice of  tiie  state,  the  state  is  entitled  to  receive 
from  him  the  taxes  properly  aesessable  against 
him.  In  other  words,  the  taxpayer  who  comes 
into  court  under  these  sections  to  be  relieved 
from  paying  more  taxes  than  he  claims  he  ought 
to  pay  renders  himself  liable  in  that  proceed- 
ing to  pay  all  taxes  with  which  he  is  chargeable 
in  that  jurisdiction  upon  a  correot  assessment 
of  his  property.  This  is  the  practioe  in  some 
of  the  courts  of  the  state,  and  we  think  is  the 
proper  practice.  It  is  the  dnty  of  the  party 
who  seelEB  relief  under  these  statutes  (and  of 
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iproperty  taxable  in  that  jurisdiction.  If  he 
has  been  improperly  assessed  on  some  property, 
and  has  not  been  assessed  at  all  upon  other 
property  upon  which  he  is  assessable  with  tax- 
es, there  is  no  hardship— indeed,  it  is  only  just 
and  equitable — ^in  assessing  him  with  and  re- 
qnirln;  him  to  pay  all  the  taxes  with  which  be 
is  assessable  in  that  jurisdiction  as  a  condition 
to  granting  him  the  relief  sought  There  is  no 
difficulty,  in  a  proceeding  like  this  to  be  re' 
lievcd  from  an  erroneous  assessment,  for  the 
court  to  exanune  into  and  do  all  that  the  com- 
missioner of  the  revenue  is  required  to  do  un- 
der the  provisions  of  sections  508  and  509  of 
the  Code." 

It  serves  no  good  purpose,  then,  to  inquire 
whether  or  not  the  officials  charged  with  the 
duty  of  enforcing  the  tax  statutes  requiring 
proper  returns  performed  their  duty,  for 
when  the  case  was  heard  in  the  drcalt  court 
of  Cnlpeper  county  it  was  its  duty  to  enter 
an  order  requiring  the  petitioners  to  pay 
such  taxes  as  they  should  have  paid,  and 
this  without  reference  to  any  omissions,  de- 
fects, or  deficiencies  in  the  assessments  pre- 
viously made. 

Section  174  of  the  Constitution  provides, 
among  other  things,  that — 

''No  statute  of  limitations  shall  run  against 
any  daim  of  the  state  for  taxes  upon  any  prop- 
erty; nor  shall  the  failure  to  assess  property 
for  taxation  defeat  a  subsequent  assessment 
ioT  and  collection  of  taxes  for  any  preceding 
year  or  years,"  etc 

[1]  No  dereliction  of  the  examiners  of 
records  in  failing  to  report  the  property,  or 
of  the  commissioner  of  the  revenue  in  failing 
to  assess  it  for  taxation,  can  relieve  any 
taxpayer  of  his  own  duty  to  list  and  return 
bis  taxable  property  for  taxation;  nor  can 
such  concurring  failures  and  omissions  re- 
lieve any  of  the  property  from  its  Just  pro- 
portion of  the  tax  burdens,  which  are  intend- 
ed to  be  equal  and  uniform. 

[2]  It  is  claimed  that  under  the  segrega- 
tion act  (Acts  1915,  p.  119)  no  local  tax  can 
be  levied  upon,  the  property  of  John  F. 
Rixey's  estate  in  the  hands  of  his  executors, 
because  such  tax  can  be  only  assessed — 

"on  all  such  segregated  intangible  property  as- 
sessed to  the  residents  in  the  magisterial  dis- 
trict proposed  to  be  taxed  for  district  purposes, 
to  be  used  exclusively  for  the  construction  and 
repair  of  roads  included  within  the  magisterial 
district." 

We  think  this  point  is  fully  answered  in 
the  preceding  opinion,  and  that  either  John 
F.  Rixey  or  his  executors,  for  the  purpose 
of  taxation,  must  be  deemed  residents  of 
Stevensburg  magisterial  district,  within  the 
meaning  of  this  statute.  Any  other  construc- 
tion would  violate  section  168  of  the  Con- 
stitution, requiring  that  "all  taxes,  whether 
state,  local,  or  municipal,  shall  be  uniform 
upon  the  same  class  of  subjects  within  the 


general  laws,"  because  the  sitiis  of  thia 
property  for  taxation  is  still  in  that  district, 
and  the  taxes  thereon  must  be  unlfoarm  with 
the  taxes  imposed  upon  all  similar  property 
the  situs  of  which  is  in  that  district 

[3]  It  is  also  urged  that  no  penalties  or 
interest  should  be  added  to  the  taxes  which 
are  held  to  be  due.  As  penalties  and  inter- 
est are  imposed  by  statute  upon  taxpayers 
who  are  In  default,  in  order  to  insure  the 
prompt  payment  of  taxes  which  are  necessary 
for  the  support  of  the  government,  the  courts 
have  no  auhority  to  relieve  them  therefrom. 
The  citizen  who  desires  to  avoid  paying  snch 
penalties  and  interest  can  pay  the  tax  as- 
sessed promptly,  and  then  institute  the  pro- 
ceeding provided  by  statute  for  exoneration 
therefrom.  If  he  establishes  the  invalidity 
of  the  tax,  or  any  part  thereof,  the  state  or 
local  authorities  are  required  to  refund  the 
amounts  illegally  exacted.  If  he  declines  to 
pay  upon  the  ground  of  the  invalidity  of  the 
tax  assessed,  he  must  take  the  consequences 
if  his  litigation  results  unfavorably  to  him, 
and  one  of  these  inevitable  consequences  is 
that  he  must  pay  p^ialties  and  interest  upon 
taxes  lawfully  due  which  have  not  been 
promptly  paid. 

The  penalties  referred  to  are  not  penalties 
which  are  Imposed  f6r  failure  to  answer  in- 
terrogatories, or  to  return  lists,  but  the  penal- 
ties imposed  by  Code,  }  603,  which  applies  to 
all  taxpayers,  even  to  those  not  otherwise 
in  default,  who  fail  to  pay  their  taxes  on 
or  before  the  1st  day  of  December  of  each 
year.  This  penalty  is  not  imposed  by  the 
original  assessment,  but  it  always  accrues  for 
failure  to  pay  the  amount  due  by  that  date. 
In  this  case,  the  taxpayer  Dot  only  did  not 
promptly  pay  those  omitted  taxes  after  they 
had  been  assessed^  but  also  refused  to  pay 
the  taxes  for  1915,  1916,  and  1917,  which 
were  regularly  assessed  during  those  years, 
and  should  have  been  paid  on  or  before  the 
1st  day  of  Deceniber  in  each  year  in  order 
to  avoid  the  penalty. 

The  interest  is  controlled  by  section  508  of 
the  Code.  As  that  section  read  before  and 
after  the  amendment  of  1914  (Acts  1914,  p. 
486),  it  was  the  duty  of  the  commissioner 
of  the  revenue,  or  other  official,,  to  assesis 
omitted  taxes,  and  he  was  required  to  add 
interest  thereon  at  the  rate  of  6  per  cent 
per  annum,  except  in  cases  where  the  tax 
had  been  omitted  by  no  fault  of  the  person 
charged  vrith  the  tax;  so  that,  as  to  interest 
upon  omitted  taxes  assessed  prior  to  the 
amendment  of  that  section  by  the  acts  of 
1916  (page  826)  and  1918  (page  432), 
the  question  depends  upon  whether  or  not 
the  person  charged  with  the  tax  was  without 
fault  This  question  should  be  determined 
by  the  court  in  each  specific  case.  It  ap- 
pears to  have  been  properly  detennined  in 


territorial  limits  of  the  authority  levying  tlixe  \  this  case  against  the  taxpayer  by  the  trial 
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court  StkA  omitted  taxes  bear  Interest 
from  December  1st,  in  each  year. 

[4]  As  to  the  taxes  which  were  regnlarly 
assessed  for  1915^  1916,  and  1917,  they  are 
not  omitted  taxes,  and  there  is  no  statute 
requiring  interest  to  be  paid  thereon,  and 
hence  none  can  be  collected.  Code,  §  636,  re- 
lates only  to  interest  on  taxes  on  land  re- 
turned delinquent. 

So  much  of  the  order  heretofore  entered 
In  this  cause  as  awarded  costs  against  the 
plaintiffs  in  error  will  be  set  aside  and  an- 
nulled, and  the  case  remanded  to  the  trial 
court  for  such  further  orders  as  may  be  nec- 
essary and  proper. 

Rehearing  denied. 


(126  Va.  283) 

NELSON  COUNTY  ▼.  LOVING. 

SAME  y.  LEA  et  aL 

(Supreme  Court  of  Appeals  of  Virginia. 
Nov.  20,  1919.) 

1.  CONSTCTUnONAL  ULW  ^=»29  —  CONSTmj- 
TIONAL  PBOVISION  AS  TO  COlfPENSATIOR 
8EIiF-EXECI7TING>. 

Owner's  right  to  compensation  for  property 
taken  or  damaged  for  public  use  under  Const. 
1902,  f  68,  was  not  affected  by  absence  of  stat- 
utes providing  for  assessment  of  damages  by 
condemnation  proceedings,  under  3  Pollard's 
Code  1910,  f  944a,  subds.  2,  3;  the  constitu- 
tional provision  being  self-ezecutbg. 

2.  Counties  ^s»20S— Consent  or  stats  to 
SUE  county  fob  personal  injubies. 

A  county,  as  a  political  subdivision  of  the 
state,  cannot  be  sued  for  personal  injuries  with- 
out the  consent  of  the  state. 

3.  Eminent  domain  ^=s>70  —  Compensation 
fob  damages  to  pbopertt. 

Const.  1902,  f  58,  providing  that  no  "private 
property  shall  be  taken  or  damaged  for  public 
uses  without  just  compensation,"  held  to  ex- 
pressly confer  upon  all  private  owners  of  prop- 
erty the  right  to  just  compensation  upon  its 
being  damaged  for  public  use  by  the  action  of 
the  county  under  the  various  statutes  author- 
izing such  action  in  so  far  as  the  manner  of 
doing  or  letting  the  work  to  contract,  etc.,  is 
concerned. 

4.  Eminent  domain  ^=9271— Remedy  bt  be- 

COVEBT  of  damages. 

Under  Const.  1902,  {  58,  and  Code  1904,  §§ 
802,  834,  subd.  2,  and  sections  838,  840,  843, 
owner  of  land  damaged  by  construction  and 
grading  of  road  by  county  had,  by  necessary  Im- 
plication, the  right  to  sue  county  for  damages 
sustained  by  presenting  claims  to  board  of  su- 
pervisors and  appealing  from  disallowance  of 
claims. 

5.  Eminent  domain  ^=»270— Remedy  by  ac- 
tion ON  IMPLIED  CONTBACT  FOB  DAMAGES  TO 

PBOFEBTY. 

Owner  whose  land  has  been  damaged  by 
grading  of  road  by  county  may  waive  the  tort 


and  sue  county  in  assumpslton  impHed  eoDtract 
to  make  just  compensation  to  owner  for  private 
property  damaged  for  public  use  nnder  Const. 
1902,  §  58. 

6.  Tbial  ^=5>260n)— Instbuctions. 

Refusal  to  give  requested  instructions  mere- 
ly elaborating  proposition  of  law  stated  by 
given  instruction  was  not  error. 

7.  Eminent   domain   ^s»303  —  Measubb   of 

DAMAGES  to  BBALTT  INJUBED  BY  GBADINO  OF 
BOAD. 

In  action  for  damages  to  land  from  grading 
of  road,  where  the  gravamen  of  the  action  is 
damage  to  the  realty  itself,  and  not  the  damage 
suffered  in  the  use  and  occupation  of  the  prop- 
erty, the  measure  of  damages  is  the  injury  to 
the  market  value  of  the  property  when  due 
consideration  has  been  given  to  benefits  con- 
ferred. 

8.  APPEAI.  AND  KBBOB  ^S»1033(5)— EbBOB  FA- 
VOBABLB  TO  PLAINTIFF  IN  EBBOB. 

Party  who  asks  for  and  obtains  instruction 
cannot  be  heard  to  complain  upon  writ  of  er- 
ror that  the  instruction  was  more  favorable  to 
it  than  it  should  have  been. 

9.  Eminent  domain  ^s»307(3)  —  Daacages  to 
land  fbom  gbadino  of  boad. 

In  action  against  county  for  damage  to  land 
from  grading  of  road,  requested  instruction  held 
misleading  in  that  it  might  have  been  construed 
by  jury  as  forbidding  them  to  consider  any 
personal  inconvenience  to  owner  caused  by 
change  of  grade,  though  such  inconvenience  was 
a  special  injury  which  naturally  would  have 
iLffected  market  value  of  the  property. 

10.  Eminent  domain  ^s»303— Cost  of  steps 
and  bbtainino  walls  to  be  oonsidxbbd  in 
damages  fbom  gbadino  of  boad. 

In  action  against  county  for  damage  to  land 
from  grading  of  road,  the  cost  of  erecting  steps 
and  retaining  walls  made  necessary  by  change 
in  grade  were  elements  to  be  considered,  not  as 
separate  items  of  damages,  but  as  elements,  tak- 
en together  with  such  other  elem^its  of  damage, 
as  tended  to  show  whether  the  property  had  been 
depreciated  in  market  value. 

11.  Appeal  and  bbbob  ^s»171(1)— Thsobt  of 
cause  below. 

Where  case  is  tried  and  presented  to  appel- 
late court  on  assumption  of  certain  fact,  it  will 
be  taken  as  a  concluded  fact  by  the  appellate 
court. 

Error  to  Circuit  Court,  Nelson  Coimty. 

Actions  by  J.  O.  Loving  and  by  L.  L.  Lea 
and  another  against  Nelson  County.  Judg- 
ments for  plaintiffs,  and  defendant  brings 
error.    Affirmed. 

In  these  cases  the  respective  defendants 
in  error  (who  were  plaintiffs  in  the  court 
below  and  will  be  hereinafter  so  designated) 
filed  before  the  board  of  supervisors  of  the 
county  of  Nelson  their  respective  claims 
against  the  county  for  damages  for  aUeged 
injury  done  to  real  estate  owned  by  them 
respectively,   the   real  estate,  as   stated    in 
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their  accounts,  being  "damaged,  bat  not  tak* 
en,  by  reason  of  the  grading  of  the  new  ma« 
cadam  road  throngh  the  village  of  Lovlng- 
ston";  the  claim  of  stich  damages  in  each 
case  being  the  sum  of  $1,000. 

The  board  of  supervisors  disallowed  these 
claims,  and  thereupon  the  plaintiffs  appealed 
to  the  circuit  court  in  accordance  with  the 
statute  in  such  case  made  and  provided. 

In  the  circuit  court  there  was  a  demurrer 
to  such  claims  filed  by  Nelson  county  In  both 
cases,  in  which  the  grounds  of  demurrer 
were  stated  in  writing  as  follows: 

"And  for  grounds  of  said  demurrer  the  said 
defendant  comes  and  says  that  the  county  of 
Nelson  is  a  part  of  the  state  of  Virginia,  and 
that  a  state  cannot  be  sned  unless  as  allowed 
by  law,  and  that  suits  of  the  character  above 
are  not  allowed  by.  law,  and  therefore  the  said 
suit  should  be  dismissed." 

The  demurrer  was  overruled  by  the  court 
below,  and  thereupon  the  county  entered  in 
each  case  the  plea  that  it  did  "not  owe  the 
damages  in  the  plaintiff's  claim  alleged,'*  and 
upon  that  issue  there  was  a  trial  by  Jury  of 
the  two  cases,  heard  together,  resulting  in 
verdicts  and  Judgments  in  favor  of  the  plain- 
tiffs for  the  sum  of  $575  in  the  first  above 
entitled  case  and  $885  in  the  second  above 
entitled  case. 

It  was  shown  in  evidence  that  Lovingston 
is  an  unincorporated  village,  that  the  work 
of  grading  and  constructing  the  macadam 
road  aforesaid  was  done  by  Nelson  county 
under  the  supervision  of  the  state  highway 
commission,  acting  under  and  in  accordance 
>\'ith  the  general  law  of  the  state  on  that 
subject ;  that  the  grade  of  the  macadam  road 
aforesaid  does  not  exceed  7  per  cent,  which 
is  the  maximum  allowed  by  law,  but  it  is  dif- 
ferent from  and  cut  down  the  old  grade  of 
the  road  an  average  of  3  feet  in  ftont  of  the 
property  of  the  plaintiff  Loving,  which  is  a 
hotel  in  Lovingston  located  on  the  side  of 
said  road,  and  4  to  4%  feet  in  the  highest 
place  in  front  of  the  storehouse  of  the  plain- 
tiffs L.  Lu  and  W.  B^  Lea,  but  not  so  much 
at  the  back  thereof,  such  storehouse  being 
also  located  in  Lovingston  on  the  side  of 
such  road;  that  there  was  no  change  of  the 
location  of  said  road  in  the  locality  In  ques- 
tion except  of  its  grade  line;  and  that  no 
part  of  the  lots  of  the  plaintiffs  was  taken. 

A  considerable  number  of  witnesses  were 
examined  both  for  the  plaintiffs  and  for  the 
county.  This  testimony  on  both  sides  of  the 
case  is  in  the  main  directed  to  the  question 
of  what  was  the  difference,  if  any,  in  the 
market  value  of  the  respective  properties  Im- 
mediately before  and  imihediately  after  such 
change  of  grade  of  the  road;  the  difference 
In  such  market  value  being  stated  by  most 
of  the  witnesses  testifying  on  the  subject 
as  the  amount  of  the  damages  to  euch  prop- 
erties estimated  by  them,  respectively.  These 
estimates,  as  is  usual  in  such  cases,  varied 


widely.  It  is  sufficient  to  say  of  them  that 
many  of  the  estimates  of  the  witnesses  for 
the  plaintiffs  much  exceeded  the  amounts  al- 
lowed by  the  verdicts  of  the  Jury  aforesaid. 
There  was  some  testimony  for  the  plaintiffs 
to  the  effect  that  the  respective  properties 
were  rendered  more  inconvenient  of  access 
by  the  lowering  of  the  grade  aforesaid  of 
the  road  along  by  the  buildings  thereon,  ne- 
cessitating the  erection  of  retaining  walls  to 
hold  the  banks  next  to  the  road  and  of  steps 
to  enter  the  fronts  of  the  respective  build- 
ings, the  exi)ense  of  such  construction  being 
stated  by  the  most  Important  witnesses  for 
plaintiffs,  and  of  a  railing  in  front  of  the 
Lea  store,  as  making  up  the  larger  part  of 
their  estimates  of  the  depreciation  in  market 
value  aforesaid,  to  which  they  added  some- 
thing in  consideration  of  the  inconvenience 
and  risk  of  injury  to  persons  going  up  and 
down  the  steps  and  the  probable  loss  of  cus- 
tom at  the  store  and  hotel  because  of  the 
disinclination  of  patrons  to  go  in  and  out  and 
up  and  down  the  elevation  from  the  road  as 
newly  graded,  to  and  from  the  respective 
buildings,  as  compared  with  such  exit  and 
entrance  to  and  from  the  road  on  its  old 
grade,  the  latter  having  been  on  the  same 
level  with  the  front  of  the  hotel  of  Loving 
and  on  a  grade  of  18  inches  above  the  front 
of  the  store  of  the  Leas. 

There  is  one  difference  between  the  above- 
entitled  cases  which  should  be  mentioned. 
In  the  first  above  entitled  case  the  hotel 
building  has  been  standing  for  many  years, 
long  antedating  the  change  in  grade  line  of 
the  road  aforesaid,  having  been  built  with 
a  view  to  the  old  grade  line  of  the  road  afore- 
said. In  the  second  above  entitled  case  the 
store  building  was  constructed  very  recently, 
namely,  in  1917-18,  between  the  time  of  the 
surveying  of  the  road  preparatory  to  its 
diange  of  grade  and  the  time  of  the  actnal 
work  of  such  change  of  grade ;  and  the  store 
building,  which  cost  between  $9,000  and  $10,- 
000,  i^as  erected  by  the  Leas  with  reference 
to  the  grade  line  given  them  by  the  person 
in  charge  of  the  work  for  the  county  (the 
person's  authority  so  to  do  not  being  ques- 
tioned on  the  trial  of  the  case  in  the  court 
below  so  far  as  the  record  shows,  and  not 
questioned  in  the  assignments  of  error  by  the 
county  before  us),  which  was  18  inches  only 
below  the  old  grade  of  the  road;  whereas, 
after  the  store  building  was  erected,  the  coun- 
ty changed  this  grade  line  to  the  grade  line 
finally  used  as  aforesaid,  which  was  from  4 
to  4^  feet  below  such  old  grade  in  the  high- 
est place  in  front,  but  not  so  much  at  the 
back  of  the  store  building  as  aforesaid. 

The  court  below  gave  only  two  Instructions 
to  the  Jury,  the  first  of  which,  copied  below, 
was  given  at  the  instance  of  the  plaintiffs 
in  both  cases,  and  the  next  of  which,  also 
copied  below,  was  given  at  the  instance  of 
the  defendant,  the  county  of  Nelson,  in  both 
Such  instructions  were  as  follows: 
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No. .  1.  "The  cotirt'  instructa  the  Jury  that, 
(f  they  believe  from  the  evidence  that  the  de- 
ifendaut  changed  or  caused  to  be  changed  the 
grade  of  the  streeta  or  roadways  in  front  and 
on  the  side  of  the  plaintiff's  property  or  either 
of  them»  leaving  the  lot  of  the  plaintiffs  and 
the  building  thereon  (which  had  been  built  with 
reference  to  grade  theretofore  existing,  or  a 
grade  given  the  plaintiffs  by  the  engineer  in 
charge  of  said  work)  up  on  a  bank  above  the 
said  streets  or  roads,  and  so  damaged  the  prop- 
erty of  the  plaintiffs,  they  must  find  for  each 
plaintiff  such  sum  as  they  may  be  of  opinion 
from  the  evidence  such  plaintiff  is  entitled  to, 
not  exceeding  the  sum  of  $1,000  to  each  of 
them." 

No.  2.  "The  court  instructs  the  jury  that  in 
determining  from  the  evidence  whether  or  not 
the  plaintiffs  have  been  damaged  by  the  change 
In  the  grade  occasioned  by  the  public  improve- 
ment made  in  the  streets  of  the  village  of  Lov- 
ingston,  Nelson  county,  Va.,  adjacent  to  the 
property  of  the  plaintiffs,  they  will  take  into 
consideration  the  benefits,  if  any,  derived  there- 
from as  a  whole,  and  if  they  believe  from  the 
evidence  that  the  market  value  of  the  said  prop- 
erty was  as  much  immediately  after  the  grade  in 
the  said  streets  had  been  so  changed  as  it  was 
immediately  before,  not  knowing  it  was  to  be  so 
changed,  that  they  should  find  for  the  defend- 
ant." 

The  defendant  county,  however,  asked  for 
the  following  instructions,  all  of  which  were 
refused  by  the  court,  namely: 

Instruction  A.  "The  court  instructs  the  jury 
that  in  consideration  whether  the  plaintiff  is 
entitled  to  any  damages  they  cannot  take  sep- 
arate items  of  cost  and  award  damages  for  them, 
and  add  them  together  and  say  that  is  the  dam- 
age suffered,  nor  can  there  be  a  recovery  for 
any  specific  item  of  damage  as  sucfi,  but  all 
of  them  are  to  be  taken  together  as  elements 
tending  to  show  whether  the  property  has  been 
depreciated  in  value  when  considered  in  connec- 
tion with  the  benefits. 

^'The  law  has  given  another  rule  for  measur- 
ing damages,  as  follows:  The  market  value  of 
the  property  before  the  damage  and  unaffected 
by  it  and  its  market  value  with  the  grade  as 
affected  by  it" 

Instruction  B.  "The  court  instructs  the  jury 
that,  in  suits  for  damages  arising  from  the 
change  of  the  grade  in  the  streets  of  a  village, 
in  considering  whether  or  not  the  owners  of  ad- 
jacent properties,  none  of  which  was  taken, 
have  been  injured  thereby,  they  cannot  take 
into  consideration  any  personal  inconvenience 
to  the  owners  of  said  properties  or  any  mem- 
bers of  their  families." 

Instruction  C.  "The  court  instructs  the  jury 
that  In  such  cases  as  are  referred  to  in  instruc- 
tion B  they  cannot  take  into  consideration  any 
inconveniences  to  the  customers  of  the  owners 
of  said  properties,  or  to  any  other  persons,  un- 
less they  shall  believe  from  the  evidence  that 
sach  inconveniences  affected  the  mai^et  value  of 
said  properties." 

Instruction  D.  **The  court  instructs  the  jury 
that  the  law  does  not,  however,  authorize  a 
remedy  for  every  diminution  in  the  value  of  the 
property  that  is  caused  by  a  public  improve- 
ment. The  damage  for  which  compensation  is 
to  be  made  is  a  damage  to  the  property  itself. 


and  does  not  include  a  mere  infrlnfement  of 
the  owner's  personal  pleasure  or  enjoyment. 
Merely  rendering  private  proper^  less  desirable 
for  certain  purposes  or  even  causing  personal 
annoyance  or  discomfort  in  its  use  will  not  con- 
stitute the  damage  to  property  contemplated  by 
law;  but  the  property  itself  must  suffer  some 
diminution  in  substance,  or  be  rendered  intrinsi- 
cally less  valuable,  by  reason  of  the  public  im- 
provement. 

"Therefore,  if  the  jury  shall  believe  from  the 
evidence  in  these  cases  that,  although  the  plain- 
tiffs' property  may  have  been  rendered  less  de- 
sirable for  certain  purposes,  causing  them  per* 
sonal  annoyance  and  discomfort  in  its  use,  and 
rendered  less  accessible  than  prior  to  the. im- 
provement, but  if  you  shall  further  believe  from 
the  evidence  that  the  property  itself  has  not 
suffered  some  diminution  in  substance  or  ren- 
dered intrinsically  loss  valuable  by  reason  of 
the  public  improvement,  then  yon  shall  find  for 
the  defendant." 

Instruction  E.  "The  court  further  instructs 
the  jury  that,  although  you  may  believe  from 
the  evidence  that  the  property  itself  of  the  plain- 
tiffs has  been'  damaged  by  reason  of  the  public 
improvements,  yet  in  assessing  such  damages, 
if  any,  you  shall  not  take  into  consideration 
or  as  an  element  thereof  the  cost  of  erecting 
the  cement  steps  and  retaining  walls  around  the 
plaintiffs'  property,  if  you  shall  further  belieye 
from  the  evidence  that  the  land  or  ground  upon 
which  said  proposed  steps  or  walls  is  to  be  erect- 
ed is  the  property  of  the  defendant.  Nelson 
county." 

S.  B.  Whitehead,  of  Lovingston,  and  Bd- 
ward  Meeks,  of  Amherst;  for  plaintiff  in^ 
error. 

Gaskie  &  Caskie,  of  Lynchburg,  and  Wm. 
Kinckle  All^,  of  Amherst,  for  defehdants  In 
error. 

SIMS,  J.  (after  stating  the  facts  as  above). 
The  questions  presented  for  our  decision  by 
the  assignments  of  error  in  the  above-entlUed 
cases  will  be  disposed  of  in  their  order  as- 
stated  below: 

L  Is  the  defendant  comity  liable  to  the 
plaintiffs  for  consequential  damages  arising 
from  the  change  of  grade  of  the  public  road 
made  since  the  present  Constitution  of  the 
state  went  into  effect  (it  being  conceded  that 
the  work  complained  of  was  confined  to  the 
original  right  of  way  for  the  road  lawfully 
acquired,  and  that  the  work  was  done  by  the 
county  SLB  authorised  by  law)  7 

Section  58  of  the  state  Ck>n8titution  pro- 
vides, in  effect,,  that  no  "private  property 
shall  be  taken  or  damaged  for  public  uses 
without  just  compensation."  The  prior  Con- 
stitution of  the  state  (article  6^  i  14)  con- 
tained the  same  proTision  as  to  the  taking 
of  private  property  for  public  uses;  the 
words  "or  damaged"  being  inserted  for  the 
first  time  in  the  present  Gonstitation*  which 
went  into  effect  July  10,  1902. 

[1]  The  change  of  grade  of  the  public  road, 
and  the  consequential  damages  alleged   to- 
have    been    occasioned,    occurred    in    IftlS. 
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There  was  then  no  protision  of  statute  for 
the  assessment  of  such  damages  by  condem- 
nation proceedings.  See  subsections  2  and 
3, 1  944a,  3  Pollard's  Code,  1910,  as  compared 
with  section  2,  Acts  1904,  p.  191  (Code  1904, 
f  944a).  The  absence  of  legislation  on  the 
subject  does  not,  however,  affect  the  question 
under  consideration;  for,  as  decided  by  this 
court  in  Swift  &  Co.  v.  Newport  New^  105 
Va.  108,  at  page  116.  52  S.  B.  821,  3  L.  R.  A. 
(N.  S.)  404,  section  58  aforesaid  of  the  Con- 
stitution "is  self-executing." 

[2]  It  is  also  decided  by  the  case  last  cited 
that  a  municipal  corporation  is  liable  for 
damages  to  private  property  occasioned .  by 
the  change  of  grade  of  its  streets.  But  It  is 
urged  in  behalf  of  the  defendant  county  that 
It  has  been  for  a  long  while  firmly  settled  in 
this  state  that  the  counties  of  the  common- 
wealth stand  upon  a  different  footing  with 
respect  to  liability  for  damages,  and  that, 
although  it  has  been  for  some  time  settled 
that  municipal  corporations  are  liable  in  suits 
for  damages,  counties  are  not  so  liable  if 
the  cause  of  action  arises  from  a  tort  The 
position  taken  for  the  defendant  county  is. 
In  substance,  that  the  county,  being  a  politi- 
cal subdivision  of  the  state,  occupies  the  same 
position  with  respect  to  suits  against  it  that 
the  state  does,  and  that  it  cannot  be  sued  with- 
out the  consent  of  the  state,  that  the  state 
has  consented  to  the  suing  of  counties  "on 
contracts,"  but  not  on  causes  of  action  **based 
on  torts,*'  and  4  Minor's  Inst  pt  1,  p.  493, 
15  C.  J.  568,  Fry  v.  County  of  Albemarle, 
86  Va.  195,  9  S.  E.  1004,  19  Am.  St  Rep.  879, 
and  Stuart  v.  Smith-Courtney  Co.,  123  Va. 
231,  96  S.  E.  241,  are  cited  to  sustain  such 
position.  This  position  is  well  taken  so  far 
as  suits  or  claims  for  damages  for  personal 
Injuries  are  concerned.  Touching  the  dam- 
ages claimed  in  the  cases  before  us,  however. 
It  only  presents  the  question  we  have  under 
consideration  in  another  form,  and  that  is 
this: 

2.  Has  the  state,  by  the  constitutional  pro- 
vision aforesaid  (section  58  of  the  Constitu- 
tion), and  by  the  statutes  which  authorize 
counties  to  be  sued  (section  802  of  the  Code) 
and  claims  to  be  asserted  against  counties 
(section  834,  subsec  2  and  sections  836,  838, 
840,  and  843  of  the  Cod^,  by  necessary  im- 
plication consented  that  the  counties  of  the 
state  may  be  sued  for  injury  to  private  prop- 
erty "damaged"  by  them  "for  public  uses"? 

In  the  case  of  County  of  Chester  v.  Brewer 
117  Pa.  647,  12  Ati.  577,  2  Am.  St  Rep.  718^ 
the  provision  of  the  C^onstitution  of  Pennsyl- 
Tania  under  construction  was  as  follows : 

"Municipal  an<j[  other  corporations  and  in- 
dividuals invested  with  the  privilege  of  taking 
private  property  for  public  use  shall  make  just 
compensation  for  property  taken,  injur^,  or 
destroyed  by  the  construction  or  enlargement  of 
their  works,  highways,  or  improvements.  *  *  ^" 


The  court  said  that  the  proylalon  of  the 
Gonstituticm  quoted-^ 

«♦  •  •  -,^ng  intended  to  embrace  ♦  ♦  •  every 
corporation  and  individual  in  the  state  clothed 
with  the  power  of  taking  private  property  for 
public  use.  It  is  true  counties  do  not  possess 
this  power  in  its  general  or  enlarged  sense ;  yet 
it  is  equally  clear  that  they  do  possess  it  to  a 
limited  extent  in  the  matter  of  opening  roads 
and  constructing  bridges.  We  need  not  elabo- 
rate so  plain  a  proposition." 

And  the  court  held  the  county  liable  for 
consequential  damages  caused  by  the  erection 
of  the  abutments  of  a  bridge  some  14  feet 
above  the  grade  of  the  street  in  front  of 
plaintifiTs  house,  although  there  was  no  stat- 
ute on  the  subject  suppleiiiehtlng  the  consti- 
tutional provision  aforesaid. 

See  to  the  same  effect  Dallas  County  v. 
DiUard,  156  Ala.  354,  47  Souths  135,  18  L.  R. 
A.  (N.  S.)  884,  where  a  constitutional  pro- 
vision in  the  same  language  as  that  of  the 
Pennsylvania  Constitution  above  quoted  was 
involved,  and  where  the  county  was  held 
liable  for  consequential  damages  to  abutting 
property  due  to  a  change  of  grade  of  a  public 
road.  And  in  that  case  also  there  was  no 
statute  on  the  subject  supplementing  the  con- 
stitutional provision  under  consideration. 

In  Layman  v.  Beeler,  113  Ky.  221,  67  S. 
W.  995,  the  constitutional  provision  involved 
was  as  follows: 

''Municipal  and  other  corporationBy  and  in* 
dividuaJs  invested  with  the  privilege  of  taking 
private  property  for  public  use,  shall  make  just 
compensation  for  property  taken,  injured  or  de- 
stroyed by  them.    •    •    • " 

The  consequential  damages  claimed  by  the 
plaintiff  were  due  to  the  change  of  grade  of 
a  public  road  abutting  upon  which  the  plain- 
tlfPs  property  was  located.  The  county  de- 
fended on  the  ground  "that  the  county  was 
not  liable  to  an  action  for  tort,"  and  the  court 
said: 

"This,  as  a  general  proposition,  is  true,  and 
there  is  no  liability  upon  the  part  of  the  county 
unless  it  be  authorized  expressly  or  by  neces- 
sary implication  of  statute  [citing  a  Kentucky 
case].  The  question  Is:  Was  there  such  an  au- 
thorisation in  the  case  at  bar?  *' 

The  court  thereupon  quotes  the  constitu- 
tional provision  last  above  quoted  and  holds, 
in  effect,  that  such  constitutional  provision 
Imposed  a  liability  for  the  damages  and  by 
necessary  implication  authorized  the  suit. 

It  seems  to  us  that  the  provision  of  section 
58  of  the  Virginia  Constitution  is  more  plain- 
ly universal  in  its  Intendment  of  application, 
as  evidenced  by  the  language  employed,  than 
is  true  of  the  constitutional  language  con- 
strued in  the  three  cases  next  above  men- 
tioned. There  the  Ck)nstitutions  in  question 
descended  into  the  express  designation  of 
^corporations"  as  well  as  "individuals"  as 
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being  liable  to  make  the  comiieiisatlon  In 
question.  The  Virginia  Gonstittution  is  not 
obscured  in  its  meaning  by  any  need  of  con- 
sidering whether  counties  are  included  in 
any  particular  classes  which  are  designated. 
The  Tery  language  employed  at  once  an- 
nounces that  it  is  not  any  particular  classes 
of  individuals  or  corporations  against  which 
the  constitutional  provision  is  directed,  but 
that  it  is  adopted  as  a  guaranty  in  favor  of 
all  private  property  by  whatsoever  instrumen- 
tality taken  '*or  damaged"  for  public  uses. 
And  the  same  is  true  of  the  constitutional 
provicdons  involved  in  the  cases  to  which  we 
fihall  now  refer. 

In  Tyler  v.  Tehama  County,  109  CaL  618, 
42  Pac.  240,  the  later  constitutional  provision 
in  question  was  as  follows: 

•*  •  •  ♦  Private  property  shall  not  be  taken 
or  damaged  for  public  use  without  just  compen- 
sation having  been  first  made  or  paid  into  court 
for  the  owner." 

The  preceding  Constitution  of  that  state 
contained  the  same  provision  as  to  the  taking 
only  of  private  property ;  the  words  "or  dam- 
aged*' being  added  to  the  later  Constitution 
under  which  the  case  arose.  The  court  held 
the  county  liable  for  consequential  damages 
to  plaintiff's  adjacent  property  due  to  the 
construction  of  the  abutments  of  a  bridge  as 
authorized  by  the  board  of  supervisors  of 
the  county  not  located  along  the  line  of  the 
public  road,  being  on  the  land  of  the  plaintiff 
abutting  upon  the  road,  but  accepted  and  re- 
tained by  the  county  after  its  completion. 
The  corurt  said: 

"Assuming  for  the  present  that  the  acts  of 
the  board  of  supervisors  were  authorized  ana 
lawful,  the  first  question  to  be  determined,  then, 
is  whether  the  county  is  liable  for  the  conse- 
quential injuries  caused  by  the  construction  of 
the  bridge.  ♦  ♦  •  It  is  undoubtedly  true  that 
at  common  law  an  action  does  not  lie  against  a 
county,  and  that,  in  the  absence  of  some  con- 
stitutional or  statutory  provision,  counties  are 
to  be  treated  as  political  divisions  of  the  state, 
created  for  convenience,  and  not  liable  for  dam- 
ages caused  by  the  neglect  of  their  officers  or 
agents"— citing  Crowell  v.  Sonoma  Co.,  25  CaL 
313,  decided  prior  to  the  later  Constitution. 

The  court  then  quotes  the  provisions  of  the 
former  and  also  of  the  later  Constitution,  and 
discusses  a  number  of  decisions,  some  of  that 
state  and  some  other  Jurisdictions,  all,  how- 
ever, against  municipal  or  private  corpora- 
tions.   The  opinion  then  proceeds  as  follows : 

"I  think  the  injuries  here  complained  of  are 
clearly  within  the  constitutional  provision  above 
cited  [that  of  the  later  Constitution]  as  con- 
strued in  the  cases  above  noticed ;  and,  if  so,  I 
see  no  reason  why  the  plaintifTs  damages  may 
not  be  recovered  from  the  county,  since  the  stat- 
ute expressly  authorizes  counties  to  sue  and  be 
sued.  All  the  California  cases  cited  by  counsel 
for  respondent,  except  Crowell  v.  Sonoma  Co., 
were  for  personal  injuries ;  and  counsel  contends 


that  the  same  principle  applies  in  eases  of  injury 
to  property,  and  that  therefore,  upon  the  autiior> 
ity  of  the  cases  dted,  the  county  is  not  liable. 
It  was  so  said  in  CroweU  v.  Sonoma  Co.,  and 
under  the  old  Constitution  that  was  doubtless 
true ;  but  the  change  in  the  Constitution  in  the 
respect  we  have  discussed  [the  addition  of  the 
words  'or  damaged']  creates  a  dear  distinction 
between  damages  to  property  and  damages  for 
personal  injuries." 

The  court  in  the  case  last  cited  held  that 
such  case  fell  within  the  same  principle  as 
if  the  bridge  had  been  constructed  on  the 
line  of  and  within  the  right  of  way  of  the 
public  road  as  previously  established,  be- 
cadse  of  the  fact  that  the  bridge  was  accept- 
ed by  the  board  of  supervisors  after  its  com- 
pletion, notwithstanding  its  location  afore- 
said. 

Concerning  the  absence  in  the  statute  law 
of  any  express  provision  giving  a  remedy  to 
one  whose  property  is  damaged  for  public 
use  without  compensation,  and  referring  to 
the  amendment  of  the  former  Constitution 
by  tho  addition  of  the  words  "or  damaged" 
included  in  section  58  aforesaid  of  the  pres- 
ent Constitution  of  Virginia,  the  following 
is  said  in  Swift  &  Co.  v.  Newport  News,  su- 
pra, 105  Va.  at  pages  114,  115,  52  S.  E.  821, 
824  (3  L.  R.  A.  [N.  S.]  404) : 

"It  was  the  design  of  the  amendment  to  our 
Constitution  under  consideration  to  remove  an 
existing  mischief,  viz.  the  damaging  of  private 
property  for  public  use  without  just  compensa- 
tion, and  a  constitutional  provision  should  never 
be  construed  as  dependent  for  its  efficiency  and 
operation  upon  legislative  will.  6  A.  &  E.  Ency. 
L.  913,  and  authorities  cited.  So  that,  when 
the  provision  of  a  Constitution,  as  does  ours, 
•  •  •  forbids  damage  to  private  property,  and 
points  out  no  remedy,  and  no  statute  affords  one, 
for  the  invasion  of  the  right  of  property  thus 
secured,  the  provision  is  self-executing,  and  the 
common  law,  which  provides  a  remedy  for  every 
wrong,  wiU  furnish  the  appropriate  action  for 
the  redress  of  such  grievance.  6  A.  &  E.  Ency. 
L.  013,  and  authorities  dted  in  note.' 
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[8]  We  are  of  opinion,  therefore,  that  the 
provision  of  section  58  of  our  Constitution 
aforesaid  has  expressly  conferred  upon  all 
private  owners  of  property  the  right  to  "Just 
compensation"  upon  its  being  **damaged"  for 
public  use  by  the  action  of  the  counties  un- 
der the  various  statutes  authorizing  such 
action  In  so  far  as  the  manner  of  doing  or 
letting  the  work  to  contract,  etc;.  Is  con- 
cerned. 

[4]  As  to  the  remedy:  The  counties  are 
made  bodies  corporate  by  statute  in  Virginia, 
and  may  sue  and  be  sued  as  provided  by 
such  statute  law.  Section  802,  Code.  It  is 
significant  that  such  section  of  the  Code 
specifies  what  character  of  suits  counties 
may  bring  in  their  own  names,  namely,  "for 
forfeitures,  fines  or  penalties  given  by  law 
to  such  counties,  or  upon  contracts  made 
with  them,"  but  places  no  restriction  on  the 
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against  them,  merely  providing  that  such 
right  of  suit  is  subject  to  the  provisions  of 
section  843  of  the  Code.  Tliat  section,  in 
substance,  is  to  the  effect  that,  if  a  daim  is 
presented  to  the  board  of  supervisors  of  any 
county  and  disallowed  In  whole  or  in  part, 
there  shall  be  no  further  proceedings  in  as- 
sertion of  the  claim  against  the  county,  un- 
less by  appeal  from  such  decision.  The 
claims  in  the  cases  before  us  were  presented 
to  the  board  of  supervisors  of  the  defendant 
county,  disallowed,  and  appeals  were  taken 
to  the  court  below,  as  set  forth  In  the  state- 
ment preceding  tliis  opinion.  We  are  of 
opinion,  therefore,  that  by  said  constitution- 
al and  statute  law  the  state  has  by  necessa- 
ry implication  consented  that  the  counties  of 
the  state  may  be  sued  to  enforce  the  right 
aforesaid  conferred  by  the  Constitution,  and 
that  the  remedy  pursued  by  the  plaintiffs  of 
presenting  the  claims  to  the  board  of  super- 
visors and  by  appeal  upon  the  disallowance 
of  the  claims  by  such  board,  as  set  forth  in 
the  statement  preceding  this  opinion,  being 
in  accordance  with  subsection  2  of  section 
834,  and  sections  836^  838,  840,  and  843  of 
the  Ck)de,  was  allowed  by  such  statute  law 
in  lieu  of  the  remedy  by  action  against  the 
county  for  the  damages  in  question. 

[5]  Such  being  our  conclusion,  it  might 
be  considered  as  immaterial  whether  the 
right  of  action  or  procedure  of  the  plaintiffs 
be  regarded  as  "on  contract"  or  "in  tort," 
but,  as  the  assignments  of  error  present  that 
question  for  our  decision,  as  that  question 
has  been  fully  argued  before  us,  and  as  its 
decision  may  be  of  practical  importance  in  re- 
moving future  controversy  over  this  ques- 
tion of  procedure  in  like  cases  which  may 
hereafter  arise,  we  feel  that  we  should  an- 
nounce our  opinion  thereon,  and  it  is  this: 
We  are  of  opinion  that  but  for  the  statute 
law  aforesaid,  which  affords  an  adequate 
remedy  for  the  recovery  of  claims  against 
the  counties,  either  an  action  of  indebitatus 
assumpsit  would  lie  on  the  quasi  contract 
implied  in  law  from  the  obligation  imposed 
on  the  defendant  county  by  the  constitution 
to  make  "Just  compensation"  in  the  premis- 
es (Clark  on  Contracts  [1894  Ed.]  f  311,  pp. 
752-755,  and  section  313,  p.  756;  13  C.  J. 
244,  255),  or  an  action  of  trespass  on  the 
case  would  lie  (Swift  &  Co.  v.  Newport  News, 
supra,  105  Va.  at  page  115,  52  S.  E.  821,  3 
I/.  R.  A.  [N.  S.]  404).  Accurately  speaking, 
the  cause  of  action  in  each  of  the  cases  be- 
fore us  arose  from  the  disturbance  or  viola- 
tion of  the  plaintiff's  right  which  the  law 
created  as  aforesaid,  which  is  a  tort  (26  A. 
&  E.  Ency.  L.  [1st  Ed.]  p.  72);  but  in  such 
ctise  a  plaintiff,  under  the  well-settled  rule 
OB  the  subject,  may  waive  the  tort  and  sue 
in  assumpsit  on  the  contract  which  the  law 
implies  (Nelson  Ck>unty  v.  Coleman,  101  S.  E. 
413,  this  day  decided ;  Burks'  PL  &  Pr.  f  85, 


by  presentation  of  an  account  before  the 
board  of  supervisors,  etc,  in  pursuance  of 
the  aforesaid  statute  law  on  that  subject  is 
thereby  permitted  In  lieu  of  either  of  the 
forms  of  action  aforesaid. 

We  come  now  to  the  questions  presented  to 
us  for  decision  arising  upon  the  givhig  and 
refusal  of  instructions.  These  instructions 
ai^ear  in  the  statement  preceding  this  opin- 
ion. 

8.  The  objection  of  the  defendant  county 
to  the  Instruction  No.  1,  given  at  the  in- 
stance of  the  plaintiffs,  is  merely  the  same 
as  that  which  has  been  above  considered 
and  disposed  of,  namely,  in  substance,  that 
the  county  could  not  be  sued  in  cases  of  the 
character  of  those  before  us. 

4.  The  defendant  county  complains  of  the 
refusal  of  the  trial  court  to  give  instructions 
A,  B,  C,  D,  and  E. 

[6]  An  examination  of  these  instructions 
discloses  that  they  all  merely  elaborate  the 
proposition  of  law  that  in  these  cases  the 
sole  measure  of  damages  which  the  jury 
could  consider  was  the  difference,  if  any,  be- 
tween the  market  value  of  the  property  "im- 
mediately after"  the  grade  had  been  chang- 
ed as  compared  with  such  value  ''immedi- 
ately before"  such  change.  This  statement 
of  the  law  was  given  to  the  jury  by  instruc- 
tion No.  2,  which  was  granted  at  the  in- 
stance of  the  defendant  county;  and  the 
jury  were  thereby  told  that,  if  they  believed 
from  the  evidence  that  no  such  difference  in 
market  value  existed,  they  should  find  for 
the  defendant  That  comprehended  all  and 
more  than  all  of  the  situations  stated  in  de- 
tail in  the  several  instructions  which  were 
asked  and  refused  as  aforesaid.  This  sin- 
gle consideration  is  sufficient  to  demonstrate 
that  the  trial  court  committed  no  error  in 
refusing  the  instructions  under  considera- 
tion. If  a  party  litigant  had  a  right,  in  ad- 
dition to  having  the  jury  instructed  on  his 
theory  of  the  case,  to  require  that  other  in- 
structions be  given  to  the  effect  that  this 
state  of  facts,  or  that,  or  the  other,  does  not 
present  a  case  which  falls  within  the  theory 
of  the  instructions  given,  there  would  be  no 
end  to  the  instructions  to  which  a  litigant 
would  be  entitled.  Such  a  practice  of  need- 
less multiplication  of  instructions  has  been 
often  condemned  by  this  court. 

[7]  We  may  add  that,  these  not  being  cas- 
es where  the  gravamen  of  the  action  or  com- 
plaint is  damage  suffered  in  the  use  and  occu- 
pation of  the  property  (Virginian  R.  Co.  v. 
London,  114  Va.  834,  344,  76  S.  E.  306),  but 
of  damage  to  the  realty  itself,  injury  to  the 
market  value  of  the  property,  when  due  con- 
sideration has  been  given  to  benefits  confer- 
red, is  the  true  measure  of  damages ;  and  if 
instruction  No.  2  had  not  been  asked  for  or 
given,  it  would  have  been  entirely  proper  for 
the  court,  in  the  absence  of  any  issue  as  to 
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what  benefits  should  and  what  benefits 
should  not  be  considered,  to  have  given  in- 
structions A,  0,  and  D  In  lieu  of  such  an 
Instruction  as  No.  2;.  for  the  court  would 
thereby,  in  effect,  although  in  a  circuitous 
way,  ha  ye  given  the  jury  the  same  statement 
of  the  law  which  is  more  tersely  stated  in 
Instruction  No.  2.  But  No.  2  instruction 
having  been  given,  A,  C,  and  D  instructions 
became  superfluous. 

Whether  instruction  No.  2  was  too  favor- 
able to  the  defendant  county  and  was  not  as 
favorable  to  the  plaintiffs  as  it  should  have 
been  is  another  question;  for  under  that  in- 
struction the  Jury  were  at  liberty  to  charge 
the  plaintiffs  with  all  general  benefits  due 
to  the  improved  road  which  the  community 
in  general  will  enjoy  in  common  with  the 
plaintiffs,  and  if  these  were  found  by  the 
Jury  to  enhance  the  market  value  of  the 
property  of  the  plaintiffs  more  than  the  (spe- 
cial injury,  to  it  of  cutting  down  the  grade 
of  the  road  necessitating  walls  and  steps  to 
be  constructed  and  the  use  of  such  steps  for 
entrance  to  and  exit  from  the  property,  the 
Jury  were  authorized  to  allow  nothing  to  the 
plaintiffs  to  compensate  them  for  such  spe- 
cial injury.  Tills,  according  to  many  au- 
thorities, would  not  give  to  the  plaintiffs 
that  "just  compensation*'  for  the  damage  to 
the  property  to  which  the  Constitution  en- 
titled them,  because  it  would  be  in  effect 
paying  off  the  special  damages  with  general 
benefits  which  the  plaintiffs  have  the  right, 
in  the  view  taken  by  such  authorities,  to 
enjoy  in  common  with  the  rest  of  the  commu- 
nity, unpenalized.  And  while  it  is  true  that 
instruction  No.  2  may  be  said  to  be  in  ac- 
cord with  much  that  is  said  in  the  opinion 
of  this  court  in  the  Swift  &  Ca  Case,  supra, 
it  is  not  wholly  in  accord  therewith,  since 
that  case  on  this  point  decides  merely  that 
benefits  to  abutting  land  of  a  plaintiff,  due 
to  the  improvement,  are  not  general  benefits 
merely  because  the  same  benefits  are  enjoyed 
by  the  lands  of  others  abutting  on  the  im- 
proved street,  but  are  in  truth  special  bene- 
fits. See  Swift  &  Co.  v.  Newport  News,  sur 
pra,  105  Va.  at  pages  126,  127,  52  S.  E.  821, 
3  L.  R.  A.  (N.  S.)  404.  And  such  case  would 
seem  itself  to  concede  that  there  are  general 
benefits  in  such  cases  which  should  be  ex* 
eluded  from  consideration  in  diminution  of 
the  damages,  so  that  it  may  be  said  that  in- 
struction No.  2  is  broader  and  less  guarded 
with  limitations  than  is  warranted  by  the 
Swift  &  Co.  Case  itsell 

It  may  be  difficult,  if  not  impossible,  to 
find  a  satisfactory  distinction  In  principle 
between  benefits  due  to  street  or  road  im- 
provements which  are  conferred  on  abutting 
land  and  benefits  conferred  on  land  very 
near  by,  but  not  actually  abutting  on,  the 
street  or  road  which  is  improved.  And  the 
rule  laid  down  in  the  Swift  &  Co.  Case  may 
lead  in  principle  to  the  conclusion  that  ail 


benefits  which  are  conferred  on  the  land  by 
the  improvement  of  a  street  or  public  road 
should  be  taken  into  consideration  in  asoer^ 
talning  whether  the  land  has  been  damaged 
by  the  public  improvement  But,  if  so,  tbii» 
would  seem  to  be  a  conclusion  at  variance 
with  the  earlier  views  expressed  by  this  court 
on  that  subject  (James  R.  &  Kanawha  Oa. 
V.  Turner,  0  Lei^  [86  Va.}  313,  and  note  to 
60  Va.  Bep.  Ann.  [10  Grat]  13),  and  witb 
the  holding  in  the  great  majority  of  the 
states— -only  seven  or  perhaps  eight  of  tbe 
states  having  adopted  such  conclusion  (2 
Lewis  on  HUn.  Dom«  §§  687-692).  But  tills 
court  has  not  yet»  as  aforesaid,  gone  so  far 
in  its  holding. 

[B]  Much,  indeed,  may  be  said  in  favor  of 
the  rule  established  in  West  Virginia  to  the 
effect  that  the  true  measure  of  damages  to 
abutting  real  estate  by  the  doacage  of  grade 
of  a  street  is  the  difference  between  the  mar- 
ket value  of  the  property  immediately  be- 
fore and  its  market  value  immediately  after 
the  street  improvement^  less  any  special  or 
peculiar  benefits  to  the  property  due  to  the 
improvement,  but  leaving  out  of  considera- 
tion such  general  benefits  as  accrue  to  it  in 
conunon  with  other  property  similarly  situ- 
ated, as  well  as  all  other  general  benefits 
due  to  the  improvement  which  will  be  en- 
Joyed  by  the  community  in  generaL  Ruther- 
ford V.  Williamson,  70  W.  Va.  402,  74  S.  K. 
682;  Harman  v.  Bluefield,  70  W.  Va.  129, 
73  S.  B.  296;  10  Am.  &.Eng.  £ncy.  h.  <2d 
Ed.)  p.  1177.  And  it  may  be  that  upon  fur- 
ther consideration  the  rule  laid  down  in 
Swift  &  Co.  V.  Newport  News  might  be  mod- 
ified to  some  extent.  But  whether  this 
should  or  should  not  be  done  is  not  a  ques- 
tion presented  for  our  determination  in  the 
cases  before  us.  It  is  indeed  urged  before 
us  by  counsel  for.  the  plaintiffs  that  instruc- 
tion No.  2,  for  the  reasons  above  indicated, 
is  more  favorable  to  the  defendant  county 
than  it  should  have  been,  but  no  cross-as- 
signment of  error  is  made,  and  we  are  not 
asked  for  plaintiffs  to  set  aside  the  verdicts 
on  that  ground.  And  the  defendant  county, 
having  asked  for  this  instruction  and  ob- 
tained it,  cannot  be  heard  to  complain  that 
it  is  more  favorable  to  it  than  it  should  have 
been. 

[9]  It  should  be  further  said  that  instruc- 
tion B  is  misleading  in  its  form  as  asked, 
since  it  might  well  have  been  construed  by 
the  jury  as  forbidding  them  to  take  into 
consideration  the  inconvenienoe  mentioned, 
although  such  inconvenience  was  a  special 
injury  which  may  and  naturally  would 
have  affected  the  market  value  of  the  prop- 
erty. 

[10]  Instruction  B  was  erroneous  because 
the  jury  had  the  right  to  take  into  consid- 
eration the  cost  of  erecting  the  steps  and 
retaining  walls,  not  as  separate  items  of 
damages,   but   as  elements  taken   tog^hor 
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with  sach  other  dements  of  damage  as  tend* 
ed  to  show  whether  the  property  had  been 
depreciated  in  market  yaltie.  Swift  &  Co. 
v.  Newport  News,  snpra.  And  the  fact,  if 
it  were  a  fact  (of  which  there  is  no  evi- 
dence in  the  record),  that  the  county  owned 
the  land  or  ground  upon  which  the  proposed 
steps  or  walls  were  to  be  erected,  did  not  of 
necessity  render  it  tmposdble  for  the  plain- 
tiffs to  make  such  improyements,  ctoce  they 
may  be  able  to  obtain  permission  of  the 
county  therefor ;  and  hence  also  the  instruc- 
tion was  erroneous. 

What  is  said  above  disposes  of  all  the 
questions  presented  to  us  for  decision  in 
these  cases,  and  -the  result  is  that  we  shall 
affirm  the  Judgments  complained  of. 

In  view  of  the  importance  of  the  subject, 
however,  both  to  the  counties  of  the  state 
and  to  the  owners  of  property  who  may  be 
affected,  we  feel  that  we  should  add  the  fol- 
lowing: 

[If]  There  is  no  issue  or  evidence  in  the 
record  before  us  bearing  on  the  question  of 
whether  the  county  did  or  did  not  original^ 
ly,  or  prior  to  its  action  in  changing  the 
grade  of  the  road  as  aforesaid,,  so  acquire 
the  right  of  way  for,  or  the  land  occupied 
by,  the  road,  that  the  damages  claimed  by 
the  plaintiffs  due  to  the  subsequent  change 
of  grade  were  shown  to  have  been  in  fact  or 
would  be  presumed  to  have  been  already 
paid  by  the  county,  or  that  all  demand  there- 
for had  been  relinquished  by  the  landownr 
era  The  cases  were  tried  throughout  in  the 
court  below,  and  have  been  presented  to  us 
by  the  petitions  for  writs  of  error  and  in  the 
arguments  before  us,  upon  the  assumption 
that  the  coimty  did  not  so  acquire  the  right 
of  way  for  or  the  land  occupied  by  the  road 
as  to  bring  about  the  resultant  effect  above 
mentioned.  Hence  that  assumption  must  be 
taken  as  a  concluded  fact  in  the  cases  in 
judgment.  But  we  wish  it  to  be  understood 
that  we  leave  the  question  Just  mentioned 
undecided  by  us  at  this  time  in  so  far  as 
other  cases  which  may  arise  may  be  affected 
thereby. 

Affirmed^ 


(126  Va.  275) 

NEMON  COUNTY  v.  COLEMAN. 

(Supreme  Court  of  Appeals  of  Virginia.    Nov. 

20,  1919.) 

1.  Counties  <&=»1— PoLrricAL  subdivisiow. 

Cotmties  are   political  subdivisions  of  the 
stlitc. 

2.  Counties  ^=s>208— Snn  in  tobt. 

A  county  cannot  be  sued  in  tort. 

8.  Action  €=»28— Waivsb  or  tobt  anp  suit 

ITT  ASSUMPSIT. 

Where  a  tort  is  committed  which  involves 
an    injury  to  personal  property,  plaintiff  may 


waive  the  tort  and  sue  on  an  Implied  contract 
to  pay  for  the  property  which  has  been  wrong- 
fully taken,  damaged,  or  converted  to  defend- 
ant's use. 

4.  Eminent   domain   ^=»270— Implied  con* 
tbact  to  pat  fob  pbopebtt  taken  ob  in- 

JUBBD. 

Though  neither  counties  nor  the  state  nor 
its  governmental  agencies  can  be  sued  in  tort^ 
one  whose  personal  property  has  been  wrong- 
fully taken,  damaged,  or  converted  to  the  coun- 
ty's use  may  waive  the  tort  and  sue  upon  an  im- 
plied contract  to  pay  for  such  property. 

5.  Eminent  domain  ^=»270— Recovery  tjpon 

IMPUBD    CONTBACT    VOB    PBIVATB    PBOPEBTT 


Owner  whose  land  was  taken  by  county 
without  authority  and  converted  to  public  use 
had  the  right  to  waive  all  of  her  other  remedies 
for  the  pi-otection  of  her  private  property,  and 
to  sue  under  Code  1904,  |§  825,  836,  838,  as 
upon  an  implied  contract  to  pay  therefor  such 
amount  as  would  have  bieen  awarded  if  the 
property  had  been  condemned  under  the  eminent 
domain  statutes;  the  constitutional  provisions 
prohibiting  the  taking  or  damaging  of  private 
property  without  compensation  being  self -execut- 
ing. 

6.  Tkkal  ^s»260{10)— Refusal  of  bequests. 

In  actibn  against  county  for  damages  sus- 
tained on  unlawful  taking  of  land  which  had 
not  been  condemned  foi^  road  purposes,  refusal 
to  instruct  jury  not  to  consider  fact  that  plain- 
tiff received  less  for  tobacco  crops  after  the 
taking  than  before  hM  sufficiently  covered  by 
instructions  given. 

7.  Eminent    domain    ^=»271— -Damaoes    of 
owNXB  fob  i«and  wbonofuixt  taiodn  bt 

OOUNTT. 

Where  land  condemned  for  road  purposes 
was  not  used,  but  other  land  not  condemned  was 
talcen,  owner  was  entitled  to  recover  from  coun- 
ty the  value  of  the  land  wrongfully  taken  in 
excess  of  amount  already  received  by  her,  and 
to  recover  for  any  damages  either  to  the  crops 
or  to  the  residue  of  the  land  which  were  direct- 
ly consequential  upon  such  wrongful  taking,  in- 
duding  damages  arising  from  washing  the  land 
subsequent,  to  condemnation  of  land  not  used. 

8.  Eminent   domain   ^=s>305— Damages   fob 

UNLAWFUL  taking  OF  LAND  BT  COUNTT  NOT 
EXCESSIVE. 

In  action  against  county  for  unlawful  tak- 
ing of  land  for  highway  without  having  con- 
demned land,  and  after  having  condemned  other 
land  not  used,  $300  verdict  for  plaintiff  held  not 
excessive* 

Error  to  Circuit  Court,  Nelson  County. 

Proceedings  by  L.  M.  Coleman  against 
Nelson  County.  Judgment  for  the  former, 
and  the  latter  brings  error.    Affirmed. 

4 

S,  B.  Whitehead,  of  Lovingston,  for  plain* 
tiff  in  error. 

lu  Grafton  Tucker,  of  Lovingston^  for 
defendant  in  error. 


^s^Fbr  other  easas  see  same  topic  and  KBT<  NUMBER  In  all  Key-Numbered  Digests  and  Indexes 
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PRENTIS,  J.  During  tbe  year  1015  the 
coiinty  of  Nelson  condemned  certain  land  of 
Mrs.  L.  H.  Coleman  for  a  county  road.  The 
viewers  allowed  her  $500  for  land  and  fences 
damaged,  and,  not  being  satisfied,  she  moved 
for  commissioners,  who  allowed  her  $435. 
She  appealed  from  the  board  of  supervisors 
to  the  circuit  court  of  Nelson  county,  which 
affirmed  the  action  of  the  board,  and  a  war- 
rant was  issued  and  accepted  by  her  for  $435. 
No  construction  work  was  done  on  the  road 
at  that  point  until  the  year  1916,  when  the 
road  contractor,  under  the  direction  of  the 
member  of  the  board  of  supervisors  for  the 
district  in  which  the  road  was  located,  pro- 
ceeded to  construct  the  road.  By  mistake  the 
contractor  failed  to  construct  it  upon  the 
land  which  had  been  condemned  and  did  not 
follo.w  the  row  of  stakes  which  had  been 
placed  to  indicate  the  true  location  of  the 
road.  This  mistake  came  to  the  attention  of 
the  supervisor  having  charge  of  the  matter 
after  the  land  had  been  plowed  and  some 
apple  trees  had  been  destroyed,  but  he,  being 
of  opinion  that  Mrs.  Coleman  had  not  been 
injured,  instructed  the  contractor  to  proceed 
with  the  construction  on  the  wrong  location. 
The  board  of  supervisors  has  not  repudiated 
this  action,  and  the  road  has  been  constructed 
on  this  wrong  location. 

On  July  10,  191S,  Mrs.  Coleman  filed  her 
claim  before  the  board  of  supervisors  of  Nel- 
son county  for  $600  damages  for  the  land 
taken  and  the  construction  of  the  road  on  the 
wrong  location,  and  the  damages  to  the  resi- 
due of  her  land  otherwise  sustained  because 
of  such  appropriation  of  her  land  for  the 
road  without  authority.  The  claim  was  dis- 
allowed by  the  board  of  supervisors,  and  an 
api)eal  was  taken  to  the  circuit  court  The 
county  filed  a  demurrer  to  the  claim,  which 
was  overruled.  The  case  was  afterwards 
tried  before  a  jury,  and  there  was  a  verdict 
and  Judgment  against  the  county  for  $300,  of 
which  it  is  here  complaining. 

These  errors  are  assigned: 

1.  That  the  trial  court  erred  in  orrerruling 
the  defendant's  demurrer  to  the  claim  of  the 
plaintiff. 

[1-4]  In  support  of  this  assignment  It  is 
contended  that  the  action  is  necessarily  an 
action  in  tort,  and  that  therefore  the  county 
cannot  be  sued  upon  such  a  claim.  The  case 
of  Fry  V.  County  of  Albemarle,  86  Va.  195,  9 
S.  E.  1004, 19  Am.  St.  Rep.  879,  is  relied  upon. 
While  there  can  be  no  doubt  whatever  about 
the  fact  that  neither  counties,  which  are  po- 
litical subdivisions  of  the  state,  nor  the  state 
or  its  governmental  agencies,  can  be  sued 
in  tort  (Stuart  v.  Smith  Courtney  Co.,  123 
Va.  231,  96  S.  B.  241),  it  is  also  generally  true 
that,  where  a  tort  is  committed  which  in- 
volves an  injury  to  personal  property,  the 
plaintiff  may  waive  the  tort  and  sue  upon  an 
implied  contract  to  pay  for  the  property 
which  has  been  wrongfully  taken,  damaged. 


or  converted  to  the  defendant*!  use.  Of  thia 
as  a  goieral  doctrine  there  can  be  no  doabt 
whatever.  Tidewater  Quarry  Co.  t.  Soott, 
105  Va.  160,  52  S.  E.  885,  115  Am.  St.  B^;i. 
864,  8  Ann.  Cas.  736;  Maloney  v.  Barr,  27 
W.  Va.  381;  Walker  v.  N.  &  W.  B.  Co.,  67  W. 
Va.  278,  67  S.  B.  722;  McDonald  v.  Peace- 
maker, 5  W.  Va.  439;  Brown's  Estate  v. 
Stair,  25  Colo.  App.  141,  136  Pac.  lOOB; 
Louisiana  v.  Wood,  102  XJ.  S.  299,  26  L.  Ed. 
153 ;    Burks'  PI.  &  Pr.  128. 

This  rule  has  been  applied  in  Virginia  to  a 
state  agency  in  the  case  of  Eastern  liunatic 
Asylum  y.  Garrett,  27  Grat  (68  Va.)  163. 
There  the  plaintiff  was  allowed  to  recover 
the  value  of  com  and  bacon  which  had  been 
seized  by  the  military  forces  of  the  United 
States  during  the  war  between  the  states;  it 
appearing  that  the  seized  iwoperty  had  been 
sent  to  the  Eastern  Lunatic  Asylum,  and  used 
for  the  maintenance  of  the  imnates  therein. 
The  plaintiff's  property  there  having  been  con- 
verted to  the  use  of  the  corporation  for  the 
same  purpose  for  which  the  asylum  author- 
ities had  authority  to  purchase  it,  the  court 
held  that  It  should  be  paid  for,  and  that  an 
action  would  lie  to  compel  such  jwyment. 
Maia's  Adm*r  v.  Eastern  State  Hospital,  97 
Va.  507,  34  S.  E.  617,  47  L.  B.  A.  577,  holds 
that  a  state  agency  is  not  liable  in  damages 
for  a  personal  injury  Inflicted  on  an  Inmate 
of  the  asylum  In  consequence  of  the  negli- 
gence or  misconduct  of  the  officers,  agoits, 
or  employ^  of  the  corporation,  and  this  be- 
cause the  state  has  not  authorized  it  to  be 
sued  in  tort 

[5]  In  the  case  in  judgment  the  board  of 
supervisors  were  authorized  to  condeihn  the 
land  for  a  public  road  upon  paying  the  owner 
its  value  and  the  consequential  damages 
caused  by  the  construction  of  the  road.  Hav- 
ing taken  the'  property  without  authority 
and  converted  it  to  the  public  use,  no  reason 
is  perceived  in  this  case  for  denying  to  the 
plaintiff  the  right  to  waive  all  of  her  other 
remedies  for  the  protection  of  her  private 
property,  and  to  sue  as  upon  an  implied  con- 
tract to  pay  therefor  such  amount  as  would 
have  been  awarded  therefor  if  the  property 
had  been  condemned  under  the  eminent  do- 
main statutes.  The  constitutional  provisions 
which  prohibit  the  taking  or  damaging  of 
private  property  for  public  uses  without  com- 
pensation are  self-executing.  Swift  t.  New- 
port News,  105  Va.  108,  52  S.  E.  821,  3  L.  B« 
A.  (N.  S.)  404;  Johnson  v.  City  of  Parkers- 
burg,  16  W.  Va.  402,  37  Am.  Bep.  779. 

The  method  for  the  recovery  of  amounts 
due  by  counties  for  legitimate  claims  arising 
out  of  contract  and  the  procedure  therefor 
have  been  provided  for  by  Code,  f§  825,  836, 
and  838,  and  it  has  been  said  in  the  case  of 
Fidelity  &  Deposit  Ck>.  v.  Gill,  116  Va.  87,  81 
S.  E.  39,  that  the  language  of  the  statute 
*'any  claim  or  demand"  is  sufficiently  broad 
to  embrace  every  character  of  claim,  whether 
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legal  or  eqnitable.  Those  statates  were 
strictly  followed  by  the  landowner  In  this 
case.  That  she  had  the  right  to  waive  the 
tort  and  sue  for  the  value  of  the  land  taken 
and  the  damage  to  the  residue,  and  to  re- 
cover in  this  proceeding  such  amount  as  she 
would  have  been  entitled  to  had  the  county 
followed  the  statute  regulating  the  condemna- 
tion of  private  property  for  public  roads,  we 
have  no  doubt  whatever.  Hence  the  trial 
court  rightly  overruled  the  demurrer  which 
the  county  interposed.  Nelson  County  v.  Lea 
and  Nelson  County  v.  Loving,  101  S.  E.  406, 
this  day  decided. 

2.  Another  error  assigned  is  that  the  court 
refused  to  give  instructions  Nos.  2,  8,  and  4, 
which  were  tendered  by  the  defendant  We 
think  that  little  need  be  said  on  this  subject, 
because,  if  there  be  error,  it  appears  from  a 
consideration  of  the  whole  record  that  it  was 
harmless.  No.  4  is  sufficiently  covered  by  the 
instruction  which  the  court  did  give  at  the  in- 
stance of  the  defendant,  to  the  effect  that,  if 
as  a  consequence  of  the  construction  of  the 
road  upon  the  wrong  Tocfation  Mrs.  L.  M.  Cole- 
man has  suffered  no  greater  damage  than  she 
would  have  suffered  had  the  road  been  con- 
structed upon  the  proper  location,  they  should 
find  for  the  defendants  Indeed,  It  would 
seem  that  this  instruction  may  be  less  favor- 
able to  the  plaintiff  than  she  was  entitled  to, 
because,  while  it  may  be  true  that  under  the 
regular  condemnation  she  had  already  been 
paid  all  the  consequential  damages  Justly  due, 
still  it  may  well  be  that  in  any  event  she  is 
entitled  in  this  proceeding  to  recover  the  ac- 
tual value  of  land  illegally  taken. 

[6]  Instruction  No.  2,  which  was  refused, 
was  to  the  effect  that  the  jury  could  not  take 
Into  consideration  the  fact  that  she  did  not 
receive  as  much  from  a  crop  of  tobacco  made 
in  1917  and  a  crop  of  wheat  made  in  1918  as 
she  received  for  similar  crops  made  in  pre- 
vious years.  There  is  nothing  in  the  evidence 
to  indicate  that  she  was  claiming  such  dam- 
ages cQ)ecifically.  The  evidence  relating 
thereto,  as  shown  by  the  context,  was  to  the 
effect  that  the  land  had  been  damaged  by 
washing,  caused  by  the  improper  construction 
of  the  road,  so  that  the  land  did  not  produce 
as  well  thereafter,  and  that  specific  crops 
liad  been  destroyed  by  such  washing.  The 
court  had,  at  the  instance  of  the  plaintiff,  in- 
structed the  jury  that  they  should  assess  the 
damages  at  the  market  value  of  the  land  or 
crops  taken  and  damaged,  provided  they  be- 
lieved that  the  damages  sustained  were  in  ex- 
cess of  what  had  been  already  paid  to  the 
plaintiff  under  the  first  condemnation.  This 
instruction  fully  protected  the  def^idant 

[7]  By  instruction  No.  3,  which  was  also 
refused,  the  defendant  desired  the  jury  to  be 
told  that  they  could  not  take  into  considera- 
tion any  elements  of  damage  arising  from 
washing  the  land  that  have  occurred  subse- 


quent to  the  condemnatlan  of  tbe  road  in  con- 
troversy. Inasmuch  as  the  road  had  been 
constructed  on  a  location  which  had  not  been 
condemned,  this  Instruction  was  clearly  er- 
roneous and  misleading;  for  the  plaintiff  was 
entitled  to  recover  for  any  washing  of  the 
land  that  had  occurred  subsequent  to  and 
solely  as  a  consequence  of  such  wrongful 
taking  of  her  land  which  had  never  been  con- 
demned. This  instruction  was  properly  re 
fused. 

[8]  8.  The  other  error  alleged  is  that  the 
court  should  have  set  aside  the  verdict  as 
contrary  to  the  law  and  the  evidence.  It  suf- 
ficiently appears  from  what  we  have  said  that 
the  plaintiff  was  deariy  entitled  to  recover 
such  amount  in  excess  of  the  sum  already 
received  by  her  for  the  value  of  the  land 
wrongfully  taken,  and  for  any  damages, 
either  to  crops  or  to  the  residue  of  the  land, 
which  were  directly  consequential  upon  such 
wrongful  taking,  and  the  evidence  is  suffi- 
cient to  support  the  amoimt  of  the  judgment 

We  find  no  reversible  error. 

Affirmed. 


(126  Va,  194) 

CHESAPBAKB  ft  O.  RY.  CO.  T.  ARRING- 

TON. 

(Supreme  Court  of  Appeals  of  Virgioia.    Nov. 

20,  1919.) 

1.  liASTEB   AND   SEBVANT   ^S»lll(l'^V-AtrrO- 
If  ATIO  OOtTPLINGS  ON  OABS  BEQUIBED  BT  FBD- 

EBAL  Satbtt  Appliance  Act. 

The  federal  Safety  Appliance  Act  (U.  S. 
Comp.  St.  §  8605  et  seq.)  imposes  an  absolute 
and  unqualified  duty  to  provide  devices  which 
win  couple  automatically  by  impact  without 
the  necessity  of  men  going  between  the  cars. 

2.  Masteb  and  bebvant  ^=s>240(5)— Dutt  ov 

BAIUtOAD  EUPIiOTA  IN  COUPLING  CABS. 

It  is  the  duty  of  an  interstate  railroad  em- 
ploy6  to  refrahi  from  going  between  cars  in 
making  a  coupUng  unless  necessity  therefor 
exists. 

S.  Evidence  ^=9478— Admissibilitt  op  con- 
clusion UNDEB  collective  FACT  BUIA. 

In  an  action  by  a  brakeman  injured  while 
going  between  an  engine  and  a  car  to  make  a 
coupling,  there  was  no  error  in  permitting 
plaintiff  to  state  that  there  was  a  necessity  for 
his  going  between  the  cars;  such  testimony 
being  a  conclusion  drawn  from  alleged  facts, 
sometimes  called  the  collective  fact  rule. 

4.  Masteb  and  sebvant  «=»270(8)— Evidence 
OF  operation  of  automatic  couples. 
A  brakeman  injured  while  between  an  en- 
gine and  a  car  to  make  a  coupling  may  intro- 
duce evidence  as  to  the  percentage  of  instances 
in  which  the  coupler  on  the  engine  would  cou- 
ple automatically  without  the  necessity  of  go- 
ing between  the  engine  and  a  car,  to  show  the 
frequent  failure  of  equipment  to  operate,  not 
as  proving  necessity  at  the  time  in  question. 


^s>For  other  casas  tee  tame  topio  and  KBT-NUMBER  in  all  Key-Numberad  Digeata  and  Indaxaa 
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but  to  aid  the  Jnry  in  deddfng  conflicts  in  the 
evidence;  the  railroad  contending  that,  if  the 
coupler  had  been  given  a  fair  trial,  it  would 
have  coupled  automatically. 

5.  Masteb  and  sebvaitt  ^s»20&— EVidenob  ot 
cause  of  injt7bt  in  coupunq  oab& 

In  an  action,  under  the  federal  Employers' 
Liability  Act  (U.  8.  Gomp.  St.  §§  8657-8665), 
by  a  brakeman  injured  while  going  between 
an  engine  and  a  car  to  make  a  coupling,  evi- 
dence that  the  engine  would  frequently  go  for- 
ward very  quickly  when  the  brake  was  released 
was  admissible;  plaintiff  having  testified  that, 
when  he  went  in  to  open  one  of  the  knuckles, 
the  engine  lunged  forward  suddenly  so  as  to 
catch  his  hand  before  he  could  realize  that  it 
was  in  motion,  and  defendant's  witnesses  hav- 
ing testified  that  the  engine  slowly  drifted. 

6.  Masteb  and  servant  ^=9269  ^  Evidence 
of  cause  of  injuby  in  coupling  cars. 

In  an  action  by  a  brakeman,  under  the  fed- 
eral Safety  Appliance  Act  (U.  S.  Comp.  St.  { 
8605  et  seq.),  for  injuries  received  when  he 
went  between  an  engine  and  a  car  to  make  a 
coupling,  evidence  that  sometimes  the  lever 
on  the  engine  did  not  fully  open  the  knuckle, 
and  it  had  to  be  pulled  open,  was  admissible 
to  sustain  plaintiff's  testimony  that  he  went  in 
to  open  the  knuckle,  as  well  as  to  show  the 
cause  of  the  accident. 

7.  Masteb   and   sebvant  ^=»26&— Evidence 
of  cause  of  injubt  in  coupling  cab8. 

In  an  action,  under  the  federal  Safety  Ap- 
pliance Act  (U.  S.  Comp.  St.  fi  8605  et  seq.), 
for  injuries  to,  a  brakeman  who  went  between 
engine  and  a  car  to  make  a  coupling,  testimony 
that,  when  the  pin  was  in  a  certain  position, 
it  was  impossible  to  open  the  knuckle  by  the 
use  of  the  lever  on  the  side  of  the  car,  was 
competent  as  contradicting  defendant's  evi- 
dence that  the  lever  would  open  the  knuckle 
even  though  the  pin  had  not  fallen. 

8«  Evidence  0=»471(19)— Statement  of  fact 

NOT  inadmissible   AS  OPINION. 

In  an  action,  under  the  federal  Safety  Ap- 
pliance Act  (U.  S.  Gomp.  St.  §  8605  et  seq.),  by 
a  brakeman  injured  while  between  an  engine 
and  a  car  to  make  a  coupling,  testimony  that, 
when  the  pin  was  in  a  certain  indicated  posi- 
tion, it  was  impossible  to  open  the  knuckle  by 
the  use  of  the  lever  on  the  side  of  the  car, 
was  not  inadmissible  as  opinion  evidenoe,  being 
a  statement  of  fact 

9.  Witnesses  ^=»414(1)*-Gobbobobative  evi- 
dence. 

In  an  action  by  a  brakeman,  under  the  fed- 
eral Safety  Appliance  Act  <U.  S.  Gomp.  St  f 
8605  et  seq.),  injured  while  between  an  engine 
and  a  car  to  make  a  coupling,  testimony  as  to 
the  customary  place  for  a  man  who  gives  sig- 
nals for  movement  of  a  train  to  stand,  as  to 
whether  he  generally  stood  on  the  south  or 
north  side  of  the  track,  was  admissible,  where 
the  railroad  had  undertaken  to  discredit  plain- 
tiff's statement  as  to  place  at  which  he  stood, 
and  introduced  testimony  designed  to  show  that 
there  was  a  deep  ditch  at  that  place ;  such  tes- 
timony tending  to  corroborate  plaintiff. 


10.  Aptbaz.  and  kbbob  ^s>1060(1)--*Habicejes8 
sbbob  in  adiassion  of  xvidbnos. 

In  an  action  by  a  brakemant  Injured  while 
between  an  engine  and  a  car  to  make  a  cou- 
pling, permitting  plaintiff  to  testify  that  he  did 
not  knowingly  keep  his  hand  on  the  coupler 
of  the  engine  as  it  moved  towards  the  car»  if 
erroneous,  was  without  prejudice. 

11.  Masteb  and  sebvant  ^=s>11I(1%)— Cou- 

PLBBS  with  side  plat  not  DXFBCTIVB  WITH- 
IN Safett  Appliance  Act. 
Side  play  in  a  coupler,  according  to  a  stand- 
ard and  generally  accepted  use  on  all  railroads, 
does  not  constitute  a  "defect"  within  the  mean- 
ing of  the  federal  Safety  Appliance  Act  (U.  S. 
Gomp.  St  {  8605  et  seq.). 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Defect] 

12.  Masteb  and  sebvant  ^s»lll(l%)— Side 

PLAT    in     COUPLEB    BEQUIBED    BT    VBDBBAI* 

Safett  Appliance  Act. 
A  requested  instraction  that  side  play  in  a 
coupler  according  to  a  standard  in  general  use 
on  railroads  does  not  constitute  a  defect  with- 
in the  federal  Safety  Appliance  Act  (U.  S. 
Gomp.  St.  t  8605  et  seq.),  unless  there  is  a 
greater  side  play  than  necessary  for  safe  oper- 
ation, held  not  erroneous,  as  making  liability 
for  personal  injury  depending  upon  the  exercise 
of  reasonable  care  in  equipping  and  maintain- 
ing the  safety  device. 

IB.  BfABTEB  AND  SEBVANT  ^S9291(4)— INSTEUO- 

tion  as  to  effect  of  side  plat  in  oou- 
pleb8  impbopsblt  befused. 

In  an  action  by  a  brakeman,  under  the  fed- 
eral Safety  Appliance  Act  (U.  S.  Gomp.  St  § 
8605  et  seq.),  for  Injuries  received  while  be- 
tween the  engine  and  a  car  to  make  a  coupling, 
refusal  to  instruct  for  defendant  that  side  play 
in  a  coupler  according  to  a  standard  in  general 
and  accepted  use  on  railroads  did  not  oonstitate 
a  defect  was  error;  defendant's  evidence  show- 
ing that  there  was  no  defect  by  reason  of  the 
side  play,  and  plaintiff's  evidence  showing  that 
the  side  play  was  excessive. 

14.  Tbial  <»»258(7)--lNSTBUOnON  dibeotino 

vebdict  must  coveb  all  matebial  faotb. 
An  instruction,  which  directs  a  finding  for 
either  the  plaintiff  or  the  defendant,  must  cover 
all  the  material  facts  which  the  evidence  proves 
or  tends  to  prove,  and  an  instruction,  directing 
a  verdict  if  automatic  couplers  were  of  stand- 
ard make  and  in  good  working  order,  which  ig- 
nored evidence  that  couplers  were  defective 
because  of  lateral  play  on  the  drawhead,  is  er- 
roneous. 

15.  Masteb  and  sebvant  ^=9111(1)6)— Auto- 
matic COUPLEB  BEQUIBED  BT  FEDEBAL  ACT. 

In  an  action  under  the  federal  Safety  Ap- 
pliance Act  (U.  S.  Gomp.  St  §  8605  et  seq.), 
court  properly  instructed  the  jury  to  find  for 
plaintiff  if  they  found  that  the  engine  in  ques- 
tion was  not  equipped  with  a  coupler  which 
would  couple  automatically  by  impact  and  which 
could  be  coupled  to  the  car  without  the  neces- 
sity of  going  between  the  ends  of  the  engine 
and  the  car  to  make  the  coupling,  and  that  the 
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faflure  to  baye  engine  8o  equipped  proximately 
caused  the  injury. 

16.  Masteb  and  bervant  ^s»111(1%)— Ohab- 
aoteb  of  axjtomatio  oouflbbs  bbquibbd  bt 
SArBTT  Applianob  Aot. 

The  federal  Safety  Appliance  Act  (XT.  8. 
Comp.  St.  S  8605  et  seq.)  is  not  complied  wiUi 
by  merely  furnishing  couplings  which  will  cou- 
ple automatically  by  impact  after  they  hare 
been  fixed  and  made  ready  to  be  coupled  by 
employes  going  between  the  cars,  nor  is  the 
mere  fact  that  the  company  provides  couplers 
proper  in  their  material  and  construction  which 
are  of  standard  make  and  are  modeled  and  con- 
structed so  as  to  be  capable  of  coupling  by  im- 
pact Bu£9cient,  but  the  couplers  must  be  so 
constructed  and  attached  and  kept  so  attached 
that  they  will,  when  properly  operated  and  giv- 
en a  reasonable  trial,  actually  and  in  fact  cou- 
ple automatically  by  impact,  without  the  ne- 
cessity of  employes  going  between  the  cars. 

17.  Damages  <@=>216(3)— Instbuotion  not  al- 
lowing DOUBLE  DAMAGES. 

An  instruction  on  the  measure  of  damages 
for  personal  injuries  held  not  erroneous  as  al- 
lowing the  Jury  to  give  double  damages. 

18.  Damages  ^5>216(6)  ^  iNcrrBueriON  as  to 

loss   of  ABM   SHOULD   NOT  BBPBB   TO  TOTAL 
DISABILITY. 

In  an  action  for  damages  for  loss  of  a  hand 
and  forearm,  no  reference  should  have  been 
made,  in  an  instruction  as  to  the  measure  of 
damages,  to  injuries  which  would  wholly  dis- 
able, because  the  loss  of  a  hand  and  forearm 
cannot  be  said  wholly  to  disable. 

19.  BfASTEB  AND  BEBVANT  <;ss»289(8^)— NBCES- 
8ITT  FOB  GOING  BETWEEN  CABS  TO  MAXX 
<X>UFLING   QUESTION    FOB  JUBT. 

In  an  action,  under  the  federal  Safety  Ap« 
pliance  Act  (U.  S.  Comp.  St  S  8605  et  seq.), 
for  injuries  to  a  brnkeman,  whether  it  was 
necessary  for  him  to  go  between  the  engine  and 
a  car  to  make  a  coupling  held  for  the  Jury. 

20.  Damages  <&s»128-^bounds  of  objxotion 

TO  AMOUNT   of  VBBDIOT. 

Judges  have  the  power,  and  are  clearly 
charged  with  the  duty,  of  setting  aside  verdicts 
where  the  damages  are. either  so  excessive  or 
BO  small  as  to  shock  the  conscience  and  to 
<:reate  the  impression  that  the  jury  has  been 
influenced  by  bias  or  prejudice,  or  has  in  some 
way  misconceived  or  misinterpreted  the  facts 
or  the  law  which  should  guide  them  to 'a  just 
conclusion.  • 

21.  Damages  ^=»127  —  Excessiveness  with 
befsbence  to  yebdiots  in  bimilab  oases. 

Where  the  amount  of  a  verdict  is  attacked 
because  it  is  unusual,  it  is  proper  to  make 
comparisons  with  the  verdicts  which  other  Ju- 
ries have  found  in  other  cases  for  similar  in- 
juries, as  the  verdicts  of  other  juries  approved 
by  the  courts  represent  the  common  or  average 
judgment  of  mankind  as  to  tiie  proper  recovery 
in  such  cases. 

22.  Damages  ^=»t27  ^  Pbesent  pubohasing 

POWEB  of  MONET  TO  BE  CONSIDEBED. 

In  determining  whether  a  verdict  for  per- 
sonal injuries  is  excessive,  it  is  important  to 


determine   the   present  purchasing   power   of 
money. 

23.  Damages  ^=s>132(12)— liOSs  of  hand  and 

FOBEABM. 

A  verdict  of  $30,000  for  the  loss  of  a  hand 
and  forearm,  allowed  a  brakeman  42  years  of 
age  making  $120  a  month,  and  who  would  have 
made  $150  per  month  at  the  time  of  the  trial 
if  uninjured,  was  excessive. 

24.  Damages  ^=905  —  Msasubs  of  damages 
fob  febsonal  injubies. 

A  verdict  for  personal  injuries  made  upon 
the  theory  that  plaintiff  was  entitied  to  a  sum 
which  properly  invested  would  yield  him  an 
amount  annually  equal  to  his  past  or  expect- 
ant wages  during  his  life  leaving  the  principal 
undiminished  for  his  estate  at  his  death,  and 
without  considering  the  fact  that  his  earning 
capacity  while  lessened  was  not  wholly  de- 
stroyed, was  clearly  excessive  and  erroneous. 

26.  -Damages  ^=»95—Futubb  earning  powkb 

TO   be   CONSIDEBED. 

In  estimating  damages  for  personal  inju- 
ries to  a  man  42  years  of  age,  jury  must  take 
into  consideration  plaintiff's  age  and  that  his 
earnings  from  manual  labor  would  naturally  di- 
minish because  of  his  advancing  years  long  be- 
fore he  lived  out  his  life  expectancy. 

Error  to,  drcnit  Court,  Bath  (Comity. 

Action  by  L.  N.  'Arrington  against  the 
Chesapeake  &  Ohio  Railway  Company. 
Judgment  for  plaintiff,  and  the  defendant 
brings  error.   Reversed  and  remanded. 

J.  M.  Perry»  of  Staunton,  for  plaintiit  in 
error. 

O.  B.  Harvey,  of  Clifton  Forge^  for  defend- 
ant In  error. 

PRBNTIS,  J.  The  plaintiff  in  error,  here- 
inafter called  the  "company,"  complains  of 
a  verdict  and  Judgment  in  favor  of  L.  N. 
Arrington,  hereinafter  called  the  •'plaintiff,** 
in  an  action  for  personal  Injury.  The  plain- 
tiif  was  a  brakeman  employed  by  the  com- 
pany, had  his  right  hand  and  forearm  cut 
off  four  inches  below  the  elbow,  and  the  Judg- 
ment is  for  $30,000,  with  interest  and  costs. 

At  the  conclusion  of  the  evidence,  the 
plaintiff  abandoned  the  first  four  counts  of 
his  declaration  and  relied  solely  upon  the 
fifth  count,  which  charges  the  defendant 
with  violation  of  the  federal  Safety  Appli- 
ance Act  (U.  B.  Comp.  St.  |  8605  et  seq.),  In 
that  the  defendant  did  not  provide,  main- 
tain, and  keep  in  repair  couplers  on  its 
engines  and  cars  which  would  couple  auto- 
matically by  impact,  and  which  could  be 
coupled  successfully  without  the  plaintiff  go- 
ing in  between  the  said  engines  and  cars  to 
make  the  coupling,  and  that  by  reason  of 
said  failure  It  became  and  was  necessary  for 
the  plhintiff,  in  order  to  make  the  coupling, 
to  go  between  the  front  of  the  engine  and 
the  car  and  to  arrange  and  adjust  the  cou- 
plers on  said  engine  and  car  so  that  they 


4S=9Toe  other  caMe  see  tame  tople  and  KBT-NVMBER  In  all  Key-Numbered  Dlgesta  and  Indezei 
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would  couple,  and  that  while  so  engaged  the 
engine  moved  ahead  a  few  feet  and  caught 
and  crushed  the  plaintifiTs  hand  and  fore- 
arm. 

[1]  The  merits  of  the  case  lie  within  very 
narrow  limits,  because  it  has  long  been  defi- 
nitely settled  that  under  the  Safety  Appli- 
ance Act  there  is  an  absolute  and  unqualified 
duty  resting  upon  railway  companies  to  pro- 
vide coupling  devices  which  will  couple  au- 
tomatically by  impact  without  the  necessity 
of  men  going  between  the  cars  in  order  to 
make  the  coupling.  St  Louis,  L  M.  &  S.  R. 
Ck).  V.  Taylor,  210  U.  S.  281,  28  Sup.  Ct  616, 
52  L.  Ed.  1061;  C,  B.  &  Q.  Ry.  Co.  v. 
U.  S.,  220  U.  S.  550,  31  Sup.  Ct  612,  55  L.  Ed. 
582;  Delk  v.  St  L.  &  S.  F.  R.  Co..  220  U. 
S.  580,  31  Sup.  Ct  617,  55  L.  Ed.  500;  T.  & 
P.  Ry.  Co.  V.  Rigsby,  241  U.  S.  33^  36  Sup. 
Ct  482,  60  L.  Ed.  874;  L.  &  N.  R.  Co.  v. 
Layton,  243  U.  S.  617,  37  Sup.  Ct  456,  61  L. 
Ed.  031;  San  Antonio  A.  &  A.  Pass.  Ry.  Oo. 
V.  Wagner,  241  U.  S.  476,  36  Sup.  Ct  626,  60 
L.  Ed.  1110;  Spokane  &  I.  E.  R.  Co.  v. 
Campbell,  241  U.  S.  497,  36  Sup.  Ct  683,  60 
li.  Ed.  1125;  L.  &  J.  B.  Co.  v.  U.  S.,  249 
U.  S.  534,  39  Sup.  Ct.  355,  63  L.  Ed.  757, 
April  21,  1919;  C,  R.  I.  &  P.  Ry.  Co.  v. 
Brown,  229  U.  S.  317,  33  Sup.  Ct  840,  57  L. 
Ed.  1204;  Virginian  Ry.  Co.  v.  Andrews,  118 
Va.  486,  87  S.  E.  577. 

[2]  The  question  of  fact,  then,  to  be  de- 
termined, is  whether  or  not,  under  the  exist- 
ing circumstances,,  it  was  necessary  for  the 
.plaintiff  to  go  between  the  engine  and  the 
car  in  order  to  effect  the  coupling.  It  was 
Just  as  clearly  his  duty  to  refrain  from  doing 
so  unless  the  necessity  therefor  existed,  as  it 
was  the  duty  of  the  company  to  furnish 
couplers  which  dispense  with  the  necessity 
therefor. 

Inasmuch  as  under  our  view  of  the  case 
It  is  necessary  to  reverse  the  Judgment  and 
remand  the  case  for  a  new  trial,  it  is  proper 
to  notice  numerous  assignments  of  error  so 
as  to  avoid  similar  controversies  when  the 
case  is  again  tried. 

[31  1.  It  is  complained  that  the  trial  court 
erred  in  refusing  to  exclude  the  testimony  of 
the  plaintiff  to  the  effect  that  it  was  neces- 
sary for  him  to  go  in  between  the  engine  and 
the  car.  It  is  claimed  that  this  is  an  opinion 
expressed  upon  a  pivotal  question  which  is 
to  be  decided  by  the  Jury,  and  is  therefore  il- 
legal and  incompetent.  Several  Virginia  cases 
as  well  as  cases  from  other  Jurisdictions,  are 
dted  in  support  of  this  view.  The  question 
has  been  much  discussed,  and  it  is  impossible 
to  reconcile  the  decisions.  Here  the  very 
foundation  of  this  action  is  the  plaintiff's  con- 
tention that  it  was  necessary  for  him  to  go  in- 
to the  place  of  danger.  While  true  that  the 
Jury  had  to  determine  this  very  point,  it  is  al- 
so true  that  the  only  inference  which  can  be 
drawn  from  ev^ry  other  part  of  his  testimony 
and  the  facts  stated  by  him  to  exist  is  that 
he    thought    that    such    necessity    existed. 


From  these  facts,  which  were  few  and  abnple, 
of  course  it  was  the  ultimate  province  of  the 
Jury  (and  not  of  the  witness)  to  draw  the 
proper  inference,  either  in  his  favor  or 
agflinst  him,  and  his  conclusion  that  the  ne- 
cessity existed  cannot  be  substituted  for  the 
Judgment  of  the  Jury.  It  is  a  misuse  of  lan- 
guage, however,  to  call  such  a  statement  a 
mere  opinion.  It  is  more  properly  a  oondu- 
sion  drawn  from  alleged  facts,  sometimes  call- 
ed the  collective  facts  rule.  11  R.  C.  Lu  {  6,  p. 
571;  section  52,  p.  633.  It  would  serve  no 
good  purpose  to  attempt  to  follow  the  refined 
reasoning  of  the  various  courts  upon  this 
question,  for  the  decisions  are  in  hopeless 
conflict.  This,  however,  is  pertinent  from 
New  York,  etc.,  R.  Co.  v.  Wilson's  Adm'r,  109 
Va.  754,  64  S.  E.  1060: 

"A  witness  who  was  present  and  acquainted 
with  the  existing  conditions  may  give  bis  opin- 
ion as  to  how  far,  imder  those  conditions*  a 
signal  given  by  a  red  lantern  could  have  been 
observed  on  the  occasion  in  question.  This  is 
not  expert  evidence,  but  a  matter  of  common 
experience,  the  value  of  which  is  to  be  deter- 
mined by  the  jury,  who  have  the  witness  be- 
fore them  and  can  judge  of  the  value  of  his 
opinions." 

In  Norfolk,  etc.,  Ry.  Co.  v.  Tanner,  100  Va. 
379,  41  S.  E.  721,  it  is  held  that  experienced 
railroad  trainmen,  such  as  section  hands, 
foremen  in  shops,  and  conductors,  may  testi- 
fy as  to  the  speed  of  trains.  The  weight  of 
such  evidence  is  to  be  determined  by  the 
Jury,  taking  into  consideration  the  character, 
intelligence,  and  experience  of  the  witnesses. 
Of  this  there  is  no  question.  Note  34  L.  B. 
A.  (N.  S.)  791. 

In  Southern  A.,  eta,  R.  Co.  v.  Wagner, 
supra,  the  statement  of  the  plaintiff,  a  brake- 
man  with  eight  years*  ^perience,  that  a 
coupler  was  out  of  order,  was  held  admissi- 
ble as  the  opinion  of  an  expert  acquainted 
with  the  operation  of  couplers.  The  eases 
of  O.  &  O.  Ry.  Co.  V.  Mathews,  114  Va.  173, 
76  S.  E.  288,  and  Hot  Springs  Co.  v.  Rever- 
comb,  110  Va.  240,  65  S.  E.  557,  illustrate  this 
rule. 

A  question  precisely  similar  to  that  here 
involved  is  decided  in  the  case  of  Wabash 
RaUroad  Co.  v.  United  States,  168  Fed.  5^ 
93  C.  C.  A.  397,  where  a  trainman  was  asKed: 

"In  the  condition  in  which  that  coupler  was 
on  that  end  of  the  car  at  that  time,  what  was 
necessaiy  in  order  to  operate  the  coupler?" 

He  answered  that  it  was  necessary  for  a 
man  to  go  in  between  the  ends  of  the  cars 
and  take  the  part  of  the  chain  that  was  left 
with  the  coupler  fo  operate  that  coupler; 
and  the  court  held  that  an  expert  trainman 
may  be  asked  as  to  the  condition  of  a  car 
coupler  in  question,  and  as  to  what  was 
necessary  In  order  to  operate  that  coupler,  as 
the  mode  of  operation  of  automatic  coupling 
mechanisms  and  the  effect  of  various  condi- 
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tions  thereof  are  proper  subjects  for  expert 
testimony. 

Mr.  Wigmore,  In  discosslng  the  future  of 
the  opinion  rule,  says  this: 

"The  opinion  rule  day  by  day  exhibits  its 
unpractical  subtlety  and  its  useless  refinement 
of  logic  Under  this  rule  we  accomplish  little 
by  enforcing  it,  and  we  should  do  no  harm  if 
we  dispensed  with  it.  We  accomplish  little,  be- 
cause, from  the  side  on  which  the  witness  ap- 
pears and  from  the  form  of  the  question,  Ids 
answer,  1.  e.,  his  opinion,  may  often  be  infer- 
red. We  should  do  no  harm,  because,  eyen 
when  the  final  opinion  or  inference  is  admitted, 
the  inference  amounts  in  force  usuaUy  to  noth- 
ing unless  it  appears  to  be  solidly  based  on  sat- 
isfactoiy  data,  the  ezistenoe  and  quality  of 
which  we  can  always  bring  out,  if  desirable,  on 
cross-examination.  Add  to  this  that,  under  the 
present  illiberal  application  of  the  rule,  and 
the  practice  as  to  new  trials,  a  single  errone- 
ous ruling  upon  the  single  trifling  answer  of 
one  witness  out  of  a  dozen  or  more  in  a  trial 
occupying  a  day  may  overturn  the  whole  result 
and  cause  a  double  expense  of  time,  money,  and 
effort;  and  we  perceiYe  the  absurdly  unjust  ef- 
fects of  the  rule.  Add,  finally,  the  utter  im- 
possibility of  a  consistent  application  of  the 
rule,  and  the  consequent  imcertainty  of  the  law, 
and  we  understand  how  much  more  it  makes 
for  injustice  rather  than  justice.  It  has  done 
more  than  any  one  rule  of  procedure  to  reduce 
our  litigation  towards  a  state  of  legalized  gam- 
bling. 

He  suggests  a  radical  remedy,  whi<di  is 
worthy  of  consideration  by  the  Legislature; 
tliat  is,  a  statute  in  the  following  form: 

"An  inference  or  opinion  may  always  be  stated 
to  the  tribunal  by  a  witness  cxperientially  qual- 
ified to  form  it,  provided  either  that  he  has 
bad  adequate  personal  observation  of  the  matter 
in  question,  or  that  he  has  the  data  hypotheti- 
cally  stated  to  him  in  court;  and  it  is  imma- 
terial whether  or  not  the  data  are  capable  of 
being  so  stated  by  him  or  by  others  that  the 
tribunal  is  equally  capable  of  drawing  the  infer- 
ence, and  whether  or  not  the  data  are  stated  by 
him  before  stating  his  inference,  and  whether  or 
not  the  inference  involves  the  very  subject  of  the 
issue,  or  one  of  the  issues,  before  the  tribunal; 
provided  that  the  trial  judge  may  in  any  case 
in  his  discretion  exclude  testimony  involving  an 
inference  from  data  observed,  or  any  other  su- 
perfluous testimony,  whenever  in  his  judgment 
fiuch  testimony  is  merely  cumulative  or  of  un- 
due personal  weight,  and  is  therefore  undesira- 
ble."   8  Wigmore  on  Evidence,  1 1929. 

It  is  clear  to  us  in  this  case  that  there 
was  no  error  in  ];>ermitting  the  plaintiff  to 
state  that  the  necessity  of  going  between  the 
cars  existed,  for  the  inference  that  this  was 
bl8  opinion  was  the  only  possible  inference, 
if  they  credited  his  statements,  which  could 
be  drawn  by  the  jury  from  the  testimony 
wbich  he  had  already  given  as  to  the  exist- 
ing facts. 

[4]  2.  It  is  claimed  that  the  court  erred  in 
Iiermitting  several  witnesses  to  testify  as  to 
tlie  percentage  of  instances  In  which  the 


coupler  which  was  attadied  to  the  front  of 
the  engine  here  involved,  No.  044,  would 
couple  automatically  by  impact  to  a  car  with- 
out the  necessity  of  the  brakeman  going  be- 
tween the  engine  and  the  car.  This  testi- 
mony was  to  the  effect  that  the  percentage 
of  cases  in  which  the  coupling  would  fail  was 
very  large.  The  evidence  is  said  to  be  irr^- 
evant  and  Immaterial,  and  to  be  objection- 
able as  mere  opinions  of  the  witnesses.  The 
duty  of  the  railway  company  was  to  provide 
an  engine  which  when  properly  operated  and 
given  a  reasonable  trial  would  couple  with 
cars  automatically  by  impact,  and,  while  tes- 
timony tending  to  show  the  frequent  failures 
of  the  coupler  on  this  engine  to  meet  the  re- 
quirements of  the  act  would  not  be  conclu- 
sive against  the  company  that  it  would  not 
couple  at  this  particular  time,  still  it  was  per- 
suasive and  had  a  tendency  to  sustain  the 
plaintifTs  testimony  that  such  necessity  ex- 
isted on  this  occasion.  While  the  plaintiff's 
case  depends  upon  whether  the  necessity 
existed  at  the  very  time  of  the  accident,  and 
he  must  show  to  the  satisfaction  of  the  jury 
that  such  necessity"  actually  then  existed,  he 
was  nevertheless  entitled  in  this  case,  in 
which  the  company's  witnesses  testified  that 
the  necessity  did  not  exist  at  that  time^  to 
show  the  frequent  failure  of  the  equipment  to 
operate — not  as  proving  his  case,  but  only  as 
tending  to  aid  the  jury  in  deciding  the  con- 
flicts in  the  evidence.  The  company  was 
contending  that  if  the  coupler  had  heean  given 
a  tBir  trial  it  would  have  coupled  automati- 
cally then,  and  this  testimony  tended  to  sus- 
tain the  plaintiff  by  showing  the  past  ex- 
perience of  those  who  had  seen  it  in  opera- 
tion. We  think  the  evidence  was  properly 
admitted. 

[5]  It  is  alleged  that  it  was  error  to  allow 
certain  witnesses  to  testify  that  the  en^e. 
No.  944,  was  a  superheated  engine,  and  that 
just  after  it  has  been  in  motion  and  is  stand- 
ing still  it  will  frequently  go  forward  v%ry 
quickly  when  the  brake  is  released.  The 
plaintiff  had  testified  that,  when  he  went,  in 
between  the  car  and  the  engine  to  open  one 
of  the  knuckles  with  his  hand  and  pulled  the 
drawhead  on  the  engine  slightly  towards 
him,  the  engine  lunged  forward  suddenly-* 
so  very  quickly  as  to  catch  his  hand  between 
the  couplers  before  he  could  realize  that  it 
was  in  motion.  Whereas,  the  defendant's 
witnesses  testified  that,  upon  tbe  signal  to 
the  engineer,  the  engine  slowly  drifted  down 
to  the  point  of  contact  vrith  the  car.  This 
testimony,  which  is  objected  to  and  criticized, 
tended  to  sustain  the  plaintifiTs  testimony, 
as  well  as  to  show  the  cause  of  the  accident, 
and  was  therefore,  in  our  opinion,  clearly 
admissible.  C.  &  O.  By.  Co.  v.  Meadows,  119 
Va.  40,  89  S.  E.  244. 

[6]  The  testimony  of  the  witness  Sullender, 
to  the  effect  that  sometimes  the  lever  on  the 
engine  944  does  not  fully  open  the  knuckle 
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and  It  l\as  to  be  pulled  open*  la  also  admis- 
sible for  tbe  same  reasons. 

[7, 8]  3.  Tbe  witness  Sbowalter  was  al- 
lowed to  testify  that  when  the  pin  was  in 
a  certain  position,  which  was  indicated,  it 
was  impossible  to  open  the  knuckle  by  the 
use  of  the  lever  on  the  side  of  the  car ;  that 
is,  the  lever  that  is  placed  there  for  the  pur- 
pose of  opening  the  knuckle  without  the 
necessity  of  going  in  between  the  cars.  It  is 
objected  that  the  testimony  was  an  opinion 
and  was  incompetent  and  irrelevant,  because 
the  witness  did  not  know  anything  about  the 
condition  of  the  coupler  on  the  day  of  the 
accident.  This  objection  Is  untenable  be- 
cause the  evidence  does  not  purport  to  be  a 
statement  of  the  then  existing  condition  of 
the  coupler.  It,  on  the  contrary,  is  a  state- 
ment as  to  its  mechanical  operation.  The 
plaintiff  had  testified  that  the  pin  in  the 
coupler  failed  to  fall  when  the  engine  and 
cars  were  brought  together,  and  that  when 
the  pin  fails  to  fall  thereafter  no  control  can 
be  exercised  upon  the  coupling  device  by 
pulling  the  lever  at  the  side  of  the  car,  but 
it  is  then  necessary  to  go  in  between  the  cars 
to  adjust  the  couplers  by  hand,  and  this  wit- 
ness, Sbowalter,  was  familiar  with>  the  cou- 
pling apparatus  on  engine  No.  944  and  knew 
its  mechanism.  The  evidence  objected  to  was 
not  an  opinion,  but  was  a  statement  of  fact, 
the  truth  or  falsity  of  which  could  be  easily 
settled  by  an  experiment  with  the  coupler 
actually  in  use.  The  evidence  was  simply  a 
contradiction  of  certain  other  evidence  in- 
troduced by  the  company  to  the  effect  that 
the  lever  would  open  the  knuckle  even  though 
the  pin  had  not  fallen. 

[91  4.  It  is  objected  that  a  witness  for  the 
company  (McCambridge)  was  allowed  to  tes- 
tify as  to  the  customary  place  for  the  man 
who  gives  the  signals  under  such  circum- 
stances to  stand — as  to  whether  he  generally 
stood  on  the  south  or  north  side  of  the  track. 
The  company  had  undertaken  to  discredit 
Arrington's  statement  as  to  the  place  at 
which  he  stood,  and  introduced  testimony  de- 
signed to  show  that  there  was  a  deep  ditch 
at  that  place,  making  it  physically  impossible 
for  Arrington  to  stand  where  he  said  he  did, 
and  this  testimony  tended  to  corroborate  the 
plaintiff's  testimony.  It  was  clearly  admis- 
sible. 

[10]  5.  It  is  objected  that  the  plaintiff  was 
allowed  to  testify  that  he  did  not  knowingly 
keep  his  band  on  the  coupler  of  the  engine 
as  it  moved  towards  the  car.  The  objection 
is  that  tbe  evidence  is  immaterial  and  irrel- 
evant. Even  if  this  be  true,  no  prejudice  is 
shown,  and  therefore  the  assignment  is  with- 
out merit. 

[11-13]  6.  The  company  asked  the  court  to 
give  the  Jury  an  instruction  marked  "D," 
which  reads  thus: 

"The  court  instructs  the  Jury  that  side  play 
in  a  coupler  according  to  a  standard  in  general 


and  accepted  use  on  raflroads  does  not  consti- 
tute a  defect  in  a  coupler,  unless  the  jury 
further  believe  from  the  evidence  that  in  one 
or  both  of  the  couplers  involved  in  this  case 
there  was  greater  side  play,  or  that  the  coupler 
or  couplers  were  more  out  of  line  than  was  nec- 
essary for  the  safe  operation  of  engine  and  car. 


»» 


One  of  the  points  In  controversy  in  the 
case  is  as  to  the  amount  of  lateral  or  aide 
play  the  coupler  attached  to  the  front  of  thd 
engine  had,  and  whether  this  prevented  the 
coupling  by  impact.  The  plaintiff  had  testi- 
fied that  it  had  a  lateral  movement  of  12 
inches,  and  that  as  it  appeared  to  be  out  of 
line  he  changed  its  position  slightly  when  he 
went  in  to  (^en  the  knuckle  with  his  hand, 
and  had  also  introduced  other  witnesses  who 
testified  as  to  this  alleged  excessive  lateral 
movement.  To  counteract  the  effect  of  this 
testimony,  the  company  introduced  evidence 
tending  to  show  that  without  lateral  play  in 
the  couplers  it  is  impossible  to  keep  the  cou- 
plers in  alignment  on  a  curve ;  that  the  prac- 
tical result  of  their  misalignment  was  that 
frequ^itly  the  couplers  were  broken,  the 
pocket  or  extension  piece  was  broken  off,  the 
bolts  attaching  it  to  the  beam  of  the  loco> 
motive  were  sometimes  sheared  off,  the  loco- 
motive was  derailed  on  curves,  flanges  were 
broken,  and  the  like;  that  the  amount  of 
lateral  play  in  locomotive  couplings  on  the 
various  railroads  throughout  the  United 
States  is  according  to  a  fixed  standard,  which 
has  been  arrived  at  after  years  of  expeiim^t 
by  actual  practical  experience;  that  the 
amount  of  side  play  of  the  locomotive  coupler 
here  involved  was  only  6  inches  and  was  of 
the  ascertained  standard;  that  such  move- 
ment is  absolutely  necessary  to  meet  railroad 
conditions  on  the  average  railroad  In  the 
United  States  and  on  its  road  on  such  an 
engine;  and  that  this  coupler  openfted  suc- 
cessfully by  impact  a  short  while  before  as 
well  as  Just  after  the  accident 

So  that  one  of  the  vital  controversies  In 
the  case  was  as  to  whether  the  lateral  move- 
ment of  the  coupler  on  the  engine  constituted 
a  defect  such  as  would  prevent  the  coupling 
by  impact  without  the  necessity  of  the  m&k 
going  in  between  the  cars.  The  plaintiff  to 
meet  this  situation  had  gotten  three  Instruc- 
tions presenting  its  view  of  the  case,  to  the 
effect  that  it  was  the  absolute  duty  of  the 
company  to  provide  and  maintain  couplers 
which  would  couple  automatically  by  impact 
without  making  it  necessary  for  him  to  go 
between  the  end  of  the  engine  and  the  car, 
and  that  the  law  was  not  complied  with  by 
merely  furnishing  couplings  which  would 
couple  automatically  by  impact  after  they  had 
been  fixed  and  made  ready  to  couple  by  his 
going  in  between  the  engine  and  the  car,  and 
that  the  mere  fact  that  the  company  pro- 
vides couplers  proper  in  their  material  and 
construction,  which  are  of  standard  make,  is 
not  sufficient;    that  they  must  be  so  con- 
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structed  and  attached  and  kept  attached  that, 
when  properly  operated  and  given  a  reason- 
able trial,  they  will  couple  by  impact  without 
the  necessity  of  the  employe's  going  in  be- 
tween the  engine  and  the  car  to  effect  the 
coupling.  Now  this  instruction  D,  which 
was  refused,  was  intended  to  present  the 
oompany*s  view  of  the  case  as  to  the  lateral 
movement  of  the  coupler  on  the  engine,  and 
to  avoid  the  effect  of  the  plaintiff's  testimony 
that  it  had  an  excessive  lateral  movement  of 
12  inches,  and  was  therefore  defective.  The 
criticism  of  the  instruction  by  the  plaintiff 
is  that  it  is  erroneous  in  that  it  makes  the 
liability  of  the  defendant  depend  upon  the 
exercise  of  reasonable  care  in  equipping  and 
maintaining  the  safety  device ;  but  we  do  not 
.think  that  this  is  true,  and  certainly  this 
was  fully  taken  care  of  by  the  instructions 
which  the  court  gave  at  the  Instance  of  the 
plaintiff.  The  first  clause  of  the  Instruction 
is  merely  to  the  effect  that  side  play,  accord- 
ing to  a  standard  and  generally  accepted  use 
on  all  railroads,  does  not  constitute  a  defect. 
This  is  obviously  true,  for  railroads  cannot 
be  built  upon  straight  lines,  and  when 
rounding  curves  some  lateral  play  is  abso- 
lutely necessary. 

Mr.  Justice  Holmes,  in  Atlantic  City  Rail- 
road Co.  V.  Parker,  242  U.  S.  59,  37  Sup.  CL 
70,  61  L.  Ed.  152,  says:    "Some  lateral  play 
must  be  allowed  to  drawheads."    This  is  all 
that  the  first  clause  of  the  instruction  states. 
The  second  clause  states  that  the  side  play 
of  the  coupler  here  involved  did  not  consti- 
tute a  defect  imless  that  side  play  was  great- 
er than  was  necessary  for  the  safe  operation 
of  the  engine  and  cars,  and,  construed  in 
connection  with  the  instructions  which  the 
court  gave  on  behalf  of  the  plaintiff,  we  think 
it  does  not  bear  the  construction  which  the 
plaintiff  puts  upon  it.    The  language  is  not 
aptly  chosen,  it  is  true,  and  instead  of  say- 
ing that  it  did  not  constitute  a  defect  unless 
there  was  greater  side  play,  or  that  the  cou- 
pler or  couplers  were  more  out  of  line  than 
was  necessary  for  the  safe  operation  of  the 
engine  and  car,  it  would  have  been  more 
accurate  and  appropriate  to  say,  "than  was 
necessary    to   bring   about,    when   properly 
operated  and  given  a  fair  trial,  the  automatic 
coupling  of  the  car  and  engine  by  impact 
without  the  necessity  of  the  plaintiff's  going 
in  between  the  ends  of  the  engine  and  car 
to  effect  the  coupling."    This,  however,  when 
considered  in  connection  with  the  instruc- 
tions granted  to  the  plaintiff,  is  clearly  im- 
plied in  the  language  which  was  actually 
used.    The  safe  operation  of  the  engine  and 
car   implies  safety    for    the    employes,    the 
-proper  coupling  by  impact,  and  the  conten- 
tion of  the  plaintiff  that  it  is  the  absolute 
duty  of  the  company  to  provide  the  couplers 
'Which  are  required  by  the  safety  appliance 
act    While,  as  Indicated,  the  instruction  is 
vrorthy  of  criticism,  we  are  nevertheless  of 


the  opinion  that,  fairly  constmed,  it  only 
undertook  to  place  before  the  Jury  the  con- 
tention of  the  company  that  tiiere  was  no 
defect  in  the  coupler  because  of  the  alleged 
side  play,  and  that,  if  it  had  been  given  a 
fair  trial,  the  engine  and  the  car  would  have 
coupled  on  the  next  impact,  and  thus  that 
the  side  play  of  the  coupler  created  no  neces- 
sity for  the  plaintiff  to  go  into  the  place  of 
danger.  As  the  case  went  to  the  Jury,  the 
company  was  denied  the  benefit  of  Its  evi- 
dence to  the  effect  that  there  was  no  d^ect 
by  reason  of  the  side  play  of  the  coupler  on 
the  engine,  and  that  its  lateral  movement 
which  was  necessary  for  safety  was  not  suffi- 
ciently great  to  necessitate  the  plaintiff's  go- 
ing in  between  the  engine  and  the  car. 

[14]  7.  The  court  refused  to  give  the  fol- 
lowing instruction  C,  which  the  company 
asked  for: 

**The  court  instructs  the  jury  that  if  they  be- 
lieve from  the  evidence  that  the  car  and  engine 
between  which  Arrington  was  hurt  wer^  each 
provided  with  standard  automatic  couplers 
which  would  couple  automatically  by  impact 
when  the  knuckles  were  open  and  were  provid- 
ed with  levers  by  which  the  knuckles  could  be 
thrown  open  without  going  between  the  cars, 
and  that  these  couplers  were  in  good  working 
order,  and  that  there  is  no  coupler  known  which 
will  couple  by  impact  while  the  knuckles  are 
closed,  or  one  closed  and  the  other  partly  closed, 
then  the  jury  should  find  their  verdict  for  the 
defendant,'* 

This  instruction  is  substantially  identical 
with  the  instruction  recently  approved  by 
the  United  States  Circuit  CJourt  of  Appeals 
for  the  Fourth  Circuit  in  the  case  of  C.  &.  O. 
Ry.  Co.  v.  Charlton,  247  Fed.  37, 159  O.  C.  A. 
252.  It  was  objected  to  by  the  plaintiff  upon 
the  well-settled  ground  that  an  instruction 
which  directs  a  finding  for  either  the  plaintiff 
or  the  defendant  must  cover  all  the  material 
facts  which  the  evidence  proves  or  tends  to 
proves  and  that  an  instruction  which  omits 
an  essential  view  of  the  case  is  erroneoua 
American  Locomotive  Co.  v.  Whitlock,  109 
Va.  238,  63  S.  E.  991 ;  Southern  Ry.  Co.  v. 
Baptist,  114  Va.  723,  77  S.  B.  477 ;  Pocahon- 
tas, etc.,  Co.  V.  Hairston,  117  Va.  118,  83 
S.  E.  1041;  Richmond  v.  McOormack,  120 
Va.  559,  91  S.  E.  767. 

While  true  that  the  instruction  was  ap- 
proved in  the  case  of  C.  &  O.  Ry.  Co.  v. 
Charlton,  supra,  in  that  case  there  was  no 
evidence  as  to  a  defect  in  the  coupler  growing 
out  of  a  large  and  unnecessary  amount  of 
lateral  play  of  the  drawhead  tending  to  make 
it  inoperative  and  to  prevent  coupling  vrith- 
out  the  necessity  of  going  between  the  cars. 
In  the  case  in  Judgment,  the  plaintiff  had 
testified  that  the  coupler  on  the  engine  had 
six  inches  of  lateral  movement  on  each  side, 
and  that  it  was  out  of  alignment  Just  before 
the  accident;  that  the  lift  lever  would  not 
control  this  lateral  movement  of  the  coupler; 
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and  that,  whea  he  went  in  between  the  car 
and  the  engine  to  open  the  knuckle,  he  also 
slightly  moved  the  drawhead  laterally,  his 
evident  purpose  being  to  make  sure  that  up- 
on the  next  impact  the  coupling  apparatus 
would  operate.  As  the  instruction  omits  all 
reference  to  this  testimony,  it  was  properly 
refused.  It  would  have  been  misleading  to 
the  Jury  to  have  withdrawn  that  testimony 
from  their  consideration  as  immaterial  and 
irrelevant  It  would  be  a  correct  instruction 
in  a  proper  case,  and  will  be  a  correct  in- 
struction in  this  case  when  modified  so  as 
to  Include  a  proper  reference  to  the  alleged 
defect  in  the  operation  of  the  coupler  just  be- 
fore the  accident  caused  by  the  alleged  ex- 
cessive lateral  movement  As  presented,  it 
was  properly  refused. 

[18,16]  8.  The  company  excepted  to  in- 
structions 2  and  3,  given  on  behalf  of  the 
plaintiff.   They  read  as  follows: 

"No.  2.  The  court  instructs  the  jury  that,  if 
they  believe  from  the  evidence  that  the  engine 
of  the  defendant  was  not  equipped  with  a  coupler 
which  would  couple  automatically  by  impact 
and  which  could  be  coupled  to  the  car  without 
the  necessity  of  the  plaintiff  going  between  the 
ends  of  the  engine  and  the  car  to  make  the 
coupling  at  the  time  of  the  accident,  and  that 
the  failure  to  have  the  engine  so  equipped  proxi- 
mately caused  the  injury  to  the  plaintiff,  they 
should  find  for  the  plaintiff,  unless  they  believe 
that  the  plaintiff  was  guilty  of  contributory 
negligence. 

"No.  3.  The  court  instructs  the  jury  that  the 
law  is  not  complied  with  by  merely  furnishing 
couplings  which  will  couple  automatically  by 
impact  after  they  have  been  fixed  and  made 
ready  to  be  coupled  by  employes  going  between 
the  ends  of  the  engine  and  car.  Nor  is  the 
mere  fact  that  the  railway  company  provides 
couplers  proper  in  their  material  and  construc- 
tion which  are  of  standard  make  and  are  modeled 
and  constructed  so  as  to  be  capable  of  coupling 
by  impact  sufficient  The  couplers  mast  be 
so  constructed  and  attached  and  kept  so  at- 
tached that  they  will  when  properly  operated 
and  given  a  reasonable  trial  actually  and  in 
fact  couple  automatically  by  impact  without 
the  necessity  of  the  employes  going  between  the 
ends  of  the  engine  and  car  to  effect  a  coupling." 

We  do  not  think  it  necessary  to  prolong 
this  opinion  by  discussing  the  objections 
which  are  made  to  these  instructions.  We 
deem  it  sufficient  to  say  that  the  decisions 
of  the  Supreme  Court  of  the  United  States 
cited  In  the  previous  part  of  this  opinion 
fully  sustain  the  court  in  granting  these 
two  instructions. 

The  company's  view  of  the  case- was  pre- 
sented to  the  jury  by  the  instructions  A,  B, 
and  E,  given  at  its  Instance.  They  read 
thus: 

"A.  The  court  instructs  the  jury  that  it  was 
the  'duty  of  the  plaintiff  whUe  coupling  cars 
to  exercise  such  care  for  his  own  safety  as  a 
reasonably  prudent  man  would  exercise  under 
the  circumstances,  and  if  the  jury  believes  from 


the  evidence  that  the  plaintiff;  Arrlngton,  knew 
or  could  have  known,  by  exercise  of  sudi  care 
as  a  reasonably  prudent  man  would  exercise 
under  the  circumstances,  tiiat  the  engine  was 
moving  towards  the  car  to  which  it  was  to  be 
coupled  and  that  the  couplers  would  strike  to- 
gether, and  yet  kept  his  hand  on  the  coupler 
until  it  was  caught,  thai  the  plaintiff  was 
guilty  of  contributory  negligence  and  should  not 
recover  anything  in  this  case. 

"B.  The  court  instructs  the  jury  that  the 
happening  of  the  accident  to  the  pbedntiff,  Ar- 
rlngton, creates  no  presumption  of  wrong  against 
the  defendant  The  burden  is  upon  the  plain- 
tiff to  prove  to  the  satisfaction  of  the  jury,  and 
by  the  greater  weight  of  the  evidence,  that  it 
was  necessary  for  the  plaintiff  to  go  between 
the  car  and  engine  in  order  to  make  the  cou- 
pling, and  that  it  was  thus  necessary  because 
the  couplers,  after  a  fair  and  reasonable  trial, 
were  such  as  would  not  couple  automatically 
by  impact,  or  because  one  or  both  of  the  couplers 
were  out  of  repair.  And  unless  the  jury  be- 
lieves from  the  evidence  that  the  plaintifC,  Ar- 
rlngton, has  done  this,  the  jury  should  bring 
in  a  verdict  for  the  defendant" 

"E.  The  court  instructs  the  jury  that  if  they 
believe  from  the  evidence  that  the  car  and 
engine  between  which  Arrington,  the  plaintiff, 
was  injured,  each  was  provided  with  couplers 
which  upon  a  fair  and  reasonable  trial  would 
couple  automatically  by  impact  without  the 
necessity  of  Arrington  going  between  the  cars 
for  the  purpose  of  coupling  thepi  at  the  time 
he  was  hurt,  and  that  the  couplers  were  in 
good  order  and  repair,  then  there  is  no  legal 
liability  upon  the  defendant  and  the  jury  should 
find  a  verdict  for  the  defendant" 

There  is  also  an  exception  to  instmctioa 
5,  given  on  behalf  of  the  plaintiff,  which 
reads  thus: 

"The  court  instructs  the  jury  that  if  under 
all  the  evidence  and  instructions  of  the  court 
they  should  find  for  the  plaintiff,  they  should 
allow  him  such  sum  as  they  believe  from  the 
evidence  will  compensate  him  reasonably  for 
the  injuries  received,  if  any ;  and  in  estimating 
his  damages,  if  any,  they  may  take  into  con- 
sideration the  mental  and  physical  pain  and 
suffering,  if  any,  consequent  upon  the  injuries 
received,  the  reasonable  value  of  time  alrea^ 
lost,  if  any,  consequent  upon  his  injuries;  and, 
if  they  believe  from  the  evidence  that  the  said 
injuries  are  permanent  and  will  wholly  or  par- 
tially disable  him  to  labor  and  earn  money  in 
the  future,  then  they  may,  in  addition  to  the 
above,  find  such  sum  as  will,  if  paid  now,  be 
a  fair  compensation  for  his  diminished  capacity, 
if  any,  to  labor  and  earn  wages  in  the  future, 
and  in  this  connection  they  may  take  into  con^d- 
eration  the  probable  duration  of  the  plaintiiPB 
Ufe  under  all  the  proof  in  the  case." 

[17,18]  The  objection  is  that  the  instmc- 
tion  allows  the  jury  to  give  double  damages, 
claiming  that  the  first  clause  of  the  instruc- 
tion permits  the  jury  to  compensate  the 
plaintiff  for  the  injuries  received,  and  that 
the  latter  clause  allows  them,  *'ln  addition  to 
the  above,  (to)  find  such  sum  as  will,  if  paid 
now,  be  a  fair  compensation  for  his  dimin- 
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Ished  capacity,  If  any,  to  labor  and  earn  r  most  every  notable  case,  however  decided, 
wages  in  tbe  future."    This  Instruction  is   subjects  the  courts  to  the  unjust  and  intern- 


supported  by  the  very  great  weight  of  au- 
thority, and  one  substantially  similar  is 
highly  commended  in  a  note  In  Shearman  & 
Redfield  on  NegUgence  (3d  Ed.)  i  760,  p.  2009. 
Fairly  construed,  the  Instruction  in  the 
first  clause  allows  the  jury  to  find  compensa- 
tory^ damages,  and  the  residue  of  the  Instruc- 
tion simply  directs  how  they  may  estimate 
the  C(»istltuent  elements  of  such  compensato- 
ry damages.  The  language  that  they  may, 
'^  addition  to  the  above,"  does  not  refer  to 
the  first  clause  relating  to  the  compensatory 
damages  as  a  whole,  but  only  refers  to  the 
constituent  elements  which  together  consti- 
tute the  compensatory  damages  which,  if  the 
plcdntiff  Is  entitled  to  recover,  the  jury  may 
allow.  In  this  particular  case,  there  should 
have  been  no  reference  in  the  Instruction  to 
Injuries  which  would  wholly  disable  the 
plaintiff,  because  while  the  loss  of  a  right 
hand  and  forearm  Is  a  grievous  misfortune, 
most  serious  in  its  consequences,  it  cannot 
be  said  wholly  to  disable  one.  Many  one- 
armed  men  are  able  to  take  creditable  places 
in  the  business  world,  and  to  compete  in  the 
confiicts  of  life,  successfully,  with  those  who 
have  not  been  so  unfortunate. 

The  instruction  does  not  authorize  the 
jnry  to  award  double  damages,  and  there  is 
ample  authority  to  sustain  It,  considered  as 
a  whole,  so  that  no  further  discussion  of  it 
is  deemed  necessary.  Vicksburg,  etc.,  B.  Go. 
V.  Putnam,  118  U.  S.  554,  7  Sup.  Ct  1,  30  L. 
B3d.  257 ;  O.  &  O.  Ry.  Co.  v.  Kelly,  241  U.  S. 
485,  36  Sup.  Ot  630,  60  L.  Ed.  1122,  li.  R. 
A.  1917F,  367 ;  O.  &  O.  Ry.  Co.  v.  Swartz,  115 
Va.  723,  80  S.  B.  568;  O.  &  O.  Ry.  Co.  v. 
Camahan,  118  Va.  46,  86  -S.  E.  863;  0.  & 
O.  Ry.  Co.  V.  Meadows,  119  Va.  33,  89  S. 
S.  244. 

[18]  9.  The  company  assigns  error  that 
the  trial  court  refused  to-  set  aside  the  ver- 
dict as  contrary  to  the  law  and  the  evidence. 
The  plaintiff  testified  to  facts  from  which 
the  jury  might  have  inferred  that  It  was  nec- 
essary for  him  to  go  between  the  engine  and 
car  in  order  to  effect  the  coupling,  while  the 
conductor,  who  was  in  a  position  equally  ad- 
vantageous, testified  that  it  was  unnecessary, 
and  he  is  sustained  by  the  significant  physi- 
cal facts  that  the  apparatus  operated  suc- 
cessfully both  before  and  after  the  accident 
Thus  the  question  was  one '  of  fact  about 
which  reasonable  men  might  fairly  differ, 
and  hence  was  properly  submitted  to  the 
Jury ;  therefore  the  exception  on  this  ground 
is  without  merit 

The  company  also  claims  that  the  verdict 
and  judgment  should  have  been  set  aside  be- 
cause the  damages,  130,000,  are  excessive. 
No  question  is  ever  presented,  either  to  a 
trial  court  or  to  an  appellate  court,  more  dif- 
ficult of  determination  than  this,  and  in  al- 


perate  criticisms  of  those  whose  judgments 
are  controlled  by  their  own  selfish  interests. 
Such  criticisms,  whether  they  emanate  from 
those  who  assume  to  speak  either  for  organ- 
ized capital  or  organized  labor,  for  the  most 
part  are  neither  Instructive  nor  helpful,  for 
they  merely  darken  co\insel  "by  words  with- 
out knowledge."  The  question,  then,  should 
be  approached  by  the  courts  with  the  great- 
est circumspection  and  VTlth  the  keenest 
sense  of  responsibility  for  the  due  adminis- 
tration of  justice. 

[20]  The  law  wisely  leaves  the  assessment 
of  damages,  as  a  rule,  to  juries,  with  the 
concession  that  there  are. no  scales  in  which 
to  weigh  human  suffering,  and  no  measure 
by  which  pecuniary  compensation  for  per- 
sonal Injuries  can  be  accurately  ascertained. 
Nevertheless,  it  is  an  ancient  and  accepted 
doctrine  of  the  common  law  that  judges  have 
the  power  and  are  clearly  charged  with  the 
duty  of  setting  aside  verdicts,  whbre  the 
damages  are  either  so  excessive  or  so  small 
as  to  shock  the  conscience  and  to  create  the 
impression  that  the  jury  has  been  Infiuenced 
by  passion  or  prejudice,  or  has  in  some  way 
misconceived  or  misinterpreted  the  facts  of 
the  law  which  should  guide  them  to  a  just 
conclusion.  Phillips  v.  London  &  S.  W.  Ry. 
Co.,  8  Eng.  Rul.  Gas.  447,  note,  5  Q.  B.  D. 
78,  41  L.  T.  121,  28  W.  R.  10. 

The  plaintiff  here  was  a  man  In  good 
health,  42  years  of  age,  with  a  life  expectant 
cy  of  26  years.  At  the  time  of  the  accident 
be  was  making  $120  a  month,  and  at  the 
time  of  the  trial,  if  he  had  continued  in  the 
same  employment  as  a  brakeman,  his  wages 
would  have  been  $150  per  month.  He  had 
successfully  stood  his  examination  and  ex- 
pected soon  to  receive  the  pay  of  a  conduc- 
tor. He  lost  his  right  forearm,  which  was 
severed  about  four  Inches  below  the  elbow 
by  being  crushed  between  the  coupler  of  the 
car  and  the  engine.  He  has  apparently  re- 
covered from  his  wound  and  the  immediate 
shock  of  his  injury — at  least,  this  is  the 
presumption,  for  there  is  no  evidence  to  the 
contrary. 

[21]  In  such  a  case  as  this,  where  the 
amount  of  the  verdict  is  attacked  because  it 
is  so  unusual.  It  is  proper  to  make  compari- 
sons with  the  verdicts  which  other  juries  have 
found  in  other  cases  for  similar  injuries; 
for,  while  each  case  must  be  determined  by 
Its  own  facts,  it  is  nevertheless  true  that  the 
verdicts  of  other  juries,  which  have  been  ap- 
proved by  the  courts,  represent  the  common 
or  average  judgment  of  mankind  as  to  the 
proper  recovery  in  such  cases.  Of  course, 
these  verdicts  show  a  very  wide  difference  of 
opinion,  growing  out  of  the  circumstances 
of  the  differoit  cases.  There  Is  a  collection 
of  comparatively  recent  cases  in  17  Corpus 
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Jturls,  at  page  1102.  It  1b  there  shown  that 
out  of  nine  cases,  for  the  loss  of  an  entire 
arm,  verdicts  ranging  from  a  mlnlmnm  of 
16,000  to  a  maximum  of  |25,000,  including 
two  for  $25,000,  the  average  is  116,277,  and 
all  of  these  verdicts  were  held  to  be  exces- 
sive and  were  either  set  aside  or  materially 
reduced.  These  cases  come  from  Michigan, 
Montana,  Illinois,  Pennsylvania,  New  York, 
Kentucky,  Missouri^  and  Iowa,  thus  covering 
many  sections  of  the  country.  Upon  the 
same  page  of  17  Corpus  Juris,  there  are  a 
large  number  of  cases  dted,  in  which  the 
damages  for  similar  injuries  were  held  not 
to  be  excessive.  Twenty-three  of  these  ver- 
dicts (including  that  In  N.  &  W.  Ry.  Co.  v. 
Ampey,  93  Va.  187,  25  S.  E.  226,  where  the 
verdict  was  for  |3,600)  are  below  $10,000. 
Omitting  them  from  the  calculation,  and  tak- 
ing only  the  other  twenty-six  cases  in  which 
the  verdicts  are  far  above  the  average  in 
amount,  notably  one  for  $32,500,  the  next 
highest  being  for  $17,500,  the  average  of 
these  verdicts  held  not  excessive  appears  to 
be  $13,003. 

[22]  The  case  in  which  the  verdict  of 
$32,500  was  sustained  is  Boeder  v.  Erie  Rail- 
road CO.  (Sup.)  164  N.  y.  Supp.  167.  In  that 
case  the  arm  of  the  plaintiff  was  crushed 
off  at  the  shoulder.  His  age  and  position 
are  not  stated,  but  it  is  said  that  but  for 
the  injury  he  would  have  been  able  to  earn 
during  the  rest  of  his  life  the  sum  of  $44,000, 
estimated  on  the  basis  of  his  wages  at  the 
time  he  was  hurt  It  is  also  said  that,  in 
determining  whether  a  verdict  for  personal 
injury  is  excessive,  it  Is  important  to<deter- 
mine  the  present  purchasing  power  of  money. 
8o  far  as  we  are  advised,  this  case  stands 
alone,  and  no  verdict  approaching  this 
amount  for  such  an  injury  has  ever  been 
sustained  by  any  other  court 

In  all  these  cases  there  was  the  absolute 
loss  of  the  arm.  In  this  case,  the  plaintiff 
lost  his  forearm,  and  these  cases  are  there- 
fore pertinent:  Knock  v.  Tonopah,  etc,  R. 
Ck>.,  38  Nev.  143,  146  Pac  039,  L.  R.  A. 
1915F,  8,  in  which  a  plaintiff  29  years  of 
age,  with  11  years'  experience  in  railroad- 
ing in  various  positions,  and  earning  on  an 
average  of  $170  a  month  as  conductor  and 
hrakcman.  There  was  a  verdict  for  $25,500 
for  the  loss  of  his  right  forearm,  which  ne- 
cessitated an  amputation  below  the  elbow. 
In  Ihnt  case  there  are  a  number  of  citations 
relating  to  damages  in  such  cases.  The 
court  reduced  the  verdict  to  $15,000,  being  of 
opinion  that  it  was  excessive.  Bradbury  v. 
Chicago,  etc.,  R.  Co.,  149  Iowa,  51,  128  N. 
W.  1,  40  L.  R.  A.  (N.  S.)  684,  in  which  a 
brakeman  24  years  old,  earning  $80  to  $85 
per  month,  with  a  life  expectancy  of  39^ 
years,  was  awarded  $15,(X)0  by  the  Jury. 
His  right  arm  had  been  amputated  about 
two  inches  below  the  elbow.  In  that  case 
the  court  reduced  the  verdict  to  $12,0(X). 


[23, 24]  There  are  notes  !tt  Ii.  B.  A.  1915F, 
p.  56,  Ann.  Cas.  vol.  16,  p.  20,  and  in  Ann. 
Cas.  1913A,  p.  1371,  from  which  a  compari- 
son can  be  made  of  many  cases  from  every 
section  of  the  country,  and  from  such  a  com- 
parison it  is  apparent  that  this  Judgment  is 
excessive  in  amount  The  recent  Workmen's 
Compensation  Act  in  Virginia  provides  for  a 
maximum  allowance  of  $4,<X)0  for  personal 
injury,  and,  while  there  is  no  statute  impos- 
ing any  limitation  upon  the  Jury  in  this  case, 
the  fact  that  the  Legislature  of  Virginia 
has  made  this  provision  for  injured  work- 
men is  at  least  some  indication  of  the  com- 
mon Judgment  for  the  average  case.  This 
verdict  is  so  large  by  comparison  with  other 
verdicts  for  similar  injuries  that  it  seems 
fairly  manifest  that  the  Jury  must  have  mis- 
understood the  instruction  and  misconceived 
the  rules  of  law  by  which  they  should  have 
been  guided.  They  were  authorized,  if  they 
believed  the  plaintiff  was  entitled  to  recov- 
er, to  allow  such  a  sum  as  would  fairly  com- 
pensate him  for  his  physical  pain,  and  also 
such  a  sum  as  if  paid  now  would  be  a  fair 
compensation  to  the  plaintiff  for  diminished 
capacity  to  labor  and  earn  wages  in  the  fu« 
ture,  and  in  that  connection  they  were  au- 
thorized to  take  into  consideration  the  prob- 
able duration  of  the  plaintiff's  life.  The 
amount  allowed,  $30,000,  if  invested  at  6  per 
cent  interest,  would  yield  $1,800  a  year, 
which  was  more  than  the  amount  the  plain- 
tiff was  earning  at  the  time  he  was  injured* 
and  would  have  supplied  him  with  that  in- 
come during  his  life  and  left  him  with  an 
estate  of  $30,000  at  his  death,  which  is  great- 
er in  amount  than  the'  average  nian  of  in- 
dustry and  intelligence  accumulates  in  a  life- 
time. If  they  made  this  allowance  upon  the 
theory  that  he  was  entitled  to  a  sum  which, 
properly  invested,  would  yield  him  an 
amount  annually  equal  to  his  past  or  expect- 
ant wages  during  his  life,  leaving  the  prin- 
cipal undiminished  for  his  estate  at  his 
death,  and  witbout  considering  the  fact  that 
his  earning  capacity,  while  lessened,  was  not 
wholly  destroyed,  then,  according  to  all  the 
authorities,  they  erred. 

In  O.  &  O.  Ry.  Co.  v.  Kelly,  supra,  Uiia  is 
said: 

"So  far  as  a  verdict  is  based  upon  the  depriva- 
tion of  future  benefits,  it  will  afford  more  than 
compensation  if  it  be  made  up  by  aggregating 
the  benefits  without  taking  account  of  the  earn- 
ing power  of  the  money  that  is  presently  to  be 
awarded.  It  is  self-evident  that  a  given  snm 
of  money  la  hand  is  worth  more  than  the  like 
sum  of  money  payable  in  the  future.  Ordi- 
narily, a  person  seeking  to  recover  damages  for 
the  wrongful  act  of  another  must  do  that  which 
a  reasonable  man  would  do  under  the  circum- 
stances to  limit  the  amount  of  the  damages. 
Wicker  v.  Hoppock,  6  Wall.  94,  09,  18  L.  Ed. 
752,  768;  The  Baltimope,  8  WalL  377,  887. 
19  L.  Ed.  468,  465;  United  States  v.  Smith, 
94  U.  S.  214,  218,  24  L.  Ed.  115 ;    Warren  v. 
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Stoddart,  105  U.  S.  224,  22»,  26  U  Bd.  1117, 
1120;  United  States  ▼.  United  States  Fidelity 
&  6.  Co.,  236  U.  S.  512,  526,  85  Sup.  Gt  298, 
59  li.  Ed.  696,  703.  And  the  putting  out  of 
money  at  interest  is  at  this  day  so  common  a 
matter  that,  ordinarily  it  cannot  be  excluded 
from  consideration  is  determining  the  present 
equivalent  of  future  payments,  since  a  reason- 
able man,  even  from  selfish  motives,  would  prob- 
ably gain  some  money  by  way  of  interest  upon 
the  money  recovered."  Houston,  etc.,  R*  Co.  v. 
Willie,  53  Tex.  818,  87  Am.  Rep.  757. 
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[28]  If  in  estimating  the  plaintiff's  dam- 
ages they  failed  also  to  take  into  considera- 
tion that  he  was  42  years  of  age,  and  that 
bis  earnings  from  manual  labor  would  nat- 
urally diminish  because  of  his  advancing 
years  long  before  he  lived  out  his  life  ex- 
pectancy, then  they  also  erred.  Florida,  etc., 
By.  Co.  V.  Lasslter,  58  Fla.  247,  50  South. 
428,  19  Ann.  Cas.  196;  Shearnian.&  Redfleld 
on  Negligence,  f  760,  p.  2009. 

This  court,  In  Southern  By.  Co.  y.  Smith, 
107  Va.  553,  59  S.  E.  872,  where  the  plaintiff 
was  thrown  under  an  engine  which  crushed 
and  destroyed  his  arm,  allowed  a  recovery 
of  $15,000,  which  so  far  as  we  are  advised  is 
the  largest  amount  erer  recovered  in  this 
etate  for  such  an  injury. 

In  the  Virginia  cases,  C.  &  O.  Ry.  Co.  ▼. 
Swartz,  supra,  in  which  this  court  sustained 
a  verdict  for  $17,000  for  loss  of  a  leg,  and  C. 
&  O.  Ry.  Ca  v.  Camahan,  supra,  in  which  a 
verdict  for  $25,000  for  a  similar  injury  was 
sustained,  there  were  peculiar  circumstances, 
chiefly  the  fact  that  in  neither  case  had  the 
plaintiff,  at  the  tUne  of  the  trial,  recovered 
from  the  immediate  effects  of  the  injury; 
but  in  both  these  cases  they  were  stiU  suf- 
fering from  their  unhealed  wounds.  In  tbis 
case  no  such  peculiar  circumstances  exist 
There  is  no  evidence  that  the  plaintiff's 
wound  has  failed  to  heal,  and  he  is  not 
wholly  disabled.  Many  occupations  are  still 
open  to  him,  and  while,  if  entitled  to  rec6yer, 
he  is  entitled  to  proper  compensation,  he  is 
not  entitled  to  Bxcessire  damages. 

In  Norfolk  •Southern  Railroad  Co.  y. 
Crocker,  117  Va.  827,  84  S.  SI  081,  where  a  |  legal  interest   thereon,    for   discovery    of   the 


rerdict  for  $18;000  for  the  loss  of  a  leg  was 
sustained,  it  appeared  that  the  plaintiff  suf- 
fered Intensely  and  for  a  long  period,  and 
tliat  his  medical  and  other  expenses  amount- 
ed to  $3,000  or  more. 

As  we  are  of  opinion  that  under  the  cir- 
cumstances of  this  case  these  damages  are 
excessive,  and  also  that  the  court,  erred  in 
refusing  to  give  the  defendant's  instruction 
£>,  or  some  equivalent  thereof,  the  Judgment 
-will  be  reversed,  and  the  case  remanded  for 
a  new  trial' in  accordance  with  the  views 
bere  expressed. 

Reversed. 


1.  USUBT  9S»88— AOBBEMENT  TO  SHABB  PROF* 
TTB. 

If  an  Investment  was  made  in  a  particular 
enterprise  or  business,  entitling  the  investor, 
to  a  share  of  the  profits,  and  the  agreement  as 
to  the  profits  was  in  fact  a  guaranty  of  a  mini- 
mnm,  but  left  the  investor  entitled  to  a  greater 
profit,  if  made,  so  that  in  effect  a  partnership 
was  created,  and  the  agreement  for  profit  was 
not  in  the  nature  of  an  agreement  for  interest, 
the  transaction  would  not  have  been  usurious, 

2.  UsuBT  ^=»117— Dbgbee  of  fboof. 

Usury  must  be  proved  by  a  dear  and  satis- 
factory preponderance  of  the  evidence;  proof 
beyond  a  reasonable  doubt  being  unnecessary. 

3.  Equity  ^=»345— Answbb  to  bill  of  dis- 
covebt  as  evidence. 

Where  answer  under  oath,  responsive  to 
cross-bill  charging  nsury,  and  exhibited  as 
a  bill  of  discovery,  made  statements  which,  if 
true,  disclose  a  transaction  free  of  usury,  the 
evidence  of  such  answer  must  be  overcome  by 
the  testimony  of  two  witnesses,  or  of  one  wit- 
ness and  corroborative  circumstances,  and  a  dif- 
ferent state  of  facts  established,  to  entitle  cross- 
complainant  to  relief. 

4.  USUBT   ^=:»117— SUFEIOISNOT   OF  XVIDEITOX 
TO  SHOW  USUBT. 

Evidence  held  to  establish  by  a  dear  and 
satisfactory  preponderance  of  the  evidence  that 
true  nature  of  transaction,  whereby  payee  had 
paid  over  $9,000  and  had  taken  note  for  $10,- 
000  payable  80  days  after  date,  was  not  an 
actual  investment  in  any  particular  enterprise 
or  business,  but  an  agreement  for  a  profit  in  the 
nature  of  interest  on  the  $9,000  loaned,  whidi 
exceeding  the  legal  rate,  made  the  original  ob- 
ligation usurious. 

6.  UsuBY  ^=>111(4)— Cboss-bill  of  discov- 

EBY    BY    DEFENDANTS    IN    SUIT   TO    I^FOBCB 
LIEN. 

One  who  occupied  such  a  relationship  to  the 
debt  that  he  could  make  the*  defense  of  nsury 
against  the  enforcement  of  it  could  maintain 
cross-bill  admitting  liability  lor  prindpal  sum 
justly  due  after  dimination  of  the  usury,  and 


usury,  and  for  relief  therefrom,  based  on  such 
discovery,  independent  of  Code  1904,  §  2822, 
affording  that  remedy  to  "borrower" ;  such  stat- 
ute having  been  enacted,  not  to  give  equity  Ju- 
risdiction of  suits  for  discovery  and  rdief  in 
cases  of  usury,  which  Jurisdiction  previously  ex- 
isted, but  to  enable  a  plaintiff  to  maintain  bill, 
without  waiving  forfeiture  of  interest. 

6.  UsuBY  ^»111(4)— Cbobs-bill  of  discov- 
EBY  by  accomhodation  indobseb;    *'bob- 

BOWSB." 

Since,  under  Code  1904,  |  2822,  giving  bor- 
rower remedy  by  way  of  bill  of  discovery  and 
relief  itom  usury,  accommodation  indorse- 
conld  maintain  bill  in  the  name  of  the  "bor- 


^s»Fot  other  eases  see  mum  topio  and  KBT-NUM BBR  In  all  Key-Numbered  DigestB  and  lodexes 
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rower^  for  his  use  and  benefit,  equity,  wbich 
looks  at  the  substance  and  not  the  form  of 
things,  would  not  dismiss  snch  bill  merely  be- 
cause filed  by  such  indorser  in  his  own  name. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  Borrower.] 

7.  USX7BY  ^=»127— Accommodation  indobseb 

ENTITLED  TO  PLEAD  USTTBT. 

Accommodation  indorser,  being  a  surety  on 
the  obligation,  is  entitled  to  plead  usury. 

8.  UsuBT   ^=»109— Affuoabilitt   or   btat- 

ITTB  OF  LIMITATION. 

Code  1904,  {  2823,  giving  person  who  has 
paid  usury  one  year  after  payment  in  which  to 
bring  suit  to  recover  it,  does  not,  in  view  of 
section  2821,  apply  to  suits  in  equity  by  bor- 
rower or  a  surety  for  relief  from  unpaid  usury, 
unless  the  plaintiff  in  such  a  suit  seeks  to  have 
credited  on  the  debt  payments  which  have  been 
in  fact  made  and  applied  to  the  usurious  prin- 
cipal or  interest. 

9.  USUBT  ^=»109  —  APPLIOABILITT   of  STAT- 
UTE OF  LIMITATIONS. 

2  Purdon's  Dig.  Pa.  (13th  Ed.)  p.  1988,  par. 
2,  requiring  action  to  recover  usury  paid  to 
be  brought  within  six  months  after  time  of 
payment,  has  no  application  to  suit?  in  equity 
for  relief  from  unpaid  usury. 

10.  UsuBT  ^=»100(2)— Application  of  pay- 
ments ON  tJSUBIOUS  DEBT. 

Where  maker  and  indorsers  on  usurious 
note  made  payments  without  applying  payments 
to  the  usurious  portion  of  the  \debt,  the  court, 
in  suit  for  relief  against  the  usury,  will  under 
Code  1904,  |  2823,  eliminate  the  usurious  prin- 
cipal and  all  interest,  and  will  apply  the  pay- 
ments on  the  principal  sum  justly  due,  and  will 
allow  lender  to  recover  only  the  balance  thus 
found  to  be  owing  to  him  of  such  principal, 
without  any  interest. 

U.  UsTTBT  ^=s>100(2)— Application  of  pay- 
ments ON  USUBIOUS  DEBT. 

Where  maker  and  indorsers  on  usurious  note 
made  payments,  without  applying  payments  to 
the  usurious  portion  of  the  debt,  the  court,  in 
suit  for  relief  against  the  usury,  will,  under 
Purdon's  Dig.  Pa.  (13th  Ed.)  p.  1988,  par.  2, 
eliminate  the  usurious  principal  and  all  inter- 
est thereon,  and  apply  the  payments  on  the 
principal  sum  justly  due,  together  with  the 
legal  interest  thereon,  and  will  allow  the  lend- 
er to  recover  the  balance  tiius  found  to  be  owing 
to  liim  of  such  principal  and  legal  interest. 

12.  Appeal  and  ebbob  ^s»1033(1)  —  Ebbob 
fatobablb  to  appellant. 

Question  of  whether  court  erred  in  favor 
of  appellant,  where  appellee  does  not  complain, 
will  not  be  considered. 

13.  UsuBY  ^=»88  -^  Pbima  facie  notation 

FBOM    NEW    TBANBACTION. 

Court,  in  passing  on  question  of  whether 
there  has  been  a  novation  of  original  usurious 
obligation,  wUl  regard  a  new  transaction  in 
which  third  parties  are  mixed  up  with  favor- 
able eye,  and  in  absence  of  explanation  of  the 
coming  in  of  new  parties  to  a  new  obligation  in 


which  the  relationship  of  obligors  is  changed, 
as  where  a  new  party  appeanr  as  maker  of  a 
new  obligation  or  the  Uke,  there  is  a  prima 
facie  presumption  of  fact  that  there  has  been  a 
novation  of  the  original  obligation,  though  the 
new  obligation  includes  a  part  or  the  whole  of 
the  usury  involved  in  prior  transaction. 

14.  UsuBY  ^=>88— Test  of  novation. 
Question  of  whether  a  new  obligation  con- 
stitutes a  novation  of  usurious  transaction  is  a 
question  of  fact,  as  to  whether  the  new  obliga- 
tion is  executed  for  motives  unaffected  by  the 
usurious  consideration,  and  is  intended  to  su- 
persede or  supplant  the  original  security. 

15.  UsxJBY  ^=>88— Confession  of  judgment 

BY  ACCOMMODATION  INDOBSEB  NOT  NOVA- 
TION. 

Where  renewal  note,  with  accommodation 
indorsement  not  appearing  on  original  note, 
was  executed  for  same  consideration  as  original 
note,  and  where  there  was  no  new  consideration 
moving  to  accommodation  indorser  for  his  con- 
fession of  judgment  for  balance  due  on  renewal 
note,  confession  of  judgment  was  not  a  nova- 
tion of  the  original  debt,  so  as  to  purge  it  of 
usury. 

16.  Judgment  €=s»619  -~  Defense  of  usuby 

NOT  BABBED  by  JUDGMENT. 

A  judgment  by  default,  or  by  consent,  or 
one  rendered  in  action  in  which  usury  was  not 
in  f^ct  pleaded  or  put  in  issue  as  a  defense, 
does  not  bar  the  judgment  debtor  from  there- 
after setting  up  the  defense  of  usury  against 
the  judgment,  when  it  is  sought  to  be  enforced 
in  a  court  of  equity. 

17.  Usuby  ^s>122  —  Fobm  of  dbobeb  on 

USUBIOUS  CLAIM. 

In  action  by  judgment  debtor  to  be  relieved 
from  usurious  portion  of  judgment,  decree 
should  not  have  given  judgment  debtor  option 
to  retain  and  deduct  the  usurious  principal  and 
interest  upon  payment  of  balance  of  judgment, 
but  should  have  fixed  the  amount  of  the  judg- 
ment, subject  to  the  deduction  of  the  usurious 
principal  and  interest  thereon. 

* 

18.  Usuby   ^=»122— In   judgment   debtob's 

ACTION  TO  PUBOE  JUDGMENT  OF  USUBY,  PEB- 
SONAL  JUDGMENT  FOB  JUDGMENT  CBEDITOB 
UNNECE88ABY. 

In  judgment,  debtor's  action  to  purge  judg- 
ment of  usury,  court,  in  fixing  amount  of  judg- 
ment subject  to  the  deduction  of  the  usurious 
principal  and  interest  thereon,  need  not  ren- 
der personal  judgment  for  judgment  creditor 
for  amount  found  to  be  justly  due;  a  person- 
al judgment  for  judgment  creditor  already  ex- 
isting. 

Appeal  from  Circuit  Court,  Warren  County. 

Bill  by  R.  O.  Bane  against  H.  J.  Seib^ 
Jr.,  Bernard  Buckdeschall,  and  others,  in 
which  defendant  Seibel  filed  answer  against 
defendant  Rudtdeschall,  which  court  ordered 
to  be  treated  as  a  cross-bill  and  UU  of 
discovery.  Judgment  for  defendant  S^bd  on 
cross-bill,  and  defendant  Buckdeschall   ap- 
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peals.    Affirmed  and  remanded  for  modlfica* 

tiOD. 

On  March  24,  1009,  Bernard  Rnckdeschall 
paid  over  to  one  James  McF.  Qummey  the 
sum  of  $9,000  and  took  his  note  for  the  sum 
of  $10,000  payable  30  days  after  date.  The 
note  was  not  paid  at  maturity,  and  the 
record  does  not  disclose  what  other  renewals 
of  this  note  there  were  by  Qummey  in  the 
meanwhile;  but  some  time  thereafter,  pre- 
cisely what  date  does  not  appear,  the  date 
probably  being  August  17,  1909,  one  Charles 
H.  Burr  became  also  bound  to  Ruckdeschall 
for  the  same  $10,000,  Burr  being  induced  by 
Gummey  to  become  bound  on  a  renewal  note 
for  such  amount  at  the  request  of  Ruck- 
deschall, on  Gummey's  representation  to 
Ruckdeschall  that  Burr  was  originally  a 
Joint  beneficiary  with  Gummey  of  the  $9,000 
aforesaid.  On  this  renewal  note  Burr  ap- 
peared as  maker  and  Gummey  as  indorser, 
but  the  evidence  in  the  cause  shows  afflrma* 
tively  that  the  new  note  was  not  given  for 
any  new  consideration,  and  was  not  Intended 
by  any  of  the  parties  thereto  to  be  a  new 
contract  in  lieu  of  the  original  contract,  but 
was  given  merely  to  furnish  Ruckdeschall 
with  a  renewal  note  for  the  same  obligation 
and  an  additional  surety.  Some  time  later, 
the  precise  date  not  being  disclosed  by  the 
record,  probably  in  October,  1909,  on  Gum- 
mey's  representation  to  Ruckdeschall  that  H. 
J.  Seibel,  Jr.,  was  also  originally  a  Joint 
beneficiary,  with  Gummey  and  said  Burr,  of 
the  said  $9,000,  and  upon  Ruckdeschall's 
urgence  that  Seibel  also  be  brought  in  as 
surety  for  said  $10,000,  at  the  request  of 
Gummey,  Seibel  indorsed  a  renewal  note  for 
the  $10,000  in  favor  of  Ruckdeschall.  The 
preponderance  of  the  evidence^  however, 
clearly  shows  that  Seibel  did  not  know  at 
the  time  or  .any  time  prior  to  the  taking  of 
the  depositions  in  the  cause,  that  Gummey 
had  made  such  representation  to  Ruck- 
deschall, and  the  evidence  in  the  cause  satis- 
factorily establishes  the  f^ct  that  Seibel  be- 
came bound  on  the  note  aforesaid  as  accom- 
modation indorser  for  Gummey,  and  that 
such  only  was  in  truth  the  nature  of  his  ob- 
ligation throughout  the  subsequent  history 
of  the  transaction,  although  at  times  his 
name  appeared  as' maker  of  subsequent  re- 
newal notes,  and  as  guarantor  on  some  of 
such  notes,  as  well  as  indorser.  Burr  also 
remained  bound  in  one  form  or  another,  as 
maker  or  indorser,  on  such  renewal  notes. 
But  the  evidence  in  the  catlse  shows  afllrma- 
tively  that  none  of  these  notes  were  given 
for  any  new  consideration,  or  were  intended 
by  any  of  the  parties  thereto  as  a  new  con- 
tract in  lieu  of  the  original  contract,  but 
were  ^ven  only  as  renewals  of  such  con- 
tract, and  only  for  the  same  original  con- 
sideration. The  deposition  of  Ruckdeschall 
liimself  clearly  shows  this. 

In  March,  1910,  Seibel  paid  $1,000  on  the 


current  note,  and  a  renewal  note  was  executed 
for  $9,000,  dated  March  28,  19ia  signed  by 
Burr  as  maker  and  indorsed  by  Gummey  and 
Seibel.  On  April  5,  1910,  either  Gummey  or 
Burr  paid  $500  on  the  current  note,  and 
Seibel  then  paid  a  like  amount,  reducing  the 
obligation  to  $8,000.  Two  notes  were  then 
executed  for  the  $8,000,  of  date  April  5, 1910; 
one  for  $500,  on  which  Seibel  appears  as 
maker  and  Burr  and  Gummey  as  prior  in- 
dorsers  to  Ruckdeschall,  and  the  odier  for 
$7,500,  on  which  Burr  appears  as  maker  and 
Gummey  and  Seibel  as  indorsera  The  $7,- 
500  last-named  note  seems  to  have  been  re- 
newed from  time  to  time  without  curtailment 
until  September  0,  1910,  when  one  for  $7,500, 
with  Burr  as  maker  and  Gununey  and  Seibel 
as  indorsers,  was  executed.  This  seems  to 
have  been  the  last  execution  of  any  note  for 
the  $7,500  parcel  of  the  aforesaid  obligation. 
The  $500  note  last  named  was  payable  on 
April  24,  1910,  and  a  note  was  given  in  re- 
newal thereof,  dated  April  5,  1910,  payable 
April  25,  1910,  with  the  same  maker  and 
indorser.  This  seems  to  have  been  the  last 
execution  of  any  note  for  the  $500  parcel 
of  the  said  obligation. 

There  were  subsequent  partial  payments 
on  said  $500  and  $7,500  notes  during  Septem- 
ber, October,  and  December,  1910,  and  Feb- 
ruary, March,  April,  May,  June,  July,  Au- 
gust, October,  and  November  1,  1910.  All 
of  these  payments  were  made  by  Seibel.  No 
specific  application  was  made  by  him  of  such 
payments  on  such  $500  or  $7,500  note,  nor 
by  Ruckdeschall,  the  holder  and  owner  of 
such  notes,  but  such  payments  were  made  by 
Seibel  and  considered  by  Ruckdeschall  as 
made  on  the  obligation  as  a  whole,  which 
was  evidenced  by  such  notes. 

The  last-named  payments  reduced  such 
obligation  to  the  balance  of  $6,539.21  as  of 
September,  1911,  and  on  that  day  Seibel  con- 
fessed Judgment  in  Virginia  in  favor  of  Ruck- 
deschall on  such  balance  as  unpaid  and 
owing  on  such  notes.  Subsequently  Seibel 
paid  to  Ruckdeschall  on  such  Judgment  varl-r 
ous  partial  payments,  beginning  with  $600  on 
November  29, 1910»  and  followed  at  intervals 
in  1911, 1912,  and  1918  with  other  payments, 
until  December  22,  1918,  which  was  the  last 
payment  made  by  him;  the  whole  of  such 
payments  on  the  Judgment  aggregating  $8»- 
650,  reducing  the  Judgment  to  the  amount  of 
$2,854.11  as  of  January  11,  1916,  which  is 
the  amount  of  such  obligation  asserted  by 
Ruckdeschall  in  this  cause  against  Seibti, 
and  is  sought  to  be  enforced  therein  as  a 
lien  binding  upon  certain  real  estate  in  Vir- 
ginia belonging  to  Seibel. 

All  of  the  aforesaid  notes  were  executed 
in  Pennsylvania,  and  were  delivered  and 
were  payable  in  that  state. 

Seibel  owed  other  obligations  besides  that 
aforesaid,  some  of  them  deed  of  trust  debts 
and  some  Judgment  debts,  binding  as  liens 
upon  his  said  land  in  Virginia.    The  original 
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cause  before  as  was  instituted  by  a  lien  cred- 
itor's bUl  filed  by  one  R.  C.  Bane,  a  lien 
creditor  of  Selbel,  against  said  Seibel«  Rack* 
deschall,  and  others  as  defendants.  There 
was  an  order  of  reference  in  the  cause, 
which,  being  executed,  showed  per  report  of 
the  commissioner,  among  other  debts  of  S^- 
bel,  the  judgment  lien  aforesaid  in  favor  of 
Ruckdeschall  for  said  balance  of  $2,854.11  as 
0f  January  81,  1916.  Thereupon  Selbei  ex- 
cepted to  such  ret>ort  on  the  ground,  among 
others,  that  the  Judgment  aforesaid  is  usuri- 
ous at  least  to  the  extent  of  $1,000,  which 
sum  at  least,  it  was  alleged  In  the  exception, 
should  be  allowed  such  defendant  as  a  credit 
thereon;  and  a  few  days  later  Seibel  filed  his 
answer  in  such  cause  against  Euc^deschall, 
Which  he  asked  to  be  treated  as  a  cross-bill 
and  bill  of  discovery,  and  the  decree  of  the 
court  below  entered  on  that  date  ordered 
that  it  be  so  treated. 

The  cross-bill  alleged  that  the  original  $10,- 
000  note  aforesaid  was  given  by  Gummey  for 
a  loan  of  money  by  Buckdeschall  to  him,  that 
only  $9,000  was  in  fact  so  loaned,  and  that 
the  original  obligation  was  usurious  to  the 
extent  of  $1,000,  and  that  the  said  Judgment 
debt  had  not  been  purged  thereof,  and  still 
contained  such  original  amount  of  usury,  to- 
gether with  the  Interest  thereon,  and  asked 
for  a  discovery  from  the  defendant  Buck- 
deschall, by  answer  imder  oath,  of— 

"the  amount  of  money  lent  to  said  James  McF. 
Gummey  and  the  amount  for  which  he  received 
the  notes  and  obligations  upon  which  the  judg- 
ment complained  of  is  a  part,  and  that  he  be 
required  to  answer  under  oath  what  payments 
have  been  made  since  the  original  transaction, 
and  disclose  fully  all  circumstances  and  trans- 
actions connected  with  the  entire  matter." 

The  defendant  Bwdcdeschall  filed  a  de- 
murrer, with  grounds  of  demurrer  spedflcal- 
ly  assigned,  a  special  plea  of  the  statute  of 
limitations,  and  an  answer  under  oath  to 
aald  cross-bilL 

The  answer  is  responsive  to  the  prayer 
of  the  cross-bill  for  discovery,  and,  in  sub- 
stance, takes  the  position  that  the  $9,000 
aforesaid  was  the  purchase  money  for  certain 
real  estate  which,  in  accordance  with  an 
agreement  between  Gummey  and  Buck- 
deschall under  which  the  outlay  of  the 
$9,000  was  made,  the  latter  was  to  buy  and 
hold  until  Gummey  and  associates  could 
raise  the  money  to  take  it  oft  his  hands, 
which  Gummey  stated  would  be  in  less  than 
a  month,  and  that  Buckdeschall  was  then  to 
sell  the  property  to  Gummey  and  his  asso- 
ciates at  a  profit  of  $1,000,  and  that  the  orig- 
inal note  aforesaid  was  given  for  the  $10,- 
000,  although  only  $9,000  was  in  fact  turned 
over  by  Buckdeschall  to  Gummey,  merely  as 
a  guaruity  that  the  $9,000  investment  and 
the  stipulated  profit  of  $1,000  would  be  re- 
curned  to  Buckdeschall. 

The   deposition   of   Buckdeschall    in   the 


cause,  however,  does  not  fl(luare  with  the 
discovery  made  in  his  answer.  He  says  in 
his  deposition.  In  substance,  that  the  agree- 
ment in  accordance  with  which  he  let  Gum- 
mey have  the  $9,000  was,  not  that  Buck- 
deschall was  to  become  the  purchaser  of  any 
property,  and  thus  put  the  $9,000  into  an 
investment,  but  that — 

''Mr.  Gummey  proposed  that  he  had  a  settle- 
ment to  make  for  some  real  estate,  and  that  if 
I  [Buckdeschall]  would  put  up  this  money  he 
would  give  me  a  note  for  $10,000  for  $9,000. 
He  said  be  could  make  a  profit  out  of  it,  and 
that  the  people  he  was  dealing  with  could  make 
a  profit  of  $1,000  for  advancing  the  money." 

Again  this  witness  was  asked  and  answer- 
ed as  follows: 

"After  Mr.  Gummey  had  used  this  $9,000  in 
the  way  yon  have  described,  what  was  he  to  do 
next  with  the  property  that  he  so  acquired  T 
A.  *  *  *  He  was  to  boy  it  for  some  one 
and  sell  it  over  again  to  make  a  profit  out  of 
it" 

And  again,  on  cross-examination,  this  wit- 
ness testified  that  Gumm^  said: 

« •  •  •  That  the  assodatest  were  buying 
some  proper^,  and  he  wanted  this  money  to 
complete  the  settlement,  and  there  would  be 
enough  profit  out  of  it  to  give  me  [Buckde- 
schall] $1,000— profit  for  my  lending  the  money 
to  help  tibem  through-Hmd  it  would  be  forth- 
coming in  80  days.  Q.  Then  you  did  not  buy 
any  property  from  Gummey?  A.  No;  Gxunmey 
was  to  buy  the  property,  and  I  was  to  be  in- 
terested in  hifl  profit  from  the  sale  of  it." 

Buckdeschall  further  testified  that  the  $1,- 
0€b  was  to  be  paid  him  "as  a  commission  for 
putting  up  the  money,"  and  that  if  Gummey 
had  made  no  profits  still  Buckdeschall  was 
to  be  paid  the  $10,000.  Again,  Buckdeschall 
was  asked: 

"In  other  words,  you  would  be  paid  $10*000 
for  the  loan  of  $9,000,  regardless  of  whether 
any  profit  was  made  or  not?" 

And  he  answered: 

"Well,  I  fuUy  expected  that,  because  Mr. 
Gummey  told  me  that  he  was  going  into  this 
real  estate  where  he  was  going  to  make  this 
money,  and  if  I  would  put  up  this  money  he 
would  give  me  $1,000  out  of  the  deal;  if  he 
did  not  get  it,  that  was  up  to  him." 

This  witness  further  testified  that  he  did 
not  know  whether  Gummey  made  any  profit 
or  not  in  the  transaction. 

John  D.  Taylor,  a  witness  in  the  cause  for 
Seibel,  testified  as  follows: 

"I  made  the  negotiations  with  Mr.  Bu%:kde- 
schall.  I  told  him  that  Mr.  McF.  Gummey 
wanted  to  borrow  $10,000  for  certain  thmgs 
that  he  was  interested  in,  and  for  which  he  was 
willing  to  pay  $1,000  and  Mr.  Buckdeschall  the 
following  day  turned  over  the  $9,000  to  him. 
Q.  What  did  be  get  for  the  $9,000?  A.  A  note 
for  $10,000.  Q.  Then  McF.  Gummey  paid  Mr. 
Buckdeschall  $1,000  bonus?     A.  Well,  it  was 


Va.) 


BUCEDESCHALt*  t. 
(101  8.B.) 


SEIBBL 


429 


I  My;   the  eheck  wai  for  $9,000,  and  th« 
note  was  for  $10,000." 

It  Is  sufficient  to  say  further  of  the  an- 
swer, the  demurrer,  and  special  plea  that 
they  raise  the  questions  which  are  disposed 
of  in  the  opinion  below. 

The  further  material  facts  shown  in  evi- 
dence in  the  cause  are  referred  to  in  the 
opinion  of  the  court 

The  court  below  entered  a  decree  sustain- 
ing the  allegation  aforesaid  of  usury  made 
in  the  cross-bill«  held  that  the  plea  of  the 
statute  of  limitations  aforesaid  could  not 
avail  as  a  defense  thereto,  and  decreed  *'that 
the  said  H:  J.  Seibel,  Jr.,  has  the  right  at 
bis  option  and  upon  the  payment  of  the  bal- 
ance of  said  judgment  •  •  •  [|2,864.11, 
with  interest  thereon  from  January  81,  1916] 
•  •  •  to  retain  and  deduct  the  suin  of 
$1,000,  being  the  amount  of  the  usurious  ex- 
-cess  over  the  legal  rate  as  ascertained  by 
the  court,  with  interest  thereon  from  March 
2M,  1009,"  and  certain  costs  of  suit  were  de- 
creed to  be  paid  t^  the  deftodant  Rack- 
deschalL 

Blackburn  Smith,  of  Berryvllle,  and  Ward 
■A  Larrick,  of  Winchester,  for  appellant. 

£.  H.  Jackson  and  Aubrey  Q.  Weaver,  both 
ef  Front  Royal,  for  appellee. 

SIMS,  J.  (after  stating  the  facts  as  above). 
"The  questions  raised  by  the  assignments  of 
error  will  be  disposed  of  in  their  order  as 
fitated  below. 

[1]  1.  Was  the  original  obligation,  set 
fbrth  in  the  statement  preceding  this  opin- 
ion, usurious? 

The  legal  principles  and  the  rule  of  evi- 
dence governing  this  Inquiry  have  been 
long  well  settled  and  therefore  need  no  re- 
statement here.  The  inquiry  under  consider- 
ation is  purely  one  of  fact  If  the  transac- 
tion under  Investigation  was  in  truth  an  in- 
-vestment  in  a  particular  enterprise  or  busi- 
ness entitling  the  Investor  to  a  share  of  the 
profits,  and  the  agreement  as  to  the  profits 
was  in  fact  a  guaranty  of  a  minimum,  but 
left  the  Investor  entitled  to  a  greater  profit, 
if  made,  so  that  In  efTect  a  partnership  was 
created,  and  the  agreement  for  profit  was 
not  in  the  nature  of  an  agreem«it  for  inter- 
est— as  is  alleged  in  substance  in  the  an- 
swer of  Ruckdeschall  was  the  true  nature 
of  the  transaction — ^it  would  not  have  been 
nsurious.  3  Minor's  Inst  (2d  EXL)  806-310; 
Clemens  v.  Crane,  234  HI.  215,  84  N.  B. 
884;  €k)Ilyer  on  PartnercOiip  (6th  Ed.)  § 
68;  Orvis  v.  CJurtiss,  157  N.  Y.  667,  52  N. 
K.  600,  68  Am.  St  Rep.  810;  Duffy  v.  Gil- 
more,  202  Pa.  444,  61  Atl.  1026.  It  is  also 
true  that  It  was  held  in  Ward's  Adm'r  v. 
Cornett,  91  Ya.  676,  22  S.  E.  494,  49  L.  R. 
A.  650,  that  usury  must  be  established  be- 
yond a  reasonable  doubt  But  this  holding 
ivas  taken  from  Brokenborough  v.  Spindell« 
17  Grat  (68  Va.)  21,  where  it  was  said  that 


usury  should  ''be  proved  beyond  a  rational 
doubt  to  the  contrary.**  Judge  Keith,  how* 
ever,  In  the  opinion  of  this  court  delivered 
by  him  in  Evans  v.  Rice,  96  Va.  60,  at  page 
55,  80  S.  E.  463,  465,  quotes  tiie  language 
next  above  quoted  and  says: 

'*We  should  with  reluctance  accept  the  sen- 
tence quoted  as  accurately  expressing  the  de- 
gree of  proof  required  in  such  cases.  It  seems 
to  us  somewhat  severe  in  its  terms,  but  we 
are  warranted,  and  indeed  compelled,  to  hold 
that  usury  must  be  proved  by  a  dear  and  satis- 
factory preponderance  of  evidence.*' 

[2-4]  The  latter  is,  we  think,  the  true 
rule  on  the  subject  Further:  As  the  an- 
swer aforesaid  is  under  oath,  and  Is  re- 
sponsive to  the  cross-bill  exhibited  by  Seibel 
as  a  bill  of  discovery,  it  is  evidence  tn  favor 
of  Ruckdeschall;  and,  as  It  makes  state- 
ments, which,  if  true,  disclose  a  transaction 
free  of  usury,  the  evidence  of  such  answer 
must  be  overcome  by  the  testimony  of  two 
witnesses,  or  of  one  witness  and  corrobora- 
tive circumstances,  and  a  different  state  of 
facts  established,  in  order  to  entitle  Seibel 
to  the  relief  lie  seeks.  But  in  this  cause  we 
have  the  testimony  of  two  witnesses  which 
overcomes  the  evidence  furnished  by  the 
answer  and  establishes  a  different  state  of 
facts,  namely,  the  testimony  of  Taylor  and 
of  the  respondent  Ruckdeschall  himself, 
which  testimony,  as  set  forth  in  the  state- 
ment preceding  this  opinion,  establishes  by 
a  clear  and  satisfactory  preponderance  of 
the  evidence  the  fact  that  the  true  nature 
of  the  transaction  aforesaid  was  not  an  ac- 
tual iuvestment  In  any  particular  enterprise 
or  business,  but  an  agreement  for  a  profit  in 
the  nature  of  interest  on  the  |9,000  loaned, 
which  exceeded  the  rate  allowed  by  law, 
and  hence  the  original  obligation  aforesaid 
was  unquestionably  usurious. 

[8]  2.  C$in  the  bill  in  equity  for  discovery 
filed  by  Seibel  be  maintained? 

The  cross-bill  In  question  admits  liability 
for  the  principal  sum  Justly  due  after  the 
elimination  of  the  usury  in  accordance  with 
the  laws  of  Pennsylvania,  which  are  alleged 
as  governing  the  subject,  and  in  effect  ad* 
mits  liability  also  for  legal  interest  on  such 
principal  sum,  and  thus  conforms  to  the  law 
of  the  forum — ^to  tiie  rule  on  the  subject 
which  obtained  in  ancient  chancery  practice; 
and  therefore,  if  Seibel  occupies  such  a  re- 
lationship to  the  debt  in  question  that  he  can 
make  the  defense  of  usury  against  the  en- 
forcement of  it  in  this  suit,  the  bill  in  ques- 
tion can  be  maintained  for  discovery  of  the 
usury,  and  for  relief  therefrom  based  on 
such  discovery,  Independent  of  any  statute 
affording  that  remedy.  Young  v.  Scott,  4 
Rand.  (25  Va.)  415;  and  Munford  v.  Mo* 
Veigli,  92  Va.  446,  449,  23  S.  £.  867. 

Indeed,  no  objection  is  urged  against  the 
right  of  Seibel  to  maintain  such  a  bill,  ex* 
cept  that  he  was  not  the  ''borrower"  e( 
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the  money;  and  the  position  Is  taken  for 
Ruckdeschall  that  the  statute  in  Virginia 
(section  2822  of  the  Code)  affords  the  rem- 
edy by  bill  of  discovery  and  relief  from 
nsury  to  the  "borrower*'  of  the  money  only. 
It  is  true  that  such  statute  in  terms  affords 
such  remedy  only  to  a  "borrower."  But  the 
object  of  that  statute  was  not  to  confer  ju- 
risdiction upon  equity  of  suits  for  discovery 
and  relief  in  cases  of  nsury,  for  that  Juris- 
diction existed  indep^ident  of  statuta  The 
mischief  which  the  statute  under  consider- 
ation was  meant  to  cure  was  this,  and  this 
only:  By  the  rule  of  the  forum  no  plain- 
tiff could  maintain  a  bill  in  equity  for  dis- 
covery and  relief  from  usury,  without  walv- 
ing  all  forfeiture  inflicted  by  the  usury  stat- 
ute of  the  right  of  the  lender  to  recover  the 
principal  sum  Justly  due  and  legal  interest 
thereon.  The  statute  (section  2822)  was  en- 
acted to  enable  a  plaintiff  to  maintain  such 
a  bill  and  not  waive  the  penalty  inflicted  by 
the  usury  statutes  on  the  lender  of  for- 
feiture of  all  interest  on  a  loan  tainted  with 
usury,  including  Interest  on  the  principal 
sum  Justly  due  as  well  as  usurious  interest 
See  Young  v.  Scott,  supra,  4  Band.  (25  Va.) 
415,  and  the  authorities  therein  cited  for 
the  state  of  the  law  which  the  statute  last 
cited  was  meant  to  change. 

[6]  But  even  if  the  cross-bill  had  not  In 
effect  contained  the  waiver  of  forfeiture 
aforesaid,  if  Seibel  was  entitled  to  make  the 
defense  of  usury,  he  could  have  exhibited 
the  bill  in  the  name  of  the  "borrower"  for 
his  use  and  benefit,  and  thus  could  have 
maintained  the  bill  under  this  statute  (sec- 
tion 2822) ;  and  this  being  true,  equity,  which 
looks  at  the  substance  and  not  the  form  of 
things,  would  not  dismiss  the  bill  merely 
because  filed  by  Seibel  in  his  own  name. 

So  that  we  are  of  opinion  that  in  the  case 
before  us  the  bill  in  question  can  be  main- 
tained both  under  the  ancient  chancery  prac- 
tice existing  as  above  stated  and  under  the 
statute  last  mentioned,  if,  as  aforesaid,  Sei- 
bel, the  plaintiff  in  such  bill,  occupies  such  a 
relationship  to  the  debt  as  entitles  him  to 
defend  against  it  on  the  ground  that  It  is 
usurious. 

This  brings  us,  therefore,  to  the  following 
questions : 

[7]  8.  Is  the  plaintiff  in  the  cross-bill,  Sei- 
bel, entitled  to  make  the  defense  of  usury 
against  the  debt  aforesaid? 

It  is  true  that  the  plea  of  usury  is  a  per- 
sonal plea,  which  can  be  made  in  general 
only  by  the  borrower  himself.  But  this  la 
not  a  rule  which  is  universal  in  its  applica- 
tion. It  is  established  by  the  great  weight  of 
authority  that  a  surety  on  a  debt  may  plead 
usury,  Just  as  the  principal  may,  where  the 
sole  consideration  of  the  promise  of  the  sure- 
ty is  the  same  as  that  of  the  principcd  debt- 
or; that  is,  a  loan  or  credit  given  to  the 
principal  debtor.    39  Gyc.  1075.    Such  la  the 


position  of  Seibel  in  the  cause  before  us,  the 
fact  being  that  he  was  merely  an  accommoda- 
tion indorser,  and  as  such  was  a  surety  on 
the  obligation  in  question,  as  is  established 
by  the  preponderance  of  evidence  in  the  cause, 
as  set  forth  in  the  statement  preceding  this 
opinion. 

We  are  of  opinion,  therefore,  that  the  ques- 
tion last  stated  must  be  answered  in  the  af- 
firmative. 

4.  Should  the  plea  of  Ruckdeschall  of  the 
statute  of  limitations  have  been  sustained? 

Ruckdeschall,  in  his  plea  of  the  statute  of 
limitations,  relies  on  section  2823  of  the  Cbde 
of  Virginia.  This  statute,  so  far  as  material, 
is  as  follows: 

"If  an  excess  beyond  the  lawful  interest  be 
paid  in  any  case  the  person  paying  the  same 
may  in  a  suit  brought  within  one  year  thereaft- 
er recover  it  from  the  person  with  whom  the 
coDtract  was  made  or  to  whom  the  assurance 
was  given.    •    •    ♦»» 

Section  2821  of  the  Code  of  Virginia,  so 
far  as  material,  also  provides,  as  construed 
in  Munford  v.  McVeigh,  supra,  92  Va.  at 
page  454,  23  S.  E.  859,  as  follows : 

"*  •  *  That  where  usury  is  established 
in  an  action  brought  by  the  lender  on  an  usuri- 
ous contract,  the  judgment  shall  be  rendered 
for  the  principal  sum  only." 

And  the  case  last  dted  also  holds  that  un- 
der the  statute  law  of  this  state  then  in  force 
(which  is  the  same  as  that  applicable  to  the 
case  before  us,  in  so  far  as  such  law  is  ap- 
plicable at  all),  the  same  is  true  of  the  meas- 
ure of  relief  granted  in  equity  in  a  suit  there- 
in by  the  borrower  for  relief  and  discovery 
(and,  as  we  have  seen,  the  same  rule  is  appli- 
cable in  a  suit  in  equity  by  a  plaintiff  sucb 
as  Seibel,  who  exhibits  his  bill  under  section 
2822  of  the  Code),  namely,  that  the  lender 
can  recover  the  principal  sum  only.  Such 
a  law,  in  general,  is  in  its  nature  not  a  suit 
to  recover  back  usury  paid,  but  sets  up  the 
usury  In  equity  as  a  defense  pro  tanto 
against  the  enforcement  of  the  d^t 

[8]  And  when  we  consider  that  the  effect 
of  usury  at  common  law  was  to  render  the 
whole  contract  void  because  of  its  illegality ;. 
that  the  option  of  at  any  time  refusing  tc 
pay  and  of  retaining  the  whole  sum,  both  of 
principal  and  interest,  involved  in  an  usuri- 
ous transaction,  continued  to  remain  with, 
the  debtor  at  common  law  so  long  as  the  debt 
was  unpaid  or  was  not  novated,  and  that  the 
statutes  in  Virginia  on  the  subject  have  gone 
no  further  than  merely  to  limit  what  the 
debtor  may  in  such  case  refuse  to  pay  and 
retain,  and  has  not  at  all  altered  the  com- 
mon-law right  aforesaid  with  respect  to  what 
the  statute  still  permits  the  debtor  to  refuse 
to  pay  and  retain,  it  is  clear  that  the  Virgin- 
ia statute  of  limitations  (section  2823  of  the 
Code),  relied  on  by  the  lender,  Ruckdeschall, 
in  the  cause  before  us,  has  no  application  te 
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suits  in  equity  by  the  borrower  or  a  surety,  f  deschall,  so  ftir  as  the  evidence  discloses. 


such  as  Selbel,  for  relief  from  unpaid  usury, 
unless  the  plaintiff  in  such  a  suit  seeks  to 
have  credited  on  the  debt  payments  which 
have  be^  in  fact  made  and  applied  to  the 
usurious  principal  or  usurious  interest.  The 
statute  does  apply  to  such  payments,  but  to 
no  other;  that  is  to  say,  It  is  plainly  appli- 
cable only  to  usury  which  has  been  in  fact 
paid  to  the  person  with  whom  the  usurious 
contract  was  made,  or  to  whom  the  usurious 
assurance  was  given,  and  where  the  usury 
which  has  been  so  paid  is  sought  to  be  re- 
covered back  or  applied  as  a  credit  on  that 
portion  t)f  the  debt  which  is  justly  due,  which 
Is,  in  effect,  the  same  thing. 

Seibel,  however,  proved  in  the  cause  and 
relies  on  the  statute  of  Pennsylvania  on  the 
subject  (2  Stew.  Purd.  Dig.  1988,  §  2),  whl,ch, 
so  far  as  material,  is  as  follows: 

"When  a  rate  of  interest  for  the  loan  or  use 
of  money  exceeding  that  established  by  law 
shall  have  been  reserved  or  contracted  for,  the 
borrower  or  debtor  shall  not  be  required  to 
pay  the  creditor  the  excess  over  the  legal  rate, 
and  it  shall  be  lawful  for  such  borrower  or 
debtor,  at  his  option,  to  retain  and  deduct 
such  excess  from  the  amount  of  any  debt;  and 
in  all  cases  where  any  borrower  or  debtor 
shall  heretofore,  or  hereafter,  have  voluntarily 
paid  the  whole  debt  or  sum  loaned,  together 
with  interest  exceeding  the  lawful  rate,  no  ae* 
tion  to  recover  back  any  such  excess  shall  be 
sustained  in  any  court  of  this  commonwealth, 
unless  the  same  shall  have  been  commenced 
within  six  months  from  and  after  the  time  of 
such  payment.    •    •    •»» 

[8]  It  is  plain  from  the  language  of  this 
statute  that  It,  too,  like  the  Virginia  statute, 
has  no  application  to  suits  in  equity,  such 
as  that  instituted  by  the  cross-bill  of  Seibel 
in  this  cause,  and  that  that  statute,  also,  like 
the  Virginia  statute  aforesaid  (see  section 
2823  of  the  Code),  in  so  far  as  the  limitation 
of  actions  is  concerned,  is  applicable  only  to 
usury  which  has  in  fact  been  paid  and  is 
sought  to  be  recovered  back  as  aforesaid. 

The  question  under  consideration  there- 
fore leads  to  another,  and  that  is  as  fol- 
lows: 

[10,11]  5.  Has  any  of  the  aUeged  $1,000 
usury  reserved  at  the  time  of  the  original 
contract,  or  any  interest  thereon  (which,  of 
course,  was  also  usurious),  been  paid  to  the 
lender,  Ruckdeschall? 

This  question  must  be  answered  In  the 
negative  on  the  record  before  us.  As  shown 
by  th^  evidence  In  the  cause,  as  set  forth  In 
the  statement  preceding  this  opinion,  neither 
Oummey  nor  Burr  appear  to  have  applied 
the  payment  of  $500  which  was  made  by  one 
or  the  other  of  them  to  the  usurious  portion 
of  said  debt  or  to  any  of  the  Interest  on  such 
portion;  nor  did  Seib^  who  made  all  the 
other  payments  which  were  made^  make  8u<di 
application  of  any  of  them;  nor  did  Ruck- 


make  such  application  of  any  of  the  payments 
made  to  him.  In  imch^se  the  court,  where 
the  usury  is  in  issue  before  it,  and  is  es- 
tablished, will,  under  the  Virginia  statute, 
eliminate  the  usurious  principal  and  all  in- 
terest, and  will  apply  the  payments  on  the 
principal  sum  justly  due,  and  will  allow  the 
lender  to  recover  only  the  balance  thus  found 
to  be  owing  to  him  of  such  principal,  without 
any  interest  (Munford  v.  McVeigh,  supra,  92 
Va.  446,  23  S.  E.  857) ;  and,  under  the  Penn- 
sylvania statute  aforesaid,  the  court  wUl 
eliminate  the  usurious  principal  and  all  in- 
terest thereon  and  apply  the  payments  on  the 
principal  sum  justly  due,  together  with  le- 
gal interest  thereon,  and  will  allow  the  lend- 
er to  recover  the  balance  thus  found  to  be 
owing  to  him  of  such  principal  and  legal  in- 
terest^ 

{12]  The  latter  was  t^e  course  pursued  by 
the  court  below  in  accordance  with  the  posi- 
tion aforesaid  taken  by  Seibel  in  his  cross- 
bill. Seibel  is  not  complaining  of  such  hold- 
ing. Ruckdeschall  has  made  no  assignment 
of  error  before  us  complaining  of  such  hold- 
ing, on  the  ground  that  interest  has  been  al- 
lowed him  on  the  sum  justly  due  him  in  ac- 
cordance with  the  Pennsylvania  statute, 
rather  than  the  infliction  of  the  penalty  Im*- 
posed  by  the  Virginia  statute  of  the  forfei- 
ture of  all  interest  And  the  holding  of  the 
court  below  being  in  accordance  with  the 
law  of  Pennsylvania  and  more  favorable  to 
Ruckdeschall  than  he  was  entitled  to  under 
the  law  of  Virginia,  It  therefore  becomes 
immaterial,  and  hence  unnecessary  for  us 
to  determine,  whether  the  law  of  Virginia 
or  that  of  Pennsylvania  governs  any  of  the 
rights  of  the  parties,  and,  if  so,  which  of 
such  rights  In  the  premises. 

The  next  question  for  our  consideration  Is 
as  follows: 

[13,14]  6.  Was  the  usury  in  the  original 
note  purged  by  the  coming  in  of  new  parties, 
the  execution  of  the  differ^at  forms  of  obli- 
gation, and  the  frequent  change  of  parties 
and  of  their  relations  to  the  debt  subsequent 
to  the  original  transaction? 

This  question  is.  In  substance:  Was  there 
at  any  time  a  novation  of  the  original  obli- 
gation? 

This  is  purely  a  question  of  fact 

It  is  true  that,  "where  third  persons  are 
mixed  up  with  the  new  transaction,  the 
courts  regard  it  with  a  favorable  ey^' 
(Drake's  Bx'r  v.  Ghandler,  18  Grat  [59 
Va.]  909,  at  pages  911,  912,  98  Am.  Dec. 
762,  quoting  from  Ck>myn  on  Law  of  Usury, 
p.  186) ;  and  In  the  absence  of  ^i^lanatory 
evidence  on  the  subject  the  coming  In  of  a 
new  party  or  parties  to  a  new  obligation, 
in  which  the  relationship  of  the  obligors  Is 
changed,  as  where  a  new  party  appears  as 
maker  of  a  new  obligation,  or  the  llke^  there 
is  a  prima  f^ude  presumption  of  fact  that 
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tbere  has  been  a  noTation  of  the  original 
obligation,  notwithstanding  that  it  may  be 
true  that  the  new  obligation  Includes  a  part 
or  the  whole  of  the  usury  involved  in  a  prior 
transaction.  Coffman  &  Brnffy  v.  Miller,  26 
Grat  (67  Va.)  698.  But,  after  all,  it  is  a 
question  of  fact  as  to  whether  the  new  obli- 
gation is  executed  for  motives  "unaffected  by 
the  usurious  consideration"  and*  is  intended 
"to  supersede  or  supplant"  the  original  se- 
curity. Drake's  Ex'r  v.  Chaifdler,  18  Grat. 
(59  Va.)  at  page  910,  98  Am.  Dee.  762.  As 
said  in  the  case  last  cited,  quoting  from 
Walker  y.  Bank  of  Washington,  8  How.  62, 
U  Li.  Ed.  494: 

"The  mere  change  of  Becnrities  for  the  same 
usarious  loan  to  the  same  party  who  received 
the  usury  •  •  •  does  not  purge  the  original 
illegal  consideration.  •  •  •  Every  subse- 
quent security  given  for  a  loan  originally  usu- 
rious, hovewer  remote  or  often  renewed,  is 
void." 

If  the  new  obligation  be  in  fact  a  new 
contract  founded  in  whole  or  in  part  on  a 
new  consideration,  although  it  be  not  in  fact 
a  valuable,  but  merely  a  meritorious,  con- 
sideration (Drake's  Ex'r  v.  CJhandler,  supra, 
18  Grat  [59  Va.J  910,  98  Am.  Dec  762),  then 
Indeed  there  will  have  been  a  novation  of  the 
obligation  (Coffman  &  Bruffy  v.  Miller  & 
Co.,  supra,  26  Grat  [67  Va.]  698);  and  see 
notes  on  usury  in  67  Va.  Bep.  Anno.  p.  229  et 
seq.,  and  in  59  Va.  Bep.  Anno.  p.  909.  But,  in 
the  case  before  us,  Buckdeschall  himself  tes- 
tified to  the  effect  that  the  various  notes 
given  and  accepted  by  him  subsequently  to 
the  original  note  were  all  executed  for  the 
same  consideration  as  was  the  original  note 
and  none  other ;  that  they  were  parts  of  one 
and  the  same  transaction,  and  none  of  them 
were  intended  by  any  of  the  parties  thereto 
to  constitute  a  new  contract  And  to  the 
same  effect  is  SeibeFs  testimony. 

Further:  It  is  clearly  shown  by  the  evi- 
dence in  the  record  that  there  was  no  new 
consideration  moving  to  Seibel  for  the  con- 
fession of  judgment  set  forth  in  the  state- 
ment preceding  this  opinion,  nor  was  it  in- 
tended or  considered  by  him  or  Buckdeschall, 
at  the  time,  as  a  novation  of  the  debt.  The 
Judgment,  it  is  true,  merged  the  contract 
evidenced  by  the  notes  on  which  it  was  en- 
tered, and  it  became  a  subsequent  and  differ- 
ent se<?urity;  but  the  judgment,  neverthe- 
less, was  wholly  based  on  obligations  which 
were  linpurged  of,  and  hence  were  tainted 
with,  the  usury  aforesaid.  Therefore  the 
judgment  was  itself  inescapably,  also,  taint- 
ed with  such  usury. 

[1 B]  We  therefore  conclude  that  there  was 
not  a  novation  of  the  original  debt,  so  as  to 
purge  it  of  usury,  and  that  the  question  nn- 
der  consideration  must  be  answered  in  the 
Negative. 

We  have  still  another  question  to  dispose 
of, '  which  is  as  follows : 


(16]  7.  Is  the  crorety,  Seibel,  barred  from 
setthig  up  the  usury  in  the  original  obliga- 
tion, or  in  the  notes  on  which  the  judgment 
was  entered,  by  his  confession  of  judgment? 

It  is  settled  in  Virginia  that  a  judgment  by 
default  does  not  bar  the  judgment  debtor 
from  thereafter  setting  up  the  defense  of 
usury  against  the  judgment,  when  it  is  sought 
to  be  enforced  in  a  court  of  equity.  Greer 
v.  Hale,  96  Va.  533,  28  S.  B.  878,  64  Am.  St 
Bep.  814.  We  see  no  difference  in  prluciple 
as  affecting  the  question  under  consideration, 
between  a  judgment  which  Is  confessed  and 
one  by  default;  nor  do  we,  indeed,  perceive 
any  difference,  as  affecting  tfuch  question, 
between  such  judgments  and  any  other  judg- 
ment where  the  usury  was  not  in  fact  plead- 
ed or  put  in  issue  as  a  defense  in  the  action 
which  resulted  in  the  judgment 

As  said  in  Brown  v.  Toell's  Adm'r,  5  Band. 
(26  Va.)  543,  16  Am.  Dec  759: 

"It  is  competent  to  a  party  to  a  usurious 
contract  to  go  into  equity  for  relief,  •  •  • 
even  after  a  judgment  at  law,  and  without  as- 
signing any  reason  for  having  failed  to  defend 
himself  at  law.'* 

See,  to  same  effect,  Bankin  y.  Bankin,  1 
Grat  (42  Va.)  151,  and  Terry  y.  Dickinson, 
75  Va.  475.  But  for  a  contrary  holding  tn 
Virginia  see  Hope  v.  Smith,  10  Grat  (51  Va.) 
221.  It  has  hem.  expressly  held  in  s(xne  de- 
cisions in  other  states  that  a  judgment  by 
confession  may  be  opened  where  it  is  a.U 
leged  to  be  usurious.  1  Black  on  Judgments,. 
105 ;  McGuire  ▼.  Campbell,  58  III.  App.  188 ; 
Marr  y.  Marr,  110  Pa.  60,  20  Atl.  692 ;  Web- 
ster V.  Smith,  36  Pa.  Super.  Ct  B.  281.  And. 
there  are  other  decisions  holding  that  a  judg- 
ment does  not  bar  the  subsequent  defense  of 
usury  against  Its  enforcement  23  Cyc.  1200. 
It  may  be  true  that  where  the  confession  of 
judgment  is  not  on  a  warrant  of  attorney 
given  as  a  part  of  the  same  transaction  as 
the  execution  of  tlie  obligation  In  question,  a 
majority  of  the  cases  may  hold  that  the  judg- 
ment cannot  be  reopened.  But  the  cases  so 
holding,  so  far  as  we  have  had  access  to  them, 
do  so  on  the  principle  that  a  judgment  is 
conclusive  against  the  defendant  of  every 
legal  defense  which  might  and  should  have- 
been  made  against  the  action,  and  that  the 
defense  of  usury  is  not  an  equitable,  but  a 
legal,  defense,  and  should  be  made»  if  at  aU, 
in  defense  of  the  action  at  law.  See  note  to- 
12  L.  B.  A.  (N.  S.)  pp:  659,  660;  Hope  y. 
Smith,  supra,  10  Grat  (51  Va.)  221;  Mon- 
tague V.  McDowell,  99  Pa.  265;  Bell  v.  Fer- 
gus, 55  Ark.  586,  18  S.  W.  931 ;  Kendig  y. 
Marble,  58  towa,  529,  12  N.  W.  586;  39  Cyc. 
10^,  1026.  But  it' seems  to  us  tliat,  although 
the  defense  of  usury  is  generally  a  legal  de- 
fens^  it  is  in  truth  in  its  nature  purely  equi- 
table in  character,  where,  as  in  the  case  be- 
fore us,  it  does  not  invoke  any  forfeiture  of 
principle  or  Interest  justiy  due— ^oee  not 
avail  of  any  statutory  penalty  creating  sudt. 
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a  forfelture-4)iit  takes  the  equitable  posl-  f  debtor,  'to  retain  and  deduct**  the  usurious 


tlon  that  the  lender  Is  entitled  to  such  princi- 
pal and  Interest  as  Is  Justly  due,  and,  too, 
where  a  statute,  as  does  section  2822  of  the 
Code,  expressly  confers  upon  a  court  of  equi- 
ty jurisdiction  in  the  terms  which  such  stat- 
ute uses.  As  It  happens  the  case  before  us 
falls  within  both  of  these  classes  of  cases,  as 
aforesaid.  The  well-established  rule  that  a 
Judgment  at  law  will  not  conclude  defenses 
which  are  of  a  purely  equitable  character 
would  seem  to  us  to  be  controlling  lit  the 
former,  and  the  authority  of  the  statute  in 
the  latter  class  of  cases;  that  Is  to  say»  the 
principle  of  res  Judicata  does  not  apply  to 
either  of  such  classes  of  cases. 

Of  course,  if  a  debt  is  being  enforced  in 
a  suit  In  equity  against  a  party  to  the  suit, 
and  he  falls  to  make  the  defense  of  usury 
before  final  decree,  the  principle  of  res  judi- 
cata applies  in  that  case  in  bar  of  the  de- 
fense of  usury.  Snyder  v.  Loan  Building  Co., 
52  W.  Va.  665»  44  S.  B.  260.  But  such  is  not 
the  case  before  us. 

There  is  evldaice  in  the  record  tending  to 
show  that  Seibel  did  not  have  knowledge  of 
the  existence  of  usury  In  the  transaction 
at  the  time  he  confessed  the  Judgment.  But 
in  the  view  we  have  taken  of  the  question 
under  consideration  we  deem  that  fact,  if  It 
be  a  fact,  immaterial,  and  we  do  not  c<«- 
sider  it  necessary  to  enter  upon  a  considera- 
tion of  the  subject  of  whether  the  Judgment 
should  be  reopened  on  the  ground"  of  mistake 
(39  Cyc  1026),  or  lack  of  knowledge  on  the 
part  of  the  Judgment  debtor  of  the  grounds 
of  defense  at  the  time  of  the  Judgment  (23 
Gya  1198).  For  the  reasons  above  stated, 
we  are  of  opinion  that  different  prindplee 
govern  the  subject,  and  that  the  rule  laid 
down  in  the  case  of  Brown  y.  Toell's  Adm'r, 
supra,  5  Rand.  (26  Va.)  543,  16  Am.  Dec.  759, 
above  quoted,  Is  applicable  to  and  Is  decisive 
of  the  question  under  consideration. 

But  one  other  matter  remains  to  be  dis- 
posed of. 

[17]  Our  attention  is  called  in  the  supple- 
mentary brief  for  Ruc^deschall  to  the  form 
of  the  decree  under  review  set  forth  In  the 
statement  preceding  this  opinion,  in  that  tlie 
decree  does  not -fix  the  amount  of  the  debt, 
bat  leaves  that  question  still  open,  dependent 
upon  the  option  given  Seib^»  the  judgment 
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principal  and  interest  thereon  aforesaid,  "up- 
on the  payment  of  the  balance  of  the  Judg- 
ment" See  the  form  of  the  decree  set  forth 
in  the  statement  preceding  this  opinion.  The 
phraseology  of  the  decree  is  open  to  this  ob- 
jection. Doubtless  the  attention  of  the  court 
below  was  not  called  to  this,  as  no  assign- 
ment of  error  is  based  on  it  On  the  going 
back,  of  the  cause  to  that  court,  it  should  al- 
ter the  form  of  the  decree,  so  as  to  fix  the 
amount  of  the  Judgment  subject  to  the  deduc- 
tion of  the  usurious  $1,000  and  all  interest 
thereon,  and  the  decree  should  establish  the 
order  of  priority  of  such  debt  as  a  lien  upon 
the  real  estate  involved  in  the  cause.  We 
shall  not  undertake  to  do  this  by  the  decree 
we  shall  enter,  for  the  reason  that  the  record 
does  not  disclose  whether  the  master  commis- 
sioner's report  has  or  has  not  been  acted  on, 
or  whether  the  order  of  priority  of  the  debt 
in  question  as  therein  reported  is  or  is  not 
correct 

[18]  In  this  connection  we  should  perhaps 
mention  the  further  position  taken  in  the  sup- 
plemental brief  for  Ruckdeschall  aforesaid,  to 
wit,  that  there  should  have  be&a.  a  personal 
decree  in  favor  of  Ruckdeschall  against  Sei- 
bel for  the  amount  of  the  Judgment  which  is 
found  by  the  court  to  be  Justly  due  when 
purged  of  the  usury.  But  we  think  that  there 
is  no  need  of  any  such  personal  decree  being 
entered  in  this  cause.  Such  a  decree  would 
be  but  another  Judgment  The  personal  Judg- 
ment already  exists,  and  by  order  of  court 
in  this  cause  entry  can  be  made  on  the  Judg- 
ment lien  docket,  where  the  Judgment  is 
docketed,  of  the  effect  of  the  decree  whidi 
will  be  entered  by  the  court  below  in  con- 
formity with  this  opinion,  as  to  the  proper 
deduction  from  or  credit  on  the  original 
amount  of  the  Judgment  Thereafter  such 
other  proceedings  may  be  had  from  time  to 
time  on  the  Judgment  as  the  Judgment  ered- 
itor  may  be  lawfully  entitled  to. 

Therefore,  subject  to  the  modification  of 
the  form  of  the  decree  under  review,  which 
will  be  made  by  the  court  below  in  accord- 
ance with  the  two  paragraphs  of  this  opin- 
ion next  above,  such  decree  wUl  be  affirmed, 
with  costs  to  the  appellee  Seibel,  as  the  par- 
ty substantially  prevailing. 

Affirmed  and  remanded. 
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STATE  V.  LUTZ.     (No.  3861.) 

(Sapreme  Court  of  Appeals  of  West  Yirgiiiia. 

Dec,  5,  1919.) 

(SyUahus  1>y  the  Court.) 

1.  JuBY  Q=»72(l)— Right,  afteb  discharge  of 

JUBY,  TO  BEQUIBE  DBA  WING  OF  OTHEB  JU- 
BOBS. 

The  fact  that  the  jury  drawn  and  impaneled 
and  attending  a  regular  term  of  the  circuit 
court  has  been  discharged,  will  not  prevent  the 
court,  thereafter,  and  during  the  same  term, 
when  found  necessary  for  the  conyenient  dis- 
patch of  business,  from  requiring  other  jurors 
to  be  drawn  by  the  clerk,  as  provided  by  section 
14  of  chapter  116  of  the  Code  (sec.  4653),  al- 
though the  original  panel,  if  it  had  not  been 
so  discharged,  might  not  have  been  exhausted. 

2.  JuBY  ^=>79(1)— New  jtjby  libt  afteb  dis- 
qualification OF  JTJBOB. 

If  after  the  impaneling  of  a  special  jury  of 
twenty,  and  before  the  twelve  chosen  there- 
from to  try  one  indicted  for  murder  are  sworn, 
it  is  discovered  that  one  of  said  jurors  is  dis- 
qualified because  he  had  served  as  juror  within 
the  previous  four  years,  the  court  may  without 
committing  error  stand  him  aside  and  call  an- 
other qualified  juror  and  direct  the  derk  to 
make  a  new  list  of  the  twenty  chosen,  from 
which  the  state  and  the  prisoner  may  be  given 
the  right  again  to  strike  the  names  of  two  and 
ax  respectively  in  selecting  the  jury  to  try 
the  case. 

8.  JuBY   ^=>103(14)— Competency   of  jubob 

WHO  HAS  EZPBESSED  AN  OPINION  AS  TO  DE- 
FENDANT'S GUILT. 

If  in  selecting  such  special  jury  of  twenty, 
one  of  the  number  on  his  voir  dire  is  shown  to 
have  previously  expressed  a  decided  opinion  as 
to  the  guilt  of  the  accused,  based  wholly  on 
what  he  had  heard  and  read  in  the  newspapers, 
but  who  swears  he  has  no  prejudice  or  bias 
against  the  accused,  and  that  regardless  of  his 
previously  expressed  opinion  he  felt  tiiat  after 
hearing  the  evidence  he  could  decide  the  case 
in  accordance  therewith,  is  not  disqualified,  and 
the  challenge  by  the  prisoner  is  properly  over- 
ruled. 

4.  Homicide  ^=»158(3)— Admission  of  evi- 
dence OF  THBEATS  TO  SHOW  MENTAL  CONDI- 
TION BEFOBE  KILLING. 

E«vidence  of  threats  made  by  one  indicted 
for  murder,  a  few  hours  before  the  homicide, 
that  he  would  kill  anyone  who  undertook  to 
arrest  him,  though  impersonal  and  directed  to 
no  one,  are  admissible  to  characterize  the  men- 
tal condition  of  the  accused  so  recently  before 
the  killing. 

6.  Homicide  ^s»30()(14)  —  Inbtbuction  on 
self-defense  ebboneous. 

Where  on  such  trial  there  is  any  apprecia- 
ble evidence  justifying  the  theory  of  self-de- 
fense, an  instruction  on  the  right  of  the  Ac- 
cused to  resist  an  unlawful  arrest,  but  telling 
the  jury  he  cannot  do  so  to  the  extent  of  taking 
the  life  of  the  officer,  is  erroneous  and  preju- 
dicial, if  it  does  not  also  advise  the  jury  he  may 


\  take  the  life  of  the  officer  If  he  believes  and 
has  reasonable  grounds  to  beUeve  that  it  is 
necessaxT  to  do  so  to  save  his  own  life  or  his 
person  from  great  bodily  harm. 

6.  Indictment  and  infobmation  ^s»191(4)— 
Offenses  fob  which  defendant  may  be 
convicted  in  homicide  pbosecution. 

Upon  an  indictment  for  murder,  in  the  form 
prescribed  by  section  1  of  chapter  144  of  the 
Code  (see.  6152),  which  does  not  therein  also 
aver  facts  constituting  an  assault  or  assault 
and  battery,  it  is  error  in  an  instruction  defin- 
ing the  offenses  of  which  the  accused  may  be 
found  guilty  under  the  indictment,  to  tell  them, 
if  not  finding  him  guilty  of  the  graver  offenses 
covered  by  the  indictment,  they  may  find  bim 
guilty  of  assault  and  battexr*  The  expression 
in  the  opinion  of  the  court  in  State  v.  Vineyard, 
81  W.  Va.  98,  102,  93  S.  E.  1034,  to  the  con- 
trary, not  a  point  of  decision,  should  be  disre- 
garded. 

7.  Cbiminal  law  ^b>563,  785(3)— Inbtbuc- 
tion AS  TO  CBEDIBILITY  OF  WITNESSES. 

An  instruction  telling  the  jury  among  oth- 
er things  that  they  may  believe  or  refuse  to  be^ 
lieve  any  witness,  when  passing  on  his  credibil- 
ity, though  apparently  approved  as  given  in 
StaU  V.  Bickle,  58  W.  Va  697,  45  S.  B.  917, 
is  too  broad.  The  jury  may  not  so  arbitrarily 
refuse  to  believe  any  witness,  unimpeached. 
They  should  be  told  in  the  same  connection  in 
the  alternative  that  they  may  givs  the  testi- 
mony such  weight  as  under  all  the  fticts  and 
circumstances,  when  fairly  and  honestly  con- 
sidered by  them,  they  may  believe  it  entitled  to. 

8.  Abbbst  <d=:»63(3)— Cbiminal  law  ^=9761(6) 

— iNSTBUCnON  ASSUMING  LAWFULNESS  OF 
ABBBST  BY  POLICB  OFnOBB  WITHOUT  A  WAB- 
BANT. 

Instruction  for  the  State  numbered  14,  as 
applied  to  the  facts  in  the  case,  which  assumed 
the  lawfulness  of  the  arrest  of  the  prisoner  by 
the  chief  of  police  of  the  dty  of  Grafton,  with- 
out a  warrant,  and  not  in  contemplation  of 
law  for  an  offense  conmiitted  in  his  presence, 
or  involving  a  breach  of  the  peace,  was  errone- 
ous. The  rule  of  the  common  law,  not  changed 
by  any  statute  in  this  state  applicable  to  munic- 
ipal police  officers  of  the  city  of  Grafton,  was 
that  an  officer  could  not  arrest  without  war- 
rant for  a  misdemeanor  even  when  committed 
in  his  presence,  unless  involving  a  breach  of  the 
peace. 

9.  Abbbbt  ^=»63(8)— "Offense  oommrtbd  in 
offioeb's  pbesence." 

An  offense  can  be  said  to  be  committed  in 
the  presence  of  an  officer  only  when  he  sees  it 
with  his  own  eyes,  or  sees  one  or  more  of  a  se- 
ries of  acts  constituting  the  offense,  and  is  aid- 
ed by  his  other  senses  or  by  information  as  to 
the  others,  when  it  may  be  said  the  offense  was 
committed  in  his  presence. 

10.  Abbest  ^B>63(3)— Confession  not  tak* 

INO  THE  PLACE  OF  ACTUAL  SIGHT  OF  THX  OF- 
FENSE. 

A  confession  elicited  from  the  accused  by 
an*' invasion  of  his  person  by  the  officer,  as  by 
slapping  his  hands  on  his  pockets,  wiU  not,  ia 
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the  absence  of  statute  anthorizing  It,  take  the 
place  of  actaal  sight  of  the  offense. 

U.  Gbiminal  law  «=»814(3>~RefdbaIi  of  in- 

8TBU0TION  UNSUPPOBTED  BY  EVIDENCE. 

An  instruction,  though  propounding  a  cor- 
rect legal  proposition,  is  rightly  rejected  if 
there  be  no  evidence  justifying  it. 

12.  Homicide  ^=>300(12)— Right  of  officeb 
to  abbest  fob  a  misdemeanob  withoxrr  a 

WABBANT. 

An  instruction  telling  the  jury  among  other 
things  that  if  an  officer  makes  an  arrest  for  a 
misdemeanor  without  a  warrant,  he  does  so  at 
his  peril,  without  also  defining  the  rights  and 
duties  of  officer  and  accused  in  such  a  case,  is 
rightly  rejected,  as  being  an  incomplete  state- 
ment of  the  law  and  tending  to  mislead  the  jury. 

13.  Abbest  ^=»63(1>— Police   officeb*8  au- 

THOBITT  to  abbest  WITHOUT  A  WABBANT. 

Defendant's  instruction  number  12,  which 
would  have  told  the  jury  in  substance  tiiat  un- 
der Ordinance  LY  of  the  city  of  Grafton,  re- 
lating to  intoxicating  liquors,  a  police  officer 
had  no  authority  to  make  an  arrest  for  a  viola- 
tion thereof  without  a  warrant,  and  that  the 
defendant's  arrest  by  the  deceased  was  unlaw- 
ful, statCKl  a  correct  legal  proposition  and  was 
erroneously  rejected. 

Error  to  Circuit  Court,  Taylor  County. 

Jacob  Lutz  was  convicted  of  murder  in  the 
first  degree,  his  motion  for  a  new  trial  was 
overruled,  and  from  the  Judgment  on  the 
verdict  he  brings  error.  Reversed,  verdict 
set  aside  and  defendant  granted  a  new  trial. 

J.  Frank  Wilson,  of  Grafton,  for  plain- 
tiff In  error. 

E.  T.  England,  Atty.  Gen.,  and  Henry  A. 
Nolte,  Asst  Atty.  Gen.,  for  the  State. 

MILLER,  P.  The  homicide  occurred  Feb- 
ruary 9,  1919,  while  the  circuit  court  was 
still  in  session,  but  had  discharged  the 
petit  Jury  on  February  6,  and  was  about  to 
adjourn.  A  special  grand  Jury  was  sum- 
moned on  February  12,  convened  on  Febru- 
ary 14,  and  the  same  day  returned  an  in- 
dictment against  the  defendant,  in  the  form 
prescribed  by  section  1  of  chapter  144  of 
the  Code  (sec.  6152),  charging  that  on  the 

day  of  ,  1919,  he  did  "in  the 

said  county  of  Taylor  feloniously,  willfnlly, 
maliciously,  deliberately  and  unlawfoUy  slay, 
kill  and  murder  J.  E.  B.  Phillips,  against 
the  peace  and  dignity  of  the  State."  This 
was  the  entire  substance  ot  the  indictment. 
Neither  the  manner  nor  the  instrument  with 
which  the  alleged  offense  was  committed  is 
therein  averred.  This  statute  prescribing 
this  form  provides  that  **upon  the  trial  of 
such  indictment  the  accused  may  be  convict- 
ed of  either  voluntary  or  Involuntary  man- 
slaughter, as   the  evidence  may  warrant." 

The  defendant  was  arraigned  on  February 
15,  1919,  pleaded  not  guilty,  on  which  issue 


V.  LUTZ  435 

S.B.) 

was  Joined  by  the  prosecuting  attorney ;  and 
the  case  was  set  for  trial  on  February  18, 
1919.  On  the  day  of  the  trial  he  was  per- 
mitted to  withdraw  his  plea,  and  thereupon 
tendered  but  was  not  permitted  to  file  a 
plea  in  abatement;  and  also  a  motion  to 
quash  the  panel  of  Jurors,  which  was  over- 
ruled. Both  plea  and  motion  covered  the 
same  subject,  and  were  based  on  the  prop- 
osition that  the  Jurors  were  irregularly 
drawn,  as  the  panel  for  the  term  discharg- 
ed on  February  6,  had  not  been  exhausted. 
The  prisoner  then  entered  his  plea  of  not 
guilty,  on  which  issue  was  again  Joined. 

The  prisoner  then  moved  for  a  continu- 
ance^ because  of  the  absence  of  witnesses, 
and  his  counsel  requested  time  to  prepare 
his  affidavit  in  support  of  his  motion,  which 
was  denied,  but  counsel  was  permitted  to 
call  the  defendant  to  the  bar  and  examine 
him  on  the  subject,  after  which  the  motion 
was  overruled.  The  case  was  then  tried 
before  the  Jury  impaneled  and  sworn,  who 
on  February  19,  returned  a  verdict  of  **guilty 
of  murder  in  the  first  degree."  On  Febru- 
ary 26,  1919,  defendant's  motion  for  a  new 
trial  was  overruled,  and  the  Judgment  of 
the  court  now  presented  for  review  was  that 
the  defendant  be  taken  to  the  penitentiary, 
where  on  the  27th  day  of  June,  1919,  he  be 
hanged  by  the  neck  until  he  be  deadl 

The  rapidity  with  which  the  prisoner  was 
disposed  of  after  the  homicide  was  such  as 
to  satisfy  the  most  extreme  views  on  this 
subject 

As  the  Judgment  must  be  reversed  on  oth- 
er grounds,  we  need  not  regard  the  point  of 
error  urged  with  respect  to  defendant's  mo- 
tion for  a  continuance.  The  same  condi- 
tions are  not  likely  to  be  again  presented 
calling  for  any  ruling  of  the  court  thereon. 

[1]  And  for  like  reason  it  Is  not  likely 
tiiat  a  motion  to  quash  the  panel  of  petit 
Jurors  will  be  involved  on  another  triaL 
But  we  may  not  go  amiss  in  saying  that  we 
think  there  is  no  merit  in  the  point.  The 
theory  of  counsel  seems  to  be  that  though 
the  regular  Jury  summoned  for  the  term 
had  been  discharged  on  February  6,  that 
panel  had  not  been  exhausted  or  so  dis- 
posed of  as  to  warrant  the  court  In  sum- 
moning another  Jury  to  try  defendant  We 
find  nothing  in  the  statutes  relating  to  the 
subject  Justifying  such  a  construction.  True, 
section  3  of  chapter  116  and  the  sections 
following,  contemplate  and  provide  that  the 
Jurors  drawn  and  listed  as  there  provided, 
shall  be  exhausted  before  another  list  is 
made,  but  nothing  Is  found  in  any  section 
Justifying  the  conclusion  that  the  circuit 
court  in  such  an  emergency  as  here  present- 
ed could  not  have  drawn  and  empaneled  an- 
other Jury  lawfully  to  consider  the  new 
business  thus  arising.  The  record  shows 
that  the  Jurors  so  drawn  were  from  the  list 
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theretofore  prepared  by  the  jury  commis- 
sioners, and  that  It  was  not  then  or  thereby 
exhausted.  Besides,  section  14  of  said  chap- 
ter (sea  4653)  provides  that: 

'^Nothing  contained  in  the  preceding  sections 
shall  prevent  any  court,  in  term  time,  from  re- 
quiring other  jurors  to  be  drawn  by  the  derk, 
in  the  presence  of  the  court,  and  to  be  sum- 
moned whenever  it  shall  be  found  necessary  for 
the  convenient  dispatch  of  business** 

-ronly  so  the  said  list  prepared  by  the  jury 
commissioners  shall  be  exhausted  before  an- 
other list  is  made  out. 

[2]  Another  point  of  error  presented  and 
relied  on  Is  that  after  a  panel  of  twelve 
jurors  had  been  drawn  and  selected,  and 
the  State  had  struck  two  and  the  prisoner 
six,  the  court  over  defendant's  objection  ex- 
cused Otto  B.  Kelly,  one  of  said  jurors.  The 
court  certifies  In  one  of  defendant's  bills  of 
exceptions  that  Kelly  had  served  as  a  petit 
juror  within  the  last  four  years,  and  was 
thereby  rendered  Ineligible.  Section  3  of 
said  chapter  116  in  express  terms  disquali- 
fies such  person  and  prohibits  the  jury  com- 
missioners from  placing  his  name  on  tiie  list 
of  jurors  as  provided  therein.  The  record 
furthermore  shows  that  when  it  was  dis- 
covered Kelly  was  disqualified  and  another 
juror  was  selected  and  drawn,  the  court 
caused  the  clerk  to  make  out  an  entirely  new 
list,  and  the  State  and  the  prisoner  were 
permitted  to  strike  over  agalli  from  this  new 
list    There  was  no  error  in  this  proceeding. 

[3]  Another  point  of  eri^r  is  that  the  court 
over  defendant's  objection  i^talned  on  the 
panel  of  jurors  one  l^ee  Reynolds.  The 
ground  upon  which  his  qualification  was 
challenged  was  that  he  admitted  on  his  pre- 
liminary examination  that  he  had  made  up 
and  expressed  in  vigorous  terms,  as  late  as 
the  morning  of  the  trial,  an  opinion  on  the 
guilt  of  defendant;  but  he  showed  that  his 
opinion  was  based  wholly  on  what  he  had 
heard  and  on  newspaper  reports  he  had 
read;  that  he  had  no  bias  or  prejudice  In 
the  world  against  the  prisoner;  and  that 
notwithstanding  he  had  expressed  himself, 
he  felt  that  he  could  on  hearing  the  evidence 
try  the  case  and  decide  it  according  to  the 
evidence.  Reynolds  was  stricken  off  by  the 
State  or  the  prisoner  and  did  not  sit  on  the 
trial.  We  see  no  prejudicial  error  In  the 
ruling  of  the  court 

(4]  We  come  next  to  the  consideration  of 
the  prisoner's  exceptions  to  the  rulings  of 
the  court  on  the  admission  of  certain  evi- 
dence of  the  State's  witnesses  Harry  Barn- 
house  and  E^ank  Jenkins.  The  substance 
of  Bamhouse's  testimony  was  that  on  Fri- 
day or  Saturday  before  the  homicide  on 
Sunday  defendant  said  to  him,  exhiUtlng  a 
pistol,  that  he  was  out  once  more;  that  It 
had  cost  him  sixty-five  dollars  to  get  out; 
and  that  he  was  going  to  kill  the  first  one 
who  attempted  to  arrest  him,  but  used  no 


words  indicating  any  particular  person  or 
class  of  persons  to  whom  his  threat  was  di- 
rected. The  substance  of  the  evidence  of 
the  witness  Jenkins  was,  that  on  Sunday 
morning  before  the  homicide,  going  up  the 
stairway  of  the  Y.  M.  O.  A.  building,  de- 
fendant said:  "Jenks,  there  ain't  anybody 
going  to  take  me  ever."  And  when  the 
witness  Inquired  why,  the  prisoner  answer- 
ed :  **I  wUl  kill  the  first  son  of  a  bitch  that 
tries  it"  Evidence  of  this  character  la 
often  admissible  to  characterize  the  mental 
condition  of  the  accused,  and  to  show  the 
quo  animo.  And  threats  thus  made,  though 
impersonal  and  directed  to  no  one,  are  ad- 
missible for  this  purpose.  Snodgrass  v. 
Ck>mmonwealth,  89  Va.  679,  17  S.  E.  238,  cit- 
ing Muscoe  V.  Gonmionwealth,  87  Va.  460, 
12  S.  E.  790,  and  Honesty  v.  Commonwealth, 
81  Va.  283,  300.  See  also  our  own  cases  of 
State  V.  Waldron,  71  W.  Va.  1,  75  S.  B.  658, 
and  State  v.  Xoung,  82  W.  Va.  714,  97  S- 
E.  134. 

[6]  Numerous  points  of  error  are  present- 
ed respecting  the  giving  and  refusing  of  in- 
structions. The  court  of  its  own  motion 
gave  one  instruction  based  on  the  theory  of 
unlawful  arrest  and  told  the  jury  that  one 
may  resist  such  arrest  but  not  to  the  taking 
of  life,  and  that  if  on  such  resistance  he 
kills  the  ofiicer,  he  Is  guilty  of  manslaughter, 
or  if  the  facts  and  circumstances  show 
malice,  he  will  be  guilty  of  murder.  The 
prisoner's  evidence  was  that  before  he  fired 
the  shot  the  officer  hit  him  on  the  head  with 
his  mace,  and  that  he  thought  he  saw  a  gun 
in  the  hand  of  the  ofiicer,  and  his  daim  was 
that  he  was  acting  in  self  defense.  The  in- 
struction, we  think,  is  therefore  misleading, 
for  the  law  is  that  one  may  take  life  in  re- 
sisting an  unlawful  arrest  if  he  believes 
and  has  reasonable  grounds  to  believe  it  is 
necessary  for  him  to  do  so  to  save  his  own 
life  or  his  person  from  great  bodily  harm. 
This  element  is  omitted  from  the  instruc- 
tion, and  for  that  reason  it  Is  erroneous. 
State  v.  Clark,  64  W.  Va.  625,  641,  63  S.  E. 
402;  State  v.  Donahue,  79  W.  Va.  260,  90 
S.  E.  834. 

On  motion  of  the  State  the  court  pro- 
pounded to  the  jury  sixteen  several  prop- 
ositions of  law,  to  all  and  each  of  which, 
except  those  numbered  1,  2,  3, 12  and  13,  the 
prisoner  by  counsel  objected.  The  objec- 
tion in  general  was  that  they  were  abstract 
misleading,  and  tended  to  confuse  the  jury. 

The  prisoner's  counsel  submitted  some 
fourteen  propositions  of  law  embodied  in 
several  instructions  to  the  jury,  to  numbers 
5,  6,  11,  12  and  13  of  which  the  state  ob- 
jected, and  the  objections  were  sustained; 
but  the  court  proposed  to  modify  in  certain 
particulars  instructions  6,  11  and  13,  which 
modifications  were  declined  by  the  pri:soner, 
and  they  were  not  given  in  any  form.  Of 
these  instructions  we  will  take  further  no- 
tice hereafter. 


W.Va.) 


STATE  V.  LUTZ 
(101  8.B.) 


437 


[8]  Instruction  number  1  for  tbe  state  and 
number  1  given  at  the  request  of  the  de- 
fendant each  told  the  Jury  In  substantially 
the  same  language  that  under  the  indictment 
they  might  ffnd  the  prisoner  guilty  of  mur^ 
der  in  the  first  degree  or  second  degree  or 
manslaughter,  voluntary  or  involuntary,  or 
simply  of  assault  and  batteryt  according  to 
the  facts  proven  in  the  case.  These  instruc- 
tions went  to  the  jury  without  objection. 
As  the  prisoner  did  not  object  to  that  of  the 
State  and  the  same  instruction  was  given  at 
his  instance,  and  he  was  found  guilty  of  the 
highest  degree  of  crime  charged  in  the  in- 
dictment, he  has  probably,  waived  any  right 
to  complain  of  the  State's  Instruction,  and 
certainly  would  not  be  heard  to  complain  of 
bis  own  instruction  In  this  court  The  ques- 
tion, however,  may  arise  on  another  trial, 
and  to  correct  the  error  therein,  and  to 
remove  and  correct  any  misconception  of 
prior  rulings  of  the  court  thereon,  we  have 
considered  it  proper  to  reconsider  and  re- 
view these  instructions  with  reference  to 
the  statutory  form  of  indictment  employed 
In  this  case  The  question  presented  is,  can 
one  so  indicted  be  found  guilty  of  felonious 
assault  or  of  assault  and  battery  on  sndi  an 
Indictment?  In  the  recent  case  of  State  t. 
Vineyard,  81  W.  Va.  98, 102,  08  S.  E.  1084,  an 
lastmction  so  telling  the  jury  seems  to  have 
liad  the  passing  approval  of  this  court, 
though  not  made  a  point  of  decision.  In 
that  case  the  prisoner  wits  found  gtailty  of 
involuntary  manslaughter,  and  the  point  now 
raised  by  us  as  to  the  correctness  of  the 
proposition  was  not  then  made  nor  particu- 
larly pointed  out  As  observed  before,  the 
same  section  of  the  statute  which  prescribes 
the  form  of  indictment  also  says  that  under  it 
the  accused  "may  be  convicted  either  of  vol- 
untary or  involuntary  manslaughter."  It 
does  not  say,  as  the  instructiona  do,  that  he 
may  also  be  convicted  of  felonious  assault 
or  of  simple  assault  and  battery.  The  in- 
clusion of  voluntary  and  involuntary  man- 
slaughter in  the  statute  would  seem  on  a 
ISamiliar  mle  of  construction  to  exclude  all 
other  ofCenses  not  necessarily  included  in  the 
charge  of  murder.  At  common  law  and  in- 
dependently of  statute  it  was  the  rule,  in  an 
Indictment  for  homicide,  to  aver  the  instru- 
ment and  means  by  which  the  offense  was 
committed,  and  if  these  in  addition  to  mur- 
der|  amounted  to  an  assault,  the  accused 
might  then  be  convicted  of  assault  or  assault 
and  battery,  if  battery  was  also  averred. 
But  not  BO  where  a  statutory  fbrm  of  indict- 
ment is  used  which  does  not  describe  an  as- 
sault or  assault  and  battery.  Moore  v. 
State,  59  Miss.  25;  Watson  t.  State,  116 
Oa.  607,  43  S.  E.  82,  21  L.  B.  A.  (N.  S.)  1, 
and  note  page  11.  The  reason  for  this  rule 
is  that  murder  does  not  necessarily  include 
assault  and  battery,  as  for  example  when 
committed  by  poisoning,  and  that  unless  the 


offense  of  assault  and  battery  Is  included, 
the  accused  on  a  trial  upon  such  statutory 
form  of  indictment  has  not  had  his  day  in 
court  In  the  Mississippi  case  dted,  upon 
an  indictment  for  assault  and  battery,  the 
defendant  pleaded  acquittal  by  former  ad- 
judication upon  an  indictment  for  a  graver 
offense  which  did  not  include*  the  lesser,  and 
it  was  held  that  his  plea  was  properly  re- 
jected. So  the  law  is  that  unless  the  indict- 
ment does  describe  an  offense  of  the  lesser 
degree  not  involved  in  the  crime  charged, 
the  accused  cah  not  be  found  guilty  of  the 
lesser  offense,  and  our  apparent  approval  of 
any  instruction  stating  the  contrary  prop- 
osition must  be  regarded  as  disapproved. 

State's  instructions  number  2  and  8  de- 
fining murder  in  the  language  of  the  stat- 
ute, and  the  burden  of  proof  in  such  cases, 
were  not  excepted  to,  and  we  are  not  called 
upon  to  consider'  them. 

Instructions  number  4,  6,  6  and  7  relate 
to  the  presumption  of  malice,  willfulness,  de- 
liberation, and  the  length  of  time  necessary 
for  the  existence  of  malice  in  cases  of  homi- 
cide»  especially  where  committed  with  a 
deadly  weapon,  and  the  burden  resting  on 
the  accused  to  show  extenuating  facts  and 
circumstances  to  reduce  the  crime  to  a  les- 
ser degree.  We  see  no  error  in  these  Instruc- 
tions in  the  abstract 

And  in  the  abstract  we  find  no  fkult  in 
State's  instructions  8,  9,  10  and  11.  They 
have  been  approved  In  former  decisions,  and 
as  applied  to  'defendant's  theory  of  self  de- 
fense, they  are  to  that  extent  applicable  to 
the  evidence  in  the  case,  for  there  was  no 
controversy  as  to  the  fact  of  the  killing. 
That  fact  was  admitted  by  the  prisoner. 

[7]  State's  instruction  number  twelve^  not 
excepted  to,  seems  to  have  been  approved  in 
State  V.  Bickle,  53  W.  Va.  597,  600,  45  S. 
E.  917.  Besides  telling  the  jury  they  were 
the  sole  judges  of  the  evidence  it  told  them 
they  might  believe  or  refuse  to  believe  any 
witness,  and  that  when  passing  upon  the 
credibility  of  any  witness  they  might  take 
into  consideration  his  interest  in  the  matter, 
if  any  appeared,  and  his  demeanor  on  the 
witness  stand.  In  view  of  our  holding  in 
State  V.  Clark,  polht  15  of  the  syllabus,  we 
think  this  instruction  should  have  been  mod- 
ified. It  is  not  the  province  of  the  jury  ar- 
bitrarily to  disbelieve  any  witness.  They 
should  give  his  testimony  such  weight  and 
credit,  as  upon  all  the  facts  and  circum- 
stances, fairly  and  honestly  considered,  in- 
cluding his  interest  and  demeanor  on  the 
stand,  they  may  believe  it  is  entitled  to. 

[8, 9]  Instruction  number  13  given  for  the 
State  was  not  excepted  to,  but  number  14, 
15  and  16  were.  Number  13  advised  the  jury 
that  a  police  officer  may  virtute  ofilcii,  with- 
out a  warrant,  arrest  for  a  misdemeanor 
committed  in  his  presence.  Number  14  told 
them  that  a  person  has  no  right  to  resist  an 
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unlawful  arrest,  and  tbat  If  in  resisting  a 
lawful  arrest  he  kills  the  arresting  of&cer 
with  a  deadly  weapon,  he  is  prima  facie 
guilty  of  murder.  Number  15  instructed  the 
jury  on  the  law  against  carrying  from  one 
place  to  another  within  the  State  more  than 
one  quart  of  intoxicating  liquors  for  person- 
al use,  and  the.  carrying  of  a  loaded  revolver 
on  his  person  without  a  State  license  there- 
for, and  th^n  told  them  that  if  they  found 
from  the  evidence  that  the  accused  was 
placed  under  arrest  by  the  deceased  officer 
in  the  act  of  violating  any  or  all  of  the  laws 
referred  to,  such  arrest  was  lawful  though 
made  without  a  warrant  Instruction  num- 
ber 16  instructed  the  Jury  that  a  police  offi- 
cer has  the  right  and  it  is  his  duty  to  use 
all  reasonable  force  to  prevent  the  escape 
of  a  prisoner  after  having  lawfully  arrested 
him,  and  that  it  is  murder  if  one  voluntari- 
ly kills  such  officer  while  resisting  an  at- 
tempt by  him  to  make  a  lawful  arrest  wheth- 
er with  or  without  a  warrant  if  the  slayer 
is  chargeable  with  the  knowledge  that  the 
officer  is  acting  with  authority,  and  that  the 
same  is  true  if  the  killing  occurs  in  resist- 
ing his  attempt  to  prevent  an  escape. 

One  of  the  vices  of  instruction  number  13 
is  that  it  is  inapplicable  to  the  facts  proven; 
another  is  that  In  its  broad  terms  it  tells  the 
jury  an  arrest  without  a  warrant  may  be 
made  In  case  of  misdemeanor  conmiitted  in 
the  presence  of  the  officer.  The  instruction 
is  inapplicable  to  the  facts,  because  there  is 
no  evidence  that  any  offense  was  committed 
by  the  prisoner  in  the  presence  of  the  officer. 
The  evidence  is  that  the  prisoner  was  stand- 
ing on  the  street  offending  no  one,  when  the 
officer  approached,  placed  his  hands  upon  him 
and  felt  of  his  pockets,  and  inquired  of  him 
what  he  had  on  him,  and  was  then  told  by  the 
prisoner  that  he  had  three  pints.  Whereup- 
on the  officer!  put  his  hand  on  his  left  arm 
and  said:  "Come  with  me."  Nothing  was 
said  or  inquired  about  a  pistol,  and  it  does 
not  appear  that  the  officer  had  seen  either 
liquor*  or  pistol  when  he  made  the  arrest. 
The  prisoner  says,  and  no  one  contradicts 
him,  that  he  was  walking  down  Latrobe 
Street  with  the  officer  when  he  asked  him 
what  authority  he  had  and  whether  he  had  a 
warrant,  to  which  the  officer  answered  he  did 
not  need  a  warrant,  and  drew  his  mace  and 
hit  him  twice  on  the  head,  exhibiting  his 
wound  to  the  jury,  and  that  it  was  in  the 
scuffle  when  he  '*bucked"  for  want  of  au- 
thority in  the  officer  to  arrest  him,  that  he 
drew  his  pistol  and  shot  twice  with  no  in- 
tention to  injure  htm,  but  for  self -protection, 
that  his  act  was  done  in  a  moment  of  passion. 
At  the  common  law  an  officer  had  no  author- 
ity to  make  an  arrest  f6r  a  misdemeanor 
though  committed  in  his  presence  unless  it 
involved  a  breach  of  the  peace.  2  R.  C.  Lb 
446,  447,  and  note.  The  carrjring  of  more 
than  one  quart  of  liquor  on  his  person,  as 
well  as  the  possession  of  a  revolver,  unless, 


in  the  case  of  a  revolver,  a  second'  offense  la 
being  committed,  constitutes  but  a  misde- 
meanor. The  only  general  statutes  we  find 
on  the  subject  are  section  9  of  chapter  153 
(sec.  5500)  and  section  221  of  chapter  50 
(sec.  2775)  of  the  Code,  the  first  relating  to 
the  prevention  of  crime  and  the  latter  to 
justices  and  constables.  Sedtion  9  of  chapter 
153  provides: 

'If  any  person  shall,  in  the  presence  of  a 
constable,  and  within  his  county,  make  an 
affray,  or  threaten  to  beat,  wound,  or  kill  an- 
other, or  to  conmiit  violence  against  bis  person 
or  property;  or  contend  with  angry  words  to 
the  disturbance  of  the  peace;  or  improperly  or 
indecently  expose  his  person;  or  appear  in  a 
state  of  gross  intoxication  in  a  public  place; 
such  constable  may,  without  warrant  or  other 
process,  or  farther  proof,  arrest  sncfa  offending 
person  and  carry  him  before  some  justice  of  the 
peace  in  the  county,  in  which  such  offense  is 
committed,  who,  upon  hearing  the  testimony 
of  such  constable  and  other  witnesses,  if  any 
are  then  and  there  produced,  if,  in  his  opinion, 
the  offense  charged  be  proved,  shall  require  the 
offender  to  give  a  bond  or  recognizance,  with 
security,  to  keep  the  peace  and  be  of  good  be- 
havior for  a  term  not  exceeding  one  year." 

Section  221  of  chapter  50,  which  is  a  part 
of  its  provisions  relating  to  the  prevention 
of  crime,  provides: 

"The  proceedings  before  the  justice  shall  be 
by  warrant  of  arrest  in  the  name  of  the  State, 
except  that  when  an  offense  of  which  the  jus- 
tice has  jurisdiction  is  committed  in  Ids  pres- 
ence, or  in  that  of  a  constable,  either  of  them 
may  forthwith  apprehend  the  offender  or  cause 
him  to  be  apprehended,  and  in  such  case  the 
offender  may  be  tried  before  the  justice  and 
dealt  with  according  to  law,  without  such  war- 
rant" 

It  is  manifest  that  section  9  of  chapter  163 
does  not  cover  the  offense  of  carrying  liquor 
in  violation  of  the  State  statute,  nor  is  it 
covered  by  any  ordinance  of  the  dty  intro- 
duced in  evidence,  nor  does  either  statute  or 
ordinance  constitute  any  modification  of  the 
common-law  rule.  Indeed  the  statute  amounts 
to  little  if  anything  more  than  an  affirmance 
of  the  common  law,  unless  the  three  classes  of 
offenses  lastly  mentioned  constitute  excep- 
tions. 

Justices  of  the  peace  being  clothed  with 
jurisdiction  of  the  offense  of  carrying  liquor 
from  place  to  place,  and  of  carrying  a  re- 
volver, a  constable  for  either  of  these  offenses 
committed  in  his  presence  wotild  likely  have 
authority  to  arrest  the  offender  without  war- 
rant. But  did  the  chief  of  police  of  the  city 
of  Grafton,  at  the  time  of  the  arrest  of  the 
prisoner  in  this  case,  have  any  such  author- 
ity? The  right  of  personal  liberty  is  a  r&y 
high  prerogative  right,  and  to  deprive  one 
of  that  right,  without  due  process  of  law,  we 
must  find  si>ecific  authority  for  doing  so. 
It  can  not  be  left  to  inference  or  some  strain- 
ed construction  of  statute  or  ordinance,  if 
such  power  may  be  conferred  by  ordinance  of 
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a  municipality.  We  must  find  specific  and 
direct  authority  for  doing  it.  We  find  In 
section  28  of  chapter  47  of  the  Code  (set;. 
2409),  prescribing  the  authority  of  town  or 
city  council,  power  **to  appoint  when  nec- 
essary a  police  force  to  assist  the  sergeant 
in  the  discharge  of  his  duties/'  also  to  pre- 
scribe the  duties  of  appointive  officers.  What 
the  duties  of  the  sergeant  are,  do  not  appear 
to  be  defined  by  chapter  47,  except  section  15 
(sec.  2396)  says  he  shall  be  ez  officio  treasur- 
er. Perhaps  the  council  might,  under  sec> 
tlon  28,  by  ordinance  enlarge  his  powers  so 
as  to  Include  arrest  without  warrant.  We 
do  not  decide  this  question,  for  it  is  not  pre- 
sented. Let  us  then  turn  to  the  charter  of 
the  city  of  Grafton,  chapter  79,  Acts  of  1913, 
and  see  if  power  of  the  chief  of  police  to  ar- 
rest without  warrant  in  any  case  be  found 
therein.  Paragraph  8  of  section  7  there- 
of confers  on  the  council  authority  to  pre- 
scribe the  duties  of  officers  and  employes. 
Paragraph  2  of  section  8  authorizes  the 
commissioners,  not  the  council,  among  oth- 
er officers  to  appoint  a  police  judge  and  a 
chief  of  police,  but  nowhere  in  the  charter  are 
the  powers  and  duties  of  the  chief  of  police 
prescribed.  Certainly  the  charter  does  not 
give  the  chief  of  police  the  right  to  exercise 
within  the  municipality  all  oT  the  powers 
conferred  on  a  constable  by  chapter  50  of  the 
Code,  including  those  conferred  by  section 
221,  to  arrest  without  warrant  for  offenses  of 
which  the  justice  has  jurisdiction.  On  the 
trial,  section  7  of  an  ordinance,  said  to  relate 
to  the  Issuance  of  warrants,  and  section  13 
of  Ordinance  LV-A,  which  appears  to  relate 
to  prohibition  of  the  manufacture,  sale  and 
storing  of  intoxicating  liquors,  were  intro- 
duced in  evidence.  By  the  said  seventh  sec- 
tion the  mayor  or  the  police  judge,  If  one  be 
appointed,  upon  Information  made  under  oath 
or  examination  that  any  person  Is  offending 
in  the  manner  prescribed,  Is  authorized  to 
Issue  his  warrant  requiring  the  person  sus- 
pected to  be  brought  before  him  for  exami- 
nation, and  requiring  the  police  officer  to 
search  any  house,  building,  etc,  and  to  arrest 
the  parties  found  therein,  etc.  Section  13 
of  the  other  ordinance  prescribes  offenses, 
and  maizes  any  one  guilty  of  a  misdemeanor 
for  the  violation  of  the  ordinance.  But  we 
find  nothing  in  either  of  these  ordinances 
Justifying  an  arrest  by  a  police  officer  with- 
out warrant  The  State  undertook  to  supple- 
ment these  ordinances  by  inquiring  of  the 
mayor  on  the  witness  stand  as  to  the  author- 
ity of  the  chief  of  police  to  make  the  arrest 
without  a  warrant,  and  he  gave  it  as  his 
opinion  that  under  this  charter  and  the  or- 
dinances, the  police  officer  was  acting  in  the 
discharge  of  his  duty  when  he  made  the  ar- 
rest But  the  opinion  of  the  mayor  is  not 
law,  nor  can  it  supply  the  requirement  of 
specific  authority. 

FaUing  to  find  authority  for  such  an  arrest 
without  a  warrant  in  any  of  these  statutes 
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and  ordinances,  we  have  had  recourse  to  sec» 
tlon  29  of  chapter  32A,  Barnes'  Code  1918 
(Code  Supp.  1918,  f  1305c).  That  section 
among  other  things  provides: 

"It  is  hereby  made  the  duty  of  the  mayor  of 
a  municipality,  or  the  person  acting  as  such, 
and  police  of  a  municipality,  to  enforce  the  pro- 
hibition laws  of  the  state  within  the  munidpal- 
ity,  independently  of  any  ordinance,  or  want 
of  ordinance  of  the  municipality." 

It  occurred  to  us  that  possibly  under  this 
provision  authority  for  the  arrest  by  a  police 
officer  without  a  warrant  could  be  found« 
But  can  we  say,  without  resorting  to  infer- 
ence or  conjecture,  that  such  was  the  inten- 
tion of  the  Legislature?  If  the  council  might 
by  ordinance  have  conferred  this  authority, 
it  does  not  appear  to  have  done  so.  Mu- 
nicipal authorities  may  comply  with  the  re- 
quirements of  said  section  without  resorting 
to  arrest  without  warrant ;  and  It  is  not  nec- 
essarily within  the  mandate  of  the  statute 
that  the  council  shall  by  ordinance  confer 
such  specific  authority,  and  it  seems  to  us 
that  in  view  of  the  great  and  prerogative 
right  coming  down  to  us  through  Magna 
Charta,  we  should  not  read  Into  the  statute 
what  is  not  there  found  in  plain  and  cer- 
tain terms.  So  our  conclusion  is  that  the 
arrest  of  the  defendant  without  warrant  was 
not  justified  in  law. 

[10]  Our  next  inquiry  is:  Can  the  prison- 
er's offense  of  having  on  his  person  more  liq- 
uor tlian  allowed  by  law,  or  possession  of  the 
deadly  weapon,  be  said  to  have  been  commit- 
ted in  the  presence  of  the  officer,  and  that  the 
arrest  without  a  warrant  was  lawful  on  that 
ground?  We  can  not  so  hold.  Before  the 
officer  made  the  arrest  he  committed  a  tres- 
pass upon  the  person  of  the  accused,  by  put- 
ting his  hands  on  his  pockets,  whereby  he 
elicited  from  him  the  confession  relied  on. 
The  evidence  discloses  no  confession  as  to  the 
possession  of  a  revolver,  nor  does  it  appear 
that  it  was  seen  by  the  officer,  unless  he 
saw  it  at  the  time  the  shooting  occurred, 
which  was  after  the  arrest 

According  to  the  general  rule  recognized 
by  numerous  decisions,  an  offense  is  commit- 
ted in  the  presence  of  tiie  officer  when  he  sees 
it  with  his  eyes  or  sees  some  one  or  more  of 
a  series  of  continuous  acts  whidi  constlttte 
the  offense,  when  it  may  be  said  the  offense 
was  committed  in  his  presence.  5  C.  J.  416,  { 
45,  and  many  cases  cited.  In  some  states 
the  common-law  rule  has  been  changed  Or 
modified  by  statute.  For  example,  in  the 
case  of  carrying  concealed  weapons,  in  the 
states  of  Alabama,  Florida,  Illinois  and  a  few 
others  the  officer  may  arrest  without  war- 
rant, as  for  a  breach  of  the  peace.  6  O.  J. 
405,  (  31,  and  cases  dted  in  notes  18-20;  1 
Wharton's  Criminal  Law  (11th  Ed.)  178»  { 
136,  and  cases  cited ;  Ex  parte  Bhodes  (Ala.) 
79  South.  462,  .1  A.  L.  B.  668,  note  585.  In 
Weatherington  y.  State,  13  Ga.  App.  406» 
79  S.  B.  240,  we  find  an  arrest  without  war- 


uo 


101  SOUTHEASTEBN  BEPOBTER 


(W.Va. 


rant  was  Justified  where  the  accnsed  had 
^roluntarily  disclosed  to  the  officer  that  he 
had  a  valise  containlDg  liquor.  But  an  ex- 
amination of  that  case  shows  the  officer 
made  no  examination  or  search  into  the 
contents  of  defendant's  yalise,  but  that  he 
voluntarily  disclosed  its  contents.  The  court 
says: 

'The  possession  of  such  a  large  quantity 
might  authorize  the  inference  that  its  posses- 
sor was  keeping  the  whisky  for  the  purpose 
of  illegal  sale,  and  would  authorize  his  arrest 
upon  the  charge  of  violating  the  municipal  or- 
dinance upon  that  subject,  on  the  ground  that 
the  offense  was  committed  in  the  presence  of 
the  officer." 

It  follows  from  the  foregoing  discussion 
that  instructions  number  14  and  16  are  bad, 
in  that  they  erroneously  assume  the  arrest 
of  the  prisoner  was  lawful  and  that  the  pris- 
oner had  no  right  to  resist  such  an  arrest, 
and  the  consequences  following  such  resist- 
ance. Number  15  was  bad  because  it  told 
the  jury  that  the  officer  was  justified  in  mak- 
ing the  arrest  without  warrant  if  they  found 
the  prisoner  was  then  guilty  of  the  offenses 
there  described. 

[11]  We  have  examined  with  care'  the  in- 
structions of  the  prisoner  given  and  refused. 
Number  5>  refused,  said: 

"The  court  instructs  the  jury  that  a  person 
about  to  be  attacked,  or  who  believes  he  is 
about  to  be  attacked,  and  has  reasonable  cause 
for  so  believing  is  not  bound  to  wait  until  his 
adversary  gets  close  enough  to  him  to  strike 
him,  but  may  act  on  appearances,  and  take 
steps  to  prevent  such  striking,  even  unto  the 
taking  of  life." 

It  was  properly  refused.  The  evidence  did 
not  Justify  it.  When  the  fatal  shot  was  fired, 
the  deceased  was  down  on  his  hands  and 
knees  in  the  street,  where  defendant  had 
pushed  him,  with  his  back  toward  defendant, 
in  the  act  of  arising,  and  was  making  no  dem- 
onstration of  violence  toward  the  prisoner. 
True,  the  prisoner  says  the  officer  had  hit 
hira  on  the  head  with  his  mace.  But  he  had 
pushed,  if  not  knocked,  the  officer  down,  and 
there  did  not  then  appear  to  him  necessity 
for  killing  the  officer. 

Instruction  number  6,  relating  to  malice, 
without  the  modification  proposed  by  the 
court,  which  the  prisoner  declined  to  accept, 
was  rightly  rejected. 

[12]  Instruction  number  11,  relating  to  ar- 
rest without  warrant  for  a  misdemeanor, 
without  the  modification  proposed  by  the 
court,  was  rightly  rejected.  The  language  re- 
jected was,  "and  if  tiie  officer  makes  said  ar- 
rest wltliout  said  warrant  the  officer  does  so 
at  his  peril."  And  instruction  number  IS; 
relating  to  the  right  of  one  in  resisting  an  il- 
legal arrest,  was  also  rightly  rejected.  As 
we  have  already  pointed  out,  the  right  of 
resistance  does  not  go  to  the  extent  of  taking 


the  officer's  life,  unless  the  accused  believes 
and  has  reason  to  believe  that  it  is  necessary 
to  do  so  to  protect  his  own  life  or  to  save  him- 
self from  some  great  bodily  harm.  Unless 
confronted  with  such  imminent  dangers,  the 
duty  of  the  accused  is  to  submit  to  the  arrest 
and  resort  to  legal  process  to  obtain  his  lib- 
erty. So  that  both  of  these  instructions  were 
too  broad,  and  were  properly  rejected.  State 
V.  Clark,  supra,  syl.  17. 

[1 3]  Instruction  number  12,  rejected,  would 
have  told  the  Jury: 

"The  court  instructs  the  jury,  that  under  Or- 
dinance LY  of  the  Charter  of  the  Cit7  of 
Grafton,  Taylor  County,  W.  Va.,  a  city  police 
officer  has  no  authority  to  make  an  arrest,  and 
place  in  jail  one  suspected  of  violating  said 
ordinance,  without  a  warrant,  and  if  the  jury 
believe  from  the  evidence  that  the  deceased, 
J.  B.  B.  Phillips,  arrested  the  defendant,  with- 
out authority  of  law,  the  jury  are  instructed  in 
considering  their  verdict  to  give  this  fact  such 
weight  as  is  due  it." 

From  what  we  have  already  observed  re- 
specting the  ordinance  referred  to  in  this  in- 
struction, we  think  the  instruction  stated  the 
law  applicable  to  the  facts  in  the  case  and 
that  the  court  erred  in  refusing  it 

The  foregoing  calls  for  reversal  of  the 
Judgment,  and  our  Judgment  wHi  be  that  the 
verdict  be  set  aside  and  that  the  yrlsoner  be 
awarded  a  new  trial. 


(86  W.  Va.  2S3) 
STATE  v.  VINBYABD.     (No.  878«.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Dec  5,  1919.) 

(Syllahua  hy  ihe  Court.) 

1,  Indictment  and  infobmation  ^s»191(4>* 
no  conviction  of  assaui/t  and  battest 
ttndeb  indictment  fob  mubdeb  in  8tat17- 

T0B7  FOBM. 

Cu  an  indictment  for  murder  in  the  statu- 
tory form,  the  accused  cannot  be  convicted  of 
assault  and  battery,  because  that  offense  is  not 
necessarily  included  in  the  higher  offense  ex- 
pressly charged. 

2.  Homicide  4|s>813(8)— Vsbdict  toid  fob 
vncebtaiittt. 

A  verdict  found  on  tudi  an  indictment,  ae- 
Quitting  the  accused  of  murder  of  both  de- 
grees and  voluntary  manslaughter^  and  then 
saying  the  jury  find  him  guilty  as  charged  in 
the  indictment,  except  as  to  the  'Charges  of 
murder  and  voluntary  manslaughter,  "but  do 
not  decide  as  between  the  charge  of  involuntary 
manslaughter  and  assault  and  battery,  as  there- 
in charged,"  is  void  fOr  uncertainty,  except  ao 
to  its  findings  in  favor  of  the  accused. 

3.  CBIMINAL  law  <e=»1180f— DlSAPPBOVAI,  OF 
EBRONEOUS  INSTftUCTION  ON  AWABD  OF  NEW 
TBIAL  'ON  SECOND   WBIT   OF  BBBOB. 

An  erroneous  instruction,  approved  on  a 
writ  of  error  on  which  a  new  trial  is  allowed 
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for  other  errors,  and  repeated  on  snch  new 
trial,  may  be  disapproTed,  on  reversal  of  the 
judgment  and  award  of  a  new  trial  on  a  second 
writ  of  error  for  insnffidency  of  the  verdict. 

4.  Ceiminai.  ulw  ^=»739(1)  »  Gapacitt  to 
commit  cbimk  a  questioit  fob  the  juby. 

Capacity  to  commit  a  crime  is  a  question  to 
be  determined  by  the  jury  from  the  age,  ap- 
pearance, and  conduct  of  the  accused,  both  at 
the  time  of  commission  of  the  offense  charged 
and  at  the  time  of  trial;  wherefore  the  trial 
court  may  properly  refuse  to  direct  a  verdict  of 
acquittal,  on  the  ground  of  lack  of  independent, 
direct,  and  express  evidence  of  such  capacity. 

5.  CbIMINAL  law  ^=s>806(l>~REPETITXOXf  OT 
INSTBXJCTI0N8    GIVEN. 

It  is  not  error  to  refuse  requests  for  rep- 
etition of  instmctions  given,  in  altered  forms. 

6.  Cbiminal  law  €:=>1055— Decision  as  to 
fbopbiett  of  procedure  to  which  no  fluf- 
ficient  exception  has  been  taken. 

On  the  award  of  a  new  trial,  founded  upon 
well-taken  exceptions,  an  appellate  court  may, 
in  its  discretion,  pass  upon  the  propriety  of 
procedure  disclosed  by  the  record,  to  which  no 
sufficient  exception  has  been  taken,  for  the  pur- 
poses of  such  new  triaL' 

(Additional  SlfUahus  hf  JBdiioridl  Btaff.) 

7.  Cbiminal  law  ^=»883— Cebtaintt  of  teb- 

DICT. 

Except  where  a  statute  requires  it,  a  verdict 
-of  guilty  as  charged  in  an  indictment  for  an 
offense  which  necessarily  includes  others  is  suf- 
ficiently certain,  and  in  such  case  It  need  not 
specify  the  offense  or  the  degree^  unless  a  stat- 
ute requires  it  to  do  so;  but  in  that  case  ac- 
•cused  ia  deemed  to  have  been  found  guilty  of 
the  crime  charged,  and  not  a  lower  and  inclu- 
sive one,  so  that  tlie  verdict  is  certain  as  spec- 
ifying the  offense. 

S.  Criminal  law  ^s»193^  —  Double  jeof- 

ABDT. 

After  a  previous  conviction  of  Involuntary 
manslaughter,  on  an  indictment  for  murder  in 
the  statutory  form,  accused  could  not  be  con- 
victed in  a  subsequent  trial  on  the  same  indict- 
ment of  any  offense  higher  than  involuntaiy 
manslaughter,  because  of  the  constitutional  in- 
hibition against  second  jeopardy. 

«.  UoMiciOB  ^s>149,  171(2),   175— Evidence 

of  cause  of  DEATH. 

In  trial  on  indictment  for  murder  in  stat- 
utory form,  and  where  accused,  after  a  previous 
conviction  of  involuntary  manslaughter,  could 
not  be  convicted  in  a  subsequent  trial  of  any 
offense  higher  than  that^  testimony  of  a  physi- 
cian, describing  the  injury  of  the  deceased,  nai> 
rating  the  surgical  treatment  administered,  and 
stating  the  time  and  cause  of  his  death,  was 
admissible;  it  being  necessary  to  prove  the 
€leath  and  its  cause. 

Error  from  Circuit  Court,  Boane  County. 

Cully  Vineyard  was  convicted  of  involun- 
tary   manslaughter,    his    motions    for    new 


trial  and  In  arrest  of  Judgment  were  denied, 
and  he  brings  error.  Reversed,  verdict  set 
aside,  and  case  remanded  for  new  trial. 

Harper  &  Baker,  of  Spencer,  for  plaintiff 
in  error. 

B.  T.  England,  Atty.  Gen.,  and  Charles 
Ritchie,  Asst  Atty.  Gen.,  for  the  State. 

POFFENBARGBR,  J.  On  this  second 
writ  of  error  in  the  case  reported  in  81  W. 
Va«  98,  93  S.  E.  1034,  to  a  judgment  render- 
ed as  upon  a  verdict  of  guilty  of  involunta- 
ry manslaughter,  returned  by  the  Jury  In  the 
new  trial  awarded,  the  assignments  of  error 
go  to  the  form  and  substance  of  the  verdict, 
admission  of  certain  evidence,  the  giving  of 
an  instruction  at  the  instance  of  the  state, 
refusal  of  instructions  for  the  prisoner,  re- 
marks of  counsel  in  thie  argument  of  the 
case,  and  the  motion  for  a  new  trial  and  in 
arrest  of  Judgment. 

[1,2]  The  Judgment  will  have  to  be  re- 
versed for  lack  of  a  sufficient  verdict  on 
which  to  base  it  There  is  a  verdict  of  ac- 
quittal as  to  murder  and  voluntary  man* 
slaughter,  but  no  verdict  of  conviction  of 
any  offense  by  name  or  in  legal  effect  Aft- 
er having  acquitted  the  accused  to  the  ex- 
tent above  indicated,  the  verdict  proceeds 
as  follows: 

'*We,  the  jury,  do  find  the  defendant  Cully 
Vineyard  guilty  as  charged  in  the  indictment, 
with  the  above  exceptions,  but  do  not  decide  as 
between  the  charge  of  involuntary  manslaughter 
and  assault  and  battery,  as  therein  charged." 

In  this  revelation  of  inability  to  agree  up- 
on the  offense  of  which  the  Jury  deemed  the 
accused  to  be  guilty,  the  verdict  seems  to  be 
an  unprecedented  one.  In  substance  and  ef- 
fect, it  amounts  to  a  report  of  disagreement 
or  inability  to  agree  upon  a  finding  as  to  the 
vital  issue  submitted  to  the  jury.  It  neces- 
sarily negatives  a  finding  of  guilt  of  invol- 
untary manslaughter, '  which  the  charge 
made  In  the  indictment  included,  and  of 
which  the  accused  could  have  been  found 
guilty.  If  there  could  have  been  a  convic- 
tion of  assault  and  battery  under  the  indict- 
ment, the  terms  of  the  verdict  exclude  it  al- 
so. Evidently  some  of  the  Jurors  were  un- 
willing to  concur  in  a  verdict  ^of  guilty  of 
manslaughter,  because  they  did  not  believe 
the  accused  had  committed  that  offense; 
and  others  were  unwilling  to  concur  in  a 
verdict  of  guilty  of  assault  and  battery,  be- 
cause they  believed  him  to  be  guilty  of  the 
higher  offense.  The  court  seems  to  have 
adopted  the  theory  of  guilt  of  the  lower  of- 
fense, because  all  of  the  Jurors  must  have 
believed  the  accused  was  guilty  of  it,  at 
least.  All  of  them  seemed  to  be  willing  to 
go  that  far,  and  part  of  them  still  further. 
The  faultless  logic  of  that  theory,  however, 
neither  constitutes  a  sufficient  baeds  for  a 
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Judgment  nor  amounts  to  a  correct  Interpre- 
tation of  the  verdict.  That,  in  the  absence 
of  a  waiver  of  the  right  of  trial  by  jury, 
which  the  law  permits  in  dvil  cases  and 
some  classes  of  criminal  cases,  a  verdict 
finding  the  accused  guilty  Is  essential  to  a 
Judgment  Inflicting  punishment  for  an  of- 
fense, is  obvious.  It  is  equally  clear  that, 
when  a  Jury  is  unable  to  agree  upon  a  ver- 
dict, the  court  cannot  supply  it,  however 
clearly  the  Judge  may  be  able  to  see  that 
every  member  of  the  Jury  Is  convinced  of 
the  guilt  of  the  prisoner.  Determination  of 
that  issue  lies  within  the  exclusive  province 
of  the  Jury.  There  must  be  a  finding  by  the 
Jury,  and  the  verdict  containing  It  must  be 
recorded,  before  there  can  be  a  Judgment. 

[7]  Except  in  instances  in  which  a  stat- 
ute requires  it,  a  verdict  of  guilty  as  charg- 
ed in  an  indictment  for  an  offense  which 
necessarily  includes  others  is  sufficiently 
certain.  It  need  not,  in  such  cases,  specify 
the  offense  or  the  degree,  unless  a  statute 
requires  it  to  do  so.  Moody  v.  State,  1  W. 
Va.  837;  People  v.  Gilbert,  60  Cal.  108 ;  State 
•V.  Treadwell,  54  Kan.  513,  38  Pac.  813; 
State  V.  Robb,  90  Mo.  30,  2  S.  W.  1.  But,  in 
that  event,  the  prisoner  Is  deemed  to  have 
been  found  guilty  of  the  crime  charged,  not 
a  lower  and  inclusive  one;  wherefore  the 
verdict  is  certain,  in  the  sense  that  it  speci- 
fies the  offense.  The  verdict  under  consid- 
eration here  is  certain  as  to  the  guilt  of  the 
defendant,  but  it  discloses  on  its  face  and 
by  express  words  that  it  does  not  ascertain 
and  fix  the  offense  of  which  he  is  guilty,  and 
that  as  to  it  the  Jury  were  unable  to  agree, 
and  did  not  determine  it  Hence  there  is 
either  no  verdict  of  conviction  at  all  or  one 
wholly  insufficient  because  of  its  uncertainty. 

[3]  If  the  theory  of  the  trial  court  has 
been  correctly  surmised,  It  fails  for  an  addi- 
tional reason.  On  an  indictment  for  murder 
in  the  statutory  form,  there  can  be  no  con- 
viction of  assault  and  battery,  because  the 
offense  is  not  necessarily  charged  in  the  in- 
dictment. State  V.  Lutz,  101  S.  B.  434,  de- 
cided contemporaneously  with  this  case.  Al- 
though an  instruction  warranting  conviction 
of  assault  and  battery  on  the  indictment 
was  inadvertently  approved  in  the  opinion 
delivered  on  the  former  writ  of  error,  in  the 
absence  of  any  challenge  of  the  correctness 
thereof,  on  the  ground  of  nonincluslon  of 
that  offense  in  the  indictment,  it  must  be 
disapproved  for  the  purposes  of  the  new 
trial  to  be  awarded  on  this  writ  of  error. 
The  trial  court  may  not  have  erred  in  re- 
peating it  after  such  approval.  As  to  that, 
it  is  unnecessary  to  express  an  opinion,  in 
view  of  inevitable  reversal  upon  another 
ground.  A  verdict  convicting  the  accused 
of  assault  and  battery,  under  this  indict- 
ment, and  a  judgment  thereon,  would  be 
void,  whether  technically  there  was  error  in 
giving   the   instruction   or  not     Moore   ▼• 


State,  59  Miss.  25.  Upon  principles  stated 
in  Wiggin  V.  Marsh  Lumber  Co.,  79  W.  Va. 
651,  91  S.  E.  532,  Gulp  v.  Virginia  Bailway 
Ck>.,  80  W.  Va.  98,  92  S.  E.  236,  and  Penning- 
ton V.  Gillaspie,  66  W.  Va.  643,  66  S.  E. 
1009,  it  may  now  be  disapproved  for  the 
purposes  of  further  procedure. 

[4]  Presumptively  on  account  of  lack  of 
independent,  direct  and  express  evidence  of 
the  capacity  of  the  accused  to  understand 
and  fully  comprehend  the  nature  and  conse- 
quences of  the  act  resulting  in  the  death  of 
the  boy  he  cut,  he  being  of  tender  years  at 
the  time  of  the  unfortunate  occurrence,  the 
court  was  requested  to  give  a  peremptory  in- 
struction to  find  him  not  guilty.  This  re- 
quest was  properly  refused,  for  his  age,  ap- 
pearance, and  conduct  at  the  time  of  the 
commission  of  the  offense,  and  at  the  time 
of  the  trial,  afforded  a  sufficient  basis  for  a 
finding  of  such  capacity.  State  v.  Williams, 
40  W.  Va.  268,  21  S.  B.  721 ;  State  v.  Toney, 
15  S.  C.  409 ;   Wusnig  v.  State,  33  Tex.  651. 

[6]  The  accused  requested  six  instructions 
respecting  the  issue  as  to  his  capacity  to  com- 
prehend the  nature  of  his  act,  three  of  which 
the  court  gave.  He  complains  of  the  refusal 
of  the  other  three.  Those  given  suffici^itly 
cover  the  applicable  legal  propositions  per- 
taining to  the  subject,  and  substantially  in- 
clude every  proper  one  found  in  the  others. 
The  prisoner  has  had  the  benefit  of  all  the 
instructions  he  was  entitled  to  respecting 
that  phase  of  the  case,  and  some  of  them  may 
have  accorded  him  more  than  was  due  him. 
As  the  state  has  not  challenged  the  correct- 
ness of  any  of  those  given,  we  neither  ap- 
prove nor  condemn  them. 

[8, 9]  Although,  after  a  previous  convic- 
tion of  involuntary  manslaughter  on  the 
indictment,  the  prisoner  could  not  be  convict- 
ed, in  a  subsequent  trial  on  the  same  indict- 
ment, of  any  offense  higher  than  involunta- 
ry manslaughter,  because  of  the  constitu- 
tional inhibition  of  second  Jeopardy,  it  was 
not  Improper  to  admit  the  evidence  of  a 
physician  describing  the  injury  of  the  de- 
Ceased,  narrating  the  surgical  treatment  ad- 
ministered, and  stating  the  time  and  cause 
of  his  death.  The  state  had  obvious  right 
to  prove  the  nature  and  consequences  of  the 
injury,  even  though  revelation  thereof  might 
excite  horror  and  pity  on  the  part  of  the 
Jury.  It  was  necessary  to  prove  the  death 
and  its  cause,  to  make  out  a  case  of  involun- 
tary manslaughter. 

[6]  The  remarks  of  the  prosecuting  attor- 
ney in  argument,  complained  of,  were  mani- 
festly improper.  The  remand  of  a  case  for 
a  new  trial  carries  no  presumption  or  impli- 
cation of  sufficiency  of  the  evidence,  in  the 
opinion  of  the  appellate  court,  to  sustain  a 
verdict  But  it  may  be  doubted  whether  any 
foundation  for  an  exception  was  laid.  The 
bill  of  exceptions  shows  no  protest  to  the 
court  against  the  argument,  nor  any  request 
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for  a  direction  to  the  Jury  to  disregard  It. 
As  a  new  trial  Is  to  be  awarded  for  other 
reasons  already  stated,  our  disapproval  of 
the  remark  ought  to  be  a  sufficient  guarantor 
against  repetition  tljiereof,  wherefore  there 
is  no  occasion  to  inquire  whether  there  Is  a 
sufficient  exception.  No  reason  Is  perceived 
why  we  cannot  pass  upon  the  propriety  of 
the  remark  for  the  purposes  of  a  new  trial 
granted  ui)on  other  grounda 

For  the  errors  noted,  the  judgment  will  be 
reversed,  the  insufficient  verdict  set  aside, 
and  the  case  remanded  for  a  new  triaL 


(85  W.  Va.  199) 
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(Supreme  Court  of  Appeals  of  West  Virginia. 

Nov.  26, 1919.) 

(8yUahu8  by  the  Court.) 

1.  Appeal  and  ebbob  ^=5>1009(6)— Decjbeb  on 
conflictino  and  vnsatisfactobt  deposi- 
TIONS;   BEVEBSAIm 

If  a  decree  is  based  upon  depositioiui  whi<:b 
are  so  conflicting  and  of  such  doubtful  and  un- 
satisfactory character  that  different  minds  and 
different  judges  miglit  reasonably  reach  different 
conclusions  as  to  what  the  real  facts  dedudble 
from  tbem  are,  an  appellate  court  will  not  re- 
verse it,  though  such  court  might  have  rendered 
a  different  decree  had  it  acted  in  the  cause  in 
the  first  instance. 

2.  AFVIBlfANCnB  ON  GONTLKJTINO  TE8TIM0NT. 

A  case  in  which  the  principles  above  noted 
are  applied  in  the  affirmance  of  a  decree  based 
upon  conflicting  testimony. 

Appeal  from  Circuit  Court,  Logan  County. 

Suit  by  J.  J.  Boss  and  others  against  A.  C. 
McConnaughy  and  others.  Decree  for  plain- 
tiffs, and  defendant  A.  C.  McConnaughy  ap- 
peals.   Affirmed. 

Greene  &  Hogsett,  of  Logan,  and  John  J. 
Oouiff,  of  Wheeling,  for  appellant 

Flts^atrick,  Campbell,  Brown  ft  Davis,  of 
Huntington,  for  appellees. 

LYNCH,  J.  The  object  of  this  suit  was  the 
procurement  of  a  decree  declaring  the  four 
plaintiffs,  J.  J.  Boss,  Naaman  Jackson,  S.  B. 
Robertson,  and  Earl  McConnaughy,  to  be 
interested  Jointly  and  equally  with  A.  O.  Mc- 
Connaus^y  in  an  option  dated  December  30, 
1913,  granting  to  the  latter  the  right  of  elec- 
tion to  accept  from  H.  C.  Jones,  the  optionor, 
vrithin  15  days  a  lease  similar  in  form  and 
substance  to  the  unexecuted  lease  attached 
to  the  option  for  the  mining  and  removal  of 
coal  from  the  land  of  Jones  and  others  as- 
sociated with  him  in  ownership,  which  op- 
tion A.  C.  McConnaughy  accepted  by  letter 


January  13,  1914,  and  later  modified  by  a 
contract  of  March  16, 1914 ;  and  in  the  leas- 
es thereafter  executed  by  Jones  to  McCon- 
naughy and  his  assignee  pursuant  to  said 
contract,  one  on  December  16, 1914,  the  other 
on  January  22,  1915;  and  requiring  him  to 
account  to  the  plaintiffs  for  the  profits  deriv- 
ed from  mining  operations  conducted  by 
Maher-Pursglove  Mining  Company,  a  corpo- 
ration, which  entered  into  a  contract  with 
him  for  that  purpose;  and  for  a  reference 
to  a  commissioner  to  -ascertain,  state,  and  re- 
port an  account  of  the  rents,  royalties,  and 
profits  derived  from  such  operation  as  the 
basis  of  a  final  decree  in  the  cause.  The  de- 
cree brought  here  by  McConnaughy  for  re- 
view ui)on  appeal  granted  the  relief  sought 
by  plaintiffs. 

[11  The  theory  of  the  bill  is  that,  although 
all  the  contracts  pertaining  to  the  property 
were  taken  in  the  name  of  McConnaughy,  it 
was  done  with  the'  knowledge  and  acquies- 
cence of  the  plaintiffs,  with  the  understand- 
ing and  intention  on  his  part  and  theirs  that 
he  was  to  act  in  the  capacity  of  a  trustee  in 
association  with  them  and  himself  for  their 
joint  and  equal  benefit,  advantage,  and  profit 
This  arrangement,  scheme,  and  purpose  he 
unequivocally  denies  in  his  answer,  and  en- 
deavors to  support  his  denial  by  his  own  tes- 
timony and  that  of  others  as  witnesses  on 
his  behalf.  The  issue  thus  presented  appar- 
ently is  one  of  fact  rather  than  of  law.  Ob- 
viously and  naturally  the  proof  offered  to 
sustain  these  adverse  contentions  is  equally 
variant,  incongruous,  and  hostile,  as  well  as 
voluminous.  This  Is  true  to  such  an  extent 
that  to  undertake  to  give  anything  like  an 
intelligible  and  comprehensive  analysis  of 
the  testimony'  would  extend  the  discussion 
beyond  reasonable  bounds  and  accomplish  no 
useful  purpose.  We,  therefore,  find  it  nec- 
essary to  detail  only  so  much  thereof  as  in 
our  judgment  will  render  sufficiently  obvious 
the  ground  upon  whidi  the  result  of  this  in- 
vestigation is  founded. 

Plaintiffs  Boss,  Jackson,  and  Bobertson 
swear  6omew]^at  directly,  jKwitively,  and  un- 
equivocally in  support  of  the  allegations  of 
the  bill  to  the  effect  that  before  entering  in- 
to the  modified  contract  of  March  16,  1914. 
the  clear  and  explicit  understanding  between 
them  and  McConnaughy  was  as  alleged  by 
them,  namely,  that  they,  together  with  Earl 
McConnaughy,  brother  of  appellant  and  al- 
so a  plaintiff,  who  was  not  examined  as  a 
witness,  were  to  be  considered  and  treated 
as  joint  and  equal  partners  with  A.  C.  Mc- 
Connaughy, and  as  such  entitled  to  equal 
ownership  with  him  in  the  subject-matter  of 
the  contract  entered  into  with  Jones  and 
those  associated  in  title  with  the  latter,  and 
in  the  leases  executed  pursuant  to  such  con- 
tract, including  the  Maher-Pursglove  Com- 
pany operating  agreement  based  upon  a  ton- 
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nage  royalty  upon  the  coal  mined  and  renkov- 
ed  from  the  leased  premises,  and  to  the  ben- 
efit of  a  ratable  share  in  the  profits  derived 
from  such  operations,  and  that  the  use  of  A. 
O.  McOonnanghy's  name  alone  was  a  mere 
matter  of  convenience.  Both  Boss  and 
Shrewsbury,  the  latter  the  draftsman  and  at- 
torney who  prepared  the  March  16,  1914, 
contract,  both  of  whom  were  present  togeth- 
er with  A.  G.  McGonnaughy,  agree  substan- 
tially in  swearing  In  effect  that  their  under- 
standing at  that  time  and  on  that  occasion 
was  precisely  what  Ross  and  coplaintifls  say 
in  their  bill  It  was  intended  to  be,  and  that 
McConnaughy  communicated  to  them  his 
concurrence  therein.  As  Ross  states  in  sub- 
stance, and  Shrewsbury  corroborates  him, 
when  the  latter  was  about  to  begin  the  prep- 
aration of  the  contract,  he  inquired  whom 
h^  should  name  as  the  other  contracting  par- 
ties besides  Jones  and  those  associated  with 
him  in  the  ownership  of  the  premises  that  it 
was  proposed  to  lease,  and  Boss  suggested 
himself,  Bobertson,  Jackson,  and  A.  G.  Mc- 
Gonnaughy, or  the  latter  as  trustee,  when  A. 
O.  McGonnaughy  interrupted  with  the  sug- 
gestion to  permit  the  contract  to  be  drawn 
in  his  name  alone  without  affixing  the  word 
"trustee,"  to  avoid  inquiry  by  Jones  as  to  the 
other  parties  concerned.  This  suggestion 
seems  to  have  met  with  favor  by  those  pres- 
ent, thou^  McGonnaughy  denies  that  any 
such  conversation  was  had,  and  as  a  counter 
proposition  Ross  advocated  the  contempora- 
neous preparation  and  execution  of  a  declara- 
tion of  trust  showing  the  names  of  the  per- 
sons for  whose  benefit  the  paper  in  the 
course  of  preparation  was  intended.  This 
declaration  Shrewsbury  prepared  and  deliv- 
ered to  Boss  and  he  to  McGonnaughy,  but  it 
was  not  signed  by  any  one,  and  McGon- 
naughy says  he  heard  no  part  of  the  conver- 
sation concerning  the  declaration  of  trust, 
did  not  consent  to  it,  and  that  none  of  the 
persons  except  Jones  and  himself  had  any  in- 
terest whatsoever  in  the  transaction  from  its 
inception  to  the  culmination  of  the  deal  with 
Maher-Pursglove  Mining  Gompany. 

As  confirmatory  of  the  unity  of  interests 
beginning  with  the  negotiations  leading  up 
to  and  culmlnafing  in  the  contract  of  March 
16,  1914,  and  continuing  thereafter  till  the 
execution  of  the  leases  of  the  following  De- 
cember and  January,  Ross  testifies  in  sub- 
stance and  effect  as  follows:  As  an  experi- 
enced and  practical  coal  mining  operator  he 
and  A.  G.  McGonnaughy  went  upon  the  Jones 
property  once  or  twice  during  the  summer  of 
1914,  and  carefully  examined  It  with  the 
view  of  effecting  a  fair  partition  of  the  land 
between  Jones  and  his  cotenants,  Lltz,  An- 
derson, and  Hughes,  a  division  Jones  bound 
himself  in  the  contract  of  March  16, 1914,  to 
procure,  in  order  that  a  lease  could  be  execut- 
ed for  the  operation  of  the  property.  Also  as 
indicative  of  the  common  right  to  share  in 


the  adventure,  profit^  and  lesponsibility  of 
the  Joint  enterprise.  Boas  assisted  McGon- 
naughy In  procuring  a  $6,000  loan  from  the 
First  National  Bank  of  Logan,  of  which 
Jackson  then  was  and  still  is  cashier,  the 
proceeds  of  which  loan  were  deposited  to  the 
joint  credit  of  Boss  and  McGonnaughy,  and 
paid  to  Jones  upon  their  joint  check  drawn 
by  McGonnaughy  alone  in  the  presence  of 
Boss,  which  on  its  face  shows  that  It  was 
"for  cash  payment  provided  upon  contract 
dated  March.  16th  on  Main  Island  creek  prop> 
orties,"  the  land  that  Jones  proposed  to  lease 
being  situated  upon  the  waters  of  that 
stream.  This  note  McGonnaughy  paid,  as  he 
claims  and  plaintiffs  admit;  but  they  say 
that  in  paying  it  he  used  either  the  funds 
jointly  owned  and  controlled  by  both  or  the 
bonus  collected  from  the  Maher-Pursglove 
Gompany  under  the  operating  agreement  up- 
on a  royalty  basis  which  he  apparently  had 
executed  for  his  exclusive  benefit  In  addi- 
tion Boss  rendered  further  assistance,  not 
only  by  means  of  his  personal  influence  with 
the  oflldals  of  the  bank  and  by  his  credit, 
but  by  pledging  valuable  corporate  stock 
owned  by  him  as  security  for  the  payment  of 
the  note,  without  whidh  Influence  and  col- 
lateral the  proof  leaves  it  doubtful  whether 
the  necessary  loan  could  have  been  secured. 
Of  this  transaction  Boss  swears: 

"It  was  distinctly  understood  before  we  made 
the  loan  and  I  assumed  that  obligation  in  the 
First  National  Bank  that  aU  parties,  that  we, 
S.  B.  Bobertson,  Naaman  Jackson,  Barl  Mc- 
Gonnaughy, and  myself,  were  interested  in  the 
property,  and  it  was  through  this  understanding 
that  I  assumed  this  obligation  and  secured  the 
loan." 

He  further  explains  t'.e  loan  as  being  nec- 
essary to  relieve  Jones  from  serious  financial 
embarrassm^it,  and  to  enable  him  to  save 
his  property  from  an  impending  sale  under  a 
court  decree  to  subject  his  property  to  the 
payment  of  claims  against  him.  Including 
the  tract  of  288  acres,  part  of  the  land  leased 
by  Jones,  that  being  a  condition  admitted  by 
A.  0.  McGonnaughy,  Jones,  and  plaintiffs  to 
have  existed  at  that  time.  But  Boss  also 
swears  that  one  of  the  purposes  was  to  se- 
cure from  Jones  a  new  contract  based  upon 
the  option  of  December  80,  1913,  but  contain- 
ing terms  more  favorable  than  those  speci- 
fied therein,  pursuant  to  which  modified  con- 
tract the  leases  of  December  16,  1914,  and 
January  22,  1915,  were  made  by  Jones,  and 
with  reference  to  which  Boss  says  he  and 
the  defendant  A.  G.  McGonnaughy  consulted. 
This  consultation  the  latter  ui^equl vocally 
denied,  as  he  also  did  the  testimony  of  every 
other  witness  examined  for  plaintiffs  touch- 
ing the  connection  of  the  latter  with  these 
contracts. 

However,  Shrewsbury  to  the  extent  al- 
ready noted,  and  ^ones,  Jackson,  Bobertson. 
and  T.   W.   Pursglove,  of  Maher-Pursglove 
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Company,  corroborate  Ross  as  to  many  of  the 
facts  and  circumstances  of  which  he  swears, 
though  they  seem  not  to  have  been  inter- 
rogated respecting  some  of  them.  To  be 
more  explicit,  Jones  swore  that  he  ascertain- 
ed from  A.  G.  McConnanghy  himself  that 
Ross,  Jackson,  Robertson,  and  Earl  McCon- 
nahghy  were  Interested  jointly  and  equally 
with  him  in  the  March  16th  contract  and  the 
leases  just  mentioned,  and  as  Jones  further 
swears  such  was  the  understanding  before 
any  formal  contract  was  entered  into  in  re- 
gard to  the  property,  and  that  A.  C.  McCon- 
nanghy contemplated  the  organization  of  a 
corporation  in  which  the  plaintiffs  were  to 
own  stock.  Pursglove  testified  more  particu- 
larly respecting  A.  O.  McConnaughy's  recog- 
nition of  his  brother's  right  to  a  like  partici- 
pation in  the  joint  enterprise,  and  that  It  was 
through  the  latter  that  his  company  became 
Interested  in  subleasing  the  property.  Ross, 
Jackson,  and  Robertson  agree  in  their  testi- 
mony to  the  effect  that  they  and  A.  C.  Mc- 
Connanghy were  interested  together  In  a  lease 
on  land  known  as  the  Island  Creek  Coal  Land 
Company;  but,  finding  it  unsatisfactory  after 
testing  it  by  a  core  drill,  the  costs  of  which 
they  jointly  paid,  they  agreed  to  abandon  it 
for  the  Jones  property,  and  did  so,  and  after- 
wards procured  the  contracts  referred  to  by 
them. 

What  has  been  said  indicates  with  suffi- 
cient precision  to  i^ow  the  basis  which,  it 
seems  to  ns,  is  amply  sufficient  to  warrant 
affirmance,  unless  the  proof  to  the  contrary 
60  effectuaUy  preponderates  as  to  compel  a 
reversal  of  the  decree,  according  to  the  well- 
established  rule  where  the  proof  is  conflict- 
ing. '  For  if  a  decree  is  based  upon  deposi- 
tions which  are  so  conflietlng  and  of  such 
doubtful  and  unsatisfactory  character  that 
different  minds  and  different  judges  might 
reasonably  reach  different  conclusions  as  to 
what  the  real  f^cts  deduCible  from  them  are, 
an  appellate  court  will  not  reverse  it,  though 
euch  court  might  have  rendered  a  different 
decree  had  it  acted  in  the  cause  in  the  first 
instance.  1  Michie^  Enc.  Dig.  620,  and  cases 
dted. 

The  defensive  testimony  differs  in  every 
material  aspect  from  that  introduced  by  ap- 
pellees. Every  statement  made  by  them  A. 
C.  McConnanghy  unequivocally  denies  and 
contradicts.  Therefore,  if  what  he  says  is 
true,  and  he  testifies  with  apparent  frank- 
ness respecting  such  matters,  the  decree  can- 
not be  sustained,  and  must  be  reversed  and 
the  bill  dismissed.  This  much  we  say  in  gen- 
eral terms.  Speaking  more  particularly  with 
reference  to  the  ri^t  of  the  plaintiffs  to  par- 
ticipate with  him  in  the  emoluments  of  the 
Jones  contract,  and  consequently  in  the  oper- 
ating agreement  wfth  the  Maher-Pursglove 
Mining  Company,  he  said  such  right  on  their 
part  depended  altogether  upon  their  agree- 
ment to  negotiate  a  loan  to  finance  a  corpo- 
ration thereafter  to  be  organised,  as  required 


by  the  contract  of  March  16*  1914,  of  which 
each  was  to  hold  one-fifth  of  the  stock,  and 
that,  as  they  had  failed  to  comply  with  the 
prescribed  condition,  that  agreement  ceased 
to  be  operative  and  effective  and  became  a 
nullity ;  and  that  it  was  because  of  such  fail- 
ure that  he  was  compelled  to  enter  into  other 
negotiations  to  sublease  the  property,  which 
resulted  in  the  leases  of  December  and  Jan- 
uary with  the  Maher-Pursglove  Company. 
That  contention  might  have  weight  and  in- 
fiuence  in  determining  the  merits  of  the  con- 
troversy, were  It  not  for  other  facts  and  cir- 
cumstances disclosed  by  the  proof,  which  fur- 
nish substantial  support  for  the  decree  com- 
plained of. 

In  other  words,  plaintiffs  repudiate  these 
preclusive  conditional  limitations  upon  their 
right  to  share  in  the  benefits  and  responsibil- 
ities of  the  Jones  contracts  and  the  subse- 
quent dealings  therewith  by  McConnaughy. 
They  were  to  negotiate  a  loan  the  proceeds 
of  which  were  to  be  used  for  the  purpose  of 
organizing  a  corporation  with  capital  stock 
of  $50,000,  which  the  agreement  of  March  16, 
1914,  required  them  to  organize,  and  with 
those  funds  to  pay  Jones  in  c^sh  the  consid- 
eration named  in  the  contract,  or  its  equiva- 
lent in  stock  in  the  contemplated  corporation 
whea  organized,  as  he  might  elect,  less  the 
16,000  paid  as  a  loan  to  him,  the  receipt  of 
which  the  contract  acknowledged;  the  bal- 
ance remaining  to  be  devoted  to  operating  the 
leased  premises.  This  loan,  according  to  the 
testimony  of  Robertson  and  Jackson,  was  not 
to  exceed  $30,000,  while  McConnaughy  fixes 
it  at  $50,000.  Whatever  the  amount,  the  pur- 
pose for  which  it  was  to  be  used,  as  all  the 
parties  to  the  controversy  agree,  was  to  pay 
Jones  and  exploit  the  premises  for  the  mu- 
tual profit  of  the  incorporators.  Early  in 
April,  1914,  Robertson  and  Jackson  went  to 
Cincinnati  In  an  attempt  to  negotiate  spch 
a  loan,  but  because  of  the  financial  strin- 
gency then  prevailing  failed  in  the  attempt. 
But  they  and  the  other  plaintiffs  say  their 
interest  in  the  lease  contracts  did  not  de- 
pend upon  their  success  or  failure  to  obtain 
the  loan,  in  which  respect  other  testimony 
tends  to  corroborate  them.  According  to  the 
testimony  of  A.  C.  McConnaughy,  however, 
Robertson  and  Jackson  manifested  no  anx- 
iety or  interest  in  the  success  or  failure  of 
the  enterprise  after  the  abortive  attempt  to 
secure  the  loan.  To  use  his  language,  they 
dropped  out  of  it 

But  there  is  testimony  tending  to  support 
plaintiffs'  contention  that,  even  after  the 
failure  of  the  attempt  made  in  April  to  nego- 
tiate the  loan,  the  parties  continued  to  act 
upon  the  basis  of  unity  of  interest  Under 
the  contract  of  March  16,  1914,  Jones  was 
required  to  secure  partition  of  his  interest  in 
the  tract  from  those  of  his  coowners  before 
executing  the  coal  mining  lease  to  McCon- 
naughy, and  until  that  was  effected  and  the 
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title  thus  cleared,  no  mining  operations  or  de- 
velopment could  safely  be  prosecuted,  and  for 
tbat  reason,  according  to  plaintiffs*  testimo- 
ny, they  did  not  make  greater  haste  in  secur- 
ing the  funds  for  the  organization  of  the  cor- 
poration. McConnaughy  replies  by  saying 
that  after  that  failure  plaintilfs  took  no  fur- 
ther steps  in  the  matter,  and  that  in  order  to 
protect  himself  under  the  contract,  since  it 
seemed  impossible  to  secure  funds  with  which 
to  organize  the  corporation  required  by  its 
terms,  he  began  to  seek  parties  to  whom  he 
could  sublease  the  property.  But  Ross,  to 
cbow  that  the  interest  of  the  plaintiffs  still 
continued,  testifies  that  he  went  on  the  land 
in  company  with  A.  O.  McConnaughy  and 
Earl  McConnaughy  in  June,  1914,  with  the 
idea  of  making  preliminary  plans  for  devel- 
oping the  property  after  the  partition  should 
be  made  and  the  lease  executed,  and  again  in 
September  of  that  year  he  accompanied  the 
two  McConnaughys,  R.  B.  Smith  and  H.  C. 
Jones,  and  "spent  a  day  on  the  property,  dis- 
cussing it  and  making  such  suggestions  as  I 
felt  would  assist  and  aid  in  reaching  an 
agreement  governing  a  partition  of  the  prop- 
erty." (Record  114.)  The  partition  was  fi- 
nally effected  in  October  of  that  year.  Ross 
further  testifies  that  after  the  failure  to  se- 
cure funds  in  April  for  the  organization  of 
the  corporation,  A.  O.  McConnaughy  fre- 
quently consulted  him  with  reference  to  the 
property  respecting  the  advisability  of  sub- 
leasing it,  and  more  particularly  he  discus- 
sed with  McConnaughy  the  negotiations  con- 
ducted by  the  latter  with  the  Maher-Purs* 
glove  Company,. advocated  the  acceptance  of 
two  cents  per  ton  royalty  rather  than  a  one- 
fifth  interest  in  the  stock  of  the  latter  com^ 
pany,  and  permitted  McConnaughy  to  use  the 
books  and  costs  statements  of  the  Logan  Min- 
ing Company,  of  which  he  was  an  officer  and 
McConnaughy  its  chief  clerk,  in  order  to  get 
data  with  whidi  to  convince  representatives 
of  the  Maher-Pursglove  Company  of  the  prof- 
its that  existed  in  the  mining  industry  In 
that  field.  All  these  things  A.  C.  McCon- 
nau^y  denies  (Record  244,  et  seq.)  or  ex- 
plains in  such  a  manner  as  to  rebut  the  in- 
ference of  continuity  of  interest  among  plain- 
tiffs and  himself  after  the  efforts  of  the  for- 
mer to  secure  funds  had  failed. 

There  seems  to  be  but  little  doubt  that  a 
trust  relation  of  some  character  existed  at 
least  for  a  short  while  after  the  execution  of 
the  contract  of  March  16,  1914.  The  testimo- 
ny of^  A.  C.  McConnaughy  on  cross-examina- 
tion (Record  290)  indicates  that  He  was 
asked: 

"Let  us  suppose  that  Judge  Wilkinson  had 
come  along  on  the  morning  of  March  17th,  and 
had  offered  you  $60,000  for  an  assignment  of 
the  contract  with  Jones ;  what  would  you  have 
done  with  this  sum  of  $50,000;  would  yon  have 
k^t  it  or  divided  it  with  the  four?  " 


His  answer  was: 

"I  could  not  have  accepted  the  $60,(X)0  accord- 
ing to  my  contract;  according  to  my  contract  I 
would  have  had  to  divide  up  because  they  had 
not  made  any  default  up  to  that  time'* 

— apparently  referring  to  the  failure  to  nego- 
tiate the  loan  which  they  undertook  to  se- 
cure. 

Letters  written  by  appellant  to  his  brother 
E3arl  shortly  after  the  execution  of  the  con* 
tract  .of  March  16th  contain  further  admlB- 
sions  concerning  the  relations  then  existing 
among  the  parties.  In  a  letter  of  Mardh  31st 
(Record  352)  he  says: 

"I  guess  I  told  you  I  will  split  the  balance  of 
the  stock  between  the  five  of  us,  after  Doc  (Dr. 
H.  C.  Jones,  the  lessor)  gets  his.  You  can 
consider  yourself  lucky  indeed  to  drop  into  a 
proposition  like  this  at  the  start.** 

And  in  one  dated  April  4th  (Record  346)  he 
says: 

"I  wrote  you  the  stock  would  be  divided 
among  the  ^ye  of  us;  (that)  is,  the  stock  that  is 
left  after  Doc  Jones  takes  his.  He  may  take 
his  .$16,666.66,  and  may  not  Boss  and  I  bor- 
rowed $6,000  and  gave  personal  indorsement 
and  paid  him  (Jones)  as  part  payment  on  the 
bonus.  He  may  not  have  this  when  lease  is 
closed  to  pay  back.  I  really  am  giving  too  much 
away  for  the  work  I  have  done  and  the  money 
spent.  So  far  as  the  salary  is  concerned,  that 
surely  is  a  small  consideration  when  yon  eon- 
sider  the  interest  you  get  for  nothing.*' 

^ut  appellant  inslBts  that,  whatever  may 
have  been  the  relations  of  the  parties  prior  to 
the  failure  of  the  plaintiffs  during  the  early 
part  of  April  to  obtain  the  money  necessary 
to  organize  the  corporation  which  the  con- 
tract of  March  16th  required  them  to  organ- 
ize, they  did  nothing  further  tliereafter  re- 
specting the  property,  but  dropped  out  alto- 
gether, leaving  him  to  dispose  of  the  contract 
as  best  he  could,  and  that  any  agreement  to 
share  equally  with  them  was  contingent  up- 
on their  doing  what  they  had  undertaken, 
and,  failing  in  that,  the  agreement  was  at  an 
end.  There  Is  testimony  to  show  that  plain- 
tiffs did  litae,  if  anything,  after  their  fail- 
ure to  obtain  the  loan.  Ross,  however,  as  we 
have  noted,  testified  that  he  advised  with 
McConnaughy  throughout  all  the  period  in- 
tervening betweoi  the  contract  of  March 
16th  and  the  leases  with  the  Biaher-Pursglove 
Mining  Company  in  December,  1914,  and 
January,  1915;  but  these  statements  appel- 
lant fiatly  denies  and  contradicts. 

In  a  letter  to  his  brother  Earl  October  11^ 
1914  (Record  339),  api>^lant  uses  language 
whidi  seems  to  indicate  that  Ross  still  was 
interested  in  the  prc^erty.    He  says: 

"Pursglove  does  not  seem  to  like  Ross.  Since 
they  left  I  was  told  they  would  not  go  into 
anything  Ross  was  in,  and  Tom's  O^ursglove) 
brother  asked  me  if  I  could  get  Ross  out.  Timh 
said  he  knew  yon  better  than  me,  and  he  would 
t^  you,  and  yon  could  write  me,  and  said  I 
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would  be  surprised.  •  •  •  I  feel  some  one 
in  the  fidd  that  does  not  like  Ross  has  found 
out  that  Ross  has  not  been  treating  me  right  on 
the  proposition,  and  told  them  about  it,  or  it 
may  be  that  Ross  has  been  talking  about  me 
some  to  the  business  men  since  we  had  our  dis- 
agreement •  •  •  I  would  like  to  work  it 
out  so  nobody  but  themselves,  you  and  I  and 
Doc  (Jones),  would  be  interested,  except  I  would 
like  to  let  Flynn  and  Simms  put  in  $1,000  each 
if  they  can  raise  the  money.' 
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Again  on  October  30th  (Record,  34d)  lie 
wrote: 

*'Sam,  Dave,  Tom  and  Mr.  Maher  were  here; 
leave  this  p.  m.  at  4  o'clock.  •  •  *  They 
talked  about  raising  $35,000  last  night,  but  said 
they  thought  we  ought  to  raise  $50,0()0  to-day. 
I  told  them  they  could  (raise)  $30,000  and  us 
$20,000.  They  have  no  objection  to  Ross  coming 
in.  I  know  that  Ross  did  not  do  what  he  has 
been  accused  of.  *  *  *  I  think  Ross  will 
come  in,  and  that  he  may  help  you  out" 

— ^meaning  to  assist  Earl  financially. 

And  on  November  11th  (Rec.  344)  he 
wrote: 

"We  are  trying  to  work  out  a  proposition  in 
connection  with  the  Buskirk  tract  and  the  105- 
acre  tract  and  keep  the  coal  on  the  Main  creek 
(that  involved  in  this  litigation)  to  operate  our- 
selves, and  in  this  way  I  can  take  care  of  you, 
Ross,  etc,  but  we  do  not  know  whether  any- 
thing can  be  done.  They  (Maher-Pursglove 
GcMnpany)  have  agreed  to  furnish  the  money, 
$30,000,  themselves,  and  give  Doc  and  I  ^'fc  in- 
terest each,  but  of  course  that  will  not  take 
care  of  you.  I  will  try  and  work  it  out  so  we 
will  have  a  tract  to  operate  ourselves." 

[2]  Enough  of  a  rtenm6  of  the  evidence 
has  been  given  to  show  clearly  that  some 
kind  of  a  trust  arrangement  was  entered  in- 
to at  the  time  of  the  contract  of  March  16, 
1914.  But  it  is  conflicting  as  to  whether  that 
relationship  continued  down  through  the 
leases  of  December  and  January,  or  termi- 
nated when  plaintiffs  failed  to  procure  the 
funds  in  April,  1914,  for  organization  pur- 
poses. In  view  of  this  conflict,  and  in  the 
absence  of  a  clear  preponderance  in  support 
of  appellant's  contention  and  against  the 
finding  of  the  court  below,  we  are  disposed 
not  to  disturb  that  finding.  Our  order,  there- 
fore, will  affirm  the  decree  of  the  circuit 
court  of  Logan  county. 


C86  W.  Va.  191) 

DAVIS  V.  LAUREL  RIVER  LUMBER  CO. 

(No.  3774.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Nov.  26, 1919.) 

(Syllabua  hy  the  Court,) 

1.  Master  and  sebvant  ^=»3(K1)— Unlawful 
dischabok;  cause  bbeach  of  contract. 

One  employed  to  render  personal  seryice  to 
another  for  a  specific  term  is  entitled  to  recover 


damages  for  the  breach  of  his  contract  of  sery- 
ice in  case  he  is  discharged,  without  sufficient 
cause,  before  the  expiration  of  the  term. 

2.  Masteb  and  servant  ^=»30(3)— -Discharge 

FOR  incompetency. 

One  entering  the  service  of  another  implied- 
ly contracts  to  perform  with  reasonable  efficien- 
cy the  service  he  undertakes,  and  if,  after  he 
enters  upon  such  employment,  it  appears  that 
he  is  incompetent  to  perform  with  reasonable 
efficiency  the  service  for  which  he  is  employed, 
the  employer  will  have  the  right,  without  being 
liable  for  damages,  to  terminate  the  contract 
of  service. 

8.  Appeal  and  ebrob  ^=»692(1)— Sufficien- 

CT   OF  assignment   OF  ERROR;     REFUSAL  TO 
permit  QXnESTION   TO  BE  ANSWERED. 

The  refusal  of  the  trial  court  to  permit  a 
question  to  be  answered  cannot  properly  be 
made  the  basis  of  an  assignment  of  error,  unless 
it  appears  from  the  bill  of  exceptions  that  the 
answer  which  would  have  been  given  to  the 
question  is  material  to  the  party  offering  the 
evidence,  and  this  materiality  may  be  shown  by 
allowing  the  witness  to  answer  the  question  in 
the  absence  of  the  jury,  or  by  stating  in  the 
record  the  answer  tiie  witness  is  expected  to 
make. 

4.  Master  and  servant  ^=:»41(1)  ^  Dis- 
charge;   DAMAGES  RECOVERABLE. 

One  who  enters  the  service  of  another  under 
a  contract  for  a  definite  term  is  prima  facie 
entitled  to  recover  the  amount  contracted  to  be 
paid  for  such  services  in  case  of  his  wrongful 
dismissal  therefrom,  less  such  amount  as  may 
have  been  paid  him  by  the  employer  on  account 
thereof. 

5.  Master  and  servant  ^=s>42(1)  »  Dis- 
charge;   EMPLOYMENT  TO  REDUCE  DAMAGES- 

It  is  the  duty  of  one  improperly  discharged 
from  an  employment,  ))y  the  terms  of  which  he 
is  under  contract  to  render  service  for  a  certain 
term,  to  accept  other  employment  of  the  same 
general  character  as  that  in  which  he  is  accus- 
tomed to  work  which  may  be  offered  him,  ^or 
which  may  be  obtainable  by  him,  and  thus  miti- 
gate the  damages  caused  by  the  breach  of  tiie 
contract  of  service. 

6.  MaOTER  and  SERVANT  ^=941(^  —  DIS- 
CHARGE; BURDEN  OF  PROOF  IN  MITIGATION 
OF  DAMAGES. 

In  an  action  to  recover  damages  for  the 
breach  of  a  contract  to  render  personal  service, 
if  the  employer  would  mitigate  the  damages  be- 
cause the  employ^  engaged  in  other  employment, 
or  could  have  done  so,  the  duty  rests  upon  him 
to  show  these  facts,  and  in  the  absence  of  any 
such  showing  he  is  not  entitied  to  any  deduction 
on  that  account  from  the  wages  contracted  to 
be  paid  to  the  employ^  wrongfully  discharged. 

Error  to  Oircuit  Court,  Tucker  County. 

Action  by  Hallle  Davis  against  the  Laurel 
River  Lumber  (Company.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Af- 
firmed. 


^t=9Por  other  casM  leo  same  topic  and  KBIT-NUMBSR  in  all  Key-Numbered  Digests  and  Indexes 


448 


101  SOUTHEASTERN  REPORTEB 


(W.Va. 


Taltx>tt  &  Hoover,  of  Elklns,  for  plalatlff  in 
error. 

D.  E.  Ouppett,  of  Thomas,  and  Clias.  D. 
Smith,  of  Parsons,  for  defendant  in  error. 

RITZ,  J.  Claiming  that  she  was  employed 
by  the  defendant  as  a  milliner  and  clerk  in 
its  store  for  the  period  of  one  year,  and  that 
her  contract  of  employment  was  broken  by 
the  defendant  by  discharging  her  without 
euflSclent  cause  before  the  expiration  of  that 
time,  plaintiff,  after  the  expiration  of  the 
period  for  which  she  contends  she  was  em- 
ployed, brought  this  snit  and  recovered  Judg- 
ment for  damages  for  the  breach  of  said  con- 
tract, from  which  the  defendant  prosecutes 
this  writ  of  error. 

The  defendant  conducted  in  connection 
with  its  other  operations  a  large  general 
store  at  Jennlngston,  in  Tucker  county.  In 
the  month  of  August,  1916,  it  was  desirous  of 
securing  the  services  of  a  milliner  and  clerk 
in  Its  ladles'  department  The  plaintiLCTs 
father  worked  for  the  defendant,  and  the 
manager  of  defendant's  store,  knowing  that 
plaintiff's  older  sister  was  an  experienced 
milliner,  had  the  father  write  to  her  with  a 
view  of  securing  her  services.  When  she  re- 
ceived the  communication  she  with  the  plain- 
tiff came  to  Jennlngston  with  a  view  of  se- 
curing the  employment  for  plaintiff,  she  be- 
ing already  satisfactorily  employed.  In  an 
interview  with  the  defendant's  st(»*e  mana- 
ger the  plaintiff's  sister  informed  him  that 
she  could  not  accept  the  employment,  but 
would  like  to  secure  it  for  the  plaintiff,  her 
younger  sister,  and  that  she  would  be  will- 
ing during  the  millinery  season  to  assist  her 
sister  in  the  store  without  charge  to  the  de- 
fendant, and  would  also  purchase  defend- 
ant's millinery  stock  without  charge.  Plain- 
tiff's manager  decided  at  this  time  to  employ 
the  plaintiff  at  a  salary  of  $60  per  month. 
She  went  to  work  on  the  15th  of  August. 
In  accordance  with  the  arrangement  plain- 
tiff's sister  did  go  to  Baltimore  and  purchase 
the  stock  of  millinery  for  the  defendant's 
store  without  making  any  charge  for  her 
services,  and  in  September,  when  the  milli- 
nery season  opened,  she  went  to  work  in  the 
defendant's  mlllineiT  department  in  order 
that  her  sister's  work  might  be  done  satis- 
factorily, in  accordance  with  the  arrange- 
ment made  in  August  Early  in  October 
some  misunderstanding  arose  between  plain- 
tiff and  the  head  clerk  in  the  store,  and  plain- 
tiff was  informed  by  this  clerk  that  he  would 
have  her  discharged.  She  says  that  she  had 
deferred  her  school  work  in  order  to  accept 
this  position,  and,  it  then  being  too  UUe  for 
her  to  enter  school,  she  did  not  desire  to  re- 
linquish the  work.  She  informed  her  sister, 
who  was  still  working  in  the  millinery  de- 
partment free  of  charge,  of  the  statements 
made  by  the  head  clerk,  and  they  together 
called  upon  the  store  manager  and  informed 


him  thereof.  He  advised  them  that  the  head 
derk  had  nothing  to  do  with  employing  or 
discharging  people,  and,  according  to  the 
plaintiff  and  her  sister,  stated  that  plaintiff's 
services  had  been  entirely  satisfactory.  He 
was  then  asked  if  plaintiff's  employment 
might  be  understood  as  continuing  until  the 
end  of  the  year,  or  until  the  beginning  of  the 
next  school  year;  and  plaintiff  and  her  sister 
both  swear  that  he  agreed  with  them  that  if 
the  elder  sister  would  come  back  in  the 
spring  and  help  the  plaintiff  in  the  millinery 
department,  and  would  also  purchase  defend- 
ant's stock  of  millinery  the  next  spring,  as 
she  had  that  fall,  free  of  charge  to  the  de- 
fendant, he  would  retain  plaintiff  in  the  serv- 
ice of  the  company  until  the  expiration  of  the 
year  from  time  of  her  employment  Plain- 
tiff and  her  sister  both  agreed  to  this 
arrangement,  and,  as  they  say,  went  away 
satisfied  that  plaintiff's  employment  would 
continue  until  the  next  fall  unless  it  should 
turn  out  that  she  did  not  perform  her  work 
with  reasonable  skill  and  diligence.  The  de- 
fendant's store  manager  admits  having  a 
conversation  with  the  plaintiff  and  her  sister 
at  the  time  testified  to  by  them,  but  he  says 
that  all  that  transpired  in  that  conversation 
was  that  he  toiid  them  that  the  head  clerk  had 
nothing  to  do  with  hiring  and  discharging 
people,  and  that  tl)e  plaintiff  might  remain 
as  long  as  her  work  was  satisfactory,  with- 
out any  understanding  as  to  a  definite  term 
of  employment  Under  this  arrangement, 
whatever  it  was,  plaintiff  continued  to  work 
for  the  defendant  until  the  latter  part  of  No- 
vember of  that  year,  when  the  defendant's 
store  ipanager  advised  her  that  she  was  dis- 
charged. She  protested  to  him  against  this 
action,  and  she  says  that  on  this  occasion  he 
told  her  that  her  work  wlis  entirely  satisftic- 
tory,  but  that  the  head  clerk  had  insisted 
that,  unless  she  was  discharged,  he,  the  bead 
clerk,  would  quit  the  service  of  the  company, 
and  under  this  threat  of  his  subordinate  the 
defendant's  store  manager  dispensed  with 
plaintiff's  services.  She  was  paid  for  the 
time  that  she  actually  worked,  and  upon  her 
demand  to  be  paid  for  the  full  term  of  her 
employment  according  to  her  contention,  the 
demand  was  refused. 

The  defendant  seeks  to  defeat  recovery  up- 
on the  ground  that  there  was  no  definite 
term  of  employment  that  the  plaintiff  was 
paid  by  the  month  at  the  end  of  each  month, 
and  that  it  had  a  right  to  dispense  with  her 
services  at  the  end  of  any  month,  regardless 
of  whether  she  was  satisfactorily  performing 
her  work  or  not,  and,  further,  that  even 
though  there  was  a  definite  term  of  em- 
ployment her  services  were  not  satisfactory, 
that  is,  she  did  not  perform  her  work  in  a 
reasonably  efllcient  manner,  wherefore  it  had 
a  right  to  terminate  the  employment  at  any- 
time. 

{1]  Under  the  evidence  in  this  case,  as 
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abore  outHned,  there  seems  to  be  very  little 
meiit  in  either  of  these  contentions.  Both 
the  plaintiff  and  her  sister  testify  unequivo- 
cally that  there  was  a  distinct  understanding 
that  her  employment  was  to  continue  for  the 
term  of  one  year,  upon  condition  that  her  sis- 
ter render  free  of  charge  to  the  defendant 
the  service  above  indicated.  This  was  done 
by  the  elder  sister  during  the  millinery  sea- 
son of  the  fall  of  1916.  It  id  true  the  de- 
fendant comimny's  store  manager  claims  the 
contract  of  employment  was  for  no  definite 
term.  He  is  In  direct  conflict,  however,  on 
this  question  with  both  the  plaintiff  and  hor 
sister,  and  with  the  further  circumstance, 
which  he  admits,  that  plaintiff's  sister  ar- 
ranged to  assist  her  in  the  work  in  the  fol- 
lowing spring.  The  court  very  fairly  sub- 
mitted this  question  to  the  jury,  and  the  jury 
found  that  there  was  a  contract  for  a  definite 
term,  as  contended  for  by  the  plaintiff.  We 
think  its  finding  In  this  regard  was  entirely 
Justified  by  the  evidence. 

[2]  The  other  contention,  that  plalntiflTs 
services  were  not  reasonably  efllcient,  Is 
without  any,  or  very  slight,  evidence  to  sup- 
port It.  Plaintiff  and  her  sister  both  testify 
that  the  defendant's  store  manager  informed 
her  that  her  services  were  entirely  satisfac- 
tory in  October,  upon  the  occasion  that  the 
contract  was  definitely  entered  into,  and  the 
plaintiff  testifies  that  when  ^he  was  discharg- 
ed in  November  this  same  manager  told  l^er 
that  her  services  were  entirely  satisfactory, 
and  it  was  only  because  of  the  threat  of  the 
bead  derk  to  quit  unless  she  was  discharged 
that  he  was  dispensing  with  her  services. 
The  defendant's  manager  says  that  plaintiff's 
services  were  fairly  satisfactory',  and  when 
asked  in  what  particulars  she  failed  to  do 
her  work  to  his  satisfaction,  or  in  an  efi^dent 
and  proper  manner,  the  only  deficiency  or  de- 
lect pointed  out  by  him  is  that  on  a  few  occa- 
sions she  made  mistakes  in  her  charge  slips, 
and  he  admits  that  these  mistakes  so  slightly 
impressed  him  at  the  time  that  he  never  eren 
called  them  to  her  attention.  Upon  the  de- 
fendant's own  showing  the  jury  could  not 
Iiave  found  that  the  plaintiff  had  not  perf orm- 
•ed  her  work  in  a  reasonably  efilcient  and 
proper  manner. 

Several  errors  are  assigned  to  the  action  of 
tbe  court  in  the  admission  and  rejection  of 
testimony  and  in  the  giving  of  Instructions, 
rrhe  defendant  sought  to  prove  by  its  store 
manager  that  he  never  employed  any  one  for 
longer  than  a  month  at  a  time,  and  this  evi- 
dence was  rejected.  It  may  be  that,  if  the 
4lefendant  had  such  a  custom,  and  the  same 
^ras  known  to  the  plaintiff.  It  would  be  proi^er 
evidence  as  tending  to  support  the  defend- 
ant's contention  that  this  particular  em- 
ployment was  for  a  month.  Without  dedd- 
lug,  however,  whether  it  would  be  proper  un- 
der those  drcumstances,  it  is  sufi3dent  to  say 
that  there  is  not  even  a  suggestiozi  in  this 
101  S.B.— 29 
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record  that  the  plaintiff  knew  of  any  such 
custom.  She  relies  upon  an  express  contract 
for  a  certain  length  of  time,  and  not  upon 
the  plaintiffs  custom  for  recovery,  and  un- 
less she  has  proven  her  contract,  she  is  en-' 
titled  to  recover  nothing. 

[3]  The  defendant's  store  manager  was  al- 
so asked  whether  in  October,  on  the  occasion 
at  which  the  plaintiff  and  her  sister  contend 
the  contract  was  made  for  a  year's  service, 
he  had  made  statements  to  them  to  the  effect 
that  he  liked  the  plaintiff's  services,  and 
would  retain  her  in  the  service  of  the  com- 
pany for  a  year,  and  the  court  declined  to 
allow  these  questions  to  be  answered.  This 
action  is  the  basis  of  an  assignment  of  error. 
It  may  be  said  that  the  witness  had  fully 
testified  as  to  what  happened  on  that  occa- 
sion, and  had  given  his  version  of  the  trans- 
action. The  jury  had  this  testimony  before 
it  fully  and  completely,  and  It  would  add 
nothing  to  it  to  have  had  him  in  effect  repeat 
his  testimony  in  another  form.  Bhirther  than 
this  the  bill  of  exceptions  does  not  disclose 
whether  the  witness  would  have  answered  in 
the  affirmative  or  in  the  negative.  Of  course, 
if  his  answer  had  been  that  he  had  made 
such  statements  it  would  have  been  in  the 
plaintifTs  favor,  and  the  defendant  cannot 
complain.  In  the  absence  of  a  showing  in 
the  record  as  to  what  the  answer  of  the  wit- 
ness would  be,  and  that  the  evidence  would 
be  material  for  the  defendant,  we  cannot  con- 
sider the  assignment  of  error.  Kay  v.  Glade 
Creek  &  Raleigh  IL  R.  Co.,  47  W.  Va.  467,  35 
S.  B.  973. 

Another  assignment  of  error  is  based  upon 
the  action  of  the  court  in  refusing  to  allow 
the  defendant's  store  manager  to  testify 
In  answer  to  a  question  whether  or  not  plain- 
tiff's services  were  worth  $60  a  month.  This 
evidence  was  properly  rejected.  Plaintiff 
was  suing  on  a  contract  by  which  the  defend- 
ant agreed  to  pay  her  a  certain  sum  for  her 
services.  Defendant's  manager  admits  that 
she  was  employed  at  $60  per  month.  She 
was  entitled  to  receive  the  sum  agreed  upon 
if  she  performed  her  duties  in  a  reasonably 
efficient  and  proper  manner,  regardless  of 
how  much  her  services  were  worth.  There 
Is  no  question  of  quantum  meruit  involved  In 
this  case. 

[4]  The  action  of  the  court  in  giving  an  In- 
struction to  the  jury  upon  behalf  of  the  plain- 
tiff is  also  assigned  as  error.  This  instruc- 
tion is  in  effect  that  if  the  jury  believed  that 
if  the  plaintiff  was  employed  for  the  period 
of  one  year,  and  If  she  was  discharged  from 
said  employment  for  any  other  reason  than 
failure  to  reasonably  i>erform  the  duties  for 
which  she  was  employed,  then  she  is  enti- 
tled to  recover  such  sum  as  may  be  found 
due  her,  not  to  exceed  $720.00.  The  objec- 
tion to  this  instruction  Is  based  upon  the 
llmitadon  of  $720.00  placed  thereon  by  the 
court,  that  being  a  full  year's  salary,  when 
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in  fiict  she  had  been  paid  for  three  and  one- 
half  months*  work  which  she  had  actually 
done.  The  Jury  found  by  Its  verdict  the  full 
sum  of  $720.00.  The  circuit  court,  realizing 
that  this  verdict  was  excessive,  and  that  he, 
perhaps,  committed  error  In  fixing  that  limi- 
tation of  $720.00  in  the  instruction,  expressed 
his  opinion  to  set  aside  the  verdict  and  grant 
to  the  defendant  a  new  trial,  unless  the 
plaintiff  would  remit  the  amount  that  had 
been  paid  her.  This  she  did,  and  the  court 
thereupon  reduced  the  verdict  to  that  extent, 
and  rendered  Judgment  thereon.  This  error 
in  the  instruction.  If  It  was  error,  was  there- 
by cured,  and  the  defendant  has  no  cause  for 
complaint  on  that  score. 

[5,  6]  It  Is  further  contended. by  the  defend- 
ant that  after  plaintiff  was  discharged  It  was 
her  duty  to  procure  other  employment  If  she 
could,  and  In  that  way  mitigate  the  damages 
which  she  had  sustained,  and  that  she  having 
failed  to  show  that  she  had  not  had  other  em- 
ployment, and,  if  she  had,  what  amount  she 
had  received  therefor*  or  that  she  had  tried 
to  procure  other  employment  and  had  failed, 
she  was  entitled  to  recover  only  nominal 
damages  In  case  the  Jury  found  that  there 
was  a  contract  which  had  been  broken  by  the 
defendant  It  Is  quite  true,  where  one  Is 
employed  to  render  personal  services. for  a 
particular  term,  and  the  contract  is  broken 
by  the  other  party,  it  is  the  duty  of  such  per- 
son to  mitigate  the  damages  by  accepting  oth- 
er employment  If  the  same  is  obtainable,  and 
should  the  amount  received  by  him  as  com- 
pensation for  such  other  service  equal  the 
wages  he  was  to  receive  from  the  party  in 
default,  he  would  be  entitled  to  recover  only 
nominal  damages,  and  if  such  amount  is  less 
than  the  wages  contracted  for,  then  he  would 
be  entitled  to  recover  the  difference.  It  may 
be  said,  however,  that  this  showing  Is  purely 
defensive.  When  the  plaintiff  has  proven 
a  contract  for  a  particular  term,  and  the 
breach  of  It  by  the  defendant,  he  Is,  if  he 
waits  to  bring  a  suit  until  after  the  expira- 
tion of  the  term,  prima  facie  entitled  to  re- 
cover the  full  contract  price,  less  such 
amounts  as  may  have  been  paid  him  by  the 
defendant  If  the  defendant  would  reduce 
this  amount,  the  obligation  rests  upon  him  to 
show  that  the  plaintiff  procured  other  em- 
ployment for  which  he  received  compensa- 
tion, and  the  amount  thereof,  or  that  such 
employment  was  offered  him,  or  could  have 
been  procured  by  him,  and  he  declined  to 
take  the  same,  and  the  amount,  which  he 
could  have  earned  had  he  accepted  such  oth- 
er employment  There  is  no  duty  upon  the 
plaintiff  in  a  case  like  this  to  make  this  show- 
ing in  order  to  reduce  the  amount  which  he 
Is  entitled  to  recover.  18  R.  O.  L.,  title  Mas- 
ter and  Servant,  |  38 ;  Labatt  on  Master  and 
Servant,  §  399;  Holway  v.  Going  &  North- 
rup,  24  Wash.  88,  64  Pac.  135,  6  L.  R.  A.  (N. 


S.)  p.  49,  and  monographic  note  at  page  108, 
85  Am.  St  Rep.  942.  No  attmnpt  was  made 
by  the  defendant  to  show  that  the  plaintiff 
had  earned  anything  during  the  term  for 
which  she  claimed  she  had  been  employed  by 
the  defendant,  or  that  she  could  have  secored 
any  other  employment  had  she  made  the  ef- 
fort In  the  absence  of  such  a  showing  upon 
the  part  of  the  defendant,  she  was  entitled  to 
recover  the  full  amount  contracted  to  be  paid 
her,  less  such  sums  as  had  already  been  paid 
by  the  defendant 

The  Judgment  of  the  circuit  court  is  dear- 
ly right,  and  the  same  is  afllrmed. 


(85  W.  Va.  271) 
STATE  Y.  WEISEN60FF.     (No.  8568.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Dec.  5,  1919.) 

(Syttahus  hy  the  Court.) 

1.  Obiminal  law  ^=:»119,  134(1)— BxjBDEif  or 

PBOOF  OF  BIGHT  TO  OHANOB  OF  VBITUE. 

The  Constitution  guarantees  to  one  accused 
of,  and  about  to  be  tried  for  crime,  a  diange  of 
venue  upon  a  showing  of  good  cause  therefor, 
and  the  accused  bears  the  burden  of  proving  to 
the  satisfaction  of  the  court  the  ezistenoe  of 
such  good  cause. 

2.  Cbdhnal  law  ^=»184(3),  1150— QuEsnoir 

OF   GOOD    OAUSE   FOB   OHANGB  OF   VEITUX   TS 
DISCBETION  OF  OOUBT. 

The  good  cause  alleged  may  be  controverted 
by  the  state,  and  the  question  is  one  of  fact 
addressed  to  the  sound  discretion  of  the  court, 
and,  if  his  ruling  thereon  is  prejudicial  to  the 
accused,  it  is  cause  for  reveraaL 

3.  Cbimiital  law  ^s»134(4)  —  Weight  of 
oounteb  affidavits  on  afplioatioir  fob 
ohangb  of  vbnitb. 

Affidavits,  however  numerous,  merely  nega- 
tive in  character,  stating  that  affiants  are 
familiar  with  the  circumstances  of  the  case 
about  to  be  tried  and  know  of  no  public  preju- 
dice or  animosity  against  the  accused  that  will 
prevent  his  having  a  fair  and  impartial  trial  in 
the  county,  but  stating  no  facts  on  which  such 
conclusions  are  based,  do  not  overcome  the 
evidence  of  accused,  supported  by  only  a  small 
number  of  witnesses,  who  swear  to  facts  which 
clearly  show  the  existence  of  a  strong  and  pre- 
vailing public  prejudice  against  the  accused  and 
a  general  belief  in  his  guilt. 

4.  Cbiminal  law  #=»122,  134(1, 2)— Evibengb 
on  benewal  of  motion  fob  change  ow 

VENUE. 

The  accused  may  renew  his  motion  for  a 
change  of  venue  at  any  time  before  the  Jury  is 
sworn,  and  is  entitled  to  file  additional  affidavits 
in  support  thereof;  he  should  also  be  allowed 
to  cross-examine  affiants  for  the  state  then 
present  in  court  Evidence  on  a  motion  for 
change  of  venue  may  be  taken  at  the  bar  of  the 
court  as  well  as  by  affidavits. 


As^For  other  eases  see  same  topic  and  KBT-NUMBBR  in  all  Key-Numbered  Digests  and  Indexee 
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5.  Cbihinal  ulw   ^=s>598(2)— Dhjoencx  to 

ENTTTUB  ACCUSED  TO  OONTINXJANCB. 

Where  a  continnance  is  asked  on  the  gromid 
of  the  absence  of  a  witness  for  the  accused, 
and  it  appears  that  he  knew  sudi  witness  was 
a  nonresident  of  the  state  and  made  no  effort 
to  take  his  deposition,  and  showed  no  caose  of 
surprise  at  his  failure  to  attend  at  the  trial,  no 
cause  for  a  continuance  is  shown. 

6.  CsnciNAL  LAW  e=s>1166%(12)  —  DsBoaA- 

TOBT    BEICABK    OF   COXJBT  *BBF0BS    TRIAL   NO 
OBOUND   FOB  BEVEBSAL   OF  CONVICTION. 

An  inadvertent  remark  made  from  the  bench 
by  the  presiding  judge,  derogatory  to  the  char- 
acter of  accused,  but  made  a  month  before  the 
case  was  tried  and  not  in  the  presence  of  any 
of  the  jurors  who  tried  the  case,  is  not  cause 
for  reversal,  if  it  appears  from  the  record  ac- 
cused has  had  a  fair  and  impartial  trial. 

7.  Cbihinal  law  ^=»850— Appointment  of 

SPECIAL  offices  TO  TAKE  CHABOE  OF  JUBT. 

Where  the  accused  is  charged  with  the 
murder  of  the  sheriff,  and  his  deputy  becomes 
his  successor  in  ofBce,  it  is  not  error  for  a  court 
to  appoint  a  special  officer,  who,  after  being 
8wom  and  properly  instructed,  takes  charge  of 
the  Jury  during  the  triaL 

8.  Abbest  ^s:>68— Homicide  ^s>11,  20,  67— 
rlqht  of  offices  to  ovebcome  bb8i8tance; 
deobee  of  homicide  bt  one  besistino  ab- 
BEST;   "MUBDEB";    "MAN8LAUOHTEB." 

Resisting  an  arrest,  which  a  proper  officer 
is  trying  to  make  in  a  lawful  nmnner  by  one 
charged  with  crime  and  knowing  the  officer's  au- 
thority, is  an  unlawful  act,  and  such  officer  has 
the  legal  right  to  use  such  reasonable  force  as 
may  be  necessary  to  overcome  the  resistance, 
and  if  in  resisting  or  attempting  to  escape  the 
accused  maliciously  kills  or  fatally  wounds  the 
officer  while  he  is  acting  in  a  lawful  manner, 
the  homicide  amounts  to  "murder";  but  if 
there  was  no  intention  to  kill  or  do  great  bodily 
harm  and  the  killing  was  purely  accidental,  the 
homicide  amounts  to  ''manslaughter"  only. 
Malice  is  an  essential  element  in  murder  of 
either  the  first  or  second  degree. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Man- 
slaughter ;    Murder.] 

9.  Gbiminal  law  ^s»35— Homicide  ^s>20,  67, 
101— Application  of  contbibctobt  negli- 
gence;    EVIDENCE   sustaining   CONVICTION 

of  mubdeb. 

Contributory  negligence  has  no  application 
in  a  criminal  prosecution,  and  where  it  ap- 
pears a  sheriff  sought  to  arrest  the  accused  by 
jtunping  upon  the  running  board  of  his  auto- 
mobile while  it  was  in  motion  and  informing 
him  that  he  had  a  warrant  for  him,  and,  when 
he  failed  to  slacken  his  speed,  by  then  trying 
to  gain  control  of  the  steering  wheel,  whereupon 
the  speed  of  the  automobile  was  inunediately, 
l^eatly  increased,  and  continued  for  a  distance 
of  about  800  feet,  when  the  automobile  col- 
lided with  an  iron  bridge,  wrecking  the  ma- 
chine and  dashing  the  sheriff  to  his  death 
against  one  of  the  iron  columns  of  the  bridge, 
the  accused  is  guilty  of  murder  if  he  could 
have  stopped  his  machine  and  willfully  refused 


to  do  so  and  Intentionally  collided  with  the 
bridge;  but,  if  the  collision  was  accidental, 
the  killing  is  manslaughter  only,  and  the  fact 
that  the  sheriff's  efforts  to  obtain  control  of  the 
steering  wheel  may  have  been  a  contributing 
cause  of  the  collisi<»i  is  no  defense. 

10.  Homicide  ^s>161  —  Exclusion  of  evi- 
dence AS  to  injubt  to  defendant's  ohil- 

DBEN. 

The  exclusion  of  evidence  to  prove  that  a 
doctor  dressed  the  wounds  of  the  children  of  ac- 
cused, who  were  riding  with  him  in  the  auto- 
mobile and  were  injured  by  the  collision  with 
the  bridge,  is  not  error. 

11.  Homicide  ^s»175— Bvidenoi  as  to  cause 

OF  DEATH. 

The  testimony  of  an  undertaker,  who  pre- 
pared the  body  of  deceased  for  burial,  describing 
the  condition  of  his  body,  caused  by  its  violent 
contact  with  tiie  bridge,  ia  admisoble  to  prove 
th(9  cause  of  death. 

Error  from  Clrcait  Court,  Mineral  Ck>mity. 

Peter  Weisengoff  was  convicted  of  murder 
in  the  second  degree,  and  he  brings  error. 
Reversed  and  remanded  for  a  new  trlaL 

Neely  &  Lively,  of  Fairmont,  and  Taylor 
Morrison,  of  Keyser,  for  plaintiff  in  error. 

E.  T.  England,  Atty.  Qen.,  Chas.  Ritchie^ 
Asst  Atty.  Gen.,  and  B.  H  T^ler  and  H.  Q. 
Fisher,  both  of  Keyser,  for  the  State. 

WILUAMS,  J.  Defendant  was  Indicted 
and  tried  for  the  murder  of  Donald  P.  Davis, 
late  sheriff  of  Mineral  county,  convicted  of 
murder  in  the  second  degree,  and  sentenced 
to  Imprisonment  In  the  penitentiary  for  ten 
years.  He  brings  error,  assigning  numerous 
grounds  for  reversal  of  the  Judgment. 

He  petitioned  for  a  change  of  venue^  on 
the  alleged  ground  that  a  strong  feeling  of 
prejudice  existed  in  the  minds  of  the  citizens 
of  Mineral  county  against  him,  both  on  ac- 
count of  the  business  conducted  by. him  in 
Westemport,  Md.,  Just  across  the  line  from 
the  town  of  Piedmont,  where  the  homicide 
occurred,  his  business  being  that  of  a  saloon- 
keeper, and  he  having  been  accused  of  selling 
intoxicating  liquors  in  West  Virginia  in  vio- 
lation of  law,  and  because  of  the  great  popu- 
larity of  the  deceased  officer,  claiming  that 
it  was  not  possible  for  him  to  obtain  a  fair 
and  impartial  trial  In  that  county,  and  filed 
his  own  and  the  affidavits  of  four  others  in 
support  thereof  setting  forth  substantially  the 
following  facts:  That,  in  a  general  way,  af- 
fiants knew  the  circumstances  surroimding 
the  death  of  the  late  sheriff;  that  they  had 
heard  the  case  discussed  by  numerous  per* 
sons  from  different  parts  of  the  county,  and 
basing  their  opinion  on  such  comments  made 
in  their  presence  and  on  the  fact  that  de- 
fendant had  been  actively  engaged  in  the 
saloon  business  in  Westemport  and  had  been 
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charged  with  ntimeroas  yiolations  of  the  pro- 
hibition statute  of  West  Virginia;  that  by 
reason  of  the  farther  fact  that  deceased  was 
reported  to  have  met  his  death  wliile  attempt- 
ing to  arrest  defendant  in  connection  with 
some  alleged  violation  of  the  liquor  laws,  and 
for  other  causes,  there  exists  a  prejudice 
against  def^idant  in  Mineral  county,  on  ac- 
count of  which  affiants  do  not  believe  defend- 
ant can  obtain  a  fair  and  Impartial  triaL 

Petitioner  also  exhibited  three  newspaper 
articles,  one  published  in  the  Mineral  Daily 
News  on  the  28th  of  June,  and  another  in 
the  Mountain  Ekrho  on  June  30,  1917,  news- 
papers published  in  the  town  of  Keyser,  and 
alleged  to  have  wide  circulation  in  the  county, 
the  first  of  which  gives  a  detailed  account  of 
the  manner  in  which  Sheriff  Davis  was  killed, 
refers  to  defendant  as  a  "cowardly  brute," 
states  that  *'it  is  said  that  the  bulk  of  his 
fortune  has  been  made  and  is  being  made  by 
violating  the  West  Virginia  prohibition  laws, 
and  that  over  50  per  cent,  of  the  violations  in 
Tucker  and  Mineral  counties  come  out  of 
Weisengoff*s  saloon  in  Westemport,'*  that  he 
\a  doing  a  ''large  bootlegging  business  in  West 
Virginia,"  that  he  utterly  disregards  the  law 
and  sells  to  boys  at  all  times ;  and  the  latter 
characterizes  him  as  "a  Westemport  outlaw 
saloon  keeper,"  a  "crime-soaked  foreigner," 
and  says : 

"Those  who  are  acquainted  with  the  detafls 
of  the  efforts  of  Sheriff  Davis  to  force  Weisen- 
goff  out  of  the  West  Virginia  field  with  his  un- 
lawful confederacy  for  violation  of  the  prohibi- 
tion laws,  and  the  defiant  threats  of  the  out- 
law, coupled  with  his  known  hatred  of  the  fear-' 
less  ofScer,  believe  that  after  the  sheriff  step- 
ped on  the  car  and  the  brutal  foreigner  actual- 
ly had  him  in  his  power  through  the  speed  he 
was  able  to  secure  by  manipulating  the  accelera- 
tor, his  purpose  was  to  dash  the  machine 
against  the  great  steel  framework  of  the  bridge, 
kill  or  maim  the  officer  and  take  his  own  chanc- 
es of  escape  through  his  ability  to  handle  the 
car.  Results  practically  bear  out  this  assump- 
tion." 

Also,  another  article  appearing  in  the  Bal- 
timore Sun,  a  newspaper  alleged  to  be  gener- 
ally circulated  in  Mineral  county,  under  the 
date  of  Keyser,  W.  Va.,  July  26th,  in  which  it 
is  stated  that  a  change  of  venue  will  probably 
be  asked  for  in  the  Weisengoff  case,  that  *'the 
feeling  is  ugly  at  Keyser  against  Weisengoff, 
and  it  was  impossible  to  get  a  local  attorney 
to  defend  him." 

The  state  answered  his  petition  and  filed 
the  affidavits  of  177  residents  of  the  county 
to  the  effect  that  affiants  were  familiar  with 
the  sentiment  existing  in  their  respective 
communities  relative  to  the  homicide  and 
knew  of  no  bias,  prejudice,  or  personal  feel- 
ing then  existing  among  the  citizens  thereof 
against  the  defendant  because  of  the  homi- 
cide, and  knew  of  no  threats  having  been 
made  against  him,  nor  of  the  existence  of  any 


ill  will  that  would  prevent  him  from  having 
a  fair  trial;  that  no  excitement  existed  in 
the  community;  and  that  affiants  knew  of  no 
desire  to  convict  the  deftodant,  "contrary  to 
what  the  facts  may  show  in  said  matter.** 

These  numerous  affidavits  are  purely  nega- 
tive and  merely  state  the  conclusions  of  the 
affiants,  not  facts  from  which  the  court  could 
draw  its  own  conclusion,  as  the  law  in  such 
case  requires.  State  v.  Sheppard,  49  W.  Va. 
682-693,  39  S.  B.  676,  and  State  y.  Douglass, 
41  W.  Va.  637-639,  23  S.  B.  724.  It  further 
appears  that  T.  A.  Dixon,  a  deputy  of  the 
deceased  sheriff,  assisted  in  procuring  a  num- 
ber of  these  affidavits. 

On  the  30th  of  July,  1917,  the  court  over- 
ruled defendant's  motion  and  he  excepted, 
and  the  case  was  then  set  for  trial  on  the 
27th  day  of  the  following  August.  On  the 
day  set  for  trial,  defendant  renewed  his 
motion  for  a  change  of  venue,  and  in  support 
thereof  filed  his  supplemental  affidavit  and 
the  affidavit  of  Taylor  Morrison,  of  counsel 
for  defendant,  who  had  resided  in  Keyser 
for  nine  years  next  prior  to  that  time,  and 
asked  permission  to  examine,  at  the  bar  of 
the  court,  39  of  the  affiants  for  the  state, 
who  were  then  present  in  the  courtroom. 
Counsel  stated  that,  if  said  witnesses  were 
permitted  'to  testify,  they  would  say : 

"That  they  knew  of  no  facts  upon  which  they 
based  the  affidavits  which  they  formerly  made 
herein,  and  that  a  large  number  of  said  wit- 
nesses would  say  under  oath  that  in  their  opin- 
ion there  is  now  such  deep-seated  and  abiding 
prejudice  in  said  county  against  the  defendant 
that  he  cannot  obtain  a  fair  trial  herein." 

The  court  ruled  that  he  would  not  hear 
two  motions  for  a  change  of  venue  at  the 
same  term,  unless  it  could  be  shown  that 
there  had  been  a  change  of  sentiment  among 
the  people  of  the  county  against  the  prisoner 
since  the  last  motion  was  decided,  and  said 
he  **would  not  accept  the  statements  of  coun- 
sel as  to  what  the  said  witnesses  would  tes- 
tify to,"  and  that  if  such  evidence  was  prop- 
er to  be  considered  it  could  be  done  only  on 
affidavits,  and  again  overruled  defendant's 
motion,  to  which  he  again  excepted. 

[1-4]  It  appears  from  Morrison's  affidavit 
that  the  deceased  sheriff  had  been  a  resident 
of  Keyser,  the  county  seat  of  Mineral  county ; 
that  he  left  a  young  widow,  a  little  child,  a 
widowed  mother,  and  two  brothers,  all  of 
whom  lived  In  Keyser  and  were  prominent 
socially  and  In  business,  and  had  a  large 
circle  of  friends  and  relations ;  that  deceased 
was  deputy  sheriff  under  his  father  in  Min- 
eral county,  from  1908  to  1912,  and  was  elect- 
ed sheriff  himself  In  1916 ;  that  public  opin- 
ion and  feeling  ran  so  high  against  accused, 
on  account  of  the  killing  of  the  sheriff,  that, 
according  to  his  information  and  belief, 
threats  to  lynch  him  were  made,  and,  to  pro- 
tect him  from  violence,  a  guard  was  placed 
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at  the  Jail;  'that  there  exists  in  said  county 
to-day,  and  especially  in  Piedmont  and  Key- 
8er»  a  deep  and  abiding  animosity  against  the 
defendant,  and  the  community  generally  re- 
gards him  gouty  and  demands  his  punish- 
ment;" that  a  number  of  those  who  made 
affidavits  stated  at  the  time  that  '"people 
generally  thought  the  defendant  guilty" ;  that 
many  prominent  people,  who  knew  defendant, 
refused  to  make  affidavit  to  the  fact  for  the 
reason,  **as  they  claimed,"  it  would  result 
In  their  "personal  loss**;  that  W.  I.  Knott, 
a  prominent  merchant  of  Keyser  at  whose 
house  M.  M.  Neely,  of  counsel  for  defendant, 
had  secured  lodging,  on  hearing  that  he  was 
so  employed,  ordered  him,  about  10  o'clock 
at  night  to  vacate  the  room  and  refused  to 
allow  him  to  remain,  so  that  he  was  obliged 
to  find  other  sleeping  accommodations  for  the 
night;  that,  if  the  prisoner  Is  forced  to  go 
to  trial  in  the  county,  "he  wiU  face  a  hostile 
audience,  and  public  opinion  and  feeling 
against  the  defendant  will  manifest  itself  to 
the  Jury  in  such  a  way  that  the  Jury,  how- 
ever honest  it  may  be,  will  be  affected  there- 
by to  the  prejudice  of  the  prisoner." 

On  the  first  consideration  of  this  case,  and 
in  our  former  opinion,  we  were  inclined  to 
view  the  rulings  of  the  learned  trial  court 
as  not  being  prejudicial  to  the  accused,  that 
he  had  been  tried  by  a  jury  composed  of  men 
who  had  qualified  on  their  voir  dire  as  fair- 
minded,  unprejudiced,  and  impartial,  and  that 
the  prisoner  had  no  cause  to  complain  of  the 
court's  denial  of  a  change  of  venue.  But  on 
a  rehearing  and  further  consideration  of  tlie 
case  we  are  constrained  to  alter  our  opinion 
on  this  point,  as  well  as  on  the  vital  point 
affecting  the  crime  of  which  the  prisoner 
was  found  guilty.  That  a  prevailing  public 
prejudice  existed  against  the  accused  is  fully 
sustained  by  the  affidavits  ffied  on  behalf  of 
defendant.  That  one  accused  of  crime  and 
about  to  be  tried  may  be  able  to  secure  a  Jury, 
who  are  themselves  fair-minded  and  unprej- 
udiced against  him,  is  not  a  conclusive  test 
of  his  right  to  a  change  of  venue.  State  v. 
Flaherty,  42  W.  Va.  240,  24  S.  E.  885.  Pre- 
vailing public  sentiment  appears  to  be  so 
strongly  against  accused  that  prominent  busi- 
ness men  of  the  community,  realizing  that 
fact,  declined  to  make  affidavit  thereto  for 
fear  their  business  ;would  suffer  If  they  did 
80.  While  their  reason  for  refusing  to  make 
affidavit  to  the  fact  shows  moral  cowardice, 
nevertheless  it  furnishes  about  as  strong  evi- 
dence of  the  intensity  and  prevalence  of  ad- 
verse public  sentiment  as  the  accused  could 
obtain;  it  is  an  admission  by  every  person 
who  was  applied  to  and  declined  to  make 
affidavit  in  support  of  defendant's  motion  for 
the  reason  stated,  that  public  feeling  was  so 
strong  against  him  that  few  people  dared  to 
6tem  its  tide,  and  that  itself  furnishes  the 
explanation  of  why  he  was  able  to  procure 


so  few  affidavits  In  support  of,  and,  on  the 
other  hand,  the  state  so  many  agidnst  his 
motion.  We  know  that  influences,  even 
though  silent,  may  so  permeate  a  community 
as  to  make  their  impressions  upon  the  Jury, 
and  thus  endanger  the  chances  of  a  fair  and 
impartial  trial.  Blew  Juries  can  be  found  who 
are  willing  to  defy  public  sentiment  by  ren- 
dering an  unpq;)ular  verdict,  especially  in  a 
doubtful  case,  and  a  fair  trial  entitles  the 
accused  to  the  benefit  of  all  doubt.  Notwith- 
standing the  burden  was  on  defendant  to 
show  to  the  satisfaction  of  the  court  good 
cause  ft>r  a  change  of  venue  (State  v.  Greer, 
22  W.  Va.  800),  and  was  required  to  do  so 
by  evidence  of  facts,  and  not  by  the  mere 
opinions  of  witnesses  unsupported  by  facts, 
still  defendant  has  fully  met  and  discharged 
these  requirements.  He  has  proved  such  a 
state  of  facts,  circumstanoes,  and  condlti<ms 
as  entitled  him  to  have  his  case  removed  to 
another  county  for  trial. 

The  court  should  have  permitted  defend- 
ant's counsel  to  cross-examine  the  affiants  for 
the  state  when  he  proposed  to  do  so,  on  the 
renewal  of  defendant's  motion.  Affiants  were 
then  in  court,  and  it  would  have  required 
only  a  short  time  to  hear  their  testimony. 
Defendant  had  a  right  to  cross-examine  them, 
and  the  request  should  not  have  been  denied. 
Their  affidavits  amounted  to  mere  statements 
of  conclusions,  and  it  appears  that  defendant 
wanted  to  show  by  them  that  there  was  then 
such  deep-seated  prejudice  against  him  he 
could  not  get  a  fair  trial.  He  had  a  right 
to  show  this  at  any  time  before  the  Jury 
were  sworn,  and  we  know  of  no  rule  of  prac- 
tice forbidding  oral  testimony  to  be  heard 
at  the  bar  of  the  court  in  supi>ort  of  such 
motion,  although  the  usual  method  Is  to  pre- 
sent the  evidence  in  the  form  of  affidavits. 
In  view  of  all  the  facts  and  circumstances 
proven,  defendant  showed  such  good  cause 
as  entitled  him  to  a  change  of  venue,  and 
the  denial  thereof  was  prejudicial ;  it  denied 
him  a  constitutional  right.  Section  14,  art 
3,  of  the  state  Constitution. 

[6]  Defendant  moved  for  a  continuance  on 
the  ground  of  the  absence  of  Russell  Sangid. 
He  swears  he  was  an  important  witness  to 
facts  which  could  not  be  proven  by  any  other 
witness  at  the  trial,  that  he  caused  a  sum- 
mons to  be  issued  for  said  witness  seven 
days  prior  to  the  day  of  trial  and  placed  it 
in  the  hands  of  the  sheriff,  and  that  the 
sheriff  had  not  served  it  because  the  witness 
was  out  of  the  state,  having  gone  to  New 
York  City  on  the  13th  of  August,  1917.  It 
appears  by  the  affidavit  of  Ed  Habeeb  that 
said  witness  was  not  then  and  never  had 
been  a  resident  of  West  Virginia,  that  at 
the  time  of  the  homicide  he  conducted  a 
restaurant  in  Westemport,  Md.,  and  redded 
there,  all  of  which  was  well  known  to  the 
defendant     Four  weeks  bef6re  when  the 
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case  was  set  for  trial,  the  parties  were  no- 
tified by  the  conrt  to  be  ready  for  trial  on 
the  27th  of  August,  1917.  Defendant  knew 
he  had  the  right  to  take  the  depositions  of 
nonresident  witnesses,  yet  no  effort  was  made 
to  take  Sangid's  desposltlon,  and  summons 
was  not  Issued  for  him  until  seyen  days  be- 
fore trial  day.  Defendant  swears  he  **fully 
expected"  to  have  said  witness  present  In 
court  In  his  behalf  on  the  day  of  trial,  and 
that  neither  he  nor  his  counsel  knew  he  had 
gone  to  New  York  until  the  23d  of  August, 
only  four  days  before.  Sufficient  diligence 
is  not  shown  to  entitle  defendant  to  a  con- 
tinuance. He  does  not  say  the  witness  had 
promised  to  attend  trial,  and,  knowing  he 
was  a  nonresident,  he  noade  no  effort  to  take 
his  deposition. 

[6]  A  certain  remark  made  from  the  bench 
by  the  presiding  judge,  derogatory  to  the 
prisoner,  is  complained  of.  In  commenting 
upon  the  Incendiary  newspaper  article,  it  ap- 
pears the  judge  said: 

'*Tbe  man  who  wrote  this  article  suggesting 
lynching  and  mob  yiolence  is  not  a  law-abiding 
citizen;  he  is  just  as  bad  as  the  prisoner  at 
the  bar." 

It  Is  Insisted  that  the  judge  thereby  un- 
consciously prejudged  affiant's  case.  On 
the  other  hand,  It  is  argued  In  brief  of 
counsel  for  the  state  that  defendant's  coun- 
sel has  given  the  remark  an  Improper  con- 
struction. It  is  a  matter  of  common  kuowi- 
edge  that  no  record  brought  to  this  court 
contains  every  word  that  passes  between 
the  presiding  judge  and  counsel  during  the 
progress  of  a  trial,  or  In  the  preliminary 
stages  of  the  procedure,  and  this  record  does 
not  purport  to  give  all  that  transpired  in 
the  courtroom  during  the  argument  of  the 
motion  for  change  of  venue  and  the  consid- 
eration of  defendant's  petition  and  affida- 
vits that  might  have  provoked  the  judge  to 
make  the  remark.  This  court  is  familiar 
enough  with  the  character  and  judicial  tem- 
perament of  the  distinguished  presiding  judge 
to  be  satisfied  that  he  would  not  prejudge 
a  case,  nor  pronounce  a  judgment  therein, 
which  he  did  not  honestly  believe  was  jus- 
tified both  by  the  law  and  the  evidence.  We 
must  be  guided  by  the  judgment  and  rulings 
of  the  court  appearing  by  its  orders  and 
bills  of  exceptions,  in  determining  whether 
the  accused  has  been  given  a  fair  and  Im- 
partial trial,  and  not  by  any  mere  inadver- 
tent remark  the  trial  judge  may  have  made, 
not  in  the  presence  of  the  jury  who  are  the 
sole  triers  of  the  facts.  The  remark  could 
not  have  prejudiced  any  of  the  jurors  who 
tried  the  case,  for  none  of  them  were  then 
present.  The  case  was  not  tried  until  about 
a  month  thereafter. 

[7]  It  is  assigned  as  error  that  the  Jury 
were  not  put  in  charge  of  the  proper  of- 
ficer.   Upon  the  death  of  Donald  P.  Davl% 


T.  A.  Dixon,  his  deputy,  was  appointed  to 
succeed  him,  and,  because  of  his  official  con- 
nection with  the  deceased,  when  the  jury 
were  Impaneled  and  sworn  to  try  the  case 
they  were  placed  in  charge  of  W.  R.  Tay- 
lor, a  police  officer  specially  appointed  by  the 
court  He  was  sworn  to  keep  the  jury  to- 
gether and  not  allow  them  to  separate,  and 
not  to  converse  with  them  himself  touching 
the  matters  of  the  trial,  nor  allow  any  other 
person  to  converse  with  them  no  any  sub- 
ject, without  the  leave  of  the  court  No 
objection  was  made  to  Taylor's  appointment 
at  the  time,  nor  is  it  intimated  that  there 
was  any  improper  conduct  on  the  part  of  the 
jury.  We  need  not  say  whether  or  not  the 
sheriff  could  have  discharged  the  duty,  be- 
cause it  is  not  material.  The  court,  no 
doubt,  desired  to  remove  any  ground  of  sus- 
picion or  cause  for  possible  complaint  that 
the  accused  did  not  receive  a  fair  trial,  con- 
ducted by  Impartial  officers.  Section  2,  c. 
41,  Barnes'  Code  (sec  1637),  empowers  the 
court  to  appoint  some  person,  other  than 
the  sheriff,  to  execute  its  orders  if,  for  any 
cause,  it  is  Improper  for  the  sheriff  to  do  so. 
It  Is  clear  the  prisoner  was  not  prejudiced 
by  this  action  of  the  court;  It  Is  not  pre- 
tended that  the  special  officer  was  guilty  of 
any  Improper  conduct  Although  not  neces- 
sary to  administer  the  oath  to  the  special 
officer  more  than  once,  he  was  sworn  each 
day  during  the  progress  of  the  trial,  and 
it  is  not  Intimated  that  he  failed  to  comply 
with  the  court's  order. 

[8,  9]  The  homicide  occurred  under  the  fol- 
lowing circumstances:  Defendant  had  been 
indicted  in  the  circuit  court  of  Mineral  coun- 
ty for  unlawfully  selling  spirituous  liquors, 
and  had  given  bond  for  his  appearance  at  the 
April,  1917,  term  of  the  court  to  answer 
said  indictment  The  bond  was  declared  for- 
feited, and  a  capias  issued  for  defendant's 
arrest,  and  placed  in  the  hands  of  the  sheriff 
on  the  22d  day  of  May,  1917.  On  the  27th 
day  of  June  following,  Donald  P.  Davis,  the 
sheriff,  was  in  the  town  of  Piedmont  and  saw 
defendant  pass  through  the  town  in  his  auto- 
mobile, coming  from  Westernport  where  he 
lived.  On  inquiry  he  ascertained  that  de- 
fendant would  likely  return  over  the  same 
road,  as  it  was  the  only  practicable  way  of 
travel  by  automobile,  and  waited  his  re- 
turn. Standing  on  tha  sidewalk,  he  saw 
defendant  returning,  stepped  out  into  the 
street,  and  waved  to  him  to  stop,  and  de- 
fendant apparently  made  no  effort  to  st<9 
his  machine,  which  was  moving  at  the  rate 
of  12  miles  per  hour  according  to  his  own 
testimony.  The  sheriff  stepped  aside  and, 
as  the  machine  passed  him,  mounted  the 
running  board  and,  according  to  the  testi- 
mony of  some  of  the  witnesses,  told  defend- 
ant he  was  under  arrest,  took  hold  of  the 
steering  wheel,  and  was  apparently  endeavor- 
ing to  stop  the  machine,  when  immediately 
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Its  speed  was  Increased  to  a  yeiy  rapid  rate, 
and  it  ran  a  distance  of  about  800  feet,  and 
collided  with  the  iron  bridge  spanning  the 
Potomac  river  between  the  towns  of  Pied- 
mont, W.  Va.,  and  Westemport,  Md.,  wreck- 
ing the  automobile  and  injuring  the  sheriff 
so  badly  that  he  died  in  about  two  hours. 
Some  witnesses  say  the  automobile  was 
rynning  from  30  to  40  miles  an  hour  at  the 
time.  Defendant  denies  that  the  sheriff  told 
him  he  was  under  arrest,  or  that  any  words 
passed  between  them  while  the  sheriff  was 
on  the  running  board,  and  swears  that  the 
sheriff  himself,  in  his  efforts  to  control  the 
steering  wheel,  accelerated  the  speed,  and 
that  he  himself  was  simply  endearoring  to 
keep  his  machine  in  the  road  to  prevent  it 
from  running  against  the  curb  and  injuring 
his  children  «7bo  were  riding  with  him. 
Some  of  the  state's  witnesses  say  defendant 
was  pushing  against  the  sherilTs  body  with 
his  left  arm,  while  still  holding  onto  the 
steering  wheel,  as  if  trying  to  shove  deceas- 
ed off  the  running  board.  Immediately  aft- 
er the  automobile  was  wrecked,  defendant 
crossed  the  bridge  into  the  state  of  Mary- 
land. He  was  there  arrested  by  Maryland 
officers,  placed  in  Jail  in  Cumberland,  and 
later  brought  to  Keyser  and  indicted  for 
murder.  Two  or  three  days  before  the  homi- 
cide, the  sheriff  had  gone  to  Westemport 
and  talked  with  defendant  and  tried  to  in- 
duce him  to  come  over  into  West  Virginia 
in  response  to  the  capias,  and  also  had  a 
telephone  conversation  with  him  on  the  same 
subject  a  day  or  two  before  he  was  killed. 
One  witness  for  the  state,  Mr.  H.  R.  Stotler, 
a  deputy  prohibition  officer  for  the  state  of 
West  Virginia,  who  seems  to  have  been  in- 
terested in  having  defendant  tried  on  the 
indictment  charging  unlawful  sale  of  liquor, 
testifies  that,  in  a  conversation  with  defend- 
ant shortly  before  the  homicide,  he  told  de- 
fendant they  meant  to  break  up  the  unlawful 
sale  of  liquor  in  West  Virginia,  and  "would 
try  to  get  them  all,"  and  that  defendant's 
reply  was:  "He  would  get  us."  In  another 
conversation  on  the  morning  following  the 
telephone  conversation  between  the  sheriff 
and  defendant,  this  witness  says  he  en- 
deavored to  persuade  defendant  "to  be  fair 
with  Davis"  (meaning,  we  suppose,  he  should 
come  to  West  Virginia  in  obedience  to  the 
capias,  as  there  is  evidence  tending  to  prove 
defendant  had  previously  promised  to  do  so), 
and  that  defendant  replied:  "Hell  with 
Davis  and  Keyser."  This  evidence  was  in- 
tended to  show  express  malice  toward  de- 
ceased, and  on  the  strength  of  it  certain  in- 
structions on  behalf  of  the  state  were  pred- 
icated, of  which  defendant  complains.  De- 
fendant denies  positively  that  he  increased 
the  speed  of  his  machine,  and  swears  he  was 
excited  when  the  sheriff  Jumped  upon  the 
running  board,  that  no  words  passed  between 
thom,  and  that  he  did  not  know  what  the 


sheriff  meant  by  It.  But  he  admits  he  knew 
he  was  the  sheriff,  and  one  or  two  witnesses 
swear  they  heard  the  sheriff  tell  defendant  he 
was  under  arrest,  or  that  he  had  a  warrant 
for  htm. 

The  case  was  tried  upon  the  theory  that, 
if  defendant  was  resisting  the  sheriff's  law- 
ful attempt  to  arrest  him,  the  resistance  was 
unlawful,  and,  if  the  officer's  death  result- 
ed directly  from  such  unlawful  resistance^ 
the  homidlde  amounted  to  murder  in  the 
second  degree,  whether  malice  existed  in  the 
heart  of  accused  or  not.  But  malice  is  an 
essential  element  of  murder  either  In  the 
first  or  second  degree  (2  Bishop's  New  Grim. 
Law,  S§  627  and  677,  and  13  B.  0.  L.  761), 
and  is  the  distinguishing  element  bietween 
murder  and  the  other  grades  of  homicide 
(authorities  cited,  and  State  v.  Michael,  74 
W.  Va.  613,  82  S.  B.  611,  L.  R.  A.  1915A, 
533;  McWhirt's  Case,  3  Grat  [Va.]  5^,  46 
Am.  Dec.  196 ;  and  13  B.  0.  L.  783).  Bishop, 
vol.  2,  S  689,  says: 

"If  an  act  is  unlawful  or  is  such  as  duty  does 
not  demand,  and  of  a  tendency  directly  danger- 
ous to  life,  the  destruction  of  life  by  it,  how- 
ever unintended,  will  be  murder.  But  if  the 
act,  though  dangerous,  is  not  directly  so,  yet 
sufBdently  to  come  under  the  condemnation  of 
the  law,  and  death  unintended  results  from  it, 
the  homicide  is  manslaughter;  or  if  it  is  of  a 
nature  to  be  lawful  properly  performed,  and  it 
is  performed  improperly,  and  death  comes  from 
it  unexpectedly,  this  also  is  manslaughter." 

However,  malice  need  not  be  expressed, 
but  may  be  inferred  from  the  circumstances 
of  the  killing,  for  example,  as  by  the  use 
of  a  deadly  weapon  without  any,  or  upon 
slight,  provocation.  Nor  need  it  have  ex- 
isted in  the  mind  of  the  slayer  for  any 
length  of  time ;  it  is  enough  if  it  springs  in- 
to existence  the  instant  of  the  killing.  State 
T.  Panetta,  101  S.  E.  360,  decided  at  the 
present  term,  and  2  Bishop's  New  Grim. 
Law,  S  677. 

Manslaughter  is  generally  described  by  the 
text-writers  as  any  form  of  unlawful  killing 
not  amounting  to  murder,  that  is,  a  killing 
without  malice  (2  Bishop,  {  627 ;  13  B.  0.  L. 
673),  and  may  be  either  voluntary,  as  where 
the  killing,  although  intentional,  is  done  in 
the  heat  of  passion,  suddenly  produced  by 
strong  provocation,  and  before  the  passion 
has  had  time  to  subside;  or  involuntary,  as 
where  a  homicide  is  caused  by  the  doing  of 
an  unlawful  act  "not  amounting  to  a  fel- 
ony nor  likely  to  endanger  life,  and  without 
an  intention  to  kill;  or  where  one  kills  an- 
other by  doing  a  lawful  act  in  an  unlawful 
manner."  13  B^  0.  L.  784.  The  absence  of 
intention  to  kill  or  to  commit  any  unlawful 
act  which  might  reasonably  produce  death  or 
great  bodily  harm  is  the  distinguishing  fea- 
ture between  voluntary  anfl  involuntary  homi- 
cide. Besistance  of  the  sheriff's  lawful  arrest 
was  unlawful,  and  when  he  mounted  the  run- 
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nlng  board  and  told  defendant  he  was  under 
arrest,  or  that  he  had  a  warrant  for  him,  his 
duty  was  to  stop  his  automobile  and  sub- 
mit to  the  arrest,  for  he  admits  he  knew 
Davis  was  the  sheriff,  and,  when  he  refused  to 
submit,  it  was  the  officer's  right  to  continue 
his  efforts,  using  such  reasonable  force  as 
was  necessary  to  subdue  and  overcome  the 
prisoner's  efforts  to  escape.  In  executing  a 
warrant  of  arrest  the  officer  must  of  neces- 
sity be  the  aggressor. 

''His  mission  is  not'  accomplished  when  he 
wards  off  the  assault;  he  must  press  forward 
and  accomplish  his  object;  he  is  not  bound  to 
put  off  the  arrest  until  a  more  favorable  lime.'* 
13  B.  C.  L.  870. 

If  defendant  had  d^nanded  the  officer's 
authority,  it  would  have  been  the  latter's 
duty  to  show  htm  his  warrant,  as  the  arrest 
was  only  for  a  misdemeanor ;  but  the  officer's 
right  to  arrest  him  was  not  challenged.  The 
undisputed  facts  and  circumstances  of  the 
case,  coupled  with  defendant's  admission 
that  he  knew  deceased  was  the  sheriff, 
show  he  was  not  speaking  truthfully  when 
he  swore  he  did  not  know  what  the 
sheriff  wanted  when  he  stepped  upon  the 
running  board  of  his  automobile.  It  is 
no  defense  that  deceased's  efforts  In  try- 
ing to  get  control  of  the  steering  wheel  may 
have  contributed  to  the  cause  of  his  death. 
Contributory  negligence  has  no  application 
to  a  criminal  prosecution  for  homicide.  De- 
fendant was  acting  unlawfully,  whereas 
deceased  was  acting  lawfully  and  was  killed,, 
not  in  trying  to  mount  the  running  board, 
but  after  he  had  safely  gotten  upon  it,  by 
defendant's  refusing  to  stop  and  by  his 
reckless  driving,  and  the  fact  that  the  de- 
ceased's efforts  may  have  contributed  to 
cause  the  machine  to  collide  with  the  bridge 
is  no  defense.  21  Gya  697,  and  numerous 
cases  cited  in  the  notes;  Belk  v.  People,  125 
111.  584,  17  N.  B.  744.  But  the  rapid  driv- 
ing over  the  street  was  not  an  act  so  inher- 
ently dangerous  as  to  be  likely  to  cause  the 
death  or  great  injury  of  the  officer,  and,  al- 
though it  was  unlawful  for  defendant  not  to 
submit  to  arrest,  yet  his  rapid  driving  ap- 
pears to  have  been  for  the  purpose  of  effect- 
ing his  escape  by  carrying  the  sheriff.  If  he 
remained  on  the  running  board  of  his  ma- 
chine, across  the  bridge  into  the  state  of 
Maryland  and  beyond  his  jurisdiction.  This 
does  not  of  Itself  prove  malice;  hence,  un- 
less the  jury  were  warranted  in  believing 
that  defendant  intentionally  collided  with 
the  bridge,  they  were  not  justified  in  finding 
him  guilty  of  murder.  Although  defendant's 
general  purpose  was  to  avoid  arrest,  and  his 
driving  was  intentional  as  the  means  of  ac^ 
complishing  it,  yet,  if  the  jury  believed  the 
collision  with  the  bridge  was  accidental, 
they  were  bound  by  the  law  to  acquit  the 
prisoner  of  the  charge  of  murder.    In  The 


Queen  y.  Porter,  12  Cox's  Orizn.  Law  Oases, 
444,  it  appears  the  accused,  in  resisting  a 
lawful  arrest,  kicked  the  man  in  the  abdo- 
men, who  was  lawfully  assisting  in  the  ar- 
rest and  stood  on  the  same  footing  as  the  of- 
ficer, from  the  effects  of  which  he  died,  and 
the  question  presented  was  whether  he  was 
guilty  of  murder  or  manslaughter.  The  jury 
were  instructed  that  if  the  prisoner  kicked 
the  man  intending  to  inflict  grievous  hann, 
and  death  ensued  from  it,  he  was  guilty  of 
murder,  or  if  he  inflicted  the  kick  in  resis- 
tance of  lawful  arrest,  even  thou^  he  did 
not  intend  to  inflict  grievous  injury,  he  was 
equally  guilty  of  murder;  but,  if  within  the 
course  of  the  struggle  he  kicked  him  unin- 
tentionally, then  he  was  only  guilty  of  man- 
slaughter. So  that  the  case  turned  upon  the 
question,  held  to  be  properly  submitted  to 
the  jury,  whether  the  kick  was  made  in  re- 
sisting a  lawful  arrest,  or  purposely  to  in- 
flict grievous  injury.  There  the  evidence  ap- 
pears to  have  been  conflicting  as  to  whether 
the  kick  was  intentionally  administered,  or 
was  accidental  In  the  course  of  a  scuffle  to 
avoid  being  humiliated  by  being  handcuffed 
after  the  prisoner  was  put  under  arrest 
The  prisoner  was  there  found  to  be  guilty  of 
manslaughter  only. 

We  have  examined  a  great  many  cases  of 
homicide  of  officers,  committed  while  making 
lawful  arrests,  but  have  been  unable  to  flnd 
any  case  holding  that,  where  the  death  result- 
ed from  the  prisoner's  efforts  to  escape,  and 
not  in  the  doing  of  some  particular  act  inher- 
ently dangerous,  or  designedly  committed  for 
the  purpose  of  inflicting  bodily  injury,  the 
accused  is  guilty  of  murder.  Unless  the 
jury  believed  defendant  intentionally  collid- 
ed with  the  bridge,  malice,  an  essential  ele- 
ment of  murder,  is  wanting;  it  cannot  be 
inferred  from  the  mere  effort  to  escape  ar- 
rest 

Many  instructions  were  given  on  behalf  of 
the  state,  to  the  effect  that,  if  the  jury  be- 
lieved-deceased  was  killed  as  a  direct  result 
of  defendant's  efforts  to  escape  arrest,  know- 
ing that  deceased  was  an  officer  and  duly 
authorized  to  arrest  him.  It  was  immaterial 
to  constitute  second  degree  murder,  whether 
he  willfully  intended  to  commit  the  homicide 
or  do  deceased  any  violent  injury.  In  view 
of  the  circumstances  attending  the  homicide^ 
such  instructions  were  misleading  and  prej- 
udicial. The  prisoner  had  three  of  four  of 
his  children  in  his  automobile  at  the  time, 
and  it  is  hard  to  conceive  that  he  was  so  in- 
different to  their  and  his  own  safety  as  to 
run  his  machine  against  the  iron  bridge  in- 
tentionally for  the  purpose  of  IfiUing  or 
doing  great  injury  to  the  sheriff.  That  the 
killing  was  tho  direct  result  of  defendant's 
efforts  to  Escape  cannot  be  doubted,  but  that 
does  not  necessarily  show  malice.  The  spe- 
cific act  committed  during  his  continuous  ef- 
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fort  to  escape,  whidi  caused  the  death,  must 
have  been  intentionally  done  In  order  to  con- 
stitute malicious  homicide  or  murder.  That 
defendant  may  have  had  control  of  his  auto- 
mobile and  could  have  stopped  it,  and  re- 
fused to  do  so,  does  not  necessarily  prove  a 
purpose  to  kill  the  sheriff  or  cause  him  great 
bodily  harm;  it  rather  proves,  we  think,  a 
deliberate  purpose  to  escape  out  of  the  of- 
ficer's jurisdiction,  even  though  it  was  neces- 
sary to  carry  the  officer  on  the  running  board 
of  his  automobile  to  do  so. 

We  have  sufficiently  indicated  in  this  opin- 
ion the  principle  by  which  the  jury  must 
determine,  from  the  disputed  facts,  the  de- 
gree of  homicide  of  which  defendant  is  guil- 
ty, and  it  is  unnecessary  to  review  seriatim 
and  at  length  the  instructions  given  and 
those  refused,  of  which  defendant  complains. 
That  defendant  is  guilty  of  some  degree  of 
homicide  must  be  admitted,  but  that  he  is 
guilty  of  murder  in  either  degree  his  coun- 
sel most  strenuously  deny.  The  degree  of 
the  crime  depends  solely  on  whether  he  in- 
tentionally ran  his  automobile  against  the 
bridge,  or  whether  the  collision  was  a  mis- 
chance or  accident  If  he  did  it  intentional- 
ly, he  is  guilty  of  murder,  because,  going  at 
the  speed  which  the  evidence  shows  he  was 
running,  it  was  an  act  which  would  be  apt 
to  produce  death  or  great  bodily  harm,  and 
would  show  malice.  The  jury  evidentiy  did 
not  believe  the  collision  was  an  intentional 
act,  else  they  would  have  found  him  guilty  of 
murder  in  the  first  degree  under  the  state's 
instruction  No.  1,  which  was  given.  This 
instruction,  however,  is  erroneous  because  it 
told  the  jury  it  was  immaterial  whether  tiie 
killing  was  intentional  or  accidental,  if  they 
believed  the  homicide  resulted  from  the  reck- 
less driving  by  the  defendant  through  the 
streets  of  Piedmont,  in  violation  of  a  town 
ordinance. 

The  state's  instructions  Nos.  2  and  8  are 
correct  in  theory,  as  there  is  some  evidence 
of  previous  threats  by  defendant  against  de- 
ceased to  sttpport  them.  These  Instructions 
also  told  the  jury  they  could  find  the  de- 
fendant guilty  of  murder  in  the  first  degree, 
if  they  found  him  *'guilty  of  willful,  deliber- 
ate, and  premeditated  killing,"  and  further 
believed  that  defendant  had  proved  no  ex- 
tenuating circumstances  or  none  appeared 
from  the  case  made  out  by  the  state. 

Nos.  3,  19,  20,  and  21  are  erroneous  for 
the  reason  that  they  fail  to  submit  to  the 
jury  the  question  of  the  collision  with  the 
bridge  b^ng  aceid^tal,  Which,  if  true,  would 
acquit  the  accused  of  the  charge  of  murder 
in  either  degree. 

No.  4  correctly  instmcts  the  jury  concern* 
ing  the  right  and  duty  of  an  officer  in  making 
a  lawful  arrest 

Nos.  5,  6,  7,  9, 10, 11,  and  12  propound  cor- 
rect propositions  of  law. 

Substituting  the  word  "either^  for  'Nei- 


ther" appearing  in  Instruction  No.  13,  which 
appears  to  be  a  typographical  error,  it  states 
the  law  correctly  respecting  voluntary  num- 
slaughter. 

We  find  no  fault  with  Nos.  14,  15^  16,  and 
17. 

No.  18  is  as  follows: 

•The  court  instructs  the  Jury  that  proof  be- 
yond a  reasonable  doubt  meana  proof  to  a  mor* 
al  certainty,  but  not  necessarily  to  a  reason- 
able certainty;  that  they  shall  believe  as  ju- 
rors what  they  believe  as  men." 

This  instruction  is  bad  for  two  reasons: 
First,  because  it  suggests  that  the  jurors 
may  disregard  their  oaths  by  telling  them 
what  they  do  not  doubt  as  men  they  should 
not  doubt  as  jurors.  State  v.  McCausland, 
82  W.  Va.  525,  96  S.  B.  938 ;  State  v.  Worl^, 
82  W.  Va.  350,  96  S.  E.  56;  and  State  v. 
Young,  82  W.  Va.  714,  97  S.  E.  134.  A  man 
of  sufficient  intelligence  to  serve  as  a  juror 
knows  what  is  meant  by  a  "reasonable 
doubt,"  and  whether  or  not  he  entertains 
such  a  doubt  concerning  the  existence  or 
nonexistence  of  a  particular  fact  And,  sec- 
ond, the  definition  attempted  is  radically 
wrong  in  substance,  because  it  differentiates 
between  "moral  certainty"  and  "reasonable 
certainty,"  when  in  fact  the  terms  mean  the 
same  thing.  The  word  "absolute"  is  the 
word  supposed  to  have  been  here  intended. 
Instead  of  the  word  "reasonable";  still  we 
have  to  be  governed  by  the  record,  and  an 
examination  of  the  transcript  discloses  that 
no  typographical  error  was  made  in  the 
printed  record. 

The  court  gave  defendant's  instructions 
Nos.  1,  2,  3,  5,  6,  7,  and  8,  and  also  a  part 
of  his  instruction  No.  4 ;  but  refused  to  give 
his  Nos.  9,  10,  11,  12,  13,  14,  15,  16,  and  a 
part  of  his  No.  4,  of  which  he  complains. 
The  refusal  to  give  the  last  part  of  his  No. 
4  was  proper.  It  does  not  follow,  because 
he  may  not  have  intended  to  injure  or  kill 
the  sheriff,  that  he  is  not  guilty  under  the 
indictment  His  escaping  while  under  ar- 
rest was  unlawful  and  makes  him  at  least 
guilty  of  involuntary  manslaughter. 

The  court  committed  no  error  in  refusing 
defendant's  instructions  Nos.  9, 10,  11, 12, 13, 
14,  and  15,  for  reasons  already  given  in  the 
ca;>inion.  The  specific  question  on  which  the 
degree  of  the  homicide  depends,  and  the  one 
to  which  the  jury's  attention  should  have 
been  directed,  was  whetiber  the  defendant 
ran  his  automobile  against  the  bridge  in- 
tentionally, or  accidentally.  If  the  collision 
with  the  bridge  was  intentional,  while  going 
at  a  dangerous  speed,  he  was  guilty  of  mur- 
der, and,  If  accidental,  he  was 'guilty  of 
manslaughter  only. 

Defendant's  instruetion  No.  16  is  as  fol- 
lows: 

"The  court  further  instructs  the  jury  that 
accidental  killing  is  not  such  a  matter  of  de* 
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fense  as  throws  upon  the  prisoner  the  burden 
to  prove  it  by  a  preponderance  of  the  evidence; 
that  it  is  the  duty  of  the  state  to  allege  and 
prove  that  the  defendant  killed  Donald  P.  Davis 
intentionally  or  willfully,  or  imlawfully,  and 
if  the  evidence  in  this  case,  taken  all  together, 
raises  in  the  minds  of  the  jury  a  reasonable 
doubt  as  to  whether  the  defendant  killed  Da- 
vis intentionally  or  accidentally,  they  should 
not  find  the  prisoner  guilty  of  a  higher  offense 
than  that  of  involuntary  manslaughter." 

This  Instruction  is  correct 

[10]  It  was  not  error  to  exclude  the  testi- 
mony of  Dr.  T.  L.  Wilson,  concerning  the 
treatment  of  wounds  of  two  of  the  defend- 
ant's children  immediately  after  the  colli- 
sion, caused  thereby.  This  evidence  was  of- 
fered for  the  purpose  of  showing  that  defend- 
ant could  not  have  intended  to  collide  with 
the  bridge,  because  of  the  risk  of  killing  his 
own  children.  The  fact  appeared,  and  was 
undisputed,  that  his  children  were  In  the 
machine  at  the  time;  that  they  were  hurt 
could  not  effect  the  question  of  defendant's 
guilt  or  innocence. 

[11]  Nor  was  it  error  to  admit  the  testi- 
mony of  Martin,  the  undertaker,  who  pre- 
pared the  body  of  deceased  for  burial,  to  the 
effect  that  deceased's  hip  was  knocked  out 
of  place,  the  cavity  filled  with  pus  and  blood, 
and  the  hip  crushed  and  bruised.  This*  evi- 
dence was  proper  for  the  purpose  of  proving 
that  the  collision  of  deceased's  body  with  the 
bridge  had  caused  an  internal  hemorrhage 
soon  resulting  in  death. 

The  Judgment  will  be  reversed,  and  the 
cause  remanded  for  a  new  trial. 


(85  W.  Va.  261) 

STATE 
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(Supreme  Court  of  Appeals  of  West  Virginia. 

Dec.  6,  1919.) 

(8yUdbu9  hy  the  Court,) 

1.  Intoxicatino  liquors  ^=»224  —  Burden 
of  proof  that  ijquob  oarrixd  was  intox- 
ICATINO. 

That  provision  of  section  7,  c.  82a,  Code 
1916  (Code  Supp.  1918,  c.  32a,  {  7  [sec.  1286]), 
which  prohibits  any  person  from  carrying  liq- 
uor for  another  between  points  within  the  state, 
is  expressly  limited  and  restricted  to  the  car- 
riage of  intoxicating  liquors,  and  in  a  prosecu- 
tion for  violation  of  this  section  it  is  incum- 
bent upon  the  state  to  prove  that  the  liquor 
carried  was  intoxicating,  unless  the  specific 
beverage  is  embraced  within  the  statute  de- 
claring what  liquors  are  to  be  deemed  intoxicat- 
ing. 

2.  Intoxicatino  liquors  ^=9134  —  Proof 

THAT  **LIQU0R"  18  INTOXICATINO. 

Where  a  statute  (section  1,  c.  82a,  Code 
1916  [Code  1913,  c.  32a,  {  1  (sec  1280)])  re- 
quires the  word  ''liquors"  to  be  constru^  to 


embrace  all  malt,  vinous,  or  spirituous  liquors, 
wine,  porter,  ale,  beer,  or  any  other  intoxicating 
drink,  mixture,  or  preparation  of  like  nature, 
and  all  malt  and  brewed  drinks,  whether  intox- 
icating or  not,  proof  of  the  manufacture,  sale, 
or  carriage  thereof,  when  condemned  by  law, 
is  sufficient  to  sustain  a  conviction  under  an 
indictment  charging  a  violation  of  the  act» 
without  showing  the  alcoholic  content  or  the 
intoxicating  character  of  the  liquid. 

[Ed.  Note.-— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Liquor.] 

8.  INTOXICATING  LIQUORS  #=»134— "SPIRIIU- 
0U8  LIQUORS." 

The  term  "spirituous  liquors,**  as  used  in 
an  enumeration  of  specific  beverages  so  declar- 
ed to  be  intoxicating,  includes  all  forms  of 
whisky. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Spiritu- 
ous liquors.] 

4.  INTOXICATINO     LIQUORS     ^5>134,     238(8)^ 

Whether  "wine,"  or  ant  other  drink, 
mixture,  or  preparation  of  like  nature 
is  intoxicatino  a  question  of  fact. 
Likewise  the  term  "wine,"  as  so  used,  in- 
cludes all  commercial  brands  of  wine,  but  can- 
not, in  the  absence  of  words  indicating  an  in- 
tent on  the  part  of  the  Legislature  to  give  it  a 
broader  meaning,  reasonably  be  construed  to  in- 
clude other  forms  of  beverage  to  which  the 
term  "wine"  is  often  loosely  applied.  Such 
beverages  fall  within  the  condemnation  of  the 
statute  only  so  far  as  they  are  included  within 
the  phrase  ''or  any  other  intoxicating  drink, 
mixture,  or  preparation  of  like  nature,"  thus 
making  the  question  of  their  intoxicatixig  qual- 
ity one  of  fact  in  each  case. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series.  Wine.] 

6.  Criminal  law  ^s:>683(l)  —  iNTOXicATiNa 
LIQUORS  ^s>231— Proof  that  liquor  bold 

IS   not   INTOXICATINO   ADMISSIRLE. 

Where,  in  a  prosecution  for  the  alleged  vio- 
lation of  section  7,  c.  82a  (Code  Supp.  1918,  c. 
32a,  S  7  [sec.  1286]),  it  is  incumbent  upon  the 
state  to  prove  the  intoxicating  quality  of  the 
liquor  carried,  because  not  included  within  the 
enumeration  of  liquors  declared  by  the  Legisla- 
ture to  be  intoxicating,  it  may  do  so  by  proof 
of  a  general  nature,  or  by  establishing  through 
chemical  analysis  that  the  beverage  contains 
as  much  as  one-half  of  1  per  cent,  of  alcohol 
by  volume;  and  if  it  elects  the  former,  proof 
of  a  similar  nature  offered  by  defendant  in  re- 
buttal is  material,  and  its  exclusion  is  such  er- 
ror as  necessitates  reversal. 

6.  INTOXICATINO  LIQUORS  ^=:>181  —  SeLLBB'S 
BELIEF  OF  NONINTOXICATINO  PROPERTIES  NO 
DEFENSE. 

The  fact  that  the  seller  or  purveyor  of  In- 
toxicating liquor  believed  it  to  be  nonintoxicat- 
ing  is  no  defense. 

Error  to  Circiiit  Court,  Nicholas  County. 

Henry  Dennlson  was  convicted  of  carryiag 
intoxicating  liquor  for  another  and  he  brings 
error.    Reversed  and  remanded  for  retrial. 
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G.  Q.  DafE,  Wolyerton  &  Ayens,  and  Alder- 
son  &  Breckinridge,  all  of  Sominers7llle»  for 
plalntllf  In  error. 

E.  T.  England,  Atty.  Gen.,  and  Henry  A. 
Nolte,  Asst  Atty.  Gen.,  for  the  State. 

LYNCH,  J.  Convicted  upon  an  Indictment 
charging  a  violation  of  the  provisions  of  sec- 
tion 7,  c  a2a,  Code  1916,  and  fined  and  sen- 
tenced to  six  months'  Imprisonment  In  the 
county  Jail  and  to  work  on  the  public  roads 
of  the  county  during  such  period,  Henry  Den- 
nlson  has  brought  the  case  here  for  review 
by  writ  of  error  awarded  upon  his  petition. 
The  specific  charge  averred  In  the  indictment 
demurred  to  Is  the  carrying  of  Intoxicating 
liquors  for  J.  S.  Davidson  from  the  residence 
of  Carrie  Thomas,  In  Rlchwood,  Nicholas 
county,  to  Davidson's  department  store,  In 
the  same  town  and  county.  In  August,  1916. 
Defendant  assigned  no  grounds  In  support  of 
the  demurrer  In  the  court  below  or  here.  In 
briefs  or  otherwise,  and  we  perceive  no  erroz 
in  the  ruling  of  the  court  upon  the  sufficiency 
of  the  formal  accusation. 

The  substance  of  the  testimony  introduced 
by  the  state  upon  the  trial  was  given  by  N. 
E.  Hurd,  who  saw  defendant  with  a  shoe  box 
In  his  possession  approach  and  enter  the 
storeroom  of  Davidson  from  the  direction  of 
Carrie  Thomas'  residence,  where  he  then 
roomed.  The  witness  followed  him  Into  the 
store  and  inquired  of  Davidson  what  was  in 
the  box,  and  after  having  first  stated  that  it 
was  none  of  his  business,  Davidson  asked 
witness  to  accompany  him  to  the  basement  of 
the  store,  to  which  both  of  them  went,  and 
when  there  Davidson  opened  the  box  and 
showed  witness  what  the  latter  testified  was 
a  bottle,  with  government  seal  unbroken,  full 
of  Mattlngly  &  Moore's  commercial  brand  of 
whisky,  which  he  says  he  took  into  his  hands, 
but  did  not  break  the  seal  or  taste  the  liquor, 
and  redelivered  it  to  Davidson  and  left  the 
building.  This  testimony  no  witness  contra- 
dicted, except  as  to  the  color  and  contents  of 
the  container.  He  said  the  bottle  filled  with 
liquor  was  dark  in  color,  whereas  the  empty 
one  produced  by  defendant  at  the  trial  of  the 
case  was  lighter  in  color,  and,  according  to 
Davidson  and  other  witnesses  testifying  for 
defendant,  like  the  bottles  used  by  Mattlngly 
&  Moore  as  containers  of  whisky  sold  by 
them.  The  one  that  Hurd  saw  was  not  pro- 
duced or  otherwise  identified,  and  no  witness 
accounted  for  or  explained  its  absence. 

Besides  the  conflict  as  to  these  particulars, 
which  difference  the  testimony  emphasized, 
defendant's  witnesses  also  endeavored  to  per- 
suade the  jury  impaneled  to  determine  the 
guilt  or  innocence  of  the  accused  to  believe 
that  the  seal  on  the  bottle  had  been  cut  so 
adroitly  by  the  use  of  a  sharp  knife  before 
Hurd  examined  it  as  to  escape  detection,  ex- 
cept upon  close  scrutiny,  and  that  the  bottle 
did  not  contain  intoxicating  liquor,  but  did 
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f  contain  imperfectly  fermented  elderberry 
bloom,  thus  producing  a  mixture  caUed  "el- 
derberry wine,"  and  as  such  a  nonlntoxlcat- 
ing  drink.  That  there  was  in  it  sufficient  al- 
cohol to  produce  intoxication  no  testimony 
tends  to  show,  if  we  disregard  for  the  mo- 
ment the  testimony  introduced  by  the  state 
as  to  the  character  of  the  contents  of  the  con- 
tainer, as  testified  to  by  Hurd,  and  give  full 
force  and  effect  to  the  testimony  of  Dennison 
and  Davidson,  which  the  court  excluded  upon 
motion  of  the  state.  Until  pressed  for  a  cat- 
egorical answer  to  a  question.  Improper,  be- 
cause leading,  propounded  by  defendant's 
coimsel  on  direct  examination,  they  would 
say  only  that  they  believed  the  wine,  if  free- 
ly imbibed,  would  not  produce  intoxication. 
When  asked  on  cross-examination  whether 
the  wine  would  intoxicate,  Davidson  eva- 
sively replied:  "I  think  I  could  drink  a  whole 
lot  of  it,  if  I  liked  it"  But,  when  urged  by 
the  state  for  a  direct  answer,  he  replied :  "I 
don't  think  so."  Dennison  was  more  posi- 
tive in  replying  to  a  similar  leading  question 
addressed  to  him  by  his  counsel  upon  the 
same  subject  According  to  Carrie  Thomas, 
a  witness  called  by  defendant,  the  process 
employed  by  her  in  making  the  drink  sub- 
stantially was  as  follows:  A  gallon  of  elder- 
berry bloom  was  immersed  in  an  equal  quan- 
tity of  water,  and  the  mixture  scalded  or 
boiled  in  some  suitable  vessel,  to  which  sugar 
and  a  cake  of  yeast  were  added  for  the  pur- 
I>ose  of  causing  fermentation,  and  that  In  this 
instance  the  mixture  was  prepared  by  her 
and  Mrs.  Haynes,  her  sister,  for  defendant  at 
his  request,  and  delivered  to  him  at  her 
house,  where  he  roomed  during  August,  1916. 
Though  thus  briefly  stated,  this  is  a  fair 
summary  of  the  proof  relating  to  the  impor- 
tant phases  of  the  case. 

[1-3]  The  chief  ground  of  complaint  against 
the  conviction  and  sentence  is  the  action  of 
the  court  in  sustaining  the  staters  motion  to 
exclude  the  testimony  of  D^mison  and  Da- 
vidson touching  the  intoxicating  quality  of 
the  contents  of  the  bottle.  The  provisions  of 
section  7,  c  32a,  Code  1916,  under  which  this 
indictment  was  found,  are  applied  only  to 
"intoxicating  liquors,"  as  deflned  by  section 
1.  Hence  it  becomes  necessary  to  establish 
the  intoxicating  quality  of  the  liquid  deliver- 
ed by  defendant  to  Davidson,  unless  it  is  em« 
braced  within  the  enumerated  liquors  declar- 
ed by  the  statute  to  be  deemed  intoxici^ting. 
If  the  bottle  contained  the  brand  of  whisky 
noted  on  the  label,  as  to  which  Hurd  testi- 
fled,  there  was  no  error,  according  to  the  de- 
cisions of  this  court,  in  sustaining  the  motion 
to  exclude.  16  R.  C.  L.  376 ;  note,  48  H  B. 
A.  (N.  S.)  802.  The  term  "spirituous  liquors," 
as  used  in  the  statute,  includes  all  forms  of 
whisky.  The  same  role  applies  with  equal 
force  and  effect  to  wines,  without  distinction 
or  discrimination  as  to  their  intoxicating 
quality,  or  character,  or  the  prooess  of  dis- 
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tillation  or  fermentation  by  wUch  they  are 
produced,  if,  strictly  speaking,  they  are  the 
usual  commercial  wines.  Such  wines  are 
within  the  express  definition  given  by  section 
1«  c  32a,  saying: 

"The  word  'hquors^  as  used  in  this  act  shall 
be  construed  to  embrace  all  malt,  viaous  or 
spirituous  liquors,  wine,  porter,  ale,  beer  or 
any  other  intoxicating  drink,  mixture  or  prep- 
aration of  like  nature,  and  all  malt  or  brewed 
drinks,  whether  intoxicating  or  not,  shall  be 
deemed  malt  liquors  within  the  meaning  of 
this  act,  and  all  liquids,  mixtures  or  prepara- 
tions, whether  patented  or  not,  which  will  pro- 
duce intoxication,  and  all  beverages  containing 
BO  much  as  one-half  of  one  per  centum  of  alcohol 
by  volume,  shall  be  deemed  spirituous  liquors, 
and  all  shall  be  embraced  in  the  word  'liquors^' 
as  hereinafter  used  in  this  act" 

Here  the  Legislature  has  given  a  broad, 
general,  and  comprehensive  definition  of  the 
drinks  and  beverages  the  sale  and  transpor- 
tation or  carriage  of  which  from  one  place  to 
another  within  the  state  the  statute  denounce 
es  as  imlawful,  and  a  violation  thereof  pun- 
ishable by  fine  and  imprisonment.  The  sale 
of  any  drink  or  beverage  thus  defined  oomes 
within  the  prohibition  of  the  law. 

[4]  If,  therefore,  the  beverage  carried  hy 
defendant  and  by  him  delivered  to  Davidson 
had  been  whisky,  (m:  any  one  of  the  commer-. 
dal  brands  of  wine  produced  by  the  ordinary 
process  of  fermentation,  it  clearly  would  be 
within  the  statutory  inhibition.  Such  wines 
are  included  in  the  term  '^intoxicating  liq- 
uors" as  so  defined,  and  to  sell  or  carry  them 
from  one  place  to  another  within  this  state  la 
an  offense  punishable  by  law,  and  to  Justify 
a  conviction  nothing  more  need  be  proved 
than  the  sale  or  transportation  of  some  one 
or  more  of  such  brands.  Sawyer  v.  Bottl,  147 
Iowa,  453,  124  N.  W.  787,  27  L.  R.  A.  (N.  S.) 
1007;  15  B.  O.  Lu  380/  But,  though  the  term 
"wine,"  as  used  in  section  1  and  there  de- 
fined as  an  intoxicating  liquor,  clearly  in- 
cludes all  the  commercial  brands,  it  cannot. 
In  the  absence  of  words  indicating  an  intent 
on  the  part  of  the  Legislature  to  give  it  a 
broader  meaning,  reasonably  be  construed  to 
include  within  its  scope  all  forms  of  beverage 
to  which  the  term  ''wine"  is  often  loosely  ap- 
plied. Some  of  such  noncommercial  bever- 
ages no  doubt  are  intoxicating,  whilie  others 
may  be  only  nonintoxicating  fruit  Juices. 
Since  we  cannot  reasonably  construe  the 
term  "wine"  as  used  in  the  statute  to  in- 
clude the  latter  forms,  they  fall  within  its 
condemnation  only  in  so  far  as  they  are  in- 
cluded within  the  phrase  "or  any  other  in- 
toxicating drink,  mixture  or  preparation  of 
like  nature,"  thus  making  the  question  of 
their  intoxicating  quality  one  of  fact  in  each 
case.  State  r.  Durr,  CO  W.  Va.  257,  71  S.  B. 
767,  46  L.  K.  A.  (N.  S.)  764:   Lold  v.  State, 


r  104  Ga.  726,  80  8.  BL  049.  The  case  of  State 
V.  Durr  is  cited  only  for  the  proposition  Just 
stated.  Other  principles  therein  enunciated 
may  be  subject  to  qualification  and  restric- 
tion since  the  enactment  of  section  1»  c  32a. 
Ck>de  1016,  for  the  Legislature  in  that  section 
expressly  defines  as  Intoxicating  the  liquors 
therein  enumeratedt  while  the  statute  involv- 
ed in  the  Durr  Case  (section  1,  c.  32,  Ck)de 
1906)  did  not  so  define  theuL  Nothing  said 
herein,  however,  should  be  construed  as  cast* 
ing  doubt  upon  the  power  of  the  Legislature, 
as  an  aid  in  the  enforcement  of  the  proliibi- 
tion  laws  of  the  state,  to  prohibit  the  sale  or 
transportation  of  a  beverage  which  hi  fact  is 
not  intoxicating  by  declaring  it  shall  be 
deemed  an  intoxicating  liquor.  Saviryer  v. 
Botti,  supra.  Section  1.  c,  d2a,  Oode  1916,  ex- 
pressly states  that  an  malt  or  brewed  drinks, 
whether  intoxicating  or  not,  shall  be  deemed 
malt  liquors  within  the  meaning  of  the  act; 
but  the  drink  delivered  by  def^idant  to  Da- 
vidson, assuming  it  not  to  have  been  whisky, 
as  the  label  on  the  bottle  indicated  it  to  he, 
was  a  fermented,  not  a  malt  or  brewed,  drink. 

[6, 6]  Where  it  becomes  necessary  for  the 
state,  in  a  prosecution  for  an  alleged  viola- 
tion of  the  provisions  of  section  7,  c.  32a,  to 
establish  the  intoxicating  quality  of  the  llq- 
nor  carried,  because  not  included  within  the 
enumeration  of  liquors  declared  by  the  stat- 
ute to  be  intoxicating,  It  may  do  so  by  testi- 
mony of  a  general  nature,  or  by  establishing 
through  chemical  analysis  that  the  bererage 
contains  so  much  as  one-half  of  1  per  cent 
of  alcohol  by  volume.  The  last  dause  of  sec- 
tion 1,  c.  ^a,  provides  that  any  beverages 
containing  widx  alcoholic  percentage  shall  be 
deemed  spirituous  liquors.  The  term  "spirit- 
uous liquor,"  is  used  and  defined  by  the  Legis- 
lature in  the  first  part  of  the  section  as  a 
prohibited  intoxicant,  and  therefore,  if  the 
proof  should  show  the  contexts  of  the  bottle 
to  contain  such  proportion  of  alcohol.  It 
would  constitute  an  intoxicating  liquor  as  so 
defined.  Since  the  state  elected  to  prove  its 
intoxicating  quality  by  the  former  method, 
rather  than  by  establishing  the  percentage 
basis,  proof  of  a  similar  general  nature  of- 
fered by  defendant  in  rebuttal  was  material, 
and  the  court  erred  in  excluding  it;  for 
whether  it  was  Intoxicating  was  a  question 
of  fact  for  Jury  ascertainment,  and  not  of 
law  for  the  court  The  fact  that  the  seller 
or  purveyor  of  Intoxicating  liquor  believed  it 
to  be  nonintoxicating  is  no  def  eise.  Woollen 
ft  Thornton,  Law  of  Intoxicating  Liquors,  | 
667. 

So  far  as  the  instructions  given  and  refus- 
ed accord  with  the  principles  herein  enunciat- 
ed, they  were  properly  given  or  improperly 
refused,  as  the  case  may  be.  Our  order, 
therefore,  will  reverse  the  Judgment,  and  re- 
mand the  case  for  retrisL 
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Dec.  5,  1910.) 

(SyUaJnu  by  the  Court.) 

1.  EiaNBNT  DOlCAiN  <$=s>191(d)— SiTFnOIBNOY 
OF  ALLBGATIOIVS  AS  TO  PUBUC  U8B  AND  1TB- 
CE8SITT. 

A  petition  filed  by  a  municipal  corporation 
to  condemn  land  for  street  purposes,  which  al- 
leges that  the  lands  proposed  to  be  taken  are  to 
be  used  for  the  purpose  of  widening  a  certain 
street,  and  that  when  so  widened  said  street 
will  be  used  as  a  public  street,  and  that  the 
mid  lands  so  proposed  to  be  condemned  are 
necessary  for  that  purpose,  sufficiently  alleges 
the  public  character  of  the  use  to  which  It  is 
proposed  to  appropriate  the  land  and  the  ne- 
cessity therefor. 

2.  Eminsnt  domain  ^=s»102  ^  Plea  suni- 

GIBNT   TO    PUT    IN    IBBUS    THX    FUBP08B    OF 
PVBUO  AUTHOBITISB. 

In  such  a  proceeding  a  plea  which  denies 
that  the  applicant  intends  to  appropriate  the 
land  proposed  to  be  taken  to  the  widening  of 
the  street,  as  alleged  in  the  petition,  sufficient- 
ly puts  in  issue  the  purpose  of  the  public  au- 
thorities in  this  regard,  and  is  properly  allow- 
ed to  be  filed. 

8.  Municipal  gobfobations  ^=9821(2)  —  Rb- 
▼lew  of  dbtebmination  of  necessitt  of 

widening  8TBEET. 

The  necessity  for  widening  a  dty  street  Is 
a  matter  committed  to  the  local  authorities  of 
the  municipality,  and  the  decision  of  this  ques- 
tion by  such  authorities  will  not  be  interfered 
with  by  the  courts,  unless  it  is  made  to  appear 
that  they  acted  capridoosly,  frandolently,  or  in 
bad  faith. 

Certified  Qnestionfl  from  drcQlt  Court,  Ca- 
bell County. 

Proceeding  by  the  City  of  Huntington 
against  the  Frederick  Holding  Company  and 
others  for  condemnation  of  land  for  widen- 
ing a  street  Motion  to  strike  pleas  sustained 
as  to  three  of  four  pleas,  and  the  propriety 
of  such  action  certified  to  the  Supreme  Court 
of  Appeals.    AfiArmed. 

Deegan  ft  Boman,  of  Huntington,  for  plain- 
tiff. 

Williams,  Soott  ft  Lovett  and  Wm.  B. 
Thompson,  all  of  Huntington,  for  defendants 

BITZ,  J.  The  petitioner  by  this  proceed- 
ing seeks  to  condemn  a  strip  of  land  on  either 
side  of  one  of  its  streets,  known  as  Fifth 
avenue^  for  the  purpose  of  widening  the 
same.  It  is  alleged  in  the  petiti(m  that  a 
large  number  of  the  property  owners  have 
agreed  with  the  dty  to  convey  the  land  nec- 
essary to  be  taken  from  them  for  said  pur- 
pose, but  that  the  petitioner  is  unable  to 


agree  with  the  defendants  here  for  the  in- 
terest owned  by  them,  making  necessary  this 
proceeding  to  acquire  the  same  by  exercis- 
ing the  power  of  eminent  domain.  Defend- 
ants demurred  and  moved  to  quash  the  peti- 
tion, and  upon  their  demurrer  and  motion  to 
quash  being  overruled  by  the  court  they  filed 
four  pleas.  On  motion  to  strike  out  these 
pleas,  and  each  of  them,  the  court  refused 
to  fitlike  out  plea  No.  1,  but  sustained  tne  mo- 
tion as  to  pleas  Nos.  2,  8,  and  4,  and  the 
propriety  of  this  action  is  certified  to  this 
court 

[1  ]  The  grounds  for  the  demurrer  and  mo- 
tion to  quash  the  petition,  as  stated  in  the 
court's  certificate,  was  that  it  is  not  alleged 
that  Fifth  avenue  is  a  public  street,  and  that 
the  plaintiff  desires  to  acquire  the  land 
sought  to  be  taken  for  use  as  a  public  street, 
and  that  said  land  is  not  necessary  for  the 
use  of  the  public  as  a  street.  We  find  no 
merit  in  these  contentions,  inasmuch  as  the 
applicant  in  express  terms  alleges  that  it 
intends  to  use  the  piece  or  parcel  of  land 
proposed  to  be  ttikeax  for  widening  Fifth 
avenue,  and  that  when  so  widened  said  street 
will  be  used  as^a  public  street,  and  that  the 
real  estate  proposed  to  be  taken  is  necessary 
for  such  purpose.  This  Is  a  clear  and  un- 
equivocal averment  of  aU  ttiat  is  required 
in  this  regard. 

[2]  I^lea  No.  1  denies  that  the  plaintiff 
seeks  to  acquire  the  land  proposed  to  be  tak- 
en in  this  proceeding  for  the  purpose  of  wid- 
ening Fifth  avenue,  or  for  the  purpose  of 
using  said  land  as  a  public  street  It  is 
conceded,  of  course,  tiiat  the  plaintiff  could 
not  condemn  this  land  for  a  purely  private 
purpose.  The  public  purpose  alleged  in  the 
petition  is  its  use  In  widening  one  of  the  pub- 
lie  thoroughfares  of  the  dty.  The  plea  de- 
nies that  this  is  the  purpose  for  which  the 
land  is  intended  to  be  appropriated,  and 
should  the  plaintiff  fall,  upon  the  issue  made 
upon  this  allegation,  to  prove  that  this  is  its 
purpose,  and  should  it  appear  that  it  intends 
to  appropriate  the  land  to  some  entirely  pri- 
vate purpose,  then  the  right  to  condemn 
would  have  to  be  denied.  We  think  this 
plea  properly  puts  In  issue  the  allegation  of 
the  petition  that  the  dty  proposes  to  take 
this  land  for  the  purpose  of  widening  one  of 
its  public  streets,  and  that  the  court  did  not 
err  in  refusing  to  strike  out  the  same. 

Plea  No.  2  alleges  that  in  the  deeds  con- 
veying to  the  owners  thereof  the  lots*  front- 
ing on  either  side  of  Fifth  avenue^  within 
the  limits  in  whldi  It  is  proposed  to  be  wid- 
ened, each  have  therein  a  covenant  provid- 
ing for  an  open  court  15  feet  in  depth,  ex- 
tending the  entire  width  of  each  of  said  lots; 
that  the  plaintiff  lias  erected  its  own  dty 
building  upon  one  side  of  Fifth  avenue,  and 
has  built  the  same  back  15  feet  from  the 
property  line  under  this  limitation;  that  the 
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city  commlsslonen  bare  conceiyed  the  idea 
that  other  parties  owning  lots  upon  the  same 
Bide  of  Fifth  avenue  as  that  upon  which  the 
city  building  is  situate  may  construct  store- 
rooms or  build  houses  extending  out  to  the 
street  line,  and  obstruct  the  view  from  the 
dty  building,  and  thereby  depreciate  its  val- 
ue; and  that,  having  this  idea,  said  city  com- 
missioners conceived  the  view  of  widening 
said  Fifth  avenue  an  additional  15  feet  as 
a  means  of  preventing  the  obstruction  of  the 
view  from  its  city  building.  Without  decid- 
ing whether  or  not  the  city  would  have  a 
right  to  condemn  land  for  the  purpose  of 
preventing  the  view  from  its  municipal  build- 
ing from  being  obstructed.  It  suffices  to  say 
in  regard  to  this  plea  that  it  is  not  alleged 
that  that  was  the  sole  motive  actuating  the 
commissioners.  It  is  only  alleged  that  they 
had  that  view  in  mind  when  they  determined 
to  widen  the  street.  Having  such  a  motive 
and  purpose  does  not  at  all  exclude  the  idea 
that  they  may  also  have  had  an  entirely  dif- 
ferent purpose  which  likewise  actuated  and 
influenced  them  in  coming  to  a  conclusion. 
We  are  therefore  of  opinion  that  this  plea 
was  properly  rejected. 

Plea  No.  8  avers  that  the  plaintiff  is  a 
municipal  corporation;  that  its  charter  con- 
tains certain  limitations,  which  it  cannot  ex- 
ceed in  the  matter  of  laying  levies  and  col- 
lecting taxes;  that  it  has  a  large  bonded  in- 
debtedness, and  that  in  order  to  meet  the 
interest  on  its  bonded  indebtedness,  and  to 
provide  a  sinking  fund  to  pay  the  same  at 
maturity,  and  to  pay  the  current  expenses  of 
running  the  government  of  said  dty,  and  for 
the  making  of  many  public  improvements  of 
an  imperative  nature,  all  of  the  available 
funds  will  be  required;  and  that  therefore 
the  city  has  no  funds,  and  has  no  way  to  raise 
funds,  with  which  to  pay  for  the  land  imto- 
posed  to  be  taken  in  this  proceeding.  This 
plea  admits  that  the  city  has  funds,  and  may 
acquire  funds  for  the  purpose  of  making  pub- 
lic improvements  of  an  imperative  nature. 
The  city  authorities  are  the  sole  judges  of 
the  application  of  their  funds  for  public  im- 
provements, so  long  as  they  act  within  the 
limitations  prescribed  by  law.  It  may  be 
that  the  city  authorities  consider  the  widen- 
ing of  this  street  one  of  these  public  im- 
provements of  an  imperative  nature,  and  of 
more  importance  to  the  public  than  some  of 
the  other  improvements  to  which  the  defend- 
ants itiink  that  the  public  funds  should  be 
applied.  Without  deciding  whether  or  not 
the  plea  would  be  good,  if  it  were  averred 
that  the  plaintiff  did  not  have  the  money,  and 
could  not  acquire  the  same  by  taxation  to 
pay  for  the  land,  this  plea  admits  by  the 
statement  above  referred  to  that  the  city  has 


this  money,  and  it  is  simply  a  question  of 
whether  it  shall  be  applied  to  this  improve- 
ment or  some  other  improvement  which  the 
defendants  consider  of  more  imi)ortance.  The 
action  of  the  court  in  rejecting  the  plea  was 
therefore  proper. 

[3]  Plea  No.  4  alleges  in  effect  that  the 
public  necessities  do  not  require  the  widening 
of  Fifth  avenue.  That  the  dty  of  Hunting- 
ton is  authorized  to  condemn  land  for  street 
purposes  is  not  questioned,  and  it  is  held  with 
practical  unanimity  that  where  a  public  cor- 
poration is  authorized  to  condemn  land  for  a 
particular  purpose,  and  no  limitation  is  plac- 
ed by  the  Legislature  upon  the  amount  of 
land  necessary  for  audi  purpose^  the  author- 
ity having  the  right  to  exercise  the  power 
must  determine  the  amount  necessary.  Un- 
der such  a  power  the  amount  or  width  of  land 
which  it  is  proposed  to  condemn,  unless  lim- 
ited by  law,  is  to  be  determined  by  the  mu- 
nidpal  corporation,  or  the  proper  authoritlea 
thereof,  and  so  long  as  sudi  authorities  act 
in  good  faith,  net  capridously,  and  without 
fraud,  their  action  will  not  be  reviewed  by 
the  courts.  As  to  what  the  public  necessities 
require  in  the  way  of  the  width  of  streets  or 
extension  of  streets  involves  questions  upon 
which  differences  necessarily  arise,,  but  these 
questions  are  for  the  determination  in  the 
first  instance  of  the  legislative  authority  hav- 
ing the  right  to  condemn.  It  is  entirdy  prop- 
er, and  it  is  frequently  the  case,  that  such 
legislative  authorities,  including  municipal 
councils,  hear  parties  interested  upon  these 
questions,  and  after  such  hearings  determine 
the  necessity  for  such  improvement  as  It  is 
authorized  to  make^  the  extent  to  which  it  is 
necessary  to  take  land  therefor,  or  the  lo- 
cation thereof,  and  when  this  question  has 
been  dedded  by  the  legislative  authority  it 
cannot  be  reviewed  by  the  courts,  in  the  ab- 
sence of  a  showing  that  such  decision  is  ca- 
pridous,  or  was  made  fraudulently,  or  in  bad 
faith.  15  Gyc.  p.  632  et  seq.;  10  R.  a  li. 
title,  ''Eminent  Domain,*'  {  158;  Nichols  on 
Eminent  Domain,  |  833;  Pittsburg  Hydro- 
Eaectric  Co.  v.  Liston,  70  W.  Va.  83,  73  S.  B. 
86,  40  L.  R.  A.  (N.  S.)  602;  Chicago  &  North- 
western Ry.  Co.  V.  City  of  Morrison,  195  lU. 
271,  63  N.  E.  96;  little  Miami  ft  Columbus  ft 
Zenia  R.  R.  Co.  v.  City  of  Dayton,  23  Ohio 
St  510.  There  Is  no  suggestion  in  the  plea 
that  the  dty  authorities  acted  fraudulently 
or  in  bad  faith  in  determining  to  widen  this 
street,  nor  do  the  facts  alleged  in  the  plea 
suggest  that  their  action  is  capridous  or  nn- 
reasonable.  This  being  so,  the  court  below 
properly  rejected  the  plea. 

The  action  of  the  circuit  court  upon  all  of 
the  questions  certified  was  proper,  and  we  an- 
swer  the  same  accordingly. 
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McGBAW  et  aL  v.  MORGAN  et  aL 
(No.  8586.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Dec  5,  1919.) 

(ByUabus  hy  the  Court,) 

1.  MoBTOAOES  ^=>346— Necessity  of  asgobb- 

TAININO  AHQUNT  OF  DEBT  BEFOBB  BALK. 

Before  a  sale  under  a  deed  of  trust  to  se- 
cure the  payment  of  money  may  properly  be 
had,  the  amount  of  the  debt  secured  should  be 
definitely  ascertained,  and  if  the  trustee  re- 
fuses or  fails  to  discharge  his  duty  in  this  re- 
spect, any  party  likely  to  suffer  loss  and  injury 
by  his  default  may  apply  to  a  court  of  equity 
for  appropriate  relief. 

2.  Appeal  and  ebbob  ^3»1207(4)— Action  be- 
low AFTEB  BEICAND  CONSISTENT  WITH  FOB- 

USE  DECISION   ON  APPEAL. 

But  where  this  court  upon  appeal  in  such 
a  case  reinstates  an  injunction  dissolved  by  the 
circuit  court,  which  the  latter  awarded  upon  a 
bill  filed  to  enjoin  a  sale  advertised  to  be  made 
by  the  trustee  in  a  deed  to  secure  several  notes, 
after  a  hearing  of  the  cause  upon  the  merits 
fuUy  developed  by  proof  and  disclosures  by 
answers  as  to  the  ownership  of  such  notes  and 
the  credits  to  which  plaintifls  are  entitled  by 
way  of  payments,  the  circuit  court  does  not 
err  in  entering  a  decree  perpetuating  the  in- 
junction as  to  one  of  the  notes,  and  dissolving 
it  and  dismissing  the  bill  as  to  the  others ;  such 
action  on  its  part  being  consistent  with  the  de- 
cision rendered  by  this  court  upon  the  former 
appeaL 

(Additional  ByOabuM  ly  Editorial  Btaff.) 

3.  MOBTGAOES  ^=5>338— Equitablb  intebfeb- 

ENCE  WITH  POWEBB  OF  TBUBIEE  IN  DEED  OF 
TBT78T. 

Ordinarily  equity  wiH  not  interfere  with  the 
orderiy  exercise  of  powers  vested  in  a  trustee  in 
a  deed  to  secure  debts. 

4.  MOBTOAOES  ^=>361— TbUST  INSTBTTHENT  A8 

OOYEBNINQ  TEBICS   OF  SALE. 

The  terms  and  conditions  of  the  sale  are 
to  be  governed  by  the  trust  instrument  itself. 

Appeal  from  Circuit  Court,  'laylor  County. 

Bill  for  injunction  by  Mary  B.  McGraw 
and  others  against  William  Morgan,  trustee, 
and  others.  From  an  order  of  the  circuit 
court,  after  remand,  perpetuating  the  injunc- 
tion reinstated  by  the  Supreme  Court  of  Ap- 
peals, and  dissolving  injunction  as  to  other 
appellees,  and  dismissing  the  cause  as  to 
them,  plaintiff  Mary  B.  McGraw  appeals. 
Affirmed. 

John  O.  St  Qalr,  of  Grafton,  tor  appe- 
lant 

O.  B.  Wyckofl  and  W.  B.  Dent,  both  of 
Grafton,  for  appellees. 

LYNCH,  J.  Upon  renuind  of  the  cause 
after  an  adjudication  of  the  merits  of  the 
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controversy  upon  a  former  appeal  from  the 
decree  dissolving  the  injunction  and  dis- 
missing the  suit,  the  opinion  in  which  is 
reported  in  fa  W.  Va.  331,  94  S»  E.  370. 
the  circuit  court  entered  an  order  now  before 
us  on  this  appeal  by  the  same  appellants, 
whereby  the  court  prepetuated  the  injunc- 
tion reinstated  by  this  court,  inhibiting  the 
sale  of  the  lands  of  Mary  B.  McGraw,  con- 
veyed by  her  in  trust  to  secure  payment  of 
12  $2,500  notes,  so  far  as  the  injunction 
related  to  the  note  held  by  the  First  Nation- 
al Bank  of  Grafton  in  violation  of  the  pur- 
poses of  the  trust,  and  without  the  author- 
ity and  contrary  to  the  intention  for  which 
they  were  executed,  as  this  court  determin- 
ed, an^  awarded  appellants  costs  against 
First  National  Banlc  of  Grafton,  but  dis- 
solved the  injunction  as  to  each  of  .the 
other  appellees,  in  so  far  as  it  restrained  the 
sale  of  the  trust  subject  for  payment  of  the 
other  notes,  dismissed  the  cause  as  to  them, 
and  awarded  costs  against  appellants. 

This  decree,  appellants  say,  is  erroneous, 
in  that  it  ignores  or  disregards  the  holding 
of  this  court;  but  in  what  particular  the 
court  committed  error  they  do  not  point  out 
with  precision  or  definiteness.  The  assign- 
ments are:  The  dissolution  in  part  of  the 
Injunction  reinstated  by  this  court  upon  the 
first  appeal;  the  failure  to  ascertain  the 
debts  secured  by  the  deed  of  trust;  dismiss- 
ing the  Wl  as  to  all  the  dtfendants  ex- 
cept First  National  Bank  of  Grafton,  O.  J. 
Fleming,  cashier,  W.  A.  Beavers,  president, 
and  William  Morgan,  trustee  as  to  whom  the 
injunction  was  perpetuated. 

The  sole  question  presented  is  whether 
the  court  below  in  Its  decree  correctly  con- 
strued and  acted  in  conformity  with  the 
opinion  and  mandate  of  this  court  on  the 
former  appeal.  The  opinion  clearly  shows 
that  as  to  11  of  the  notes  secured  by  the 
deed  of  trust  there  could  be  no  question 
of  the  right  of  the  respective  holders  there- 
of to  proceed  to  enforce  them  by  a  sale  of 
the  trust  property.  At  page  831  of  81  W. 
Va.  (94  S.  E.  871)  it  Is  said: 

'The  issues  on  this  bill  to  enjoin  a  sale  un- 
der a  deed  of  trust,  for  uncertainty  in  the 
amount  of  the  debt  actually  secured  by  it,  have 
been  narrowed  down  to  one  of  the  12  $2,500 
negotiable  notes  mentioned  and  described  in  it" 

Again  at  page  832  of  81  W.  Va.  (94  S.  B. 
871): 

'^n  so  far  as  the  decrees  complained  of  pro- 
tect the  holders  of  those  notes  [the  eleven], 
they  are  manifestly  right." 

Finally  on  page  834  of  81  W.  Va.  (^  S. 
B.  372): 

''As  developed,  the  cause  discloses  purpose  on 
the  part  of  the  trustee  to  sell  the  trust  deed 
subject  for  payment  of  this  note  [that  held 
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by  the  First  National  Bank  of  Graftoa],  aa  well 
as  the  others,  and  the  existence  of  a  dispute 
as  to  the  amount  of  the  debts  for  which  there 
is  right  of  sale.  •  •  •  These  conclusions  call 
for  reversal  of  the  final  decree,  reinstatement 
of  the  injunction,  an  adjudication  here  that  the 
C^rst  National  Bank  of  Grafton  has  no  title 
to  the  note  In  question,  nor  any  right  to  have 
the  property  conveyed  by  the  deed  of  trust  men- 
tioned and  described  in  the  bill  and  proceedings 
sold  to  pay  the  same,  and  remand  of  the  cause 
for  further  proceedings  therein." 

The  court  thus  has  adjudicated  the  rights 
of  the  holders  of  the  U  notes,  and  the  proof 
respecting  them,  to  be  "perfectly  dear  and 
conclusive,"  and  has  found  that,  "in  so  far 
as  the  decrees  complained  of  [dissolving  the 
injunction]  protect  the  holders  of  those  notes, 
they  are  manifestly  right"  It  was  only 
the  enforcement  of  the  note  held  by  the 
First  National  Bank  of  Grafton  that  was 
enjoined  by  the  former  decree  of  this  court 
The  circuit  court  has  acted  in  accordance 
therewith  in  perpetuating  the  injunction 
against  enforcement  of  the  latter  note,  and 
In  dissolving  It  and  dismissing  the  bill  in 
so  far  as  It  relates  to  the  other  notes. 
Though  the  original  and  several  amended 
bills  did  allege  appellants'  want  of  accurate 
knowledge  of  the  disposition  of  the  proceeds 
of  all  the  notes  and  the  credits  indorsed 
thereon,  or  to  which  they  are  entitled,  and 
demanded  a  disclosure  as  to  these  facts  by 
each  of  the  defendants  in  their  answers, 
which  disclosure  was  made,  there  is  in  the 
record  no  evidence  bearing  upon  this  sub- 
ject, except  the  general  and  indefinite  ob- 
servation and  statement  of  GoL  McGraw 
that  he  did  not  know  who  held  any  of  the 
notes,  except  the  one  claimed  by  the  First 
National  Bank  of  Grafton.  Judged  by  the 
testimony,  the  whole  controversy  centered 
about  that  note.  Its  right  to  participate  in 
the  proceeds  to  be  derived  from  the  sale  of 
the  trust  subject  was  the  principal  matter 
about  which  there  was  disagreement  of  a 
substantial  character.  Begarding  that  right 
the  parties  interested  introduced  the  proof 
found  in  -  the  record  dealt  with  upon  the 
first  appeal.  Bespecting  the  11  notes,  the 
court  said  the  proof  was  perfectly  clear  and 
conclusive,  and  the  decree  of  the  lower  court 
protecting  the  holders  thereof  manifestly 
rights 

While  it  is  true  that,  before  a  sale  un- 
der a  deed  of  trust  to  secure  the  payment  of 
money  may  properly  be  had,  the  amount  of 
the  debt  secured  should  be  definite  fixed, 


and  that,  If  the  trustee  refuses  or  fiUls 
to  discharge  his  duty  in  this  respect,  any 
party  likely  to  suffer  loss  or  injury  by  his 
default  may  apply  to  a  court  of  equity  for 
appropriate  reUef  (10  Bna  Dig.  92),  yet  on 
the  former  appeal  the  amount  of  the  debt 
secured  was  a  question  in  issue,  and  the 
court  found  no  uncertainty  in  the  proof  as 
to  the  11  notes.  An  opportunity  for  full 
hearing  upon  the  issues  raised  by  appellants 
was  then  afforded  them,  and  the  finding  of 
the  court  upon  the  proof  offered  must  be  tak- 
en as  conclusive.  Neither  party  to  the  cause 
appears  then  to  have  expressed  a  desire  or 
intention  to  introduce  further  testimony 
toudiing  the  issues  involved,  and  the  sup- 
plementary record  contains  nothing  but  the 
decree  entered  in  conformity  with  the  opin- 
ion and  mandate  of  this  court  The  dis- 
solution of  an  injunction  awarded  upon  a 
bill  alleging  necessity  for  judicial  ascertain- 
ment of  the  claimants  of  notes  secured  by  a 
rleed  of  trust  about  to  be  enforced  at  the 
instance  of  the  beneficiaries  by  a  sale  of 
the  land  incumbered,  and  of  creaits  that 
ought  to  be,  but  are  not,  indorsed  thereon 
or  recognized  bj'  holders  of  the  notes  as- 
proper  and  legitimate,  and  of  the  administra- 
tion of  the  trust  under  the  inmaediate  su- 
pervision and  centred  of  the  court,  is  not 
eiToneous,  where  there  Is  an  express  find- 
ing that  the  proof  respecting  the  notes  is 
sufficient  to  remove  any  doubt  or  uncertainty 
respecting  the  amount  due  thereon,  and  in. 
the  absence  of  proof  showing  misconduct 
on  the  part  of  the  trustee  in  the  discharge 
of  some  duty  intrusted  to  him,  or  the  ex- 
istence of  such  complications  or  conditions 
as  necessitate  equitable  intervention  to  pro- 
tect the  interests  of  one  or  more  of  the 
parties  concerned  in  the  enforcement  of  the 
trust  Lallance  v.  Fisher,  29  W.  Va.  612, 
2  S.  B.  7T5;  Bighter  v.  Biley,  42  W.  Va. 
633,  26  S.  E.  357.  OrdUiarily  equity  wiU  not 
interfere  with  the  orderly  exercise  of  powers 
vested  In  a  trustee  in  a  deed  to  secure  d^ts. 
Kester  ▼.  Alexander,  47  W.  Va.  329,  34  8. 
E.  819.  There  being  no  impediments,  so  far 
as  the  11  notes  are  concerned,  that  would 
hinder  or  render  hazardous  a  sale  of  the- 
property  pursuant  to  the  trust  deed,  no  basis 
for  the  continuance  of  the  injunction  exist- 
ed, and  it  was  properly  dissolved.  The  terms 
and  conditions  of  the  sale  are  to  be  govem- 
e^  by  the  trust  Instrument  itself.  Abney* 
Barnes  Co.  v.  Davy-Pocahontas  Coal  Co* 
83  W.  Va.  292,  98  S.  E.  298. 
Perceiving  no  error,  we  affirm  the  decree^- 
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LBWIS,  HUBBABD   &  CO.  v.  LOUGHRAN 
(BJE3II4LEY,  Interyener).     (No.  3916.) 

(Sapreme  Court  of  Appeals  of  West  Virsixiia. 

Dec.  5, 1919.) 

{SyUahu9  hy  the  Oouri,) 

1.  FBAUDXTIiENT  CONVBTAKCES  ^=»47— SaLB  OF 
LUNCH  WAGON  NOT  WITHIN  BULK  SALES 
ACJT. 

The  sale  of  a  lunch  wagon,  together  with 
the  furniture,  fixtures,  appliances,  and  sup- 
plies kept  on  hand  for  its  operation,  is  not 
void  as  to  creditors  for  failure  to  comply  with 
the  provisions  of  the  Bulk  Sales  Law,  section 
3a  of  chapter  74  of  the  Code  1918  (Code,  c 
74,  SS  3a«  I,  3a.  U  [sees.  3832,  3833]).  Such  a 
business  does  not  come  within  the  purview  of 
that  act 

(AddiHonal  Byllabus  hy  Bditorial  Staff,) 
2.  Fraudulent  convbtances  «9=»47-— Fukni- 

TURE  AND  HXTUBES  NOT  **0TOCK  OF  MER- 
CHANDISE" WITHIN  Bulk  Sales  Act. 
Furniture,  fixtures,  and  appliances  neces- 
sarily employed  in  the  conduct  of  business  are 
not  included  within  the  meaning  of  "stock  of 
merchandise  or  any  part  thereof,"  as  used  in 
Bulk  Sales  Act  (Code  1918,  c.  74,  (  Qa  [Code, 
e.  74,  §§  3a.  I,  8a.  II  (sees.  3832,  3833)]). 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  Second  Series,  Stock  of  Merchan- 
dise.] 

EIrror  to  Circait  Coort,  E^anawha  Comity. 

Suit  by  Lewis,  Hubbard  &  Ck).,  against 
James  Loughran,  with  intervention  by  G.  A. 
Rellley.  Judgment  for  plaintiff  was  reversed 
in  the  circuit  court  on  a  writ  of  error  and 
tbe  property  discharged  from  the  lien  of  an 
attachment,  and  plaintiff  brings  error.  Af- 
firmed. 

Payne,  Minor  &  Bouchelle,  of  CSiarleston, 
for  plaintiff  in  error. 

Horan  &  Pettigrew,  of  Charleston,  for  de- 
fendant in  error. 

BITZ,  J.  Prior  to  the  institution  of  this 
suit,  the  defendant  owned  and  operated  a 
lunch  wagon  in  the  city  of  Charleston,  and 
became  indebted  to  the  plaintiff  for  supplies 
used  in  the  conduct  of  that  business. '  On  the 
27th  of  July,  1918,  he  sold  his  lunch  wagon, 
including  the  furniture  and  appliances  used 
by  him  in  the  conduct  of  the  business,  as  well 
as  certain  supplies  then-  on  hand,  to  one  C. 
A.  Reilley,  for  the  sum  of  $1,000,  whidi  was 
paid  tn  cash  on  the  day  of  sale,  and  Bellley 
took  from  the  defendant  a  bill  of  sale.  Sub- 
sequently, to  wit,  on  the  23d  of  August,  1918, 
the  plaintiff  brought  this  suit  in  the  inter- 
mediate court  of  Kanawha  county  for  the 
purpose  of  recovering  the  amount  due  it  by 
the  defendant,  and  in  said  suit  sued  out  an 
attachment  which  was  levied  upon  the  lunch 
wagon,   the   furniture,   fixtures,   and   appU- 
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ances  therein,  as  well  as  the  supplies  then 
on  hand  in  the  same.  Reilley  thereupon  filed 
his  petition  claiming  to  be  the  owner  of  the 
property  imder  the  sale  made  to  him  as 
aforesaid,  and  asked  that  the  same  be  dis- 
charged from  the  levy  of  the  attachment 
This  was  resisted  by  the  plaintiff  upon  the 
ground  that  the  parties  had  not  complied 
with  the  provisions  of  section  3a  of  chapter 
74,  Barnes'  Code,  known  as  the  ''Bulk  Sales 
Law,"  and  that  the  sale  was  therefore  void 
and  of  no  effect  so  far  as  the  plaintiff,  a  cred- 
itor of  Loughran,  is  concerned.  No  ques- 
tion is  raised  in  this  case  about  the  bona 
fides  of  the  sale  to  Reilley,  and  It  is  ad- 
mitted that  no  attempt  was  made  by  Reilley 
or  the  defendant  to  comply  with  the  require- 
ments of  the  Bulk  Sales  Law ;  the  sole  ques- 
tion presented  being  whether  that  law  ap- 
plies to  this  transaction.  The  intermediate 
court  held  that  the  sale  was  void  as  to  the 
plaintiff,  and  ordered  the  property  sold  in 
satisfaction  of  its  debt  Upon  a  writ  of  error 
to  the  circuit  court  of  Kanawha  county,  this 
judgment  was  reversed,  and  the  property 
discharged  from  the  lien  of  the  attachment, 
and  from  this  Judgment  plaintiff  prosecutes 
this  writ  of  error. 

[1]  The  provisions  of  the  Bulk  Sales  Law, 
so  far  as  they  are  material  to  the  contro- 
versy here,  are: 

"The  sale  in  bulk  of  any  part  or  the  whole  of 
a  stock  of  merchandise  otherwise  than  in  the  or- 
dinary course  of  trade  and  in  the  regular  and 
usaal  prosecation  of  the  seller's  business,  shall 
be  fraudulent  and  void  as  against  the  creditors 
of  the  seller,"  etc 

In  construing  this  statute  we  must  bear  ifi 
mind  that  it  is  a  restraint  placed  upon  the 
right  to  alien  property,  and  must  not  be  ex- 
tended to  include  matters  not  embraced  with- 
in its  terms.  It  wiU  be  noticed  that  the  act 
provides  that  the  sale  of  any  part  or  the 
whole  of  ft  stock  of  merchandise  otherwise 
than  in  the  ordinary  course  of  trade  shall  be 
deemed  void  as  against  creditors,  unless  com- 
pliance is  had  with  the  further  provisions  of 
the  act  Do  these  terms  include  within  the 
purview  of  the  legislation  such  a  business  as 
was  carried  on  by  the  defendant?  It  is  ap- 
parent from  the  agreed  statement  of  facts 
that  the  articles  sold  in  this  case,  so  far  as 
they  were  of  any  substantial  value,  consisted 
of  the  luncb  wagon  itself  and  the  dishes, 
cooking  utensils,  and  other  furniture  used 
in  connection  wi'th  its  operation.  Can  it  be 
said  that  the  defendant  had  these  articles 
on  hand  for  sale  in  the  ordinary  course  of 
trade,  or  in  the  regular  and  usual  prosecu- 
tion of  his  business ;  or  that  he  was  engaged 
in  sudi  a  business  as  that  he  had  any  stock 
of  goods  on  hand  at  all  for  sale  In  the  ordi- 
nary course  thereof,  or  in  the  usual  and  regr 
ular  prosecution  thereof?    His  business  was 


^aaVot  other  cases  see  same  topic  and  KBr-NUMBBR  in  all  Ke> -Numbered  DigesU  and  Indeiea 
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to  furnish  to  those  desiring  It  subsistence 
ready  for  consumption.  He  purchased  sup- 
plies in  small  quantities,  and  with  the  appli- 
ances and  apparatus  that  he  had  converted 
them  into  an  edible  condition,  and  then  served 
them  to  his  customers.  We  do  not  think  the 
statute  referred  to  has  any  application  to 
such  a  business  as  that  conducted  by  the  de- 
fendant. By  its  very  terms  it  is  made  to  ap- 
ply to  the  sale  of  a  stock  of  goods  kept  for 
sale  in  the  ordinary  course  of  the  business 
being  conducted.  Defendant  did  not  have 
any  stock  of  goods,  wares,  or  merchandise 
on  hand  for  sale,  nor  did  the  sale  in  this 
case  include  what  can  by  any  fair  implica- 
tion be  termed  a  stock  of  goods.  The  items 
of  real  value  were  not  items  that  he  had  for 
sale  in  the  ordinary  course  of  his  business. 
They  were  articles  necessary  to  the  conduct 
of  his  business;  they  were  the  means  with 
which  he  carried  it  on. 

Our  Bulk  Sales  Law  is  in  identical  lan- 
guage with  the  statute  of  the  state  of  Massa* 
chusetts  upon  this  question,  and  was  evi- 
dently taken  from  the  law  of  that  state. 
The  Supreme  Judicial  Ck>urt  of  Massachu- 
setts has  had  occasion  to  construe  the  act  In 
the  case  of  Gallus  v.  Elmer,  ld3  Mass.  106, 
78  N.  E.  772,  8  Ann.  Gas.  1067.  In  that  case 
a  party  who  had  been  conducting  a  butcher 
and  grocery  business  sold  his  fixtures,  tools, 
and  jatensils,  together  with  his  stock  of 
goods  and  merchandise,  without  complying 
with  the  requirements  of  the  act  as  to  notice. 
One  of  his  creditors  levied  upon  the  prop- 
erty, contending  that  the  sale  was  void  be- 
cause of  this  noncompliance.  The  purchaser 
replevied  from  the  officer  the  tools,  fixtures, 
and  appliances,  claiming  that  these  were  not 
included  in  the  term  "stock  of  merchandise" 
used  in  the  act,  and  that  the  sale,  so  far  as 
these  articles  were  concerned,  was  valid. 
The  court  in  passing  upon  the  question  said: 

"The  phrase  'stock  of  merchandise,'  as  used 
in  the  statute,  properly  and  naturally  describes 
articles  which  the  seller  keeps  for  sale  in  the 
usual  course  of  his  business.  It  does  not  nat- 
urally describe  fixtures.  It  would  hardly  be 
within  the  usual  course  of  business  for  a  store- 
keeper at  any  time  to  sell  his  fixtures,  and  it 
is  not  to  be  presumed  that  the  Legislature  in- 
tended to  prohibit  the  sale  of  a  fixture,  unless 
such  intent  is  clearly  expressed.  The  natural 
reading  of  the  statute  makes  it  applicable,  as 
has  been  said,  only  to  the  articles  which  in  the 
ordinary  course  of  his  business  the  seller  keeps 
for  sale,  and  that  must  be  taken  to  be  its  legal 
meaning." 

The  state  of  Georgia  has  a  bulk  sales  law 
very  much  like  the  one  in  force  in  this  state, 
and  in  the  case  of  Parham  &  Go.  v.  Potts- 
Thompson  Liquor  Go.,  127  Ga.  303,  56  S.  E. 
460,  it  was  held  that  a  sale  made  by  a  saloon 
keeper  of  his  stock  of  goods,  in  which  was  in- 
cluded his  bar  fixtures,  safes,  desks,  and 
other  appliances,  was  void  as  to  creditors, 


and  that  creditors  might  enforce  their  debts 
against,  not  only  the  stock  of  goods,  but 
against  the  fixtures.  This  holding  would 
seem  to  be  contrary  to  the  holding  of  the 
Massachusetts  court.  We  do  not  consider  It, 
however,  as  entirely  applicable  to  the  case 
we  are  considering,  for  the  reason  that  it 
appeared  in  that  case  that  by  far  the  larger 
part  of  the  subject  of  the  sale  was  the  stock 
of  goods,  wares,  and  merchandise,  and  the 
court  might  very  well  conclude  that,  where 
the  sale  was  made  in  bulk  or  the  whole  busi- 
ness as  one  item,  it  would  not  undertake  to 
separate  It  into  two  different  parts,  one  of 
which  would  be  affected  by  the  act,  and  one 
not 

In  the  case  of  Gooney,  Eckstein  &  Go.  v. 
Sweat,  133  Ga.  611,  66  S.  B.  267,  25  L.  B.  A. 
(N.  S.)  758,  It  was  held  that  a  sale  of  sub- 
stantially aU  of  the  lumber  manufactured  by 
one  operating  a  sawmill  did  not  come  with- 
in the  terms  of  the  act;  the  court  coming  to 
the  conclusion  that  a  person  operating  a 
sawmill,  where  trees  were  manufactured  in- 
to lumber  and  then  sold,  is  not  within  the 
purview  of  the  law,  though  he  sells  substan- 
tially all  of  his  manuftictured  product  at  <Hie 
time  to  one  person. 

In  the  case  of  Off  v.  Morehead,  235  IlL 
40,  85  N.  E.  264,  20  L.  B.  A.  (N.  S.)  167,  126 
Am.  St.  Rep.  184,  14  Ann.  Gas.  434,  the  Su- 
preme Gourt  of  Illinois  held  an  act  similar 
to  our  Bulk  Sales  Law  xmconstitutional,  but 
in  the  discussion  declared  that  such  an  act 
had  no  application  to  a  sale  by  a  hotel  keeper 
of  his  entire  business,  or  the  property  there- 
in. Of  course,  that  was  not  a  point  of  deci- 
sion in  that  case,  and  is  only  pertinent  as 
showing  what  tliat  court  would  likely  have 
held  had  the  act  been  held  to  be  constltu- 
tidnal. 

The  state  of  Michigan  has  an  act  much 
broader  than  our  own,  in  that  It  renders  void 
as  to  creditors,  not  only  the  sale  of  the 
whole  or  any  part  of  the  stock  of  merchan- 
dise, but  the  fixtures  and  appliances  used  in 
connection  with  the  business,  except  when 
such  sale  is  made  in  the  ordinary  course  of 
such  business.  In  the  case  of  Dbwen  v. 
Quigley,  165  Mich.  337,  130  N.  W.  690,  34  L. 
R.  A.  (N.  S.)  218,  the  Michigan  Supreme 
Gourt,  in  construing  that  act  in  connection 
with  the  sale  of  a  coal  business  held: 

"The  horses,  wagons,  harness,  screens,  shovels, 
baskets,  chutes,  desk,  and  safe  used  in  trans- 
acting a  coal  business  are  not  fixtures,  within 
the  meaning  of  a  bulk  sales  law  forbidding  the 
sale  of  a  stock  of  merchandise  'and  the  fixtures 
pertaining  to  the  conduct  of  said  business,'  oth- 
erwise than  in  the  ordinary  course  of  trade, 
without  giving  notice  to  creditors." 

The  Supreme  Gourt  of  Washington  has 
had  occasion  to  consider  an  act  similar  to 
ours  on  more  than  one  occasion.  In  the  case 
of  Plaas  V.  Morgan,  36  Wash.  160,  178  Pac 
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784,  It  was  held  that  the  act  applied  to  a  sale 
of  all  the  goods,  wares,  and  merchandise  ot 
a  person  engaged  in  conducting  a  boarding 
house  and  restaurant.  The  act  in  that  case 
Is  not  in  the  same  language  as  our  act,  but 
we  do  not  think  the  difiCerence  in  the  form 
of  expression  is  substantial.  The  court, 
however,  in  its  opinion  lays  emphasis  on  the 
fact  that  the  word  **any"  is  used  in  connec- 
tion with  the  phrase,  "stock  of  merchan- 
dise," and  seems  to  base  its  decision  largely 
upon  that  fact  We  do  not  believe  that  the 
use  of  this  word  In  connection  with  the  other 
phrase  adds  anything  to  it,  or  makes  it  mean 
anything  different  from  what  it  otherwise 
would  have  meant ;  and,  if  we  were  disposed 
to  follow  the  decision  in  that  case,  we  would 
be  constrained  to  hold  that  the  act  applied 
to  the  sale  under  consideration  here.  The 
reasoning  of  the  court,  however,  we  do  not 
consider  satisfactory.  We  think  the  opin- 
ion gives  undue  weight  to  the  use  of  the 
word  "any"  used  to  express  the  legislative  in- 
tent. The  same  court,  in  the  case  of  Albrecht 
V.  Bdward  Cudlhee,  37  Wash.  206,  79  Paa 
628,  held  that  the  act  did  not  apply  to  the 
sale  of  a  cash  register  used  in  a  saloon  busi- 
ness which  was  sold  together  with  the  entire 
stock  of  goods,  wares  and  merchandise.  It 
is  hard  to  distinguish  this  case  from  the 
former  case  of  Plass  v.  Morgan,  supra.  It 
is  difficult  to.  imderstand  why  the  furniture 
used  by  a  hotel  keeper  should  be  covered  by 
the  act,  while  the  fixtures  used  by  a  saloon 
keeper  are  without  its  terms.  The  latter 
case  does  not  overrule  the  former  expressly, 
nor  is  the  former  decision  even  referred  to 
in  the  opinion  of  the  court  Undoubtedly  the 
two  cases  are  In  irreconcilable  conflict 
Again,  the  Washington  Supreme  Court,  in 
the  case  of  Everett  Produce  Ca  v.  Smith,- 40 
Wash.  566,  82  Pac.  905,  2  Lr.  R.  A.  (N.  S.)  331, 
111  Am.  St  Rep.  979,  5  Ann.  Gas.  798,  held 
that  the  act  did  not  apply  to  the  horses, 
wagons,  and  harness  comprising  the  stock  in 
a  livery  stable. 

[2]  It  is  evident  from  this  review  of  the 
authorities  that  there  is  an  irreconcilable 
conflict  What  was  the  purpose  of  the  Leg- 
islature in  passing  this  act?  Evidently  to 
preserve  for  those  engaged  in  the  wholesale 
mercantile  business,  as  security  for  the  pay- 
ment of  their  debts  for  merchandise,  the 
merchandise  itself,  unless  the  same  was  sold 
in  the  ordinary  course  of  trade.  The  lan- 
guage, "stock  of  merchandise,  or  any  part 
thereof,"  was  never  intended  to  include  the 
furniture,  fixtures,  and  appliances  necessarily 
employed  in  the  conduct  of  the  business, 
for  the  very  good  reason  that  they  are  not 
sold  by  such  merchants  in  the  ordinary 
course  of  their  business  at  all,  and  by  its 
terms  the  act  only  applies  to  such  merchan- 
dise as  is  sold  in  the  ordinary  and  usual  con- 
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duct  of  the  business.  One  running  a  lunch 
wagon,  as  was  the  defendant  in  this  case, 
cannot  be  said  to  keep  any  stock  of  merchan- 
dise at  all  for  sale.  His  business  Is  not  buy- 
ing and  selling  merchandise  within  the  mean- 
ing of  this  act,  and  we  are  persuaded  that 
it  was  never  the  legislative  intent  that  it 
should  apply  to  a  business  of  this  character. 
It  therefore  follows  that  the  judgment 
complained  of  will  be  affirmed. 


(85  W.  Va.  245) 

SIMMS  V.  SAWTERS,  Mayor,   et  aL 
(No.  3985.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Dec.  5,  1919.) 

(SyUahua  hy  the  OowrU) 

1.  Taxation  $5»608(3)— Injunction  against 
coixection  of  tax  levied  undeb  ttnconsti- 

TUTIONAIi  ACT. 

Equity  has  jurisdiction  at  the  suit  of  a  tax- 
payer to  enjoin  the  collection  of  a  tax  levied 
under  the  provisions  of  an  unconstitutional  act 
of  the  Legislature. 

2.  CONSTXTUTIONAL  LAW  ^=s>35  —  CONSTITU- 
TIONAL PBOVISIONS  TO  BE  CONSTRUED  AS 
UANDATOBT. 

The  provisions  of  the  Constitution,  the 
organic  and  fundamental  law  of  the  land,  stand 
upon  a  higher  plane  than  statutes,  and  they 
will  as  a  rule  be  held  mandatory  in  prescribiniif 
the  exact  and  exclusive  methods  of  performing 
the  acts  permitted  or  required. 

3.  Statutes  ^=9l05(2)— Constitutional  pbo- 

VISIONS  AS  to   BUBJEOT  AND  TITLE  ICANDA- 
TOBT. 

That  provision  of  section  30  of  article  6 
of  the  Constitution,  stipulating  that  no  act  shall 
embrace  more  than  one  object,  which  shall  be 
expressed  in  the  title,  is  mandatory. 

4.  Case  ovebbuled. 

Point  1  of  the  syllabus  of  the  case  of 
Shields  &  Preston  v.  Bennett,  8  W.  Va.  74, 
overruled. 

5.  Statutes  ^=»64(10)— Invalidity  of  act 
eicbbacinq   two    sepabate   and   distinct 

SUBJECT& 

An  act  of  the  Legislature,  embracing  two 
separate  and  distinct  subjects  of  legislation, 
both  of  which  are  expressed  in  the  title,  is 
void  in  toto. 

6.  Statutes  ^=>120(5)  —  Invalidity  of  act 

CBEATINO  school   DISTBICT  EMBBACINO  TWO 
sepabate  and   DISTINCT  SUBJECTS. 

Chapter  23  of  the  Acts  of  the  Legislature 
of  1919,  "Municipal  Charters,"  being  an  act  to 
amend  and  re-enact  the  charter  of  the  city  of 
Hinton,  and  creating  and  establishing  the  in- 
dependent school  district  of  Hinton,  in  the 
county  of  Summers,  embraces  two  separate  and 
distinct  subjects  of  legislation,  both  of  which 
are  included  in  the  title,  and  said  act  Is  there* 
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fore  in  yiolatioii  of  section  80  of  article  6  of  the 
Constitution  and  void. 

Appeal  from  Circuit  Court,  Summers 
County. 

Bill  by  R.  J.  Simms  against  Wm.  H. 
Sawyers,  Mayor,  etc.,  of  the  City  of  Hintou, 
and  others,  to  enjoin  an  election  and  the 
collection  of  taxes  levied  by  the  board  of 
education.  Decree  for  plaintiff,  and  defend- 
ants appeal.    Affirmed. 

W.  T.  Ball,  Tho&  N.  Read,  and  R.  F. 
Dunlap,  all  of  Hinton,  for  appellants. 

Wm.  H.  Sawyers,  of  Hinton,  and  Frank 
Lively,  of  Charleston,  fbr  appellee. . 

RTTZ,  J.  This  litigation  involves  the  oon- 
stltutionality  of  chapter  23  of  the  Acts  of  the 
Legislature  of  1919,  "Municipal  Charters," 
being  an  act  to  amend  and  re-enact  the  vari- 
ous acts  providing  a  charter  for  the  city  of 
Hinton,  and  also  to  create  and  establish  the 
independent  school  district  of  Hinton.  By 
the  terms  of  this  act  it  extended  the  corpo- 
rate limits  of  the  city  of  Hinton  as  then 
existing,  so  as  to  include  considerable  addi- 
tional territory,  and  also  provided  a  scheme 
of  government  for  the  dty,  and  prescribed 
the  powers  and  duties  of  the  respective  offi- 
cers thereol  The  first  14  articles,  consist- 
ing of  101  sections,  are  devoted  to  this  phase. 
Section  1  of  article  1  creates  the  city  of  Hin- 
ton out  of  certain  territory  described  in  sec- 
tion 2,  and  makes  it  a  city  corporate  and 
body  politic  by  the  name  of  the  dty  of 
Hinton.  Various  provisions  are  made  for 
the  election  of  officers  of  the  city.  Their  du- 
ties are  carefully  and  definitely  defined  and 
prescribed.  They  are  given  power  to  levy 
taxes  upon  the  property  within  the  dty  for 
public  purposes.  Provision  is  made  for  the 
election  of  the  officers  and  thdr  qualifications 
prescribed.  The  method  of  procedure  in  the 
legislative  bodies  of  the  dty  is  likewise  out- 
lined. In  fact,  these  first  14  articles  attempt 
to  create  a  munidpal  corporation,  and  to 
fully  and  at  large  prescribe  and  define  its 
powers,  duties,  and  obligations.  Beginning 
with  article  15,  the  balance  of  the  act  creates 
the  independent  school  district  of  Hinton  in 
the  county  of  Summers.  The  territory  in- 
cluded in  this  independent  school  district  is 
coextensive  with  that  embraced  in  the  dty 
of  Hinton,  as  described  in  the  first  part  of 
the  act  Article  15,  S  102,  creates  in  express 
tei-ms  a  public  corporation  to  be  known  as 
the  Independent  district  of  Hinton  in  the 
county  of  Summers,  provides  for  the  selec- 
tion of  a  board  of  education,  prescribes  the 
duties  of  this  board  of  education,  provides 
for  levies  to  be  made  by  it  upon  the  taxable 
property  for  the  support  of  the  free  school 
of  the  district,  and  fully  and  definitely  out- 
lines the  powers  and  method  of  procedure  of 
such  board,  as  is  usually  done  in  such  inde- 
pendent school  district  acts. 


The  act  further  provides  that  an  election 
shall  be  held  within  30  days  from  its  pas- 
sage, submitting  to  the  qualified  voters  re- 
siding within  the  territory  described  In  the 
act  the  question  of  its  adoption  or  rejection; 
and  it  further  provides  that,  in  case  the  act 
is  adopted  at  this  election,  another  election 
shaU  be  held  on  the  27th  of  May,  1919,  at 
which  the  electoins  of  the  entire  district  of 
Greenbrier,  in  which  district  the  dty  of 
Hinton  is,  may  express  their  approval  or 
disapproval  of  so  much  of  the  act  as  creates 
the  independent  district  In  other  words, 
under  these  provisions,  if  the  first  dection 
above  referred  to  results  favorably  to  the 
act,  the  same  is  in  force  and  effect  so  far 
as  it  provides  for  the  Incorporation  of  the 
city  of  Hinton;  but  In  order  to  make  effec- 
tive that  part  of  it  creating  the  independent 
school  district  of  Hinton  another  dection  is 
necessary,  at  which  all  of  the  voters  of  the 
district  out  of  which  this  independent  district 
is  carved  have  the  right  to  vote;  and  in  case 
the  result  of  this  election  is  in  favor  of  es- 
tablishing the  independent  district,  then  that 
part  of  the  act  goes  into  effect.  At  the  time 
prescribed  in  the  act  the  first  election  above 
referred  to  was  held,  and  fhe  result  thereof 
was  favorable  lb  the  adoption  of  the  diarter. 
At  the  time  provided  for  the  dection  upon 
the  question  of  the  establishment  of  the  in- 
dependent school  district  sudi  election  was 
held,  and  the  result  thereof  was  favorable  to 
the  establishment  of  the  independent  district 
The  act  provides  that  in  case  the  same  is 
ratified  by  the  voters,  the  board  of  education 
of  the  independent  district  shall  be  appoint- 
ed by  the  members  of  the  board  of  affairs 
as  for  a  vacancy  until  the  next  dection. 
Members  of  the  board  were  so  appointed, 
and  entered  upon  the  performance  of  their 
duties,  and  have  laid  a  levy  upon  all  of  the 
property  within  the  independent  district  for 
the  support  of  the  free  sdiools  for  the  cur- 
rent year.  The  dection  for  dty  offices 
is  provided  in  the  act  to  be  held  on  the 
first  Tuesday  in  December,  and  at  the  time 
of  filing  the  bill  in  this  case  preparations 
were  being  made  for  the  holding  of  that 
election,  and  like  preparations  were  being 
made  by  the  dty  authorities  for  putting  into 
effect  the  provisions  of  the  new  charter  for 
the  city  of  Hinton,  and  the  provisions  of  the 
act  creating  the  Independent  district  of  Hin- 
ton. 

The  plaintiff,  a  dtizen  and  taxpayer  re- 
siding outside  of  the  old  corporate  limits  of 
the  dty  of  Hinton,  filed  this  bill,  alleging  the 
foregoing  facts,  and  seeking  to  enjoin  the 
city  authorities  from  putting  Into  effect  the 
provisions  of  said  new  charter  and  of  said 
independent  district  act,  and  from  collecting 
the  taxes  levied  by  the  board  of  education 
under  the  provisions  of  said  act,  as  well  as 
from  holding  the  election  provided  to  be  held 
by  said  acton  the  first  Tuesday  in  December, 
upon  the  ground  that  the  act  was  unconsti« 
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tutional  and  void,  being  in  violation  of  sec- 
tion 30  of  article  6  of  the  Constitution,  whicb 
proTides: 

'*No  act  hereafter  passed  shall  embrace  more 
than  one  object,  and  that  shall  be  expressed  in 
the  title.  But  if  any  object  shall  be  embraced  in 
an  act  which  is  not  so  expressed,  the  act  shall 
be  void  only  as  to  so  much  thereof,  as  shall  not 
be  so  expressed,  and  no  law  shall  be  revived, 
or  amended,  by  reference  to  its  title  only;  but 
the  law  revived,  or  the  section  amended,  shall  be 
inserted  -at  large,  in  the  new  act.  And  no  act 
of  the  Legislature,  except  such  as  may  be  passed 
at  the  first  session  under  this  Constitution,  shall 
take  effect  until  the  expiration  of  ninety  days 
after  its  passage,  unless  the  Legislature  shall 
by  a  vote  of  two-thirds  of  the  members  elect*ed 
to  each  house,  taken  by  yeas  and  nays,  other- 
wise direct." 

The  defendants  answer  the  bill,  but  raise 
no  issue  of  fact,  and  the  clrcnit  court  of 
Summers  county,  upon  a  hearing  of  the 
cause,  held  the  act  unconstitutional  and  void, 
and  granted  an  injunction  against  the  en- 
forcement thereof,  from  which  decree  this 
appeal  is  prosecuted. 

[1]  It  Is  insisted  that  the  decree  of  the 
circuit  court  should  be  reversed,  for  the  rea- 
son that  it  was  without  jurisdiction  to  en- 
tertain the  bill  of  the  plaintiff;  it  being  a 
bill  to  enjoin  an  election.  If  this  were  the 
only  purpose  of  the  bill.  It  may  be  that  a 
court  of  equity  would  be  without  jurisdic- 
tion in  the  premises;  but  the  purpose  of  this 
bill  is  much  broader  than  that  It  seeks  not 
only  to  enjoin  the  election,  but  it  seeks  also 
to  enjoin  the  officers  of  the  city  from  putting 
into  effect  the  new  charter,  and  It  seeks  to 
enjoin  the  collection  of  the  taxes  levied  by 
the  board  of  education  of  the  independent 
district.  The  jurisdiction  of  a  court  of  equity 
to  enjoin  public  officials  from  acting  under 
a  void  act  was  sustained  in  the  case  of  An- 
derson V.  Bowen,  77  W.  Va.  89,  87  S.  B.  186, 
and  the  jurisdiction  of  a  court  of  equity  to 
enjoin  the  collection  of  a  tax  levied  without 
authority  of  law  was  sustained  in  the  case 
of  Turkey  Knob  Coal  Co.  v.  Hallanan,  99  S. 
£.  49.  So  far  as  the  matter  of  enjoining  the 
election  is  concerned,  the  time  has  passed  for 
the  holding  thereof,  so  that  that  question  is 
net  involved;  but  upon  the  two  grounds 
above  referred  to  jurisdiction  in  this  case 
may  be  sustained. 

[2-4J  The  defendants,  to  sustain  this  ict 
against  the  criticism  that  it  embraces  two 
objects,  and  that  both  of  such  objects  are 
expressed  in  the  title,  in  violation  of  section 
SO  of  article  6,  insist  that  this  constitutional 
provision  inhibiting  an  act  from  embracing 
more  than  one  object  is  merely  directory,  and 
to  support  this  contention  rely  upon  the  case 
of  Shields  &  Preston  v.  Bennett,  8  W.  Ya.  74. 
That  case  in  the  first  point  of  the  syllabus 
does  hold  that  the  provision  of  the  Consti- 
tution above  referred  to  is  simply  directory, 
and  that  the  Legislature  may  include  in  one 
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act  as  many  different  subjects  as  it  desires, 
so  long  as  all  of  the  subjects  are  embraced 
in  the  title.  In  this  case  both  of  the  subjects 
of  legislation  embraced  by  the  act  are  cover- 
ed by  the  title,  and  if  it  is  held  that  the 
provision  inhibiting  the  inclusion  of  more 
than  one  subject  in  the  same  act  is  simply 
directory,  then  the  act  involved  here  may  be 
allowed  to  stand.  But  is  the  case  of  Shields 
&  Preston  v.  Bennett  really  authority  for 
the  proposition  asserted?  It  is  true  it  is  laid 
down  in  a  point  in  the  syllabus,  but  a  reading 
of  the  case  discloses  the  fact  that  the  ques- 
tion was  not  one  for  decision  in  that  case. 
The  court  held  that  the  act  Involved  there 
did  not  embrace  two  distinct  subjects  of  legis- 
lation, but  simply  legislated  upon  two  phases 
of  the  same  subject,  and  we  think  this  con- 
clusion was  entirely  correct  The  object  of 
the  act  it  was  held  was  expressed  in  the  title, 
and  the  matters  of  legislation  which  it  was 
claimed  were  in  excess  of  this  were  merely 
auxiliary,  and  were  embraced  within  the  sub- 
ject of  legislation.  So  far  as  that  opinion 
goes  beyond  this  holding,  it  Is  not  a  decision 
of  any  point  which  arose  in  the  case,  and 
while  we  give  to  it  great  weight,  on  account 
of  the  eminence  of  the  jurists  who  partici- 
pated in  it,  we  must  also  bear  in  mind  that, 
being  rendered  upon  a  point  not  involved,  it 
was  likely  announoed  without  that  careful 
consideration  and  investigation  which  la 
generally  given  to  the  points  necessary  to  be 
determined  for  a  decision  of  the  case. 

In  construing  constitutional  provisions,  it 
must  be  borne  in  mind  that  they  stand  upon 
a  somewhat  higher  ground  than  statutes. 
O^e  Constitution  is  the  organic  or  funda* 
mental  law  of  the  land,  and  unless  there  is 
some  indication  in  it  that  some  of  its  provi- 
sions are  not  intended  to  be  mandatory,  it 
will  be  held  that  they  must  be  followed,  and 
that  their  prescriptions  and  requirements  lay 
down  the  exact  and  erdusive  method  of  do- 
ing the  things  permitted  or  required.  Capito 
V.  Ty)pptog,  66  W.  Va.  587,  64  S.  B.  845,  22 
L.  R.  A.  (N.  S.)  1089.  There  is  nothing  in 
our  Constitution  which  indicates  an  intention 
that  section  30  of  article  6  should  be  treated 
differently  from  any  other  provision  of  the 
Constitution.  The  Constitutions  of  nearly 
an  of  the  American  states  contain  similar 
provisions.  They  were  placed  there  for  the 
purpose  of  preventing  an  evil  which  had  be- 
come so  prevalent  as  to  be  well-nigh  subver- 
sive of  good  government.  The  prohibition 
against  embracing  more  than  one  subject  in 
an  act  is  for  the  purpose  of  preventing  those 
interested  in  several  differ^it  subjects  from 
combining  them  into  one  act,  and  securing  for 
the  combined  act  the  support  of  all  the  mem- 
bers of  the  Legislature  who  are  in  favor  of 
either  of  the  proi>ositions,  when  if  each  were 
submitted  on  its  own  merits  none  of  them 
might  command  a  majority.  This  had  for- 
merly been  a  favorite  method  of  securing  leg- 
islation by   various  private  interests.     The 
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provision  requiring  the  object  to  be  clearly 
stated  In  the  title  of  the  act  was  to  prevent 
members  of  the  Legislature,  as  well  as  the 
public,  from  being  misled  as  to  its  purpose 
and  effect;  to  give  notice  to  all  interested 
parties  by  a  statement  in  the  title  of  the 
subject  of  the  legislation,  and  as  to  just  what 
was  sought  to  be  accomplished.  This  was 
to  overcome  the  evil  of  tacking  onto  acts 
various  matters  in  no  way  connected  with 
the  subject  referred  to  in  the  title,  and  thus 
securing  their  enactment  as  law  without  the 
knowledge  of  many  members  of  the  Legisla- 
ture, or  of  the  public,  that  they  were  even 
under  consideration. 

If  we  hold  the  provision  of  section  30,  pro- 
hibiting more  than  one  subject  of  legislation 
to  be  embraced  in  an  act,  to  be  simply  di- 
rectory, we  nullify  the  means  adopted  by 
the  people  for  overcoming  what  is  commonly 
termed  "log-rolling"  in  legislation,  for  If  the 
Legislature  may  include  in  an  act  as  many 
distinct  subjects  of  legislation  as  it  pleases, 
so  long  as  each  thereof  are  embraced  in  the 
title,  those  members  interested  in  promoting 
objects,  none  of  which  might  command  popu* 
lar  support,  will  not  be  prevented  from  com- 
bining them  into  one  act,  and  thus  secur- 
ing for  Che  combined  act  the  votes  of  all  the 
members  Interested  In  either  of  the  objects 
sought  to  be  attained.  It  may  be  said  that 
the  purpose  of  this  provision  was  simply  to 
bind  the  consciences  of  the  members  of  the 
Legislature,  and  not  to  affect  legislation  de- 
liberately passed  where  the  provision  had 
not  been  complied  with.  We  do  not  think 
there  is  ground  for  this  argument.  Without 
the  adoption  of  this  constitutional  provision, 
the  consciences  of  legislators  would  be  bound 
not  to  secure  legislation  by  vicious  methods; 
and  If  the  provision  is  to  be  treated  as  ap- 
pealing alone  to  the  conscience  of  the  legis- 
lator, it  would  create  no  different  condition 
than  if  it  had  not  been  adopted.  Securing 
the  adoption  of  legislation  by  what  is  popu- 
larly termed  "log-rolling"  methods  has  always 
been  reprobated  and  condemned,  even  by 
those  who  at  times  Indulge  in  the  practice, 
and  it  needs  no  constitutional  provision  to 
impress  upon  the  minds  of  those  charged 
with  the  enactment  of  law  the  vice  of  such 
legislation,  but  the  thing  that  was  needed 
was  something  that  would  go  further  than 
that,  something  that  would  prevent  the  re- 
sult of  corrupt  bargains  brought  about  in 
this  way  from  having  any  effect. 

It  does  not  appear,  so  far  as  we  have  been 
able  to  find,  that  the  decision  in  8  W.  Va. 
74,  above  referred  to,  has  ever  been  under 
consideration  by  this  court  since  that  time. 
In  the  case  of  Stewart  v.  Tennant,  52  W.  Va. 
559,  44  S.  E.  223,  the  constitutional  provi- 
sion now  under  consideration  was  discussed 
oy  Judge  Poffenbarger  in  the  court's  opinion, 
and  without  referring  to  the  former  case  in 
8  W.  Va.  the  court  treated  this  provision  as 
mandatory  and  binding.    It  is  true  in  that 


case  this  particular  dause — that  is,  the  one 
inhibiting  two  subjects  of  legislation  to  be 
included  in  one  act — was  no  more  directly 
involved  than  it  was  in  the  8  W.  Va.  Case, 
but  the  language  used  is  applicable  to  it. 

As  we  have  before  stated,  provisions  simi- 
lar to  this  exist  in  the  Constitutions  of  per- 
haps all  of  the  American  states,  and  they 
have  frequently  been  construed.  Where  they 
have  been  called  in  question  they  have  been 
held  mandatory  and  binding,  except  in  the 
state  of  Ohio,  in  which  this  particular  pro- 
vision is  held  to  be  directory.  Formerly  it 
was  so  held  in  the  state  of  California,  but 
the  court's  decisions  were  apparently  so  un- 
satisfactory to  the  people  that  the  Constitu- 
tion was  at  once  amended,  so  as  by  its  terms 
to  make  the  provision  mandatory,  since 
which  time  the  California  court  has  held 
that  strict  compliance  with  it  is  necessary 
to  the  validity  of  an  act  In  Cooley  on 
Constitutional  Limitations,  at  page  213,  the 
author  fully  approves  the  doctrine  that  such 
a  provision  is  mandatory.  In  25  R.  C.  Lu 
title  "Statutes,"  {  84,  it  is  said: 

"In  a  few  jarisdictions  the  constitutional  pro- 
vision that  a  statute  shall  contain  but  one  sub- 
ject, which  shall  be  expressed  in  the  title,  has 
been  held  merely  directory  to  the  members  of 
the  Legislature,  and,  while  operative  on  their 
consciences,  relates  only  to  bills  during  their 
progress  through  the  legislative  body,  so  that 
a  failure  to  comply  with  it  does  not  affect  the 
validity  of  a  law  which  is  otherwise  duly  enact- 
ed. But  the  view  that  this  provision  is  merely 
directory  seems  to  conflict  with  the  fundamen- 
tal principle  of  constitutional  construction,  that 
whatever  is  prohibited  by  the  Constitution,  if  in 
fact  done,  is  ineffectual.  And  the  vast  prepon- 
derance of  authority  holds  such  provisions  to 
be  mandatory  and  that  a  failure  to  comply  with 
them  renders  a  statute  void." 

And  the  authorities  are  there  cited  which 
fuUy  support  the  text 
In  12  Cor.  Jar.  p.  740,  it  Is  likewise  said 

that: 

"By  the  weight  of  authority,  a  constitutional 
provision  that  no  bill  which  embraces  more 
than  one  subject  shall  become  a  law  and  re- 
quiring that  subject  to  be  expressed  in  the  title 
is  mandatory.  But  there  are  decisions  to  the 
contrary." 

In  Black's  Constitutional  Law,  at  page 
329,  It  is  said: 

"In  most  of  the  states,  the  Constitution  pro- 
rides  that  no  act  of  the  Legislature  shall  em- 
brace more  than  one  subject,  and  that  such  sub- 
ject shall  be  expressed  in  the  title  of  the  act. 
This  provision  is  mandatory,  and,  if  it  is  disre- 
garded, the  whole  statute,  or  any  separable  part 
of  it  not  embraced  within  the  title,  will  be  re- 
jected as  unconstitutionaL" 

Sutherland,  In  his  worl^  on  Statutory  Con- 
struction (volume  1,  f  144),  lays  down  the 
doctrine  at  page  250  as  follows: 
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"If  an  act  embraces  two  or  more  subjecta, 
and  two  or  more  of  the  same  are  expressed  in 
the  title,  the  whole  act  is  YoidJ 
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The  question  Is  discussed  at  some  length 
in  the  case  of  Davis  v.  State,  7  Md.  151,  61 
Am.  Dec.  331,  and  in  a  note  to  this  case  in 
61  Am.  Dec.  at  page  340,  the  authorities 
then  in  existence  upon  this  question  are  dted 
and  discussed.  A  few  representative  cases 
In  which  this  constitutional  provision  has 
been  interpreted  and  held  to  be  mandatory 
are:  Central  &  Georgetown  Road  Co.  v.  Peo- 
ple, 6  Colo.  39;  Pioneer  Irrigation  District 
V.  Bradley,  8  Idaho,  310,  68  Pac.  295,  101 
Am.  St  Rep.  201;  Indiana  Central  Ry.  Co. 
V.  Potts,  7  Ind.  681;  Richard  v.  Stark  Coun- 
ty, 8  N.  D.  392,  79  N.  W.  863;  Cannon  v. 
Hemphill,  7  Tex.  184;  Ex  parte  Liddell,  93 
Cal.  633,  29  Pac.  251;  Crookston  v.  Board  of 
County  Commissioners,  79  Minn.  283,  82  N. 
W.  586,  79  Am.  St.  Rep.  453;  Galpln  v.  City 
of  Chicago,  269  111.  27,  109  N.  E.  713,  L.  R. 
A.  1917B,  176;  State  v.  Tibb^ts,  52  Neb. 
228,  71  N.  W.  990,  66  Am.  St.  Rep.  492;  Bell 
v.  District  Court,  28  Nev.  280.  81  Pac.  875, 
IL.  R.  A.  (N.  S.)  843,  113  Am.  St.  Rep.  854. 
6  Ann.  Cas.  982;  Garrigan  v.  Kennedy,  19 
S.  D.  11,  101  N.  W.  1081,  117  Am.  St.  Rep. 
927,  8  Ann.  Cas.  1125;  State  v.  Schlitz  Brew- 
ing Co.,  104  Tenn.  716,  59  S.  W.  1033,  78 
Am.  St  Rep.  941;  State  v.  Burrow,  119  Tenn. 
376,  104  S.  W.  526,  14  Ann.  Cas.  809;  Acklen 
V.  Thompson,  122  Tenn.  43,  126  S.  W.  730, 
135  Am.  St  Rep.  851;  Giddings  v.  City  of  San 
Antonio,  47  Tex.  548,  26  Am.  Rep.  321;  State 
v.  Superior  Court  28  Wash.  317,  68  Pac  957, 
92  Am.  St  Rep.  831. 

These  representative  authorities  sufficient- 
ly indicate  the  holdings  of  the  courts  where 
a  construction  of  this  particular  constitu- 
tional provision  has  been  required,  and  the 
notes  appended  in  the  annotated  series  in 
which  the  cases  are  reported  will  enable  the 
Inquiring  practitioner  to  fully  inform  him- 
self as  to  the  extent  and  nature  of  judicial 
decisions  in  this  regard.  It  suffices  to  say 
that  so  far  as  we  have  been  able  to  deter- 
mine by  a  rather  full  investigation,  there  is 
at  this  time  only  one  state  In  the  Union 
whose  highest  court  holds  a  constitutional 
provision  similar  to  the  one  involved  here  di- 
rectory, and  that  is  the  state  of  Ohio.  Such 
a  holding  violates  every  canon  for  the  In- 
terpretation of  constitutional  provisions;  it 
in  effect  nullifies  this  provision,  which  had 
tor  its  adoption  the  accomplishment  of  a 
very  beneficent  and  wise  purpose;  and  it 
is  in  conflict  with  the  almost  unanimous 
weight  of  judicial  decisions  in  this  country, 
as  well  as  the  unanimous  judgment  of  the 
text-writers  and  commentators  upon  consti- 
tutional law.  Under  these  circumstances  we 
are  not  willing  to  hold  this  provision  direo- 
tory,  even  though  the  case  above  dted  in  8 
W.  Va.  74,  lays  down  such  a  doctrine. 

Does  the  act  in  question  embrace  two  dJs- 
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tinct  subjects  of  legislation?  It  establishes 
two  separate  and  distinct  corporations  in 
no  wise  connected  with  each  other,  except  in 
that  their  territorial  extent  is  the  same.  Each 
has  separate  powers;  each  operates  independ- 
ently of  the  other,  having  different  objects 
and  purposes  for  their  accomplishment.  It 
may  be  that  if  the  Legislature  had  attempted 
only  to  create  the  city  of  Qinton  as  a  public 
corporation,  and  to  cast  upon  that  public 
corporation  the  obligation  and  duty  of  pro- 
viding for  the  free  schools  within  the  terri- 
torial limits  of  the  city,  it  could  have  accom- 
plished that  purpose  in  one  act  although  we 
do  not  decide  that  question.  It  may  be  ex- 
tremely doubtful  whether  even  this  could  be 
done  under  our  system,  which  seeks  to  sepa- 
rate the  conduct  and  control  of  the  public 
schools  from  other  public  concerns.  But 
this  act  does  not  undertake  to  do  that.  It 
creates  the  city  of  Hinton  and  makes  it  a 
body  politic,  a  public  corporation,  giving  it 
certain  well-defined  powers  and  duties;  it 
then  creates  the  board  of  education  of  the 
indei>endent  district  of  Hinton,  a  separate 
and  distinct  corporation,  conferring  upon  it 
certain  powers,  duties  and  obligations,  and 
prescribing  the  method  of  their  performance. 
The  duties  to  be  performed  by  each  of  these 
puUic  corporations  are  separate  and  dis- 
tinct. The  official  personnel  thereof  is  dis- 
tinct Each  lays  its  own  levy  for  the  accom- 
plishment of  the  duties  intrusted  to  it 

[6]  We  are  constrained  to  hold  that  this  act 
embraces  two  separate  subjects  of  legisla- 
tion, in  violation  of  section  30  of  article  6 
of  the  Constitution.  It  must  be  borne  in 
mind  that  every  legislative  provision  need 
not  be  embraced  in  a  separate  act.  Where 
the  Legislature  undertakes  to  legislate  upon 
a  particular  subject  for  the  accomplishment 
of  a  certain  object,  it  is  competent  to  em- 
brace within  one  act  all  regulations  germane 
to  the  subject  of  legislation  which  ma:^  be 
appropriate  to  accomplish  the  object  sought 
It  is  only  the  joining  in  one  act  of  two 
separate  subjects  of  legislation  which  is  in- 
hibited, and  not  the  joining  of  many  sepa- 
rate provisions  touching  one  subject  and 
havhig  for  their  object  the  accomplishment 
of  one  purpose.  The  Legislature  may  join 
in  an  act  creating  a  municipal  corporation 
many  different  legislative  provisions,  and  so 
long  as  they  are  all  germane  to  the  subject 
and  are  appropriate  to  the  creation  of  such 
a  municipal  corporation,  endowing  it  with 
full  power  for  the  accomplishment  of  the 
purpose  of  its  creation,  they  wIU  not  be 
inimical  to  this  provision  of  the  Constitu- 
tion; but  the  Legislature  cannot  in  one  act 
create  two  separate  and  distinct  public  cor- 
porations, conferring  upon  each  powers  dis- 
tinct and  different  from  those  conferred  up- 
on the  other.  Payne  v.  School  District,  168 
Pa.  386,  31  Atl.  1072;  Sutherland's  Statu- 
tory Construction,  {  143,  p.  245;   Ritchie  t« 
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People,  185  ni.  98,  40  N.  E.  454,  28  L.  R. 
A.  79,  46  Am.  St  Rep.  315. 

[5]  Having  come  to  the  conclusion  that 
the  constitutional  provision  invoked  here  is 
mandatory,  and  that  the  act  in  question  vio- 
lates that  provision,  can  any  of  the  provi- 
sions of  this  act  stand?  It  will  be  noticed 
that  both  of  the  subjects  of  legislation  cov- 
ered by  the  act  are  included  within  its  title. 
If  the  title  only  embraced  one  particular  sub- 
ject of  legislation,  and  the  act  was  broader 
than  the  title,  including  an  additional  sub- 
ject, under  the  constitutional  provision  in- 
yoked,  so  much  of  the  act  as  was  Qot  cov- 
ered by  the  title  would  be  void,  and  that 
part  of  it  included  within  the  title  would 
be  valid;  but,  where  the  title  includes  both 
subjects  of  legislation  embraced  in  the  act, 
the  whole  act  must  fall,  for  the  very  sufla- 
cient  reason  that  it  is  Improper  for  the  court 
to  choose  between  the  two.  This  is  the  doc- 
trine laid  down  by  Judge  Cooley  in  his  work 
on  Constitutional  Limitations,  p.  211,  where 
It  is  said: 

"But  if  the  title  to  the  act  actually  indicates, 
and  the  act  itself  actually  embraces,  two  dis- 
tinct objects,  when  the  Constitation  says  it 
shall  embrace  but  one,  the  whole  act  must  be 
treated  as  void,  from  tiie  manifest  impossibility 
in  the  court  choosing  between  the  two,  and 
holding  the  act  valid  as  to  the  one  and  void  as 
to  the  other." 

And  In  Sutherland  on  Statutory  Oonstruc- 
tion,  1 144,  p.  250,  it  is  said: 

"If  an  act  embraces  two  or  more  subjects, 
and  two  or  more  of  the  same  are  expressed  In 
the  title,  the  whole  act  is  void." 

See,  also  Black  on  Constitutional  Law, 
p.  329;  King  y.  Banks,  61  Ga.  20;  36  Cyc.  p. 
102;  Ritchie  v.  People,  155  lU.  98,  40  N.  E. 
454,  29  L.  R.  A.  79,  46  Am.  St  Rep.  315; 
People  V.  Parks,  58  Cal.  624;  Pioneer  Ir- 
rigation District  v.  Bradley,  8  Idaho,  310, 
68  Pac.  295,  101  Am.  St.  Rep.  201. 

It  is  argued  by  the  appellant  that  it  is 
clear  that  no  harm  can  come  from  upholding 
this  act,  for  the  reason  that  both  of  the  sub- 
jects contained  In  It  have  been  adopted  by 
the  people  to  be  affected  thereby.  It  may  be 
that  in  this  particular  case  no  harm  would 
be  done  by  sustaining  this  act,  and  that  to 
overthrow  it  will  seriously  disarrange  the 
fiscal  affairs,  not  only  of  the  city  of  Hinton, 
but  of  the  board  of  education,  and  may 
cause  inconvenience  to  those  charged  with 
the  administration  of  the  law,  but — 

"It  must  not  be ;   Uiere  1b  no  power  tn  Venlc* 
Can  alter  a  decree  established: 
'Twill  be  recorded  for  a  precedent. 
And  many  an  error,  by  the  same  example. 
Will  rush  into  the  state:  it  cannot  be." 


It  follows,  from  what  we  have  said,  that 
the  decree  of  the  circuit  court  of  Summers 
county  will  be  affirmed. 


(85  W.  Va.  289) 

STATE  V.  McClelland.    (No.  3811.) 

(Supreme  Court  of  Appeals  of  West  Virginia, 

Dec.  5,  1919.) 

fSyttahuM  by  the  Court.) 

1.  CaiicrNAL  LAW  ^=o280(l)  —  Strict  caw- 

BTBUCTIOW   OF  PLEA    IN    ABATEMENT. 

As  pleas  in  abatement  do  not  go  to  the 
merits  of  controversies  or  causes  of  action,  and, 
for  that  reason,  are  not  favored  by  the  courts, 
they  fall  under  the  role  of  strict  construction, 
and,  to  be  sufficient,  must  be  certain  to  a  cer* 
tain  intent  in  every  particular. 

2.  Criminal  law   «=5>280(2)— iNSUFncncNCT 

OF  PLEA  IN  ABATEMENT  BASED  ON   DI80RIM* 
INATION  IN  SSLEOTINO  QRANO  JUBT. 

A  plea  in  abatement  to  an  indictment^ 
founded  upon  discrimination  against  the  prison- 
er, in  the  selection  of  the  grand  jury  by  whomi 
the  indictment  was  found,  on  account  of  his^ 
race  and  color,  he  being  a  person  of  color  and 
of  African  descent,  which  does  not  positively 
and  unequivocally  aver  the  existence  in  thfr 
coimty  in  which  the  indictment  was  found,  of 
persons  of  his  race  and  color  fully  quahfied  for 
grand  jury  service,  is  insufficient,  and  may 
properly  be  rejected. 

3.  Criminal  law  ^=»280(2)— Plea  in  abate- 
ment; WHO  abb  COMPETENT  AND  QUALIFIED 
TO  SERVE  UPON  OBAND  JUBT. 

The  clause,  "Who  are  competent  and  quali- 
fied to  serve  upon  a  grand  jury,"  found  in  sudi 
a  plea  and  preceded  by  averments  that  the 
persons  of  whom  it  is  predicated  are  colored 
and  African  by  descent  and  are  citizens  and 
taxpayers  of  the  county  and  constitute  a  large 
percentage  of  the  citizens  and  taxpayers  there- 
of, is  uncertain  and  equivocal  as  to  whether 
such  persons  are  qualified  for  grand  jury  serv- 
ice, because  it  may  be  regarded  as  the  aver- 
ment of  a  mere  conclusion,  founded  upon  the 
insufficient  facts  antecedentiy  stated;  and  tne 
plea,  containing  it  and  no  other  averment  of 
qualification  for  such  service,  does  not  comply 
with  the  Tequirement  of  the  rule  of  pleading 
as  to  certainty  and  definiteness. 

Error  from  Circuit  Court,  Taylor  County. 

Nathan  McClelland  was  convicted  of  mur- 
der in  the  first  degree,  and  he  brings  error. 
Affirmed. 

John  G.  St.  Clair,  of  Grafton,  for  plaintiff 
in  error. 

E.  T.  England,  Atty.  Gen.,  and  Henry  A. 
Nolte,  Asst  Atty.  Gen.,  for  the  State. 

POFFENBARGER,  J.  After  rejection  of 
his  plea  in  abatement,  based  on  alleged  dis- 
crimination against  him,  on  account  of  his 
race  and  color,  in  the  selection  of  the  grand 
jury,  who  returned  the  indictment  against 
him,  the  plaintiff  in  error  was  tried  on  the 
Indictment,  convicted  of  murder  in  the  first 
degree,  and  sentenced  to  Imprisonment  In  the 
penitentiary  for  life,  the  trial. jury  having 
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recommended  BacHi  pnnlsliment  In  their  ver- 
diet  By  the  writ  of  error  awarded  him  he 
seeks  reversal  of  the  Judgment  only  on  the 
ground  of  rejection  of  his  plea  in  abatement 
[2,  3]  If  the  plea  is  sufficient  in  law,  the 
rejection  thereof  was  erroneous,  and  wonld 
be  cause  for  reversal,  it  having  been  tendered 
in  time.  State  v.  Young,  82  W.  Va.  714,  97 
S.  E.  1S4.  To  sustain  the  court's  ruling,  cer- 
tain objections  to  it  in  respect  of  matter  of 


ideation  is  lacking.  If  this  be  not  the  true 
theory,  only  one  other  suggests  itself,  namely, 
failure,  by  oversight,  to  aver  an  existing  and 
provable  fact,  requisite  to  the  conclusion 
stated.  In  either  case,  the  clause  referred 
to  purports  to  be  an  averment  of  a  conclusion 
predicated  ux>on  the  facts  stated,  and  not  a 
plain  simple  averment  of  the  existence  of 
colored  persons  qualified  to  serve  as  grand 
jurors.    A  purpose  in  the  averment  of  facts 


form  need  not  be  considered,  since  we  are   preceding  it  must  be  accorded  to  the  pleader. 


unanimously  of  the  opinion  that  it  is  not  suf- 
ficiently definite  and  certain  in  its  averments, 
which  are:  (1)  That  the  accused  is  a  person 
of  African  descent  and  a  resident  and  citizen 
of  Taylor  county;  (2)  that  it  .was  the  duty 
of  the  commissioners  of  the  county  court  of 
said  CQunty  to  prepare  and  place  in  the 
grajDd  jury  box  a  list  of  names  of  a  certain 
number  of  citizens  and  taxpayers  of  said 
county,  who  should  serve  as  grand  jurors  for 
the  year  1919 ;  (3)  that  they  refused  to  place 
upon  such  list  **the  names  of  any  colored  tax- 
payers of  said  county,  or  any  names  of  any 
taxpayers  of  African  descent,  for  the  sole 
reason  that  they  were  or  are  colored  people, 
oi:  of  African  descent,  notwithstanding  there 
are  in  the  said  county  of  Taylor  a  large  per 
cent,  (about  150  taxpayers)  or  5  per  cent,  of 
the  taxpayers  of  Taylor  county,  of  citizens 
and  taxpayers  of  African  descent  and  colored 
who  are  competent  and  qualified  to  serve  up- 
on a  grand  jury;"  (4)  that  the  indictment 
was  returned  by  a  grand  jury  composed  en- 
tirely of  white  persons ;  and  (5)  that  by  rea- 
son of  sudi  discrimination  he  has  been  de- 
prived of  a  right  guaranteed  to  him  by  the 
Constitution  of  the  United  States  and  the 
Constitution  of  this  state. 

It  erroneously  assumes  that  citizenship 
and  the  status  of  taxpayer  qualify  male  citi- 
zens for  grand  jury  membership  and  duty. 
Under  the  statute  something  more  is  re- 
quired. A  grand  juror  must  be  a  freeholder. 
Code,  c.  157,  §  2  (sec.  5538). 

[1]  As  to  whether  there  are  any  colored 
freeholders  in  the  county,  the  plea  is  silent 
unless  the  descriptive  clause  ''who  are  com- 
petent and  qualified  to  serve  upon  a  grand 
jury"  amounts  to  an  averment  of  their  exist- 
ence. It  may  have  been  used  by  the  pleader 
as  such,  but  it  is  equally  apparent  that  he 
may  have  used  it  by  way  of  averment  of  a 
conclusion  or  necessary  deduction  from  the 
premises  stated.  Considered  in  its  entirety, 
as  it  must  be  under  the  rules  of  interpreta- 
tion, the  plea  seems  to  say  that  because 
many  colored  persons  in  the  county  are  cit- 
izens and  taxpayers  thereof,  they  are  quali- 
fied for  grand  jury  service.  It  undertakes 
to  lay  the  foundation,  or  state  the  premises, 
of  a  conclusion,  by  its  averment  .of  facts.  It 
might  be  argued,  on  the  doctrine  of  presump- 
tion, that  the  pleader  has  stated  ail  the  facts 
that  are  available  or  that  can  be  established 
by  proof.    If  so,  an  essential  element  of  qual- 


and  it  is  difficult,  if  not  Impossible,  to  see  or 
suggest  any  other  purpose  than  the  laying  of 
a  basis  for  a  conclusion,  or  statement  of  the 
constituent  elements  or  factors  of  qualifica- 
tion. Grammatical  construction  of  the  clause 
may  be  somewhat  inconsistent  with  this  in- 
terpretation of  it,  and  the  rules  of  grammar, 
it  must  be  admitted,  are  sometimes  Invoked 
and  permitted  to  operate,  in  interpretation 
and  construction,  but  they  are  not  always 
controlling.  If  the  grammatical  construetion 
is  inconsistent  with  intent  and  purpose  dis- 
closed by  an  instrument  considered  in  its  en- 
tirety, it  is  disregarded,  and  the  instrument 
given  effect  in  conformity  with  the  intention 
so  disclosed.  Gyger*s  Estate,  65  Pa.  311; 
Fisher  v,  Connard,  100  Pa.  63,  69;  Coxson  v. 
Doland,  2  Daly  (N.  Y.)  66;  Rutherford  v. 
Greene,  2  Wheat  196,  198,  4  L.  Ed.  218.  It 
is  not  necessary,  however,  to  determine  the 
exact  meaning  of  the  phrase.  The  uncertain- 
ty of  meaning  occasioned  by  the  antecedent 
averments  condemns  the  plea,  for  a  plea  in 
abatement  is  governed  by  a  rule  different 
from  that  by  .which  the  sufficiency  of  plead- 
ings pertaining  to  the  merits  of  a  cause  of 
action,  in  point  of  certainty.  Is  tested.  It 
must  be  certain  to  a  certain  Intent  in  every 
particular.  Such  a  plea  Is  always  strictly 
construed  because  it  does  not  go  to  the 
merits*  and  is  therefore  not  favored.  State 
V.  Taylor,  57  W.  Va.  228,  233,  50  S.  B.  247 ; 
U.  S.  V.  Hammond,  2  Woods.  197,  Fed.  Cas. 
No.  15294;  Dolan  v.  Pebple,  64  N.  Y.  485; 
Jenkins  v.  State,  35  Fla.  737,  18  South.  182, 
48  Am.  St  Rep.  267;  McClary  v.  State, 
75  Ind.  260;  O'Connell  v.  Reg.,  11  CI.  & 
Fin.  155 ;  12  Cyc  356;  Whar.  Cr.  PL  &  Pr. 
I  1427;  Bish.  Cr,  Pro.  §|  377,  745.  Ordin- 
arily, pleadings  are  liberally  construed, 
and  certainty  to  a  certain  intent  in  general 
suffices.  4  Min.  Inst  691;  Chitty,  PI.  11  Am. 
Ed.  232,  233. 

Although  the  sufficiency  of  a  plea  of  this 
kind,  averring  qualification  of  citizens  for 
jury  service  in  general,  but  certain  and  un- 
equivocal, terms  seems  not  to  have  been  ques- 
tioned, in  several  cases  in  which  It  has  been 
entertained,  it  seems  to  me  that  it  should 
aver  all  of  the  constituent  elements  of  qualifi- 
cation. Under  the  strict  rtile  of  pleading  by 
which  it  is  governed,  an  indictment  must 
aver  all  of  the  essential  elements  of  the 
offense  charged.  Even  under  the  rule  of  lib- 
eral construction,  the  allegation  of  a  mer» 
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conclusion  will  not  do.  For  instance,  fraud 
cannot  be  sufficiently  charged  In  general 
terms.  The  facts  constituting  it  must  be  set 
forth.  My  Associates,  however,  think  a  clear 
and  unequivocal  averment  of  qualification  in 
general  terms  is  good. 

The  plea  in  abatement  having  been  proper- 
ly rejected,  and  rejection  thereof  being  the 
only  ground  of  complaint,  the  Judgment  will 
be  afilrmed. 


(85  W.  Va.  298) 

FIRST  NAT.  BANK  OF  WEBSTER  SPRINGS 
et  al.  v.  McGRAW  et  al.  AMERICAN  AU- 
DIT CO.  et  al.  v.  SAME.  UNION  TRUST 
&  DEPOSIT  CO.  et  al.  v.  SAME.    (No.  3560.) 

(Sapreme  Court  of  Appeals  of  West  Virginia. 

Dec  5,  191&.) 

(Syllabus  hy  the  Court.) 

1.  JuBOiCENT  ^=»801— Necessary  pabties  in 

SUIT  TO  ENFORCE  JUDGMENT  LIENS. 

In  a  suit  to  enforce  judgment  liens,  a  per- 
son who  has  conveyed  to  the  judgment  debtor 
a  part  of  the  land  soaght  to  be  subjected,  sub- 
ject to  a  vendor's  lien  in  favor  of  a  third  per- 
son, assumed  by  the  grantee  as  part  of  the  con- 
sideration, is  not  a  necessary  party;  nor  does 
the  omission  of  persons  whose  reputed  equi- 
ties in  the  land  are  indicated  only  by  uncertain 
and  indefinite  evidence  constitute  ground  of  re- 
versal of  a  decree  of  sale  in  such  a  suit. 

2.  JuDOMSNT  ^=s»801— Necessary  parties  to 

SXTIT  TO  ENFORCE  JUDGMENT  LIENS. 

Persons  holding,  as  trustees,  the  legal  title 
to  land  on  which  there  are  judgment  liens,  or 
having  apparent  equitable  title  thereto,  or  hold- 
ing, by  assignment  from  the  judgment  debtor, 
the  rents  arising  from  a  lease  on  the  land,  ex- 
ecuted after  liens  attached  thereto,  are  neces- 
sary parties  to  a  suit  for  enforcement  of  the 
liens,  and  a  decree  of  sale  of  the  land,  made  in 
their  absence,  is  erroneous  and  reversible. 

8.  Judgment  ^=5>801— Mortoaoee  necessary 
party  to  suit  to  enforce  judgment  liens. 

A  mortgagee  of  real  estate  acquired  by  the 
mortgagor  after  the  date  of  the  mortgage  does 
not  hold  the  legal  title  to  the  property,  but  he 
has  an  equitable  title  or  interest  which  makes 
him  a  necessary  party  to  a  suit  to  enforce  prior 
judgment  liens  on  the  property  so  mortgaged. 

4.  Action  ^=»50— Consolidation  of  suits  in 
equity  does  not  affect  lack  of  necessary 
parties. 

Consolidation  of  suits  in  equity  does  not 
change  the  rules  of  equity  pleading,  nor  the 
rights  of  the  parties;  wherefore  lack  of  nec- 
essary parties  to  one  suit  is  not  ordinarily 
cured  by  consolidation  with  it  of  another  suit 
to. which  the  omitted  persons  are  parties. 

5.  Judgment  o=>220— Conclusiveness  of  bb- 

OITAL  AS  to  process  IN  DECREE. 

A  recital  in  a  decree  to  the  effect  that  a 
bill  was  duly  matured  and  process  thereon  duly 
eze«vated  on  all  of  the  defendants,  not  absolute- 


ly and  irreconcilably  contradicted  by  the  record, 
is  conclusive  of  all  questions  as  to  service  of 
process  pertaining  to  that  bill,  for  the  purposes 
of  the  suit  in  which  such  decree  was  entered. 

6.  Equity  ^=»412— Recommittal  of  report 
OF  commissioner  without  disposition  of 
exceptions. 

It  is  not  error  to  recommit  a  report  of  a 
commissioner  in  chancery,  to  which  there  are 
exceptions,  without  previous  disposition  of  the 
exceptions. 

7.  Justices  of  the  peace  ^=s»129(4)-— Princi- 
pal and  agent  ^s»113(1)  —  Judgment  on 
defective  process  presumed  valid. 

Though  an  agent  has  no  implied  authority 
to  accept  service  of  process  against  his  princi- 
pal, a  judgment  of  a  justice  of  the  peace  found- 
ed upon  such  an  acceptance  of  service  is  sus- 
tained, in  the  absence  of  allegation  and  proof 
of  lack  of  authority  in  the  agent  to  accept  serv- 
ice, by  a  rebuttable  presumption  of  validity. 

8.  Equity  ^=>414--Insufficient  exceptions 
to  report  of  commissioner. 

A  commissioner's  report  made  in  a  suit  to 
enforce  judgment  liens  and  purporting  to  set 
forth  all  of  the  real  estate  of  the  debtor  and  to 
show  the  amount  of  the  rents,  issues,  and  prof- 
its thereof,  cannot  be  overthrown,  as  to  such 
matters,  by  an  exception  based  upon  indefinite 
testimony  and  claims  as  to  ownership  of  addi- 
tional property,  disclosing  no  legal  title,  nor 
any  facts  clearly  importing  equitable  title,  to 
additional  land,  in  the  debtor. 

9.  Equity  ^=s>410(5)*~Objection  by  judg- 
ment debtor  to  report  of  commissioners 
in  chancery. 

The  judgment  debtor  in  a  suit  to  enforce 
judgment  liens  cannot  complain  of  the  inclusion 
of  lands  not  owned  by  him,  in  the  report  of  the 
commissioner  and  the  decree  of  sale,  for  it  is 
not  prejudicial  to  him. 

10.  Judgment  0=»526  —  Decree  aided  by 
pleadings  as  to  description  of  lands. 

In  such  a  suit,  it  is  not  necessary  that  ei- 
ther the  commissioner's  report  or  the  decree 
of  sale  minutely  describe  the  lands,  as  by  quan- 
tity and  location  or  by  metes  and  bounds,  if  the 
pleadings  and  exhibits  contain  descriptive  mat- 
ter sufficient  to  identify  them. 

11.  Judgment  ^=:»801  —  Duty  to  proceed 
against  codebtors  of  joint  judgment 
debtor  in  suit  to  enforce  judgment  lien. 

Though  the  codebtors  of  a  joint  judgment 
debtor  should  be  made  parties  to  a  suit  to  en- 
force the  lien  of  the  judgment  against  his  lands, 
the  creditor  is  not  bound  to  proceed  against  the 
lands  of  such  codebtors  in  that  suit,  nor  con- 
temporaneously to  prosecute  other  suits  for  sub- 
jection of  their  lands  to  satisfaction  of  the 
lien  of  his  judgment. 

12.  Principal  and  surety  ^=>16&— Enforce- 
ment OF  JOINT  JUDGMENT  AGAINST  CODEBT- 

OR   AS    PRINCIPAL. 

If  the  joint  judgment  debtor  whose  lands 
are  so  proceeded  against  is  the  surety  of  his 
codebtor,  he  may  assert  his  equity  against  hts 
principal  and  obtain  a  decree  first  subjecting  his 
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principal's  lands  to  sale  to'  satisfy  the  judg- 
ment, by  way  of  exoneration,  provided  botli 
parties  and  their  lands  are  before  the  court,  in 
one  or  more  suits,  and  sncfa  procedure  will  not 
subject  the  judgment  creditor  to  undue  delay; 
but  the  latter  cannot  be  required  to  await  the 
creation  of  such  conditions. 

13.  Action  ^=»57(2)— Consolidation  of  suits 
to  enfobce  judgment  lisns  dbiiayino  sn- 
tby  of  decrees  denied. 

Nor  can  such  a  debtor  require  a  consoli- 
dation of  two  or  more  judgment  lien  suits  pend- 
ing in  the  same  court,  in  some  of  which. the 
lands  of  the  principal  debtors  and  codebtors 
are  proceeded  against,  under  such  conditions 
and  at  such  stages  of  the  proceedings  against 
his  lands,  as  will  delay  the  entry  of  decrees 
against  him  In  favor  of  judgment  creditors  as 
to  whose  debts  he  is  not  entitled  to  a  decree  of 
exoneration  against  a  surety  or  codebtor,  ei- 
ther because  the  relation  does  not  exist  or  the 
conditions  warranting  such  a  decree  do  net 
obtain. 

14.  Judgment  ^=5>801— Stat  by  cboss-bill 
OF  suit  to  enforce  judgment  liens. 

Nor,  after  the  liens  have  been  ascertained 
and  reported  in  the  suit  against  his  lands  and 
the  cause  is  practically  ready  for  submission 
and  decree,  can  he  stay  the  proceedings  by 
means  of  a  cross-biU  for  enforcement  of  his 
equities  against  his  codebtors.  It  comes  too 
late  and  may  properly  be  rejected  by  the  court. 

15.  Judgment    ^s»801  —  Personal    decree 

AGAINST  judgment  DEBTOR  IN  SUIT  TO  SN» 
FORCE  JUDGMENT.  LIENS. 

In  a  suit  to  subject  the  lands  of  a  joint 
judgment  debtor  to  sale  to  satisfy  the  lien  of 
the  judgment,  it  is  not  error  to  enter  a  person- 
al decree  against  him  alone. 

16.  Judgment  <0=:>S01  —  Enforcement  of 
judgment  liens. 

In  such  a  suit,  judgments  enjoined  only  to 
protect  the  property  of  a  third  person  from 
sale  to  satisfy  them  may  be  proved  and  allow- 
ed; they  being  wholly  unrestrained  as  to  the 
debtor  whose  lands  are  proceeded  against. 

17.  Judgment  ^=»801— Enforcement  of  uen; 

INCLUSION    OF    judgment    NOT    SET    UP    IN 
SUIT  TO  ENFORCE  JUDGMENT. 

It  is  not  error  to  refuse,  in  such  a  suit,  to 
indude  a  judgment  not  set  up  or  claimed  in  it 
by  the  judgment  creditor. 

18.  Judgment    ^=»801  —  Enforcement    of 

JUDGMENT        lien;  PERSONAL         DECREES 

AGAINST  ALIENEES  OF  LAND  SOLD  BY  JUDG- 
MENT DEBTOR. 

The  debtor  in  such  suit  cannot  complain  of 
personal  decrees  against  alienees  of  lands  he 
has  sold,  for  the  amounts  of  judgments  against 
him,  nor  of  failure  of  the  decree  .of  sale  to  re- 
quire his  remaining  lands  to  be  sold  first. 

19l  EviDENOB   ^=s>208(3)— Bill  to   enforce 

JUDGMENT  LIEN  TAKEN  AB  CONFESSED  AS  TO 
JUDGMENT   debtor's    GRANTEE. 

If,  in  such  case,  the  bill  seeks  to  set  aside 
a  conveyance  of  property,  made  by  the  judg- 
ment debtor,  before  any  of  the  judgments  were 
recovered,  on  the  gn>unds  of  fraud  and  lack 
of  consideration,  after  the  right  to  attack  it 
opon  the  latter  ground  has  ceased  by  limitation, 
and  the  bill  is  taken  for  confessed  as  to  the 


grantee,  but  is  opposed  by  an  answer  of  the 
grantor,  squarely  and  absolutely  denying  the 
charge  of  fraud  and  also  the  charge  of  an  abso- 
lute conveyance  without  consideration,  out  aver- 
ring the  conveyance  in  question  was  made  upon 
a  trust  in  his  own  favor  and  claiming  the  equi- 
table title  to  the  land,  and  there  is  no  proof  of 
the  fraud  charged,  such  admission  of  equitable 
title  does  not  bind  the  grantee  and  cannot  be 
made  the  basis  of  a  decree  subjecting  the  land 
to  judgment  liens  and  enforcing  them. 

20.  Fraudulent  conveyances  ^=»268,  312(3) 
—Amendment  of  bill  in  suit  to  enforce 

JUDGMENT   liens    AGAINST    LAND    CONVEYED 
TO  ENFOBCE  TRUST  IN   GRANTOR. 

But  the  different  cause  of  action  and  ground 
of  relief,  so  admitted,  constitutes  matter  for 
an  amendment  of  the  bill,  setting  up  the  alleg- 
ed trust  against  both  the  grantor  and  grantee; 
and,  although  it  cannot  be  established  other- 
wise than  by  a  collateral  agreement  in  writing 
or  a  written  declaration  of  trust,  or  the  equiv- 
alent thereof,  if  It  is  sufficiently  denied,  the 
benefit  of  the  statute  of  frauds  claimed  and 
the  rule  inhibiting  admission  of  oral  evidence 
to  contradict,  alter,  or  vary  a  written  instru- 
ment invoked,  provided  the  attendant  facts 
do  not  constitute  an  independent  equity,  yet  it 
may  be  enforced  by  a  decree,  if  no  defense  is 
interposed  or  the  grantee  answers  admitting 
the  trust  alleged. 

21.  Trusts  «g=»17,  18(1)— Judicial  enforce- 
ment OF  PAROL  TRUST. 

Judicial  enforcement  'of  a  parol  trust  un- 
der the  absolute  deed  of  the  claimant  thereof 
and  against  its  terms  is  not  inhibited  by  the 
common  law,  any  statute,  or  rule  of  evidence, 
when  such  trust  is  judicially  admitted.  It  pass- 
es the  title  by  a  deed  in  execution  of  the  de- 
cree, agreeably  to  the  requirement  of  section 
1  of  chapter  71  of  the  Code  of  1013  (sec.  3730). 

22.  Lis  pendens  €=s»5— Territorial  scope. 
The  territorial  scope  of  the  rule  lis  pendens 

is  coextensive  with  the  jurisdiction  of  the 
court  in  which  the  suit  is  pending. 

23.  las  pendens  ^=»5  — Jubisdiotion;    de- 

.   SCRIPTION   OF   property. 

Actual,  not  merely  potential,  jurisdiction 
of  the  court,  is  essential  to  the  operation  of  the 
rule  lis  pendens.  Wherefore,  to  make  it  effec- 
tive, the  res  litigiosse  must  be  established  in 
some  court,  by  attachment  of  its  jurisdiction 
to  the  person,  the  property  and  the  right  or 
claim  asserted  against  it,  and  the  property  and 
right  or  claim  asserted  must  be  sufficiently  de- 
scribed in  the  pleadings  or  otherwise  in  the 
cause. 

24  Lis  pendens  ess>21  —  Introduction  of 

NEW  CAUSE  of  ACTION  BY  AMENDMENT. 

If,  after  the  bill  has  been  filed,  a  new  sub- 
ject or  a  new  cause  of  action  is  introduced  by 
amendment,  there  is  no  lis  pendens  as  to  such 
new  subject  or  cause  of  action  prior  to  the 
date  of  the  amendment,  and  a  purchase  of  the 
property  so  brought  in  or  charged,  before  the 
date  of  the  amendment,  la  not  subject  to  tha 
rule. 

25.  Lis  pendens  ^=5>22(2)— Scope  of  notice 
ON  bill  by  one  judgment  oreditob  mak- 
ing ALL  OTHERS  PABTIXS  DEFENDANT. 

A  bill  filed  by  one  judgment  creditor  and 
making  all  others  parties  defendant  thereto 
does  not  create  a  lis  pendens  as  to  any  judg- 


i7e 


'  101  SOUTHEASTERN  REPORTER 


(W.Va. 


ment  otber  than  that  of  the  plaintiff,  but,  on 
It,  there  is  a  lis  pendens  as  to  the  judgment 
of  each  defendant  and  each  judgment  creditor 
not  made  a  formal  party,  from  and  after  the 
date  of  his  assertion  thereof  by  his  answer, 
petition,  or  proof  before  the  commissioner  to 
whom  the  cause  is  referred. 

26.  Lis  pendens  ^S5>22(2)— Lands  of  judg- 
ment DEBTOB  SITUATED  IN  ANOTHEB  COUNTY. 

If  such  a  bill  proceeds  only  against  the 
lands  of  the  judgment  debtor  situate  in  the 
county  in  which  it  is  filed,  it  alone  does  not 
create  a  lis  pendens  as  to  lands  of  the  judg- 
ment debtor,  situate  in  any  other  county. 

27.  Judgment  «=»785(1)— Pbiobity  of  judg- 
ment LIEN  OVEB  A  I4BASB  OF  THE  LAND, 

Docketed  judgments  constituting  liens  on 
lands,  at  the  date  of  recordation  of  a  lease 
thereon,  take  precedence  oyer  the  lease  and 
bind  the  land,  as  if  there  were  no  lease  on  it; 
but  other  judgments,  either  antecedently  or 
subsequently  recovered,  bind  the  land  subject 
to  the  lease,  the  lease  taking  precedence  over 
them,  in  the  absence  of  procedure  applying  the 
rale  Us  pendens. 

28.  Equity  ($=9345— Answeb  of  gbantob  as 
availing   gbantex  in   a   bill  to  avoid 

DEED. 

The  answer  of  the  grantor  in  a  deed  to  a 
bill  seeking  avoidance  thereof  on  the  grounds 
of  fraud  and  lack  of  consideration,  denying  the 
allegations  of  such  grounds,  avails  the  gran- 
tee and  requires  the  plaintiff  to  prove  them, 
if  he  would  prevaiL 

Appeal  from  Oircnit  Oourt,  Webster  Ooanty. 

Separate  suits  by  the  First  National  Bank 
of  Webster  Springs  and  others,  by  American 
Audit  Company  and  others,  and  by  Union 
Trust  &  Deposit  Company  and  others,  for  the 
enforcement  of  judgment  liens  against  John 
T.  McGraw  and  others.  Cases  consolidated 
for  trial,  and  judgm'ent  for  plaintiffs  in  each 
suit,  and  John  T.  McGraw  appeals.  Decree 
reversed,  and  cause  remanded,  with  leave 
to  amend. 

Ira  E.  Robinson,  of  Charleston,  J.  M.  Hoo- 
ver, of  Webster  Springs,  and  Hall  Bros.,  of 
Sutton,  for  appellant  Samuel  V.  Woods,  of 
Philippi,  for  appellee  Dorr.  Harry  Friedman, 
of  Grafton,  for  appellees  American  Audit  Co. 
and  others.  A.  W.  Burdette,  of  Grafton,  for 
appellees  Grafton  Banking  &  Trust  Oo.  and 
others.  G.  W.  Ford,  of  Grafton,  for  appellees 
city  of  Grafton  and  Ford.  S.  H.  Sommerville, 
of  Grafton,  for  appellee  Brunswlck-Balke  Col- 
lender  Co.  J.  H.  S.  Barlow,  of  Grafton,  for  aj)- 
pellees  First  Nat.  Bank  of  Friendsville,  Md., 
and  Barlow.  Linn  Brannon,  of  Weston,  and 
L.  L.  Dyer,  of  Webster  Springs,  for  appellee 
Edwards  &  Edwards  Ins.  Agency.  W.  S.  Wy- 
song,  of  Webster  Springs,  for  appellees  Tracy 
&  Hines  and  others.  Morton  &  Wooddell,  of 
Webster  Springs,  for  appellees  First  Nat 
Bank  of  Webster  Springs  and  others. 

POFFENBARGER,  J.  The  sole  appellant 
In  these  three  suits  brought  in  three  different 
counties  of  the  state,  for  the  enforcement  of 
numeroua  Judgment  liens,  and  afterwards 


coQSDlidatGd,  la.  the  judgment  debtor.  Th» 
properties  proceeded  against  are  numerpus. 
varied  in  character,  valuable  and  widely  scat^ 
tered  through  several  counties,  and  the  Hens 
adjudicated  and  fixed  by  the  decree  com- 
plained of  amount  in  the  aggregate  to  a  sum 
not  far  from  $1,000,000,  it  is  said.  One  of 
the  three  suits  was  Instituted  in  Webster 
county,  one  in  Taylor,  and  the  third  in  Jeffer- 
son, and  the  last  two  were  transferred  to 
Webster  county,  and  then  consolidated  with 
the  suit  pending  in  that  county.  Some  of  the 
appellant's  26  assignments  of  error  may  be 
susceptible  of  group  treatment,  since  they 
depend  upon  the  same  principles. 

The  first  assignment  of  error,  assailing  the 
decree  on  the  ground  of  lade  of  necessary 
parties,  if  found  to  have  been  well  taken, 
will  be  fatal,  for  jurisdiction  of  all  necessary 
parties  is  essential  to  the  validity  of  a  decree 
in  any  cause. 

[1-3]  Leopold  E.  Mambourg  was  not  a  nec- 
essary party,  though  he  might  have  been  a 
proper  party,  if  the  plaintiff  had  brought  hint 
into  t^ie  cause.  The  record  shows  nothing 
concerning  him,  except  that  he  conveyed  to 
the  judgment  debtor  a  certain  piece  of  prop- 
erty subject  to  a  vendor's  lien  in  favor  of 
his  grantor,  which  appears  by  the  deed  to 
have  been  assumed  by  the  grantee  therein, 
the  judgment  debtor  in  these  causes.  That 
lien  was  reserved  by  one  Linnie  Jarrett 
against  whom  there  is  no  decree,  although 
the  property  is  decreed  to  be  sold  as  that  of 
the  judgment  debtor.  Of  course,  Mambourg 
was  Interested  In  the  payment  of  his  out- 
standing note  In  favor  of  Linnie  Jarrett,  but 
he  had  no  interest  in  the  property  nor  any 
lien  upon  lt»  and  his  absence  as  a  party  does 
not  In  any  manner  affect  its  status. 

From  the  testimony  of  a  witness,  it  appears 
that  the  board  of  education  of  some  district 
in  Pocahontas  county  has  a  deed  for  certain 
lots  in  the  town  of  Durbin  and  has  erected  a 
school  building  on  them ;  but  it  does  not  ai>- 
pear  at  what  date  the  lots  were  purchased 
or  conveyed  to  It  The  same  witness  testifies 
that  the  M.  E.  Church  has  built  its  parsonage 
on  a  lot  in  said  town  of  Durbin,  reported 
by  the  commissioner  to  be  the  property  of  the 
judgment  debtor,  and  decreed  to  be  sold.  This 
evidence  is  insufficient  to  prove  necessity  for 
making  the  church  and  board  of  education 
parties.  It  does  not  give  the  tinre  or  circum- 
stances of  the  purchase  or  the  prices,  nor 
show  payment  of  any  purchase  money.  For 
all  that  appears,  they  may  be  pendente  lite 
purchasers'  whom  it  was  not  necessary  to 
bring  in  as  parties.  Harmon  v.  Byram,  11 
W.  Va.  511;  Lyncai  v.  Andrews,  25  W.  Va. 
751 ;  Wick  V.  Dawson,  48  W.  Va.  469,  37  S. 
E.  639;  Goddln  V.  Vaughn's  Ex'x,  14  Grat 
(Va.)  102;    Price  ▼.  Thrash,  80  Grat  CVa,> 

516. 

Rose  McGraw,  holding  an  assignment  of  the 
rents  and  profits  arising  from  a  mining  lease 
on  one  of  the  tracts  of  land,  executed  after 
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certain  Judgments  asserted  in  the  suits  had 
been  docketed  In  the  comity  in  which  the  land 
lies,  by  Tirtue  of  a  written  contract,  should 
have  been  made  a  party.  The  liens  of  those 
judgments  are  superior  to  the  right  conferred 
by  the  lease  on  which  her  right  rests,  and  en- 
forcement thereof  would  extinguish  both  of 
these  rights.  Hence  she  is  Interested  in  the 
litigation,  and  entitled  to  be  heard.  If  she 
can  show  those  particular  liens  haTe  been  sat- 
isfied, or  save  her  rents  by  causing  other 
lands  to  be  first  sold,  she  has  clear  right  to 
do  so.  It  suffices  that  she  has  the  direct  inter- 
est here  noted,  whether  she  can  save  her 
rents  or  not ' 

As  to  Kenna  Rexroad,  purchaser  of  certain 
lots  in  the  town  of  Durbln,  Pocahontas  coun- 
ty, from  the  Judgment  debtor,  after  it  bad 
become  subject  to  some  of  the  liens,  by  verbal 
contract  part  performed  in  such  manner  and 
to  such  an  extent  as  to  make  it  enforceable, 
notwithstanding  the  statute  of  frauds,  the  as- 
signment is  technically  good.  He  brought  his 
interest  to  the  attention  of  the  court  by  a 
petition  filed  in  the  cause,  and  it  was  re- 
manded to  rules  for  process.  But  the  bill 
was  not  amended,  wherefore  he  was  not 
strictly  a  party,  although  the  decree  charged 
bis  lots  only  with  Judgments  docketed  at  the 
date  of  his  purchase.  E^reeman  v.  Egnor,  72 
W.  Va.  830,  79  Si  E.  824.  His  lots  were 
charged  with  such  liens  thereon  as  were 
docketed  at  the  date  of  the  purchase  and  in- 
cluded in  the  decree  of  sale.  N.  B.  Arbogast 
and  Howard  Bird  occupied  like  positions,  ex- 
cept in  one  respect  Their  lots  were  pur- 
chased before  any  of  the  liens  attached  to 
them.  The  former  filed  a  petition  setting  up 
his  claim  and  praying  to  be  made  a  party  to 
the  suit,  but  the  biU  was  not  amended  as  to 
him,  and  his  lots  were  not  reported  by  the 
commissioner,  as  being  liable  to  sale,  nor  in- 
cluded in  the  decree.  Bird  filed  no  petition, 
and  his  lot  was  included  in  the  commission- 
er's report  and  the  decree  of  sale,  although 
his  apparent  purchase  and  equitable  title 
were  disclosed  by  a  deposition.  They  were 
both  necessary  parties.  Preston  t.  Aston's 
Adm'r,  85  Va.  104,  7  S.  E.  844.  In  Arbo- 
gast's  case,  there  was  a  decision  against  Mc 
Graw,  and,  in  the  other,  one  in  his  favor, 
founded  upon  no  proper  pleadings  in  the 
cause.  The  bill  should  have  made  both  Arbo- 
gast and  Bird  parties,  if  there  was  purpose  to 
proceed  against  their  lots,  and  then  there 
might  have  been  cross-pleadings  between  them 
and  McGraw.  Arbogast  filed  his  petition,  but 
the  bUl  was  not  amended  so  as  to  make  him 
a  party.  So  far  as  the  record  discloses. 
Bird's  lot  was  decreed  to  sale  without  notice. 
He  was  not  personally  brought  in  either  reg- 
ularly or  irregularly.  As  will  be  shown,  none 
of  these  parties  were  i>endente  lite  purcbas- 


Although  John  T.  McGraw  is  the  equitable 
owner  of  seven-eighths  of  lots  Nos.  3  and  4 
of  the  Bennett  addition,  which  are  decreed  to 
be  sold,  the  legal  title  thereto  stands  in  the 
name  of  Jake  Fisher,  trustee,  who  was  not 
made  a  party  to  the  suit  Fisher  was  made 
a  party  in  his  individual  capacity,  but  not  as 
trustee.  His  presence  as  trnstee  was  neces- 
sary. Turk  V.  Sklles,  38  W.  Va.  404,  18  S.  B. 
561.  Whether,  In  the  absence  of  other  errors, 
the  decree  could  be  modified  or  corrected  in 
some  way,  so  as  to  avoid  reversal  for  these 
defecbB,  it  is  unnecessary  to  inquire,  for  it 
contains  a  more  damaging  and  fatal  one  of 
the  same  kind. 

Certain  areas  of  coal  containing  in  the  ag- 
gregate 4,469.9  acres  constitute  part  of  the 
property  decreed  to  be  sold,  on  the  theory  of 
equitable  title  thereto  in  McGraw,  notwith- 
standing his  conveyance  thereof  to  the  West 
Virginia  Midland  Railroad  Ck>mpany,  by  a 
deed  dated  August  14, 1908.  It  is  urged,  on 
behalf  of  the  appellant,  that  the  legal  title  to 
these  tracts  of  coal  passed  to  the  Morton 
Trust  Company  of  New  York,  a  foreign  cor- 
poration, by  virtue  of  a  deed  of  trust  or 
mortgage  executed  to  it  by  the  West  Virginia 
Midland  Railroad  Company,  April  2,  1906, 
conveying  all  of  the  property  thereafter  to 
be  acquired  by  it  to  the  Morton  Trust  Com- 
pany, trustee,  to  be  held  by  it  in  trust,  to 
secure  bonds  of  the  railroad  company  amount- 
ing to  $1,000,000.  The  language  of  the 
clause  pertaining  to  after-acquired  property 
reads  as  follows : 


"Including  as  well  all  property  or  things 
whatsoever  of  any  such  nature  or  description 
as  above  mentioned,  belouging  or  pertaining 
to,  or  for  use  in  connection  with  the  said  rail- 
road and  its  branches  above  described,  which 
shall  be  hereafter  acquired  or  possessed  by  the 
party  of  the  first  part  for  or  in  connection  with 
the  said  railroad  or  branches  between  said 
termini." 

In  resistance  of  the  assault  upon  the  decree 
predicated  upon  the  albsence  of  the  Morton 
Trust  Company,  trustee,  it  is  urged:  (1> 
That,  by  the  mortgage  or  deed  of  trust,  the 
grantee  did  not  obtain  the  legal  title  to  the 
coal ;  and  (2)  that  the  coal  areas  in  question 
are  not  property  of  such  character  as  was 
contemplated  by  the  mortgage  or  deed  of 
trust,  and  therefore  are  not  included.  No 
title  to  this  property  of  which  a  court  of  law 
would  take  cognizance  passed  by  the  mort- 
gage, but  courts  of  equity  give  effect  to  mort- 
gages of  after-acquired  real  property.  Dos- 
well  V.  Buchanan,  3  Leigh  (Va.)  365,  23  Am. 
Dec.  280;  Bear  Lake,  etc.,  Waterworks  Co. 
V.  Garland,  164  U.  8.  15,  17  Sup.  Ct  7,  41 
L.  Ed.  327 ;  Jones,  Mortgages  (7th  Ed.)  §  157. 
Though  the  Morton  Trust  Company  did  not 
acquire  the  legal  title  to  the  coal,  for  the 
reason  that  it  was  after-acquired  property, 
it  -may  have  acquired  an  equitable  interest 
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therein  or  title  thereto,  as  representative  of 
the  bondholders,  which  precluded  its  omission 
from  the  proceeding  to  enforce  liens  against 
the  lands.  The  nrortgage  clothed  the  trustee 
with  very  full  representative  power  and  made 
it  an  interested  party,  if  the  instrument  in- 
cludes the  coal  land  in  question.  Blllmyer 
Lumber  Co.  v.  Merchants*  Coal  Co.,  66  W.  Va. 
696,  66  S.  E.  1073,  26  L.  B.  A.  (N.  S.)  1101. 
Whether  it  does  or  not  is  a  question  of  in- 
terpretation and  construction,  in  which  the 
trustee  is  obviously  interested.  In  connec- 
tion with  the  clause  above  quoted  relating  to 
after-acquired  property,  a  preceding  clause 
is  to  be  read  and  considered,  as  having  some 
bearing  upon  its  interpretation.  After  hav- 
ing specifically  mentioned  many  kinds  of 
property  possessed  by  the  railroad  company 
at  the  date  of  the  mortgage,  this  clause  pro- 
ceeds as  follows : 

"And  all  things  or  property  of  any  kind,  na- 
ture or  description  whatsoever,  real,  personal 
or  mixed,  including  coal  land  and  all  mineral 
rights,  belonging  to  or  used  or  designed  for 
use  or  in  connection  with  said  railroad  and 
branches.'* 

These  terms  are  descriptive  of  the  property 
actually  conveyed.  The  clause  relating  to 
after-acquired  property  covers  "all  property 
or  things  whatsoever  of  any  such  nature  or 
description  as  above  mentioned."  Interpreta- 
tion of  the  language  of  the  mortgage  respect- 
ing after-acquired  property,  in  the  absence  of 
the  trustee,  in  sudi  manner  as  to  bind  It, 
is  manifestly  impossible.  It  is  equally  ob- 
vious, however,  that  the  terms  of  the  instru- 
ment are  broad  enough  to  raise  a  question 
of  interpretation  in  which  the  trustee  Is 
vitally  Interested.  Whether  the  property  in 
question  is  included  may  depend  also  upon 
its  location,  its  relation  to  the  railroad,  and 
the  use  made  of  it,  none  of  which  are  devel- 
oped in  the  record.  The  limitation  upon  the 
quantity  of  land  a  railroad  company  may 
take  or  acquire.  Imposed  by  section  6  of  chap- 
ter 52  of  the  Code,  is  also  invoked  in  re- 
sistance of  the  theory  of  the  appellant;  the 
area  of  the  coal  in  question  being  far  in  ex- 
cess of  the  amount  limited  by  the  statute. 
The  nature  of  the  limitation  and  the  extent  of 
its  operation  are  questions  upon  which  the 
trustee  is  likewise  entitled  to  be  heard.  It 
may  be  that  the  state  only  can  complain  of 
tliese  excessive  holdings,  and  that  an  enter- 
prising citizen  cannot  come  along  and  claim 
and  take  title  to  them,  directly  or  Indirectly, 
because  the  railroad  company  had  no  right 
to  acquire  or  hold  them.  From  what  has  been 
said,  it  is  dear  that  the  Morton  Trust  Com- 
pany should  have  been  made  a  party  as 
trustee,  because  it  apparently  holds  in  trust 
equitable  title  to  the  coal  proceeded  against, 
aot  legal  title. 

[4]  It  was  made  a  party  in  its  own  right, 
as  a  Judgment  creditor,  but  not  as  trustee* 


unless  consolidation  with  these  three  suits,  of 
another  instituted  by  Margaret  C.  Hamrick 
against  John  T.  McGraw,  for  enforcement  of 
a  vendor's  lien,  in  which  it  was  a  party  as 
trustee,  may  be  deemed  to  have  made  it  a 
party,  as  such,  to  these  causes.    It  is  urged 
that  it  did  not  because  the  Hamrick  suit  was 
afterwards  partially  or  wholly  severed  ftom 
the  others.    Since  the  consolidation  did  not 
have  the  effect  claimed,  the  character  of  tbe 
severance  is  imntateriaL    Consolidation  does 
not  change  the  rules  of  equity  pleading,  nor 
the  rights  of  the  parties,  which  must  still  tarn 
on  the  pleadings,  proofs,  and  proceedings  in 
their  respective  suits.     The  parties  in  one 
suit  do  not  become  parties  in  the  other,  by 
consolidation,  and  a  decree  in  one  is  not  a 
decree  in  the  other  unless  so  directed.    Tole- 
do, etc..  Railroad  Co.  v.  Continental  Trust  Oo^ 
95  Fed.  497,  36  0.  C.  A.  155 ;  Ogbum  v.  Dun- 
lap,  9  Lea  (Tenn.)  162 ;  Masson  v.  Anderson, 
3  Baxt  (Tenn.)  290;   Brevard  v.  Summar,  2 
Heisk.  (Tenn.)  97.    The  ruling  in  Shenandoali 
Valley  National  Bank  v.  Bates,  20  W.  Va.  210, 
is  not   inconsistent  with  the  general  role* 
enunciated  by  the  authorities  Just  cited.    In 
that  case,  the  bank  had  Judgments  for  the 
same  debt  against  four  persons.    In  a  suit 
against  the  administrator  and  heirs  of  the 
maker  of  the  note  on  which  its  Judgm^it  was 
founded,  for  enforcement  of  the  lien,  it  had 
appeared  and  proved  its  Judgment  against 
the  heirs  of  the  nmker.    It  had  also  proved 
it,  or  was  entitled  to  prove  it,  against  two  of 
the  indorsers  of  the  note.    Fearing  the  real 
estate  of  the  maker  and  the  two  indorsers 
against    whom    proceedings    were    pending 
would  not  be  sufficient  to  pay  the  debt,  it 
brought  another  suit  against  Bates,  who  was 
also  an  Indorser  and  Judgment  debtor,  but 
did  not  make  the  heirs  of  the  deceased  maker 
of  the  note  parties  to  that  suit    The  court 
held  that,  inasmuch  as  the  plaintiff's  debt 
was  already  established  against  the  heirs  of 
the  maker,  in  one  of  the  pending  suits,  and 
the  suits  could  be  consolidated,  it  was  not 
necessary  to  make  them  parties  to  the  last 
suit  brought,  the  one  against  Bates.     This 
effect  of  consolidation  was  not  regarded  as  a 
result  of  operation  of  the  general  rule,  for 
the  court  said  it  was  Justified  "by  the  rules 
of  chancery  practice  in  special  cases  where 
the  facts  are  such  as  they"  were  in  that  case. 
The  plaintiff's  Judgment  was  the  same  in  all 
of  the  causes,  and  it  sufficed,  in  the  opinion 
of  the  court,  to  establish  it  once  against  tbe 
heirs.    The  demurrer  was  sustained,  however, 
for  omission  of  other  parties.  Judgment  cred- 
itors whose  liens  were  proved  in  the  cause. 

[6-8]  The  First  National  Bank  of  Webster 
Springs  filed  a  second  amended  and  supple- 
mental bill,  at  April  rules  1916,  process  on 
which  issued.  One  of  the  objects  of  that  biU 
was  to  bring  in  Francis  P.  Garvan,  to  whom 
John  T.  McGraw,  by  a  deed  dated  March  18» 
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Webster  county,  containing  in  the  aggregate 
10,175  acres,  and  by  a  deed  dated  April  8» 
1915,  an  undivided  one-half  interest  in  vari- 
ous tracts  of  coal  and  other  lands  in  Green- 
brier, Nicholas,  Pocahontas,  and  Webster 
counties,  containing  In  the  aggregate  13,366 
acres.  In  addition  to  the  allegations  respect- 
ing the  conveyance  to  Garvan,  this  bill  con- 
tains others  setting  up  the  recovery  by  the 
plaintiff  and  others,  of  nunrerous  Judgments 
against  McGraw.  The  process  was  served 
on  Garvan,  but  it  does  not  api)ear  from  the 
record  whether  It  was  served  on  any  of  the 
other  defendants  or  not  The  appellant  made 
numerous  appearances  In  the  cause  after  the 
filing  of  that  bill.  A  decree  entered  May  25, 
1916»  recites  that  the  second  amended  and 
supplemental  bill  of  the  First  National  Bank 
of  Webster  Springs  had  been  duly  matured 
and  set  for  hearing,  and  that  the  cause  of  the 
First  National  Bank  of  Webster  Springs  v. 
McGraw  and  others  had  been  duly  matured 
as  to  the  original  and  supplemental  bills  and 
''process  duly  executed  on  all  the  defendants 
thereto."  This  amounted  to  a  Judicial  as- 
certainment of  service  of  process  on  all  the 
parties  defendant.  Central,  etc:.  Telegraph 
Co.  V.  Parkersburg,  etc.,  Railway  CJo.,  76  W. 
Va.  120, 85  S.  E.  65.  Hence  the  second  assign- 
ment of  error  is  not  well  taken. 

The  causes  were  first  referred  to  Special 
Commissioner  James  Woodzell,  to  whose  re- 
port certain  exceptions  were  filed;  then  re- 
committed to  Special  Commissioner  Ernest  V. 
Morton,  without  passing  on  the  exceptions  to 
the  report  of  Commissioner  Woodzell;  and 
then  recommitted  to  Commissioner  Ernest  V. 
Morton,  without  disposition  of  certain  ex- 
ertions filed  to  his  first  report  Morton's 
second  report  with  a  supplement  thereto, 
constitutes  the  final  report  in  the  causes, 
and  covers  and  Includes  all  the  matters 
dealt  with  and  reported  upon  in  the  previous 
reports.  Its  findings  are  the  basis  of  the  de- 
cree. Assignments  of  error  are  predicated 
upon  the  failure  of  the  court,  before  recom- 
mitting the  causes,  to  dispose  of  the  excep- 
tions to  the  reports  then  filed.  These  con- 
tentions are  adversely  disposed  of  in  spe- 
cific terms  In  Hooper  v.  Hooper,  29  W.  Va. 
276,  288,  1  S.  B.  280.  To  the  same  effect 
see  Ftndley  v.  Flndley,  42  W.  Va.  372,  26  S. 
B.  433. 

A  Judgment  was  recovered  by  H,  0.  Duf- 
field  against  the  West  Virginia  Midland 
Railroad  Company,  John  T.  McGraw,  and 
others,  December  5,  1910,  assigned  by  Duf- 
fleld  to  Joseph  Fuccy,  March  4,  1911,  and 
attempted  to  be  released  by  Duffield  June  8, 
1911,  was  reported  by  the  commissioner  as 
a  valid  lien  and  carried  into  the  decree.  The 
appellant  excepted  to  the  report  of  the  com- 
nilssioner  as  to  this  item,  and  the  court  over- 
ruled his  exception.  After  having  assigned 
the  Judgment  i>uffield  had  no  further  con- 


lease.  Clarke  v.  Hogeman,  13  W.  Va.  718; 
Fleshman  v.  Hoylman,  27  W.  Va.  728,  738. 
Hence  the  court  did  not  err  in  overruling  the 
exception. 

The  commissioner  reported,  as  valid  liens, 
certain  small  Judgments  recovered  against 
the  appellant  In  Justices'  courts,  upon  pro- 
cess not  executed  upon  him  personally  though 
directed  to  be  served  upon  him,  but  in  re- 
spect of  which  service  was  accepted  by  his 
agent  one  J.  W.  Wooddell.  There  is  no  pre- 
sumption of  authority  in  an  agent  to  accept 
service  of  process  for  his  principal,  but 
there  is  a  presumption  of  the  validity  of  a 
Judgment  rendered  by  an  inferior  court  For 
all  that  appears  here,  the  agent  may  have 
been  authorized  to  accept  service,  and  that 
fact  may  have  been  disclosed  to  the  Justice. 
This  presumption  of  validity  Is  not  a  conclu- 
sive one,  in  the  case  of  a  Judgment  of  an  in- 
ferior court.  It  is  rebuttable;  but,  if  the 
Judgment  Is  not  attacked,  nor  its  validity 
questioned,  the  presumption  prevails  and 
sustains  the  Judgment  Leachman  v.  Young, 
64  W.  Va.  652,  63  S.  B.  362 ;  State  v.  Citi- 
zens Trust  &  Guaranty  Co.,  72  W.  Va.  181, 
77  S.  E.  902 ;  Horner  v.  Huffman,  52  W.  Va. 
40,  43  S.  E.  132;  Buragamer  v.  Bank,  70  W. 
Va.  787,  74  S.  B.  996.  The  vaUdlty  of  the 
Judgment  is  not  assailed  by  any  pleading  in 
the  cause.  The  appellant  endeavored  to  im- 
peach it  upon  the  sole  ground  tliat  all  Juris- 
dictional facts  do  not  appear  upon  its  face, 
and  by  a  mere  exception  to  the  report  of  the 
commissioner.  This  assignment  of  error  is 
not  well  taken. 

Two  or  three  assignments  of  error  are 
predicated  upon  the  theory  that  the  commis- 
sioner did  not  ascertain  and  report  all  of 
the  real  estate  of  the  Judgment  debtor  and 
take  it  all  into  consideration,  in  determining 
the  amount  of  the  rents  and  profits  and  their 
sufficiency  or  insufficiency,  within  five  years, 
to  pay  off  his  Indebtedness.  Only  two  pieces 
of  property  are  referred  to  as  having  been 
omitted,  one  of  which  is  the  Willard  Hotel 
in  Grafton  and  the  other  a  lot  in  the  city  of 
Grafton,  described  as  being  lot  No.  2  on 
Latrobe  street  There  is  In  the  record  some 
indefinite  and  unsatisfactory  evidence  of  a 
purchase  of  said  lot  No.  2  by  the  appellant 
but  it  is  admitted  that  he  has  no  record 
title  thereto.  The  witness  says  his  under- 
standing is  that  one  of  the  banks  holds  a 
deed  to  the  appellant,  in  escrow,  awaiting 
payment  of  a  balance  due  on  purchase  mon- 
ey. There  is  no  proof  in  the  record  that  the 
appellant  owns  the  Willard  Hotel.  In  an 
exception  to  the  commissioner's  report  he 
claims  to  have  purchased  it  at  a  Judicial 
sale;  but  he  produces  no  evidence  of  his 
purchase.  He  was  repeatedly  called  upon 
to  disclose  all  of  his  real  estate,  before  the 
commissioner  made  his  report  and  he  did 
not  then  daim  ownership  of  said  lot  Na  2 
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or  the  Willard  Hotel  This  showing  Is 
wholly  Insnt&dent  to  prove  omission  of  any 
real  estate  owned  by  the  appellant  or  tail- 
ure  to  consider  all  of  it,  in  ascertaining  the 
rents,  issues,  and  profits.  Appellant  does 
not  claim  the  Willard  Hotel  property  has 
been  paid  for,  and  the  rents,  issues,  and 
profits  of  that  property  might  not  be  suffi- 
cient to  pay  the  debt  for  its  purchase  money 
within  five  years.  He  may  owe  all  of  the 
purchase  money  of  said  lot  No.  2. 

[8,10]  If  the  commissioner  erred  in  report- 
ing some  of  the  property  of  the  Rosemont 
Goal  Company  as  being  the  property  of  the 
appellant,  neither  he  nor  the  Rosemont  Ck>al 
Company  is  prejudiced  by  the  finding.  If 
some  of  his  debts  are  paid  out  of  the  pro- 
ceeds of  the  property  of  the  Rosemont  Coal 
Company,  he  will  not  be  injured  thereby, 
and  therefore  cannot  complain.  On  the  oth- 
er hand,  the  Rosemont  Coal  Company  cannot 
be  hurt,  because  the  decree  as  to  it  is  void ; 
it  being  no  party  to  the  suit.  Hence  the 
court  did  not  err  in  overruling  the  tenth  and 
eleventh  exceptions  to  the  commissioner's 
final  report 

The  eleventh  and  twelfth  assignments  of 
error  need  not  be  considered,  for  they  per- 
tain to  the  mortgage  executed  to  the  Morton 
Trust  Company,  which  is  not  a  party  in  the 
capacity  of  trustee.  Presumptively,  it  will 
set  up  any  claim  it  may  have  under  the 
mortgage,  after  it  shall  have  been  brought 
into  these  suits. 

The  assignments  of  error  predicated  upon 
alleged  uncertainty  of  description  of  the 
lands  ordered  to  be  sold,  found  in  the  com- 
missioner's report  and  the  decree,  are  not 
well  taken.  Sufficient  descriptive  terms  are 
found  in  the  pleadings  and  exhibits,  and  the 
commissioners  appointed  to  make  the  sales 
can  properly  advertise  and  sell  the  lands 
and  report  their  sales.  The  decree  need  not 
describe  the  lands  minutely,  giving  quantity, 
metes  and  bounds,  and  the  like.  Barger  v. 
Buckland  et  al.,  28  Qrat  (Va.)  850. 

[11-13]  Many  of  the  Judgments  involved 
were  Jointly  obtained  against  John  T.  Mc- 
Graw  and  one  or  more  other  persons,  and, 
in  numerous  instances,  he  claims  to  be  liable 
only  as  surety  of  his  co-debtors.  Some  of 
the  Judgments  set  up  in  these  causes  consti- 
tute the  bases  of  other  suits  not  consolidat- 
ed with  these,  but  prosecuted  for  enforce- 
ment of  the  liens  thereof  on  the  lands  of  his 
codebtors.  Those  particularly  mentioned  are 
the  First  National  Bank  of  Monongah  v. 
Point  Mountain  Coal  Company  et  al.;  Ash- 
craft,  Adm'r,  v.  Back  Fork  Coal  Company 
et  al.;  First  National  Bank  of  Fairmont  v. 
Webster  Springs  &  Pickens  Railroad  Com- 
pany; and  Webster  Springs  Hotel  Company 
V.  G.  F.  Hamrick  et  aL  It  is  urged  that  the 
court  erred  in  its  refusal  or  failure  to  order 
consolidation  of  all  of  those  suits,  excei't, 
perhaps,    the   one  last  named,    with    these 


suits,  to  the  end  that  the  appellant's  land 
might  be  exonerated  to  the  extent  of  pay- 
ment and  satisfaction  out  of  proceeds  of 
sales  of  lands  of  his  codebtors  or  principals 
in  the  debts  involved  in  such  other  suits,  and 
that,  in  all  other  instances  of  Joint  indebted- 
ness and  principal  and  surety,  the  lands  of 
his  codebtors  should  have  been  proceeded 
against  in  these  suits. 

No  authority  cited  or  found  goes  so  far  as 
to  require  the  creditor  of  Joint  Judgment  debt- 
ors separately  owning  real  estate  on  which 
the  Judgment  is  a  lien,  to  prosecute  a  single 
Judgment  lien  suit  against  the  lands  of  both 
or  all  of  the  debtors,  or  separate  suits  con- 
temporaneously   against   them,  for   enforce- 
ment of  the  lien.    The  authorities  relied  up- 
on in  the  brief  filed  for  appellant  impliedly 
hold  the  contrary.    They  say  all  of  the  co- 
debtors  must  be  made  parties  to  a  suit   to 
enforce  the  lien  against  the  land  of  one  of 
them,  because  they  are  parties  to  the  Judg- 
ment, liable  for  it,  and  have  right  to  insist 
upon  its  proper  rank  •  and  priority  in   the 
adjustment  of  the  liens.     Shenandoah,  etc.. 
Bank  v.  Bates,  20  W.  Va.  210 ;   Norris  Cold- 
well  &  COi  V.  Bean,  17  W.  Va.  655 ;  Neely  v. 
Jones,   16  W.   Va.   625,  87  Am.   Rep.  794; 
Jackson  v.  Hull,  21  W.  Va.  601.     None  of 
them    intimate    necessity    of    bringing    the 
codebtors*  lands>  into  the  suiL    Omission  of 
that,  in. the  statement  of  the  requisities  of 
such  a  suit,  strongly  implies  that  it  is  not 
one  of  them.    I/ack  of  any  authority  making 
it  one  is  readily  supplemented  by  legal  prin- 
ciples   and    considerations   of   convenience. 
The  lien  and  the  land  on  which  it  subsists 
constitute  the  basis  of  the  cause  of  action. 
The  creditor  is  not  necessarily  concerned 
about  the  equities  between  h^s  debtors.    He 
is  entitled  to  his  money  and  cannot  he  right- 
fully subjected  to  undue  delay,  trouble  or 
expense  by  their  equities.    They  have  their 
own  remedies  therefor.    The  situation  is  not 
the  same  as  that  of  right  to  a  mere  personal 
degree  against  parties  Jointly  Uable  in  equity. 
Nor  is  it  the  same  as  the  case  in  which  the 
Joint  debtors  or  principal   and   surety  and 
their  respective  properties  happen,  by  some 
means,  to  be  all  in  court  and  subject  to  its 
Jurisdiction  at  the  same  time.  In  the  same  or 
different  suits,  and  their  rights  so  far  ascer- 
tained that  the  equities  can  be  «iforced  be- 
tween the  debtors  without  substantial  detri^ 
ment  to  the  creditor. 

To  obtain  such  equitable  relief,  the  debtor 
must  be  the  beneficiary  of  procedure,  by  his 
creditor,  bringing  all  the  parties  and  the  sub- 
ject-matter before  the  court,  as  in  the  causes 
of  Bank  v.  Bates,  supra.  Bank  v.  Parsons, 
42  W.  Va.  137,  24  S.  B.  554,  Alderson  v.  Al- 
derson,  53  W.  Va.  388,  44  S.  E.  313,  and  Wil- 
son V.  Carrico,  46  W.  Va.  466,  33  S.  E.  237, 
so  as  to  enable  the  court  to  do  him  Justice 
without  subjection  of  the  creditor  to  injus- 
tice ;   or  he  must  do  it  himself,  by  the  exer- 
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else  of  due  diligence.  No  doubt  lie  may  pro- 
ceed against  his  codebtor,  and  most  assured- 
ly be  can  against  bis  principal  In  case  of 
suretysbip,  to  compel  bim  to  pay  by  way  of 
exoneration;  and,  if  be  does  so  and  tbus 
gets  all  the  parties  and  all  the  property  into 
court  at-  the  same  time,  be  may  have  his 
equities  awarded  to  bim  by  a  proper  decree 
or  decrees,  provided  the  circumstances  axe 
such  as  to  enable  the  court  to  award  them 
without  undue  delay  to  the  creditor.  When 
these  causes  were  ready  for  submission,  the 
conditions  requisite  for  decrees  of  exonera- 
tion did  not  obtain  in  any  of  the  numerous 
instances  in  which  suits  were  not  then  pend- 
ing against  the  codebtors  in  the  circuit  court 
of  Webster  county. 

None  of  the  suits  against  codebtors  pend- 
ing in  that  court,  for  enforcement  of  liens 
against  their  property,  disclose  any  ground 
or  cause  for  staying  or  withholding  the  de- 
cree of  sale  in  these  causes.  If  the  First 
National  Bank  of  Monongah,  the  First  Na- 
tional Bank  of  Fairmont,  and  other  creditors 
proving  their  Judgments  in  these  causes  and, 
at  the  same  time,  prosecuting  separate  suits 
against  appellant's  codebtors  in  the  same 
court  and  having  matured  tbem,  had  been 
the  only  creditors  interested  in  these  causes, 
an  order  of  consolidation  postponing  the  de- 
cree for  the  working  out  of  equities  among 
the  codebtors  might  have  been  proper.  But 
no  steps  had  been  taken,  nor  any  situation 
brought  about,  that  could  have  so.  affected 
the  rights  of  the  First  National  Bank  of 
Webster  Springs,  the  American  Audit  Com- 
pany, and  numerous  other  Judgment  creditors 
who  have  come  into  the  suit  and  proved  their 
liens»  Under  these  circumstances,  the  ut- 
most that  can  be  awarded  the  appellant  is  a 
consolidation  or  Joint  hearing  as  to  the  dis- 
tribution of  the  purchase  money,  after  de- 
crees of  sale, shall  have  been  made  and  ex- 
ecuted, upon  which  decrees  awarding  exon- 
eration by  application  of  the  proceeds  of 
sales  of  property  of  principal  debtors  to  pay- 
ment of  the  debts  proved  and  established  in 
these  suits,  as  well  as  in  one  or  more  of 
the  others,  may  be  made. 

Under  these  circumstances,  each  creditor 
of  two  or  more  debtors  m^y  assert  his  lien 
in  each  separate  suit  against  his  respective 
debtors,  for  he  may  resort  to  the  lands  of 
all  of  them  for  payment  contemporaneously, 
although  he  can  have  only  one  satisfaction 
of  his  debt  The  p^idency  of  other  suits 
and  assertion  in  them  of  the  same  liens  as- 
serted here  constituted  no  tenable  i^iind  of 
exception  to  the  finding  and  characteriza- 
tion of  such  debts  as  liens  upon  the  lands  of 
the  appellant,  even  though  he  was  a  Joint 
debtor  or  surety  for  the  debts. 

Nor  did  the  court  below  err  In  its  refusal 

or  failure  to  consolidate  such  other  causes, 

nnder  the  circumstances  here  shown,  after 

the  filing  of  the  commissioner's  report  and 
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before  entry  of  the  decree  of  sale.  In  so 
far  as  consolidation  may  be  proper,  or  can 
avail  the  appellant  anything,  it  may  be  made 
after  execution  of  the  decree  of  sale,  when 
properly  made. 

[14]  For  reasons  already  stated,  the  appel- 
lant's cross-bill .  seeking  relief  by  way  of  ex- 
oneration by  principals  in  debts  as  to  which 
he  is  surety,  which  if  allowed,  would  have 
delayed  entry  of  the  decree,  was  properly 
rejected.  It  came  too  late.  These  suits  had 
been  pending  for  years  and  were  ready  for 
final  disposition.  In  so  far  as  the  cross-bill 
sought  any  relief  against  the  plaintiffs  in 
these  causes,  in  respect  of  their  debts,  If  any, 
it  would  have  delayed  them  unreasonably, 
and,  as  to  many  of  the  debts,  the  appellant 
had  no  equities  to  be  conserved  or  prot^ted. 

In  some  instances  of  Judgments  against  the 
appellant  and  one  or  more  other  persons, 
personal  decrees  were  entered  against  him 
alone.  As  the  codebtors  are  not  made  par- 
ties for  purposes  of  relief  against  them,  but 
only  because  they  are  interested  in  the  pro- 
ceedings against  the  land,  there  is  no  rea- 
son for  personal  decrees  against  them.  En- 
tire omission  to  make  them  parties  is  not 
reversible  error,  unless  made  the  ground  of 
an  objection  in  the  court  below.  Norrls  et 
al.  V.  Bean,  17  W.  Va.  655,  670. 

Reference  of  the  causes  with  leave  to  file 
answers  with  the  commissioner  was  obvious- 
ly not  erroneous.  They  might  properly  have 
been  referred  without  any  answers  at  all. 

There  was  no  error  In  the  adjudication  of 
certain  liens  of  Judgments  enjoined  tempo- 
rarily In  another  suit  That  injunction  was 
awarded  to  protect  the  property  of  the  Web- 
ster Springs  Hotel  Company,  a  corporation 
which  became  the  owner  of  certain  property 
formerly  owned  and  used  by  the  appellant 
in  the  conduct  of  a  business  carried  on  by 
him  personally,  under  the  name  of  the  Web- 
ster Springs  Hotel  Company.  It  did  not 
restrain  proceedings  on  the  Judgments 
against  him  or  his  property. 

There  was  no  ground  for  his  exception  to 
the  commissioner's  report  for  failure  to 
include  a  judgment  against  the  Back  Fork 
Coal  Company  and  himself  in  favor  of  the 
First  National  Bank  of  Shinnston,  which 
seems  not  to  have  presented  any  claim  on  ac- 
count of  It  The  exception  Is  based  upon  the 
danger  of  loss  of  collateral  securities  held 
with  the  note  on  which  the  Judgment  is 
founded  and  liability  to  enforcement  of  the 
Judgment  in  another,  forum.  The  owner  of 
the  Judgment  has  control  of  it,  and  no  rule* 
or  prlnciiple  authorising  the  debtor  to  take 
the  control  thereof  out  :0f  its  hands,  in  any 
manner  or  for  any  purpose^  is  perceive^  or 
has  been  suggested. 

CI  5]  The  appellant  cannot  complain  of  per- 
sonal decrees  of  his  indebtedness  against 
certain  alienees  of  lands  subject  to  the  liens 
of  judgments  rendered  a^^inst  him,  nor  of 
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the  failure  of  the  court  to  subject  his  lands 
to  sale  first,  to  the  end  that  their  lands  might 
be  absolved  from  liability,  in  case  of  suffi- 
ciency of  the  proceeds  of  his  to  satisfy  the 
liens.  In  these  provisions  of  the  decree, 
there  may  be,  and  probably  is,  error  against 
them,  but  none  prejudicial  to  him. 

[16-18]  Preferring  dismissal  of  the  bills  as 
to  the  coal  conveyed  to  the  West  Virginia 
Midland  Railroad  Company,  to  reversal  of 
the  decree  and  a  remand  of  the  cause  some 
of  the  appellees,  including  the  First  Na- 
tional Bank  of  Webster  Springs,  plaintiff 
in  the  Webster  county  suit,  have  offered  to 
confess  error  in  the  subjection  of  that  coal 
to  sale  by  the  decree  and  moved  to  dismiss 
the  consolidated  suits  as  to  it  This  motion 
goes  beyond  their  right  in  the  premises.  A 
Judgment  lien  creditor,  after  having  brought 
a  suit  to  enforce  the  lien  of  his  Judgment, 
and  for  the  benefit  of  other  such  creditors,  in 
which  such  others  have  established  their 
liens,  cannot  wholly  dismiss  the  suit  as  to 
all  of  the  lands  proceeded  against  nor  as  to 
any  of  them.  He  can  dismiss  only  as  to  his 
own  debt  Honesdale  Co.  v.  Montgomery, 
66  W.  Va.  397,  399,  49  S.  B.  434 ;  Shumate's 
Ex'rs  V.  Crockett  43  W.  Va.  491,  27  S.  B. 
240;  Lewis  v.  Laidley,  39  W.  Va.  422,  19  S. 
B.  378;  Bllmyer  v.  Sherman,  23  W.  Va. 
656.  The  brief  filed  indicates  that  counsel 
making  the  motion  represent  only  certain 
ones  of  the  numerous  creditors  whose  liens 
have  been  proved  and  reported,  and  they 
have  disclosed  no  authority  to  speak  for  the 
ochers. 

Whether  such  a  motion  respecting  prop- 
erty clearly  shown  by  the  record  not  to  be 
subject  to  any  of  the  liens  might  be  sus- 
tained, it  is  not  necessary  to  inquire,  for  the 
tracts  of  coal  in  question  do  not  appear  to 
be  beyond  the  reach  of  the  liens.  The  bill 
in  the  suit  instituted  in  Webster  county  as- 
sailed the  conveyance  thereof  to  the  railroad 
company,  on  the  ground  of  fraud  and  lack 
of  consideration.  Both  charges  were  denied 
by  McGraw,  but  not  by  the  railroad  com- 
pany. As  to  it  the  bill  was  taken  for  con- 
fessed. McGraw's  denial  of  the  charge  of 
fraud  was  full,  dear,  and  positive.  As  to 
the  other  charge,  it  was  qualified.  His  an- 
swer averred  a  conveyance  of  the  coal  to  the 
railroad  company,  as  a  means  of  strengthen- 
ing its  financial  standing,  to  enable  it  to  ob- 
tain money  for  construction,  extension,  and 
equipment  of  its  railroad.  It  denies  pay- 
ment of  consideration  for  the  coal  and  avers 
that  the  respondent  is  the  beneficial  owner 
thereof.  Considered  as  a  whole,  it  amounts 
to  a  denial  of  absolute  conveyance  without 
consideration  and  sets  up  a  trust  In  the  coal 
of  which  the  respondent  is  the  beneficiary, 
subject  to  incumbrances  put  upon  it  in  pur- 
suance of  the  purpose  of  the  conveyance,  as 
disclosed  by  the  answer.  Moreover,  relief 
against  the  conveyance  considered  as  a  volun- 


tary one  was  barred  t^  time,  more  than  five 
•years  having  elapsed  between  the  date  of 
the  deed  and  that  of  the  institution  of  the 
suit  attacking  it  Code,  c.  104,  f  1^  (sec 
4427).  Obviously,  the  coal  so  conveyed  could 
not  be  made  subject  to  the  Judgment  liens, 
on  the  ground  that  the  conveyance  thereof 
was  not  made  upon  a  valuable  consideration* 
Nor  could  the  deed  be  set  aside  on  the  ground 
of  fraud,  at  the  date  of  the  decree,  for 
lack  of  proof  of  fraud,  ^ther  as  to  McGraw 
or  the  railroad  company.  The  answer  of  the 
former,  denying  fraud,  inured  to  the  benefit 
of  the  latter  and  protected  it  Findley  v. 
Cunningham,  53  W.  Va.  1,  44  S.  E.  472.  Nor 
could  the  decree  stand  upon  McGraw's  ad- 
mission of  equitable  title  to  the  coal  in  him- 
self. That  admission  was  not  an  allegation 
against  the  railroad  company,  to  which  it 
would  have  been  bound  to  respond,  if  it  bad 
been  made  against  it  There  were  no  cross- 
pleadings  between  it  and  McGraw.  To  war- 
rant a  decree  between  codefendanls,  a  case 
between  them  must  be  made  out  by  the  plead- 
ings and  proofs  between  plaintiffs  and  de- 
fendants, on  a  matter  properly  arising  out 
of  them  (Parsons  t.  Smith,  46  W.  Va.  728, 
34  S.  E.  922;  Harrison  v.  Brewster,  88  W. 
Va.  294, 18  S.  E.  568 ;  Ruffner  v.  Huitt  14  W. 
Va.  737;  Hoffman  v.  Ryan,  21 W.  Va.  415) ;  or 
there  must  be  pleadings  between  the  defend- 
ants in  a  proper  case  therefor  (Ck)ff  v.  Price, 
42  W.  Va.  384,  26  S.  B.  287;  Burlew  r.  Quar- 
rier,  16  W.  Va.  108;  Roots  v.  Salt  C5o.,  27  W. 
Va.  483).  The  cause  of  action  by  the  credi- 
tors against  the  railroad  company,  admitted 
by  McGraw,  is  neither  of  those  alleged  in 
the  bill.  Though  similar  in  nature,  it  is  en- 
tirely different.  A  dean,  clear  trust  arising 
out  of  a  contract  is  not  identical  with  one 
established  against  the  wUl  of  the  trustee, 
by  operation  of  law,  on  the  ground  of  fraud 
or  lack  of  consideration,  at  the  instance  of  a 
creditor.  An  absolute  voluntary  conveyance, 
impeachable  by  creditors,  is  not  id^itical 
with  one  creating  a  trust  for  the  benefit  of 
the  grantor,  in  terms,  or  made  upon  an  agree- 
ment by  which  it  can  be  set  up  under  a  deed 
absolute  on  its  face.  Hence  there  is  no  al- 
legation of  this  cause  of  action  in  the  billt 
against  either  of  the  parties  to  the  convey* 
ance. 

[18-21]  But  the  new  cause  of  action  or 
basis  of  relief  admitted  in  the  answer  can 
be  put  into  the  bill  by  an  amendment,  and 
if,  after  that  shall  have  been  done,  it  is  con- 
fessed by  failure  of  both  parties  to  answer, 
or  by  answers  filed  by  them,  there  may  be  a 
decree  upon  it  McGraw  could  not  prove 
Budi  a  trust  by  parol  evidence,  against  the 
terms  of  his  absolute  deed  (Poling  v.  Williams, 
55  W.  Va.  69,  46  S.  E.  704;  Troll  T.  Carter, 
15  W.  Va.  567),  imless  the  attendant  facts 
constitute  an  independent  equity.  As  to 
whether  they  do,  we  express  no  opinion. 
And  as  his  creditors  stand  upon  no  higher 
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ground  than  he»  tfaey  probably  could  not  do 
80.  This  is  effectuaUy  precluded  by  the 
statute  of  frauds  and  the  rule  against  admis- 
sion of  parol  evidence  to  contradict,  vary,  or 
alter  a  written  instrument.  But  if  there  is 
no  occasion  to  resort  to  such  evidence,  or  if 
the  trust  is  evidenced  by  a  collateral  agree- 
ment or  declaration  thereof  In  writing,  it 
may  be  established.  There  is  law  inhibiting 
proof  of  it  by  oral  evidence,  against  the  will 
of  the  grantee,  but  none  that  forbids  aver- 
ment thereof  in  a  pleading,  or  enforcement 
thereof  by  a  decree  founded  upon  the  gran- 
tee's Judicial  admission  of  its  existence.  Un- 
der the  English  statute  of  frauds,  inhibiting 
proof  of  declarations  of  trust  otherwise  than 
by  a  written  instrument,  the  defendant's  an- 
swer signed  by  him  and  admitting  a  parol 
trust  alleged  in  the  bill  is  held  to  be  a 
declaration  of  the  trust  so  alleged.  1  Perry, 
Trusts  and  Trustees,  §  84;  Lewin,  Trusts 
<lst  Am.  Ed.)  p.  70,  top  p.  56.  This  require- 
ment as  to  proof  of  trusts  having  been  omit- 
ted from  our  statute  of  frauds  (Fluharty  v. 
Beatty,  4  W.  Va.  514 ;  Bank  v.  Carrington,  7 
Leigh  fVa.]  566 ;  Currence  v.  Ward,  43  W.  Va. 
367,  27  S.  E.  829),  there  is  no  reason  why  the 
defendant's  judicial  confession  or  admission 
of  it,  express  or  implied,  when  it  is  alleged 
against  him  in  a  bill,  should  not  be  permit- 
ted to  establish  it  against  him  (Myers  v. 
Myers,  167  lU.  52,  47  N.  E.  309).  Such  an 
admission  respecting  a  parol  contract  of  sale 
of  land,  together  with  failure  to  plead  the 
statute,  constitutes  a  sufficient  basis  for  a 
decree  of  specific  performance.  Fleming  v. 
Holt,  12  W.  Va.  143.  Neither  the  statute  nor 
the  rule  against  parol  evidence  forbids  the 
making  of  parol  contracts.  They  are  only 
means  of  avoiding  them,  or  protection  from 
enforcement  thereof,  when  properly  invoked. 
Section  1,  c.  71,  Ck)de  (sec.  3739),  will  not  be 
contravened.  The  title  passes  by  deed  in 
execution  of  the  decree. 

As  to  the  coal  land  in  question,  the  decree 
is  therefore  clearly  erroneous  for  two  rea- 
sons: (1)  Lack  of  a  cause  of  action  as  to  it, 
shown  by  the  pleadings,  which,  however,  may 
be  curable  by  an  amendment  based  upon  the 
admission  of  equitable  title  found  in  Mc- 
Graw's  answer;  and  (2)  failure  to  make  the 
Morton  Trust  Company  a  party  as  trustee. 

[22-27]  A  cross-assignment  of  error  predi- 
cated on  the  rule  lis  pendens  attacks  the  de- 
cree because  of  its  failure  to'  charge  a  great 
many  liens  on  certain  tracts  of  land  sold  and 
conveyed  by  the  Judgment  debtor,  two 
town  lots  sold  but  not  conveyed  and  a  tract 
of  land  leased  for  coal  mining.  The  argu- 
ment submitted  in  support  of  this  cross- 
assignment  does  not  adhere  uniformly  to  the 
mles  and  principles  of  the  doctrine  relied 
upon.  It  is  correctly  assumed  that,  in  this 
dass  of  cases,  the  statutory  notice  need  not 
be  given,  and  that  the  common-law  doctrine 
of  lis  pendens  governs.    Bardin  v.  Bardin, 


102  S.  E.  295,  decided  at  this  term.  The 
mere  subsistence  of  a  Judgment,  as  a  lien  on 
land,  after  recovery  thereof,  is  not  a  pend- 
ing suit,  within  the  meaning  of  the  rule,  nor 
is  an  action  seeking  a  personal  Judgment  a 
pending  suit  to  subject  the  debtor's  land. 
On  recovery  of  such  a  Judgment,  the  action 
in  which  it  was  obtained  is  ended.  The  lien 
thereof  on  the  land  is  given,  not  by  the  Judg- 
ment, but  by  the  law  making  it  a  lien.  In  the 
action,  the  land  is  not  mentioned  at  all,  nor 
proceeded  against  The  proceeding  against 
the  land  is  the  suit  to  enforce  the  lien  of  the 
Judgment  In  that  suit,  the  territorial  scope 
of  the  operation  of  the  rule  lis  pendens,  ac- 
cording to  the  weight  of  authority,  is  coex- 
tensive with  the  territorial  Jurisdiction  of  the 
court  in  which  the  suit  is  pending.  25  Cyc. 
1477 ;  17  R.  C.  L.  p.  1015,  f  8,  tit  lis  Pendens; 
Bennett^  Lis  Pendens,  pp.  84-90.  Hence  it 
is  clear  that  a  suit  in  a  circuit  court  of  this 
state,  in  which  all  the  lands  of  the  debtor 
within  the  limits  of  the  state  may  be  sub- 
jected to  sale  to  satisfy  liens  thereon,  may 
bind  his  real  estate  situate  in  a  county  other 
than  that  in  which  the  suit  is  pending.  But 
the  mere  institution  of  the  suit  and  filing 
of  a  bill  is  not  enough  to  effect  that  re- 
sult Nothing  is  bound  until  it  is  brought  in- 
to the  suit  by  allegations  respecting  it,  suf- 
ficient to  bring  it  within  the  actual,  not  the 
iperely  potential.  Jurisdiction  of  the  court 
The  bill  must  charge  the  property  and  so 
describe  it  as  to  put  an  intending  purchaser 
upon  inquiry  as  to  whether  it  is  actually  in- 
volved in  the  suit  Bennett,  Lis  Pen.  pp. 
153-161 ;  17  R.  O.  L.  pp.  1019-1021,  {f  14-16. 
tit  Lis  Pendens;  25  Oyc.  1462.  And  since 
the  demand,  claim,  or  right  asserted  against 
the  property,  in  this  case  the  lien  of  each 
creditor,  is  as  much  a  part  of  the  res  liti- 
giosse  as  the  property  itself,  there  can  be 
no  pending  suit  as  to  it,  until  it  has  been 
asserted  in  the  suit,  by  allegations  of  the 
bill  or  otherwise.  The  rule  imposes  no  ob- 
ligation upon  a  purchaser  to  look  beyond  the 
proceedings  in  the  suit,  either  for  the  prop- 
erty proceeded  against  or  the  demands  as- 
serted against  it  He  is  not  bound  to  antici- 
pate its  extension  to  additional  property  nor 
the  inclusion  of  other  rights  or  claims 
against  it  He  is  bound  in  both  respects  by 
the  actuality  of  the  suit,  not  its  potentiality. 
One  who  purchases  before  the  Introduction 
of  a  new  or  additional  cause  of  action,  inte 
a  pending  suit,  by  amendment,  is  not  a  pen- 
dente lite  purchaser  as  to  the  property  newly 
brought  in.  Stout  v.  Philippi,  etc.,  Co.,  41 
W.  Va.  339,  23  S.  E.  571,  56  Am.  St.  Rep. 
843;  Hulen  v.  Chilcoat,  79  Neb.  695,  113  N. 
W.  122,  126  Am.  St  Rep.  681 ;  Norris  v.  lie, 
152  IlL  190,  38  N.  E.  762,  43  Am.  St  Rep. 
233 ;  Miller  v.  Sherry,  2  WalL  237,  17  L.  Ed. 
827;  Bridger  v.  Bank,  126  Ga.  821,  56  S. 
E.  97,  8  L.  R.  A.  (N.  S.)  463,  115  Am.  St 
Rep.  118;  Holland  v.  Bank,  16  R.  I.  V*)4,  19 
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Aa  $54,  8  Ii.  B.  A.  558;  17  B.  0.  L.  pp. 
1035-1036,  f  31,  Lis  Pendens ;  25  Cyc.  1472 ; 
note  to  Stout  \r.  Phllippi,  etc,  Co^  56  Am. 
St.  Rep.  867;  Bennett,  Lis  Pendens,  pp.  07, 
160,204. 

The  numerous  Judgment  creditors  often 
made  parties  defendant  to  a  suit  brought  for 
enforcement  of  Judgment  liens  cannot  be 
deemed  to  have  asserted  their  respective 
liens,  as  of  the  date  of  the  filing  of  the  bill, 
for  the  purpose  of  binding  purchasers  un- 
der the  rule  lis  pendens.  There  is  no  asser- 
tion of  any  claim  of  right  against  the  prop- 
erty described  in  the  bill  by  any  person 
other  than  the  plaintiff  or  plaintiffs.  Of 
course,  the  suit  may  avail  all  of  the  creditors 
made  parties  as  defendants.  They  may  file 
answers  or  petitions  joining  in  the  prayer 
of  the  bill  or  prove  their  liens  before  the 
commissioner,  as  may  also  creditors  who  are 
not  formal  parties  at  all;  but  they  are  not 
actors  or  movers  In  the  suit  until  they  set 
up  and  insist  upon  their  liens  In  some  way. 
Hence,  as  to  their  liens,  there  is  no  pending 
suit,  within  the  meaning  of  the  rule,  until 
^that  occurs.  Plaintiffs  in  such  bills  make 
all  persons  parties  who  appear  by  the  rec- 
ords to  be  lienholders,  and,  in  many  cases, 
the  judgments  so  alleged  or  recited  have 
been  reduced  or  wholly  extinguished  by  pay- 
ments. Nothing  definite  as  to  their  amounts 
can  be  certainly  known,  until  the  creditor 
actually  comes  into  the  suit  and  defines  his 
claim.  A  commissioner  cannot  properly  re- 
port an  apparent  lien  against  the  lands  of 
the  judgment  debtor,  nor  can  the  court  prop- 
erly decree  it  to  be  an  actual  lien,  unless  the 
creditor  has  appeared  and  proved  It,  even 
though  the  bill  reciting  it  has  been  taken  for 
confessed  as  to  the  debtor.  Armstrong,  etc., 
V.  Painter,  75  W.  Va.  398,  83  S.  B.  1027. 
Such  a  bill  is  only  potentially,  not  actually, 
the  bill  of  a  judgment  creditor,  unless  he  Is 
a  plaintiff  therein,  or  has  In  some  permissible 
way  claimed  the  benefit  thereof. 

Proceeding  to  determine  the  scope  of  the 
several  suits,  with  reference  to  the  rule  lis 
pendens,  by  application  of  the  rules  and  prin- 
ciples above  stated,  we  observe  that  the  lease 
of  the  tract  of  coal  land,  situated  in  Taylor 
county,  antedated  the  institution  of  the  suit 
brought  in  that  county,  and  also  the  one 
brought  in  Webster  county.  It  Is  dated  April 
4,  1914,  and  the  American  Audit  Comimny's 
bill  was  tiled  at  November  rules,  1915,  and 
Wy song's  bill  in  Webster  county  at  Novem- 
ber rules,  1914.  The  two  town  lots  purchas- 
ed by  Kenna  Rexroad,  but  not  conveyed  to 
him,  are  in  Pocahontas  county,  in  which  none 
of  these  suits  were  instituted.  His  verbal 
contract  of  purchase,  part  performed,  seems 
to  date  from  October  18,  1915,  a  day  earlier 
than  that  of  the  filing  of  the  bill  in  Taylor 
county  and  that  of  the  filing  of  the  bill  in 
Webster.  One  of  the  large  conveyances  to 
Garvan  hereinbefore  referred  to  bears  date 


March  18,  lAli,  and  the  cttear  April  8, 1915; 
the  subject-matter  of  the  first  being  in  Web- 
ster county  and  that  of  the  latter  largely 
in  other  counties.  The  suit  brought  in  Web- 
ster county  was  originally  instituted  by  W. 
S.  Wysong,  whose  bill  was  filed  at  November 
rules,  1914.  As  to  the  first  tract,  10,175 
acres  of  coal,  Garvan  is  therefore  plainly 
not  a  pendente  lite  purchaser  with  reference 
to  Wysong's  and  the  American  Audit  Com- 
pany's bills.  Whether  he  is  as  to  the  other, 
an  indivlded  half  of  13,866  acres  of  coal, 
depends  upon  the  scope  of  Wysong's  bill  and 
the  liens  asserted  in  bis  suit,  at  the  date  of 
the  deed. 

It  is  contended,  however,  that  all  of  these 
lands  are  within  the  scope  of  the  bill  filed 
by  the  Union  Trust  ft  Deposit  Company,  in 
Jefferson  county,  November  20,  1911.  That 
bill  proceedis  only  against  the  lands  situated 
in  Jefferson  county.  It  prays  neither  for 
sale  nor  rental  of  any  other  lands,  and  It 
alleges,  on  information  and  belief,  that  such 
lands  comprise  all  the  real  estate  on  which 
the  judgment  of  the  plaintiffs  is  a  lien.  Not- 
withstanding these  limitations,  it  is  urged 
that  the  scope  of  the  bill  is  coextensive  with 
the  boundaries  of  the  state  and  McG raw's 
ownership  of  real  estate  therein,  because  it 
propounds  interrogatories  requiring  the  debt- 
or to  disclose:  (1)  What  real  estate  he 
owned  that  was  subject,  to  the  Uen  of  the 
plaintiffs,  with  specific  descriptions  of  the 
several  tracts;  &)  the  liens  thereon;  and 
(3)  the  annual  rental  value  of  each  tract, 
giving  the  names  of  the  tenants  and  lessees 
and  stating  whether  the  lands  are  rented  or 
leased  by  the  montli  or  by  the  year,  wnech- 
er  this  sufficed  to  bring  all  of  the  debtor's 
lands  wlthiu  the  actual  jurisdiction  of  the 
court,  by  reason  of  the  purpose  the  bill  in- 
dicated and  the  description,  if  any,  implied- 
ly, if  at  all,  found  in  the  interrogatories,  read 
in  connection  with  the  allegations  of  the  bilU 
it  is  unnecessary  to  inquire,  because  none  of 
the  judgments  or  liens  as  to  which  complaint 
is  made,  by  this  cross-assignment  of  error, 
were  proved  or  asserted  in  the  Jefferson 
county  suit  Only  two  were  asserted,  one 
of  which  was  satisfied  by  payment  before 
that  cause  was  transferred  to  Webster  coun- 
ty and  consolidated  with  the  others.  And  if 
the  bill  brought  in  any  lands  outside  of  Jef- 
ferson county  and  consolidation  of  that  suit 
with  the  others  would  carry  those  lands  in- 
to the  latter,  it  did  not  occur  until  long 
after  all  four  of  the  tracts  of  land  in  ques- 
tion had  been  leased,  sold,  and  conveyed. 

Neither  the  original,  nor  the  amended,  bill 
of  Wysong  purports  to  charge  any  land  ly- 
ing beyond  the  limits  of  Webster  county- 
Hence  they  do  not  include  the  Rexroad  lots 
in  the  town  of  Durbin,  Pocahontas  county. 
Nor,  if  inclusion  in  CommisBioner  Woodzeir» 
report  made  under  a  reference  on  Wysong't 


W-ta.) 


'  SIBST  NAT  BANK  T.  MoGKAW 

(101  S.B.> 


485 


amended  bin  would  sufflce  to  bring  in  these 
two  lots,  it  does  not  do  so.  It  is  limited  to 
property  In  Webster  county.  The  second 
amended  bill  which  may  b0  broad  enough  to 
include  them  was  not  filed  until  April  rules, 
1916,  several  months  after  Rexroad's  pur- 
chase. Obviously  therefore,  he  was  not  a 
pendente  lite  purchaser. 

As  to  whether  any  of  the  property  convey- 
ed by  the  seccmd  deed  to  Garvan,  dated 
April  8,  1015,  waS  included  in  either  of  the 
bills  filed  by  W.  S.  WysOng,  is  not  entirely 
clear;  but  none  of  It  seems  to  have  been. 
In  addition -to  the  coal  conveyed  to' the  West 
Virginia  Biidland  Railroad  Company  and 
some  other  smaller  tracts  of  land  and  town 
lots,  it  alleged  title  in  McGraw  to  four  large 
tracts,  describing  them  as  being  in  Holly 
district  of  Webster  county  and  as  containing 
2,656, 1,000,  908,  and  2,000  acres,  respectively. 
His  amended  bill  attacked  the  conveyance 
of  the  coal  to  the  railroad  company,  set  up 
a  lot  of  additional  judgments,  added  several 
relatively  small  tracts  subject  to  vendor's 
liens,  but  did  not  bring  in  any  additional 
large  tracts,  nor  disclose  any  purpose  to 
charge  any  lands  other  than  those  mentioned 
in  it  and  in  the  original  bill.  Woodzell's  re- 
port on  a  reference  made  under  a  decree  en- 
tered after  the  filing  of  the  amended  bill 
credits  McGraw  with  ownership  of  some 
tracts  corresponding  ita  description  with 
those  mentioned  in  the  original  bill,  in  re^ 
flpect  of  area  and  location,  and  they  seem  to 
correspond,  in  point  of  location,  with  the 
10,175  acres  conveyed  by  the  first  deed  to 
Qarvan.  The  bills  were  filed  after  the  date 
of  that  deed,  but  before  it  was  recorded, 
wherefore  the  lands  conveyed  by  it  stood 
upon  the  record*  in  McGraVs  naihe.  Why 
Woodzell  reported  them  as  belonging  to  Mc- 
Graw after  the  deed  was  recorded  is  not 
disdosed.  The  property  conveyed  by  the 
second  deed  lies  largely  in  Nicholas  and 
Greenbrier  counties,  and  those  bills  were  ap- 
parently not  intended  to  reach  any  lands 
lying  beyond  the  boundaries  of  Webster 
county.  If  Woodzeirs  report  apparently 
mentioning  some  of  the  lands  conveyed  by 
the  second  deed  can  be  deemed  to  have 
brought  them  into  the  suit,  they  came  in  aft- 
er Garvan's  purchase,  for  the  order  of  refer- 
ence was  not  entered  until  June  2,  1915, 
about  two  months  after  the  date  of  the  deed, 
and  not  completed  until  September  17,  1916. 
The  first  reference  to  these  lands,  found  in 
any  pleading,  occurs  in  the  second  amended 
bill  filed  at  April  rules,  1916,  nearly  a  year 
after  the  date  of  the  deed.  It  is  manifest 
therefore  that,  under  the  principles  above 
stated,  there  was  no  lis  pendens  as  to  these 


lands,  at  the  date  of  the  conveyance  there- 
of, unless  we  are  mistaken  iiLS  to  whether 
any  of  them  were  included  in  the  original 
and  first  amended  bills.  As  to  whether  any 
of  them  were  or  not,  the  case  will  be  left 
open  for  inquiry  and  determination  in  the 
court  below,  if  any  of  the  appellees  shall  be 
advised  to  prosecute  such  inquiry. 

The  commissioner's  final  and  supplemental 
reports  fixed  the  liens  on  the  Delmar  Coal 
Company  tract,  the  Garvan  tracts,  and  the 
Rexroad  lots,  with  reference  to  the  dates  of 
the  docketing  of  Judgments,  on  the  theory 
that  none  of  them  were  affected  by  any  lis 
pendens,  and  that,  under  the  statute,  a  dock- 
eted judgment  takes  precedence  over  the 
right  of  a  purchaser  whose  deed  has  not 
been  recorded  at  the  date  of  the  docketing 
of  the  judgment.  The  only  complaint  in  the 
cross-assignment  Of  error,  against  his  report 
or  the  decree  of  the  court,  respecting  this 
ruling,  js  the  unfounded  one  predicated  on 
the  inapplicable  rule  Us  pendens,  as  we  un- 
derstand the  argument  submitted. 

As  a  purchaser  is  not  required  to  look  be- 
yond the  scope  of  the  bill  and  other  plead- 
ings filed  at  the  date  of  his  purchase,  in 
order  to  protect  himself  against  the  final 
decree,  and  is  not  bound  by  new  subjects 
or  causes  of  action  afterward  introduced  by 
amendment  or  other\(dse,  the  doctrine  of 
relation  to  the  date  of  the  service  of  process, 
so  as  to  preclude  right  of  purchase  between 
such  date  and  that  of  the  filing  of  the  bill, 
has  no  application  to  any  of  the  questions 
raised;  wherefore  there  is  no  occasion  to 
review  the  holdings  to  that  effect,  found  in 
Harmon  v.  Byram,  11  W.  Va.  511,  Stone  v. 
Tyree,  30  W.  Va.  678,  5  S.  E.  878,  and  O'Con- 
nor V.  O'Connor,  45  W.  Va.  354,  32  S.  B.  276. 

[2  8 J  If  the  commissioner's  report  and  the 
decree  charge  the  coal  and  land  covered  by 
the  lease  to  the  Delmar  Goal  Company,  only 
with  the  liens  docketed  at  the  date  of  the 
lease,  as  is  suggested,  they  should  be  cor- 
rected in  the  court  below  on  the  remand  of 
the  cause.  Such  liens  bind  the  land  as  if 
there  were  no  lease  on  it  Those  not  docket- 
ed before  the  lease  was  recorded  and  those 
subsequently  recovered  bind  the  land  subject 
to  the  lease,  the  lease  taking  precedence  over 
them.  For  correction  of  this  error,  if  found 
to  exist,  and  any  others  that  may  appear, 
the  cause  will  be  open  in  the  trial  court. 

For  lack  of  necessary  parties,  particularly 
the  Morton  Trust  Company,  trustee,  the  de- 
cree complained  of  will  be  reversed,  and  the 
cause  remanded,  with  leave  to  amend  in  all 
proper  respects.  Costs  in  this  court  will  be 
awarded  to  the  appellant 
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Gary  t.  Harris.  (No.  645.) 

(Supreme  Court  of  North  Carolina.    Dec.  10, 

1919.) 

1.  Landlobd  and  tenant  €xs»154(4)  —  Ad- 
measurement FOB  BBEACH  OF  LEASE  OF  HO- 
TEL BY  FAILUBE  TO  FUBNISH  WATEB. 

In  the  admeasurement  of  damages  for  land- 
lord's breach  of  lease  of  a  hotel  by  failure 
to  repair  so  as  to  furnish  sufficient  water,  the 
lessee  may  recover  all  the  damages,  indnding 
gains  prevented,  as  well  as  losses  sustained,  as 
were  fairly  within  the  contemplation  of  the 
parties  and  ascertainable  with  reasonable  cer- 
tainty. 

2.  LANDLOBD  and  TENANT  ^=>154(4)— CON- 
TRACTS; PBOFITB  FBOM  HOTEL  WITHIN  PAB- 
TIES'   CONTEMPLATION. 

The  profits  to  be  made  out  of  a  lease  of  a 
hotel  in  conducting  the  business  thereof  are 
within  the  contemplation  of  the  parties,  as  re- 
apects  liability  for  breach  of  landlord's  agree- 
ment to  repair. 

3.  Landlobd  and  tenant  ^=»154(5)— Suffi- 
ciency  OF  evidence  to   oo  to  jury  AS 

LANDLOBD'S  BREACH   OF  LEASE. 

In  landlord's  action  for  rent  of  a  hotel 
leased  to  defendant,  defendant's  evidence  sup- 
porting allegations  in  answer  of  plaintiffs 
breach  of  lease  and  damages  to  defendant  of 
loss  of  profits  because  of  landlord's  failure  to 
repair  held  sufficient  to  go  to  jury. 

Appeal  from  Superior  Court,  Buncombe 
County;  Roy,  Judge. 

Action  by  Mary  Cary  against  Tempe  Harris. 
Judgment  for  plaintiff,  and  defendant  appeals. 
New  trial. 

Civil  action  tried  upon  these  issues: 

(1)  Is  the  defendant,  Tempe  Harris,  indebt- 
ed to  the  plaintiff  on  account  of  rents  as  al- 
leged in  the  complaint,  and,  if  so,  in  what 
amount?  Answer:  Yes,  $776.84,  with  interest 
on  $478.50  from  September  1,  1917,  and  in- 
terest on  $298.34  from  October  1,  1917. 

(2)  Did  the  plaintiff  neglect  and  fail  to  com- 
ply with  the  terms  of  the  lease  mentioned  in 
the  complaint  as  alleged  in  the  answer,  and, 
if  so,  was  the  defendant  damaged  thereby? 
Answer:  No. 

(3)  If  so,  what  damage  did  the  defendant, 
Tempe  Harris,  sustain  by  reason  of  such  fail- 
ure?    Answer:  Nothing. 

There  Is  no  controversy  in  regard  to  the 
finding  of  the  Jury  upon  the  first  Issue.  The 
court  directed  the  Jury  to  answer  the  second, 
"No,"  and  the  third  issue,  "Nothing,"  The 
defendant  excepted,  and  from  the  Judgment 
rendered  appealed. 

Martin,  Rollins  &  Wright,  of  Ashevllle,  for 
appellant. 
Mark  W.  Brown,  of  Ashevllle,  for  appellee. 

BROWN,  J.  The  plaintiff  seeks  to  recover 
for  rents  for  the  Mountain  Meadows  Inn,  a 


I  summer  resort  hotel,  near  AfiheTille,  for  the 
I  season  of  1917.  These  rents  were  calculated 
upon  the  amount  of  the  gross  receipts  under 
the  terms  of  the  written  contract  of  lease 
and  are  not  in  dispute.  The  defendant  set  up 
a  counterclaim  for  $5,000  for  breach  of  tlie 
contract  of  lease,  claiming  that  she  had  been 
damaged  by  reason  of  the  loss  of  profits  and 
loss  of  business  and  extra  expense  caused 
during  the  season  of  1917,  on  account  of  tlie 
failure  of  the  plaintiff  to  comply  with  the 
contract  of  lease  and  supply  the  hotel  proper- 
ty during  the  summer  of  1917  with  sufficient 
water  for  the  use  of  the  guests  in  the  hotel; 
that  the  water  supply,  by  reason  of  the  neg- 
lect of  the  plaintiff,  failed,  and  the  guests  left 
the  hotel  in  consequence,  the  business  was 
broken  up,  and  the  defendant  sustained  loss 
amounting  to  several  thousand  dollars. 

At  the  conclusion  of  all  the  evidence,  tlie 
court,  being  of  opinion  that  the  defendant 
was  not  entitled  to  recover  substantial  dam- 
ages, directed  the  Jury  to  answer  the  second 
and  third  issues  as  above  set  out.  The  only 
point  before  us  is  the  correctness  of  such  rul- 
ing. The  learned  Judge  evidently  was  of 
opinion  that  the  damages  sustained  by  tlie 
defendant  could  not  be  ascertained  with  suffi- 
cient accuracy  to  warrant  the  submission  of 
the  issue  to  the  Jury.  The  plaintiff  claims 
the  property  under  her  father,  who  leased  it 
to  the  defendant.  In  the  written  lease,  the 
lessor  contracted  to  make  all  necessary  out- 
side repairs.  The  defendant  testified  that 
she  had  leased  the  premises  for  five  years  In 
1911  and  had  renewed  the  lease  in  1916  for 
five  years  more;  that  the  hotel  was  kept  opea 
from  April  15th  to  November  1st,  and  consist- 
ed of  one  main  building,  two  cottages,  a  gar- 
den, etc. ;  that  the  main  building  contained 
19  bedrooms,  had  17  baths,  and  that  there 
were  in  all  21  toilets,  41  bedrooms,  including 
main  building  and  cottages,  and  8  private 
baths;  that  she  had  complied  with  the  terms 
of  the  lease ;  that  when  she  rented  the  hotel 
in  1916  it  was  supplied  with  water  and  con- 
tained a  sewerage  system;  that  the  water 
for  the  bathrooms  and  other  purposes  was  re- 
ceived from  mountain  springs  and  piped  into 
a  reservoir,  and  that  there  was  a  large  roof  on 
top  of  the  reservoir  built  for  the  purpose  of 
catching  rain  water  and  draining  into  the 
reservoir,  because  the  springs  were  not  ample 
to  supply  the  property  with  water;  the  roof 
over  the  reservoir  was  there  when  the  lease 
was  made;  that  the  water  supply  was  the 
same  in  1911,  1912,  1913,  and  1916 ;  that  hi 
the  fall  of  1916  a  windstorm  blew  the  shed  or 
roof  off  the  reservoir;  that  this  roof  had  been 
built  flat,  inclined  towards  the  center  from  all 
sides,  with  an  opening  in  the  center,  and  aU 
the  rainwater  that  fell  on  the  roof  fell  into 
the  reservoir;  that  it  blew  off  in  October, 
1916;  that  witness  notified  plalntlfTs  hus- 
band, who  was  her  agent;   that  he  came  to 
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AsheTllle  in  November;  before  coming  he 
wrote  for  defendant,  if  it  was  not  necessary 
to  hare  it  attended  to  at  once,  to  wait  nntil 
he  came  to  AsheviUe;  that  when  he  came  to 
Ashevllle  defendant  told  him  the  roof  was 
necessary  because  she  did  not  have  enough 
water  from  the  springs  or  the  springs  woulcf 
not  supply  the  hotel;  Mr.  Gary  then  said  he 
was  not  going  to  have  the  roof  replaced ;  de- 
fendant told  him  it  was  necessary,  and  that 
if  he  did  not  have  it  put  back  they  would 
have  trouble;  the  roof  was  not  put  back  so  as 
to  catch  the  water  for  the  season  of  1917 ;  it 
was  put  back  only  so  as  to  catch  a  portion 
of  the  water,  and  it  did  not  drain  into  the 
reservoir;  that  prior  to  this  time  the  reser- 
voir and  springs  had  furnished  a  reasonably 
good  supply  of  water  for  the  hotel;  that  the 
water  gave  out  on  August  5,  1917,  and  there 
was  not  any  water  to  supply  the  bathrooms 
and  toilets;  all  the  bathrooms  had  to  be  cut 
off ;  toilets  had  to  be  flushed  with  water  car- 
ried to  them  from  springs  on  the  mountain 
side;  water  had  to  be  carried  to  all  the 
rooms  of  the  guests ;  that  after  the  water  gave 
out  Mr.  Gary  had  a  small  pump  put  in,  but 
that  did  not  remedy  the  difficulty;  that  she 
used  the  water  as  carefully  as  possible;  that 
there  was  an  additional  small  reservoir  in- 
tended to  be  used  at  Hillside  Gottage,  one  of 
the  cottages  under  the  lease;  that  the  water 
from  the  small  reservoir  gave  out  on  August 
8th;  that  at  the  time  the  water  gave  out  every 
room  in  the  place  was  engaged;  there  were 
between  65  and  70  people  in  the  house,  with 
only  two  vacant  rooms,  and  people  were  com- 
ing in  all  the  time;  that  it  took  14  to  20  serv- 
ants, and  defendant  had  that  number;  that 
when  the  water  gave  out  the  condition  was 
very  objectionable;  it  was  unsanitary;  the 
baths  and  toilets  were  cut  off  entirely;  no  one 
in  the  house  had  a  bath;  the  water  for  cook- 
ing was  carried  from  the  springs;  that  she 
did  not  have  enough  water  to  cook  with  or 
wash  dishes;  at  that  time  the  guests  were 
paying  $15  a  week  with  one  in  a  room  and 
from  $25  to  $50  a  week  for  two  in  a  room; 
when  the  water  gave  out,  the  guests  were  dis- 
satisfied; many  left;  that  they  complained 
of  lack  of  water,  said  they  could  not  put  up 
with  the  inconvenience  of  not  having  baths, 
and  were  afraid  of  serious  sickness  on  ac- 
count of  sanitary  conditions;  that  they  stood 
tbe  conditions  as  long  as  they  could  put 
tip  with  them;  that  Mr.  Gary  came  to  the 
betel  on  August  8th  and  promised  water;  he 
saw  the  number  of  people  that  were  in  the 
bouse;  saw  the  house  was  full  of  people,  and 
promised  water;  the  water  supply  was  im- 
proved very  little;  that  some  of  the  guests 
bad  engaged  rooms  for  the  entire  season; 
tbat  she  had  at  one  time  between  70  and  75 
people  in  the  house,  and  they  were  reduced  on 
account  of  the  lack  of  water  to  10  or  12  peo- 
ple; the  condition  as  to  the  water  continued 
tbrough  the  season  until  the  guests  had  all 


gone.  Witness  then  gave  the  names  of  a  large 
number  of  guests  who  left  on  account  of  the 
lack  of  water. 

Witness  further  testified  that  the  place 
would  have  accommodated  80  to  85  people, 
and  that  August  was  the  best  month  of  the 
year  at  Mountain  Meadows  lun ;  that  the  ac- 
tual receipts  for  August  17th  were  $2,990.69, 
for  September  $1,864.64,  and  for  October 
$502.71;  that  according  to  her  estimate  the 
income  for  the  property  during  August,  1917, 
but  for  the  scarcity  of  water,  would  have  been 
$5,538.15,  and  for  September  the  income 
would  have  been  between  $3,000  and  $4,000, 
and  for  October  betweai  $1,000  and  $2,000; 
that  her  loss  during  the  summer  of  1917  on 
account  of  the  scarcity  of  water  was  between 
$5,000  and  $6,000;  that  hotel  rates  had  in- 
creased 50  per  cent,  over  what  they  were  in 
1914. 

Witness  further  testified  that  she  paid  70- 
odd  dollars  for  extra  help  for  carrying  water, 
and  that  she  suffered  some  losses  on  account 
of  the  condition  of  the  roads  and  want  of  a 
telephone  line  to  the  hotel;  that  the  roof  over 
the  reservoir  was  52  by  78  feet  prior  to  Oc- 
tober, 1916,  and  that  she  did  not  know  untii 
the  summer  of  1917  that  the  roof  had  not  been 
put  back  as  it  was  before;  that  she  knew 
there  would  not  be  enough  water  without  the 
use  of  rainwater,  but  she  did  not  know  that 
Gary  had  not  arranged  to  catch  all  the  rain- 
water; that  Mr.  Gary  had  the  work  done  in 
February  and  was  to  make  the  outside 
repairs. 

Witness  further  testified  that  in  her  opinion 
the  value  of  the  lease  for  the  year  1917,  if 
water  had  been  furnished,  would  have  been 
at  least  $6,000,  and  that  as  it  was  she  made 
no  money  at  all,  but  actually  lost  money. 

There  was  evidence  tending  to  prove  the 
rainfall  during  the  season  of  1917,  and  that 
if  the  shed,  52  feet  by  78  feet,  had  been  con- 
structed as  it  formerly  was  so  as  to  let  the 
water  falling  on  it  into  the  reservoir,  an 
ample  supply  of  water  for  the  season  would 
have  been  furnished.  There  was  also  evi- 
dence that  Gary  instructed  Reed  to  fix  the 
roof  over  the  reservoir  in  the  cheapest  way 
X>ossible  and  to  so  construct  it  that  the  water 
would  pour  off  on  the  outside  and  not  go  into 
the  reservoir.  This  was  in  February,  1917. 
There  was  evidence  corroborating  the  defend- 
ant that  she  told  Gary  in  November,  1916, 
that  the  rainwater  was  necessary.  There 
was  evidence  that  the  reservoir  was  full  when 
the  hotel  opened  for  the  season  of  1917,  and 
that  the  water  gave  out  entirely  by  the  5th 
of  August  There  was  evidence  that  there 
was  an  abundance  of  rain  during  the  season 
of  1917.  There  was  also  much  other  testi- 
mony to  the  effect  that  a  large  number  of 
guests  left  the  hotel  in  August,  1917,  for  lack 
of  water,  and  many  other  persons  refused  to 
take  rooms  at  the  hotel  because  they  had  no 
water  for  baths  and  toilets. 
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[1]  We  differ  with  his  honor  In  the  conclu- 
sion that  substantial  damages  may  not  be  re- 
covered by  the  defendant  If  the  evidence  Is 
to  be  believed.  The  rule  is,  in  the  admeasure- 
ment of  damages  In  a  case  of  this  kind,  that 
the  party  injured  may  recover  all  the  dam- 
ages, including  gains  prevented  as  well  as  loss- 
es sustained,  as  were  fairly  within  the  contem- 
plation of  the  parties  and  capable  of  being 
ascertained  with  a  reasonable  degree  of  cer- 
tainty. Nance  v.  Tel.  Co.,  177  N.  O.  313,  9S 
S.  B.  338;  Gardner  v.  TeL  Co.,  171  N.  O. 
405,  88  S.  E).  630,  L.  B.  A.  1916E,  484 ;  Hard- 
ware Co.  V.  Buggy  Co.,  lerr  N.  C.  423,  83  S.  E. 
667 ;  Wilkinson  v.  Dunbar,  149  N.  C.  20,  62 
S.  E.  748. 

In  the  Nance  Case,  Mr.  Justice  Walker  says: 

"In  an  action  for  damages,  the  plaintiff 
must  prove,  as  part  of  his  case,  both  the 
amount  and  the  cause  of  his  loss.  Absolute 
certainty,  however,  is  not  required,  but  both 
the  cause  and  the  amount  of  the  loss  must  be 
shovm  with  reasonable  certainty.  Substan- 
tial damages  may  be  recovered  though  plaintitC 
can  only  give  his  loss  approximately."  Hale 
on  Damages,  |  70;  Sutherland  on  Damages, 
i  70. 

The  Nance  Case  is  very  much  In  line  with 
the  present  case.  In  Sutherland  on  Damages 
(4th  Ed.)  ft  867-870,  will  be  found  a  flill  dis- 
cussion'of  the  subject  now  under  considera- 
tion. 

In  section  868,  a  case  from  New  York  (St. 
John  V.  Mayor,  13  How.  Prac.  627)  is  discussed 
wherein  the  plaintiff  was  the  lessee  of  a 
hotel  and  showed  actual  receipts  of  the  prop- 
erty for  previous  years,  and  daily  receipts  for 
some  months,  and  that  there  was  a  breach  of 
contract  The  following  language  is  quoted 
with  approval: 

''When  it  is  borne  in  mind  that  the  defend- 
ant kept  a  refectory  and  lodging  bouse  for 
resort  of  daily  visitors  for  their  various  meals, 
and  of  transient  persons  for  their  lodgings,  it 
is  difficult  to  suggest  any  other  .mode  of  as- 
certaining the  effect  upon  the  plaintiff*s  busi- 
ness. *  *  *  To  say  that  he  must  prove 
what  persons  were  prevented  from  visiting  his 
house  and  what  meals  they  would  have  taken 
and  paid  for  is  to  suggest  a  mode  of  proof 
obviously  Impracticable;  and,  if  it  was  done, 
it  would  still  leave  the  same  inquiry:  What 
would  have  been  the  profits  upon  the  meals 
they  took  and  paid  for?" 

Plaintiff  was  allowed  to  recover  upon  a 
similar  contract  in  the  case  of  Union  Pacific 
R.  R.  Co.  V.  Travelers'  Insurance  Co.,  83  Fed. 
676,  28  C.  C.  A.  L 

In  Wilkinson  v  Dunbar,  supra,  It  is  said 
by  Mr.  Justice  Hoke: 

"When  prospective  damages  are  allowed  to 
the  injured  party  as  arising  under  a  breach 
of  contract,  they  must  be  such  as  are  in  rea- 
sonable contemplation  of  the  parties  and  ca* 
pable  of  being  ascertained  with  a  reasonable 


degree  of  certainty;  and,  while  profits  pre- 
vented are  frequently  held  to  be  excluded, 
they  are  those  expected  by  reason  of  collater- 
al engagements,  or  dependent  to  a  great  ex- 
tent on  the  uncertainty  of  a  trade  and  fiuctu- 
ations  of  the  market*' 

[2]  It  follows  from  all  these  authorities 
that  the  profits  lost  by  the  lessee  of  a  hotel, 
whether  those  which  were  the  immediate 
fruits  of  the  business  or  those  which  were 
remote,  if  the  contract  was  made  with  refer- 
ence to  them,  are  recoverable  if  they  can  be 
ascertained  with  reasonable  certainty.  That 
the  profits  to  be  made  out  o(  a  lease  of  a  hotel 
in  conducting  the  business  thereof  are  within 
the  contemplation  of  the  parties  to  the  lease 
is  a  proposition  too  plain  for  discussion.  An 
injury  to  the  hotel  business  consists  mainly 
of  a  loss  of  profits,  and  therefore  it  has  been 
held  that,  where  a  lessee  conducts  the  business 
himself,  it  is  competent  for  him  to  testify,  as 
the  defendant  did  in  this  case,  to  the  value 
of  the  business  based  upon  .the  capacity  of 
the  hotel,  the  average  number  of  guests,  the 
rates  charged,  and  the  average  dally  profits. 
Allison  V.  Chandler,  11  Mich.  642.  The  law 
does  not  require  Impossibilities,  and  therefore 
does  not  require  a  higher  degree  of  certainty 
than  the  nature  of  the  case  admits.  As  said 
by  Mr.  Sutherland  (section  870): 

"Juries  are  allowed  to  act  upon  probable  and 
inferential  as  well  as  direct  and  positive  proofs, 
and  wlien  from  the  nature  of  the  case  the 
amount  of  damages  cannot  be  estimated  with 
certainty,  or  only  a  part  of  them  can  be  so 
estimated,  we  can'  see  no  objection  to  pacing 
before  the  jury  all  the  facts  aMd  eirciunstances 
of  the  case  having  any  tendency  to  show  dam- 
ages or  their  probable  amount  so  as  to  enable 
them  to  make  the  most  intelligible  and  prob- 
able estimate  which  the  nature  of  the  case 
will  permit." 

As  Mr.  Sutherland  again  says  (section  70): 

"If  a  regular  and  established  business  is 
wrongfully  interrupted,  the  damage  thereto 
can  be  shown  by  proving  the  usual  profits  for 
a  reasonable  time  anterior  to  the  wrong  com- 
plained of .  •  •  ♦  There  is  no  good  reason 
for  requiring  any  higher  degree  of  certainly 
in  respect  to  the  amount  of  damages  than  in 
respect  to  any  other  branch  of  a  cause.*' 

[3]  If  the  evidence  of  the  defendant  is  to 
be  believed,  there  was  a  breach  of  the  con- 
tract of  lease  upon  the  part,  of  the  plaintiff, 
and  according  to  her  testimony  the  jury 
would  have  been  warranted  in  answering  the 
second  issue,  "Yes.**  The  testimony  of  the 
defendant  also  furnished  reasonable  data 
from  which  the  jury  could  have  approximated 
the  damages  she  sustained  by  reason  of  such 
breach  during  the  season  of  1917,  with  reason- 
able certainty. 

New  triaL 
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(179  N.  c.  m)        

SHEPHERD  ft  «L  T.  SHEPHERD.  (No.  588.) 

(Supreme  Court  of  North  Carolina.    Dec.  20, 

1919.) 

1.  Ejeotmsnt  ^s»55  -^  Stbxkizv'g  of  ANSVSB 

WITHOUT  NOTIOB  It>B  LACK  OF  DBnENSX  BOND 
nCPBOPEB. 

Where  defendant  was  led  to  believe  that 
plaintiif  had  waived  defense  bond,  answer  hav- 
ing been  filed  the  same  day  as  the  complaint, 
and  the  cause  having  been  successively  contin- 
ued, the  last  time  at  an  August  term  until  tbs 
next  term,  it  was  error  to  strike  out  defend- 
ant's answer  without  notice  on  the  last  day  of 
the  August  term  because  no  defense  bond  had 
been  filed;  defendant  was  entitled  to  a  rule 
to  show  cause,  and,  if  it  was  determined  that 
bond  was  required,  to  time  within  which  to 
file  it 

2.  Appeal  ahd  ebbob  ^S9l03— Obdieb  btbik- 

INO    AK8WEB   FOB   WANT    OF    DBFBN8B   BOND 
BEVIEWABB. 

An  order  of  the  superior  court  striking 
out  an  answer  for  want  of  a  defense  bond  is 
Feviewable  where  defendant  has  been  led  to  be- 
lieve plaintiff  has  waived  the  bond. 

Appeal  from  Superior  Court,  Macon  Coun- 
ty; Ray,  Judge. 

Action  by  Wm.  L.  Shepherd,  Jr.,  and  oth- 
ers against  Thomas  B.  Shepherd,  wherein 
plaintiffs  moved  to  strike  the  answer  for 
want  of  a  defense  bond.  From  final  Judg- 
ment for  plaintiffs  for  want  of  answer  after 
allowance  of  the  moticm,  defendant  appeals. 
Beversed. 

J.  Frank  Ray,  of  Franklin,  for  apiieUant 
Felix  E.  Alley,  of  WaynesviUe,  Jones  & 
Jones,  of  Asheyille,  for  appellees. 

BROWN,  J.  The  case  on  appeal  states 
tliat  summons  was  issued  July  31,  1818^  re- 
turnable to  August  term  of  said  court,  and 
duly  served  on  defendants  August  8,  1918. 
At  November  term,  1918,  neither  party  asked 
that  the  case  be  placed  for  trial  on  the  calen- 
dar at  said  term.  Before  the  April  term  of 
<:0urt,  1919,  was  to  begin,  the  case  was  again 
continued  by  consent  and  not  placed  on  the 
calendar.  No  court  was  held  at  said  term 
on  account  of  the  fsickness  of  Judge  Mc£l- 
roy's  family. 

{1,  21  At  August  term,  1919,  the  case  was 
again  by  consent  continued  to  November 
term,  1919,  and  not  placed  on  the  trial-  calen- 
dar. On  the  last,  day  of  Bald  August  term, 
1919,  upon  motion  of  plaintiffs,  no  notice  hav- 
ing been  served  on  the  defendants,  Judgment 
was  entered  for  the  plaintiffs  as  appears  in 
the  record  for  want  of  a  defense  bond.  The 
complaint  was  01ed  August  13,  1918.  The 
answer  was  filed  August  13,  1918.  Under 
the  circumstances  of  this  case,  it  was  error 
in  the  court  to  strike  out  the  answer  of  the 
defendant  without  notice  because  no  defense 
bond  had  been  filed. 


The  defendant  was  entitled  to  a  rule  to 
show  cause,  and  then  if  the  court  adjudged 
that  a  defense  bond  was  required,  the  de- 
fendants were  entitled  to  time  within  which 
to  file  the  same.  It  appears  in  the  case  on 
appeal  that  the  cause  was  continued  at  Au- 
gust term,  1919,  by  consent  until  the  next 
term,  and  that  this  motion  was  made  and 
granted  on  the  last  day  of  August  term.  The 
point  is  expressly  decided  in  Cooper  v.  War- 
Uck,  109  N.  C.  672,  14  S.  E.  106,  where  the 
cases  are  cited.  This  is  not  a  matter  within 
the  discretion  of  the  Judge.  An  order  of  the 
superior  court  striking  out  an  answer  for 
want  of  a  bond  is  reviewable  where  the  de- 
fendant has  been  led  to  believe  that  the 
plaintiff  has  waived  the  bond,  McMillan  v. 
Baker,  85  N.  C.  291,  and  cases  dted  in  the 
opinion. 

In  the  case  at  bar  the  answer  was  filed  at 
the  same  term  with  the  complaint  No  mo- 
tion was  made  for  an  entire  year,  and  then 
only  when  the  case  had  been  continued  for 
the  term  and  on  the  last  day  of  that  term. 

Judgment  is  set  aside,  and  the  superior 
court  is  directed  to  allow  the  defendant  to 
file  the  defense  bond  within  a  reasonable 
time. 

Reversed. 


(179  N.  C.  1) 

ROANOKB  R.  &  LUBIBER  CO.  t.  PRI- 
VBTTE.     CNo.  68.) 

(Supreme  Court  of  North  Carolina.    Dec  20, 

1919.) 

CkMSTS  ^s»256(l)— UniTxosssABT  PBnmNa  nr 

BBOO&D     TAXABIS     TO     PABTX     BESPONSIBLB 

m 

THSBEFOB. 

In  view  of  court  rule  81  (96  S.  B.  vii)  and 
rule  19  (81  S.  B.  iz),  relating  to  matter  to  be 
incorporated  in  the  record,  where  plaintiff  caus- 
ed unnecessary  printing  to  be  done  in  making 
up  the  record,  the  cost  thereof  may  be  taxed 
against  it  regardless  of  the  disposition  of  the 
appeaL 

Action  by  the  Roanoke  Railroad  &  Lumber 
Company  against  J.  P.  Privette.  Judgment 
for  plaintiff,  and  defendant  appeals.  (Dase 
reversed  fdr  error.  Defendant  moves  to  re- 
tax  the  cost  for  printing  the  record.  Motion 
allowed.    See,  also,  100  S.  B.  79. 

Austin  &  Davenport,  of  Nashville,  Bunn 
&  Spruill,  of  Rocky  Mount,  and  Small,  Mac- 
Lean,  Bragaw  &  Rodman,  of  Washington,  N. 
C,  for  plaintiff. 

Finch  &  Vaughan,  of  Nashville,  W.  H.  Yar- 
borough,  Jr.,  of  Loulsburg,  and  J.  S.  Manning 
and  J.  Crawford  Biggs,  both  of  Raleigh,  for 
defendant 


CLARK,  C.  J.    This  Is  an  action  by  the  ' 
defendant,  upon  notice,  to  retax  the  costs 
against  the  plaintiff,  for  the  full  amount  of 
printing  the  record,  upon  the  ground  that  all 
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the  parts  of  the  record  printed  were  necto- 
sary,  and,  further,  that  when  the  statement 
of  the  case  on  appeal  was  settled  by  the  trial 
judge  the  appellee  (plaintiff)  insisted  that 
the  entire  charge  of  his  honor  should  consti- 
tute a  part  of  the  record  on  appeal.  The 
plaintiff  has  not  controverted  this  statement. 
Rule  31  (95  S.  EL  vii)  provides : 

"Judge  and  counsel  should  not  incumber  the 
'case  on  appeal'  with  evidence  or  with  matters 
not  pertinent  to  the  exceptions  taken  when  the 
case  is  settled,  either  by  the  judge  or  the  par- 
ties, if  either  party  deems  that  unnecessary 
matter  is  incorporated,  he  shall  have  his  excep- 
tion noted,  designating  the  parts  deemed  unnec- 
essary, and  if,  upon  hearing  the  appeal,  the 
court  finds  that  such  parts  were  in  fact  un- 
necessary, the  cost  of  making  the  transcript 
of  such  unnecessary  matter  and  of  printing  the 
same  shall  be  taxed  against  the  party  at  whose 
instance  it  was  incorporated  into  the  transcript, 
as  required  by  rule  22  [81  S.  E.  x],  no  matter 
in  whose  favor  the  judgment  is  given  here,  ex- 
cept when  such  party  has  already  paid  the  ex- 
pense of  such  unnecessary  matter,  and  in  that 
event  he  shall  not  recover  it  back,  though  suc- 
cessful on  his  appeal.  Motions  for  taxation  of 
costs  for  copying  and  printing  unnecessary 
parts  sent  up  in  the  manuscript  shall  be  decided 
without  argument." 

• 

It  is  not  intended  by  the  law  that  the  costs 
of  litigation  and  of  appeals  shall  be  unneces- 
sarily ezi>ensive.  For  that  reason  the  court 
has  not  only  adopted  rule  81  (and  rule  22 
therein  referred  to),  but  has  added  the  fol- 
lowing to  rule  19  (81  S.  B.  Iz)  in  regard  to 
making  up  the  transcript  of  the  record: 

"It  shall  not  be  necessary  to  send  up  as  a 
part  of  the  transcript,  affidavits,  orders,  and 
other  process  and  proceedings  m  the  action  not 
involved  in  the  appeal  and  not  necessary  to  an 
understanding  of  the  exceptions  relied  on. 
Counsel  may  sign  an  agreement  which  shall  be 
made  a  part  of  the  record  as  to  the  parts  to 
be  transcribed,  and  in  the  event  of  disagree- 
ment of  counsel  the  judge  of  the  superior  court 
shall  designate  the  same  by  written  order: 
Provided,  that  the  pleadings  on  which  the  case 
is  tried,  the  issues  and  the  judgment  appealed 
from,  shall  be  a  part  of  the  transcript  in  all 
cases:  Provided  further,  that  this  rule  is 
subject  to  the  power  of  this  court  to  order 
additional  papers  and  parts  of  the  record  to 
be  sent  up. 

"When  there  are  two  or  more  appeals  in  one 
action  it  shall  not  be  necessary  to  have  more 
than  one  transcript,  but  the  statements  of  cases 
on  appeal  shall  be  settled  as  now  required  by 
law  and  shall  appear  separately  in  the  tran- 
script. The  judge  of  the  superior  court  shaU 
determine  the  part  of  the  costs  of  making  the 
transcript  to  be  paid  by  each  party,  subject  to 
the  right  to  recover  such  costs  in  the  final 
judgment  as  now  provided  by  law." 

Owing  to  the  high  cost  of  printing,  it  la 
more  necessary  than  ever  to  observe  these  re- 
quirements to  prevent  oppression  and  use- 
less expense  in  sending  up  appeals  to  this 
court 


'  This  court  has  always  held  that  the  cost 
of  printing  unnecessary  matter  may  be  taxed 
against  the  party  causing  it  to  be  sent  up, 
regardless  of  the  issue  of  the  appeal.  Wil- 
son V.  Railroad,  142  N.  G.  333,  55  S.  E.  257; 
Yow  T.  Hamilton,  136  N.  C.  357,  48  S.  B.  782; 
Finch  V.  Strickland,  130  N.  G.  44,  40  S.  £. 
841 ;  Gray  v.  Little,  127  N.  C.  304,  37  S.  E. 
270 ;  Durham  ▼.  Railroad,  108  N.  0.  403,  12 
S.  Bl  1040,  13  S.  B.  1;  Tobacco  Co.  v.  McEl- 
wee,  96  N.  C.  71,  1  S.  B.  676.  60  Am.  Rep. 
404 ;  Kivett  v.  McKeithan,  90  N.  C.  106. 

Bspecially  Is  this  so  where  the  party  has 
insisted  on  unnecessary  matter  being  incor- 
porated in  the  case  on  appeal  against  the 
objection  of  the  other  party,  and  printed. 
Brazille  v.  Barytes  Co.,  157  N.  C.  454,  73  S. 
Bl  215 ;  Harris  v.  Davenport,  182  N.  C.  687, 
44  S.  B.  406 ;  Land  Co.  v.  Jennett,  128  N.  C. 
3,  37  S.  EX  954;  Baker  y.  Hobgood,  126  N.  C. 
149,  35  S.  B.  253;  Barnes  v.  Crawford,  119 
N.  C.  127,  25  S.  B.  791.  Among  the  matters 
unnecessary  to  be  sent  up  are:  Having  two 
records  when  both  sides  appeal  and  Irrele- 
vant evidence  (Supply  v.  Machin,  150  N.  C. 
738,  64  S.  B.  887) ;  the  referee's  reports  and 
exhibits  and  evidence  when  not  necessary  to 
the  consideration  of  the  case.  The  decisions 
on  this  matter  are  grouped.  8  Michie's  Di- 
gest pp.  739-741. 

The  court  found  that  it  was  absolutely 
necessary  to  have  the  briefs  and  record  print- 
ed for  the  proper  consideration  of  the  appeal 
by  each  member  of  the  court,  which  was  im- 
possible when  tliere  was  but  one  transcript, 
and  that  in  manuscript,  which  was  often  dif- 
ficult to  read  and  unwieldy.  But  at  the  same 
time  the  court  provided  against  unnecessary 
cost  of  transcripts  and  printing  by  the  rules 
above  set  out. 

This  has  often  been  ruled,  but  it  Is  again 
especially  called  to  the  attention  of  lawyers 
practicing  in  this  court  to  prevent  unneces- 
sary expense  and  the  oppression  which 
would  often  result  from  a  disregard  of  the 
protection  afforded  by  the  rules. 

The  object  of  the  transcript  on  appeal  is 
not  to  send  up  the  entire  record  or  history  of 
the  case  in  all  its  details,  but  to  send  up  on- 
ly that  part  thereof  which  is  actually  nec- 
essary to  present  the  matter  which  bears  up- 
on the  assignments  of  error  to  which  the  at- 
tention of  the  court  Is  restricted.  The  re- 
quirement of  these  assignments  which  is 
mandatory  is  not  only  to  save  the  loss  of 
time  of  the  court  in  searching  through  the 
record  for  possible  errors,  but  also  to  save 
litigants  the  expense  of  sending  up  matter 
which  Is  unnecessary,  and  which  cannot 
throw  any  light  upon  the  errors  assigned. 
There  are  very  few  records  probably  that 
come  up  to  this  court  which  are  not  far  more 
voluminous  than  are  necessary  for  that  pur- 
pose. We  have  recently  had  a  record  of  500 
pages  which  it  may  be  said  without  exagger- 
ation could  have  fully  presented  the  entire 
matter  presented  by  the  assignments  of  er- 
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ror  In  half  a  dozen  pages.    Such  a  conrse  as  r     Action    by    Lon    Howard    against    the 


this  shoQld  be  avoided,  and  we  hope  our 
brethren  of  the  bar  will  aid  ns  in  reducing 
the  unnecessary  cost  of  appeals  to  litigants. 

It  is  not  intended  to  intimate  that  in  this 
respect  the  plalntiils  should  be  deemed,  as 
were  of  old,  'those  eighteen  npon  whom  the 
tower  in  SUoam  feU,  •  •  •  that  they 
were  sinners  above  aU  men«'*  Luke  ziii,  4. 
Far  from  it,  for  the  appeals  in  which  unnec- 
essary matter  has  been  sent  up,  and  often  in 
far  greater  volume,  have  been  many.  But 
the  motion  has  been  made  in  this  case  to  tax 
unnecessary  printing,  which  has  become 
oostly,  against  the  party  causing  it,  and  we 
should  again  endeavor  to  protect  litigants  by 
again  pointedly  calling  attention  to  the  rules 
we  have  prescribed  for  that  purpose,  and  de- 
clare our  intention  to  rigidly  enforce  them. 

The  prayer  of  the  motion  that  "the  derk 
be  directed  to  tax  against  the  appellee  (the 
plaintiff)  the  costs  of  printing  the  entire  Rec- 
ord, and  not  simply  the  60  pages,*^  is  granted. 
The  allowance  for  printing,  it  may  be  noted. 
Is  now  $1  per  page. 

Moticm  allowed. 


a79  N.  C.  1U> 

HOWARD  V.  ANDREWS  MFG.  CO. 

(No.  687.) 

(Supreme  Court  of  North  Carolina.     Dec  20, 

1919.) 

1.  Railboads  ^=»li3(ll)  —  Allowiwo  ani- 
mals TO  BUN  AT  liABGE  NOT  OONTBIBTJTOBT 

NEQUOKNCB. 

Landowners  are  not  guilty  of  contributory 
negligence  in  permitting  their  horse  to  run  at 
large  in  a  pasture  through  which  a  railroad 
is  so  constructed  that  the  bank  of  cnt  caves  in 
when  the  animal  steps  on  It. 

2.  Railboads  «s»llS(2)— Cask  beqttibed  in 

CONSTBTTCnON. 

It  is  the  dnty  of  a  railroad  company  in  con- 
stmcting  its  road  to  use  reasonable  care  to 
protect  the  adjoining  landowner's  property,  and 
the  company  is  liable  for  its  failure  to  do  so. 

3.  Railboads  ^=»114(4)— LiASiLrrr  fob  in- 

JUBT  TO  ANHiAL  BT  CAVINO  IN  OF  BANK  OF 
OUT  QUESTION   FOB  JUBY. 

In  action  for  injury  to  a  horse  pastured 
along  defendant's  right  of  way,  due  to  bank  on 
side  of  a  cut  giving  way,  held,  under  evidence, 
that  motion  for  nonsuit  was  properly  overruled. 

4.  Appeal  and  ebbob  ^=»692(1)— Refusal  to 

PEBMIT    CBOSS-EXAMINATION    NOT    BEVIEWA- 
BLE  IN  ABSENCE  OF  SHOWING  OF  PUBPOSS. 

Exception  to  refusal  to  permit  defendant  to 
cross-examine  a  witness  tendered  and  treat  him 
as  a  witness  for  plaintiff  cannot  be  considered 
on  appeal,  where  neither  the  purpose  of  the 
examiner  nor  the  anticipated  result  is  shown. 

Appeal    from    Superior    Court,    Cherokee 
County;  Webb,  Judge. 


Andrews  Manufacturing  Company.  Verdict 
and  Judgment  for  i^alntiCF,  and  defendant  ap- 
peals.   No  error. 

This  is  an  action  for  damages  for  the  al« 
leged  negligent  killing  of  a  mare  owned  by 
the  plaintiff.  The  negligence  alleged  as  a 
ground  for  the  action  was  that  the  defendant 
so  negligently  constructed,  kept,  and  main- 
tained its  line  of  railway  that  at  a  point 
where  same  passed  through  and  over  the 
lands  owned  by  D.  F.  Howard,  husband  of 
the  plaintiff,  the  line  of  railway  passed 
through  a  cut  so  negligently  constructed  and 
maintained  that  for  a  space  of  about  15  feet 
the  bank  of  said  cut  projected  over  the  road- 
bed for  a  distance  of  18  inches,  and  the 
ground  and  earth  underneath  said  cut  was 
hollowed  out,  and  the  top  of  the  cut  left  in 
an  insecure  and  unstable  condition ;  that  the 
distance  from  the  top  of  the  cut  to  the  road- 
bed underneath  was  10  feet,  whereas  had 
said  cht  been  skillfully  constructed  there 
should  have  been  a  slope  from  the  top  of  the 
cut  to  the  roadway  underneath ;  that  on  the 
Ist  day  of  June,  1917,  the  plaintiff's  mare 
was  turned  out  to  graze  upon  the  land  of  the 
husband  of  the  said  feme  plaintiff,  and, 
while  grazing  on  the  land  above  the  cut,  the 
bank  caved  in  and  gave  way,  throwing  the 
mare  upon  the  trade  below,  and  she  receiv- 
ed injuries  from  which  she  later  died;  and 
that  the  mare  was  worth  the  sum  of  $200. 

The  defendant  denied  all  allegations  of 
negligence,  and  also. denied  that  the  mare 
was  killed  by  falling  down  the  embankment 

The  evidence  of  the  plaintiff  tends  to  prove 
that  the  defendant  had  constructed  a  line  of 
railway  through  the  lands  of  D.  F.  Howard, 
husband  of  the  plaintiff ;  that  the  defendant 
in  building  its  railway  through  these  lands 
had  made  a  cut  about  10  or  12  feet  deep,  and, 
as  first  constructed,  the  cut  sloped  outwards 
to  the  top,  but  dirt  had  been  removed  in  mak- 
ing a  fill  so  that  the  top  of  the  cut  overhung 
the  roadway  underneath  about  18  inches, 
and  the  cut  was  hollowed  out  underneath  the 
overhanging  bank;  that  on  the  1st  day  of 
June,  1917,  the  plaintiff's  mare  had  been 
turned  out  to  graze  upon  a  portion  of  the 
lands  of  the  husband  lying  between  the 
graveyard  and  the  railway.  The  mare  was 
in  good  condition  the  evening  before.  The 
next  morning  she  was  found  right  by  the 
railway  track,  on  the. roadbed,  underneath 
the  cut  She  was  hurt;  her  hip  was  broken, 
and  she  was  in  a  droopy  condition.  The 
mare  died  the  following  night,  and  was  worth 
$200.  Tracks  showed  where  a  horse  had 
come  down  to  the  top  of  the  bank  above 
where  the  mare  was  found.  The  top  had 
caved  in,  and  showed  the  print  of  two  feet 
of  a  horse  where  it  was  broken  through,  and 
there  was  a  place  underneath  the  bank  where 
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the  dli*t  on  the  roadway  was  packed  as  If 
something  had  fallen  on  it  The  tracks  of  a 
horse  appeared  on  the  ground  above  the  cut 
(where  the  horse  was  grazing)  leading  to  the 
cut  The  overhanging  dirt  had  caved  in  and 
showed  a  horse's  track  where  it  had  fallen 
in,  and  the  horse  was  found  on  the  ground 
underneath  this  broken  place,  where  a  wit- 
ness, the  plaintiff,  testified,  "I  Just  saw  where 
her  feet  had  cut  through  the  bank  that  was 
hanging  over,  and  then  we  saw  her  print  on 
the  ground  where  she  hit  the  soft  ground." 
It  was  also  in  evidence  that  railway  cuts  as 
usually  constru<:ted  sloped  outward  from 
the  roadbed. 

Frank  Wilhide,  a  witness  for  the  plaintiff, 
was  tendered,  but  not  examined  by  the  plain- 
tiff, and  after  he  was  called  and  sworn,  de- 
fendant's counsel  stated  that  he  wanted  to 
cross-examine  him  and  not  use  the  witness 
as  a  witness  for  the  defendant  The  court 
ruled  that  the  witness,  after  he  was  tender- 
ed, was  a  witness  for  the  defendant,  and  to 
this  defendant  excepted,  and  declined  to  ex- 
amine the  witness  as  a  witness  for  defend- 
ant, but  insisted  that  he  had  the  right  to 
cross-examine  him. 

At  the  conclusion  of  the  evidence  there 
was  a  motion  for  judgment  of  nonsuit,  which 
was  overruled,  and  defendant  excepted. 

There  was  a  verdict  and  Judgment  in  favor 
of  the  plaintiff,  and  the  defendant  excepted 
and  appealed. 

M.  W.  Bell,  of  Murphy,  for  appellant 
Wftherspoon  &  WItherspoon*  of  Murphy, 
for  appellee. 

ALLEN,  J.  [1]  The  right  of  way  of  the  de- 
fendant is  not  clearly  defined,  but,  whether 
extending  on  both  sides  of  the  track  beyond 
the  sides  of  the  cut  or  not,  the  plaintiffs  had 
the  right,  as  owners,  to  use  any  part  thereof 
not  required  or  used  for  railroad  purposes 
(Bailroad  v.  Bunthig,  168  N.  C.  680,  84  S.  E. 
1009),  and  it  was  not  contributory  negligence 
for  the  plaintiffs  to  permit  their  horse  to  run 
at  large  in  the  pasture  through  which  the  de- 
fendant's road  passed  (Winkler  v.  Bailroad, 
126  N.  O.  373,  35  S.  B.  621,  78  Am.  St  Bep. 
663). 

[2]  It  was  also  the  duty  of  the  defendant 
to  use  all  reasonable  efforts  to  protect  the 
property  of  the  plaintiffs,  and  it  Is  liable  in 
damages  for  its  failure  to  do  so.  Willis  v. 
White,  &  Co.,  150  N.  Q  199,  63  S.  B.  942,  134 
Am.  St  Bep.  906. 

[3]  Applying  these  principles,  we  are  of 
opinion  there  was  evidence  fit  to  be  submit- 
ted to  the  Jury,  and  that  the  motion  for  non- 
suit was  properly  overruled. 

The  evidence  tends  to  prove  that  the  banks 
of  the  cut  were  properly  constructed  at  first, 
sloping  from  the  bottom  out  from  the  track ; 
that,  needing  soil  for  a  fill,  the  defendant  dug 


Y>ut  the  sides  of  ttie  banks  without  dlstnrbing 
the  top,  thus  leaving  the  upper  part  with 
slight  support;  that  this  was  done  through 
the  pastures  of  the  plaintiffs,  where  it  might 
be  reasonably  anticipated  stock  would  grace 
and  approach  the  cut,-  and  this  is  evidence 
of  'rtegllgence.. 

The  circumstances  also  show  the  mare  was 
Injured  by  falling  In  the  cut  as  a  result  of 
this  negligence.  Tracks  of  the  horse  on  the 
top  of  the  bank  near  where  it  caved,  the 
top  caved,  two  tracks  of  a  horse  where  the 
bank  broke  through,  the  soil  on  the  roadbed 
underneath  the  bank  packed  as  if  something 
had  fallen  on  it,  the  ihare  In  gbod  condition 
the  evening  before,  and  found  the  next  mom* 
ing  on  the  roadbed  underneath  the  cut  near 
where  the  bank  caved  witti  her  hip  broken, 
are  circumstances  which  lead  to  but  one 
conclusion,  and  this  is  that  the  mare  while 
grazing  approached  too  near  the  overhanging 
bank,  fell  through,  and  was  injured. 

[4]  The  exception  to  the  refusal  to  permit 
the  defendant  to  cross-examine  the  witness 
tendered,  and  treat  him  as  a  witness  for  the 
plaintiffs,  cannot  be  considered,  because  nie- 
ther  the  purpose  of  the  examination  nor  the 
anticipated  result  is  shown,  and  if  a  new 
trial  should  be  ordered  on  this  ground  it 
might  then  appear  that  the  witness  knew 
nothing  that  would  even  remotely  affect  the 
controversyr 

No  error. 


•  .  (179  N.  G.  117) 

GHBBOKBB    COUNTY    t,    McCE;BI:/LAND. 
•       (No.  690.) 

I 

(Supreme.  Coort  of  North  Carolina.     Dec  20, 

1919.) 

1.  Taxation  ^s»709(2)  —  Intvbsst  ai.ix)wed 
on  tax  8a£b  with0t7t  pebsonai.  notiob  ow 

SALE. 

Where  property  regularly  listed  for  taxation 
on  a  dne  assessment  was  sold  at  a  public  tax 
sale,  after  public  notice  of  sale  of  which  the 
owner  was  aware,  and  after  notice  of  puriMMn 
to  bring  suit  of  foreclosure,  the  20  per  cent  in* 
terest  provided  for  by  Bevisal  1905,  §  2912, 
may  be  collected,  though  no  personal  service  was 
made  or  notice  of  sale  mailed  to  owner,  as  re- 
quired by  Bevisal  1905,  {  2889. 

2.  Taxation  <=s>624  ^  Bsai.  estate  zjabxk 
fob  taxes  though  owneb  had  pebsonai.tt 
sufficient  to  satisfy  tax. 

That  defendant  had  personal  property  from 
which  taxes  might  have  been  collected  did  not 
avoid  a  sale  of  realty,  in  view  of  Laws  1917, 
c  234,  and  Laws  1919,  c  92. 

Brown,  J.,'  dissenting. 

Appeal    from    Superior    Court,    Cherokee 
County ;  Webb,  Judge. 

Action  by  Cherokee  County  against  J.  B. 
McClelland.    Judgment  for  plaintifP  for  part 
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of  tbe  relief  asked,  and  it  appeals.     Be- 
versed. 

The  action  Is  by  Cherokete  cotinty,  and  as 
holder  of  certificate  of  purcbase  at  a  tax 
sale  of  certain  lands  of  defendant,  to  collect 
the  taxes  dne  thereon  by  foreclosure  and 
sale,  pursuant  to  the  statute,  the  precise 
question  presented  being  the  right  of  plain- 
tiff to  collect  the  20  per  ^cent.  allowed  by  the 
statute  In  such  suits,  and  the  facts  chiefly 
pertinent  are  set  fort&  in  his  honor's  judg^ 
ment  as  follows: 


'This  cause  coming  on  to  be  heard,  the  par- 
ties waived  a  jury  trials  and  consented  that  the 
judge  find  the  facts. 

From  the  evidence  introduced,  which  was  un- 
contradicted, and  from  the  admission  in  the 
pleadings,  the  court  finds  the  following  facts: 

'^(l)  That  the  lands  described  in  the  complaint 
were  duly  listed  in  the  maihe  of  the  defendant 
for  his  state  and  county  taxes  for  the  year 
1914,  and  the  state  and  county  taxes  for  said 
year  were  duly  assessed  and  levied  against  the 
defendant  for  said  year  in  the  sum  of  $178.46. 

**(2)  The  defendant  defaulted  in  the  payment 
of  said  taxesy  and  the  same  have  not  yet  been 
paid. 

"(3)  The  said  lands  were  advertised  for  sale 
for  said  taxes  by  the  sheriff  and  tax  collector 
of  Cherokee  county,  as  reguired  by  section 
2890  of  the  Bevisal  of  1905,.  and  were  sold  by 
him  on  May  dt,  lj915t  and  wore;  bid  off  b^  Cher- 
okee county  for  the  sum  of  $180,16,  and  he  is- 
sued to  Cherokee  county  a  tax  sales  certificate 
for  said  sale,  dated  May  3,  1915. 

*'(4)  The  defendant  during  the  time  of  said 
advertisement  lived  in  the  town  of  Murphy,  the 
county  seat  of  Cherokee  county,  and  thie  sher- 
iff of  Cherokee  county  did  not  serve  upon  him 
the  notice  of  said  sale,  neither  by  personal 
service  nor  .by  mailing  notice  fo  him,  as  requir- 
ed by  section  2889  of  the  Bevisal  of  1905. 

"(5)  That  during  the  time  of  said  advertise- 
ment the  defendant  saw  his  said  lands  advertised 
by  the  sheriff  in  the  Cherokee  Scout,  the  news- 
paper in  which  the  sheriff  and  tax  collector  ad- 
vertised said  sale,  and  therefore  had  actual  no- 
tice thereof,  as  given  in  said  paper. 

**(5%)  That  for  the  year  1914  the  defendant 
listed  personal  property  for  taxes  in  the  sum  of 
$285. 

*'(6)  That  the  lands  described  in  the  complaint 
were  duly  listed  in  the  name  of  the  defendant 
for  his  state  and  county  taxes  for  the  year.  1915, 
and  the  state  and  county  taxes  for  said  year 
were  duly  levied  and  assessed  against  the  de- 
fendant in  the  sum  of  $177.58. 

"(7)  That  the  defendant  defaulted  in  the  pay- 
ment of  said  taxes,  and  the  same  have  not  yet 
been  paid. 

'*(8)  That  said  lands  were  advertised  for  sale 
for  said  taxes  by  the  sheriff  and  tax  collector 
of  Cherokee  county,  as  required  by  section 
2890  of  the  Revisal  of  1905,  and  were  sold  by 
him  on  May  1,  1916,  and  were  bid  off  by  Chero- 
kee county  for  the  sum  of  $178.78,  and  said 
sheriff  and  tax  collector  issued  to  Cherokee 
county  a  tax  sales  certificate  for  said  sale,  dated 
May  1,  1916. 

'*(9)  That  the  def^idant  during  the  time  of 
fliiid  advertisement  lived  in  the  town  of  Mur^ 


(101  S.E.) 

phy,  the  county  seat  of  Cherokee  county*  and 
the  sheriff  and  tax  collector  did  not  serve  upon 
him  the  notice  of  said  sale,  neither  by  personal 
service,  nor  by  mailing  notice  to  him  as  requir- 
ed by  section  2889  of  the  Bevisal  of  1905. 

"(10)  That  during  the  time  of  said  advertise- 
ment the  defendant  saw  his  lands  advertised  in 
the  Cherokee  Scout,  the  newspaper  in  which  the 
sheriff  and  tax  collector  advertised  said  sale, 
and.  therefore  had  actual  notice  thereof,  as 
given  in  said  paper. 

"(11)  That  for  the  year  1915  the  defendant 
listed  personal  property  foi^  taxation  in  the  sum 
of  $235. 

**The  defendant  in  open  court  offered  to  pay 
the  aforesaid  taxes,  with  interest  thereon  at  6 
per  cent,  and  the  costs  of  this  action. 

"Upon  the  foregoing  findings  of  facts  it  Is 
the  opinion  of  the  court  tbat  the  sheriff  having 
failed  to  serve  personal  notice  of  the  sales  up- 
on the  defendant,  the  sales  were  invalid,  and 
plaintiiEt  is  not  entitled  to  20  per  cent,  inter- 
est. 

"Wherefore  it  is  adjudged  that  the  plaintiff 
do  have  and  recover  of  the  defendant  the  som 
of  $858.94,  with  interest  at  6  per  cent,  on 
$178.78  from  May  1,  1916,  until  paid,  and  with 
interest  at  6  per  cent,  on  $180.16  from  May  8, 
1915,  until  paid,  and  for  the  costs  of  this  ac- 
tion to  be  taxed  by  the  clerk. 

"Jas.  li.  Webb,  Judge  Presiding." 


It  to  admitted  also  in  the  pleadings  that 
the  10  days*  notice  required  before  institu- 
tion of  the  present  suit  (sectioi!!  2912  Rev.) 
had  been  given.  Plaintiif  excepts  to  the  re- 
fusal of  his  honor  to  award  20  per  cent  on 
amounts  due  the  county,  etc^  by  reason  of 
the  purchase. 

DUlard  &  Hill,  of  Murphy,  for  appellant, 
B.  U  PhllUps,  of  Bobbinsville,  and  J.  D. 
Mallonee,  of  Murphy,  for  appellee. 

HOKE,  J.  The  laws  of  this  state  make 
comprehensive  provision  for  the  collection  of 
the  public  revenues,  affording  to  the  ofllcers 
charged  with  the  duty  adequate  remedies  for 
the  purpose,  both  by  action  and  by  summary 
process..  City  of  Wilmington  v.  Moore,  170 
N.  C.  52,  86  S.  B.  775;  State  and  Guilford 
County  V.  Georgia  Co.,  112  N.  C.  34,  17  S. 
B.  10,  19  K  R.  A.  485;  True,  in  Berry  v. 
Davis,  158  N.  C.  170,  73  S.  B,  900,  it  was 
held  that  a  sheriff  or  other  executive  officer 
charged  with  the  duty  of  collecting  the  tax- 
es, having  the  tax  list  in  his  possession,  was 
not  authorized  to  bring  claim  and  delivery 
for  personal  property  before  levy  made,  but, 
as  pointed  out  in  Wilmington  v.  Moore,  su- 
pra, that  ruling  was  approved  because  no 
lien  for  taxes  is  given  by  the  statute  oh  per- 
sonal property  before  actual  levy  made.  As 
to.  realty,  however,  the  taxes  are  declared 
the  lien  on  all  realty  of  the  owner  from  a 
given  date,  enforceable  by  action  as  well  as 
by  levy  and  sale;  and  the  tax  list,  when 
placed  in  the  collector's  hands,  with  the  fiat 
of  the  register,  as  derk  of  the  board  of  com- 
missioners, indorsed  thereon,  are  declared  to 
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have  the  force  and  effect  of  a  "Judgment 
and  execution  against  the  real  and  personal 
property  of  the  person  charged  in  such  list" 

In  section  2866  of  the  Revisal  it  is  pro- 
vided that  the  tax  lien  on  realty  for  taxes 
and  assessments  due  thereon  may  be  enforc- 
ed by  action  in  the  nature  of  an  action  to 
foreclose  a  mortgage,  and  Judgment  may  be 
declared  for  the  enforcement  of  such  lien, 
"together  with  interest,  penalties  and  costs 
allowed  by  law  and  costs  of  such  action," 
and  when  such  lien  is  In  favor  of  the  state 
and  county  the  action  shall  be  prosecuted  in 
the  name  of  the  county.  Again,  in  section 
2012,  it  is  provided  that  the  holder  of  every 
certificate  of  purchase  at  a  tax  sale  may  in- 
stitute this  action  in  the  nature  of  an  action 
to  foreclose  the  mortgage  to  enforce  collec- 
tion of  the  amounts  due,  on  giving  to  the 
owner  or  occupant  of  the  real  estate  10  days' 
written  notice  of  his  purpose  to  bring  the 
suit,  and  the  statute  declares  that  inability 
to  find  such  owner  or  occupant  in  the  county 
shall  excuse  a  failure  to  give  such  notice. 

This  section  further  declares  that  every 
county  or  other  municipal  corporation  shall 
have  the  right  to  foreclose  for  taxes  under 
its  provisions,  and  it  is  made  the  duty  of 
such  corporations  to  diligently  prosecute 
said  suits,  etc.,  and,  further,  that  in  every 
action  brought  under  its  provisions,  whether 
by  private  individuals  or  by  the  county  or  by 
other  municipal  corporation,  the  plaintiff 
shall,  except  in  cases  otherwise  provided  by 
law,  recover  intereiat  at  the  rate  ot  20  per 
cent  on  all  amounts  paid  out  by  him  or 
those  under  whom  he  claims,  and  evidenced 
by  certificates  of  tax  sales,  deeds  thereun- 
der, or  tax  receipts,  etc 

[1]  The  property  was  regularly  listed  for 
taxation,  the  taxes  thereon  duly  assessed, 
the  purchase  made  at  a  tax  sale  after  pub- 
lic notice  given,  of  which  the  owner  was 
fully  aware,  and  the  10  days'  written  no- 
tice served  on  him  of  plaintiff's  purpose  to 
bring  the  present  suit,  and  on  these  facts  we 
are  of  opinion  that  the  20  per  cent  is  col- 
lectable by  the  express  terms  of  the  statute. 
And  the  authorities  cited  do  not  uphold  the 
defense  contended  for.  In  Rexford  v.  Phil- 
lips, 159  N.  C.  213,  74  S.  E.  337,  the  tax 
deed  was  avoided  because  the  land  had  nev- 
er been  put  on  the  tax  list  by  any  one  hav- 
ing proper  authority  for  the  purpose,  and  it 
was  held  therefore  that  there  was  no  tax 
lawfully  due  from  the  owner,  Justifying  a 
sale,  a  principle  again  afilrmed  by  this  court 
in  Stone  v.  Phillips,  176  N.  0.  457,  97  S.  B. 
375.  And  in  Matthews  v.  Fry.  141  N.  C.  682, 
54  S.  E.  379,  not  only  was  there  failure  on 
the  part  of  the  sheriff  to  give  proper  public 
notice  of  the  sale,  as  well  as  serving  notice 
on  the  owner  personally,  but  the  purchaser 
had  also  failed  to  serve  the  personal  notice 
required  by  the  statute  as  a  prerequisite  to 
obtaining  his  deed.    Apart  from  this,  both  of 


these  authorities  were  decisions  in  reference 
to  the  title  and  the  validity  of  the  tax  deed; 
and,  the  failure  to  give  the  notice  referred  to 
having  been  declared  an  irr^ularity,  the 
deeds  were  av6ided  as  between  the  purchaser 
and  the  owner.  In  neither  case  was  the  ques- 
tion presented  of  the  right  to  recover  the  20 
per  cent  interest  allowed  by  the  statute  in 
an  action  to  foreclose  the  lien.  This  is  im- 
posed by  way  of  penalty  for  the  personal  de- 
fault of  the  owner  in  not  meeting  his  share 
of  the  public  burdens.  Any  apparent  hard- 
ship that  may  at  times  arise  from  lack  of 
personal  notice  is  generally  removed  by  the 
requirement  that  10  days'  personal  notice 
must  be  given  the  owner  of  the  purpose  to 
bring  the  suit,  thus  affording  him  another 
opportunity  to  pay  his  taxes  and  avoid  the 
penalties  and  costs.  In  the  present  instance 
the  facts  show  that  the  defendant  knew  all 
about  the  taxes  being  due  and  of  the  time 
and  place  of  sale,  and,  knowing  tliis,  he  fail- 
ed for  two  successive  years  to  pay  his  taxes, 
and  we  find  no  reason  in  law  or  fftct  for  re- 
lieving him  of  the  penalty. 

[2]  In  regard  to  defendant's  having  per- 
sonal property  available  from  which  the  tax 
should  have  been  first  made,  it  has  been  held 
by  us  that  this  ftict  will  not  of  itself  suffice 
to  avoid  a  sale  of  realty.  Stanly  t.  Baird, 
US  N.  C.  70,  24  S.  B.  12.  And  it  may  be 
noted  that  our  last  two  machinery  acts 
(Laws  1917,  c.  234,  and  Laws  1919,  c.  92}» 
both  dose  with  the  express  provision  that  a 
sale  of  real  estate  for  taxes  shall  not  be 
assailed  on  the  ground  that  the  tax  could 
have  been  procured  by  sale  of  personal  prop- 
erty. 

There  la  error,  and  this  will  be  certified 
that  Judgment  be  entered  for  the  tax  and  in- 
terest thereon  at  20  per  cent  and  costs. 

Reversed. 


BROWN,  J.  (dissenting).  It  is  admitted 
that  defendant  failed  to  pay  his  taxes  for 
the  years  1914-1915.  His  real  estate  in  the 
town  of  Murphy  was  sold  by  the  sheriff, 
and  for  want  of  bidders,  under  the  statute, 
was  knocked  off  to  the  county  of  Cherokee. 
It  is  admitted  that  notice  of  the  sale  was 
not  served  upon  the  defendant  as  required 
by  Revisal,  {  2889.  It  must  be  admitted  that 
in  the  absence  of  any  such  notice  the  title  to 
the  property  did  not  pass  by  virtue  of  the 
sale.  The  sheriff's  deed  is  only  presumptive 
evidence  of  the  service  of  the  notice,  which 
is  completely  rebutted  in  this  case  by  the 
finding  that  the  notice  was  never  served.  It 
follows,  therefore,  that  the  plaintiff  has  ac- 
quired no  title  to  the  property  by  the  sale, 
as  the  sheriff  failed  to  serve  the  notice.  In 
Matthews  v.  Fry,  141  N.  C.  582,  64  S.  B.  379, 
this  point  is  expressly  decided,  and  the  rea- 
son and  necessity  for  such  notice  are  fully 
stated  and  sustained  by  the  citation  of  ao- 
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tliorities.    In  that  case  Mr.  Justice  Walker 
says: 

"The  publication  of  notice  to  taxpayers,  re- 
quired by  tax  laws,  is  an  indispensable  prelimi- 
nary to  the  legality  of  a  tax  sale,  and  It  must 
be  made  in  strict  accordance  with  the  statutory 
requirement." 

It  must  be  borne  in  mind  that  the  defend- 
ant is  not  seeking  to  redeem  his  property 
from  one  who  had  acquired  a  good  title  to 
it  at  a  legal  tax  sale.  If  that  was  the  case, 
the  defendant  would  have  to  pay  the  taxes 
and  20  per  cent  Interest;  thereon.  The  plain- 
tiff county,  doubtiess  knowing  that  it  has  ac- 
quired no  titie  to  the  property,  is  not  see- 
ing to  recover  It.  The  plaintiff  seeks  only 
to  enforce  a  lien  for  the  taxes.  The  defend- 
ant has  tendered  the  taxes  and  6  per  cent 
interest,  and  I  am  of  opinion  that  the  plain- 
tiff is  not  entitled  to  recover  anything  more. 
The  20  per  cent  Interest  is  a  penalty  Im- 
posed upon  one  whose  property  has  been 
legally  sold  for  taxes,  and  who  is  seeking  to 
redeem  it  from  the  purchaser.  This  de- 
fendant is  not  seeking  to  redeem  his  proper- 
ty, for  the  sale  is  void.  He  only  asks  to 
pay  the  taxes  together  with  the  legal  6  per 
cent  Interest,  and  I  think  he  has  that  right 


(179  N.  c.  e) 

ODUM  V.  RUSSELL  et  aL    (No.  804.) 

(Supreme  Court  of  North  GaroUna.    Dec  20, 

leio.) 

Husband  and  wife  ^s»14(7)— Entibett  es- 
tate BASED  T7P0N  THE  BELATION  OF  HUS- 
BAND AND  WIFE,  AND  NOT  UPON  DEED  DE- 
BCBIPTION  OF  PABTIES  AS  SUCH. 

A  deed  to  husband  and  wife,  though  not  des- 
ignating them  as  such,  creates  an  estate  by  en- 
tirety, and  not  a  tenancy  in  oonunon. 

Clark,  C.  J^  dissenting. 

Appeal  from  Superior  Court,  Bobeson 
County;    Calvert  Judge. 

Action  by  J.  T.  Odum  against  G.  H.  Russell 
and  others.  From  the  Judgment  rendered, 
the  defendants  G.  H.  Bussell  and  W.  H. 
Weatherspoon  appeaL    Affirmed. 

Russell  &  Weatherspoon,  of  Laurinburg,  in 
pro.  per. 

Mclntyre,  Lawrence  &  Proctor,  of  Lumber- 
ton,  for  appellee. 

BROWN,  J.  The  deed  under  which  plain- 
tiff claims  was  executed  by  D.  D.  McCall 
and  wife  to  J.  T.  Odum  and  Florence  H. 
Odum,  and  was  in  the  usual  and  ordinary 
form  of  a  fee-simple  deed  with  covenants 
of  general  warranty.  His  honor  found  as  a 
fact  that,  at  the  time  of  the  execution  and 
delivery  of  this  deed,  Florence  H.  Odum  was 
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the  wife  of  J.  T.  Odum ;  that  she  died  since 
the  execution  of  the  deed,  leaving  her  sur- 
viving five  children,  who  are  among  the  de- 
fendants in  this  action.  Plaintiff  tberefote 
claims  that  an  estate  by  entireties  was  cre- 
'ated  by  this  deed,  and  that  upon  the  death 
of  his  wife  he  became  the  sole  owner  of  said 
lands  in  fee  simple  by  survivorship. 

Defendants  contend  that,  inasmuch  as 
Florence  H.  Odum  was  not  described  in  the 
deed  as  being  the  wife  of  J.  T.  Odum,  an 
estate  by  entireties  was  not  created,  and 
that  the  grantees  took  as  tenants  in  com- 
mon. The  precise  question  presented  is 
therefore  whether  it  is  necessary  that  the 
parties  be  described  and  designated  as  hus- 
band and  wife  in  order  to  create  an  estate 
by  entireties. 

It  is  not  necessary  to  create  an  estate  by 
entireties  that  the  parties  be  described  In 
the  deed  as  husband  and  wife.  It  is  not  the 
description  or  designation  of  the  parties  as 
husband  and  wife  that  creates  the  estate  by 
entireties,  but  it  is  the  fact  that  the  parties 
sustain  that  relation.  An  estate  by  entire- 
ties rests  solely  upon  the  common-law  doc- 
trine of  the  oneness  of  husband  and  wife, 
and  inasmuch  as  they  are,  in  contemplation 
of  law,  but  one  person,  they  take  per  tout  et 
non  per  my. 

In  the  findings  of  fact  it  Is  declared  that 
the  two  grantees,  J.  T.  Odum  and  Florence 
H.  Odum,  sustained  a  relation  of  husband 
and  wife  at  the  time  of  the  execution  of  the 
deed,  although  they  are  not  so  described  in 
the  deed  itself.  We  think  this  is  well  set- 
tled by  repeated  adjudications  and  by  the 
tex^books.  Long  v.  Barnes,  87  N.  C.  329; 
Hulett  V.  Inlow,  57  Ind.  412,  26  Am.  Rep.  64 ; 
McLaughlin  v.  Rice,  185  Mass.  212,  70  N.  D. 
52, 102  Am.  St  Rep.  839;  Appeal  of  Lewis,  86 
Mich.  340,  48  N.  W.  580,  24  Am.  St  Rep.  94 ; 
Thornberg  v.  Wiggins,  135  Ind.  178,  34  N. 
B.  099,  22  L.  R.  A.  42,  41  Am.  St  Rep.  422. 

The  doctrine  is  laid  down  in  18  Ruling 
Case  Law,  p.  1111,  as  follows: 

"In  order  that  a  conveyance  may  create  a 
tenancy  by  entireties,  it  is  not  necessary  that 
the  grantees  be  described  as  husband  and  wife, 
or  their  marital  relation  referred  to.** 

"So  a  deed  to  a  man  and  woman  vests  title 
in  them  as  tenants  by  entireties  if  they  are  hus- 
band and  wife,  though  the  grantees  did  not  have 
any  intent  what  tedinical  estate  should  be  con- 
veyed to  them."  McLaughlin  v.  Rice,  185  Mass. 
212,  70  N.  E.  52,  102  Am.  St  Rep.  839. 

The  Judgment  is  affirmed. 

CLARK,  a  J.  (dissenting).  The  estate  by 
entireties  was  not  created  by  statute  in  Eng- 
land and  has  been  recognized  at  no  time  by 
any  statute  in  this  state.  On  the  contrary, 
being  an  estate  in  Joint  tenancy,  it  was  abol- 
ished by  the  statute  of  1784,  c.  204,  S  6»  now 
Rev.  1 1579,  which  abolished  "all  estates,  real 
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or  personal,  held  In  Joint  tenanc^"  and  con- 
verted them  into  tenancies  in  common.  No 
one  has  ever  denied  that  an  estate  by  entire- 
ties is  an  estate  in  joint  tenancy.  It  was 
further  abolished  by  the  Constitution  of 
1868,  art.  10,  {  6,  which  provided  that  all 
property  of  any  married  woman,  whether 
acquired  before  or  after  marriage  "shall  be 
and  remain  the  sole  and  separate  estate  and 
property  of  such  female." 

It  follows  that  when  the  statute,  Key.  S 
1579,  required  that  all  property  which  is 
conveyed  to  any  two  persons  shall  be  held 
by  them  as  tenants  in  common  and  not  as 
Joint  tenants,  that  the  same  rule  will  apply 
when  it  is  conveyed  to  two  persons  who 
happen  to  be  man  and  wife. 

The  estate  by  entireties  which  was  created 
solely  by  ''judicial  legislation*'  persists  and 
continues  to  live  in  spite  of  statutory  and 
constitutional  abolition  solely  by  "jndlcial 
recognition.'*  It  is  argued  that,  because 
other  judges  have  so  held,  this  anomaldiis 
and  troublesome  estate  which  continually 
comes  up  to  defeat  the  rights  of  married 
women,  must  continue  notwithstanding  the 
act  of  1784  and  the  Constitution  of  1868. 
We  had  exactly  the  same  anomaly  in  the  doc- 
trine that  a  man  was  not  punishable  for 
thrashing  his  wife  if  he  did  not  permanently 
injure  her.  That  doctrine,  like  the  estate  by 
entireties,  was  created  by  judicial  legisla- 
tion at  a  time  when  the  judges  of  England 

.  were,  almost  wjthout  exception,  priests,  and 
without  statutory  recognition  it  was  con- 
tinued in  this  state  long  years  after  it  was 
repudiated  by  the  courts  in  England  and  in 

:  the  other  states  of  this  country.  It  was 
expressly  held  as  late  as  State  y.  Black,  60 
N*  C.  263,  86  Am.  Dec  436,  upon  the  ground 
that  the  husband  should  use  ''such  a  degree 
of -force  as  Is  necessary  to  *  *  *  make 
her  behave  herself."    In  State  y.  Rhodes^  61 

.  N.  C.  454,  98  Am.  Dec.  78,  the  judge  below 
held  that  the  husband  '*had  a  right  to  whip 
his  wife  with  a  switch  no  larger  than  his 

'  thumb,"  "even  if  there  had  been  no  provo- 
cation for  it."  The  court  said  that  the  law 
had    been    repudiated    elsewhere    and    had 

.  never  been  adopted  by  some  of  our  states  at 
all,  and  said  that  such  ruling  '*will  always 
be  influenced  by  the  habits,  manners^  and 

-  condition  of  every  community." 

State  y.  Bhodes  was  approved  In  State  v. 
Mabrey,  64  N.  C.  593,  with  some  explana- 
tion. When  the  point  cams  up  again,  the 
court  evidently  thought  that  "the  habits, 
manners,  and  condition  of  the  community" 
had  Improved,  for  in  State  v.  Oliver,  70  N. 
O.  61,  Settle,  J.«  said,  after  quoting  the  doc- 
trine: 

"The  courts  have  advanced  from  that  bar- 
barism until  they  have  reached  the  position  that 
the  husband  has  no  right  to  chastise  his  wife 
under  any  circumstances." 


This  was  In  1874,  nearly  nine  years  after 
the  master's  right  of  chastisement  of  colored 
slaves  had  been  abolished. 

It  would  seem  that  the  same  course  should 
be  taken  in  this  case,  for  both  propositions — 
the  right  of  the  husband  to  violate  the  per- 
sonal rights  of  the  wife  by  chastising  her 
"even  without  provocation,"  and  bis  right  to 
assume  the  ownership  of  her  property  in 
violation  of  her  property  rights  guaranteed 
by  the  Constitution — ^have  exactly  the  same 
origin  in  "judicial  legislation"  of  the  very 
remote  past,  and  have  suryived  to  us  from  a 
lower  stage  of  civilization,  and  are  not  in 
accord  with  the  legislation  or  the  ideas  of 
this  age.  Besides,  as  to  the  estate  by  en- 
tirety we  have  the  statutory  abolition  of  all 
joint  tenancies,  which  necessarily  include 
the  estate  by  entirety,  and  the  constitutional 
provision  abolishing  any  right  in  the  %vife*s 
estate  to  accrue  to  the  husband  by  virtue  of 
marriage. 

It  is  true,  as  said  in  Gooch  v.  Bank,  176 
N.  C.  217,  97  S.  E.  63,  that  this  court  has 
more  than  once  suggested  to  the  Legislature 
to  abolish  the  estate  by  entireties.  Bynum 
V.  Wicker,  141  N.  C.  96,  53  S.  B.  478,  115 
Am.  St.  Rep.  675;  Finch  v.  Cecil,  170  N.  C. 
75,  86  S.  E.  992;  and  in  other  cases.  The 
Legislature  has  not  done  so^  either  because, 
the  so-called  estate  by  entireties  not  having 
been  created  by  any  legislation,  that  body 
thought  the  court  which  was  alone  respon- 
sible for  its  continued  existence  should  re- 
pudiate it,  as  the  court  had  repudiated  the 
other  doctrine  In  State  v.  Oliver,  or  It  may 
be  because  of  lack  of  interest  in  the  matter. 

The  assertion  that  the  estate  by  entireties 
is  based  upon  the  doctrine  that  "husband 
and  wife  are  one"  is  merely  an  assertion. 
They  are  not  one  as  a  matter  of  fact,  and 
they  are  not  one  as  to  the  husband's  right 
to  appropriate  the  property  of  the  wife,  for 
that  was  absolutely  abolished  by  the  Con- 
stitution of  1868.  The  phrase  was  simply  a 
eui^eoilsm  based  on  the  wife  being  the  chat- 
tel of  the  husbandt  which  was  absolutely 
true  at  the  time  when  the  courts  in  England 
created,  without  legislation,  the  right  of 
the  husband  over  the  wife  of  chastising  her 
person  and  appropriating  her  property.  At 
that  time,  by  the  ruling  of  the  courts  the 
personal  property  of  the  wife  became  abso- 
lutely the  property  of  her  husband*  and  this 
remained  so  in  this  state  tiU  1868,  and 
hence  there  was  no  estate  by  entirety  in 
personal  property.  Gooch  v.  Bank,  supra. 
As  to  realty,  that  became  the  property  of  the 
husband  absolutely  during  their  joint  lives, 
and  his  in  fee  if  he  were  the  longest  liver. 
If  she  survived  for  feudal  reasons,  this 
realty  survived  to  her.  Under  the  former 
law,  the  property  of  the  wife  became  the 
property  of  the  husband  for  the  same  reason 
that  the  property  of  slaves  belonged  to  their 
masters. 
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The  laud  In  question  was  conTeyed  to  J. 
T.  Odom  and  Florence  H.  Odom.  If  a  deed 
or  devtise  should  provide  expressly  that 
property  should  pass  to  the  husband  for  life 
but  exempt  from  execution  for  his  debts, 
-with  remainder  to  him  in  fee,  should  he  out- 
live his  wife,  and  to  her  should  she  be  the 
longest  liver,  It  Is  more  than  doubtful  if 
such  conveyance  would  be  valid  so  far  as 
the  exemption  from  liability  for  the  hus- 
band's debts  is  concerned;  but,  when  the 
conveyance  is  to  J.  T.  Qdom  and  Florence  H. 
Odom,  Florence  H.  Odom  plainly  became  the 
owner  of  a  one-half  undivided  interest  In 
fee  simple  to  said  property.  The  deed  so 
provides,  and  there  is  no  statute  to  the  oon- 
trary,  and  Rev.  S  1579,  requires  that  it  shall 
be  so  construed,  and  the  €k)nstitntlon  of 
1868  enacts  that  the  husband  shall  acquire 
no  interest  Ui  his  wife's  property  de  Jure 
marito.  It  fofiowB  that  on  the  wife's  death 
ber  undivided  half  interest  in  this  realty 
passed  to  her  five  children,  subject  only  to 
the  tenancy  by  the  curtesy,  and  then  only 
provided  she  left  no  win,  for  the  Constitu- 
tion gave  her  the  absolute  right  to  own  and 
devise  her  property,  r^al  and  personal,  free 
from  any  debts  or  obligations  of  the  hus- 
band. 


a79  N.  C.  188) 

DUKE  LAND  &  IMPROVEMENT  CO.  V. 
TOWN  OF  MURPHY.    (No.  591.) 

(Supreme  Court  of  North  Carolina.    Dee.  20, 

1919.) 

1.  DsDioiATioir  ^S5>45  •—  Whbtheb  t&bbx  was 

DEDICATION     OV     BESEBVOIB     SITE     WAB    lOB 
JUBT. 

In  action  against  defendant  town  for  the 
value  of  a  reservoir  site,  whether  there  was 
a  dedication  of  the  site  to  the  public  u^e  and 
whether  the  president  of  plaintilf  corporation 
had  authority  acting  for  and  in  behalf  of  plain- 
tiff to  dedicate  the  reservoir  site  held  for  the 
Jury. 

2.  Dedicatiot(  ^S»3t  —  No  definite  pebiod 

BEQinBED  TO  CONSUlOfATB. 

If  there  is  a  dedication  completed  by  ac- 
ceptance on  the  part  of  the  public  or  private 
persons  in  a  position'  to  act  for  them,  the  right 
at  once  arises,  and  the  time  of  use  is  no  long- 
er material. 

8.  Dedication  ^=»13— Cobpobation  haspow- 

EB  to  dedicate  LANDS. 

A  corporation  which  owns  and  deals  with 
lands  can  make  dedication  within  its  power. 

4.  Dedication.  ^=p^  —  Assent  or  cobpoba- 

TION  ASSUMED. 

Just  how  far  a  corporation  la  bound  by  the 
declarations  of  its  officers  depends  upon  the 
circumstances  of  each  particular  case,  but  when 
a  use  is  oj^ened  by  an  officer  of  a,  corporation 
and  is.  enjoyed  by  the  public,  the  assent  of  the 
corporation  will  be  presumed. 


Api>eal  from  Superior  Court,  Cherokee 
County;    Webb,  Judge. 

Action  by  the  Duke  Land  &  Improvement 
Company  against  the  Town  of  Murphy. 
From  the  judgment  rendered,  defendant  ap- 
peals.  New  trial. 

Civil  action  tried  upon  these  Issues : 

(1)  Was  there  a  dedication  of  an  easement 
in  the  land  used  for  a  water  basin  of  the  wa- 
ter system  of  the  town  of  Murphy,  and  over 
which  pipe  lines  run  to  and  from  said  basin, 
being  six  acres?     No. 

(2)  Is  the  plaintiff,  Duke  Land  &  Improve- 
ment Company,  the  owner  of  said  land?    Yes. 

(3)  What  damages,  if  any,  is  plaintiff  com- 
pany entitled  to  recover  on  account  of  the  tak- 
ing of  said  land?    $100. 

Dillard  &  Hill,  of  Murphy,  for  appellant 
M.  W.  Bell,  of  Murphy,  and  Fuller,  Beade 
&  Fuller,  of  Durham,  for  appellee. 

BROWN,  J.  [1]  The  court  instructed  the 
jury  that,  if  they  believed  all  the  evidence,, 
they  should  answer  the  first  issue  "No"  and 
the  second  issue  "Yes.''  In  this  instruction 
there  was  error.  There  is  evidence  tending 
to  prove  that  the  reservoir  site  for  which  the 
plaintiis  seeks  compensation  was  the  property 
of  the  plaintiff,  aud  that  B.  l^,  Duke  was  the 
president  and  general  manager  as  well  as 
director  of  the  Duke  Land  &  Improvement 
Company  and  the  owner  of  4,448  shares  of 
its  capital  stock ;  the  total  capital  stock  being 
4,450  shares.  The  defendant  desired  a  res- 
ervoir site  on  the  lands  of  the  plaintiff,  and 
$0  advised  Mr.  Duke,  the  president  and  geh- 
eral  manager.  He  came  to  Murphy,  went 
with  the  town  commissioners,  and  looked 
over  the  property  site.  He  told  them  to  go 
ahead  and  use  it,  and  tliere  would  he  no 
charge,  as  in  his  opinion  the  waterworks 
would  benefit  hinf  more  than  any  one  else. 
The  town  went  Into  possession  of  the  land, 
built  the  reservoir  on  it,  and  constructed  a 
pipe  line  over  its  lands  leading  from  the 
reservoir.  After  the  waterworks  were  in- 
stalled, the  plaintiff  sold  all  of  its  prc^erty 
at  Murphy  except  the  small  tract  on  which 
the  reservoir  was  located,  at  a  vastly  In- 
creased price,  and  then  sued  the  town  for 
the  value  of  the  reservoir  site. 

[2]  We  think  there  Is  sufficient  evidence 
to  go  to  the  jury  tending  to  prove  that  there 
was  a  dedication  of  the  reservoir  site  Vo  the 
public  use,  and  that  the '  president  had  the 
authority,  acting  for  and  in  behalf  of  the 
plaintiff,  to  dedicate  the  reservoir  site.  It 
does  not  require  any  definite  period  of  time 
to  consummate  the  dedication.  The  princi- 
ple is  well  stated  by  Mr.  Justice  Hoke  in 
Tise  V.  Whitaker,  146  N.  C.  374,  59  S.  B.  1012, 
as  follows: 

'  ."If  there  is  a  dedication, ./  *    •    *    completed 
by  acceptance  on  the  part  of  the  public,  or  by 
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persons  in  a  position  to  act  for  them,  the  right 
at  once  arises,  and  the  time  of  use  is  no  long- 
er material.  The  dedication  may  be  either  in 
express  terms,  or  it  may  be  implied  from  con- 
duct on  the  part  of  the  owner.  ♦  •  •  It 
may  exist  without  any  express  grant,  and  need 
not  be  evidenced  by  any  writing,  nor,  indeed, 
by  any  form  of  words,  oral  or  written." 

We  think  there  is  also  ample  evidence  to 
show  that  Duke  had  authority  to  act  for  the 
corporation,  and  that  the  corporation  acqui- 
esced in  what  he  did. 

[8, 4]  A  corporation  whi<^  owns  and  deals 
with  lands  can  make  dedications  within  Its 
power.  Just  how  far  a  corporation  Is  bound 
by  the  declaration  of  Its  officers  depends  upon 
the  circumstances  of  each  particular  case; 
but,  when  a  use  Is  opened  by  an  officer  of  a 
corporation  and  is  enjoyed  by  the  public,  the 
assent  of  the  corporation  will  be  presumed. 
13  Cyc.  p.  442.    As  Is  said  by  this  court: 

"The  powers  of  one  who  has  been  appointed 
general  manager  of  the  business  of  a  corpora- 
tion are  in  America  generally  understood  to  be 
coextensive  with  the  general  scope  of  its  busi- 
ness. He  has,  for  example,  the  implied  power 
to  dispose  of  its  property  in  the  ordinary 
course  of  its  business.  A  person  dealing  with 
the  corporation  through  him  may  safely  act  on 
the  assumption  of  his  possessing  this  power,  in 

the  absence  of  anything  indicating  a  want  of 
it."  Watson  v.  Manufacturing  Co.,  147  N.  G. 
470,  61  S.  B.  275. 

In  this  case  Duke  was  not  only  the  presi- 
dent and  general  manager  of  the  corporation, 
but  he  was  the  owner  of  all  Its  capital  stock 
except  two  shares.  It  la  a  fair  inference 
from  all  the  evidence  that  the  act  of  Duke 
In  dedicating  this  reservoir  site  was  acqui- 
esced in  by  the  other  two  stockholders  who 
owned  one  share  each ;  for  it  Is  manifest  that 
Duke  was  the  corporation  and  the  corporation 
was  Duke.  He  controlled  Its  affairs  abso- 
lutely, and  his  corporation  has  received  the 
benefit  from  the  enhanced  value  of  its  lands 
growing  out  of  these  municipal  ilnprovements. 

New  triaL 


(179  N.  C.  123) 

BECK  ▼.  SYLVA  TANNING  CO.    (No.  589.) 

(Supreme  Court  of  North  Carolina.    Dec  20, 

1919.) 

1.  Masteb  and  sbbvant  ^=9101,  102(8)~-llAS- 

teb's  duty  to  fubnish  safe  appliances. 

It  is  the  duty  ol  the  master  to  use  proper 
care  in  providing  a  reasonably  safe  place  where 
the  servant  may  do  his  work  and  reasonably 
safe  machinery,  implements,  etc 

2.  Masteb  and  sebvant  ^=»103(1)— Nondele- 
gable DUTT  of  masteb. 

The  duty  of  the  master  to  provide  reason- 
ably safe  appliances  and  a  safe  place  in  which 
to  work  is  primary  and  absolute,  and  cannot  be 


delegated  to  another  without  at  the  siame  time 
incurring  the  risk  for  the  neglect  of  such  other. 

3.  Masteb  and  sebvant  ^=9227(1)->Masieb 
uable   whebe   his  negliqence   ooncubs 

WITH  THAT  OF  SEBVANT. 

If  negligence  of  master  in  failing  to  furnish 
safe  appliances  and  a  safe  place  to  work  con- 
curs with  that  of  the  servant  in  causing  the 
injury,  the  master  is  liable. 

4.  Masteb  aKd  sebyant  ^=»270(7)— Evidence 

OF    SUBSEQUENT    BEPAIBS    ADMISSIBLE. 

In  action  by  plaintiff  servant  for  injuries, 
due  to  alleged  failure  of  master  to  furnish  rea- 
sonably safe  place  to  work  and  safe  tools  and 
appliances,  heldf  that  testimony  regarding  sub- 
sequent repairs  was  admissible  in  corroboration 
of  evidence  of  plaintiff  and  his  witnesses  that 
defect  in  sliding  door  existed,  a  ^ct  denied  by 
defendant. 

5.  Appeal  and  ebbob  ^=:»204(1)— Testimony 

NOT  ASSIGNABLE  AS  EBBOB,   WHEBB  NO  LIM- 
ITING INSTBUCnON    WAS  ASKED. 

Where  defendant  entered  a  general  excep- 
tion to  admission  of  testimony,  but  did  not  ask 
that  the  same  be  restricted  to  the  purpose  for 
which  it  was  competent,  and  requested  no  spe- 
cial instruction  in  regard  to  it,  its  admission 
is  not  assignable  as  error,  in  view  of  Supreme 
Court  rule  27  (81  S.  B.  xi). 

6.  Tbial  ^=»256(1)  —  Duty  to  bequest  in- 
btbuctions  pbe8enting  special  featube. 

The  charge,  taken  as  a  whole,  being  at  least 
substantially  correct,  defendant  should,  if  be 
wished  any  special  feature  to  be  presented  to 
the  jury,  have  requested  the  court  to  give  prop- 
er instructions  to  that  effect 

7.  Tbial   ^=»2S8(1)— Pbatebs   fob   instbuc- 
tions  should  be  specific. 

Prayers  should  not  be  mere  abstract  prop- 
ositions of  law,  or  based  on  a  partial  statement 
of  the  evidence. 

8.  Tbial  ^=»267(1)— Instbuctions  need  not 

BE  given  in  exact  LANGUAGE  OF  COUNSEL. 

In  giving  prayers  of  defendant,  the  court 
was  not  obliged  to  use  the  very  language  of 
counseL 

Appeal  from  Superior  Court,  Jackson 
County;    McEHroy,  Judge. 

Action  by  Dee  Beck  against  the  Sylva  Tan- 
ning (^mpany.  Verdict  and  Judgment  for 
plaii^tiff,  and  defendant  appeals.    No  error. 

The  plaintiff  brought  this  action  against 
the  defendant  to  recover  for  a  personal  in- 
jury, alleged  to  have  been  sustained  while 
in  the  employ  of  the  defendant  company. 
He  alleged  that  the  defendant  was  negli- 
gent in  its  duties  to  him  In  the  following 
respects:  That  it  failed  to  furnish  him  a 
reasonably  safe  place  to  work  and  safe  tools 
and  appliances  with  which  to  work,  and 
failed  to  give  him  proper  instructions ;  that 
the  plalntifr  was  working  on  the  night  shifl, 
and  defendant  failed  to  furnish  sufficient 
lights,  and  allowed  chipped  wood  to  accumo- 
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late  in  the  walkway  between  the  tnbs,  which 
plaintiff  was  filling  with  chipped  wood,  and 
that  the  defendant  failed  to  keep  the  lid  on 
the  tub,  in  which  boiling  fluids  had  been 
poared  over  the  dilpped  wood,  with  the  view 
of  extracting  the  acids  therefrom.  Plaintiff 
alleged  that  he  was  injured  because  the  lid 
was  left  off  the  tub,  and  because  chips  had 
accumulated  In  the  walkway,  and  that  it  was 
dark  where  his  work  required  him  to  be,  be- 
cause broken  lights  had  not  been  replaced. 
He  further  alleged  that  he  stumbled  over 
the  chips  accumulated  on  the  walkway,  be- 
cause of  the  darkness,  and  fell  into  the  tub, 
as  a  result  of  which  his  feet  and  legs  were 
burned,  for  which  alleged  injury  he  claimed 
that  he  was  damaged  in  the  sum  of  |3,000. 

The  defendant  answered,  denying  all  the 
allegations  of  negligence  alleged  against  it, 
and  denying  that  the  plaintiff  was  injured 
because  of  any  act  of  negligence  on  its  part 
The  defendant  averred  that  the  plaintiff  con- 
tributed proximately  to  his  own  injury ;  that 
it  was  the  duty  of  the  plaintiff,  and  those 
wlko  worked  with  hfm  as  fellow  servants,  to 
put  the  chipped  wood  in  the  tubs,  to  level  the 
tub  when  filled,  and  to  put  the  lid  on  the  tubs, 
to  dean  up  the  walkway,  and,  If  a  light  bulb 
was  broken,  to  put  in  a  new  one,  and  that 
plaintiff  failed  to  exercise  due  and  reasonable 
care  for  his  own  safety ;  that  plaintiff  knew 
all  the  conditions  and  dangers  incident  to 
the  performance  of  his  work,  and  assumed 
the  risk;  that,  if  there  was  any  negligence 
other  than  plaintifTs,  it  was  that  of  his  fel- 
low servants,  in  the  selection  of  whom  the 
defendant  had  exercised  due  care. 

Verdict  and  Judgment  for  plaintiff,  and  de- 
fendant appealed. 

Ck>leman  0.  Cowan,  of  Sylva,  for  appellant. 
Sutton  &  Stillwell,  of  Sylva,  for  appellee. 

WALKESt,  J.  (after  stating  the  facts  as 
above).  There  was  evidence  that  the  ap- 
proaches to  the  tub  in  which  the  chipped 
wood  was  placed  for  boiling,  in  order  to  ex- 
tract the  acid  therefrom,  were  not  kept  open 
and  in  a  reasonably  safe  condition,  so  that 
defendant's  employes  could  use  the  same  with 
security  to  themselves,  and  that  plaintiff, 
while  engaged  in  his  proper  work,  stumbled 
over  the  obstructions  in  one  of  these  walk- 
ways, or  aisles,  between  the  rows  of  tubs, 
and  fell  into  one  of  the  tubs,  the  aperture  in 
which  should  have  been  closed  with  the  cap, 
or  lid«  made  to  cover  it  He  received  injuries 
of  a  serious  nature,  and  now  asks  for  dam- 
ages to  compensate  him  for  them,  as  he  al- 
leges they  were  caused  by  the  defendant's 
negligence  in  not  exercising  that  degree  of 
care  which  the  law  requires  to  make  the 
place  reasonably  safe  for  him  to  work  there- 
in, and  in  not  keeping  and  maintaining  it  in 
that  condition. 

[1-3]  It  is  unquestionably  the  duly  of  the 


master  to  use  proper  care  in  providing  a  rea- 
sonably safe  place  where  the  servant  may  do 
his  work,  and  reasonably  safe  machinery, 
implements,  etc,  with  which  to  do  the  work 
assigned  to  him  (West  v.  Tanning  Co.,  154 
N.  C.  44,  69  S.  B.  687),  and  this  duty  is  a 
primary  and  an  absolute  one,  which  he  can- 
not delegate  to  another,  without  at  the  same 
time  incurring  the  risk  of  himself  becoming 
liable  for  the  neglect  of  his  agent,  so  in- 
trusted with  the  performance  of  this  duty 
which  belongs  to  the  master,  for  in  such  a 
case  the  negligence  of  the  agent,  or  fellow 
servant,  if  he  is  appointed  to  act  for  the  mas- 
ter, is  tiie  latter*8  neglect  also.  Hicks  v.  Mfg. 
Co.,  138  N.  C.  319,  50  S.  E.  703 ;  Harmon  v. 
Contracting  Co.,  150  N.  G.  22,  74  S.  B.  632 ; 
Alley  V.  Charlotte  Pipe  Co.,  159  N.  O.  327,  74 
S.  B.  885 ;  Pigf ord  v.  Railway  Co.,  160  N.  C. 

04,  75  S.  E.  860,  44  Ll  It  A.  (N.  S.)  865; 
Mincey  v.  Railway  Co.,  161  N.  C.  468,  77  S. 

B.  673;    Steele  v.  Grant,  166  N.  O.  635,  82 

5.  B.  1038;  Taylor  v.  Power  Co.,  174  N.  C. 
583,  94  S.  B.  432.  If  the  negligence  of  the 
master  concurs  with  that  of  the  servant  in 
causing  an  injury,  the  master  is  liable.  Tan- 
ner V.  Lumber  Co.,  140  N.  C.  475,  53  S.  E. 
287 ;  Wade  v.  Contracting  Co.,  149  N.  C.  177, 
62  S.  B.  919;    Ammons  v.  Mfg.  Ck).,  165  N. 

C.  449,  81  S.  B.  452.  We  said  in  Steele  v. 
Grant,  supra: 

"Where  the  master  has  negligently  failed  in 
his  duty  to  supply  the  servant  with  safe  appli- 
ances and  place  for  the  work  reqaired  of  him, 
and  this  negligence  concurs  with  that  of  a 
fellow  servant  in  proximately  causing  an  injury 
to  the  servant,  the  master's  responsibility  is 
the  same  as  if  his  negligence  was  the  only  cause 
thereol" 

The  fault,  therefore,  with  the  defendant's 
prayers  for  Instructions,  so  far  as  they  re- 
lated to  the  negligence  of  a  fellow  servant, 
is  that  they  omit  the  necessary  qualification 
as  to  the  liability  of  the  master,  when  his 
negligence  concurs  with  that  of  the  servant 
in  the  performance  of  his  primary  duty,  and 
bases  the  defendant's  right  to  a  verdict  solely 
on  the  negligence  of  a  fellow  servant  Pig- 
ford  T.  Railroad  Co.,  supra.  This  question 
received  full  consideration  in  Steele  v.  Grant, 
supra,  where  he  said: 

"It  being  the  duty  of  the  master  •  •  •  to 
provide  a  reasonably  safe  place  in  which  to  do 
the  particular  work  assigned  to  his  servant,  he 
cannot  interpose  as  a  defense  to  an  action  for 
an  injury  to  the  employ^  the  neglect  of  another 
servant  to  perform  that  duty  for  him;  nor, 
where  the  negligence  charged  against  him  is 
the  faUure  to  supply  a  reasonably  safe  place  to 
work,  can  the  master  escape  liability  upon  the 
ground  that  a  particular  act  of  negligence  was 
that  of  a  fellow  servant  The  negligence  of  the 
latter  must  be  unmixed  with  his  own,  in  order 
that  his  plea  can  be  available  to  him,  provided 
the  negligence  of  the  two  united  and  constituted 
the  proximate  cause  of  the  injury.  These  prin- 
ciples are  fully  sustained  in  the  following  cases'' 
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-H!Lting  B.  ft  O.  B.  Go.  ▼.  Bau«h,  149  IT.  3. 
868.  13  Sup.  Ct.  914,  37  L.  Ed.  772,  Houfh  v. 
Bailroad  Co.,  100  V.  S.  213,  25  L.  Ed.  612,  U. 
P.  R,  Co.  V.  Snyder,  152  U.  S.  684,  14  Sup. 
Ct.  756,  38  L.  Ed.  597,  and  N.  P.  Railroad  Co. 
V.  Herbert,  116  tJ.  S.  642,  6  Sup.  Ct.  590,  29 
L.  Ed.  755,  where  the  subject  is  exhaustively 
discussed. 

See,  also,  Barkley  r.  Waste  Co.,  147  N.  O. 
585,  61  S.  E  565 ;  la..  149  N.  C.  287,  62  S. 
B.  1073;  Tanner  r.  I/umber  Co.,  Bupra; 
Avery  v.  Lumber  Co.,  146  N.  C.  592,  60  S.  E. 
646 ;  Moore  v.  Railroad  CO.,  141  N.  C  111,  53 
S.  B.  745. 

The  charge  of  the  court  as  to  assumption 
of  risk  and  contributory  negligence  was  plain- 
ly correct,  and  in  strict  accordance  with  the 
precedents,  dicks  v.  Mfg.  Co.,  138  N.  C. 
319,  50  S.  k  703;  Pressly  v.  Yarn  Mills,  138 
N.  0.  410,  61  S.  a  69;  Plgford  v.  Railroad 
Co.,  supra.  There  was  strong  evidence  of 
negligence,  and  we  can  see  very  little,  if  any, 
of  assumption  of  risk  or  contributory  negli- 
gence; but  the  charge  gave  the  defendant 
the  full  benefit  of  both  pleas,  and  we  do  not 
see  how  the  judge  could  have  gone  further 
than  tie  did,  In  favor  of  these  defenses,  with- 
out transgressing  the  well-settled  principles 
as  declared  by  this  court,  in  regard  to  them. 

[4,  6]  The  testimony  regarding  subsequent 
repairs  was  admissible  In  corroboration  of 
the  evidence  of  the  plalntlfiP  and  his  wit- 
nesses that  the  defect  In  the  ftllde  door 
existed,  which  was  denied  by  the  defend- 
ant The  evidence  comes  clearly  within  the 
exception  to  the  general  rule  of  law  exclud- 
ing it  for  the  purpose  of  showing  negligence 
on  the  part  of  the  defendant  Tlse  v.  Thom- 
asvllle,  151  N.  C.  283,  65  S.  B.  1007;  Pear- 
son V.  aay  Co.,  162  N.  O.  224,  226,  78  S.  B. 
73;  Boggs  V.  Mfniiig  Co.,  162  N,  O.  394,  78 
S.  B.  274;  West  v.  Ballway  Co.,  174  N.  a 
130,  93  S.  E.  479;  Muse  v.  Motor  Co.,  175 
N.  C.  469,  96  S.  B.  900;  26  Cyc  pp.  616,  618. 
The  defendant,  afl  appears  In  the  record,  en- 
tered a  general  exception  to  the  admission 
of  this  testimony  on  the  trial,  and  did  not 
ask  that  the  same  be  restricted  to  the  pur*, 
pose  for  which  it  was  competent,  and  re- 
quested no  special  Instruction  In  regard  to  it 
Its  admission,  therefore.  Is  not  assignable  as 
error.  Rule  27,  Supreme  Court  (81  S.  E.  xl) ; 
urn  ▼.  Bean,  150  N.  0.  436,  64  S.  B.  212; 
Tlse  T.  Thomasville^  supra* 

[6-8]  The  charge,  taken  and  considered  as 
a  whole,  is  at  least  substantially  correct, 
and  if  defendant  wished  any  special  feature 
to  be  presented  to  the  jury.  It  should  have 
requested  the  court  to  give  proper  instruc- 
tions to  that  effect  Simmons  v.  DaveAport, 
140  N.  C.  407,  53  S.  E.  225 ;  Marable  v.  Bail- 
road  Co.,  142  N.  C.  557,  55  S.  EX  355 ;  State 
V.  Turner,  143  N.  O.  641,  57  S.  B.  168.  The 
prayer  should  not  be  mere  abstract  proposi- 
tions of  law,  which  are  not  applicable  to  the 


fiicts,  nor  based  upon  a  partial  statement  ot 
the  evidence,  omitting  therefrom  that  which 
Is  material  and  relevant  to  the  issues,  and 
vitally  essential  to  a  prober  consideration  of 
the  caso  by  the  Jury.  An  instruction,  in  re- 
sponse to  such  a  prayer,  would  mislead, 
rather  than  guide  them  to  a  correct  verdict 
Harmon  v.  Contracting  Co^  159  N.  C.  23,  29, 
74  S.  B.  632.  The  Judge  appeairs  to  have 
covered  the  case  folly  by  correct  instruc- 
tions as  to  the  law«  In  a  fair  and  impartial 
charge,  and  to  have  given  the  prayers  of  de- 
fendant, wh^n  proper,  with  substantial  ac- 
curacy. He  was  not  obliged  to  use  the  very 
language  of  counsel. 

The  questions  addressed  by  the  court  to 
witnesses  were  within  the  privilege  of  the 
court,  and  not  Improper.  There  was  no  ex- 
pression or  intimation  of  opinion,  nor,  so  far 
as  appears,  were  they  asked  In  a  tone  or 
with  such  emphasis  as  would  indicate  any 
opinion  held  by  the  Judge.  State  v.  Lee,  80 
N.  O.  483;  Davis  v.  Bleivins,  126  N.  a  433, 
34  S.  B.  541. 

There  was  no  error  in  any  of  the  respects 
assigned  by  the  appellant 

No  error* 


a79  N.  C.  10) 

COMMISSIONERS  OF  BOBBSON  COUNTY 
V.  C.  N.  MALONB  ^  00.     (No.  305.) 

(Supreme  Court  .of  North  Carolina.    Dec  20, 

1919.) 

T0W5fl  ^=»52(5)-^ROAD  BONDS  VALID  DESPITE 
ntBBOUIABITISS   IN    BLECTIOI^. 

Boad  bonds  of  two  townships  hM  legal 
and  valid  obligatioDs,  as  against  objections  by 
buyer  thereof,  though  statutory  reqxiirementi 
in  regard  to  holding  elections  to  anthorize  is- 
sue were  not  complied  with  to  letter,  20  days' 
notice  of  new  registration  not  having  been 
given,  as  requhred  by  Bevisal  1905,  I  4306,  as 
amended  by  Pub.  Laws  1913,  c.  138^  and  30 
days'  notice  of  election  not  having  been  given, 
as  required  by  section '  2967 ;  there  having 
been  more  than  usual  caution  to  give  full  no- 
tice of  new  registration  and  time  and  place 
of  election. 

Appeal  from  Supertor  Court,  Robeson 
County;    Calvert,  Judgo. 

CJOntroversy  without  action  by  the  Conunls- 
sioners  of  Robeson  County  against  C.  N.  Ma- 
loue  &  Co.  From  Judgment  for  plaintiffs,  de- 
fendant appeals.    Affirmed. 

This  is  a  controversy  without  action,  sub- 
mitted under  an  agreed  case.  Under  the  au- 
thority of  an  act  of  the  General  Assembly  of 
North  Carolina  passed  at  the  session  of  1919, 
entitled  '^ An. act  to  authorize  the  issue  of 
township  road  bonds  for  tho  townships  of 
Robeson  county,"  the  board  of  commissicn* 
ers,  at  their  regular  meeting  held  on  Monday, 
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the  7th  day  of  Afdrll,  1919,  ordered  an  eleo- 
tion  f or  Lumberton  township,  to  vote  on  the 
qnestioiL  of  issuing  the  bonds  of  the  town- 
ship in  the  sum  of  $100,000,  for  road  pur- 
poses. A  new  registration  was  ordered  for 
the  township,  and  it  was  ordered  that  no- 
tice of  the  election  be  posted  at  the  court- 
house door,  being  the  voting  precinct  of  the 
township,  for  30  days  prior  to  the  day  of 
election,  and  notice  published  in  the  Bobe- 
sonian  for  fbur  weeks  in  racoession  prior  to 
the  day  of  election;  The  election  to  he  held 
on  May  20,  1919. 

It  was  44  days  from  the  ordering  of  the 
election  to  the  day  of  election.  The  notice  of 
election  was  posted  at  the  courthouse  door, 
being  the  voting  precinct,  for  33  days  prior  to 
the  day  of  election,  and  was  publi^ed  in  the 
Robesonian  in  its  issues  April  24th,  May  lat, 
8th,  and  15th.  The  followhig  is  a  oopy  of 
the  nbtice  so  posted  and  published : 

'Notice  of  Lumberton  Township   Road  Bond 

Election. 

"Notice  is  hereby  given  that  the  board  of 
commissioners  of  Robeson  county  has  ordered 
an  election  for  Ijumberton  township,  Robeson 
(*ounty,  for  the  purpose  of  allowing  the  voters 
of  the  township  to  vote  on  the  question  of  is- 
suing one  hundred  thousand  dollars,  in  bonds 
for  the  township  for  road  purposes.  Notice 
is  further  given  that  aaid  election  wiU  be  held 
at  the  voting  precinct  in  said  township  in  the 
town  of  Lamberton  on  the  20th  day  of  May, 
1919,  and  to  that  end  a  new  registration  has< 
been  ordered  for  said  election,  and  that  only 
those  who  register  for  said  election  will  be  al- 
lowed to  vote  in  the  election.  Notice  is  fur- 
ther given  that  Wade  Wishart  has  been  ap- 
pointed as  registrar,  and  that  the  registration 
books  wDl  be  open  on  the  17th  day  of  April 
and  remain  open  until  sunset  on  Saturday  the 
10th  day  of  May,  1919,  Sundays  excepted,  and 
that  on  Saturday,  the  19th  and  26th  days  of 
April,  and  on  Saturday,  the  8d  and  10th  days  of 
Kay,  1919,  said  registrars  will  attend  at  the 
▼oting  precinct  in  said  township  with  said  reg- 
istration books  from  9  o'clock  in  the  forenoon 
until  sunset,  for  the  purpose  of  allowing  those 
who  appear  for  that  purpose  to  register. 

"This  the  16th  day  of  April,  1919. 

''Board  of  Com'rs  of  Robeson  Co., 

"By  M.  W.  Floyd,  Clerk.'' 

The  registration  books  were  kept  open  for 
22  days  during  the  time  required  by  law. 
The  election  was  held  on  May  20,  1919,  and 
resulted  in  favor  of  the  bond  Issue,  as  shown 
from  the  election  returns. 

At  the  regular  meeting  of  the  board  of 
conunissioners  on  Monday,  the  5th  day  of 
May,  on  a  petition  filed  and  under  authority 
of  said  act  of  assembly,  the  board  of  com- 
missioners ordered  an  election  for  Maxton 
township  to  vote  on  the  question  of  issuing 
$100,000,  in  bonds  for  road  purposes.  A  new 
registration  was  ordered  as  provided  in  said 
act,  and  the  election  ordered  to  be  held  at 
the  voting  precinct  in  Maxtoh  township.    It 


ODUNTT  T.  a  N.  MALONE  A  00.  SQl* 

8.B.) 

was  48  days  from  the  date  the  election  was 
ordered  until  the  day  the  election  was  held, 
and  under  order  of  the  board  of  commission- 
ers notice  of  the  election  was  posted  at  the 
courthouse  door  of  Robeson  county,  and  at 
the  voting  precinct  in  Maxton  township  for 
30  days,  and  published  in  the  Robesonian  for 
four  weeks  in  succession 'prior  to  the  day  of 
election.  The  notice  of  election  was  posted 
at  the  courthouse  door  and  at  the  voting  pre- 
cinct in  Maxton  township  for  35  days,  and 
the  registration  books  were  kept  open  for 
the  registration  of  voters  for  23  days. .  The 
notice  was  similar  to  the  one  posted  and 
published  for  the  election  in  Lumberton 
township. 

In  both  elections  the  polls  were  properly 
opened  at  sunrise  and  closed  at  sunset,  and 
the  ballots  canvassed  and  returned,  as  pro- 
vided in  the  act  of  assembly. 

The  said  act  of  the  General  Assembly  prior 
to  the  ordering  of  the  said  elections  was  pub- 
lished in  full  in  the  Robesonian,  a  newspaper 
published  in  the  town  of  Lumberton,  with 
wide  circulation  in  both  Lumberton  and  Max- 
ton townships.  After  the  April  meeting  of 
the  board  of  conmiissioners  and  also  after 
the  May  meeting  of  the  board  of  commis- 
sioners the  order  of  the  board  calling  the 
election  was  published  in  the  Robesonian, 
and  commented  on  in  the  editorial  columns 
of  the  paper.  Also  the  calling  of  the  election 
in  both  townships  was  commented  on  by  the 
Lumberton  Tribune,  a  newspaper  published 
in  the  town  of  Lumberton,  with  wide  circu- 
lation in  Lumberton  and  Maxton  townships. 

There  was  no  change  in  voting  precincts 
in  either  towxiship  for  these  elections,  but 
the  elections  were  both  held  at  the  well-es- 
tablished places  for  holding  of  elections  in 
each  township. 

The  defendants  are  the  purchasers  of  the 
$100,000  of  Lumberton  township  and  |100,000 
of  Maxton  township  road  bonds  at  a  sale 
held  on  the  27th  day  of  August,  1919,  and 
they  decline  to  aec^t  and  pay  for  said  bonds, 
contending  that  the  election  Ixeld  in  Lumber- 
ton  township,  Robeson  county,  N.  O.,  on  the 
20th  day  of  May,  1919,  on  the  question  of  the 
issuance  of  $100,000  of  road  bonds  by  said 
township,  was  not  held  according  to  law,  and 
tliat  therefore  the  bonds  advertised  and  sold 
on  August  27,  1919,  are  not  the  legal  and 
valid  obligations  of  said  township ;  and  that 
the  election  held  in  Maxton  township,  Robe- 
son county,  N.  G.^  on  the  18th  day  of  June, 
1919,  on  the  question  of  the  issuance  of 
$100,000  of  road  bonds  by  said  township  was 
not  held  according  to  law,  and  that  there- 
fore, the  bonds  advertised  and  sold  on  the 
27th  day  of  August,  1919,  are  not  the  legal 
and  valid  obligations  of  said  township  for 
the  following  reasons: 

(1)  That  20  days'  notice  of  a  new  registrar 
tion  was  not  given,  as  required  by  sectioa 
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4305  of  the  Revlsal  of  1905,  as  amended  by 
chapter  138,  Laws  of  1913. 

(2)  That  30  days'  notice  of  the  election  was 
not  given,  as  required  by  section  2967  of  the 
Revlsal  of  1905  (section  47,  chapter  56,  of 
Consolidated  Statutes,  vol.  1). 

His  honor  entered  Judgment  in  fayor  of 
the  plaintiffs,  declaring  the  bonds  to  be  valid, 
and  requiring  the  defendant  to  pay  for  them, 
and  the  defendant  excepted  and  appealed. 

G.  A.  Thomasson  and  Chas  N.  Malone, 
both  of  Ashevllle,  for  appellant 

E.  J.  Britt  and  McLean,  Varser,  McLean  & 
Stacy,  all  of  Lumberton,  for  appellees. 

ALLEN,  J.  The  statutory  requirements,  in 
regard  to  holding  elections  to  authorize  the 
issue  of  bonds,  have  not  been  complied  with 
to  the  letter,  but  the  agreed  facts  show  more 
than  usual  caution  to  give  full  and  ample  no- 
tice of  the  new  registration  and  of  the  time 
and  place  for  holding  the  elections,  and  it 
does  not  appear  that  any  one  has  been  de- 
prived of  his  right  to  register  and  vote  by 
reason  of  the  irregularities,  or  that  any  voter 
or  taxpayer  of  Lumberton  or  Maxton  town- 
ship is  now  resisting  the  issue  of  the  bonds. 

On  the  contrary,  it  is  fair  to  presume  that 
all  the  taxpayers  are  content  with  the  result 
of  4he  elections,  shice  no  action  has  been  in- 
stituted in  their  behalf,  no  application  has 
been  made  for  them  to  be  parties  to  the  pres- 
ent action,  and  the  only  complaining  party  is 
the  defendant,  who  has  no  standing  in  court 
except  as  a  purchaser  of  the  bonds. 

The  irregularities  are  not  sufficient  to  in- 
validate the  bonds,  in  the  absence  of  fraud, 
and  none  is  alleged  or  suggested. 

"Where  an  election  appears  to  have  been 
fairly  and  honestly  conducted,  it  will  not  be 
Invalidated  by  mere  irregularities  which  are 
not  shown  to  have  affected  the  result,  for  in 
the  absence  of  fraud  the  courts  are  disposed 
to  give  effect  to  elections  when  possible.  And 
it  has  even  been  held  that  gross  irregularities 
not  amounting  to  fraud  do  not  vitiate  an  elec- 
tion."   15  Cyc.  372. 

*lt  is  dear  that  since  an  entire  failure  to 
give  the  special  notice  required  by  a  statute 
does  not  necessarily  avoid  a  general  election, 
an  imperfect  or  defective  notice  which  does 
not  mislead  electors  so  that  they  lose  the  right 
to  exercise  their  franchise  certainly  will  not 
do  so.  And  it  is  equally  clear,  in  the  case  of 
special  elections,  wherein  the  necessity  for 
notice  is  so  much  more  urgent,  that  the  rule 
as  to  compliance,  with  statutory  requirements 
in  the  giving  of  notice  should  be  much  more 
strictly  enforced.  Considerable  liberality  is, 
however,  allowed  even  in  these  elections,  and 
it  is  a  rule  of  pronounced  authority  that  the 
particular  form  and  manner  pointed  out  by  a 
statute  for  giving  notice  is  not  essential,  pro- 
vided, however,  there  has  been  a  substantial 
compliance  with  statutory  provisions.  Follow- 
ing this  rule,  it  has  been  held  that,  where  the 
great  •  body  of  the  electors  have  actual  notice 
pf  the  time  and  place  of  holding  the  election, 


and  of  the  questions  submitted,  this  is  suffi- 
cient; and  so  the  formalities  of  giving  notice, 
although  prescribed  by  statute,  are  frequently 
considered  directory  merely,  in  the  absence  of 
an  express  declaration  that  the  election  shall 
be  void  unless  the  formalities  are  observed. 
This  liberal  rule  is  based  upon  the  theory  that 
where  the  people  have  actually  expressed  them- 
selves at  the  polls  the  courts  are  strongly  in- 
clined to  uphold  rather  than  to  defeat  the  pop- 
uhir  will."    9  R.  G.  L.  992. 

"An  irregularity  in  the  conduct  of  an  election 
which  does  not  deprive  a  voter  of  his  rights  or 
admit  a  disqualified  person  to  vote,  whid^  casts 
no  uncertainty  on  the  result,  and  which  was 
not  caused  by  the  agency  of  one  seeking  to 
derive  a  benefit  from  the  result  of  the  election, 
will  be  overlQoked  when  the  only  question  is 
which  vote  was  greatest.  The  same  principles 
are  applicable  to  the  rules  regulating  the  reg- 
istration of  electors."  Briggs  v.  Raleigh,  16& 
N.  O.  153,  81  S.  E.  1086. 

The  same  principle  was  applied  and  an  is- 
sue of  bonds  sustained  in  Hill  v.  Skinner, 
169  N.  G.  411,  86  S.  E.  351,  which  was  an  ac- 
tion by  the  taxpayer,  in  which  there  was  a 
special  election  and  a  new  registration  or- 
dered, and  the  notice  of  the  new  registm- 
tion  was  only  published  15  days  and  the  reg- 
istration books  kept  open  8  days,  when  the 
statutory  requirement  in  the  first  instance 
was  30  days  and  in  the  second  20,  irregular- 
ities more  serious  than  in  the  present  one 

We  are  of  opinion  the  bonds  are  valid,  and 
that  the  Judgment  must  be  affirmed. 

Affirmed. 


(179  N.   c,  S9> 

BEGTOB  V.  LAUREL  RIVER  LOGGING  CO. 

(No.  538.) 

(Supreme  Court  of  North  Carolina.    Dec.  20, 

1919.) 

1.  Appbabance  ^s»24(1,  5)— Voluntabt  ap- 
peabancb  waives  defect  in  pboces8  ob 

SEBVIGE. 

The  purpose  of  a  summons  is  to  notify  a  de- 
fendant of  the  pendency  of  a  suit  against  him, 
and  afford  him  opportunity  to  defend,  and  if 
he  Yoluntarfly  appears  and  answers  the  cause 
is  properly  constituted,  and  any  defect  or  ir- 
regularity in  the  preliminary  process  or  its 
sendee  is  thereby  waived. 

2.  ImrAirrs   ^=:»112  —  Consent  iudgmknt 

MAT   BE    QUESTIONED    BY  BEPLT. 

In  action  by  plaintiff,  an  infant,  by  his  next 
friend,  to  recover  for  personal  injuries,  keld^ 
that  consent  judgment,  entered  at  a  prior  term 
upon  compromise  and  settlement  of  the  daim 
and  pleaded  as  a  defense,  could  be  questioned 
by  reply  setting  up  that  such  judgment  was  col- 
orable, collusive,  and  in  fraud  of  plaintiff's 
rights. 

Appeal  from  Superior  Ck>urt,  Madison  Coun- 
ty; Ray,  Judge. 
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Action  by  Wade  Rector,  by  hiB  next  friend* 
Alice  Rector,  against  the  Laurel  River  Log- 
ging Company.  Judgment  dismissing  the  ac- 
tion, and  plaintiff  appeals.    Reversed. 

John  A.  Hendricks,  of  Marshall,  for  appel- 
lant 

Guy  y.  Roberts,  of  Marshall,  and  Martin, 
Rollins  &  Wright,  of  Asheville,  for  appellee. 

HOKE,  J.  The  court  entered  Judgment  dis- 
missing plaintiff's  action  '*for  failure  of  the 
plaintiff  to  keep  up  alias  summons,  and  for 
a  brealr  in  said  summons,"  and,  from  an  in- 
spection of  the  record,  finds  the  following 
facts  in  support  of  the  Judgment : 

'^That  a  summons  was  issued  in  this  cause, 
entitled  as  above,  on  the  9tb  day  of  November, 
1918;  that  same  was  returnable  to  the  No- 
vember term,  1918,  of  the  superior  court  of 
Madison  county;  and  that  said  term  convened 
on  25th  day  of  November,  1918.  The  court 
further  finds  that  said  summons  was  placed  in 
the  hands  of  the  sheriff  of  Madison  county  for 
service  on  the  defendant  on  date  of  November 
14,  1918,  being  more  than  10  days  prior  to  said 
term.  The  court  further  finds  as  a  fact  that 
said  summons  was  served  upon  the  defendant 
as  required  by  law  under  date  of  December  5, 
1918,  or  16  days  after  the  said  November  term 
had  convened.  The  court  further  finds  as  a 
fact  that  the  plaintiff  caused  no  alias  summons 
to  issue  at  the  November  term,  or  took  any 
order  to  that  effect." 

It  appears,  however,  from  a  further  inspec- 
tion of  the  record,  that  the  sheriff  returned 
the  summons  into  court  ta  the  February,  the 
next  succeeding,  term  after  said  service; 
that  on  the  27th  of  January  plaintiff,  appear- 
ing by  his  next  friend,  filed  his  verified  com- 
plaint in  the  cause,  setting  forth  his  claim 
with  great  fullness  of  detail,  and  containing 
averments  to  the  effect  that,  on  Mardi  29, 
1918,  while  in  the  employment  of  the  defend- 
ant, engaged  in  their  work,  he  received  pain- 
ful and  permanent  physical  injuries  by  rea- 
son of  defendant's  negligence,  plaintiff's  foot 
l)elng  crushed  so  that  it  had  to  be  amputated 
In  part,  and  causing  him  great  pain  and  suf- 
fering, and  which  wound  had  never  healed, 
etc.,  and  laying  his  damages  at  $3,000;  that 
at  the  said  February  term  defendant  appear- 
ed generally  and  filed  his  duly  verified  an- 
swer, densring  the  allegations  of  negligence, 
and  setting  up  further,  in  bar  of  plaintiff's 
demand,  a  consent  Judgment  of  the  superior 
court  of  Madison  county,  purporting  to  be  in 
full  compromise  and  settlement  of  plaintiff's 
demand. 

[1]  As  shown  in  the  well-prepared  brief  of 
plaintiff's  attorney,  the  purpose  of  a  sum- 
mons is  to  notify  a  defendant  of  the  penden- 
cy of  the  suit  against  him  and  afford  him 
opportunity  to  defend,  and  if,  as  in  this  in- 
stance, he  voluntarily  appears  and  answers, 
the  cause  is  properly  constituted,  and  any 
defect  or  irregularity  in  the  preliminary  pro- 
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cess  or  its  service  is  thereby  waived.  Harris 
V.  Bennett,  160  N.  0.  841,  76  S.  B.  217 ;  Cald- 
well V.  Wilson,  121  N.  a  453,  28  S.  B.  664; 
Hervey  v.  Edmonds,  68  N.  G.  246.  In  the 
Caldwell  Case,  supra,  the  position  Is  very 
well  stated  by  Associate  Justice  Douglas,  as 
follows: 

"The  only  object  of  a  summons  is  to  bring 
the  defendant  into  court  by  giving  him  legal 
notice,  and  if  he  voluntarily  appears,  without 
Umiting  his  appearance,  he  is  held  to  waive  a 
summons,  and  is  as  completely  in  court  as  if  it 
had  been  served.  The  court,  or  any  other  tri- 
bunal having  jurisdiction  of  the  subject-matter, 
has  thereafter  complete  Jurisdiction  of  the  per- 
sons'—citing Wheeler  v.  Cobb,  75  N.  C.  21,  and 
other  cases. 

And  further: 

''In  State  v.  Jones,  88  N.  C.  683,  685,  this 
court  has  said:  The  object  of  process  is  to 
give  notice  and  an  opportunity  to  make  de- 
fense to  an  action.  The  scire  facias  furnished 
this  notice,  and  the  sureties  submitted  to  the 
jurisdiction  and  resisted  the  demand  for  judg- 
ment. A  defendant  may  appear  without  pro- 
cess, and  his  appearance  dispenses  with  pro- 
cess, since  its  purpose  is  to  bring  him  into 
court,  and  he  is  In  court  when  he  answers  and 
defends  the  action.' " 

And  in  Moore  v.  Railroad,  67  N.  C.  210,  it 
was  said  by  Rodman,  Judge: 

"If  no  summons  at  all  had  been  issued,  the 
filing  of  a  complaint  and  answer  would  have 
constituted  a  cause  in  court." 

ri]  It  is  insisted  for  defendant  that,  while 
these  and  other  authorities  of  l\ke  kind  may 
be  decisive  against  the  order  dismissing 
plaintiff's  suit  because  of  a  discontinuance, 
the  Judgment  should  be  upheld  by  reason  of 
facts  appearing  In  the  answer,  showing  that 
plaintiff's  claim  had  been  fully  compromised 
and  settled  by  reason  of  a  consent  Judgment, 
appearing  in  the  records  of  Madison  county, 
in  terms  as  follows: 

"Consent  Judgment. 

"North  Carolina,  Madison  County.  In  the  Su- 
perior Court,  November  Term,  1919.  [Title 
of  Cause.]  This  cause  coming  on  to  be  heard 
by  his  honor,  P.  A.  McElroy,  judge  presiding 
at  the  November  term,  1918,  of  the  superior 
court  of  Madison  county,  and  it  appearing  to 
the  court  that  all  matters  in  controversy  in  this 
action  have  been  compromised  and  settled,  in 
consideration  of  the  sum  of  1635.70,  which 
said  sum  has  been  paid  in  full  to  the  said  plain- 
tiff by  the  said  defendant,  and  the  receipt  of 
the  same  duly  acknowledged,  it  Is  therefore 
by  consent  of  parties  ordiBred  and  adjudged 
that  the  said  plaintiff  take  nothing  further  by 
his  said  action,  and  that  the  defendant  pay  the 
costs  of  this  action,  to  be  taxed  by  the  derk. 
It  is  agreed  by  both  the  plaintiff  and  defendant 
that  this  judgment  may  be  signed  by  the  Judge 
of  tiie  Nineteenth  judicial  district  out  of  term. 
,  Judge  Presiding. 

"By  consent:  [Signed]  J.  0.  Ramsey,  Attor- 
ney for  Plaintiff.  [Signed]  Guy  Y.  Roberts, 
Attorney  for  Defendant." 
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And  the  tacta  appertaining  to  the  entry  of 
this  Judgment  are  glTen  In  the  answer  as 
follows: 

•That  on  the  14th  of  Noyember,  1918,  J.  J. 
Rector,  father  of  plaintiff,  was  duly  appointed 
his  next  friend  for  the  purpose  of  bringing  the 
action  for  the  injury,  the  same  set  forth  in  the 
complaint;  that  he  forthwith  entered  suit  for 
plaintiff  and  said  Wade  Rector,  by  his  next 
friend,  J.  J.  Rector,  compromised  the  case  for 
$535.70,  which  said  amount  included  the  hospi- 
tal and  doctor's  bills,  etc.,  and  said  consent 
judgment  made  and  entered  in  pursuance  of 
settlement/'  etc 

There  are  weU-consldered  decisions  here 
and  elsewhere  to  the  effect  that  a  next  friend 
is  without  authority  to  compromise  and  ad- 
just a  claim  of  this  character  without  the 
sanction  and  approval  of  the  court  on  inves- 
tigation of  the  facts,  and  that  prima  facie 
a  consent  judgment  has  been  made  by  the 
parties  without  supervision  of  the  court 
Bunch  V.  Lumber  Co.,  174  N.  0.  8,  93  S.  H. 
374 ;  Ferrell  v.  Broadway,  126  N.  C.  258,  85 
S.  E.  467;  Rankin  v.  Schofleld,  71  Ark.  168, 
66  S,  W.  197,  70  S.  W.  306,  100  Am.  St.  Rep. 
59;  Mo.,  etc.,  R.  R.  v.  Lasca,  79  Kan.  311, 
99  Pac.  616,  21  U  R.  A.  (N.  S.)  338,  17  Ann. 
Gas.  605 ;  14  R.  O.  L.  pp.  288,  289.  In  Fer- 
rell V.  Broadway  it  was  held: 

"While  a  consent  decree  may  be  entered 
against  an  infant,  when  the  facts  are  develop- 
ed and  found  by  the  court,  who  adjudges  it  to 
be  for  the  best  Interest  of  the  infants,  yet 
where  issues  are  joined,  but  no  evidenoe  intro- 
duced, and  no  explanation  made  to  enable  the 
court  to  exercise  supervision  over  the  inter- 
est of  the  infants,  a  consent  ^  *  *  judgment 
will  not  stand." 

This  case  was  reheard  in  127  N.  O.  404,  37 
S.^E.  604,  but  on  a  different  ground,  and  the 
principle  referred  to  was  in  no  wise  modified 
or  questioned. 

In  Railroad  v.  Lasca,  it  was  held: 

"When  acting  as  next  friend  for  his  infant 
child,  a  parent,  who  has  been  regularly  made 
a  party  to  an  action,  may  properly  negotiate 
for  an  adjustment  of  the  controversy.  He  can- 
not, however,  bind  the  infant  by  such  settle 
ment,  which  can  only  become  effective  by  due 
judicial  examination  and  adjudication.  *  •  * 
Where  the  proceedings  in  court  are  merely 
formal,  and  are  instituted  and  carried  on  only 
to  give  an  apparent  sanction  to  the  settlement, 
and  there  is  no  judicial  investigation  of  the 
facts  upon  which  the  right  or  extent  of  tiie  re- 
covery is  based,  a  judgment  entered  in  pursu- 
ance of  the  agreement  and  by  consent  merely 
is  only  colorable,  and  will  be  set  aside  in  a 
proper  proceeding,  when  its  effect,  if  allowed 
to  stand,  would  be  to  bar  the  infant's  substan- 
tial rights." 

In  Rankin  v.  Schofleld,  it  was  held,  among 
other  things:  A  decree  which  recites  that  as 
litigation  is  likely  to  be  long,  and  in  order 
to  put  an  end  thereto,  and  as  an  amicable 


adjustment  and  settlement  of  a  fiimlly  affair, 
'It  is  hereby  ordered,  considered,  and  decreed 
by  the  court,  as  well  as  by  the  consent  and 
agreement  of  the  parties,"  etc,  shows  "on  its 
face  that  it  is  merely  a  consent  decree, 
•  •  •  enforcing  the  compromise  of  the 
parties." 

On  the  record  as  now  presented,  the  prin- 
ciples approved  in  these  and  other  like  cases 
would  seem  to  be  against  the  validity  of  this 
alleged  adjustment  as  a  matter  of  law;  but, 
postponing  decision  on  this  question  until  the 
facts  shall  be  more  fully  disclosed,  this  con- 
sent judgment  may  not  be  accepted  as  con* 
elusive,  because  plaintifT,  by  leave  of  court, 
has  filed  a  reply  in  the  case  in  which,  set- 
ting forth  the  facts,  he  makes  averment  that 
the  alleged  judgment  is  colorable  and  collu- 
sive, and  in  fraud  and  substantial  prejudice 
of  plaintiff's  rights.  There  is  direct  decision 
with  us  that  a  Judgment,  purporting  to  make 
final  disposition  of  the  rights  of  the  parties, 
may  be  questioned  in  this  way.  Houser  v. 
Bonsai,  149  N.  0.  51,  62  S.  E.  776. 

The  issue  of  fraud  is  sufficiently  raised  in 
the  pleadings,  and  we  are  of  opinion  that  the 
Judgment  dismissing  the  action  must  be  set 
aside,  and  the  cause  reinstated,  that  the  is- 
sues arlslDg  on  the  pleadings  may  be  proper* 
ly  tried  and  determined.   There  la  error* 

Reversed. 


(179  N.  C.  4) 

CHERRY  et  aL  ▼.  OHKRRT  «t  aL    (No.  85.> 

(Supreme  (>)urt  of  North  Carolina.     Dec  20, 

1919.) 

1.  Wnxs  «=3»e02,  603(1)  —  Estatb  DsvTSEn 

DBFKASIBIJt  ON  DEATH  OT  DBVISBBS  WITHOUT 
I8BUB. 

Where  devise  to  two  daogbters  as  tenant* 
in  common  was  subject  to  oondition  that  if  &- 
ther  should  die  without  issue  her  share  should 
vest  in  survivor,  and  to  further  condition  that 
if  both  i^ould  die  without  issue  the  land  should 
go  to  and  be  divided  between  the  testator's  three 
sons,  the  estate  to  the  daughters  was  defeasible 
in  the  event  of  death  of  both  without  imue,  and 
did  not  become  indefeasible  upon  birth  of  is- 
sue, under  Revisal  1905,  {  1581. 

2.  Estoppel  ^=:>28  —  Wills  «=>634(11>— 
Heirs  estopped  bt  belease  of  vested  be- 
maindeb  bt  anceotob. 

Where  testator  devised  land  to  his  two- 
daughters  subject  to  condition  that  if  both  dicil 
without  issue  the  land  was  to  go  to  his  sons, 
to  be  divided  equally  among  them  or  among 
their  heirs,  per  stirpes  and  not  per  capita,  the 
remainder  to  sons  was  vested  and  not  defeasi- 
ble, and  their  release  estopped  them  and  also 
•their  hein  from  claiming  an  interest  in  the 
land. 

Appeal    from    Superior    Court,    Beaufort 
County;  Lyon,  Judge. 
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Action  by  Sadie  D.  Oherry  and  another 
against  Macon  L.  Oherry  and  others.  Judg- 
ment for  plaintiffs,  and  defendant  Ethel 
Cherry,  by  her  guardian  ad  litem,  aiypeals. 
AiHrmed. 

The  plaintiffs,  minor  cMldren  of  R.  CX 
Cherry,  deceased,  through  their  guardian 
filed  this  proceeding  to  sell  two  lots  in  Wash- 
ington, N.  0.,  devised  to  them  under  the  will 
of  their  father,  setting  out  that  the  taxes 
and  assessments,  with  insurance  and  repairs, 
practically  exhaust  the  rents,  and  that  the 
installation  of  waterworks  and  sewerage,  as 
now  required,  will  impose  an  additional 
burden,  and  tliat  it  is  desirable  to  use  the 
proceeds  of  the  sale  for  the  support  and 
education  of  said  minors.  The  defend- 
ants are  the  three  brothers  of  these  minors, 
and  the  guardian  ad  litem  of  Ethel  Cher- 
ry (the  child  of  one  of  them),  who  is  also 
guardian  ad  litem  to  represent  all  oth- 
ers not  in  esse  who  might  have  an  interest 
in  the  property.  The  three  defendants, 
brothers  of  the  plaintiffs,  entered  a  general 
appearance,  and  filed  an  answer,  consent- 
ing to  the  sale  and  releasing  their  interest 
in  the  property  to  the  plaintiffs.  The  sum- 
mons was  serVed  on  Ethel  Oherry,  the  minor 
child  of  Macon  It,  Cherry,  and  John  H.  Bon- 
ner, attorney  at  law,  was  appointed  guardian 
ad  litem  for  her  and  all  others  who  might 
tuiYe  an  interest  in  the  property. 

The  court  adjudged  that  the  lot  belonged 
absolutely  to  the  plaintiffs  Sadie  Dot  and 
Madge  B.  Cherry,  the  infant  plaintiffs.  The 
guardian  ad  litem  appealed  from  the  decree 
because  it  adjudged  that  Ethel  Cherry  and 
others  for  whom  he  bad  been  appointed 
snardian  ad  litem  had  no  interest  or  estate, 
prospectiye  or  otherwise,  in  the  property  de- 
scribed in  the  petition,  or  its  proceeds.  And 
this  is  the  only  error  assigned. 

John  H.  Bonner,  of  Washington,  K.  C, 
gnardlan  ad  litem. 

Small,  MacLean,  Bragaw  &  Rodman,  of 
Washington,  N.  C,  for  appellees. 

CliARK,  O.  J.  On  December  6, 1908,  R.  O. 
Cherry  by  his  last  will  and  testament,  which 
has  been  duly  probated  and  filed,  t)rovided  in 
item  4  of  his  will: 

''I  devise  and  bequeath  unto  my  two  beloved 
-daughters,  Sadie  Dot  Cherry  and  Madge  Belle 
Cherry,  as  tenants  in  common,  the.  two  lots 


owned  by  me  in  the  town  of  Washington  (here 
followed  the  description  of  the  same),  but  this 
devise  is  made  upon  condition  that  if  either  of 
my  said  daughters  shaU  die  without  leaving 
lawful  issue,  then  in  such  event  her  interest  in 
the  said  two  lots  shall  immediately  vest  and 
go  to  her  sister  that  survives  her,  and  it  is 
further  provided  and  made  a  condition  of  this 
devise  that  if  both  of  my  said  daughters  shall 
die  without  leaving  lawful  issue,  then  it  is  my 
desire  and  I  devise  the  two  said  lots  to  my 
three  sons  mentioned  in  the  third  item  of  this 
my  last  will,  to  be  equally  divided  between 
them  or  among  their  heirs,  per  stirpes  and  not 
per  capita." 

The  guardian  ad  litem  alleged  in  his  an- 
swer that  Ethel  Cherry,  only  child  and 
prospective  heir  at  law  of  Macon  L.  Cherry, 
has  a  contingent  or  prospective  interest  or 
expectancy  under  the  will  of  R.  C.  Cherry,  es- 
pecially in  view  of  the  contingency  which 
might  arise  upon  the  death  of  Sadie  Pot 
Cherry  and  Madge  B.  Cherry  without  issue 
of  either ;  that  the  contingent  or  prospective 
interest  of  the  said  Ethel  Cherry,  under  the 
will  of  R.  C.  Cherry,  ought  to  be  preserved 
by  the  court.  Sadie  Dot  Cherry  and  Madge 
B.  Cherry  are  minors,  without  issue  at  tiie 
present  time. 

[1]  The  three  sons,  who  are  defendants, 
have  answered  and  released  any  Interest  in 
the  property,  and  filed  consent  to  a  de- 
cree to  that  effect.  The  devise  being  upon 
the  condition  that  if  both  daughters  die 
without  leaving  lawful  issue,  then  the  said 
two  lots  are  devised  to  the  three  sons,  the 
estate  therefore  to  the  daughters  is  defeasi^ 
ble  in  event  of  the  death  of  both  the  devisees 
without  issue,  and  does  not  become  indefeasi- 
ble upon  the  birth  of  issue.  Eirkman  v. 
Smith,  174  N.  C.  605,  94  S.  E.  423 ;  Rev.  S 
1681. 

[2]  The  remainder  to  the  three  sons,  how- 
ever, was  not  made  defeasible,  but  was  vest- 
ed absolutely  in  them,  and  they  would  be  es- 
topped and  their  heirs  also  by  the  release 
and  the  answer  in  this  case.  This  would  be 
true  if  the  remainder  had  been  to  them  and 
their  heirs.  Rees  v.  Williams,  165  N.  C.  201, 
81  S.  El  286.  This  is  in  no  wise  changed  by 
the  use  of  the  words  ''their  heirs  per  stirpes 
and  not  per  capita,**  whidi  indicates  merely 
the  division  of  the  remainder  between  them, 
and,  as  all  three  joined  in  the  release^  all  the 
heirs  would  be  estopped. 

Affirmed. 
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STATE  V,  PALMER.    (No.  578.) 

(Supreme  Oourt  of  North  Carolina.    Dec  20, 

1919.) 

1.  Criminal  law  ^=5>508(9),  511(4)— Accom- 
plicb  testimony  sumcient  to  bx78tain 
conviction. 

The  evidence  of  an  accomplice,  if  fully  be- 
lieved by  the  jury,  is  sufficient  to  sustain  con- 
viction, and  in  a  prosecution  for  arson  was  cor- 
roborated by  testimony  and  the  actions  of 
bloodhounds  put  on  defendant's  trail. 

2.  Abson  ^=>37— Sufficiency  of  evidence. 

In  a  prosecution  for  burning  an  outhouse 
and  other  property  of  another,  evidence  held 
sufficient  to  sustain  conviction. 

Appeal  firom  Superior  Court,  Haywood 
County;  McBlroy,  Judge. 

Frank  Palmer  was  convicted  of  burning  an 
outhouse  and  other  property  of  another,  and 
he  appeals.    No  error. 

Will  Palmer  testified  for  the  state: 

My  name  is  Will  Palmer.  I  am  indicted  In 
this  case.  I  know  and  am  acquainted  with 
George  Palmer  and  Frank  Palmer.  I  am  Robt 
Palmer's  son.  I  know  Mrs.  Lou  Palmer;  she 
is  Frank  Palmer's  wife.  I  know  where  they 
live.  They  live  about  three  or  four  miles  from 
where  I  live,  and  about  four  miles  from  George 
Palmer's.  ]^  going  from  my  house  to  Frank 
Palmer's  I  would  go  east.  In  going  from 
Frank's  to  George's  I  would  go  a  little  north. 
George  Palmer  and  Frank  Palmer  are  first 
cousins.  I  know  the  night  George  Palmer's 
property  was  burned.  I  was  at  Frank's  that 
night.  I  was  at  George's  barn  that  night,  and 
Frank  Palmer  was  there,  and  nobody  else.  It 
was  burned  after  12  o'clock  that  night.  I  had 
been  to  Frank's.  Went  there  that  night  about 
dark.  I  think  it  was  Wednesday.  I  had  gone 
to  hire  his  wagon  and  team.  After  I  got  to 
Unde  Frank's  house,  he  told  his  wife  to  get 
some  whisky,  and  she  went  and  got  a  small  bot- 
tle of  whisky  and  gave  me  some  of  it,  and  he 
took  a  small  drink  of  it  In  a  little  bit  he  sent 
her  out  to  get  us  another  drink,  and  she  got 
us  a  little  tonic  bottle.  Then  we  went  and 
ate  supper,  and  after  supper  we  went  back 
to  the  fire  place  in  the  sitting  room.  Uncle 
Frank  said  he  was  going  to  walk  on  Creek 
George  Palmer.  Creek  George  Is  the  one  that 
got  his  stuff  burned  up.  I  asked  him  what  he 
was  going  to  do.  He  said  he  was  going  up  and 
burn  up  what  he  had,  you  know.  I  suggested 
no,  that  he  would  not  do  that;  just  whip  Creek 
George.  He  said  he  couldn't  do  that;  he  would 
law  him.  He  had  drank  two  little  bottles  of 
whisky.  He  told  his  wife  to  get  another  bot- 
tle of  that  whisky,  and  we  took  another  bottle. 
Then  he  said  he  wanted  me  to  go  with  him  and 
see.  I  told  him,  well,  and  we  struck  out. 
When  I  told  Frank  to  give  him  a  whipping,  I 
told  him  that  I  would  see  that  he  got  It  done. 
He  never  said  what  he  was  mad  at  Creek 
George  for,  and  got  another  bottle  full  of  whis- 
ky. Then  he  told  his  wife  to  get  a  bottle  of 
kerosene  oil.    His  wife  was  In  and  out  of  the[ 


kitchen  part  of  the  time  and  heard  part  of 
conversation.     When  she  came   with   oil,  she 
said,   ''Frank,  I  would  not  do  that,"  and  he 
said,  "I  am  going  to  look  after  my  business." 
He  then  told  her  to  get  matches.     She  got  a 
handful  of  matches.     She  didn't  want  him  to 
go,  but  he  would  go,  and  wanted  me  to  go  with 
him,  and  we  went  out.    The  bottle  of  kerosene 
oil  was    a  quart  bottle,    and  full.     We    went 
straight  up  the  road  and  Into  field,  down  to 
George  Palmer's  house,  then  went  up  to  the 
bam,  went  by  the  haystacks,  and  he  got  off 
some  with  a  fork  and  put  it  up  against  back 
end  of  barn,  George  Palmer's  cattle  barn,  pour- 
ed some  kerosene  oil  on  It,  and  said:     "You 
stick  a  match  to  It  directly,  and  I  will  put  the 
hay  by  the  old  dwelling  house  and   set  that 
afire.    You  meet  me  by  the  road,"  he  said.    He 
left  me.     I  struck  a  match  to  hay  at  end  of 
barn.    I  beat  him  into  road  ont  there,  and  we 
got  together,  went  in  road,  and  never  got  out 
of  road  till  we  got  to  Jarvis  Palmer's  house. 
When  we  got  to  Jarvis  Palmer's  house,  be 
said  he  wanted  to  go  through  and  get  some 
jugs.    I  said  I  would  go  with  him.     We  were 
going  along.    There  was  a  big  hen  setting  along 
there,  and  he  reached  and  got  It  and  broke  its 
neck.    Then  we  went  by  apple  house.     I  took 
hold  of  lock,  pulled  it  a  little,  staple  came  out, 
and  door  came  open,  and  we  went  in  and  got 
three  jugs  of  cider,  and  carried  the  jugs  and 
chicken,  and  went  through  the  field  to  Frank 
Palmer's  house.     It  was  a  little  bit,  two  or 
three  minutes,  after  he  left  me  at  the  barn  be- 
fore it  began  burning.    He  went  straight  to  the 
trail.     When  he  left  I  was  by  the  bam.     He 
went  straight  to  the  trail.    When  he  got  there 
he  turned.    I  did  not  see  him  until  I  got  to  the 
road.     We  got  to  ITrank's  a  while  before  day- 
light.    Unde  Frank  went  to  bed,  and  his  wife 
made  him  get  up;  said  they  were  going  to  have 
some  breakfast.    He  got  up,  and  I  laid  down  on 
the  bed.    She  told  me  to  get  up  and  get  some 
breakfast    Then  she  went  to  the  kitchen  and 
said  somebody  was  going  by  on  a  mule.     She 
said  she  believed  it  was  George  Palmer.     A 
little  while  after  daylight,  Levi  Caldwell  told 
us  that  Creek  George's  stuff  was  burned  up.    I 
stayed  at  Frank's  until  some  time  after  day- 
light.   Then  I  got  with  Levi  Caldwell  and  walk- 
ed out  to  the  Bennett  house  at  the  turn  of  the 
road.    Hugh  Sutton  was  driving  the  wagon.    I 
got  in  the  wagon  and  thought  I  would  go  to 
the  trail.    I  came  on  with  the  boys  across  the 
mountain,    got    up    on  Jonathan's   creek,   and 
went  back  through  by  Hemp  Hill,  and  stayed 
all   night  with  Mrs.  Halcomb.     Her  son  was 
there.    That  was  the  next  night  after  the  fire. 
I  went  home  next  morning  and  left  Mrs.  Hal- 
comb's  after  daylight  and  after  breakfast,  and 
got  home  about  the  middle  of  the  day.    Frank 
Palmer   was   there.     He    said    that   they   had 
brought  the  bloodhounds  In.     I  told  him  they 
were  going  to  get  us  if  they  had  brought  the 
bloodhounds  in.    He  said  he  didn't  think  there 
was  much  in  the  bloodhounds.    Then  he  said,  *'I 
want  to  go  to  bed."    And  he  went  to  bed.    Ho 
was  sick.    He  said  just  for  me  to  dodge  and 
leave  the  country.    He  didn't  say  where.    Later 
on  I  saw  him,  and  he  said  I  could  go  through  to 
Little  River,  Tenn.     Could  arrange  with  Levi 
Caldwell  for  me  to  go.    Said  he  had  been  there 
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and  knew  the  way.  Frank  stayed  at  my  home 
two  or  three  days.  He  talked  some  two  or 
three  times  with  me  ahoat  the  hnming  and  the 
bloodhounds.  I  have  talked,  with  him  since  that 
time.  Mother  was  present  when  Frank  was 
talking  with  me.  I  think  she  heard  the  conver- 
sation.  He  has  talked  with  me  since  I  got  oat 
of  jail.    They  had  me  in  jail. 

I  came  to  town  and  made  a  statement. 
George  Palmer  and  Mr.  Ward,  Felix  Alley,  and 
Capt  Hannah  heard  my  statement.  I  think 
Mr.  Whitner  came  in  later.  I  told  him  what  oc- 
curred. I  told  them  all  about  it  The  evening 
that  Walter  Ferguson  took  me  to  the  jail,  I 
told  him  a  few  things;  that  I  was  sorry  it  oc- 
curred; we  were  all  kinfolk,  and  it  was  too  bad 
for  George  Palmer's  stuff  to-  be  burned  up. 
I  was  drunk  when  it  burned  up.  This  question 
was  asked:  Q.  Have  you  told  any  other  tale 
about  it  since  you  came  to  town,  whether  or 
not  you  helped  to  do  it?  A.  Yes,  I  just 
told  the  straight  of  it.  Q.  Have  you  de- 
nied it  to  anybody?  Ai  Yes,  to  Bob  Jenkins 
and  his  wife.  I  thought  we  were  going  to  fight 
the  case,  and  my  lawyer  said  he  would  keep  me 
off  the  stand  and  I  would  not  haye  to  swear  a 
story  about  it.  I  first  owned  that  me  and 
Frank  Palmer  did  the  burning  to  Levi  Caldwell 
and  Houston  Sutton.  I  told  them  that  me  and 
Frank  Palmer  burned  up  the  stuff.  I  told  my 
mother  when  I  went  home.  I  told  the  boys 
before  I  went  home  when  they  were  with  me  in 
the  wagon.  Frank  Palmer  was  mad  with 
George  Palmer;  I  don't  know  what  about. 
Frank  and  I  were  walking  together,  would 
meet  George  Palmer  on  the  road;  Frank  would 
not  speak;  and  when  he  would  see  him  going 
by  he  would  say,  "There  goes  old  Greek 
George."  Frank's  wife  gave  Frank  some 
matches  and  gave  me  some,  and  when  she  gave 
him  the  oil  she  said,  "Frank,  I  wouldn't  do 
that."  When  he  came  back,  she  asked  him 
what  he  had  done,  and  he  said,  "We  ain't  done 
anything."  I  had  a  preliminary  trial,  and 
since  the  trial  had  a  conversation  with  Frank. 
He  said  we  would  fight  the  case  and  let  the 
other  side  make  the  proof  on  him  and  me.  He 
never  told  me  what  to  swear;  said  he  did  not 
want  me  to  swear  what  I  talked  here;  said 
him  and  me  hadn't  done  nothing  to  start  with. 
He  did  not  seem  mad  at  me  because  I  told  he 
burned  the  bam.  He  said  he  thought  they 
scared  me  to  get  me  to  tell  that.  I  was  not 
scared,  and  told  it  o(  my  own  accord. 

Cross-examination: 

Mrs.  Palmer  protested,  saying:  "Frank,  I 
would  not  do  that."  We  got  back  some  time 
before  daylight.  Lou  Palmer  was  in  bed  when 
we  got  back.  Frank  went  to  bed  first;  then  I 
went.  I  went  to  bed  in  his  place.  I  sat  in  the 
chair  and  went  to  sleep;  don't  know  how  long 
I  had  been  asleep  when  Mrs.  Palmer  called 
Frank  to  get  up  for  breakfast.  He  got  up,  and 
I  laid  in  his  place.  We  must  have  got  back 
half  or  an  hour  before  daylight.  We  left  there 
about  midnight,  had  not  gone  to  bed,  me  nor 
Frank  either.  We  stopped  at  Jarvis  Palmer's 
about  a  quarter  above  Frank's,  to  get  the  jug 
of  cider.  Jarvis  Palmer  is  George  Palmer's 
brother.  No  one  had  gone  to  bed  at  Frank's 
before  we  started  out,  only  the  little  sick  boy. 
I  wasn't  exactly  scared  in  telling  this  tale. 
George  Palmer  wanted  me  to  tell  the  truth 
about  it 


Q.  What  did  he  tell  yon  the  truth  was?  A. 
He  said  he  was  satisfied  me  and  Frank  burned 
it,  and  he  wanted  to  get  me  out  of  it;  and  he 
wanted  me  to  come  to  town  with  him  and  talk 
with  his  lawyers,  and  to  tell  the  truth  about  it. 
He  said  he  was  satisfied  Frank  burned  it,  and 
that  if  I  would  tell  the  truth  about  it  he  would 
get  me  out  of  it,  and  that  I  shouldn't  be  ar- 
rested. 

Q.  You  made  the  statement  before  George 
Palmer's  lawyers  with  the  expectation  of  get- 
ting out  of  it  yourself?  A.  Yes.  We  left 
Frank's  at  midnight;  got  back  about  an  hour 
before  daylight  I  did  not  go  to  bed  until 
Frank  got  up.  I  went  to  bed  as  quick  as  he  got 
up ;  was  sitting  by  the  fire  all  tht  time  in  his 
room  until  I  went  to  bed.  We  sat  in  the  same 
room  and  left  next  morning.  I  never  threaten- 
ed to  bum  the  bam.  I  never  told  Levi  Caldwell 
that  I  was  going  to  bum  the  bam.  I  told  Levi 
Caldwell  that  I  had  burned  the  bam.  I  told 
Levi  Caldwell  and  Houston  Sutton  that  me  and 
Frank  burned  the  stuff.  I  did  not  tell  him  that 
Frank  did  not  have  anything  to  do  with  it 
They  asked  if  I  did  not  bum  it  I  said,  "Yes, 
me  and  Frank."  I  was  under  the  influence  of 
whisky  when  I  was  talking  to  Levi  Caldwell 
and  Houston  Sutton.  I  was  not  under  the  in- 
fluence of  whisky  when  I  was  talking,  after 
being  in  jail,  and  said  that  I  did  not  do  it 
I  was  telling  that  to  keep  the  people  from 
thinking  that  I  did  bum  the  proper^.  Just 
did  it  to  make  people  think  me  and  him  never 
done  it,  thought  we  were  going  to  fight  the 
case.  I  did  not  tell  Tom  Caldwell  that  if  he 
would  swear  that  I  slept  with  him  all  night 
the  night  the  bam  burned  I  would  give  him  $25. 

Tommy  Caldwell's  mother  is  Frank  Palmer's 
sister.  His  mother  is  my  aunt  George  Palm- 
er promised  to  get  me  out  before  I  employed 
Mr.  Ferguson. 

Jolin  M.  Queen,  of  Waynesville,  G.  S.  Fer- 
guson and  G.  S.  Ferguson,  Jr.,  both  of  Greens- 
boro, and  J.  Bat  Smathers,  of  Canton,  for  ap- 
pellant. 

Jas.  S.  Manning,  Atty.  Gen.,  and  Frank 
Nash,  Asst.  Atty.  Gen.,  for  the  State. 

PER  CURIAM.  The  defendant,  Frank 
Palmer,  was  charged  with  the  burning  of  a 
certain  outhouse,  hay,  and  com,  the  property 
of  George  Palmer.  Will  Palmer  and  Mrs. 
J.  F.  Palmer  were  Indicted  with  him. 

Will  Palmer  submitted  to  a  verdict  of  guilty 
to  an  attempt  to  bum,  and  Mrs,  Palmer  was 
acquitted. 

There  are  nine  exceptions  in  the  record. 
Seven  of  them  are  directed  to  the  exclusion 
or  admission  of  testimony;  the  other  two  are 
directed  to  alleged  errors  in  the  charge.  We 
have  given  careful  examination  to  each  one 
and  find  them  to  be  without  merit  and  think 
that  they  do  not  require  discussion. 

[1,2]  The  state's  evidence  against  Frank 
Palmer  was  amply  sufiSicient,  if  believed  by 
the  Jury,  to  justify  conviction.  Will  Palmer 
testified  directly  to  the  guilt  of  himself  and 
Frank  Palmer.  It  is  true  that  Will  Palmer 
is  an  accomplice;  but  the  evidence  of  an  ac- 
complice, If  fully  believed  by  the  jury,  is  suffl* 
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dent  to sncftaiii  cohyictlon.    In  tbid  case,  how-'  of  Virginia;    tbat  tHo  bdard.of  drainage  com 


ever,  the  accomplice  was  corroborated  by  the 
testimony  of  his  mother,  as  well  as  by  the 
actions  of  the  bloodhounds  put  upon  the  trail 
of  the  defendant     The   testimony  of  Will 


misaioriers  of  Carteret  county  drainage  district 
No.  1  is  a  corporation  dnly  created  and  organ- 
ised under  tbe  drainage '  proceeding  hereinaft- 
er referred  to  and  by  Tirtue  of  chapter  442, 
Acts  of  1909,  as  amended;    that  Gore  Souod 


Palmer  is  fully  set  out  in  the  record  and  is   p^,„,^    incorporated,    is   a  corporation   duly 


very  dear  and  circumstantial.    The  motion 
for  a  new  trial  on  the  ground  of  newly  dis- 
covered evidence  must  be  denied. 
No  error. 


(178  N.  a  661) 

VIEGINI^-CAROLINA      FARMS      CO.      v. 

BOARD  OF  DRAINAGE  COMERS  OF 

CARTERET  COUNTY.    (No.  179.) 

(Supreme  Court  of  North  Carolina.     Dec.  20, 

1019.) 


1.  Drains  ^=>60— Landowweb  entitijed  to 

COMPENSATION   FOB   PBELIMINABT   EXPENSES. 

Under  Drainage  Law,  as  amended  by  Laws 
1911,  c.  67,  §  1,  Laws  1917,  c  152,  which  ex- 
pressly provide  for  preliminary  investigations, 
etc.,  the  commissioners  of  a  drainage  ditch  are    proceeding  for  the  establishment  of  said  drain- 


created  and  organised  under  the  laws  of  the 
state  of  North  Carolina. 

(2)  That  said  plaintiff  and  said  Core  Sound 
Farms,  Incorporated,  filed  their  petition  before 
the  clerk  of  the  superior  court  of  Carteret 
county  to  establish  a  drainage  district  under  the 
general  drainage  law  of  North  Carolina,  being 
chapter  442,  Public  Laws  of  1909,  as  amended, 
following  which  and  in  due  course  a  board  of 
drainage  commissioners  of  Carteret  county 
drainage  district  No.  1  were  duly  elected  and 
organized,  and  now  constitute  the  corporatLon 
defendant  of  that  name;  that  the  members  of 
said  board  are  G.  S.  Speer,  chairman,  who  is 
also  president  of  the  plaintiff  company,  and 
Charles  M.  Talmadge  and  William  Gale,  the 
said  William  Gale  being  vice  chairman  and  said 
Charles  M.  Talmadge  secretary  of  said  board; 
that  a  transcript  of  the  entire  record  in  the 


authorized  and  required  to  reimburse  a  land- 
owner for  moneys  advanced  and  preliminary 
work  done  by  the  landowner. 

2.  Dbainb  ^^ssST—Landowneb  not  estopped 
feom  claiming  colcpenaation  vob  pbelho- 
nabt  expenses. 

The  fact  that  when  damages  for  a  drainage 
project  were  assessed  by  the  engineer  and  view- 
ers under  Laws  1909,  c.  442,  {  11,  a  landowner 
made  no  claim  for  preliminary  expenses  incur- 
red by  him,  and  no  damages  were  assessed  by 
way  of  compensation,  does  not  estop  the  land- 
owner from  thereafter  presenting  a  daim,  the 
viewers  recommending  in  their  final  report  that 
the  work  done,  etc.,  b^  availed  of  by  the  dis- 
trict and  compensation  paid. 

3.  Dbainb  ^=>18  —  Delivebt  of  bond  to 
landowneb  who  had  done  pbeliminabt 
woBk  not  invalidating  entire  issue. 

• 

The  delivery  of  bonds  as  compensation  to  a 
landowner  whose  preliminary  work  had  been 
taken  over  by  a  drainage  district  held  not  to 
invalidate  the  entire  bond  issue. 

4.  Dbainb  ^=»18— Bonds  pbiob  uen  subject 

ONLY  to  taxes. 

Bonds  issued  by  a  drainage  district  consti- 
tute a  first  paramount  lien  on  all  the  lands 
within  the  district,  subject  on]y  to  state  and 
county  taxes. 

Appeal  from  Superior  CJourt,  Carteret 
County ;  Kerr,  Judge. 

Controversy  without  action  by  the  Vir- 
ginia-Carolina Farms  Ck>mpany  against  the 
Board  of  Drainage  Commissioners  of  Car- 
teret County.  From  a  Judgment  for  plain- 
tiff, defendant  appeals.    Affirmed. 

The  following  Is  the  case  agreed: 

(1)  The  plaintiff,  Virginia-Carolina  Farms 
Company,  Incorporated,  is  a  corporation  duly 
created  and  organised  underthe  laws  of  the  state 


age  district  is  attached  hereto  and  made  part 
hereof,  including  the  minutes  of  said  board. 

(3)  That  said  drainage  district  comprises  an 
area  or  body  of  land  containing  about  32,867 
acres,  of  which  about  29,700  acres  are  owned 
by  the  plaintiff  and  the  balance  by  Core  Sound 
Farms,  Incorporated,  said  lands  also  constitut- 
ing Carteret  township  in  Carteret  county. 
That  said  lands  are  also  included  and  described 
in  two  mortgages  or  deeds  of  trust  duly  exe- 
cuted and  recorded  in  Carteret  county  prior  to 
the  institution  of  said  drainage  proceeding,  se- 
curing  bonds  in  the  principal  amount  of  about 
$281,000,  which  bonds  are  now  held  by  various 
persons  or  corporations;  that  neither  the  mort- 
gagees nor  trustees  under  said  mortgages  or 
deeds  of  trust,  nor  the  bondholders  secured 
thereby,  have  ever  been  made  parties  to  said 
drainage  proceeding;  that  the  facts  stated  is 
the  petition  iu  sidd  drainage  proceeding,  in 
respect  of  the  character  and  condition  of  the 
lands  therein  described,  and  the  necessity  for 
drainage  thereof,  are  true,  and  the  work  al- 
ready done  demonstrates  that  said  lands  can  be 
drained  and  will  be  materially  enhanced  in 
value  thereby. 

(4)  That  preliminary  to  the  institution  of 
said  drainage  proceeding  plaintiff  caused  inrea- 
tigations,  surveys,  and  plans  to  be  made  look- 
ing to  the  developQient  of  said  lands  and  to  the 
establishment  of  a  drainage  district  to  drain  the 
same  at  a  cost  of  $17,631,  as  set  out  in  the 
final  report  of  the  engineer  and  viewers  who 
made  use  of  or  adopted  the  investigations,  sur- 
veys, and  plans  which  plaintiff  had  so  caused 
to  be  undertaken,  and  said  amount  of  $17,531 
is  not  in  excess  of  the  reasonable  value  thereof, 
and,  in  fact,  it  is  less  than  would  be  the  actual 
cost  of  doing  the  same  work  or  same  character 
of  work  over  again. 

(5)  That  in  contemplation  of  the  establish- 
ment of  said  district,  the  plaintiff  also  caused 
construction  work  to  be  undertaken  on  seTeral 
of  the  canals  of  the  proposed  drainage  system 
or  district,  and  yardage  to  the  amount  of  391«- 
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2885^  cdbic  yards  was  ezGa:irat«d,  it  being  the 
same  work  referred  to  in  section  4  of  the  orig- 
inal petition;  that  a  copy  of  th^tmap  acoom- 
panying  the  final  report  of  the  engineer  and 
viewers  is  also  filed  herewith  and  made  part 
hereof,  showing  the  entire  drainage  plan  or  sys- 
tem, and  the  work '  heretofore  done  by  plain- 
tiff is  in  accordance  therewith,  and  would  now 
have  to  be  done  as  part  of  the  drainage  plan 
or  system  at  increased  cost  and  invplving  fur- 
ther delay;  and.  same  was  taken  over  and 
made  part  of  the  proposed  plan  and  improve-* 
ment. 

(6)  A  contract  has  been  let  by  said  board  of 
drainage  commissioners  for  the  construction 
and  completion  of  the  canals  of  the  district  to 
•Korthwestern  Drainage  Company  at  the  price 
or  rate  of  16  cents  per  cubic  yard,  which  is 
now  a  fair  price  for  work  of  that  kind,  but 
performance  of  this  contract  has  not  begun 
and,  in  f^ct,  is  being  held  up  by  the  conditions 
hereinafter  recited;  that  in  order  to  pay  for 
the  work  to  be  done,  said  board  proposed  to 
issue  bonds  in  the  principal  amount  of  $880,- 
000,  which  included  a  sum  sufficient  to  reim- 
burse the  plaintiff  for  the  excavations  hereto- 
far  done  by  it  at  the  contraet  price  of  16  cents 
per  yard,  together  with  an  estimated  amount 
for  interest,  maintenance,  and  incidental  ex- 
penses, which  bonds  will  bear  interest  at  the 
rate  of  6  per  cent,  per  annum  and  be  payable 
in  ten  annual  equal  installments,  as  to  the  prin- 
cipal thereof,  the  interest  being  payable  semi- 
annually, the  first  installment  of  principal  be- 
ing payable  three  years  after  date  of  issue,  in 
accordance  with  the  drainage  law;  that  of  this 
total  issue  of  $380,000,  said  board  of  drainage 
commissioners  proposed  to  execute  and  deliver 
bonds  to  plaintiff  in  payment  for  the  construc- 
tion heretofore  done  by  it,  as  aforesaid,  which 
plaintiff  agreed  to  accept  at  the  contract  price 
and  to  include  therein  the  engineering  and  oth- 
er preliminary  costs  advanced  by  it,  amount- 
ing to  $17,350,  the  result  of  this  arrangement 
being  that  the  actual  cost  of  the  district  wUl 
be  less  than  if  it  were  now  to  make  the  ex- 
penditures for  this  purpose,  and  resolutions 
were  adopted  by  the  board  pursuant  to  this  ar- 
rangement, which  resolutions  are  set  out  in  the 
attached  transcript. 

<7)  All  of  the  lands  within  the  district  own- 
ed by  the  plaintiff  and  by  Core  Sound  Farms, 
Incorporated,  have  been  classified,  and  will  be 
assessed  for  such  amounts  as  are  necessary  to 
pay  and  discharge  the  said  bonds  and  interest 
as  and  when  due,  and  no  objection  or  exception 
has  been  made  or  taken  by  any  party  to  the 
drainage  proceeding  to  any  order  therein  or  re- 
port therein,  or  to  any  resolution  of  the  board, 
bat  the  board  is  now  advised  and  believes  that 
it  is  or  may  be  without  authority  to  issue  and 
deliver  bonds  to  plaintiff  for  the  amount  hereto- 
fore advanced  or  for  work  heretofore  done  by 
it,  and  prospective  purchasers  of  or  bidders  on 
the  total  bond  issue  have  refused  to  accept  or 
to  comply  with  their  bids  on  the  ground  that 
the  total  issue  would  be  invalid  or  illegal  and 
the  assessments  made  unauthorised,  as  the  to- 
tal issue  and  assessments  therefor  included  an 
amount  sufficient  to  reimburse  plaintiff,  as 
aforesaid,  and  that  the  Northwestern  Drainage 
Company  has  also  refused  to  take  bonds  in 
payment  for  the  work  to  be  done  by  it  for  the 
same  reason. 
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(8)' The  board  took  the  action  and  adopted 
the  resolutions  set  out  in  the  transcript  filed 
herewith  in  the  belief  that  it  had  the  right,  and 
that  it  was  its-  duty  to  reimburse  plaintiff  an<^ 
to  issue  and  deBver  bonds  for  that  purpose,  ar 
aforesaid,  and  was  about  to  proceed  in  accord- 
ance therewith,  but  was*  confronted  with  ina- 
bility to  sell  the  total  bond  Issue,  in  conse- 
quence of  which  the  prosecution  of  the  work 
has  been  held  up;  that  the  plaintiff  insists  that 
the  action  of  the  board  is  lawful,  and  demands 
that  bonds  be  issued  and  delivered  to  it  in  the 
sum  of  $62,645.87  for  money  advanced  on  work 
done,  •  as  aforesaid,  and  assessments  made  to 
pay  the  same  as  part  of  the  total  bond  issue  of 
$880,000,  and  that  the  bonds  so  issued  and  de- 
livered to  it  should  be  neither  the  first  nor 
last  in  time  of  payment,  but  should  be  a  pro- 
portionate  part  of  the  entire  issue  without  dis- 
tinction, as  to  priority,  or  otherwise;  that  the 
board,  being  a  quasi  public  corporation,  is  ad- 
vised and  believes  that  it  is  not  bound  to  issue 
and  deliver  bonds  to  plaintiff,  notwithstanding 
its  res(dutiens  in  that  regard,  and  is  further 
advised  and  believes  that  if  it  does  so  it  will 
not  only  jeopardize  the  entire  issue,  but  make 
it  impossible  to  sell  the  same^  although  admit- 
ting that  the  district  has  received  benefit  for 
the  money  advanced  and  work  done  by  plaintiff 
at  least  equal  to  the  amount  claimed  by  plain- 
tiff. 

Wherefore,  having  agreed  upon  the  foregoing 
statement  of  the  facts,  the  parties  to  this  con- 
troversy now  submit  to  the  court  the  following 
questions: 

(1)  Whether  the  board  of  drainage  commis- 
sioners of  Carteret  county  drainage  district 
No.  1  is  required  or  anthorized  to  reimburse 
plaintiff  for  the  aniount  advanced  and  work 
done  by  it  to  the  amount  of  $62,645.87,  and  to 
levy  and  collect  taxes  therefor. 

(2)  Whether  the  validity  of  the  total  bond 
issue  of  $330,000  wUl  be  affected  or  prejudic- 
ed by  the  execution  and  delivery  to  plaintiff  of 
bonds  for  the  amount  due  it  out  of  the  total 
issue. 

(8)  Whether  the  bonds  so  issued  will  consti- 
tute a  first  and  paramount  lien  on  all  the  lands 
within  the  district,  subject  only  to  state  and 
county  taxes,  as  provided  in  the  drainage  law. 

It  is  agreed  that  if  the  court  shall  be  of  opin- 
ion with  plaintiff  it  shall  enter  such  judgment 
or  decree  as  ought  to  be  entered  upon  the  facts 
to  compel  and  validate  the  total  bond  issue  of 
$880,000,  and  the  delivery  to  plaintiff  of  bonds 
for  the  amount  due  it,  but  if  the  court  should 
be  of  opinion  with  defendants,  it  shall  enter 
such  judgment  or  decree  as  ought  to  be  enter- 
ed in  the  premises.  Small,  MacLean,  Bragaw 
&  Rodman,  Attorneys  for  Plaintiff.  J.  F.  Dun- 
can, Attorney  for  Defendants. 

His  honor  rendered  the  following  judg- 
ment: 

"This  cause  coming  on  to  be  heard  before  his 
honor,  John  H.  Kerr,  judge  presiding  in  the 
courts  of  the  Fifth  judicial  district,  fall  term, 
1919,  upon  the  facts  agreed  in  the  above-enti- 
tled-controversy  submitted  without  action,  and 
the  court  being  of  opinion  that  the  plaintiff, 
Virginia-Carolina  Farms,  Incorporated,  is  en- 
titled to  be  reimbursed  for  the  amount  ad- 
vanced and  work  done  by  it  in  the  construction 
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of  ditcheB,  drains,  and  water  coursea  now  em- 
braced within  the  Carteret  county  drainage  dis- 
trict No.  1,  wldch  system  of  ditches,  drains,  and 
water  courses  has  been  taken  oyer  and  become 
a  part  of  the  said  drainage  district,  and  land- 
owners therein  are  now  the  beneficiaries,  the 
court  finding  as  a  fact  that  the  amount  sought 
to  be  recovered  by  the  plaintiff  for  said  con- 
struction work  is  less  than  the  said  drainage 
district,  after  its  establishment  could  have  pro- 
cured the  said  work  to  be  done,  and,  further, 
that  the  said  board  of  drainage  commissioners 
of  said  Carteret  county  drainage  district  No. 
1  in  good  faith  undertook  and  agreed  to  reim- 
burse plaintiff  for  the  amount  expended  in  said 
construction  work,  and  to  issue  and  deliver  its 
bonds  for  that  purpose;  and  the  court  being 
further  of  the  opinion  that  the  validity  of  the 
total  bond  issue  contemplated  by  the  said  board 
of  drainage  commissioners  of  said  district  will 
not  be  affected  in  any  respect  by  the  execution 
and  delivery  to  plaintiff  of  bonds  at  par,  for 
the  amount  due  to  plaintiff  for  construction 
work,  and  tliat  such  bonds,  when  so  issued,  will 
constitute  a  first  and  paramount  lien  on  all 
the  lands  within  the  said  district,  subject  only 
to  state  and  county  taxes,  as  now  provided  by 
law: 

*'It  is  now,  therefore,  adjudged  and  decreed 
that  the  plaintiff,  Virginia-Carolina  Farms 
Company,  Incorporated,  is  entitled  to  recover 
of  the  defendant,  board  of  drainage  commis- 
sioners of  Carteret  county  drainage  district 
No.  1,  the  sum  of  $62,645.87  by  way  of  reim- 
bursement or  payment  for  money  advanced  or 
work  done  in  the  construction  of  drains,  ditch- 
es, and  waterways  now  constituting  a  part  of 
the  drainage  system  of  said  district,  and  that 
the  said  defendant,  the  board  of  drainage  com- 
missioners of  Carteret  county  drainage  district 
No.  1,  be  and  the  same  is  hereby  authorized 
and  empowered  to  issue  its  bonds  for  construc- 
tion work,  as  provided  by  law  in  such  cases, 
and  out  of  the  proceeds  of  sale  thereof  to  pay 
to  the  plaintiff  the  aforesaid  sum  of  $62,645.37, 
and  to  make  such  assessments  upon  the  lands 
within  the  said  district  as  will  be  sufficient  to 
proride  for  the  payment  of  interest  on  such 
bonds  and  to  retire  the  same  at  maturity,  as 
now  provided  by  law  applicable  to  drainage 
bonds  and  assessments  for  drainage  purposes. 

"It  is  further'  adjudged  and  decreed  that  the 
bond  issue  of  $330,000  proposed  to  be  issued 
by  said  board  of  drainage  commissioners  of 
Carteret  county  drainage  district  No.  1,  for 
tiie  purposes  set  out  and  specified  in  this  con- 
troversy submitted  without  action,  is  a  legiti- 
mate and  proper  exercise  of  this  power  by  the 
said  board  of  drainage  commissioners,  and  that 
the  said  bonds,  when  so  issued,  will  be  valid, 
and  will  constitute  a  first  and  paramount  lien 
on  all  the  lands  within  the  district,  subject  only 
to  state  and  county  taxes,  as  now  provided  by 
law,  prior  to  the  lien  of  any  mortgage  or  deed 
of  trust  now  and  heretofore  existing  under  the 
lands  in  said  district. 

"It  is  further  ordered  and  decreed  that  the 
defendant,  board  of  drainage  commissioners 
of  Carteret  county  drainage  district  No.  1,  pay 
the  costs  of  this  proceeding  to  be  taxed  by  the 
clerk." 

Defendant  appealed. 


Julius  F.  Doncan,  of  Beaufort,  for  appel- 
lant 

Small,  MacLean,  Bragaw  &  Rodman,  of 
Washington,  N.  C,  for  appellee. 

PER  CURIAM.  There  are  three  questions 
presented  in  this  appeal: 

[1-3]  1.  Is  the  board  of  drainage  commis- 
sioners of  Carteret  county  drainage  district 
No.  1  authorized  and  required  to  reimburse 
plaintifr  for  the  moneys  advanced  and  work 
done  by  plaintiff  ($62,645.37),  and  to  levy  and 
collect  assessments  on  the  lands  In  said  dis- 
trict to  that  end?  Or  does  the  fact  that 
compensation  was  not  claimed  by  plaintiff 
for  existing  canals  and  drainways,  etc,  and 
that  damages  were  not  assessed  therefor,  un- 
der section  11  of  the  act  of  1900,  with  sub- 
sequent confirmation  of  the  final  report  of 
the  viewers,  estop  plaintiff  as  res  Judicata? 

2.  Will  the  delivery  of  bonds  to  the 
amount  of  $62,645.37,  par  value,  to  plaintiff, 
for  such  purpose,  out  of  a  total  issue  of 
$330,000  of  drainage  bonds,  in  any  way  af- 
fect or  prejudice  the  validity  of  said  issue, 
or  of  any  of  the  bonds  of  said  issue? 

3.  Will  the  bonds  of  the  district  to  the  full 
amount  of  $330,000,  issued  as  proposed,  con- 
stitute a  first  and  paramount  lien  on  all  the 
lands  within  the  district,  subject  only  to 
state  and  county  taxes  (as  provided  by  the 
North  Carolina  Drainage  Law),  notwith- 
standing that  bondholders,  mortgagees,  or 
trustees,  relying  upon  liens  subsistinsr  prior 
to  the  issuance  of  said  bonds,  are  not  made 
parties  to  the  proceedings? 

We  are  of  opinion  that  eadi  one  of  these 
questions  has  been  correctly  decided  by  his 
honor  in  his  Judgment  in  this  case,  and  that 
they  need  no  further  discussion  on  our  part. 
A  reference  to  the  authorities  is  sufficient 
Sanderlin  v.  Luken,  152  N.  a  738,  68  &  £. 
225 ;  Newby  v.  Drainage  Dlst,  163  N.  G.  24« 
79  S.  E.  266 ;  Shelton  v.  White,  163  N.  C.  90, 
79  S.  E.  427;  In  re  Big  Cold  Water  D.  D., 
162  N.  O.  127,  78  S.  E.  14 ;   Banks  v.  Lane, 

170  N.  C.  14,  86  S.  B.  713;   Banks  t.  Lane, 

171  N.  C.  505,  88  S.  E.  754 ;  Com'rs  v.  Webb, 
160  N.  C.  594,  76  S.  E.  552. 

The  drainage  law  expressly  provides  for 
preliminary  investigations  and  for  the  em- 
ployment and  payment  of  engineers.  Laws 
1909,  c.  442,  §  2;  Laws  1911,  c.  67,  |  1; 
Laws  1917,  c  152. 

It  is  provided  expressly  that  after  the  dis- 
trict shall  have  been  established  and  the 
board  of  drainage  commissioners  appointed, 
it  shall  be  the  duty  of  the  board  of  drainage 
commissioners  to  refund  to  each  of  the  peti- 
tioners the  amount  so  paid  by  them  as  above 
provided,  out  of  the  first  moneys  which  shall 
come  into  the  hands  of  said  board  from  the 
sale  of  bonds  or  otherwise,  and  the  same 
shall  be  included  in  ascertaining  the  total 
cost  of  improvement. 
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The  fact  that  when  damages  were  assessed 
by  the  engineer  and  viewers  under  section 
11,  c.  442,  Act  1909,  the  plaintiff  made  no 
claim,  and  that  no  damages  were  assessed  by 
way  of  compensation  for  the  ditches  and  ca- 
nals constructed  by  the  plaintiff,  does  not  es- 
top the  plaintiff  from  now  presenting  the 
claim  for  such  compensation.  The  viewers 
themselves  recommended  In  their  final  report 
that  this  work  be  availed  of  by  the  district, 
and  that  compensation  therefor  be  made  to 
the  plaintiff.  This  final  report  of  the  view- 
ers was  confirmed  by  the  court  It  follows, 
necessarily,  that  if  this  recommendation  was 
incorporated  in  the  final  report,  and  this  final 
report  was  confirmed  by  the  court,  plaintiff's 
right  to  compensation  for  these  ditches  was 
determined  by  the  court,  and  defendant's 
duty  and  authority  to  pay  such  compensation 
was  decreed. 

As  declared  by  Mr.  Justice  Hoke  in  GrlfEIn 
V.  Commissioners,  169  N.  C.  646,  86  S.  B.  677: 

**Th!s  final  report  of  the  board  of  viewers  is 
the  controlling  chart  by  which  the  drainage 
commissionerB  are  to  be  guided  in  constructing 
the  work  and  making  out  the  assessment  rolls 
under  the  law." 

[4]  That  the  bonds,  when  Issued,  constitut- 
ed a  first  and  paramount  lien  on  all  the 
lands  within  the  district,  subject  only  to 
state  and  county  taxes,  has  been  held  by  this 
court  in  Banks  v.  Lane,  170  N.  C.  14,  86  S. 
E.  713;  Drainage  Com'rs  v.  Farm  Asso.,  165 
N.  a  697,  81  S.  E.  947,  Ann.  Cas.  19160,  40 ; 
Fitchpatrick  v.  Botheras  (Iowa)  Ann.  Cas. 
1912D,  634,  notes,  p.  636;  Morey  Eng.  &  0. 
Co.  V.  St  L.  A.  I.  E.  Co.,  Ann.  Cas.  1913C, 
1200,  notes,  1210. 

Affirmed* 


(170  N.  c.  ») 
BAILEY  V.  MITCHELL  et  al.    (No.  651.) 

(Supreme  Court  of  North  Carolina.     Dec  20, 

1919.) 

1.  JunoifEivT  ^=»710— Not  conclusive  as  to 

PXBSONB  NOT  FABTISS. 

In  a  previous  action,  it  was  adjudged  that 
defendant  was  entitled  to  one-fourth  of  the 
premises,  and  thereafter  plaintiff,  who  had  ac- 
quired the  interests  of  two  of  the  other  heirs 
who  were  parties  to  such  action,  sued  for  par- 
tition, making  parties  the  descendants  of  a 
deceased  heir  who  were  not  parties  to  the 
^rior  suit  between  plaintiff  and  defendant,  held, 
that  plaintiff  was  not  estopped  from  asserting 
that  defendant,  who  was  in  the  previous  action 
adjudged  to  own  a  one-quarter  interest  in  the 
premises,  only  owned  a  one-fifth,  and  a  judg- 
ment finding  defendant  entitled  to  only  a  one- 
fifth  of  the  premises  was  warranted ;  the  facts 
in  the  second  action  so  showing. 
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2.  Judgment  ^=»707— Pkbsons  not  pastixs 

NOT  CONCLUDED. 

Persons  not  served  with  process  and  not 
made  parties  to  a  judgment  are  not  bound 
thereby. 

Appeal  from  Superior  Court,  Buncombe 
County;  J.  Bis  Ray,  Judge. 

Action  for  partition  by  James  J.  Bailey, 
Jr.,  against  Fannie  Bailey  Mitchell  and  oth- 
ers and  W.  T.  Justice.  From  the  judgment, 
defendant  Justice  appeals.    Afilrmed. 

This  is  a  proceeding  for  the  partition  of 
land. 

James  Bailey,  Sr.,  died  on  the day 

of ,  seized  in  fee  of  said  lands,  which 

were  afterwards  designated  on  a  certain  map 
as  B,  C,  and  D,  leaving  siurvivlng  him  the 
following  heirs: 

(1)  James  J.  Bailey,  a  son;  (2)  Aisley 
BaUey-O'Neal,  a  daughter;  (3)  Charlotte 
Bailey-Scales,  a  daughter;  (4)  Ellen  Hall, 
the  only  daughter  of  Ellen  Smith,  the  de- 
ceased daughter  of  James  Bailey,  Sr.;  ({9 
Fannie  Bailey-Mitchell,  a  grandchild,  and 
five  others,  the  last  six  children  and  heirs 
at  law  of  Jones  Bailey,  the  deceased  son  of 
James  Bailey,  Sr. 

Afterwards  a  proceeding  was  instituted  to 
foreclose  a  tax  lien  under  which  the  defend- 
ant Justice  took  a  deed,  whi<^  he  claims  con- 
ferred title  on  him  to  lot  D. 

He  also  bought  the  interest  of  Ellen  Hall 
and  took  deed  therefor  under  which  he  claims 
a  one-fourth  interest  in  said  lands. 

Afterwards,  James  Bailey,  Jr.,  brought  an 
action  against  the  defendant  Justice  to  re- 
cover possession  of  a  part  of  said  lands,  and 
in  this  action  a  judgment  was  rendered  in 
March  term,  1917,  in  Buncombe  superior 
court,  adjudging  that  James  Bailey,  Jr.,  was 
the  owner  of  an  undivided  one-fourth  Inter- 
est of  said  lands,  Aisley  O'Neal  to  an  undi- 
vided one-fourth,  Charlotte  Scales  to  an  un- 
divided one-fourth,  and  the  defendant  Jus- 
tice to  an  undivided  one-fourth. 

An  appeal  was  taken  from  this  judgment 
by  the  defendant  Justice,  and  the  judgment 
was  affirmed.  See  174  N.  C.  764,  04  S.  B. 
518. 

James  Bailey,  Jr.,  then  bought  the  inter- 
est of  Aisley  O'Neal  and  Charlotte  Scales^ 
two  of  the  heirs,  and  this  proceeding  for  par- 
tition was  instituted,  to  which  the  heirs  of 
Jones  Bailey,  who  were  not  parties  to  any  of 
the  former  actions  or  proceedings,  were  made 
parties  defendant 

The  defendant  Justice  moved  for  judgment 
upon  the  pleadings,  which  was  denied,  and 
he  excepted. 

He  also  requested  his  honor  to  give  the  fol- 
lowing instruction  to  the  jury,  which  was  de- 
nied, and  he  excepted: 


^s»For  other  cases  see  same  topic  and  KBY-NUMBBR  In  all  Ke7-Numbered  Digests  and  Indexes 
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"That  as  to  lot  D  the  same  remained  as  a 
part  of  the  estate  of  James  Badley,  Sr.,  nndis- 
poeed  of  until  one  Mooney  brought  a  proceed- 
ing in  the  superior  court  of  Buncombe  county 
to  foreclose  a  tax  lien  on  said  lot,  and  that  said 
Mooney  caused  a  summons  from  said  court  to 
be  served  on  said  defendants  named  therein  and 
duly  verified  and  filed  his  complaint  in  said  ac- 
tion, and  thereafter  duly  obtained  judgment  by 
default  for  the  want  of  an  answer  in  said  ac- 
tion, decreeing  a  sale  of  said  lot  and  appoint- 
ing a  commissioner,  one  D.  M.  Luther,  to  make 
the  sale;  that  the  said  commissioner  duly  made 
sale  to  defendant  Justice,  and  executed  to  him  a 
deed  for  said  lot;  and  that  by  virtue  of  the 
said  action  and  the.  proceedings  therein,  and 
the  said  deed  of  conveyance,  the  said  defendant 
became  the  owner  in  fee  simple  and  seised  in 
fee  thereof." 

The  Jury  returned  the  following  verdict: 

*'(!)  Are  the  plaintiff  and  defendant  tenants 
in  common  of  the  lands  described  .in  the  petition 
a»  lots  *B'  and  'G*?    Answer:  Tes. 

''(2)  What  is  the  interest  of  the  plaintiff, 
James  J.  Bailey*  in  said  lands?  Answer: 
Three-fifths. 

"(3)  What  is  the  interest  of  the  defendant  W. 
T.  Justice  in  said  lands?    Answer:    One-fifth. 

''(4)  What  is  the  interest  of  the  heirs  at  law 
of  Jones  Bailey  ill  said  lands?  Answer:  One- 
fifth. 

*'(5)  Are  the  plaintiif  and  defendant  tenants 
in  common  of  the  lands  described  in  the  peti- 
tion as  lot 'D'?    Answer:  Yes. 

"(6)  What  is  the  interest  of  the  plaintiff, 
James  J.  Bailey*  in  said  lands?  Answer: 
Three-fifths. 

"(7)  What  is  the  interest  of  the  defendant 
W.  T.  Justice  in  said  lands?  Answer:  One- 
fifth. 

''(8)  What  is  the  interest  of  the  heirs  at  law 
of  Jones  Bailey  in  said  lands?  Answer:  One- 
fifth. 

"(9)  Did  the  defendant  W.  T.  Justice  enter 
upon  and  damage  the  said  lands,  as  alleged  in 
in  the  reply?    Answer:   No. 

''(10)  If  so,  what  is  the  amount  of  said  dam- 
age?   Answer:   No. 

"(11)  What  amount,  if  any,  is  the  defendant 
W.  T.  Justice  entitled  to  recover  for  the  alleged 
payment  of  taxes  by  him  of  lot  'D'?  Answer: 
No. 

"(12)  Were  the'  defendants  James  J.  Bailey, 
Jr.,  and  his  mother,  Rebecca  Bailey,  served  with 
the  summons  in  the  case  entitled  J.  Mooney  v. 
James  J.  Bailey,  Jr.,  and  -Rebecca  Bailey, 
brought  to  the  July  term,  1901,  of  the  superior 
court  of  Buncombe  county?  Answer:  No,  as  to 
J.  J.  Bailey,  Jr." 

Judgment  was  entered  In  accordance  with 
the  verdict,  and  the  defendant  Justice  ap- 
pealed. 

W.  P.  Brown,  of  Asheville,  for  appellant 
Mark  W.  Brown,  of  Asheville,  for  appellee. 

ALLEN,  J.  [1,2]  The  motion  of  the  de- 
fendant Justice  for  Judgment  upon  the  plead- 
ings is  upon  the  ground  that,  as  James  Bailey 
bought  the  interest  of  his  two  sisters  after 
the  former  judgment  In  which  it  was  ad- 


Judged  that  James,  Aisley,  Charlotte,  and 
Justice,  were  each  entitled  to  a  one-fourth 
interest  in  Uie  land,  he  was  estopped  to  deny 
that  he  (Justice)  was  the  owner  of  such  one- 
fourth  interest,  and  for  this  position  he  re- 
lies on  Carter  ▼.  White,  134  N.  C.  465,  46  S. 
E.  963,  101  Am.  St.  Rep.  853 ;  but  this  is  a 
misapprehension  of  that  decision. 

In  Carter  v.  White  it  was  adjudged  in  an 
action  of  trespass  that  the  defendant  was 
the  o^'ner  of  1/54  of  a  tract  of  land,  and  the 
plaintiffs  the  owners  of  *Vft4  thereof,  and  it 
was  held  in  a  subsequent  proceeding  for  par- 
tition that  this  judgment  estopped  the  de- 
fendant from  setting  up  an  after-acquired 
outstanding  title^  which,  if  allovi^ed,  would 
have  defeated  the  effect  of  the  former  judg- 
ment, while  in  this. action  James  Bailey  has 
simply  bought  the  shares  of  his  two  sisters 
as  they  were  adjudged  to  be  in  the  former 
action,  and  his  purchase  in  no  way  affects 
the  defendant  Justice. 

Again,  the  heirs  of  Jones  Bailey  were  not 
parties  to  the  former  action  and  cannot  be 
bound  by  the  judgment  rendered  therein,  and 
the  effect  of  the  present  judgment  is  to  super- 
impose their  interest  on  the  shares  of  James 
Bailey  and  Justice  alike.  In  other  words,  the 
former  judgment  was  rendered  upon  the  fact, 
as  it  then  appeared,  that  there  were  only 
four  heirs  entitled  to  share  in  the  estate,  and 
in  this  judgment  this  error  of  the  parties  Is 
corrected  by  giving  the  representatives  of 
the  fifth  heir  their  share. 

The  instruction  which  his  honor  refused 
to  give  was  properly  denied,  as  it  was  equiva- 
lent to  a  peremptory  instruction  to  the  effect 
that  the  defendant  Justice  was  the  owner  of 
lot  D  under  the  deed  secured  in  the  proceed- 
ing to  foreclose  the  tax  lien,  when  it  was  a 
controverted  question  as  to  whether  the  deed 
covered  lot  D,  and  it  seems  to  have  been  ad- 
judicated in  the  former  action  that  it  did 
not  do  so. 

Judge  Walker  says  in  the  former  opinion 
(174  N.  O.  754,  94  S.  B.  518): 

''He  recovered  the  one-fonrtb>  interest  claimed 
by  him,  as  the  verdict  and  Judgment  will  show ; 
but  the  presiding  judge  was  of  the  opinion,  and 
so  held,  that  he  had  not  offered  evidence  suffi- 
cient to  locate  the  land  bought  by  him  at  tiie 
tax  foreclosure  sale.*' 

It  ia  also  found  by  the  Jury  that  James 
Bailey  was  not  served  with  summons  in  the 
foreclosure  proceeding  and  the  heirs  of  Jones 
Bailey  were  no)t  parties  thereto. 

These  are  the  only  exceptions  discussed  in 
the  brief  of  counsel,  and  upon  the  whole  rec- 
ord we  find  no  error. 

No  error. 

CLARK,  0.  J.  (concurring).  In  Carter  r. 
White,  131  N.  O.  14,  42  S.  B.  442,  it  was  held 
by  Cook,  J.,  for  a  onanlmous  court  that— 
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"A  Judgment  in  •  •  •  partition  proceed- 
ings allotting  snch  defendant  his  share  in  sev- 
eralty does  not  prevent  his  claiming  an  undi- 
vided interest  with  the  plaintifite  under  an  aft- 
er-acquired title  from  one  not  a  party  to'  the 
action  in  ejectment  or  partition  proceedings." 


On  another  appeal  In  the  same  case  (Carter 
ir.  White,  134  N.  C.  466,  46  S.  B.  983,  101  Am. 
St.  Rep.  853),  the  former  decision  was  over- 
ruled by  a  divided  court,  it  being  then  held 
that— 

*'A  judgment  in  a  partition  proceeding  deter- 
mining the  respective  interests  of  parties  there- 
to is  binding  on  said  parties  as  against  an  after- 
acquired  title." 

It  had  been  held  in  Harrison  v.  Ray,  108 
N.  C.  215,  12  S.  B.  903,  11  L.  R.  A.  722,  23 
Am.  St  Rep.  67,  that — 

"In  voluntary  actual  partition  the  deeds  con- 
vey no  tide,  but  simply  ascertain  by  metes  and 
bounds  the  interest  of  each." 

This  has  been  often  dted  since.  See  cases 
in  134  N.  O.  at  page  480,  46  S.  B.  983,  101 
Am.  St  Rep.  853,  and  in  citations  to  that 
case  in  Anno.  Bd. 

In  21  A.  &  B.  1193,  it  is  said  that— 

"Both  in  voluntary  and  judicial  partition  the 
decree  does  not  create  or  divest  any  title  to  or 
other  right  in  the  property,  but  merely  severs 
the  unity  of  possession  and  determines  the  share 
which  each  tenant  is  entitled  to  possess  in  sev- 
eralty." 

Practically,  though  not  expressly,  the  first 
decision  in  Carter  v.  White,  131  N.  O.  14,  42 
S.  E.  442,  bas  been  reinstated  in  Weston  v. 
Lnmber  Co.,  162  N.  a  169-173,  77  S.  B.  430, 
Ann.  Cas.  1915A,  931.  This  last  case  has 
been  dted  with  approval  in  Olds  v.  Cedar 
Works,  173  N.  C.  166,  167,  91  S.  B.  846,  and 
Stallinga  t.  Walker,  176  K  O.  323,  97  S. 
B.  25. 

But,  independent  of  that  Carter  v.  White 
has  no  application  to  this  case,  for  here  Jones 
Bailey  and  his  children  were  not  parties  to 
the  former  proceedings  in  partition  and  are 
not  bound  thereby.  They  have  not  been  de- 
prived by  the  former  proceeding  of  their  In- 
terest in  this  land  and  have  a  right  to  have 
their  one-fifth  interest  now  allotted  and  set 
apart ;  to  be  superimposed,  so  to  speak,  upon 
the  former  partition,  which  will  result  in 
taking  one-twentieth  from  W.  T.  Justice,  who 
was  formerly  allotted  one-fourth  of  the  land, 
and  four-twentieths  from  James  J.  Bailey, 
who,  claiming  under  the  former  partition, 
was  entitled  to  three-fourths,  which  is  now 
reduced  by  the  claims  of  the  heirs  of  Jones 
Bailey  to  three-fifths,  while  the  former  allot- 
ment of  (me-fourth  which  Justice  holds  under 
the  former  partition  wiU  be  reduced  to  one- 
fifth. 
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(Supreme  Court  of  North  Carolina.    Dec.  20, 

1919.) 


1.  Abson   ^=»40— SuimciENCT   of  evidence 

TO  GO  TO  JUBT. 

In  prosecution  for  arson,  evidence  held  suf- 
ficient to  be  considered  by  the  Jury  upon  issue 
as  to  defendants'  guilt. 

2.  Cbiminal  iaw  ^=s>389~Bvidencb  of  ac- 
tion of  bloodhounds  admissible. 

In  prosecution  for  arson,  evidence  that  an 
Bnglish  bloodhound  of  established  reputation, 
which  had  been  trained  and  handled  by  its  own- 
er in  a  large  number  of  cases  when  human 
beings  had  been  trailed,  was  put  on  well-defined 
tracks  of  a  person  near  the  margin  of  burned 
plaee  and  followed  them  to  defendant's  house, 
where  he  went  up  to  the  bed  in  which  defendant 
had  slept  the  night  before,  was  admissible. 

3.  Cbiminal  ukw  ^=5>338(3)— Testimony  ad- 

MISSIBIJ5     AS    to     SXIIX    OF    BLOODHOUNDS 
TBAILINO  MEN. 

Where  evidence  as  to  defendant  being  trac- 
ed by  a  bloodhound  is  proposed  to  be  introduc- 
ed, it  is  proper  to  allow  a  witness,  familiar  witii 
the  dogs  and  accustomed  to  handling  them,  to 
testify  that  they  are  skilled  in  trailing  or  track- 
ing of  men  and  within  what  time  after  the  mak- 
ing of  tracks  the  dogs  would  take  up  and  fol- 
low the  traiL 

4.  Cbiminal  law  ^=»351(10)  ~  Bvidence  of 
deception  tending  to  show  quilt  admis- 
SIBLE. 

Testimony  that  on  night  of  the  fire  the  own- 
er of  the  property  burned  went  to  defendant's 
house  and  found  defendant  in  bed  and  asked  him 
if  he  had  been  in  bed,  to  which  defendant  re- 
plied "Yes,"  though  he  had  been  seen  late  that 
afternoon  coming  from  the  lumber  yards  burn- 
ed, was  admissible. 

6.  Criminal  law  ^s»ll20(3)  --  Exception  to 

UNANSWEBED     QUESTIONS     NOT     AVAILABLE 
WHEBE  ANSWEB  NOT  SHOWN. 

Unanswered  .questions  are  not  legitimate 
subjects  of  exceptions  unless  it  appears  what 
the  answer  would  have  been. 

Appeal  from  Superior  (>oart»  Graham 
County;   McElroy,  Judge. 

Swep  Yearwood  and  William  Tabor  were 
convfcted  of  arson,  and  they  appeal.  No 
error. 

There  were  originally  three  counts  in  the 
bill  of  indictment:  First,  charging  that  the 
defendants  set  fire  to  and  burned  a  certain 
building,  the  property  of  C.  C.  Mills;  the 
second,  that  the  defendant  Yearwood  burned 
the  building,  and  that  defendant  Tabor  aid- 
ed and  abetted  him  In  it;  and  the  third 
charge,  willful  injury  to  the  property  of  (3. 
C.  Mills  by  setting  fire  to  and  burning  cer- 
tain sawed  lumber.  The  defendants,  at  the 
close  of  the  state's  evidence,  and  again  at 
the  dose  of  all  the  evidence,  moved  for  judg- 
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ment  aa  of  nonsnlt  against  tbe  state.  The 
Judge  allowed  the  motion  as  to  the  first  two 
counts  and  refused  it  as  to  the  last  count 
This  refusal  the  defendants  allege  as  error 
here. 

The  state's  evidence  tended  to  show  that 
in  1916  the  defendant  Tabor  bought  from  O. 
C.  Mills  the  timber  on  Mills'  land  in  Graham 
county,  and  Mills  was  to  log  It  and  deliver  it 
at  the  mill  for  $7  per  1,000  feet.  MUls  log- 
ged and  Tabor  sawed  four  millyards  of  the 
timber.  The  sum  of  $4  per  thousand  was  to 
be  paid  when,  the  logs  were  yarded,  and  the 
balance  to  be  paid  when  the  timber  was  sold. 
Tabor  fell  behind  with  his  payments,  and 
Mills  accused  him  of  cheating  in  the  measure- 
ments. They  agreed  to  let  one  Boyd  estimate 
the  yard  in  question,  and  he  found  191,000 
feet  on  the  yard  when  Tabor  had  reported  to 
Mills  only  142,000.  In  the  meantime,  Tabor 
had  sold  the  lumber  to  one  Tatham,  w^o  had 
made  payments  to  him  on  it  Tabor  hauled 
out  the  first  and  second  yards  and  sold  them 
without  paying  Mills  for  them,  and  Mills 
told  Tabor  he  was  going  to  collect  his  money. 
Tabor  proposed  that  he  would  pick  out  the 
best  lumber,  sell  it,  pay  Tathum,  then  insure 
the  balance,  burn  it  up,  get  the  insurance, 
and  thus  get  his  pay  for  poor  stuff.  Mills 
refused  to  have  anything  to  do  with  the  of- 
fer, and  Tabor  said:  '*It  has  been  done,  and 
it  can  be  done  again."  Mills  immediately 
went  to  Mr.  Dillard,  an  attorney,  and  told 
him  what  Tabor  had  said,  and  at  the  same 
time  started  suit  to  collect  his  money,  and 
had  Tabor  restrained  from  hauling  the  lum- 
ber off.  That  was  In  October,  1917.  Tabor 
paid  Mills  $525,  and  agreed  to  haul  out  the 
balance  of  the  lumber  and  pay  Mills,  but  the 
lumber  had  to  be  carried  nine  miles  over  a 
rough  mountain,  and  he  hauled  out  only 
40,000  feet  and  quit,  and  in  the  spring  of 
1918  Mills  asked  for  the  appointment  of  a 
receiver.  A  receiver  was  appointed,  but 
Tabor  again  went  to  Mills  and  agreed  to  pay 
him,  and  the  receiver  did  not  qualify.  Tabor 
did  nothing  about  paying  Mills,  but  on  May 
1,  1918,  he  procured  for  himself  $4,000  fire 
insurance  on  the  lumber.  In  May  notice  was 
served  on  Tabor  that  on  June  3d  Mills  would 
move  at  Bobbinsville  to  have  the  judge  ap- 
point a  permanent  receiver,  but  <m  Sahirday 
night,  June  1st,  both  yards  of  the  lumber  con- 
taining nearly  1,000,000  feet,  and  sepa- 
rated by  a  ridge,  were  simultaneously  fired 
and  burned  up.  In  the  two  yards  there  were 
about  150,000  feet  of  mill  culls,  two  house 
patterns,  and  some  wagon  timber,  owned  by 
Mills,  in  which  Tabor  had  no  interest  Mills 
was  in  bed  when  his  family  discovered  the 
fire,  and  he  immediately  went  to  the  scene, 
but  it  was  too  late  to  save  anything.  He 
went  to  the  homes  of  the  neighbors  and  in- 
formed them  to  stay  away  from  the  yards. 
When  he  went  to  the  home  of  the  defendant 
Swap  Yearwood,  who  lived  with  his  parents. 


Yearwood  was  in  bed*  and  BiUls  saw  him  and 
talked  to  him.  Swep  Yearwood's  mother,  in 
his  presence,  claimed  that  Swep  had  not  been 
out  of  bed  for  two  days,  and  protested  that 
Swep  was  innocent,  although  Mills  had  not 
accused  Swep,  or  any  one  else,  of  burning  the 
lumber.  Mills  then  placed  guards  at  the  lum- 
ber yards  to  keep  people  from  spoiling  the 
tracks,  and  set  out  to  get  bloodhounds.  On 
his  way  to  Murphy  he  stopped  at  the  home 
of  Tabor,  who  lived  across  the  mountain  near 
Marble,  waked  him,  told  him  of  the  fire,  and 
tried  to  get  him  to  help  him  get  bloodhounds 
to  trail  the  guilty  party,  but  Tabor  refused 
to  do  anything,  and  asked  Mills  to  wait  till 
the  next  day.  Tabor  had  he&i  at  a  lodge 
meeting  at  Marble  that  night,  and  had  seen 
the  light  from  the  fire,  and  the  first  thing 
that  occurred  to  him  was  that  it  was  his 
lumber,  but  he  made  no  investigation.  Tabor 
promised  to  meet  Mills  at  Marble  the  next 
morning,  and  Mills  went  on  to  Murphy  and 
phoned  to  Asheville  for  bloodhounds.  He 
went  back  to  Marble  and  got  breakfast,  but 
Tabor  did  not  meet  him  there.  He  went 
home,  got  money  to  pay  for  the  dogs,  and 
went  back  to  Marble  to  meet  the  train,  and 
on  the  top  of  the  mountain  he  met  Tabor  go- 
ing towards  the  lumber  camps.  He  again 
tried  to  get  Tabor  to  help  him  about  the  trail- 
ing, but  Tabor  refused,  and  went  on. 

On  Saturday  afternoon,  about  dusk,  and 
not  long  before  the  fire  was  discovered*  Gar- 
field Rhodes,  who  worked  for  Mills,  was  in 
the  woods,  near  the  Chestnut  gap,  looking 
after  one  of  Mills'  oxen  which  had  its  horn 
torn  oflC  While  there  he  saw  Swep  Yearwood 
going  towards  home  in  a  hurry  from  the  di- 
rection of  the  lumber  yards.  Yearwood  did 
not  follow  the  top  of  the  ridge  at  the  gap,  but 
"circled  off  to  one  side"  for  some  distance 
and  went  back  to  the  top,  and  on  toward 
home.  ■ 

The  bloodhounds  were  taken  to  the  upper 
yard  late  Sunday  afternoon,  and  struck  a 
trail  where  a  man's  track  was  very  plain,  a 
No.  7  or  8  shoe.  The  dog  trailed  across  the 
hill  to  the  other  burned  yard,  circled  around 
there  awhile,  picked  up  the  trail,  followed  it 
across  Chestnut  gap,  where  Rhodes  had  seen 
Yearwood,  turned  off  from  the  top  of  the 
ridge  Just  where  Yearwood  had  gone. 
Tracks  were  visible  where  the  dog  trailed, 
and  he  went  on  down  the  ridge,  around  Year- 
wood's  fence,  through  the  gap,  across  the 
field,  into  Yearwood's  house,  passed  the  other 
beds,  went  up  to  the  bed  where  Swep  had 
slept  the  night  before,  jumped  upon  it  with 
his  forefeet,  sniffed,  smelled  the  pillow,  and 
quit  trailing.  There  were  several  large  logs 
in  the  trail  coming  down  the  ridge,  and  Swep, 
who  had  the  mimips,  had  not  climbed  over 
any  of  them,  but  had  gone  around  the  ends, 
and,  when  he  had  come  to  the  fence,  he  did 
not  climb  over  it,  but  went  around  to  the  gap. 
The  dog  pursued  the  same  course.    Sw^  was 
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not  at  home,  but  was  up  at  the  camp.  Tabor 
had  left  the  crowd  as  soon  as  the  dog  struck 
a  trail  towards  Yearwood's,  and  the  next 
^tlme  he  was  seen  he  was  also  at  the  camp 
where  Swep  was.  Swep  had  been  at  work 
'for  Tabor  for  a  long  time,  and  was  then  in 
his  employ.  Before  the  dogs  came  that  day, 
Pat  Yearwood  said  in  Swep  Yearwood's  pres- 
ence that  all  he  hated  about  the  dogs  coming 
was  that  they  would  trail  them  to  some  of 
their  houses.  After  the  dogs  had  trailed  to 
Yearwood's  house  and  the  people  had  started 
teck  across  the  mountain,  Tabor  took  Mills 
aside  and  told  him  he  had  $4,000  insurance, 
of  which  80  per  cent  was  collectible,  and  that 
If  he  would  hush  and  drop  the  matter  where 
it  was  he  would  give  him  one-half  of  it 

A  warrant  was  Issued  for  Yearwood,  but 
Tabor  was  not  indicted  till  the  grand  jury 
met.  Tabor  kept  Yearwood  in  his  employ, 
tumished  him  money  to  go  to  the  preliminary 
hearing  before  a  Justice  at  Robbinsville,  went 
with  him  to  the  trial,  and  also  had  counsel 
there  to  represent  himself.  Tabor  kept  Year- 
wood  in  his  employ,  and  the  two  of  them  em- 
ployed the  same  counsel  for  their  defense, 
and  Tabor  stayed  much  with  the  Yearwoods 
and  they  with  him.  Tabor  received  from 
Tatham  advancements  of  $8  per  thousand  on 
the  lumber,  and  he  had  paid  Mills  $4  per 
thousand,  and  had  used  the  other  $4  to  pay 
for  saving  it  He  had  put  no  money  into  it 
himself,  and  whatever  he  could  have  gotten 
out  of  the  insurance  company  would  have 
been  dear  money.  The  above  testimony  re- 
lates to  the  motion  for  a  nonsuit 

Other  exceptions  relate  to  the  admission  of 
evidence  as  to  the  acts  of  the  bloodhound 
which  was  put  upon  the  trail  of  the  defend- 
ant Yearwood.  The  defendant  contended 
that  the  state  failed  to  lay  a  proper  founda- 
tion for  such  evidence,  and  that  the  dog  had 
failed  to  identify  Yearwood  as  the  criminal. 
The  witness  Dillingham  testified: 

*1  live  in  Asheville  and  am  a  plain  dothes 
policeman.  Some  dogs  are  kept  in  Asheville 
by  Chief  of  Police  John  Lyrle.  I  brought  the 
dog,  Joe,  out  here.  He  has  been  in  Asheville 
for  about  two  years  or  a  little  longer,  and  I 
have  been  handling  him  myself  a  little  over  12 
months.  He  is  an  Bhiglish  bloodhound.  I 
have  used  him  on  about  90  cases  since  I  have 
handled  him.  He  wiU  trail  nothing  bnt  a  ha- 
maa  being.  If  I  set  him  on  the  track  of  a 
human  being,  he  will  not  change  from  one  track 
to  another;  at  least  he  never  has  since  I  have 
been  handling  him.  I  have  run  86  or  87  cases 
with  Mm." 

The  owner  of  the  property  destroyed  at 
once  put  guards  about  the  burned  yards  to 
prevent  outsiders  from  confusing  the  tracks 
of  the  criminal.  The  fire  had  "run"  over  the 
fallen  leaves  about  the  yards  some  20  or  30 
steps.  When  Dillingham  came  with  his  dog, 
be  found  a  well-defined  track  in  a  damp  place 
near  the  margin  of  the  burnt  place.    He  put 


his  dog  on  that,  and  he  pursued  the  trail  t& 
the  other  burned  mill,  took  it  up  there  again, 
and  carried  it  to  the  house  of  O.  P.  Year- 
wood,  the  father  of  the  defendant  Swep.  The 
track  at  the  starting  point  where  it  was  fully 
defined  was  measured.  The  last  track  meas- 
ured along  the  trail  was  in  Yearwood's  field 
in  about  150  yards  from  his  house.  This 
agreed  with  the  first  measurement  Garfield 
Rhodes,  a  witness  for  the  state,  had  observed 
the  defendant  Swep  Yearwood  at  Chestnut 
Gap  the  afternoon  immediately  preceding  the 
fire.  •'When  I  first  saw  him,"  said  he,  'Tie 
was  coming  from  the  lumber,  trotting  or 
walking.  I  don't  know  whether  he  saw  me 
or  not.  This  was  between  sundown  and 
dark.  When  I  saw  him  he  turned  to  the 
left"  The  dog  followed  along  this  trail  and 
turned  ofiC^  where  ffwep  turned  off.  Swep  was 
suffering  from  the  mumps  that  night,  and 
Mills  stated: 

"During  the  tracking  the  dog  trailed  by  logs 
across  the  trail.  There  were  something  like 
three  or  four  of  them,  and  the  dog  went  around 
the  ends  of  them.** 

The  following  is  Mills'  account  of  what  the 
dog  did  when  they  arrived  at  Yearwood's 
house: 

"When  we  got  to  the  |iouse,  Mr.  Yearwood 
and  Mrs.  Yearwood  were  sitting  on  the  porch. 
We  went  up  to  them,  and  he  went  along  smell- 
ing the  floor  into  the  house,  and  scented  the 
beds  as  he  came  along  untH  he  came  to  the 
third  bed,  and  scented  good  at  that,  and  reared 
np  and  smelled  the  cover  of  the  bed,  and 
ran  his  nose  down  the  pillow  as  many  as  three 
times  and  made  a  sniffling  noise  with  his  nose. 
This  was  the  bed  I  saw  Swep  in  the  night  be- 
fore." 

Dillingham  stated: 

''At  the  house  Mr.  Mills  said  he  was.  satisfied, 
and  I  went  down  to  the  branch  and  got  some 
water,  and  had  no  more  dog  work.  We  loaded 
the  dog  back  in  the  wagon  and  carried  him 
across  the  mountain.  He  would  not  have  paid 
any  attention  to  the  man  we  had  been  trailing 
after  we  loaded  him  into  the  wagon." 

Mills  and  Birchfield  testified  to  a  conver- 
sation with  Swep  a  day  or  two  after  the 
burning  in  which  9wep  said,  ''I  understand 
I  burned  your  lumber,"  and  further  stated, 
"I  had  a  hard  time  burning  those  two  yards 
and  running  around  the  hillside  and  going 
into  the  house."  Birchfield  testified  in  the 
same  conversation  and  immediately  on  mak- 
ing this  statement  that  Swep  said  "he  was 
as  clear  as  me  or  Mills." 

There  are  some  exceptions  to  evidence  to 
be  noticed  hereafter.  Defendants  were  con- 
victed, and  appealed  from  the  Judgment 

M.  W.  Bell,  of  Murphy,  and  B.  L.  Phillips, 
of  Robbinsville,  for  appellants. 

James  S.  Manning,  Atty.  Gen.,  and  Frank 
I  Nash,  Asst  Atty.  Gen.,  for  the  State. 
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WAliKEiR,  J.  (after  stating  the  facts  as 
above).  [1, 2]  The  evidence  in  this  case  was 
certainly  sufficient  to  be  considered  by  the 
lury  upon  the  issue  as  to  defendants'  guilt, 
and  the  motion  for  a  nonsuit  was  properly 
disallowed.  The  question  as  to  the  competen- 
cy of  testimony  about  the  trailing  of  a  per- 
son suspected  of  guilt  by  bloodhounds  has 
been  thoroughly  well  settled  by  this  court, 
and  we  have  held  that,  under  certain  condi- 
tions, such  evidence  Is  admissible.  The  dog 
which  trailed  this  defendant  proved  his  own 
reliability.  The  subject  is  fully  treated  In 
State  V.  Mdver,  176  N.  0.  718,  96  S.  E.  902, 
and  cases  therein  cited.  A  case  which  comes 
very  near  to  a  perfect  likeness  of  this  one 
is  Richardson  v.  State,  145  Ala.  46,  41  South. 
82,  8  Ann.  Gas.  108,  where  it  was  held  that, 
under  proper  conditions,  It  is  permissible,  for 
the  purpose  of  connecting  a  defendant  with 
a  crime,  to  admit  evidence,  along  with  the 
other  circumstances,  that  dogs  trained  to 
track  human  beings  were  put  on  the  trail  at 
the  scene  of  the  crime,  where  circumstances 
or  evidence  tend  to  show  the  defendant  had 
been,  and  that  after  taking  the  trail  they 
went  thence  to  a  point  where  defendant  is 
shown  to  have  been  after  the  commission  of 
the  act. 

[3]  Where  such  evidence  is  proposed  to  be 
introduced,  it  would,  of  course,  be  proper  to 
allow  a  witness,  familiar  with  the  dogs  and 
accustomed  to  handling  them,  to  testify  that 
they  are  skilled  in  the  trailing  or  tracking  of 
men,  and  within  what  time,  after  the  making 
of  tracks,  the  dogs  would  take  up  and  follow 
the  tralL  The  court  committed  no  error  in 
allowing  the  witness  Townsend  to  testify 
along  these  lines — citing  Hodge  v.  State,  98 
Ala.  10,  13  South.  885,  39  Am.  St  Rep.  17; 
Simpson  v.  State,  111  Ala.  6,  20  South.  572 ; 
Littie  V.  State,  145  Ala.  662,  39  South.  674. 
Hodge  V.  State,  supra,  is  also  much  like  the 
case  at  bar.     Justice  McClellan  there  said: 

"We  are  of  the  opinion  that  the  fact  that 
the  dog,  trained  to  track  men,  as  shown'  in  the 
testimony,  was  put  on  the  tracks  at  the  scene 
of  the  homicide,  and,  'taking  the  trail'  so  to 
speak,  went  thence  to  defendant's  house,  where 
he,  the  defendant,  is  shown  to  have  been  that 
night  after  the  killing,  was  competent  to  go 
to  the  jury  for  consideration  by  them,  in  con- 
nection with  all  the  other  evidence,  as  a  cir- 
cumstance tending  to  connect  the  defendant 
with  the  crime,  and,  of  consequence,  that  the 
court  committed  no  error  in  refusing  to  ex- 
clude it" 

In  Parker  v.  State,  46  Tez.  Gr.  R.  461,  80 
S.  W.  1008, 106  Am.  St  Rep.  1021,  8  Ann.  Gas. 
893,  it  was  held  that,  if  a  human  track  as- 
sumed to  be  that  of  the  person  accused  of 
crime,  and  which  the  circumstances  In  evi- 
dence tend  to  show  was  his  track,  was  point- 
ed out  to  the  bloodhound  trained  in  trailing 
human  tracks,  and  such  dog  trailed  the  track 
from  where  it  was  pointed  out  to  him  to  the 


residence  of  the  accused,  some  mile  and  one- 
half  away,  and  the  course  of  his  pursuit  of 
such  tra(&  was  followed  by  witnesses,  who 
testified  that  the  dog  followed  this  same 
track,  which  they  described,  evidence  of  these 
facts  is  admissible  as  showing  a  circumstance 
connecting  the  accused  with  the  crime.  On 
the  trailing  of  one  accused  of  murder,  whose 
tracks  have  been  followed  by  a  bloodhound, 
a  witness  Is  competent  to  state  his  knowl- 
edge of,  and  experience  with,  such  dog  as  be- 
ing an  animal  trained  and  used  for  the  pur- 
pose of  running  down  human  beings.  A  case 
of  prominence  in  this  branch  of  the  law,  and 
frequently  cited,  is  Pedlgo  v.  Com.,  103  Ky. 
41,  44  S.  W.  143,  42  L.  R.  A.  432,  82  Am.  St 
Rep.  666,  where  it  was  held  that  testimony  as 
to  trailing  by  a  bloodhound  is  admissible 
where  it  is  established  by  the  testimony  of 
some  person  who  has  personal  knowledge  of 
the  fact  that  the  dog  in  question  has  acute- 
ness  of  scent  and  power  of  discrimination, 
and  has  been  trained  or  tested  in  the  track- 
ing of  human  beings,  and  It  appears  that  the 
dog  so  trained  and  tested  was  laid  on  the 
trail,  whether  visible  or  not,  at  a  point  where 
the  circumstances  tend  clearly  to  show  that 
the  guilty  party  has  been,  or  upon  a  track 
which  such  circumstances  indicate  to  have 
been  made  by  him.  .  The  same  court  held  In 
Denham  v.  Com.,  119  Ky.  508,  84  S.  W.  538, 
that  in  a  prosecution  for  crime  evidence  of 
the  trailing  of  defendant  by  blopdhounds, 
which  were  shown  to  have  been  of  good 
breeding,  and  to  have  been  carefully  trained 
in  tracking  men,  and  which  had  tracked  and 
aided  in  the  capture  of  many  criminals,  was 
admissible,  although  the  pedigree  of  the  dogs 
were  not  asked  about  or  stated  with  particu- 
larity. The  court  said  in  Davis  v.  State,  45 
Fla.  137-140,  35  South.  76,  77: 

'The  adjudged  cases  on  this  point  are  few, 
but  uniform  in  admitthig  such  evidence  under 
proper  conditions.  ♦  •  ♦  But  in  order  that 
such  testimony  be  admissible  there  must  be 
preliminary  proof  of  such  character  as  to  show 
that  reliance  may  reasonably  be  placed  upon 
the  accuracy  of  the  trailing  attempted  to  be 
proved.  There  should  first  be  testimony  from 
some  person  who  has  personal  knowledge  of 
the  fact  that  the  dog  used  has  an  acutenese  of 
scent  and  power  of  discrimination  which  have 
been  tested  in  the  tracking  of  human  beings. 
The  intelligence,  training,  and  purity  of  breed 
are  all  proper  matters  for  consideration  and 
determining  the  admissibility  of  such  evidence, 
as  is  also  the  behavior  of  the  dog  in  following 
the  track  pointed  out"--citing  authoritieB. 

We  have  referred  to  the  above  authorities 
specially,  because  their  facts  are  so  analo- 
gous to  those  of  the  case  in  hand.  But  the 
principle  is  so  well  settled  in  this  state  that 
it  is  much  too  late  now  to  question  it  The 
evidence  here  fully  complies  with  the  rnle  of 
admissibility,  as  stated  by  us.  There  is  evi- 
dence that  the  dog  which  was  set  on  the  trail 
was  an  English  bloodhound  of  established 
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reputation,  imd  had  been  trained  and  lian- 
died  by  its  owner  In  a  l^ge  number  of  cases 
where  human  beings  had  been  trailed.  The 
conduct  of  the  dog  was  somewhat  remark- 
able, and  indicated  that  he  was  competent 
and  well  fitted  for  the  pursuit  in  which  he 
was  employed.  The  defendant  Swep  Tear- 
wood  had  evidently  been  at  one  of  the  yards 
on  the  evening  of  the  fire,  and  was  seen  by 
others  on  his  way  back  to  his  home.  He  was 
not  traveling  the  ordinary  and  usual  route, 
near  the  gap,  but  deviated  therefrom,  and 
when  he  came  to  logs,  he  did  not  step  over 
them  but  went  around  the  ends,  and  the  dog 
pursued  the  identical  course  when  trailing 
him,  showing  that  his  scent  was  keen  and  dis- 
criminating. He  then  followed  his  tracks  to 
his  home,  and  to  that  part  of  the  bed  in 
which  he  had  slept  the  night  before,  and 
showed  by  his  action  and  conduct  that  he  had 
found  this  as  his  last  resting  place.  The  de- 
fendant was  not  pursued  further  because  the 
dog's  owner  and  trainer  deemed  It  unneces- 
sary. We  do  not  say  that  this  testimony  was 
at  all  conclusive,  but  it  disclosed  facts  and 
circumstances  sufficient  for  the  consideration 
of  the  Jury  in  connection  with  the  other  evi- 
dence in  the  case,  and  as  corroborative  there- 
of. State  V.  Moore,  129  N.  0.  494,  39  S.  E. 
626,  55  I/.  R.  A.  96,  and  State  v.  Norman,  153 
N.  C  592,  68  S.  B.  917,  relied  on  by  defend- 
ant, are  materially  different  from  the  deci- 
sions dted  by  us  and  from  this  case,  and  do 
not  apply. 

The  motion  to  nonsuit  was  properly  over- 
ruled as  to  both  def&Qdants,  because  there 
was  evidence  for  the  Jury  upon  the  question 
of  guilt  The  circumstances  connecting 
Tabor  with  the  commission  of  the  offense 
were  sufficiently  strong  for  submission  to  the 
Jury. 

[4]  We  have  reviewed  carefully  the  ques- 
tions of  evidence,  and  find  no  error  in  the 
Judge's  rulings  in  regard  to  it  What  was 
said  by  Yearwood's  mother  and  sister  was  but 
a  part  of  a  conversation  between  them,  G.  C. 
Mills,  and  Swep  Yearwood.  The  latter  must 
have  understood  the  significance  of  it,  and 
that  it  was  calculated  and  intended  to  pro- 
duce the  impression  upon  Mills  that  Swep 
was  ii;mocent  because  he  had  been  confined  to 
his  bed  for  two  days  and  nights,  and  therefore 
could  not  have  been  at  the  wood  or  lumber 
yards.  Mills  asked  the  defendant  If  he  had 
been  in  bed,  and  he  replied  that  he  had.  He 
was  seen  late  that  afternoon  coming  from  the 
lumber  yards  and  going  to  his  father's  house. 
This  apparent  deception  on  his  part  was  rele- 
rant  to  the  issue,  because  it  was  a  circum- 
stance tending  to  show  guilt    He  was  pre- 


'  tending  to  be  innocent  by  impliedly  asserting 
an  alibi,  when  there  was  evidence  that  there 
was  no  alibi,  as  he  had  actually  been  seen 
away  from  his  home  and  returning  to  it  that 
afternoon.  We  considered  a  similar  question 
in  State  v.  James  Lewis,  177  N.  C.  555,  98  S. 
E.  309,  and  it  was  there  held  that,  where  a 
prisoner  and  his  witnesses  have  testified,  for 
the  purpose  of  proving  an  alibi,  that  be  was 
sick  in  bed  for  a  period  of  time  extending 
over  two  weeks,  including  the  day  on  which 
the  rape  was  committed,  for  which  he  was 
being  tried.  It  is  competent,  in  order  to  con- 
tradict these  statements,  for  the  state  to  show 
that  during  that  time  he  was  several  times 
seen  apparently  well  and  going  about  at  other 
places.  The  defendant  in  this  case  can  hard« 
ly  be  heard  to  deny  that  his  conduct  on  this 
occasion  was  a  virtual  representation  that 
he  had  been  sick  and  in  bed  during  the  peri- 
od covering  the  afternoon  on  which  the 
burning  of  the  lumber  occurred. 

[6]  Unanswered  questions  are  not  legiti- 
mate subjects  of  exceptions,  unless  it  appears 
what  was  expected  to  be  proved,  or,  in  other 
Words,  what  the  answer  would  have  been  if  it 
has  been  admitted  by  the  court.  It  would  be 
useless  to  send  a  case  back  for  a  new  trial 
for  such  alleged  errors,  as  tlie  witness,  when 
again  questioned,  may  say  that  he  knows 
nothing  about  the  matter,  and,  if  so,  our 
labor  will  have  been  in  vain,  and  worse  it 
would  be,  for  we  would  have  uselessly  pro- 
longed litigation.  This  kind  of  exception  has 
frequently  been  disallowed.  It  is  said  in 
Gibson  V.  Terry,  176  N.  a  583,  97  S.  B.  486: 

"There  is  another  reason  why  the  exception 
cannot  be  sustained.  While  the  question  in- 
dicates what  the  defendant  was  endeavoring  to 
prove,  it  does  not  appear  in  the  case  on  appeal 
what  the  witness  would  have  testified  to.  He 
might  have  answered  'Yes'  or  'N.o.'  In  Knight 
V.  KiUebrew,  86  N.  G.  402,  the  court  says:  It 
is  a  settled  rule  that  error  cannot  be  assigned 
in  the  ruling  out  of  evidence  unless  it  is  dis- 
tinctly shown  what  the  evidence  was  in  order 
that  its  relevancy  may  appear,  and  that  a 
prejudice  has  arisen  from  its  rejection." 

Justice  Allen  dtes  Knight  t.  Killebrew,  su- 
pra, and  approves  the  quotation  therefrom  in 
Stout  V.  Turnpike  Co.,  157  N.  O.  367,  72  S.  B. 
993. 

There  are  several  other  exceptions  to  evi- 
dence, but  it  is  so  apparent  they  were  not 
well  taken,  we  wHl  not  discuss  them,  as  it 
would  protract  the  opinion  beyond  its  proper 
limits  without  any  corresponding  benefit 

We  have  carefully  scanned  the  record,  and 
no  error  is  found. 

No  error. 
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BUCHANAN  t.  OBANBERBY  FXmNACB 
CO.  (No.  510.) 

(Supreme  Court  of  North  Carolina.    Dec.  10, 

1919.) 

1.  BiABTEB  AITD  8EBTAMT  ^=»278(16)  —  EVI- 
DENCE  OF   NBGUGENT   INSPEOTION   OF  MINE. 

In  a  miner's  action  for  injuries  dne  to  the 
fan  of  a  rock,  evidence  that  his  companion  no- 
ticed the  defect  held  to  support  a  finding  that 
defendant  was  negligent  in  failing  to  properly 
in'spect  the  mine. 

2.  BiASIES  AND  SERVANT  «=»285(10)— CaUBK 
OF  ACOIDENT  QUESTION  FOB  JUBT. 

In  a  miner's  action  for  injuries  by  a  fall  of 
rock,  whether  the  rock  fell  from  a  part  of  the 
wall  which  had  been  scaled  or  from  a  section 
not  scaled  held,  under  the  evidence,  for  the 
jury. 

3.  BCASIBB  AND  SEBTANT  ^=>150(1)— DUTT  TO 
GIVE  WABNINO  OF  DANGBB. 

It  is  the  master's  duty,  when  he  discovers 
a  danger  of  which  the  servant  is  ignorant,  to 
give  him  reasonable  warning  of  the  same  so 
that  he  may  take  proper  care  of  himself. 

4.  liASTEB  AND  SEBVANT  ^s»226(2)  —  WHEN 
BISKS  OF  MASTEB'S  NEGLIGENCE  ASSUMED  BT 
SERVANT. 

A  servant  assumes  the  risks  arising  from 
the  master's  negligence  if^he  knows  of  the  de- 
fect from  which  they  arise  and  appreciates  the 
dangers. 

5.  MaSISB  and  SEBVANT  ^s>278(10)— SUFFI- 
OIENCT  OF  EVIDENCE  OF  MINE  OFEBATOB'S 
NEGLIGENCE. 

In  a  miner's  action  for  injuries  due  to  fall 
of  rock  striking  the  car  near  which  he  was 
standing,  evidence  of  negligence  held  to  sup- 
port verdict  in  his  favor. 

6.  Tbial  ^=3>281— Exception  to  instbuotion 
good  in  pabt  fails. 

Where  there  is  more  than  one  proposition 
embraced  by  that  portion  of  the  charge  to 
which  exception  is  taken,  and  any  one  of  them 
ia  correct,  the  exception  as  a  whole  will  fail. 

7.  Tbial  ^=:9252(1)  —  Refusal  of  instbuc- 
tions  not  based  on  evidence. 

Bequests  for  instructions  not  based  on  the 
evidence  are  properly  refused. 

8.  Tbial  ^==>256(1)  —  Necessity  of  bequest 
fob  mobe  explicit  instructions. 

If  instructions  to  the  jury  are  not  suffi- 
ciently full  and  explicit,  or  a  party  desires  any 
particular  phase  of  the  case  to  be  stated,  he 
should  submit  a  special  request  for  that  pur- 
pose. 

9.  Appeal  and  ebbob  €=»1064(4>— Habmless 
ebbob  as  to  form  of  instructions. 

In  miner's  action  for  personal  injuries  due 
to  a  fall  of  rock,  wherein  negligence  and  con- 
tributory negligence  were  in  issue,  an  instruc- 
tion directing  the  jury  to  ascertain  "what  the 
trouble  is"  held  harmless  error. 


Appeal  from  Superior  Court,  Avery  Coun- 
ty;  Long,  Judge. 

Action  by  Dan  Buchanan  against  the  Cran- 
berry Furnace  Company.  Judgment  for 
plaintiir,  and  defendant  appeals.    No  error. 

Plaintiff  alleged  that  he  was  employed  by 
defendant  as  a  "mucker"  in  its  mine,  and 
was  seriously  injured  by  the  falling  of  a  rock 
in  the  mine,  which  struck  his  muck,  or  dump 
car,  near  w^idh  he  was  standing  while  en- 
gaged in  his  work,  and  upset  the  same,  lift- 
ing it  on  one  of  its  ends,  and  that  the  car 
then  fell  on  him  and  broke  his  leg. 

Plaintiff  and  Ed.  Hughes  were  working  in 
the  mine  together  as  muckers.  They  had  tak- 
en in  a  car  the  morning  (hat  plaintiff  was  In- 
jured, loaded,  and  it  was  rolled  out  of  the 
mine  by  gravity,  then  returned  to  the  mine. 
When  they  reached  the  place  where  they 
were  to  reload,  they  were  told  to  scotch  the 
muck  car  and  wait  until  the  scaling  was  fin- 
i&ftied.  These  hands  were  subject  to  the  or- 
ders of  Greorge  Tolley,  who  was  foreman. 
Monnie  McCoury  was  walking  boss,  who  con- 
trolled the  foreman,  and  Rube  Cook  was 
scaling  boss.  All  of  them  were  superiors  of 
plaintiff  and  gave  him  orders.  Plaintiff  had 
worked  that  morning  In  safety  at  the  place 
where  the  rock  fell  on  him.  Rube  Cook  was 
scaling  a  part  of  the  roof,  but  there  was  evi- 
dence that  the  rock  fell  at  a  place  which  had 
already  been  scaled.  While  they  were  scal- 
ing, Ed.  Hughes  was  ordered  to  come  up  and 
hold  the  light,  which  he  did,  not  using  his 
own  but  another  lamp,  *and  while  standing 
there  he  said:  "There  is  a  rock  I  do  not  like 
the  looks  of."  Rube  Cook  punched  the  rock 
and  it  felL  It  struck  the  plaintiff's  car, 
standing  It  on  end,  and  the  car  then  fell  on 
plaintiff's  leg,  which  was  broken  by  the  fall 
and  seriously  injured.  The  plaintiff  was 
standing  about  five  feet  from  the  car  when  it 
struck  him.  He  testified  that  he  did  not  hear 
any  one  of  them  say  to  the  other  men, 
"Might  not  this  rock  hit  the  car?"  nor  did 
he  hear  any  one  say,  "You  had  better  get 
away;  might  not  this  rock  fall?"  and  noth- 
ing was  said  about  the  rock  that  he  heard. 
He  further  stated  that  Mr.  Cook  was  the 
scale  boss,  and  that  he  did  not  tell  them  to 
"get  out  of  the  way,"  but  merely  said, 
"Watdi  out,  boys,  they  are  scaling,"  and  he 
knew  what  It  meant  and  got  out  of  the  way. 
He  heard  some  one  say,  "All  right,  boys," 
while  he  was  standing  near  the  car  before 
the  rock  fell.    Ed.  Hughes  testified: 

"The  rock  that  fell  was  not  the  one  we  pris- 
ed out;  Rube  and  I  had  pulled  rocks  all  down 
to  this  rock,  but  had  not  followed  down  far 
enough  to  discern  it.  That  was  a  portion  of  the 
mine  that  had  been  scaled  earlier;  they  had 
scaled  down  and  left  this  rock.  That  portion 
of  the  mine  over  this  car  had  been  scaled 
earlier  in  the  morning;  we  had  worked  over 
that;    we  worked  under  that  the  first   time. 


^=3>For  other  casefl  see  same  topic  and  KEY-NUMBER  in  all  Ke7-Numbered  Digests  and  Indexes 
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I  do  not  know  how  long  I  have  worked  with 
Dan;  not  very  long;  Dan  was  aa  good  a  hand 
as  I  ever  met  with  on  Cranberry;  would  come 
as  near  doing  what  he  had  to  do  as  I  eyer 
found.  I  am  not  still  working  at  that  mine; 
I  have  not  worked  there  since  last  February, 
this  year.** 

There  was  much  more  evidence  of  a  like 
kind. 

The  defendant  did  not  introduce  any  evi- 
dence, bat  at  the  close  of  plaintifTs  testimo- 
By  It  asked  for  a  nonsuit*  which  was  refused, 
and  it  excepted. 

Defendant  also  asked  for  the  following  in- 
structions: 

"(1)  If  the  Jury  find  from  the  evidence  the 
facts  to  be  as  testified  to  by  the  plaintiff,  the 
plaintiff  is  guilty  of  contributory  negligence 
and  you  should  answer  the  second  issue  'Yes.' 

"(2)  If  you  find  from  the  greater  weight  of 
the  evidence  that  the  plaintiff  came  from  a 
place  of  safety  and  stood  by  and  looked  at  the 
scalers  scale  the  wall  out  of  curiosity,  and 
could  realize  the  danger  as  well  as  those  en- 
gaged in  the  scaling,  then  the  £ourt  charges 
you  that  this  would  constitute  contributory 
negligence  and  you  will  answer  the  second 
issue  TTes/" 

The  first  of  these  instructions  was  refused, 
and  the  second  was  modified,  as  follows: 

"Nothing  else  appearing,  the  court  gives 
you  that  instruction  as  prayed  by  the  defend- 
ant; that  is  to  say,  if  you  find  the  facts  as 
contended  for  by  the  defendant,  I  give  you  the 
instruction  as  prayed." 

The  Jury  returned  a  verdict  finding  plain- 
tiff was  injured  by  the  defendant's  negli- 
gence, that  there  was  no  contributory  negli- 
gence, and  assessed  the  damages.  Judgment, 
and  appeal  by  defendant 

J.  H.  Epps,  of  Jonesboro,  Tenn.,  J.  P. 
Johnson,  of  Johnson  City,  Tenn.,  F.  A.  Ldn- 
ney,  of  Boone,  and  Merrimon,  Adams  & 
Johnston,  of  Ai^eville,  for  appellant. 

Chas.  B.  Greene,  of  Bakersville,  W.  C.  New- 
land,  of  Lenoir,  and  S.  J.  Ervln,  of  Horgan- 
tcm,  for  appellee. 

WALKER,  J.  (after  stating  the  facts  as 
above).  It  is  apparent  from  the  argument  of 
this  case  that  the  real  question  is  as  to  the 
precise  duty  which  the  defendant  owed  to  the 
plaintiff  with  respect  to  the  safety  of  defend- 
ant while  at  his  work  and  the  duty  owing  by 
the  defendant  to  himself.  It  is  contended  by 
the  defendant's  counsel  that  the  master  is 
not  required  to  furnish  a  safe  place  for  his 
servant  to  perform  his  work,  and  this  is  true 
In  the  sense  that  he  does  not  insure  the  safe- 
ty of  his  servant.  The  true  measure  of  the 
master's  duty  and  obligation  to  his  servant 
bas  been  repeatedly  stated  by  this  court,  and 
corresponds  exactly  with  what  it  is  declared 
to  be  in  the  authorities  cited  by  the  defend- 
ant from  other  Jurisdictions.  We  will  refer 
to  one  or  two  of  them.  Take  the  case  of  Zei- 
genmeyer  v.  Cement  Co.,  113  Mo.  App.  830,  88 


S.  W.  13^141,  for  example.  The  court  held 
there  that  the  rule  as  to  a  safe  place  is  not 
applicable  to  every  state  of  facts,  nor  is  the 
principle  pertinent  in  every  case;  it  having 
one  well-defined  and  fully  established  excep- 
tion, which  is  that  the  master  is  not  required 
to  furnish  a  safe  place  in  which  his  servant 
is  to  work  where  danger  constantly  arises 
from  the  inherent  hazard  and  progress  of  the 
work  itself,  or  is  incident  to  it,  and  is  known 
to  the  servant.  When  the  principle  as  thus 
stated  by  that  learned  court  is  confined  with- 
in its  proper  limits,  and  is  correctly  applied 
to  the  facts  of  the  particular  case,  there  is  no 
fault  to  be  found  with  it  We  have  had  cas- 
es in  this  court  where  we  ruled  substantially 
to  the  same  effect,  but  they  are  based  upon 
the  reason  that  the  master  has  no  sufficient 
opportunity  to  discover  the  defect  in  the  ma- 
chinery, or  the  danger  of  the  place  for  the 
work,  and  the  servant  can  Just  as  easily  see 
the  danger,  when  it  appears,  as  the  master, 
and  is  aware  that  it  is  likely  to  arise  at  any 
time;  it  being  an  incident  of  the  particular 
work  in  whic^  he  is  engaged.  The  same  may 
be  said  of  other  propositions  on  which  the 
defendant  relies,  and  for  which  he  dtes 
Thompson  v.  California  Con.  Co.,  148  CaL  85, 
82  Pac.  367,  where  it  is  held  that  the  master 
is  not  an  insurer  of  his  servant's  safety,  and 
that  his  duty  to  furnish  him  with  a  safe 
place  to  work  is  not  an  absolute  one,  but  the 
obligation  is  performed  when  he  exercises  or- 
dinary care  to  provide  a  reasonably  safe 
place  in  which  to  do  the  work. 

We  undertook  in  Mincey  v.  Railroad  Co., 
161  N.  C.  467,  470,  471,  77  S.  B.  673,  675,  to 
state  the  rule  with  respect  to  both  tools  and 
appliances  to  be  used  by  the  servant  and 
place  to  work,  as  follows: 

''The  duty  of  the  master  to  provide  reason- 
ably safe  tools,  machinery,  and  place  to  work 
does  not  go  to  the  extent  of  a  guarantee  of 
safety  to  the  employ^,  but  does  require  that 
reasonable  care  and  precaution  be  taken  to  se- 
cure safety,  and  this  obligation,  which  is  posi- 
tive and  primary,  cannot  be  avoided  by  a  dele- 
gation of  it  to  others  for  its  performance.  The 
master's  duty,  though,  is  discharged  if  he  does 
exercise  reasonable  care  in  furnishing  suitable 
and  adequate  machinery  and  apparatus  to  the 
servant,  with  a  reasonably  safe  place  and 
structures  in  and  about  which  to  perform  the 
work,  and  in  keeping  and  maintaining  them  in 
such  condition  as  to  afford  reasonable  protec- 
tion to  the  servant  against  injury.  Railroad 
V.  Herbert,  116  U.  S.  642  [6  Sup.  Ct.  590,  29 
L.  Ed.  755];  Gardner  v.  Railroad,  150  U.  S. 
349  [14  Sup.  Ct  140,  37  L.  B4  1107];  Railroad 
V.  Baugfa,  149  U.  S.  868  [18  Sup.  Ct.  914,  87 
L.  Ed.  772];  Steamship  Co.  v.  Merchant,  188 
TJ.  S.  875  [10  Sup.  Ct  897,  88  L.  Ed.  656]. 
This  undertaking  on  the  part  of  the  master  is 
implied  from  the  contract  of  hiring  (Hough 
V.  Railroad.  100  U.  S.  218  [25  L.  Ed.  612]), 
and  if  he  fails  in  the  duty  of  precaution  and 
care  he  is  responsible  for  an  injury  caused  by 
a  defect  which  is  known  to  him  and  is  unknown 
to  the  servant  (Railroad  v.  McDade,  185  U.  S. 
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654  [10  Sup.  Gt  1044,  84  L.  Bd.  236]).  These 
principles  are  fully  supported  by  the  following 
cases  in  this  conrt,  and  apply  to  madiinery 
and  tools  or  implements  of  simple  as  well  aa 
complicated  constmctioo.  Twiddy  y.  Lumber 
Co.,  154  N.  O.  237  [70  S.  B.  282,  47  L.  R.  A. 
(N.  S.)  1361;  Reid  v.  Rees,  155  N.  0.  230 
[71  S.  E.  315]  (ladder  case);  Orr.v.  Telephone 
Co.,  130  N.  C.  627  [41  S.  E.  880] ;  s.  c.  on 
rehearing,  132  N.  C.  691  [44  S.  E.  401] ;  Avery 
V.  Lumber  Co.,  146  N.  C.  595  [60  S.  B.  646]; 
Cotton  V.  RaUroad,  149  N.  C.  227  [62  S.  E. 
1093] ;  Marks  ▼.  Cotton  Mills,  135  N.  C.  287 
r47  S.  B.  432] ;  West  v.  Tanning  Co.,  154  N. 
O.  44  [69  S.  B.  687];  Nail  v.  Brown,  160  N.  O. 
53S  [64  S.  B.  434];  and  Mercer  ▼.  Railroad, 
164  N.  C.  899  [70  S.  B.  742,  Ann.  Cas.  1912A, 
1002]  (hammer  case),  opinion  by  Justice  Allen; 
in  which  it  is  held  that  the  duty  of  inspection  of 
tools  and  appliances  does  not  extend  to  those 
of  simple  construction,  such  as  hammers,  chis- 
els, spades,  axes,  and  others  of  like  kind,  where 
the  employ^  is  assumed  to  have  equal  knowl- 
edge and  ability  with  the  master  for  discover- 
ing the  defect,  if  any.  He  is  required  to  use  it, 
and  therefore  is  in  a  better  situation  to  dis- 
cover the  imperfection  of  the  implement  and 
report  it  to  the  master  for  repair  or  the  sub- 
stitution of  a  new  one." 

After  referring  to  the  disttnctlon  as  to 
small  tools  or  implement8»  we  farther  said; 

"This  relaxation  of  the  rule  can  have  no  ap- 
plication to  a  defect  of  which  the  master  is  ac- 
tually cognizant,  and  which,  as  a  reasonable 
man,  he  should  appreciate  is  likely  to  result  in 
injury  to  one  using  the  implement  as  it  is  likely 
to  be  used,  and  which  is  neither  known  to  the 
employ^  nor  of  such  a  character  as  to  be  ap- 
parent from  the  observation  which  may  be 
expected  to  accompany  its  use.  In  such  case 
the  general  rule  of  negligence  is  fully  effective, 
and  the  master  who  knowingly  and  negligently 
exposes  his  employ^  to  a  peril  unknown  to  the 
latter  must  respond  for  the  damage  which 
results." 

We  stated  the  same  rule  substantially  In 
Marks  ▼.  Cotton  Mills,  supra,  where  it  was 
said: 

'*The  employer  does  not  guarantee  the  safety 
of  his  employes.  He  is  not  bound  to  furnish 
them  an  absolutely  safe  place  to  work  in,  but 
is  required  simply  to  use  reasonable  care  and 
prudence  in  providing  such  a  place.  •  *  • 
He  meets  the  requirements  of  the  law,  if  *  ^  * 
he  uses  that  degree  of  care  which  a  man  of 
ordinary  prudence  would  use,  having  regard  to 
his  own  safety.  ^  *  *  It  is  the  negligence 
of  the  employer  in  not  providing  for  his  em- 
ployes safe  machinery  and  a  reasonably  safe 
place  in  which  to  work  that  renders  him  liable 
for  any  resulting  injury  to  them.  •  •  •  The 
rule  which  calls  for  the  care  of  the  prudent 
man  is  in  such  cases  the  best  and  safest  one 
for  adoption.  It  is  perfectly  just  to  the  em- 
ploy6  and  not  unfair  to  his  employer,  and  is 
but  the  outgrowth  of  the  elementary  principle 
that  the  employ^,  with  certain  statutory  ex- 
ceptions, assumes  the  ordinary  risks  and  perils 
of  the  service  in  which  he  is  engaged,  but  not 
the  risk  of  his  employer's  negligehce.     When 


any  injury  to  him  results  from  one  of  the  ordi- 
nary risks  or  perils  of  the  service,  it  is  the 
misfortune  of  the  employ^,  and  he  must  bear 
the  loss,  it  being  damnum  abs<|ue  injuria;  but 
the  employer  must  take  care  that  ordinary 
risks  and  perils  of  the  employment  are  not 
increased  by  reason  of  any  omission  on  his 
part  to  provide  for  the  safety  of  his  employes. 
To  the  extent  that  he  fails  in  this  plain  duty,  he 
must  answer  to  his  employ^  for  any  injuries 
the  latter  may  sustain  which  are  proximately 
caused  by  his  negligence." 

The  above  cases,  decided  by  this  court,  will 
be  found,  when  properly  con^dered,  not  to  be 
at  variance  with  any  of  those  relied  on  by 
the  defendant 

It  has  been  held  by  this  court,  and  others, 
that  the  duty  of  providing  a  reasonably  safe 
place  where  the  servant  may  do  his  work  is 
a  primary  and  nondelegable  (me  of  the  mas- 
ter, and  is  illustrated  with  respect  to  mines 
by  the  case  of  Western  Coal  &  Mhiing  Co.  v. 
Ingraham,  70  Fed.  219,  17  C.  C.  A.  71,  where 
it  is  held  to  be  a  positive  duty  which  the 
owner  of  a  mine  owes  to  his  servants,  after 
the  mine  is  opened  and  timbered,  to  use  rea- 
sonable care  and  diligence  to  see  that  the 
timbers  are  properly  set,  and  to  keep  them  in 
proper  condition  and  repair,  and  for  this  pur- 
pose to  provide  a  competent  mining  boss  or 
foreman  to  make  timely  Inspections  of  the 
timbers,  walls,  and  roof  of  the  mine.  It  is 
an  absolute  duty  which  the  master  owes  his 
servant  to  exercise  reasonable  care  and  dili- 
gence to  provide  the  servant  with  a  reascNaa- 
bly  safe  place  to  work,  having  regard  to  the 
kind  of  work  and  the  conditions  under  which 
it  must  necessarily  be  performed;  and  when 
the  master,  instead  of  performing  this  duty 
in  person,  delegates  it  to  a  servant,  then  such 
servant  stands  in  the  place  of  the  master,  and 
his  negligence  Is  the  negligence  of  the  mas- 
ter. The  case  cites  many  authorities  to  the 
same  effect,  and  among  them  Railway  Go.  v. 
Jarvi,  10  U.  S.  App.  439,  3  a  C.  A.  433,  63 
Fed.  65,  where  it  is  said  with  reference  to 
work  in  mines  and  the  duty  of  the  owner  to 
his  employes: 

"It  is  the  duty  of  the  employer  to  exercise 
ordinary  care  to  provide  a  reasonably  safe  place 
in  which  his  employ^  may  perform  his  service. 
It  is  his  duty  to  use  diligence  to  keep  this 
place  in  a  reasonably  safe  condition,  so  that 
his  servant  may  not  be  exposed  to  unnecessary 
and  unreasonable  risks.  The  care  and  diligence 
required  of  the  master  is  such  as  a  reasonably 
prudent  man  would  exercise  under  like  circum- 
stances in  order  to  protect  his  servants  from 
injury.  It  must  be  commensurate  with  the 
character  of  the  service  required,  and  with  the 
dangers  that  a  reasonably  prudent  man  would 
apprehend  under  the  circumstances  of  each 
particular  case.  Obviously,  a  far  higher  de- 
gree of  care  and  diligence  is  demanded  of  the 
master  who  places  his  servant  at  work  digging 
coal  beneath  overhanging  masses  of  rock  and 
earth  In  a  mine  than  of  him  who  places  his  em- 
ploy4  on  the  surface  of  the  earth,  where  danger 
from  superincumbent  masses  is  not  to  be  ap« 
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prehended.  A  reasonably  prudent  man  wonld 
exercise  greater  care  and  watchfulness  in  the 
former  than  in  the  latter  case,  and  throughout 
an  the  Taried  occupations  of  mankind  the 
greater  the  danger  that  a  reasonably  intelli- 
gent and  prudent  man  would  apprehend  the 
higher  is  the  degree  of  care  and  diligence  the 
law  requires  of  the  master  in  the  protection  of 
the  servant.  For  a  failure  to  exercise  this 
care,  resulting  in  the  injury  of  the  employ^, 
the  employer  is  liable;  and  this  duty  and  lia- 
bility extend,  not  only  to  the  unreasonable  and 
unnecessary  risks  that  are  known  to  the  em- 
ployer, but  to  such  as  a  reasonably  prudent 
man  in  the  exercise  of  ordinary  diligence— 
diligence  proportionate  to  the  occasion— would 
have  known  and  apprehended." 

The  danger,  in  our  case,  arose  from  the  ex- 
plosions or  blasts  which  were  calculated  to 
loosen  the  dirt  and  rock  In  the  sides  and 
roof,  and  not  from  mere  natural  causes-.  And 
tQ  this  connection  the  case  of  Every  v.  Rains, 
84  Kan.  5^,  115  Pac.  114,  is  a  very  instruc- 
tive one.  There  it  was  held  that  it  is  not 
necessary  that  the  master  should  have  actual 
knowledge  of  the  defective  condition  of  a 
roof  in  a  mine  in  order  to  be  liable  for  a  per- 
sonal injury  to  an  employ^  by  the  falling  of 
a  fragment  therefrom,  if  in  the  exercise  of 
reasonable  care  the  defect  would  have  been 
known  and  the  resulting  injury  avoided.  To 
ascertain  the  condition  of  the  roof  in  a  drift 
of  a  lead  and  zinc  mine  the  operators  of  the 
mine  adopted  the  use  of  a  prod,  consisting  of 
a  piece  of  gas  pipe,  to  test  the  roof  and  dis- 
lodge loose  pieces  therefrom.  "Whether  the 
instrument  made  nse  of  and  the  method  and 
frequency  of  its  use  satisfied  the  requirement 
of  reasonable  care  on  the  part  of  the  master 
to  make  the  place  safe  for  the  i^rvantB  was, 
under  the  evidence,  a  question  of  fact  for  a 
Jury.  The  contention  of  the  defendants  that 
the  evidence  and  findings  of  the  jury  require 
the  court  to  hold,  as  matter  of  law,  that  the 
injured  employ^  assumed  the  risk  of  the  dan- 
ger by  which  he  lost  his  life  is  not  sustained. 
The  court  further  said: 

"It  was  the  duty  of  the  appellee  to  use  rea- 
sonable care  to  put  the  bank  in  a  condition  and 
keep  it  in  a  condition  which  would  render  the 
operation  of  cars  on  the  car  track  reasonably 
safe  from  all  caving  naturally  to  be  anticipated 
in  consequence  of  the  steam  shovel's  work; 
and  this  duty  required  that  the  bank  be  inspect- 
ed with  the  care  and  •  frequency  which  reason- 
able prudence  demanded,  under  aU  the  condi- 
tions presented"— citing  Griffin  v.  Brick  Co., 
84  Kan.  at  page  847,  114  Pac.  217,  40  L.  R. 
A.  (N.  S.)  1068. 

Both  cases  have  features  in  common  with 
this  one.  The  mines  were  constructed  In  prac- 
tically the  same  way,  and  the  operations 
were  similarly  conducted.  There  were  cars 
mn  by  gravity  one  way  and  the  plaintiffs 
were  hurt  by  rocks  falUng  from  the  roof. 
The  mines  were  operated  by  explosives, 
which  loosened  the  day  and  rock.  Any  de- 
fect, as  loose  overhanging  rocks,  if  not  dis- 


coverable by  an  inspection  with  the  naked 
eye,  could  have  been  by  prodding,  as  In  this 
case.  So  that  the  similarity  of  the  cases  eas- 
ily appears.  In  Every  t«  Rains,  the  court 
further  said: 

"That  the  defendants  did  not  know  of  the 
defect  will  not  excuse  them  if  in  the  exercise 
of  reasonable  care  it  would  have  been  discover- 
ed. ♦♦  •  The  evidence  tends  to  show  that 
the  defendants  knew  that  it  was  necessary  to 
inspect  this  roof  to  guard  against  such  injuries 
as  the  one  causing  the  death  of  Every,  and  it 
was  a  proper  question  for  a  jury^  under  the 
circumstances  presented,  whether  reasonable 
care  bad  been  exercised  in  making  the  inspec- 
tion. The  suggestion  that  the  laborer  could 
observe  the  defective  roof  as  weU  as  the  em- 
ployer is  not  persuasive.  It  was  not  the  duty 
of  the  laborer  to  make  inspection,  but  to  attend 
to  his  work,  while  it  was  the  duty  of  the  em- 
ployers to  exercise  proper  care  to  make  the 
place  reasonably  safe.  It  does  not  appear  that 
the  defect  was  open  to  the 'ordinary  observa- 
tion of  the  workmen  or  that  they  were  aware 
of  the  danger.  ^  *  *  It  is  insisted  that 
Every  assumed  the  risk  of  the  injury,  and  that 
this  is  shown  by  the  evidence  and  by  the  spe- 
cial findings.  It  is  said  tiiat  the  findings  show 
that  he  was  as  well  able  to  determine  whether 
the  drift  was  dangerous  as  all  others  who 
were  working  there.  This  may  be  true  and  yet 
the  defendants  may  be  liable.  The  risks  as- 
sumed by  a  servant  in  such  a  situation  are  stat- 
ed in  Griffin  v.  Brick  Co.,  ante  [84  Kan.]  p. 
847  [114  Pac.  217,  40  L.  B.  A.  (N.  S.)  1088], 
and  need  not  be  restated  here.  If  Every  knew 
that  proper  ibspection  had  not  been  made, 
there  is  no  finding  that  he  was  aware  of  the 
danger  arising  from  the  failure"--citing  au- 
thorities. 

And  again: 

''The  servant  does  not  accept  the  risks  of  un- 
known, latent,  unseen,  or  obscure  defects  or 
dangers,  such  as  the  servant  would  not  dis- 
cover by  the  exercise  of  ordinary  care  and  pru- 
dence, having  reference  to  his  situation,  but 
such  as  the  master  ought  to  discover  by  exer- 
cising the  duty  of  inspection  which  the  law 
puts  upon  him  to  the  end  of  seeing  that  the 
premises,  tools,  and  appliances  with  respect 
to  which  the  servant  is  required  to  labor  are 
in  a  reasonably  safe  condition"— citing  4 
Thompson,  Com.  on  Negligence,  §  4641;  Dea- 
ton  V.  Lumber  Co.,  165  N.  O.  560,  81  S.  E.  774. 

To  those  cases  may  be  added  Quincy  Goal 
Co.  V.  Hood,  Adm'r,  77  111.  68.  It  was  held 
hi  Ribich  v.  Smelting  Co.,  123  Mich.  401,  82 
N.  W.  279,  48  L.  R.  A.  649,  81  Am.  St  Rep. 
215«  that  where  extraordinary  risks  are  or 
may  be  encountered,  if  known  to  the  master, 
or  should  be  known  by  him,  the  servant 
should  be  warned  of  these,  their  character 
and  extent,  so  far  as  possible^  citing  Smith  v. 
Car  Works,  60  Mich.  501,  27  N.  W.  662,  i  Am. 
St.  Rep.  542.    It  has  been  held  that— 

"A  corporation  is  responsible  to  its  servants 
for  the  negligence  of  other  servants  intrusteo 
with  the  duty  of  providing  a  safe  place  in 
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which  to  work."*     1  Shearman  &  Bedfidd  on 
Negligence   (6th  Ed.)   p.  341,  i  205. 

The  oonrt,  when  speaking  of  title  duty  of 
mine  owners  to  their  employes,  said  in  Math- 
er V.  Rillston,  156  U.  S.  391,  15  Sup.  Ct.  464, 
39  L.  Ed.  464: 

"If  an  occupation  attended  with  danger  can 
be  prosecuted  by  proper  precautions  without 
fatal  results,  such  precautions  must  be  taken 
by  the  promoters  of  the  pursuit  or  employers 
of  laborers  thereon.  Liability  for  injuries  fol- 
lowing a  disregard  of  such  precautions  will 
otherwise  be  incurred,  and  this  fact  should  not 
be  lost  sight  of. 

'*A  master/'  says  the  same  court  in  Railroad 
Oo.  T.  Baugh,  149  U.  S.  868,  18  Sup.  Ct  9H 
37  L.  Ed.  772,  ''employing  a  servant  impliedly 
engages  with  him  that  the  place  in  which  he 
is  to  work  and  the  tools  or  machinery  with 
whidi  he  is  to  work,  or  by  which  he  is  to  be 
surrounded,  shall  be  reasonably  safe.  It  is  the 
master  who  is  to  provide  the  place  and  the 
tools  and  the  machinery,  and  when  he  employs 
one  to  enter  into  his  service  he  impliedly  says 
to  him  that  there  is  no  other  danger  in  the 
place,  the  tools,  and  the  machinery,  than  such 
as  is  obvious  and  necessary.  Of  course,  some 
places  of  work  and  some  kinds  of  machinery 
are  more  dangerous  than  others,  but  that  is 
something  which  inheres  in  the  thing  itself, 
which  is  a  matter  of  necessity,  and  cannot  be 
obviated.  But  within  such  limits  the  master 
who  provides  the  place,  the  tools,  and  the 
machinery  owes  a  positive  duty  to  his  employ^ 
in  respect  thereto.  That  positive  duty  does 
not  go  to  the  extent  of  a  guarantee  of  safety, 
but  it  does  require  that  reasonable  precau- 
tions be  taken  to  secure  safety,  and  it  matters 
not  to  the  employ^  by  whom  that  safety  is 
secured,  or  the  reasonable  precautions  there- 
for taken.  He  has  a  right  to  look  to  the  mas- 
ter for  the  discharge  of  that  duty,  and  if  the 
master,  instead  of  discharging  it  himself,  sees 
fit  to  have  it  attended  to  by  others,  that  does 
not  change  the  measure  of  obligation  to  the 
employ^,  or  the  latter's  right  to  insist  that 
reasonable  precaution  shall  be  taken  to  secure 
safety  in  these  respects.  Therefore  it  will  be 
seen  that  the  question  turns  rather  on  the 
character  of  the  act  than  on  the  relations  of 
the  employes  to  each  other.'* 

The  court  further  says  that  if  the  act  is 
one  done  in  the  discharge  of  some  positive 
duty  of  the  master  to  the  servant,  then  negli- 
gence in  the  act  is  the  negligence  of  the  mas- 
ter ;  but  if  it  be  not  one  in  the  discharge  of 
such  positive  duty,  then  there  should  be  some 
personal  wrong  on  the  part  of  the  employer 
before  he  is  held  liable  therefor.  3  Labatt's 
M.  &  S.  (2d  Ed.)  says,  at  section  1029  (page 
2727): 

"It  is  well  settled  that  an  employer  is  pre- 
sumed to  be  familiar  with  the  dangers,  latent 
as  well  as  patent,  ordinarily  accompanying  the 
business  in  which  he  is  engaged.  Such  knowl- 
edge is  imputed  to  him  on  the  ground  that  a 
person  who  combines  with  the  ordinary  meas- 


ures of  intelligence,  which  the  law  assumes 
every  responsible  dtisen  to  possess,  the  special 
acquirements  of  persons  engaged  in  the  given 
occupation,  cannot,  supposing  him  to  have  made 
a  reasonably  careful  use  of  his  fliculties,  fail  to 
understand  the  extent  and  nature  of  the  perils 
normally  incident  to  that  occupation.  This 
doctrine  requires  him  to  take  notice  of  the 
normal  characteristic  properties  of  the  material 
substances  which  he  uses,  and  the  physical  and 
mechanical  laws  which  operate  upon  them." 

And  at  page  2097  it  1b  said: 

"Where  the  servant  is  not  safeguarded  by 
immediate  abandonment  of  the  use  of  the  de- 
fective instrumentality,  or  by  its  immediate 
restoration  to  a  condition  of  normal  safety,  it 
is  clearly  the  duty  of  the  master  to  warn  the 
servant  of  the  danger  to  which  he  wiU  be  ex- 
posed, uxiless  he  is  known  to  have  received  in- 
formation as  to  tliis  from  other  sources." 

And  again,  at  section  1016   (page  2699): 

'The  circumstances  may  sometimes  be  such 
that  a  jury  would  be  justified  in  inferring  that 
he  ought  also  to  have  given  t3ie  servant  such 
instructions  as  would  have  enabled  him  to  pro- 
tect himself  more  effectually,  during  the  period 
which  was  to  elapse  before  the  dangerous  con- 
ditions could  be  remedied.  It  is  conceived, 
therefore,  that  the  true  principle  in  this  con- 
nection is  that,  under  the  drcomstances  sup- 
posed at  the  commencement  of  tliis  section,  the 
master  is  always  culpable  if  he  does  not  warn 
the  servant,  and  may  or  may  not  be  subject  to 
an  action  on  other  grounds,  even  though  he 
may  have  given  the  servant  adequate  warning." 

The  warning  must,  of  course,  be  reasonably 
sufficient  to  put  the  servant  on  his  guard  and 
so  as  to  enable  him  to  place  himself  beyond 
reach  of  the  danger.  Rodney  y.  S.  W.  Rail- 
road Co.,  127  Mo.  676,  28  S.  W.  887,  30  S.  W. 
150.    Labatt  fortiier  says  (volume  3,  S  1021): 

"It  is  well  settled  that  a  master  must  re- 
spond in  damages  for  an  injury  resulting  from 
abnormally  dangerous  conditions  of  the  exiat- 
ence  of  which  he  was  actually  aware.  This 
doctrine  is  immediately  dedudble  from  the 
general  principle  that  knowledge  is  an  essen- 
tial ingredient  of  negligence,  and  that  a  person 
is  always  held  liable  for  the  natural  and  proba- 
ble consequence  of  his  own  want  of  care." 

The  master's  knowledge  of  a  dangerous  de- 
fect in  the  place  of  work,  or  the  instrumen- 
talities thereof,  raises  this  duty  to  watu  his 
servant  This  is  a  natural  duty,  prompted 
by  a  sense  of  common  humanity. 

[1-3]  Applying  these  principles  to  Hie  facts 
in  hand,  we  find  that  the  defendant  had  reg- 
ularly inspected  the  side  walls  and  roof  of 
the  mine  after  a  blast  and  scaled  the  same 
to  remove  any  loose  or  overhanging  rock  be- 
fore the  mucking  of  the  mine  began.  The 
hands  were  not  usually  allowed  to  enter  the 
mine  until  this  was  done,  and  it  would  be  ex- 
posing them  to  an  unnecessary  danger  if 
they  bad  been  permitted  to  do  so^  for  the 


N.a) 


BUCHANAN  y.  ORANBERRT  FURNACB  00. 

(101  8.1L) 


623 


rocks  were  yery  large;   the  one  In  question 
weighing  nearly  a  ton.    The  morning  of  the 
accident  it  seems  that  the  inspection  and 
scaling  were  not  completed  when  the  hands 
entered  the  mine  with  the  cars  for  the  pur- 
pose of  removing  the  muck.     The  plaintiff 
and  Hughes  had,  earlier  in  the  day,  filled 
their  car  under  that  part  of  the  roof  from 
which  the  rock  fell  and  taken  it  out  of  the 
mine.     They  returned  and  were  ordered  to 
stop,  or  wait,  imtil  the  walls  were  scaled  and 
they  scotched  their  car  and  waited.    It  seems 
that  the  rock  first  attracted  the  attention  of 
Hughes,  who  had  been  ordered  to  come  with 
his  light    When  he  saw  it  he  said,  'There  is 
a  rock  I  do  not  like  the  looks  of."    This  was 
in  a  part  of  the  wall  where  an  inspection  had 
been  made  and  scaling  done.    If  Hughes  dis* 
covered,  when  he  first  saw  it,  that  the  rock 
was  in  a  dangerous  position  and  likely  to 
fall,  it  was  evidence  from  which  the  Jury 
might  reasonably  infer  th^t  the  inspection 
and  scaling  had  not  been  carefully  perform- 
ed, and  it  would  therefore  be  evidence  of  neg- 
'^-^nce;  for  inspection  is  one  of  the  master's 
mary  duties  to  his  servant,  and  cannot  be 
legated,  so  as  to  relieve  him  of  responsibil- 
'.    It  is  the  same  as  if  he  had  done  it  him- 
t    Whether  the  rock  fell  from  a  part  of 
3  wall  which  had  been  gone  over  that  mom- 
^  or  from  a  section  of  it  which  was  then 
Ing  scaled  was  a  questioii  for  the  Jury  up- 
the  evidence.     It  is  the  master's  duty, 
len  he  discovers  a  danger  of  which  the 
rvant  is  ignorant,  to  give  him  reasonable 
tming  of  the  same,  so  that  he  may  take 
)per  care  of  himself. 

'It  makes  no  difference  what  is  the  nature 
the  peculiar  peril,  or  whether  it  is  or  is  not 
fond  the  master's  control.     And  it  is  not 
ough  for  the  master  to  use  care  and  pains 
give  such  notice.    He  must  see  that  it  is 
tually  given.     If,  therefore,  he  fails  to  give 
ch   warning   in   terms   sufficiently   clear   to 
(1  the  attention  of  his  servants  to  a  peril  of 
which  he  is  or  ought  to  be  aware,  he  is  liable 
to  them  for  any  injury  which  they  suifer  there- 
by without  contributory  negligence.     Such  no- 
tice must  be  timely;   that  is,  given  in  sufficient 
time  to  enable  the  servant  to  profit  by  it.     It 
is  therefore  the  duty  of  the  master  to  give 
adequate  and  timely  warnings  of  changes  in 
the  situation,  involving  new  dangers."     1  Sh. 
A  Redf.  on  Negligence,  §  203,  and  note  6. 

Under  the  evidence,  the  Jury  could  have 
found  that  the  defendant  knew  of  this  dan- 
ger through  Hu^es,  and  that  the  servant  did 
not  know  of  it. and  was  not  properly  warned. 
Ekl.  Hughes  spoke  to  the  others  about  it,  but 
plaintiff  was  standing  some  15  feet  away, 
near  his  car,  and  Hughes  testified  that  he 
might  have  heard  his  remark,  thou^  it  was 
not  addressed  to  him,  if  he  was  listening. 
There  was  no  other  evidence  that  he  had 
heard  it,  nor  that  he  was  listening  at  the 
time,  and  the  plaintiff  said  that  he  did  not 
hear  it.    So  that  the  situation  is  a  simple 


one.  The  company  knew  of  the  danger 
through  those  placed  there  by  it  in  diarge  of 
the  work,  and  failed  to  properly  notify  the 
plaintiff,  as  the  Jury  could  have  found,  and 
no  doubt  did  find,  when  the  verdict  is  con- 
strued in  the  Ught  of  the  evidence  and  the 
charge,  as  should  be  done.  The  plaintiff  tes- 
tified that  it  was  the  custom  to  cry  out  "All 
right,"  when  they  had  finished  the  scaling, 
and  that  some  one  did  so ;  that  he  thought  it 
was  "all  right"  to  push  the  car  in  there  for 
loading.  He  did  so  and  stepped  back  to  his 
car  and  below  it,  and  waited  for  his  partner, 
Ed.  Hughes,  to  come  and  help  him,  and  "that 
was  the  last  he  knew,"  as  the  rock  then  fell 
from  the  roof  and  knocked  him  down. 

This  was  very  dangerous  work,  and  it  be- 
hooved the  master  to  exercise  that  degree  of 
care  which  the  situation,  known  to  him,  sug- 
gested as  reasonably  necessary  for  the  pro- 
tection of  his  servant,  and  which  a  man  of 
ordinary  prudence  would  have  taken  in  like 
circumstances.  It  is  evident,  and  We  think 
the  Jury  has  so  found,  that  the  plaintiff  was 
ignorant  of  his  unsafe  condition.  He  had 
worked  the  same  morning  and  safely  under 
the  same  rock  that  fell,  and  he  discovered  no 
defect  in  the  roof,  nor  had  the  inspector,  un- 
til Ed.  Hughes  came  up  with  the  light;  he 
was  standing  where  orders  had  placed  him 
and  stayed  there  in  the  full  consciousness  of 
being  safe,  though  it  proved  that  he  was 
really  within  the  zone  of  danger.  He  would 
have  gone  further  away  and  to  a  place  of  ab- 
solute safety,  as  we  must  suppose,  if  the 
master  had  performed  his  duty  and  made 
known  to  him  that  the  rock  was  likely  to 
fall,  after  he,  or  the  person  who  represented 
him,  had  acquired  knowledge  of  the  servant's 
perilous  position.  There  was  evidence  that 
the  inspector  was  n^ligent  in  not  discover- 
ing the  defect,  for  Ed.  Hu^es  noticed  It 
when  he  was  called  there  to  bring  the  lan- 
tern. 

[4]  A  servant  assumes  all  the  usual  and 
ordinary  risks  attendant  upon  his  employ- 
ment, not  including  risks  arising  from  negli- 
gence of  the  master,  and  he  assumes  the  lat- 
ter as  well  if  he  knows  of  the  defect  from 
which  they  arise  and  appreciates  the  dangers 
which  fiow  from  such  defects.  Fotherln- 
gill  V.  Washoe  Copper  Co.,  43  Mont.  485,  117 
Pac.  86.  But  he  did  not  know  of  this  defect, 
and  could  not  therefore  appreciate  the  dan- 
ger. 

[6]  We  are  of  the  opinion,  after  a  careful 
examination  of  the  case,  both  law  and  fact, 
that  there  was  ample  evidence  of  negligence 
to  support  the  verdict 

[6]  Exceptions  were  taken  to  the  charge  of 
the  court,  but  we  regard  it  as  free  from  er- 
ror. Most,  if  not  all,  of  the  objections  to  the 
charge  are  condemned  by  the  rule  that  where 
there  is  more  than  one  proposition  embraced 
by  that  portion  of  the  charge  to  which  ex- 
ception is  taken,  and   any  one  of  them  la 
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correct,  the  exertion  as  a  whole  will  fan. 
Quelch  V.  Futch,  175  N.  C.  694,  94  S.  H.  713, 
and  cases  cited.  As  an  example  of  this  class 
of  exceptions:  The  court  charged,  among 
other  things,  that  it  Is  not  the  dnty  of  the 
defendant  "to  insure  the  plaintiff  against 
any  possible  Injury."  We  do  not  presume  the 
defendant  would  except  to  such  an  Instruc- 
tion, and  yet  it  is  found  separately  stated 
among  others,  and  to  all  of  these  exceptions 
were  taken.  Some  of  the  exceptions  are  to 
the  statement  of  contentions,  which  we  will 
not  review  unless  the  statement  was  not  only 
erroneous  but  the  court's  attention  was  call- 
ed to  It  at  the  time,  when  the  Judge  had  op- 
portunity to  correct  the  mistake.  Mfg.  Co.  v. 
Bldg.  Co.,  177  N.  C.  103,  97  S.  B.  718 ;  Alex- 
ander V.  Cedar  Works,  177  N.  0. 138,  98  S.  B. 
312. 

[7]  The  modification  of  the  second  prayer 
for  instructions  as  to  contributory  negligence 
was  not .  erroneous.  The  court  should  not 
have  given  the  instruction  if  based  on  facts 
contrary  to  defendant's  contention,  for  in 
that  case  there  would  be  no  contributory 
negligence.  But  we  think  the  instruction 
might  well  have  been  refused,  as  the  evidence 
did  not  justify  it  without  amendment,  if  it 
was  justified  at  all.  The  second  request  for 
instructions  was  properly  refused,  as  the  evi- 
dence of  plaintiff  would  not  warrant  such  an 
instruction.  There  was  evidence  to  show 
freedom  ftom  negligence  on  the  part  of  plain- 
tiff. 

[8]  If  the  defendant  desired  an  instruction 
as  to  the  second  breaking  of  the  plaintiff's 
leg,  he  should  have  asked  for  it  This  was 
its  plain  duty.  Simmons  v.  Davenport,  140  N. 
C.  407,  53  S.  B.  225 ;  Potato  Co.  v.  Jeanette, 
174  N.  C.  237,  93  S.  B.  795;  Alexander  v. 
Cedar  Works,  177  N.  0. 187,  98  S.  B.  812.  In 
the  case  last  cited  we  said: 

"If  the  instructions  of  the  court  to  the  Jury 
were  not  sufficiently  fall  and  explicit,  or  plain- 
tiffs desired  any  particular  phase  of  the  case 
to  be  stated,  they  should  have  submitted  a  spe- 
cial request  for  what  they  wanted." 

The  judge  states  that  no  such  request  was 
made  in  this  case. 

The  motion  for  nonsuit  was  properly  over- 
ruled. 

[9]  The  other  exceptions  are  plainly  insuf- 
ficient to  cause  a  reversal.  Directing  the  Ju- 
ry to  ascertain  "what  tiie  trouble  is,"  must 
have  been  understood  by  them,  and  is  with- 
out any  harm  to  the  defendant  Besides, 
what  was  meant  was  afterwards  fully  ex- 
plained. This  exception  also  is  to  several 
propositions,  and  fails  under  the  rule  before 
stated. 

We  have  carefully  considered  this  case  in 
all  its  aspects,  and  find  no  error  in  the  rec- 
ord. 

No  error. 


(179  N.  C.  135) 

EBBNBB  et  al.  V..DTPBNDBRFBR. 
(No.  692.) 

(Supreme  Court  of  North  CaroUna.    Dee.  20, 

1919.) 

CONTBAOTS  €Is>304(2)^BbtSNTION  of  OPTIOIf 
NOT  AN  ACGEPTANCS  OF  PEBFOBMANGB  OF 
CONTRACT. 

Where  plaintiffs  orally  agreed  to  give  de- 
fendant an  option  for  $300,  but  neither  of  the 
options  tendered  were  in  accordance  with  the 
agreement,  so  that  defendant  rejected  both  and 
suggested  the  parties'  differences  be  settled  at 
a  conference,  which  was  never  had,  defendant 
is  not  liable  to  pay  the  $300  consideration  for 
the  Option,  though  he  did  not  return  the  second 
option  submitted  by  plaintiffs,  which  did  not 
constitute  a  ratification. 

Appeal  from  Superior  Court,  Jackson  Coon^ 
ty;  McBlvoy,  Judge. 

Action  by  J.  W.  Keener  and  another 
against  J.  W.  Difenderfer.  From  a  judgment 
for  defendant,  plaintifFs  appeaL    Affirmed. 

This  action  was  brought  to  recover  $300 
under  an  oral  contract  by  which  the  defend- 
ant agreed  to  pay  the  plaintiffs  said  sum  as  a 
consideration  for  an  option  on  the  idaintifls' 
mica  mine  for  90  days.  The  cause  was  re- 
ferred to  J.  B.  Morgan,  referee,  who  found 
the  facts  and  held  as  conclusions  of  law  that 
the  contract  was  one  relating  to  the  sale  of 
lands,  and  was  therefore  invalid  under  the 
statute  of  frauds,  and  also  that  the  option 
tendered  was  not  in  compliance  with  the  oral 
agreement.  The  referee's  findings  of  fact  and 
of  law  were  adopted  by  the  court  Judgment 
in  favor  of  defendant    Appeal  by  plalntiflfi. 

Felix  E.  Alley,  of  Waynesville,  for  appel- 
lants. 
Coleman  0.  Cowan,  of  Sylva,  for  ap^lee. 

CLARK,  0.  J.  The  referee  found  that  the 
plaintifCs  entered  into  an  oral  agreement  with 
the  defendant  whereby  they  agreed  to  exe- 
cute and  deliver  to  said  defendant  an  option 
on  their  mica  mine,  with  all  the  mining  priv- 
ileges, which  option  should  be  for  90  days 
and  for  the  price  of  $7,000.  For  said  option 
the  defendant  orally  agreed  to  pay  the  sum 
of  $300  if  the  defendant  should  elect  to  pur- 
chase, and,  if  not,  said  $300  to  be  the  prop- 
erty of  the  plaintiffs.  The  plaintiffs,  at  the 
written  request  of  the  defendant,  by  letter  Sep- 
tember 23, 1915,  executed  and  mailed  to  the  de> 
f endant  an  option  on  said  mica  property,  but 
it  differed  from  the  terms  specified  in  the 
oral  agreement  in  that  $7,5(X)  was  named  as 
the  price,  and  the  time  limited  for  the  option 
was  different  from  what  had  been  agreed 
upon.  The  defendant  notified  the  plaintiffa 
of  this  by  letter  October  1st,  who  immediate- 
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ly  executed  aiid  forwarded  oti  October  4th  an- 
other option  in  accordance  with  the  verbal 
agreement,  providing,  however,  terms  for  the 
payment  of  the  $7,000,  whereas  the  terms  of 
said  payment  had  not  been  d^b[iitely. agreed 
upon.  The  defendant  again  objected  that  the 
option  sent  was  in  this  respect  difTerent  from 
the  previous  agreement,  and  asked  that  the 
matter  rest  till  they  met.  Writing  from 
Philadelphia,  where  be  resided,  under  date 
of  October  13, 1915,  to  the  plaintiffs  at  Sylva, 
be  said  in  regard  to  this  second  option: 

"It  seems  that  the  terms  in  yomr  letter  oC 
the  4th  and  what  you  stated  to  me  when  in 
your  office  are  somewhat  conflicting;  however, 
I  think  it  would  be  a  better  plan  if  we  let  the 
matter  rest  until  I  go  to  Sylva,  which  wiH  be 
within  a  very  short  time.  We  can  take  the 
matter  up  in  detail  and  embody  our  conversa- 
tion in  the  option. 


>f 


To  this  letter  the  plaintiffs  assented  by  let- 
ter dated  October  18th  In  which  they  said : 

*1f  you  are  coming  to  Sylva  soon,  I  think  it 
«  better  plan  to  leave  the  matter  open  until 
you  come,  but  if  you  are  not  expecting  to  come 
within  a  reasonable  time,  then  the  thing  for 
ua  to  do  will  be  to  straighten  this  out  and  dose 
out  the  transaction.  Ton  see  the  way  it  stands 
at  present  there  is  nothing  definite  as  to  what 
.anybody  is  going  to  do.' 


tt 


It  is  true  the  referee  finds  that — 

''When  the  defendant  later  returned  to  Syl- 
va, he  did  not  go  to  the  plaintiffs  and  adjust 
their  differences,  but  retained  the  option  with- 
out further  complaint,  and  did  not  surrender  it 
^o  the  plaintiffs,  who  had  suspended  their  op- 
erations of  the  mine  so  that  the  defendant 
might  use  the  property  for  examination,  and  to 
test  it  In  accordance  with  the  option.^ 


t» 


The  defendant  has  not  paid  the  plaintiffs 
the  $300  and  has  not  exercised  the  option  to 
purchase  the  mine. 

The  findings  of  fact  by  the  referee,  approv- 
ed by  the  court,  show  that  neither  option  t&Or 
dered  was  in  accordance  with  the  terms  of 
the  agreement,  and  that  Ihe  parties  agreed 
to  leave  the  matter  open  until  these  differ- 
ences were  adjusted.  They  were  not  adjust- 
ed, and  the  minds  of  the  parties  have  not 
met.  The  defendant  promptly  notified  the 
plaintiffs  on  both  occasions  that  the  option 
was  not  in  accordance  with  the  terms  of  the 
oral  agreement.  The  fact  that  the  defend- 
ant did  not  return  the  second  option  of  itself 
was  not  a  ratification,  in  view  of  the  fact 
that  the  defendant  did  not  enter  upon  the 
mine  to  make  an  examination  and  test.  The 
parties  disagreed,  and  an  option  in  accord- 
ance with  the  verbal  agreement  not  having 
been  furnished,  and  that  tendered  not  hav" 
ing  been  accepted,  the  plaintiffs  cannot  re- 
cover. 

Aifirmed. 


(178  N.  C.  614) 

INQOLD  et  aL  r.  GITT  OF  HICKOBY  et  al. 

(No.  509.) 

(Supreme  Court  of  North  Carolina.    Dec  10, 

1919.) 


MUKIOXPAI.  C0BP0BATI0N8  ^S»347(l)— LlABIL- 
ITT  TO  ICATEBIALVBN  ON  FUBUO  OONTBAO- 
TOB^0    BOND    VIOIJLTXNO    BTATUTOBT    DIBEO- 

noN. 

Under  Laws  1913,  c.  150,  as  amended  by 
Laws  1915,  c.  191,  requiring  public  building 
contractor  to  give  bond  for  the  payment  of  all 
labor  and  material,  and  giving  laborers  and 
materialmen  a  right  to  sue  thereon,  a  provi- 
sion, in  a  bond  by  a  contractor  for  the  con- 
struction of  a  school  building  for  a  city,  that 
no  right  of  action  should  accrue  to  or  for  the 
use  or  benefit  of  any  one  other  than  the  city, 
is  in  violation  of  the  statute,  opposed  to  pub- 
lic policy,  and  does  not  prevent  a  materialman 
from  recovering  against  the  surety,  since  the 
statutory  provision  .may  not  be  waived  by 
agreement. 


Appeal  from  Superior  Court,  Catawba 
County;  Webb,  Judge. 

Action  by  F.  B.  Ingold  and  others  against 
the  C<ity  of  Hickory,  the  American  Surety 
Company  of  New  York,  and  Charles  A.  Kline. 
From  a  judgment  for  plaintiffs  against  the 
Surety  Company,  It  appeals.    AflSrmed. 

This  is  an  action  brought  by  the  plaintiff 
against  Charles  A.  Kline,  the  city  of  Hickory, 
and  the  American  Surety  Company  of  New 
Tork  for  material  furnished  to  the  defend- 
ant Chaa  A.  Kline  for  the  erection  of  a  school 
building  for  the  defendant  the  dty  of  Hick- 
ory. The  real  purpose  of  the  action  is  to 
hold  the  defendant  the  American  Surety  Ck>m- 
pany  liable  for  the  claims  of  the  plaintiffs, 
on  accoimt  and  by  virtue  of  a  bond  executed 
by  the  defendant  the  American  Surety  Com- 
pany to  the  defendant  the  city  of  Hickory  in 
the  sum  of  $3,500.  No  judgment  was  taken 
by  the  plaintiffs  against  the  defendant  Ohas. 
A.  Kline,  and  at  the  close  of  the  plaintiff's 
testimony  a  nonsuit  was  granted  by  the  court 
as  against  the  defendant  the  city  of  Hickory. 
There  was  judgment  for  the  plaintiffs  against 
the  defendant  the  American  Surety  Compa- 
ny of  New  York  for  $3,500,  the  amount  of 
the  bond  above  referred  to,  same  to  be  dis- 
charged upon  the  payment  of  the  plaintiffs' 
claims,  and  the  defendant  the  American  Sure- 
ty Company  appealed. 

The  defendant  Kline  entered  into  a  con- 
tract with  the  dty  of  Hickory  for  the  erec- 
tion of  a  school  building,  and  executed  a  bond 
to  the  dty  of  Hickory  with  the  American 
Surety  Company,  one  of  the  defendants  here- 
in, as  surety.  There  is  no  controversy  as  to 
the  amount  due  the  plaintiffs  for  materials 
furnished  to  erect  the  school  building.  The 
parts  of  the  bond  necessary  to  be  set  out  are 
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the  conditloDa  and  section  5,  which  are  as 
follows: 

Conditions  of  bond:  '*Now,  therefore,  the 
condition  of  this  obligation  is  such  that,  if 
the  principal  shall  indemnify  the  obligee 
against  any  loss  or  damage  directly  arising  by 
reason  of  the  failure  of  the  principal  to  faith- 
fully perform  and  discharge  his  duties  there- 
under, in  the  payment  and  satisfaction  of  all 
claims  and  liena  for  labor  and  material  fur- 
nished in  the  erection  of  said  building  under 
and  by  virtue  of  section  2020a,  page  2019, 
Gregory's  Supplement  to  Pell's  Revisal,  vol.  3, 
Session  North  Carolina  Legislature  1913,  and 
chapter  191,  Ijaws  of  1915,  and  shall  save 
harmless  and  fully  indemnify  the  obligee 
against  any  and  all  loss  that  may  accrue  for 
labor  or  material  under  and  by  virtue  of  the 
laws  of  North  Carolina,  then  this  obligation 
shall  be  void;  otherwise,  to  remain  in  full 
force  and  effect:  Provided,  however,  and  up- 
on the  following  express  conditions,  the  per- 
formance of  each  of  which  shall  be  a  condi- 
tion precedent  to  any  right  to  recovery  here- 
on." 

Section  5  of  bond:  "Fifth.  That  no  right  of 
action  shall  accrue  by  reason  hereof,  to  or 
for  the  use  or  benefit  of  any  one  other  than 
the  obligee  herein  named,  and  that  the  obliga- 
tion of  the  surety  is,  and  shall  be  construed 
strictly  as,  one  of  suretyship  only,  shall  be 
executed  by  the  prindpal  before  delivery,  and 
shall  not,  nor  shall  any  interest  therein,  or 
right  of  action  thereon,  be  assigned  without 
the  prior  consent,  in  writing,  of  the  surety/' 

The  defendant  moved  to  dismiss  the  action 
upon  the  ground  that  the  complaint  does  not 
state  a  cause  of  action  in  behalf  of  the  plain- 
tiffs, for  that:  (1)  No  one  can  sue  on  the  bond 
imder  section  5  except  the  city  of  Hickory, 
named  therein  as  obligee.  (2)  That  the  bond 
shows  on  its  face  it  was  not  executed  under 
section  2020a  of  Gregory's  Supplement,  be- 
cause the  penalty  is  only  $3,500,  when  it 
should  have  been  about  $6,500  under  this 
statuta  (3)  It  is  not  shown  the  dty  of 
Hickory  owes  the  contractor  anything,  and 
there  are  no  contractual  relations  between 
plaintiffs  and  defendant  (4)  That  plaintiffs 
did  not  give  the  notice  to  the  dty  required  by 
section  2020  of  BevisaL 

Harry  K.  Wolcott,  of  Norfolk,  Va.,  and 

Walter  C.  Feimster,  of  Newton,  for  appellant. 

A.  A.  Whitener,  of  Hickory,  for  appellees. 

ALLEN,  J.  The  public  policy  of  this  state, 
relating  to  claims  for  labor  done  and  mate- 
rials furnished.  Is  shown  in  Its  legislation, 
and  in  the  constant  effort  to  remedy  defects 
found  in  existing  law,  and  to  secure  the  pay- 
ment of  these  claims.  The  first  statute  (chap- 
ter 117,  Laws  1868-69)  regulated  the  filing 
and  enforcement  of  the  lien,  but  soon  after 
its  enactment — 

'*it  was  held  by  the  Suprem^  Court  that  no 
right  to  a  lien  was  conferred  by  the  statute, 
unless  there  was  a  contract,  express  or  im» 


plied,  with  the  owner»  creating  the  relation^ 
of  creditor  and  debtor  (Wilkie  v.  Bray,  71 
N.  C.  205),  and  as  a  result  subcontractors  were 
excluded  from  its  benefits,  because  they  had 
no  express  contract  with  the  owner,  and  none 
could  be  implied  from  the  use  of  the  ma- 
terials as  they  were  furnished  to  the  con- 
tractor,  and  under  the  express  contract  be- 
tween him  and  the  owner.  The  next  step 
was  the  act  to  give  subcontractors  a  lien 
(chapter  44,  Special  Session  of  1880),  which, 
with  the  act  amendatory  thereof  (chapter  67, 
Laws  1887),  is  now  sections  2019  to  2023,  in- 
clusive, of  the  Bevisal."  Mfg.  Co.  v.  Andrewe* 
165  N.  C.  292,  81  S.  E.  421,  Ann.  Cas.  1916A, 
763. 

These  statutes  have  been  repeatedly  sus- 
tained, but  their  operation  has  been  confined 
to  buildings  not  erected  for  a  public  use,  such 
as  schoolhouses,  etc.,  and  no  lien  can  be  se- 
cured  or  enforced  against  such  buildings^ 
Hardware  Co.  v.  Graded  Schools,  150  N.  C. 
680,  64  S.  E.  764^  134  Am.  St  Bep.  053,  17 
Ann.  Cas,  130,  and  other  cases. 

After  these  decisions  the  General  Assem- 
bly, for  the  purpose  of  supplying  the  defect, 
then  enacted  the  statute  now  before  us  (chap- 
ter 150,  Laws  1913,  as  amended  by  <diap- 
ter  191,  Laws  1915^  now  section  2020a  of 
Gregorys  Supplement),  which  Is  as  follows: 

'*Every  county,  dty,  town  or  other  munidpal 
corporation  which  shall  let  a  contract  for  the 
building,  repairing  or  altering  any  building, 
shall  require  the  contractor  for  such  work 
(when  the  contract  price  exceeds  tYe  hundred 
dollars)  to  execute  bond  with  one  or  more 
solvent  sureties  before  beginning  any  work 
under  said  contract,  payable  to  said  county, 
dty,  town  or  other  munidpal  corporation,  and 
conditioned  for  the  payment  of  all  labor  done 
on  and  material  and  supplies  furnished  for 
the  said  work.  •  •  •  Any  laborer  doings 
work  on  said  building  and  materialman  fur- 
nishing material  therefor  and  used  therein, 
shall  have  the  right  to  sue  on  said  bond,  the 
principal  and  sureties  thereof,  in  the  courta 
of  this  state  having  jurisdiction  of  the  amount 
of  said  bond,  and  any  number  of  laborers  or 
materialmen  whose  daims  are  unpaid  for 
work  done  and  material  furnished  in  said 
building,  shall  have  the  right  to  join  in  one 
suit  upon  said  bond  for  the  recovery  of  the 
amounts  due  them  respectively.' 


n 


The  statute  is  plain  and  leaves  no  reason 
for  construction.  It  requires  the  dty,  etc:,  to- 
take  a  bond,. with  surety,  ''conditioned  for 
the  payment  of  all  labor  done  on  and  mate- 
rial and  supplies  furnished  for  the  said 
work,"  and  it  provides  that  all  laborers  and 
materialmen  may  unite  in  one  action  *'to  sue^ 
on  said  bond.** 

The  defendant  is  not  only  presumed  tty 
know  the  law,  but  it  has  substantially  incor- 
porated the  statute  in  the  bond  by  reference 
to  it,  and  to  permit  it  to  insert  stipulations 
which  would  destroy  its  legal  effect,  or  to- 
hold  that  slight  deviatibns  as  to  form  Inval- 
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idate  the  bond,  would  put  it  In  the  power  of 
dties,  etc,  erecting  public  buildings,  and  the 
surety  company,  to  defeat  the  purpose  of  the 
statute  by  contract,  in  the  absence  of  the  la- 
borer and  materialman,  for  whose  benefit  the 
statute  was  passed. 

"A  person  may  lawfully  waive  by  agreement 
the  benefit  of  a  statutory  proyision.  But 
there  is  an  imputed  exception  to  this  general 
rule  in  the  case  of  a  statutory  provision 
whose  waiver  would  violate  public  policy  ex- 
pressed therein,  or  where  rights  of  third  par- 
ties which  the  statute  was  intended  to  pro- 
tect are  involved."  9  Qye.  480,  quoted  with 
approval  in  Lumber  Co.  v.  Johnson,  177  N.  0. 
49,  97  S.  B.  732. 

This  authority  is  conclusive  against  the  de- 
fendant upon  its  principal  defense  under  sec- 
tion 5  of  the  bond,  which  is  not  only  opposed 
to  the  public  policy  of  the  state,  as  declared 
in  various  legislative  acts,  but  also  in  direct 
violation  of  the  statute.  The  language  of  the 
court  in  Armstrong  v.  Insurance  Co.,  95 
Mich.  139,  54  N.  W.  637,  approved  in  Gazzam 
V.  Insurance  Ca,  155  N.  C.  338,  71  S.  B.  434, 
Ann.  Cas.  1912C,  362,  in  reference  to  a  stand- 
ard policy  of  insurance,  is  very  pertinent  to 
the  present  controversy.   The  court  said: 

««In  using  the  word  *void'  the  Legislature 
certainly  did  not  contemplate  that  an  insur- 
ance company  might  insert  a  dause  not  pro- 
vided for  in  the  standard  policy,  receive  premi- 
ums year  after  year  upon  it,  and,  when  Iobs 
occurs,  say  to  the  insured.  Tour  policy  is  void, 
because  we  inserted  a  clause  in  it  contrary 
to  the  law  of  Michigan.'  Such  a  result  would 
be  a  reproach  upon  the  Legislature  and  the 
law.  The  law,  so  construed,  instead  of  operat- 
ing to  protect  the  insured,  would  aiford  the 
surest  means  to  oppress  and  defraud  them, 
and  time  defeat  the  very  object  the  Legisla- 
ture had  in  view." 

"The  law  would  be  false  to  itself,  if  it 
allowed  a  contract  to  be  enforced  in  the 
courts  against  the  intent  and  express  provi- 
sions of  the  law."  Cansler  v.  Penland,  125 
N.  C.  580,  34  S.  S.  683,  48  L.  B.  A.  44L 

There  is  no  requirement  in  the  statute  as 
to  notice^  and  no  point  seems  to  have  been 
made  in  reference  thereto  on  the  trial,  but  it 
appears  that  the  dty  of  Hickory,  the  obligee 
in  the  bond,  knew  of  all  labor  done  and  ma- 
terials furnished,  and  as  to  a  part  of  the 
plaintiffs  at  least  itemized  monthly  state- 
ments were  furnished  the  dty,  when  the  dty 
manager  gave  assurance  there  was  suffident 
money  due  the  contractor  to  pay  all  the 
claims,  and  that  the  surety  company  was 
promptly  notified  of  these  daims  as  required 
by  the  bond.  The  contract  of  the  defendant 
is  to  pay  the  materialmen  and  laborers,  and 
it  must  be  held  to  its  obligation. 

The  assignments  of  error  do  not  conform  fo 
our  rules,  except  the  one  to  the  refusal  to 
dismiss  the  action;    but,  as  this  raises  the 
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prindpal  questions  discussed  in  the  briefs, 
we  have  considered  the  whole  record,  and 
find  no  error. 
No  error. 


(179  N.  C.  14) 

BYNUM  et  aL  v.  BYNUM.    (No.  366.) 

(Supreme  Court  of  North  Carolina.     Dec  20, 

1919.) 

1.  Ck)UBT8  ^S9l7— COUBT  HAS  JXTBISniGTION  TO 
MAKE  DEOBESS  AJTrSCTINO  THE  STATUS  OF 
HEAL   PBOPEBTT   BT   PB00EBDINO8   QUASI   IN 


A  court  having  Jurisdiction  has  power,  by 
proceedings  Quasi  in  rem  and  upon  observing 
the  statutory  methods  as  to  serviot  of  process, 
to  make  valid  decrees  affecting  the  status,  con- 
dition, and  ownership  of  real  property  situate 
within  the  state,  and  it  may  in  proper  instances 
make  the  same  effective  both  against  nonresi- 
dents and  persons  unimown. 

2.  PABTinOlf  ^=»61'SeBVIGE  BT  PUBLICATIOlf 
UPON  PABTIE8  NONBESIDENT  OB  UNKNOWN 
SUFFICIENT. 

Where,  in  spedal  proceedings  for  partition, 
summons  was  returned  as  not  served  and  the 
petition  alleged  that  the  defendant  not  served 
had  not  been  heard  from  for  20  or  30  years  and 
was  dead,  praying  an  adjudication  to  that  cdfect, 
which  was  made,  and  after  part  of  the  property 
was  sold  service  of  process  by  publicatiou  was 
had  to  make  good  the  title  of  the  purchaser, 
such  publication  was  suffident  as  to  nonresi- 
dents and  parties  unimown,  in  view  of  Bevisal 
1905,  H  507,  449,  414,  relating  to  bringing  in 
new  parties,  sections  442-448,  et  seq.,  and  chap- 
ter 59,  relating  to  service  of  process  on  nonresi- 
dents, and  of  section  2490,  expressly  authorising 
persons  unknown  to  be  Joined  by  publication. 

3.  Pabtition  ^=:>111(1)— Disposition  of  pbo- 

CEEDS    of    sale    WHEBB    UNKNOWN    PABTDBS 
ABE  INTEBESTEU. 

While  under  Revisal  1905,  H  2485-2520,  re- 
lating to  partition  and  sale  of  real  property,  the 
court  may  direct  sale  and  conveyance  of  the  ti- 
tle to  the  purchaser,  it  may  not  enter  a  decree 
destroying  or  invalidating  the  claim  or  interest 
of  a  nonresident  or  his  unknown  heirs;  section 
2516  expressly  providing  that  the  court  shall  by 
its  decree  provide  that  the  share  of  any  party 
when  an  infant,  married  woman,  nonresident,  or 
whose  name  is  unknown*  shall  be  invested  or  se- 
cured. 

4.  Pabtition  ^=:>51  — Coubt  has  poweb  to 
convey  valin  titcb  whebe  unknown  pab- 
tie8  abe  bebved  bt  publication. 

Revisal  1905»  i  2516,  providing  that  the 
court  upon  sale  of  property  of  nonresidents  or 
parties  unknown  shall  protebt  their  interest,  does 
not  interfere  with  the  power  of  the  court  to  make 
a  valid  conveyance  of  the  title  to  the  property 
sold  in  partition,  where  service  by  publication  is 
had  upon  such  unknown  parties. 

Appeal    from    Superior    Court,    Forsyth 
County;   McElroy,  Judge. 
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Special  proceedings  for  partition  by  Jotm 
Byntim  and  others  against  Benjamin  Bynnm. 
From  the  Judgment  directing  payment  of  the 
purchase  money  after  sale  of  the  land^  P. 
Huber  Hanes  appeals.    Affirmed. 

The  question  presented  arose  on  a  motion 
to  collect  the  purchase  money,  under  sec- 
tion 1524  of  Revlsal,  from  P.  Huber  Hanes, 
who  had  bid  off  a  portion  of  the  property  at 
a  Judicial  sale  of  same,  held  under  a  dea*ee 
In  the  cause,  and  the  facts  relevant  to  the 
Inquiry  and  agreed  upon  by  the  parties  are 
as  follows: 

'This  was  a  special  proceeding  for  parti- 
tion, begun  before  the  clerk  of  the  superior 
com^  of  Forsyth  county,  by  summons  issued 
as  above,  on  the  0th  day  of  October,  1918,  re- 
turnable before  said  derk  on  the  2l8t  day  of 
October,  1918. 

"Said  summons  was,  on  the  9th  day  of  Oc« 
tober,  1918,  returned  by  the  sheriff  of  For- 
syth county,  indorsed  as  follows:  'Not  served. 
The  defendants  not  to  be  found  la  Forsyth 
county.* 

"On  January  9,  1919,  the  petition  was  filed 
in  said  cause,  setting  forth  that  the  plaintiffs, 
together  with  the  defendant,  were  all  the  heirs 
at  law  of  H.  W.  Bynum. 

"This  petition,  among  other  things,  asserted 
that  Benjamin  Bynum  had  not  been  heard  from 
for  20  or  30  years,  and  was  dead.  Said  peti- 
tion then  proceeded  to  allege  the  interest  of 
the  plaintiffs  in  the  land,  and  prayed  that  Ben- 
jamin Bynum  .be  adjudicated  dead  without 
heirs,  and  that  a  decree  be  made,  directing  the 
lands  therein  described  to  be  sold. 

'Thereupon  the  clerk  took  certain  testimony, 
touching  the  question  of  the  whereabouts  and 
existence  of  Benjamin  Bynum,  and  on  January 
24,  1919,  found  that  Benjamin  Bynum  had  not 
been  heard  from  for  more  than  20  years,  and 
that  he  was  dead,  intestate  without  issue,  and 
also  found  the  interest  in  said  lands  to  be  al- 
together in  the  plaintiffs,  and  ordered  and  di- 
rected the  appointment  of  a  commissioner  and 
sale  of  'said  land.  Said  sale  was  had,  at 
which  sale  the  respondent,  P.  Huber  Hanes, 
was  the  purchaser,  at  $14,000.  Said  sale  was 
confirmed  on  May  7,  1919. 

"At  or  about  this  stage  of  the  proceedings, 
the  purchaser  was  advised  that  the  title  which 
the  commissioners  offered  him  was  defective 
for  the  reason  that  there  was  no  service  of 
process  upon  Benjamin  Bynum  in  life,  and 
that  the  court  was  without  authority  to  adju- 
dicate him  dead  without  issue,  and  said  pur- 
chaser declined  to  take  the  title,  unless  and 
until  this  alleged  deficiency  and  defects  were 
remedied. 

"On  May  23,  1919,  by  an  affidavit  filed  in  the 
cause,  service  of  process  by  publication  was 
asked  to  be  had  on  Bjenjamin  Bynum,  if  living, 
and  if  dead  upon  his  heirs,  if  any,  whose  names 
and  whereabouts  were  said  to  be  unknown. 
On  June  10th  the  derk  of  the  superior  court 
signed  an  order  of  publication  requiring  his 
heirs,  whose  names  were  unknown,  to  likewise 
appear  before  said  clerk  on  July  10,  1919. 

"PobMcation  of  process  was  had  as  will  ap- 
pear in  the  transcript  of  the  record. 

"On  September  17..  1919,  upon  an  affidavit 


filed,  a  motion  was  made  and  notice  was  serv- 
ed on  P.  Huber  Hanes  to  show  cause  why  he 
should  not  pay  to  the  commissioner  the  pur- 
chase price  and  take  a  deed  therefor. 

"To  this  notice,  on  October  17,  1919,  the  said 
P.  Huber  Hanes  filed  an  answer,  wherein  he 
stated,  upon  information  and  belief,  that  the 
title  offered  by  the  commissioner  was  not  a 
good  and  valid  title,  because  the  record  as 
made  does  not  pass  the  interest  of  the  said 
Benjamin  Bynum,  If  living,  and,  if  dead,  of 
any  children  that  he  may  have  left,  and  aver- 
ring that  the  court  did  not  have  the  authority 
and  jurisdiction  to  adjudicate  the  death  of  Ben- 
jamin Bynum,  and  averring  that  the  said  court 
was  without  authority  and  jurisdiction  to  bring 
in  the  heirs  at  law  of  said  Benjamin  Bynum,  by 
publication  of  summons." 

The  court,  affirming  the  action  of  the  derk, 
entered  Judgment  that  the  commissioner 
could  make  a  good  title  and  the  purchaser 
comply  with  his  bid.  From  such/ Judgment, 
the  purchaser,  having  duly  excepted,  ap- 
pealed. 

Manly,  Hendren  &  Womble^  of  Winston- 
Salem,  for  appellant. 

Lindsay  Patterson,  of  Winston-Salem,  for 
appellee. 

HOKB,  J.  (after  stating  the  facts  as 
above).  [1]  The  power  of  a  court  having  Ju- 
risdiction, by  proceedings  quasi  in  rem  and 
observtng  the  statutory  methods  as  to  serv- 
ice of  process,  to  make  valid  decrees  affect- 
ing the  status,  condition,  and  ownership  of 
real  property,  situate  within  the  state,  is 
fully  recognized  with  us,  and,  in  proper  in- 
stances the  same  may  be  made  efCective  both 
against  nonresidents  and  persons  unknown. 
Lawrence  v.  Hardy,  151  N.  O.  123,  66  S.  B. 
766,  134  Am.  St  Rep.  976 ;  Vlck  v.  Ploumey, 
147  N.  O.  209.  60  S.  E.  978;  Bernhardt  v. 
Brown,  118  N.  O.  701,  24  S.  E.  527,  715,  36 
L.  H.  A.  402.  In  Vlck  v.  Floumey,  the  gen- 
eral principle  Is  stated  as  follows: 

'The  courts  of  this  state  have  Jurisdiction  of 
the  persons  of  nonresident  defendants  to  the 
extent  required  in  proceedings  in  rem  or  quasi 
in  rem,  when  personal  service  is  made  by  com- 
plying with  the  requirements  of  Revisal,  f  448, 
and  the  property  is  situated  here.' 


t> 


And  in  Lawrence  v.  Hardy,  as  applied  to 
a  sale  under  partition  proceedings,  it  was 
held  that— 

"Our  courts  have  general  power,  in  follow- 
ing the  provisions  of  Revisal,  {  2490,  relating 
to  the  service  of  process  by  publication,  to  ac- 
quire jurisdiction  and  make  decrees  aiffecting 
the  condition  and  ownership  of  real  property 
situate  within  the  state,  1.  e.,  in  proceedings 
quasi  in  rem ;  and  this  section  is  not  subversive 
of  the  'due  process'  clause  of  the  Constitution." 

And  under  our  liberal  procedure  applica- 
ble, the  essential  and  proper  parties  to  a 
valid  disposition  of  the  cause  may  be 
brought  in  pending  the  litigation^  or  even^ 
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represent  them  and  look  after  their  interests, 
and  this  should  in  most  instances  be  done.  If 
these  interests  are  known  to  exist,  or  there  is 
good  reason  to  believe  that  they  do,  a  sufScient 
amount  of  the  fund  should  be  retained  to  sat- 
isfy such  claims  and  be  invested  or  settled  so 
that  it  may  be  forthcoming  when*  called  for. 
This  the  statute  expressly  requires  (Revisal, 
§  2516),  and,  if  there  is  promise  of  success, 
further  effort  can  and  should  be  made  to  as- 
certain and  notiify  the  rightfnl  owners;  but  the 
policy  of  the  law  is,  and  has  always  been,  that 
our  lands  shall  pass  into  the  possession  of 
home  owners,  and  with  assured  and  unincum- 
bered title,  and  this  wise  and  beneficial  pur- 
pose should  not  be  prevented  or  seriously  hin- 
dered because  in  rare  and  exceptional  instances- 
a  wrong  may  be  possible.*' 

There  is  no  error  in  the  record,  and  the 
judgment,  directing  payment  of  the  purchase 
money.  Is  affirmed. 

Affirmed. 


after  Judgment,  and  where  the  interest  of 
such  parties  is  pre^ented  by  amendment,  or 
sufficiently  appears  from  ^e  pleadings  al- 
ready filed,  the  proceedings  will  bind  to  the 
extent  of  the  Jurisdictional  authority  of  the 
court  having  the  matter  before  it.  Bevisal, 
§{  507,  449,  414,  etc.  In  our  General  Stat- 
utes, ample  provision  is  made  for  service  of 
process  on  nonresidents.  Revlsal,  {§  442- 
448  et  seq.,  and,  under  chapter  59  of  Revlsal, 
for  partition  and  sale  of  real  property.  In 
section  2490,  it  is  expressly  enacted  that 
persons  unknown  may  be  made  parties  by 
publication  when  they  are  interested  in  the 
property  and  their  names  are  unknown  and 
cannot,  after  due  diligence,  be  ascertained, 
eta 

[2-4]  From  a  perusal  of  the  petition  and 
facts  in  evidence,  it  appears  that,  under  this 
statute,  proper  publication  has  been  made 
for  nonresidents  and  parties  unknown; 
their  interest  is  fully  disclosed  in  the  plead- 
ings, and,  under  the  prlnqiples  heretofore 
stated,  there  is  no  reason  why  the  deed  of 
the  commissioner,  who  has  sold  the  property 
under  a  decree  in  the  cause,  is  not  in  a  posi- 
tion to  convey  a  good  title.  From  an  exam- 
ination of  the  statute  under  which  the  pro- 
ceedings was  had,  Bevisal,  c.  69,  it  would 
seem  that,  while  the  court  is  authorized  to 
direct  sale  and  conveyance  of  the  title  to 
the  purchaser,  it  is  without  power  to  enter 
a  decree  destrosring  or  invalidating  the 
claim  or  interest  of  Benjamin  Bynum  or  his 
unknown  heirs.  Section  2516  of  the  act  ex- 
pressly provides  that  the  court  shall,  by  its 
decree,  provide  that  the  share  of  any  party 
to  the  proceedings,  when  an  infant,  married 
woman,  etc.,  nonresident,  or  whose  names 
are  unknown  shall  be  invested  or  secured 
for  such  party  or  his  real  representative,  etc 
This,  as  stated,  in  no  wise  interferes  with 
power  to  free  the  title  and  make  a  valid 
conveyance  of  the  same. 

The  court  having  Jurisdiction  of  the  juir- 
ties  and  the  subject-matter,  to  that  extent 
and  for  that  purpose,  the  proper  care  and 
distribution  of  the  proceeds  is  not  of  con- 
cern to  the  purchaser.  Dawson  v.  Wood, 
177  N.  C."158,  98  S.  B.  459;  Pendleton  v. 
Williams,  175  N.  C.  248,  95  S.  B.  500. 

In  the  final  decree,  however,  the  court,  act- 
ing under  the  statute  shall  make  such  pro- 
vision for  the  disposition  of  this  interest  as 
tlie  right  and  justice  of  the  case  may  re- 
quire. Speaking  to  this  matter  in  Lawrence 
▼.  Hardy,  supra,  a  case  that  is  to  (i  great 
extent  decisive  of  the  questions  presented  in 
this  appeal,  the  court  said: 

"A  court  dealing  with  the  matter  should  al- 
ways be  properly  careful  of  the  rights  and  in- 
terests of  the  parties  who  are  only  so  by  rea- 
son of  constructive  service.    If  such  rights  are        ,         ,    ^         «       ^        /m       x     «  w 
questioned  or  assailed,  the  statute  provides  that       ^VPeal  from    Superior   Court,   Bancombe 
some  disinterested  person  may  be  appointed  to  |  County ;  Finley,  Judge. 
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(Supreme  Court  of  North  Carolina.     Dec  20, 

1919.) 

1.  Justices  or  thk  peacs  ^=s>40— Jxtbisuio- 

TION  BY  SEBVICE  WITHIN  COUNTY  UPON  NON- 
RESIDENT. 

Since  Bevisal  1905,  {  1447,  merely  forbids 
a  justice  from  issuing  process  in  a  civil  action 
beyond  his  county,  a  defendant  may  be  served 
with  summons  within  the  county,  giving  the 
justice's  court  jurisdiction  of  his  person,  al- 
though he  is  not  a  resident  of  the  county. 

2.  Bbokbbs  ^=:>44— Bxpudiation  or  ulabii.* 

ITY  BY  PBZNCIPAL  AFTEB  SEBVICBS  BENDEBBD. 

Where  the  principal  does  not  deny  his  lia- 
bility to  his  broker  for  commissions  until  after 
the  lease  which  is  the  basis  thereof  has  been 
made,  the  broker  is  entitled  to  compensation. 

3.  Tbial  ^=9296(2)— Ebbob  in    instbuotion 
IN  bbokbb*b  action  fob  ooioassiaN  cubed 

BY    OTHSB   INSTBUCnONS. 

In  a  broker's  action  for  commissions  on  a 
lease  of  hospital  property  to  the  government, 
an  instruction  that  the  broker  'would  not  for- 
feit his  commission  because  the  owner  has 
sought  to  "fortify  his  evasion  of  liability  by 
telling  the  broker  after  the  rendition  of  the 
service  that  he  would  pay  no*  commission''  if 
he  sold  at  a  certain  price,  if  error,  heM  harm- 
less in  view  of  other  instructions  given. 

4.  Bbokbbs  ^=»86(4)— Evidence  as  to  pbo- 

OUBINO  CAUSE  OF  LEASE  CONTBACT. 

In  a  broker's  action  for  commission  based 
upon  a  lease  of  defendant's  premises  to  the  Unit- 
ed States  government  for  hospital  purposes^  evi- 
dence held  to  show  that  the  broker  was  the 
procuring  cause  of  the  lease,  notwithstanding 
that  it  was  consummated  by  defendant  himself. 
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Action  by  Jolm  M.  Campbell  against  B.  J. 
Sloan.  Judgment  for  plaintiff,  and  defendant 
appeals.   No  error. 

This  action  was  brought  by  plaintiff  to  re- 
cover comn^issions  on  rent  collected  by  de- 
fendant from  the  United  States  on  the  Hay- 
wood White  Sulphur  Springs  property,  lo- 
cated near  Waynesyille,  and  only  involyes 
commissions  on  the  rent  for  U  days  in  March, 
1918,  and  for  the  month  of  April,  1918.  No 
rent  had  been  collected  by  defendant  for  the 
subsequent  months  at  the  time  the  summons 
was  issued,  but  he  had  received  rent  for  13 
months  at  the  time  of  the  trial  in  the  supe- 
rior court  of  this  case. 

Plaintiff,  a  licensed  real  estate  dealer  in 
the  city  of  Asheville,  believing  that  the  gov- 
ernment would  rent  defendant's  property  for 
hospital  purposes,  wrote  a  letter  to  defend* 
ant's  son,  with  a  request  that  it  be  delivered 
to  his  father,  calling  attention  to  the  possi- 
bility, and  requesting  full  information  and 
data  to  be  presented  to  the  pr<^)er  authori- 
ties. The  descriptive  matter  was  sent  by  de- 
fendant to  plaintiff  the  following  day,  with  a 
letter  stating  that  defendant  would,  at  the 
time  of  the  receipt  of  the  rental,  pay  the 
plaintiff  a  commission  of  6  per  cent,  thereof, 
if  the  lease  was  made.  When  plaintiff  re- 
ceived defendant's  letter,  he  telephoned  to 
defendant  and  requested  him  to  come  to 
Asheville  on  the  next  train,  so  he  could  go 
with  plaintiff  to  Washington,  and  the  latter 
would  there  offer  the  property  to  the  War 
Department.  Defendant  came  to  Asheville, 
dined  with  plaintiff,  and  they  left  on  the  next 
train  for  Washington.  Arriving  there,  plain- 
tiff and  defendant  went  to  the  aS&ce  of  Con- 
gitessman  Weaver,  and  plaintiff  secured  the 
assistance  of  him  In  obtaining  an  interview 
with  Maj.  Edgar  King  at  the  War  Depart- 
ment, and  the  proposal  for  the  leasing  of  the 
White  Sulphur  Springs  property  at  $400  a 
month  for  hospital  purposes,  or  a  sale  at  $60,- 
000,  was  submitted  to  Maj.  King,  who  said 
"he  was  glad  to  rec^ve  the  proposal  and 
would  take  it  .up."  Plaintiff  and  defendant 
remained  in  Washington  two  or  three  days, 
during  which  time  the  fdrmer  again  saw  Maj. 
King  and  was  assured  that  "they  would  take 
it  up  and  see  what  could  be  done  and  advise 
later."  Plaintiff  and  defendant  then  return- 
ed to  their  homes,  and  plaintiff  continued  to 
correspond  with  Maj.  King  and  Congressman 
Weaver  in  regard  to  the  matter,  but  was  un- 
able to  get  a  representative  of  the  govern- 
ment to  examine  the  property.  He  also  talk- 
ed with  Maj.  Adams,  of  Asheville,  on  differ- 
ent occasions,  and  finally  wrote  to  the  Sec- 
retary of  War  and  "told  him  that  he  was 
not  getting  fair  treatment  in  regard  to  the 
Sulphur  Springs  property,"  as  he  "couldn't 
get  them  to  come  and  see  the  property,"  and 
that>— 


i«i 


If  they  would  send  a  man  to  examine  the 
Sulphur  Springs  property,  he  knew  it  was  what 
he  had  represented  it  to  be." 

The  next   thing  that  occurred  was  that 
Maj.  Adams  called  plaintiff  and  told  him  that 
Maj.  Bruns,  who  had  been  sent  by  Gen.  Gor- 
gas  to  examine  the  Sulphur  Springs  property, 
was  then  in  his  office,  and  requested  plain- 
tiff to  have  defendant  come  to  Asheville  for 
a    conference   in   Maj.   Adams'   office  at   8 
o'clock  that  night     Maj.   Bruns  requested 
Maj.  Adams  to  get  in  communication  with 
plaintiff,  so  that  plaintiff  could  notify  the 
defendant    to    be   present   at   the    meeting. 
Plaintiff  then  telephoned  the  defendant  and 
told  him  of  the  conversation  with  Maj.  Ad- 
ams,  but   advised   defendant   not   to   come 
to   Asheville,   but   to   stay   in   Waynesville 
in  order  to  force  Maj.  Bruns  to  go  there^ 
"so  that  he  could  see  the  property."    Plain- 
tiff said  to  defendant,  "We  have  tried  to  get 
these  people  over  to  see  the  property,  so  it 
will  be  a  good  thing  for  you  to  stay  where 
you  are,  and  let  them  come  out  there,"  and 
suggested,  if  defendant  came  to  AshevUle, 
Maj.  Bruns  would  probably  go  back  and  nev- 
er see  the  property.    Plaintiff  then  telephon- 
ed Maj.  Adams  and  told  him  that  defendant 
would  not  come  to  Asheville  and  that  Maj. 
Bruns   would   have   to   go  to   Waynesville. 
Maj.  Bruns  went  to  Wajniesville  the  follow- 
ing morning  and  leased  the  property  from  de- 
fendant at  $10,000  a  year,  with  the  under- 
standing that  defendant  would  make  certain 
improvements  to  the  property,  the  rent  being 
increased  to  cover  the  cost  of  such  Improve- 
ments, and  because  the  property  was  used  for 
tubercular  patients.    On  the  day  after  Maj. 
Bruns  went  to  Waynesville,  plaintiff  wrote  to 
defendant  telling  him  that  he  allowed  Maj. 
Bruns  to  go  to  Waynesville  alone,  saying: 

"I  think  he  feds  I  rather  forced  him  out 
there,  but  it  was  the  only  thing  to  do." 

Defendant  replied  the  following  day,  stat- 
ing that  the  trade  had  been  made  by  himself, 
and  he  did  not  consider  that  plaintiff  had 
anything  to  do  with  it. 

While  plaintiff  and  defendant,  were  in 
Washington,  plaintiff  left  with  Maj.  King 
full  information  and  descriptive  matter  re- 
lating to  the  Sulphur  Springs  property.  On 
February  8,  1918,  Rr.  Raoul,  proprietor  of 
the  Manor  in  Asheville,  telephoned  to  defend- 
ant and  suggested  that  defendant  send  a  tel- 
egram to  Gen.  Gorgas  and  offer  the  White 
Sulphur  Springs  property  to  the  government 
for  a  tuberculosis  hospital,  and  defendant 
did  so  on  the  same  day,  and  in  his  telegram 
said  **for  further  description  refer  to  Major 
Edgar  King's  ffles."  Prior  to  that  date,  de- 
fendant received  a  letter  from  Maj.  King  in 
regard  to  the  tender  by  defendant  of  the 
Haywood  White  Sulphur  Springs  property 
for  hospital' purposes,  in  which  Maj.  King 
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stated,  "It  does  not  meet  any  present  need  of 
the  department"  On  February  11«  1918>  Gen, 
Gorgas  wired  the  defendant  that  an  officer 
had  been  ordered  to  inspect  the  property. 
Plaintiff  paid  all  of  his  expenses  to  Washing* 
ton  and  return,  and  was  never  noticed  by  de- 
fendant that  be  would  not  be  paid  for  his  ef- 
forts imtil  the  lease  was  practically  consum- 
mated. 

Defendant  testified  that  the  most  he  ever 
received  for  his  property  as  rental,  prior  to 
his  lease  to  the  government,  was  $2,500  a 
year;  that  he  offered  it  to  the  government 
for  a  ''convalescent  hospital"  at  $4,800  a  year. 
Plaintiff  testified  that  the  offer  was  for  "hos- 
pital purposes,"  without  restrictions,  and  it 
is  so  stated  in  a  letter  from  Maj.  King  to  de- 
fendant. Plaintiff  leased  it  to  the  govern- 
ment at  $10,000  a  year  for  a  temporary  tu- 
berculosis hospital.  The  property  was  vacat- 
ed by  the  government  in  June,  1919,  and  it 
was  conducted  as  a  hotel  during  the  summer 
season  of  1919  by  the  same  tenant  and  at  the 
same  rental  as  before  the  government  took 
charge.  The  defendant,  when  the  property 
was  returned  to  him,  received  with  it  a  Red 
Gross  building  and  other  improvements  put 
iiI>on  the  property  by  the  government,  in  ad- 
dition to  repairs  and  improvements  made  by 
defendant  and  for  which  the  government  paid 
as  part  of  the  rent.  Plaintiff  was  the  only 
person  who  communicated  with  any  repre- 
sentative of  the  government  in  regard  to  leas- 
ing defendant's  property  prior  to  the  time 
MaJ.  Bruns  was  sent  to  Asheville,  except  that 
defendant  sent  a  telegram  to  Gen,  Gorgas. 

The  following  appears  in  the  charge  of  the 
court: 

"The  defendant  asked  the  court  to  give  yon 
the  following  instructions,  which  was  done: 

"(1)  Unless  the  jury  find  from  the  testimony 
that  the  plaintiff  was  the  real  and  procuring 
cause  of  leasing  the  property,  they  will  an- 
swer the  issue,  'Nothing.' 

"(2)  If  the  jury  find  from  the  testimony  that 
the  proposal  of  December  18th  was  refused  by 
the  government,  and  that  afterwards  the  de- 
fendant took  up  the  matter  and  proposed  to 
lease  the  property  for  a  tuberculosis  hospital, 
and  that  the  lease  was  made  through  the  de- 
fendant's efforts,  and  not  as  a  result  of  plain- 
tiff's efforts  as  otherwise  explained  to  you,  then 
you  wUl  answer  this  issue,  'Nothing.' 

"(3)  If  the  jury  find  from  the  testimony  that 
the  proposal  of  December  15th  was  for  a  con- 
valescent hospital,  and  that  the  same  was  de- 
clined by  the  government,  and  that  afterwards 
defendant  proposed  to  lease  the  property  for  a 
tuberculosis  hospital  and  did  so  lease  It,  then 
they  will  answer  the  issue,  'Nothing,'  provided 
the  plaintiff  was  not  the  procuring  cause  in  the 
final  trade." 

The  court  further  charged  the  jury: 

"It  depends  ui>on  what  position  the  plaintiff 
occupied  in  this  last  trade.  If  you  find  from 
the  evidence  that  the  original  trade,  in  which  it 
is  admitted  that  tl^e  plaintiff  was  the  defend- 
ants broker  and  agent,  failed  to  be  oonsum- 


matod  and  that  It  dosed  the  matter,  and  that 
the  plaintiff  thereafter  was  not  acting  as  the 
agent  of  the  defendant,  and  a  trade  subsequent 
to  this  took  place,  then  I  charge  you  that,  if 
you  find  that  to  be  the  ease,  and  the  agency  was 
terminated,  then  you  will  answer  this  issue, 
'Nothing.'  But  if  you  find,  after  the  admission 
of  the  parties,  that  the  plaintiff  was  the  agent 
and  broker  of  the  defendant,  and  that  he  started 
the  negotiations  with  the  government  and  the 
defendant,  and  that  those  negotiations  were 
pending,  and  that  he  was  tiie  moving,  or  procur- 
ing, cause  of  the  lease,  and  that  the  negotiations 
had  not  been  broken  off,  and  that  he  was  still 
acting  as  the  agent  of  the  defendant,  then 
yon  win  answer  that  issue,  'Tes,'  and  give  such 
amount  as  you  determine  from  this  testimony 
the  plaintiff  is  entitled  to  recover.  Se  it  is  a 
question  as  to  whether  or  not  he  was  acting 
as  the  agent  of  the  defendant,  as  to  whether 
or  not  there  were  two  definite  contracts,  in  one 
of  which  the  plaintiff  was  the  agent  of  the  de- 
fendant, and  in  the  other  of  which  he  had 
nothing  to  do  with  it,  and  was  not  his  agent, 
and  the  defendant  acted  on  his  own  initiative." 

The  court  then  stated  the  omtentions  of 
the  parties. 

Verdict  and  judgment  for  plaintiff.  De- 
fendant appealed. 

Martin,  Rollins  &  Wright,  of  Asheville,  for 
appellant 
Mark  W.  Brown,  of  Asheville,  for  appellee. 

WALKER,  J.  (after  stating  the  facts  as 
above).  [1]  The  defendant  was  served  with 
the  sununons  in  Buncoqibe  county,  and  con- 
tends that  this  did  not  give  the  justice's 
court,  where  the  action  was  originally  com- 
menced, any  jurisdiction  of  his  person,  as  he 
lived  in  Haywood  county.  There  is  nothinj^ 
in  this  objection,  as  the  statute  only  forbids 
a  justice  from  issuing  process  in  a  civil  ac- 
tion beyond  his  county.  Revisal,  |  1447; 
Austin  V.  Lewis,  156  N.  a  461,  72  S.  E.  493. 

The  other  question  relates  to  the  merits, 
and  calls  for  a  consideration  of  the  evidence 
and  the  charge  of  the  court  upon  the  issue  as 
to  defendant's  liability. 

It  is  apparent  the  case  involved  largely  the 
question  of  fact  whether  the  plaintiff,  as  bro- 
ker of  the  defendant,  brought  the  parties  to- 
gether for  the  purpose  of  making  the  con- 
tract of  lease.  There  was  evidence  tending 
to  show  that  the  plaintiff  started  the  nego- 
tiations between  them  and  was  employed  by 
the  defendant  to  assist  him  in  the  matter,  be- 
cause of  his  special  skill  in  the  business  of 
selling  and  leasing  property;  he  being  a  real 
estate  broker,  having  his  business  office  in  the 
dty  of  Asheville.  There  can  be  no  question 
that  the  plaintiff  would  be  entitled  to  his 
commissions,  if  the  lease  had  been  effected 
at,  or  before,  the  time  when  the  government 
officer,  Maj.  King,  wrote  that  the  property 
"would  not  meet  any  present  need  of  the  de- 
partment." The  defendant  contends  that  he- 
had  no  communication  with  plaintiff,  between* 
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December  15^  1917,  and  February  8,  1918, 
when  defendant  addressed,  a  letter  to  MaJ. 
-(Jen.  Gorgas,  wbo  was  Surgeon  General  of  the 
Army  and  stationed  at  Washington,  D.  C, 
<ralllng  his  attention  to  the  Sulphur  Springs 
Hotel  at  WajmesTille,  N.  O.,  as  a  suitable 
building  for  tuberculosis  patients,  while 
plaintiff  contended  that  he  continued  to  act 
for  the  defendant  up  to  the  very  time  when 
the  trade  was  closed  with  the  government  for 
a  lease  of  the  property,  upon  the  conditions 
specified  in  the  above  statement  of  the  case. 
One  of  the  principal  controversies  between 
the  parties  is  whether  plaintiff  was  retained 
to  lease  the  property  as  a  hospital  for  con- 
valescents only,  at  $4,800  per  annum,  or  as  a 
hospital  ^nerally,  that  is,  for  all  kinds  of 
patients,  without  restriction  to  convalescents, 
the  place  finally  being  leased  for  tubercular 
patients,  at  $10,000,  with  certain  stipulations 
as  to.  Improvements  to  be  made  by  the  de- 
fendant and  a  Bed  Gross  building  to  be  erect- 
ed by  the  government  Defendant's  improve- 
ments cost  him  between  ¥4>000  and  $5^000; 
the  Red  Gross  building  cost  $12,000,  and  he 
bought  it  for  $1,100.  Defendant  therefore 
contends  that  this  was  an  entirely  new  con« 
tract  proposed  and  initiated  by  him,  in  his 
letter  of  February  8,  1918,  to  Gen.  Gorgas, 
and  thereafter  conducted  by  him,  without  aid 
from  Gampbell,  to  the  end,  while  the  plaintiff 
asserts  that  it  was  but  a  part  of  one  continu- 
ing transaction,  and  that  it  was  his  personal 
efforts  bestowed  on  the  matter  to  bring  about 
the  lease  that  really*  caused  it  to  be  made; 
that  he  brought  MaJ.  Bruns,  who  represented 
the  government,  to  the  meeting  at  Waynes- 
ville  where  the  negotiations  were  concluded ; 
and  that  it  really  and  mainly  was  because  of 
adopting  his  suggestions  as  to  the  meeting 
that  the  negotiations  became  successful.  The 
jury  could  reasonably  find  from  the  evidence 
that  plaintiff's  services  contributed  largely  to 
the  fortunate  result  of  the  WaynesviUe  con* 
ference. 

There  was  evidence  to  sustain  plaintiff's  al- 
legation that  there  was  no  restriction  as  to 
the  kind  of  hospital  intended  by  the  parties, 
and  the  jury  must  have  found  that  there  was 
none. 

All  these  questions  were  properly  submit- 
ted to  the  jury,  and  they  have  found  for  the 
plaintiff.  Now  as  to  the  law  governing  the 
relation  of  these  parties:  The  learned  judge 
tried  the  case  according  to  the  principle  ap- 
plied in  Trust  Company  v.  Goode,  164  N.  O. 
19,  80  S.  E.  62,  which  is  thus  stated : 

"When  an  owner  places  land  with  a  real  es- 
tate broker  for  sale,  he  agrees,  in  the  absence 
of  any  special  contract,  to  pay  the  customary 
commission  or  brokerage,  in  case  a  sale  is  con- 
summated with  a  purchaser,  who  was  led  to 
begin  the  negotiation  through  the  intervention 
of  the  broker.  It  is  immaterial  that  the  owner, 
after  the  broker  has  interested  the  purchaser, 
secretly  pursues  the  negotiations  and  himself 
completes  the  sale,  or  that  the  owner  of  his 


own  accord  effects  ti  sale  at  a  less  price  than 
that  he  gave  the  broker.  If  any  act  of  the  bro- 
ker in  pursuance  of  Ma  authority  to  find  a  pur- 
chaser is  the  initiatory  step  that  leads  to  the 
sale  consummated,  the  owner  must  pay  the 
commission.  The  procuring  cause  of  sale  is 
such  intervention  of  the  broker  for  that  pur- 
pose as  constitutes  the  foundation  on  which  the 
negotiation  is  begun.  The  law  is  dear  that  a 
broker  does  not  forfeit  his  commission  be- 
cause the  owner  avails  himself  of  the  services 
rendered  to  sell  at  a  price  less  than  that  lim- 
ited, and  the  owner's  position  is  not  improved 
if  he  seeks  to  fortify  his  evasion  of  liability  by 
telling  the  broker  after  tlie  rendition  of  the  serv- 
ices he  will  pay  no  commission^  if  he  (the  own- 
er) sells  at  such  price." 

And  again: 

"Where  a  broker  authorized  to  sell  at  private 
sale  has  commenced  negotiations,  the  owner 
cannot,  pending  the  negotiations,  take  it  into 
his  own  hands  and  complete  It,,  either  at  or  be- 
low the  price  limited,  and  then  refuse  to  pay 
the  conmiissions"-Hating  Martin  r*  Holly,  104 
N.  O.  86,  10  S.  E.  83. 

According  to  this  authority,  the  Judge  has 
strictly  followed  the  correct  precedents,  for 
his  language  was  identical,  or  at  least  sub- 
stantially so,  with  that  used  in  Trust  Go.  v. 
Goode,  supra.  The  court  further  said*  and  it 
also  is  pertinent  to  this  case: 

"The  decisions  cited  by  the  defendant  (Mal- 
lonee  v.  Toung,  119  N.  G.  649  [26  S.  B.  141]; 
Abbott  V.  Hunt,  129  N.  G.  403  [40  S.  B.  119] ; 
Trust  Go.  V.  Adams,  145  N.  G.  161  [58  S.  R 
1008] ;  Glark  v.  Lumber  Go.,  158  N.  G.  139  [73 
S.  E.  793])  are  based  upon  a  different  state  of 
facts,  and  are  easily  distinguishable  from  this 
case  as  made  out  upon  the  plaintiff's  evidence.** 

H  is  objected  that  the  judge  qualified  the 
proposition,  that  the  broker  does  not  forfeit 
his  commission  because  the  owner,  while 
availing  himself  of  the  broker's  services,  sells 
at  a  less  sum  than  the  specified  price,  r^er- 
red  to  In  Goode's  Gase,  by  this  observation: 

"And  the  owner's  position  is  not  improved  If 
he  seeks  to  fortify  his  evasion  of  liability  by 
telling  the  broker  after  the  rendition  of  the 
services  lie  will  pay  no  commission,  if  he  (the 
owner)  sells  at  such  a  price." 

[2]  Here  the  defendant  did  not  deny  his 
liability  to  the  broker  for  commissions  until 
after  the  lease  had  been  made^  and  It  must 
be  true  that  such  a  tardy  repudiation  of  the 
agreement,  which  the  jury  found  was  made^ 
will  not  affect  the  plaintiff's  right  to  be  com- 
pensated according  to  the  contract.  It  came 
too  late,  and  the  defendant  could  not  enjoy 
the  benefit  of  the  broker's  services  and  refuse 
to  pay  for  them.  Tills  Is  what  the  covt 
meant,  when  using  the  language  taken  from 
Trust  Co.  V.  Goode,  supra.  As  properly  said 
in  that  case.  Trust  Go.  v.  Adams,  supra,  and 
the  other  cases  dted  with  It  above,  are  not 
in  point.    There  we  held  that  the  8er?lceft 
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must  result  in  a  contract  of  sale,  or  lease,  as 
the  case  may  be,  adding  that — 

''Unsuccessful  efforts,  however  meritorions, 
afford  no  ground  of  action.  Where  his  acts 
bring  about  no  agreement,  or  contract,  between 
his  employer  and  the  purchaser,  by  reason  of 
his  failure  in  the  premises,  the  loss  of  expended 
and  unremunerated  effort  must  be  aU  his  own. 
He  loses  the  labor  and  skill  used  by  him  which 
he  staked  upon  success.  If  there  has  been  no 
contract,  and  the  seller  is  not  In  default,  then 
there  can  be  no  reward.  His  commissions  are 
based  upon  the  contract  of  sale"— citing  Sib- 
bald  y.  Iron  Co.,  83  N.  X.  878,  38  Am.  Rep. 
441. 

[3]  But  here  plaintiff's  contention  ^sthat 
he  rendered  continuous  service  which  did  re- 
sult in  the  contract,  and  the  jury  so  found, 
under  a  singularly  clear-cut  stat^nent  of  the 
Issues  between  the  parties,  and  the  evidence 
applicable  thereto.  The  use  of  the  term  "eva- 
sion of  liability,'*  when  considered  with  prop- 
er  reference  to  its  setting  in  the  charge,  if 
prejudicial  at  all,  is  not  sufficiently  so  to  in- 
duce a  reversal  of  the  Judgment.  State  v. 
Smith,  lU  N.  O.  476,  79  S.  E.  979;  Brewer 
V.  Ring,  177  N.  0.  476,  99  S.  B.  358 ;  3  Xlra- 
bam  &  Waterman  on  Trials,  1235.  There 
must  be  some  substantial  ground  uiKm  which 
a  new  trial  is  asked  before  it  will  be  granted, 
as  said  In  those  cases,  and  not  something  that 
could  have  worked  no  harm  to  the  appellant. 

[4]  If  the  plaintifTs  evidence  is  true^  and 
the  Jury  has  so  found,  his  services  had  very 
much  to  do  with  the  good  result  achieved  in 
the  final  negotiations  with  the  government's 
officer.    The  other  exceptions  are  groundless. 

We  are  of  the  opinion  that  this  case  was 
correctly  tried,  and  therefore  affirm  the  Judg- 
ment. 

No  error. 


(179  N.  C.  63) 

liEDFORD    V.    WESTERN   UNION   TELE- 
GRAPH CO.  et  ah    (No.  639.) 

(Supreme  Court  of  North  Carolina.     Dec.  20, 

1919.) 

1.  COUBTS  ^=s>14— NONBESIDENT  MAT  SUB  FOB- 
EION   COBPOBATION. 

The  general  rule  la  that  a  foreign  corpora- 
tion may  be  sued  on  a  transitory  cause  of  action 
in  any  jurisdiction  where  it  can  be  found  in 
the  sense  that  service  may  be  perfected  upon 
an  agent  or  officer  transacting  business  for  the 
corporation  in  that  jurisdiction,  and  the  resi- 
dence of  plaintiff  and  the  place  where  the  cause 
of  action  arose  are  not  material  questions  in 
determining  jurisdiction. 

2.  Statutes  ^=s>226— Pbbsumftion  of  adop- 
tion OF  CONSTEUCTION  ON  ENAOTMENT  OF 
PROVISION    FROM    FOREIGN    STATUTE. 

Where  the  Legislature  enacts  a  provision 
taken  from  a  statute  of  another  state  in  which 
the  language  of  the  act  has  received  a  settled 
construction,  it  is  presumed  to  have  intended 


that  the  statute  adopted  should  be  applied-  in 
accordance  with  that  construction. 

3.  Courts  ^=»14— Nonresident  icat  sue  foRt 

EION  corporation  ON  OAUBB  ARISING  OUT  OF 

STATE. 

Despite  Revisal  1905,  |  423,  found  in  the 
provisions  relating  to  venue,  which  provides  that 
actions  against  foreign  corporations  may  be 
maintained  in  any  county  in  which  the  cause 
of  action  arose,  or  in  which  the  corporation  does 
business,  by  a  resident  of  the  state,  or  by  a  non- 
resident when  the  cause  of  action  shall  have 
arisen  or  the  subject  of  the  action  be  situated 
within  the  state,  etc,  a  transitory  action  may 
be  maintained  against  a  foreign  corporation  by 
a  nonresident  on  a  cause  of  action  arising  out 
of  the  state^  the  statute  having  been  taken  from 
the  statute  law  of  New  York,  where  it  was 
construed  as  not  containing  any  prohibition 
against  maintenance  of  such  action. 

Appeal  from  Superior  Court,  Madison 
County;  Ray,  Judge. 

Action  by  S.  W.  Ledford  against  the  West- 
em  Union  Telegraph  Company  and  another. 
The  action  was  dismissed  for  want  of  Juris- 
diction, and  plalntifr  appeals.   Reversed. 

C.  R,  Mashbum,  of  Marshall,  for  appel- 
lant. 

Merrimon,  Adams  &  Johnston,  of  Ashe- 
ville,  for  appellees. 

AliLBN,  J.  [1]  The  plaintiff  is  a  nonresi- 
dent, the  defendants  are  nonresident  corpo- 
rations, and  the  cause  of  action  arose  in 
Tennessee.  Can  the  action  he  maintained  in 
the  courts  of  this  state? 

The  rule  which  prevails  and  is  controlling 
is  stated  in  Reeves  v.  Southern  Railway  Co., 
121  Ga.  561,  49  S.  B.  674,  70  L.  R.  A.  518, 
2  Ann.  Cas.  207,  as  follows: 

''The  weight  of  modem  authority  seems  to 
support  the  proposition  that  a  foreign  corpora- 
tion may  be  sued  on  a  transitory  cause  of  action 
in  any  jurisdiction  where  it  can  be  found  in  the 
sense  that  service  may  be  perfected  upon  an 
agent  or  officer  transacting  business  for  the  cor- 
poration within  that  jurisdiction,  and  that  ^he 
residence  of  the  plaintiff  and  the  place  at  which 
the  cause  of  action  arose  are  not  material  ques- 
tions to  be  determined  to  maintain  jurisdiction 
if  the  corporation  can  be  found  and  served. 
From  among  the  numerous  cases  relating  to  this 
subject  we  cite  the  following:  Eingartner  v. 
Illinois  Steel  Co.,  94  Wis.  70  [68  N.  W.  664,  34 
L.  R.  A.  503,  59  Am.  St.  Rep.  8591;  Nelson 
V.  Chesapeake,  etc.,  R.  Co.,  88  Va.  971  [14  S. 
E.  538,  15  L.  R.  A.  583] ;  Haggin  v.  Comptoir 
D'Escompte,  23  Q.  B.  D.  519;  Lhoneux  v. 
Hong  Kong,  etc..  Banking  Corp.,  33  Ch.  D.  446; 
Dennidc  v.  Central  R.  Co.,  103  U.  S.  U,  18  [26 
L.  Ed.  439] ;  St.  Clair  v.  Cox,  106  U.  S.  350, 
354  [1  Sup.  Ct.  354,  27  L.  Ed.  222];  Barrow 
Steamship  Co.  v.  Kane,  170  U.  S.  109  [18  Sup. 
Ct  526,  42  L.  Ed.  964] ;  Knight  v.  West  Jer- 
sey R.  Co.,  108  Pa.  St.  250  [56  Am.  Rep.  200]. 
See,  also,  Reno  on  Nonresidents,  |  44  et  seq.; 
Minor's  Conflict  of  Laws,  §  192.'* 


4s»For  other  cases  see  same  topic  and  KST-NVMBBU  in  all  Key-Numbered  Dlgeets  and  Indexes 
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Also  In  Eingartner  v.  Illinois  Steel  Co.,  9^ 
Wis.  70,  68  N.  W.  eei,  34  L.  B.  A.  603,  69  Am. 
St  Rep.  869: 

"This  is  an  action  to  recover  damages  for  in- 
jaries  to  the  person.  It  b  therefore  purely  a 
transitory  action,  and  the  principle  that  the 
courts  of  this  state  have  jurisdiction  to  enter- 
tain such  an  action,  although  the  cause  arose  in 
Illinois  and  the  parties  are  residents  of  Illinois, 
is  unquestioned.  Curtis  v.  Bradford,  83  Wis. 
190." 

In  Pullman  r.  Lawrence,  74  Miss.  797,  22 
South.  66: 

"It  'is  assigned  for  errof  that  the  court  below 
erred  in  sustaining  plaintiff's  demurrer  to  the 
plea  to  the  jurisdiction  filed  by  the  defendant. 
Until  the  hearing  of  the  able  and  exhaustive 
oral  argument  of  appellant's  counsel  in  support 
of  this  assignment,  we  had  supposed  there  was 
in  our  own  state  no  ground  left  for  dispute  that, 
in  transitory  actions,  whether  in  tort  or  on  con- 
tract, our  courts  were  wide  open  to  any  suitor, 
resident  or  nonresident,  against  his  adversary* 
whether  resident  or  nonresident,  whether  a  nat- 
ural person  or  an  artificial  one,  regardless  of 
where  the  right  of  action  occurred,  if  only  the 
courts  had  jurisdiction  of  the  subject-matter, 
and  could  obtain  jurisdiction  of  the  party,  either 
by  a  voluntary  appearance,  or  by  service  of 
process. 


»t 


In  Bums  y.  Bailroad,  113  Ind.  172, 15  N.  B. 
281: 

"A  dvil  right  of  action  acquired  under  the 
laws  of  the  state  where  the  injury  was  inflicted, 
or  a  dvil  liability  incurred  in  one  state,  may 
be  enforced  in  any  other  In  which  the  party  in 
fault  may  be  found,  according  to  the  course  of 
procedure  in  the  latter  state." 

To  the  same  effect  see  12  B.  O.  L.  115,  and 
cases  collected  in  the  note,  2  Ann.  Cas.  210. 

[2,  S]  Is  there  any  statute  in  our  state 
changing  this  role?  The  one  relied  on  and 
the  only  one  that  has  any  relevancy  is  sec- 
tion 423  of  the  Bevisal,  which  provides  that 
actions  against  foreign  corporations  may  be 
brought  In  any  county  in  which  the  cause  of 
action  arose  or  in  which  the  corporation  usu- 
ally does  business  or  in  which  it  has  property 
or  in  which  the  plaintiffs  or  either  of  thent 
reside,  in  the  following  cases: 

"(1)  By  a  resident  of  this  state  for  any  cause 
of  action,  or  by  a  nonresident  of  this  state  in 
any  county  where  he  or  they  are  regularly  en- 
gaged in  carrying  on  business. 

"(2)  By  a  plaintiff,  not  a  resident  of  this 
state,  when  the  cause  of  action  shall  have 
arisen  or  the  subject  of  the  action  shall  be  situ- 
ated within  this  state." 

This  statute  is  under  venue,  and  not  juris- 
diction, and  while  it  enumerates  certain  cas- 
es, it  does  not  purport  to  restrict  the  juris- 
diction of  the  court  or  to  prevent  the  exer- 
cise of  such  jurisdiction  as  theretofore 
existed.  It  is  taken  from  the  New  York  stat- 
ute on  the  subject,  and  "where  the  Legisla- 
ture enacts  a  provisicm  taken  from  a  statute 


of  another  state  or  county,  in  which  the  lan- 
guage of  the  act  has  received  a  settled  con- 
struction, it  is  presumed  to  have  intended 
that  such  provision  should  be  understood  and 
applied  in  accordance  with  that  coDstmc- 
tion."    36Cycll54. 

In  Dewitt  v.  Buchanan,  54  Barb.  (N.  Y.)  32,. 
the  court  says: 

"Actions  for  injuries  to  the  person  are  transi- 
tory, and  follow  the  person;  and  therefore,  so- 
far  as  the  nature  of  the  action  is  concerned,  one 
foreigner  may  sue  another  foreigner  in  our 
courts  for  a  tort  committed  in  another  country, 
the  same  as  on  a  contract  made  in  another  conn- 
try. 

"It  is  now  settled  that  the  courts  of  this  state 
have,  and  will  entertain,  jurisdiction  of  actions 
for  personal  injuries  committed  abroad  when 
both  or  either  of  the  parties  are  citizens  of  the 
United  States." 

And  in  Bobinson  y.  Oceanic  Steam  Co^  112 
N.  Y.  322,  19  N.  E.  626,  2  L.  B.  A.  636: 

"In  the  same  year  section  427  was  added  to 
the  Code  of  Procedure,  providing  as  follows: 

"  'An  action  against  a  corporation,  created 
by  or  under  the  laws  of  any  other  state,  govern- 
ment or  country  may  be  brought  in  the  Supreme 
Court,  the  superior  court  of  the  dty  of  New 
York,  or  the  court  of  common  pleas  for  the  city 
and  county  of  New  York  in  the  following  cases: 

"  '1.  By  a  resident  of  this  state  for  any  cause 
of  action. 

"  '2.  By  a  plaintiff  not  a  resident  of  this 
state,  when  the  cause  of  action  shall  have 
arisen,  or  the  subject  of  the  action  shall  be 
situated  within  the  state.' 

"This  section  did  not  assume  to  define  all  the 
cases  in  which  actions  could  be  brought  against 
foreign  corporations,  and  did  not  absolutely 
limit  the  power  and  jurisdiction  of  the  courts 
mentioned.  It  specified  the  cases  in  which  for- 
eign corporations  could  compulsorily,  by  service 
of  process  in  the  mode  prescribed  by  law,  be 
subjected  to  the  jurisdiction  of  the  courts.  It 
did  not  deprive  the  courts  of  any  of  their  gen- 
eral jurisdiction. 

The  Supreme  Court,  being  a  court  of  general 
jurisdiction,  could,  independently  of  any  stat- 
ute, entertain  actions  against  foreign  corpora- 
tions. Such  corporations  could,  by  the  common 
law,  always  be  sued  in  this  state  by  any  plain- 
tiff for  any  cause  of  action,  provided  jurisdiction 
could  be  obtained  of  their  persons  (Morawetz 
on  Corp.  {  977,  and  cases  dted  in  note) ;  and 
so  it  was  held  construing  this  section  of  the 
Code  in  McCormick  v.  Pennsylvania  Bailroad 
Company,  49  N.  Y.  303.  There  the  action  was 
brought  by  a  nonresident  plaintiff  against  a  for- 
eign corporation  for  a  cause  of  action  which 
arose  without  the  state,  and  it  was  held  that 
the  court  could  entertain  the  action  because  the 
defendant  had  appeared  generally  in  the  action, 
and  submitted  itself  to  the  jurisdiction  of  the 
court ;  the  cause  of  action  being  one  of  a  dasa 
coming  within  its  Jurisdiction.'' 

The  court  then  proceeds  to  show  that  there- 
after the  statute  was  amended  by  addinir 
after  "following  cases"  the  word  "only,"  and. 
that  this  had  the  effect  of  limiting  the  juris- 
dictloxL 
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The  authorities  In  our  own  state,  before 
and  since  the  statute,  are  to  the  same  effect 

In  Walters  v.  Breeder,  48  N.  a  6i,  Pear- 
son, J.,  says: 

*'We  think  it  settled  that  a  dtisen  of  Soatfa 
Carolina  may  sae  another  citizen  of  that  state, 
in  the  courts  of  our  state,  upon  a  personal  cause 
of  action  originating  in  South  Carolina.  Miller 
T.  Black.  2  Jones.  341.*' 

And  this  Is  approved  in  Thompson  t.  Tele- 
graph COn  107  N.  C.  456,  12  S.  E.  427,  Mc- 
Donald Y.  McArthur,  154  N.  a  125,  68  S.  E. 
832,  and  in  other  cases.  In  the  Thompson 
Case  the  action  was  by  a  nonresident  aisainst 
a  nonresident  corporation. 

We  are  therefore  of  opinion  that  the  action 
can  be  maintained  in  this  state,  and  that  the 
mllng  of  the  court  below  is  erroneoos. 

BeTersed. 


(149  Oa.  610) 

liAY  T.  SORRELIi  et  aL    (No.  1483.) 
(Supreme  (>ourt  of  Georgia.     Dec  11,  1919.) 

(SyUahuB  by  th9  Court.) 

1.  A0TKBSB   POSSESSION   ^=:»80(2)— WhkN    DK- 

BcumoN  ZR  nKsn  is  insutficisnt,  it  ib 

NOT  OOLOB  OF  TITLE. 

An  instrument  in  the  form  of  a  bond  for 
title,  wbid)  contains  the  following  description 
only,  "Forty  acres  of  land  commencing  at  the 
northeast  comer  and  run  to  Bear  creek  west 
theiit  Bear  creek  being  the  line,  to  the  original 
west  line,  being  lot  No.  (389)  three  hundred 
and  eighty-nine  in  l^e  Ninth  district  of  Colquitt 
county,  Qa«,"  is  inadmissible  in  evidence  as 
color  of  title,  because  the  description  is  too 
vague  and  indefinite  and  insufficient  to  indentify 
any  particular  tract  of  land.  The  entire  lot 
contains  490  acres,  as  shown  by  the  records  in 
the  office  of  the  Secretary  of  State^  and  it 
is  not  contended  that  a  conveyance  of  the  en- 
tire lot  was  intended. 

2.  Advsbsb   possession   ^=980(1)— Necessitt 

OF     DEFINITE     DESGBIFTION     TO     CONSTITUTE 
COLOR  OF  TrnjB. 

"If  the  instrument  relied  on  as  color  of 
title  be  fatally  indefinite  in  description  of  the 
premises  therein  referred  to,  the  actual  occu- 
pancy of  a  part  cannot  be  adverse  to  the  ex- 
tent of  any  boundaries  whatever.  The  neces- 
sity of  a  sufficiently  certain  description  is  there- 
fore apparent"  Luttrell  v.  Whitehead,  121 
Ga.  699,  702,  49  S.  B.  691,  692;  Pitts  v. 
Whitehead,  121  Ga.  704,  49  S.  E.  693 ;  Craw- 
ford V.  Vemer,  122  Ga.  814,  60  S.  E.  958; 
Priester  v.  Melton,  123  Ga.  375,  51  S.  E.  330 ; 
Youmans  v.  Moore,  144  Ga.  375,  87  S.  E.  273. 

3.  Appeal  and  ebbob  ^=»1052(8),  1064(1)  — 
Rulings  on  admission  of  evidence  and 
instbuctions  not  habhless  ebbob. 

Where  an  instrument  of  the  character  above 
mentioned  is  admitted  in  evidence  over  appro- 
priate objection  by  the  plaintiff,  and  the  defend- 


covery  to  whidi  he  is  not  entitled,  a  verdict  in 
favor  of  the  defendant  cannot  be  permitted  to 
stand,  unless  the  evidence,  irrespective  of  such 
instrument,  demands  a  finding  that  he  had  title 
to  the  premises  In  dispute.  Crawford  v.  Vemer, 
supra.  The  jury  was  instructed  that  where  one 
holds  a  part  of  the  land  under  color  of  title 
he  is  presumptively  in  possession  to  the  bound- 
aries described.  Complaint  is  made  of  this 
charge.  This  was  harmful  error,  where  the 
boundaries  were  not  described  with  the  degree 
of  certainty  required  by  law* 

4.  Otheb  assignments. 

The  above  rulings  are  controlling,  and  re- 
quire the  grant  of  a  new  triaL  The  other  as- 
signments of  error,  in  so  far  as  they  are  suffi- 
cient to  raise  any  question  for  decision  by  this 
court,  will  not  likely  occur  on  another  trial, 
or  are  not  of  such  character  as  would  in  them- 
selves require  the  grant  of  a  new  trial. 

Error  from  Superior  Court,  Colquitt  Coun* 
ty;  W.  S.  Thomas,  Jndge. 

Suit  for  injunction,  etc.,  by  J.  O.  May 
against  J.  T.  Sorrell  and  others.  Verdict 
for  defendants,  motion  for  new  trial  denied, 
and  plaintiff  brings  error.    Reversed. 

J.  C.  May  filed  suit  against  J.  T.  Sorrell, 
alleging  as  follows:  On  October  30,  1883, 
the  plaintiff  made  a  deed  conveying  to  one 
Bonus  Turner  "a  part  of  lot  No.  389,  contain- 
ing forty  acres,  more  or  less,  being  the  north 
side  of  Bear  creek,  said  creek  being  the  line." 
The  scrivener  made  a  mistake  tn  describing 
the  land,  which  mistake  was  mntual  between 
the  grantor  and  grantee,  the  effect  of  which 
was  to  convey  all  of  the  land  north  of  Bear 
creek  instead  of  40  acres  more  or  less,  lying 
north  of  the  dividing  line  between  the  upland 
and  swamp  land  of  said  Bear  creek;  there 
never  having  been  any  intuition  to  convey 
the  swamp  land.  Petitioner  did  not  dis- 
cover the  mistake  until  about  April  28,  1915, 
and  Immediately  secured  from  Bonus  Turner, 
his  grantee,  a  quitclaim  deed  t6  that  part  of 
the  land  now  claimed  by  petitioner,  which 
was  done  for  the  purpose  of  correcting  the 
mistake.  Petitioner  desired  to  saw  the  tim- 
ber on  the  swamp  land,  and  was  about  to 
enter  into  a  contract  to  have  the  sawing 
done,  when  Sorrell,  the  defendant,  notified 
petitioner  not  to  cut  the  timber,  under 
threats  of  violence.  Sorrell  does  not  own  the 
land,  has  never  been  in  possession  of  the 
same,  but  does  claim  to  own  the  40  ad'es 
which  petitioner  sold  to  Bonus  Turner,  hav- 
ing procured  from  Turner  a  deed  dated 
March  20,  1914,  covering  the  same.  The 
quitclaim  deed  made  by  Turner  to  May  for 
the  purpose  of  correcting  the  mistake  in  de- 
scription was  recorded  May  6,  1915,  and  the 
deed  from  Turner  to  Sorrell  was  recorded 
May  18. 1915.  Petitioner  alleged  that  Sorrell 
obtained  the  deed  from  Turner  through 
fraud;    that  petitioner  had  no  notice  that 


ant  is  thus  given  the  benefit  of  a  theory  of  re- 1  defendant   claimed    the    swamp   land    until' 
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after  petitioner's  deed  of  correction  was  on 
record;  that  defendant  is  insolvent,  and, 
unless  he  be  restrained  from  interfering  with 
petitioner,  Irreparable  damages  will  result 
The  prayers  were  for  injunction,  that  the 
deed  from  Turner  to  Sorrell  be  delivered  up 
for  the  purpose  of  having  it  so  reformed  as 
to  convey  the  40  acres  to  which  he  was  en- 
titled, and  for  general  relief. 

The  defendant  claimed  title  by  prescrip- 
tion to  the  land  in  dispute  under  color  of 
title.  His  plea  alleged  that  he  had  purchased 
the  land  from  Bonus  Turner,  and  obtained  a 
bond  for  title  executed  on  January  17,  1S93, 
and  filed  for  record  May  29,  1916.  The  in- 
struments above  mentioned  were  introduced 
in  evidence,  as  well  as  oral  testimony.  The 
jury  returned  a  verdict  in  favor  of  the  de- 
fendant. The  plaintiff  made  a  motion  for  a 
new  trial,  on  the  general  grounds,  and  on 
numerous  special  grounds.  Error  is  assigned 
on  the  ground  that  the  court,  over  timely  ob- 
jection of  the  plaintiff,  permitted  the  defend- 
ant to  introduce  the  following  Instrument  In 
writing,  purporting  to  be  a  bond  for  title: 

"Georgia,  Gdquitt  County.  I,  Bonos  Tamer, 
of  the  county  and  state  aforesaid,  hereby  ac- 
knowledge myself  held  and  firmly  bound  unto 
J.  T.  Sorrell,  his  heirs  and  assigns,  in  the  sum 
of  five  hundred  dollars,  subject  to  the  following 
conditions:  Should  I  make  or  cause  to  be  made 
unto  the  said  J.  T.  Sorrell  good  and  sufficient 
warranty  title,  in  fee  simple,  to  the  following 
lands  to  wit:  forty  acres  of  land  commencing 
at  the  northeast  comer  and  run  to  Bear  creek 
west  then,  Bear  creek  being  the  line,  to  the 
original  west  line  being  lot  No.  (389)  three  hun- 
dred and  eighty  nine  in  the  Ninth  district  of 
Ck)lquitt  County,  Ga.  Upon  the  payment  by 
said  J.  T.  Sorrell  the  sum  of  two  hundred  and 
fifty  dollars  on  outstanding  papers  against  said 
lands,  to  wit,  one  mortgage  note  which  John 
T.  Thrasher  holds  against  said  land,  and  one 
mortgage  note  which  Q.  B.  Williams  holds 
against  said  land,  and  one  mortgage  note  which 
J.  T.  Sorrell  holds  against  said  land,  and  one 
mortgage  note  which  E.  W.  McCranis  holds 
against  said  land,  the  purchase  money  of  said 
land,  then  this  bond  to  be  void.  In  witness 
whereof  I  have  hereunto  set  my  hand  and  seal^ 
this  17th  day  of  January,  1893. 

his 
"[Signed]    Bonus    [X]    Tumer.    tU  S.]" 

mark 

One  of  the  objections  to  the  admission  of 
this  Instrument  was  that  it  contained  no 
sufficient  description  to  constitute  the  basis 
of  a  conveyance  of  land. 

James  Humphreys,  of  Moultrie,  and  R. 
A.  HRudricks,  of  Nashville,  for  plaintiff  in 
error. 

Parker  &  Gibson  and  W.  F.  Way,  all  of 
Moultrie,  for  defendants  in  error. 

GILBERT,  J.  Judgment  reversed.  All 
the  Justices  concur,  except  FISH,  O.  J., 
absent. 


a49  Ga.  647) 

SOUTHERN  STATES  PHOSPHATE  &  FER- 
TILIZER CO.  V.  CLARK  et  aL 
(No.  1286.) 

(Supreme  Court  of  Georgia.     Dec.  20,  1919.^ 

(SyUahua  hy  th9  OaurtJ 

1,  Pbocess  ^=b>156,  160— Time  fob  tbaysbsb 
of  betubn  akd  pabties  to  tba verse. 

Secdon  5566  of  the  Civil  Code  of  1910  pro- 
vides: "The  entry  of  the  sheriff  or  any  officer 
of  the  court,  or  his  deputy,  may  be  traversed  by 
the  defendant  at  the  first  term  after  notice  of 
such  entry  is  had  by  him,  and  before  pleading  to 
the  merits  {  but  this  shall  not  deprive  the  de- 
fendant of  his  right  of  action  against  the  sher- 
iff for  a  false  return.*' 

(a)  The  traverse  to  the  return  of  the  sheriff 
must  be  filed  at  the  first  term  after  notice  of 
such  entry,  and  before  pleading  to  the  merits. 

(b)  Where  the  return  of  service  is  made  by  a 
deputy  sheriff,  the  sheriff  also  must  be  made  a 
party  to  the  traverse.  Bell  v.  New  Orleans  & 
Northeastern  Railroad  Co.,  2  Ga.  App.  812,  ^ 
S.  B.  102  (2b). 

(c)  "Where  a  traverse  to  the  return  of  service 
is  filed  at  the  first  term  after  notice  of  such  en- 
try and  before  pleading  to  the  merits,  the  offi- 
cer whose  return  is  thus  attacked  may  be  made 
a  party  thereto  at  a  subsequent  term.  Dozier  v. 
Lamb,  59  Qsu  461;  O'Bryan  v.  Calhoun,  68 
Ga.  215 ;  Stone  v.  Richardson,  76  Ga.  97 ;  Orr 
V.  Chattooga  County  Bank,  145  Ga.  248, 250,  88 
S.  E.  978.  Whether,  under  special  facts,  the 
court  should  permit  service  to  be  perfected  upon 
the  officer  at  some  subsequent  term  of  the  court 
is  not  involved  in  the  question  certified. 

2.  MOBTOAaSS  ^ss>442— Sebviok  fobbolosusb 

MUST  BE  PBBSONAL  OB  BT  PUBLIOATXON. 

Section  3276  of  the  Civil  Code  of  1910,  re- 
lating to  the  foreclosure  of  mortgages  on  realty 
and  providing  for  the  service  of  a  rule  nisi  upon 
a  mortgagor,  requires  personal  service,  or  service 
by  publication.  Leaving  a  copy  of  the  rule  nisi 
at  the  defendant's  residence  will  not  suffice: 
Dykes  v.  McClung,  74  Ga.  882 ;  Meeks  t.  John- 
son, 75  Ga.  629,  630.  Nor  will  service  by  an 
ui^official  person  be  legal.  Falvey  v.  Jones,  SO 
Ga.  130,  4  S.  B.  264 ;  Hobby  v.  Bunch,  83  Ga. 
1,  11,  10  S.  E.  113,  20  Am.  St.  Rep.  301; 
Montgomery  v.  King,  123  Ga.  14,  50  S.  E.  963; 
Southern  States  Phosphate  &  Fertilizer  Co.  v. 
Clark,  19  Ga.  App.  376,  385,  91  S.  E.  573. 

(a)  Service  of  a  rule  nisi  to  foreclose  a  mort- 
gage on  realty,  made  by  a  special  bailiff  appoint- 
ed by  the  judge  of  the  superior  court  under  Civil 
Code,  I  6310,  is  not  legal,  although  the  seMce 
was  made  by  the  hailiff  during  the  term  of  court 
at  and  for  which  he  was  appointed.  The  rule 
nisi  must  be  served  by  the  sheriff  or  his  deputy. 
The  sheriff  cannot  be  affected  by  the  act  or 
omission  of  such  special  bailiff. 

(b)  The  question  certified  by  the  Court  of  Ap- 
peals does  not  imply  that  service  was  made  of 
the  rule  nlri  at  the  direction  of  the  sheriff,  and 
that  the  return  of  service  was  in  the  name  of 
the  sheriff.  If  the  person  serving  as  bailiff  had 
made  the  service  at  the  special  direction  of  the 
sheriff  of  the  county,  and  had  made  his  return  of 
service  as  deputy  sheriff,  a  different  question 
would  be  presented. 
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Certlfled  questions  from  Court  of  Api>eals. 

Proceeding  between  the  Southern  States 
Phosphate  &  Fertilizer  Company  and  Essie 
dark  and  others.  From  a  ruling  In  favor  of 
the  former,  the  latter  brings  error,  and  the 
Court  of  Appeals  certlfled  questions.  Ques- 
tions answered. 

■ 

Ira*S.  Chappell,  of  Dublin,  for  plaintiffs  In 
error. 

J.  S.  Adams>  of  Dublin,  for  defendant  In 
error. 

GEORGE,  J.  Questions  answered.  All  the 
Justices  concur,  except  FISH,  0.  J.,  absent. 


<149  Oa.  617) 

LINDSBY  T.  WALL,  Tax  Collector. 
(No.   1338.) 

{Supreme  Court  of  Georgia.     Dec  12,  1919.) 

(SyUahua  hy  the  Oauri.) 

L  Schools  and  school  distbiots  ^=9101— 
School  distbict  has  biqht  to  issus  bonds 
to  bx7ild  s0h00lb0x7sb. 
Under  the  provisions  of  the  act  approved 
August  17,  1912  (Acts  1912,  p.  176),  entitled 
"An  act  to  provide  for  Issuing  bonds  for  the 
purpose  of  buUdlbg  schoolhouses  In  school  dis- 
tricts in  which  a  local  tax  is  now  or  may  here- 
after be  levied  for  school  purposes,"  an  issn- 
anee  of  bonds  for  the  purpose  of  building  school- 
houses  is  authorised;  and  the  tax  levy  under 
the  provisions  of  that  act  is  not  limited  by  the 
provisions  to  the  amount  of  tax  that  might  be 
raised  for  school  purposes  under  the  act  ap- 
proved August  21,  1906  (Acto  1906,  p.  61), 
which  makes  provision  for  a  local  tax  for  pub- 
lic schools. 

2.  Yalioitt  or  school  tax. 

There  is  no  merit  in  the  other  questions 
raised  as  to  the  validity  of  the  tax  in  Question, 
in  view  of  the  fact  that  the  bonds  in  question 
have  been  validated. 

Error  from  Superior  Court,  Schley  County ; 
Z.  A.  Littlejohn,  Judge. 

Suit  for  Injunction  by  I.  L  Llndsey  against 
J.  R.  Wall,  Tax  Collector  of  Schley  (bounty. 
Injunction  denied  on  Interlocutory  hearing, 
and  plaintiff  brings  error.    Affirmed. 

L  Lw  Llndsey  filed  his  petition  against  J. 
R.  Wall,  tax  collector  of  Schley  county,  al- 
leging that  the  defendant  was  attempting  to 
collect  from  him  an  Illegal  tax ;  that  Schley 
county  had  been  laid  off  into  school  districts ; 
that  the  £llavlUe  school  district  had  adopted 
the  local  school  tax  law  and  was  operating 
thereunder;  that  the  county  commissioners 
were .  collecting,  for  school  purposes,  5  mills 
on  all  the  taxable  property  within  said  dis- 
trict ;  that  in  1916  the  trustees  of  this  district 
submitted  to  the  qualified  voters  therein  the 
question  of  an  Issue  of  bonds  to  build  a 


schoolhouse  lu  the  town  of  EUavlUe  and  in 
said  district;  that  the  election  resulted  in 
favor  of  the  bonds,  and  after  their  validation 
they  were  sold,  and  the  proceeds  used  for 
building  a  schoolhouse;  and  that  upon  rec- 
ommendation of  the  trustees  of  the  school 
district  the  county  commissioners  levied,  in 
addition  to  the  5  mills  local  school  tax,  a 
tax  of  2  mills  for  the  refunding  of  the  bonds. 
Petitioner  contended  that  the  school  district 
had  no  legal  right  to  issue  bonds ;  that  it  was 
not  such  a  political  division  of  the  state  as 
is  referred  to  in  the  Ck>nstitutlon  (article  7, 
section  7,  paragraph  1) ;  that.  If  the  school 
district  had  the  legal  right  to  issue  bonds 
for  any  purpose,  the  tax  levy  either  for  bonds 
or  for  school  purposes  could  not  exceed  5 
mills,  as  is  provided  by  the  McMlchael  Act 
of  1906  (Acts  1906,  p.  61) ;  that  the  levy  of  2 
mills  In  excess  of  five  mills  was  Illegal ;  that 
the  tax  collector  was  demanding  of  him  the 
payment  of  7  mills.  Instead  of  5,  for  school 
purposes;  and  that,  if  school  district  could 
legally  issue  bonds,  the  tax  rate  for  school 
purposes,  either  for  buildings  or  for  cunent 
expenses^  could  not  exceed  five  mills.  On 
the  Interlocutory  hearing  the  injunction  was 
denied,  and  Llndsey  excepted. 

R.  L.  Maynard,  of  Amerlcus,  for  plaintiff  in 
error. 

C.  R.  McGrory,  of  Ellavllle,  and  Shlpp  & 
Sheppard,  of  Amerlcus,  for  defendant  in 
error. 

BEC!K,  P.  J.  [1]  The  Legislature  of  this 
state,  during  the  session  of  1912,  passed  an 
act  entitled  "An  act  to  provide  for  issuing 
bonds  for  the  purpose  of  building  school- 
houses  in  school  districts  in  which  a  local 
tax  is  now  or  may  hereafter  be  levied  for 
school  purposes.*'  Acts  1912,  p.  176.  Section 
1  of  that  act  declares : 

"That  when  one-fourth  of  the  registered,  quali- 
fied voters  of  a  school  district,  in  which  a 
local  tax  is  now  or  may  hereafter  be  levied  for 
school  purposes,  shall  be  filed  with  the  board 
of  trustees  of  such  a  district,  a  petition  asking 
for  an  election  for  the  purpose  of  determining 
whether  or  not  bonds  shall  be  issued  for  the 
purpose  of  building  and  equipping  a  schoolhouse 
or  houses  for  said  district,  the  required  number 
of  petitioners  to  be  determined  by  said  board  of 
trustees,  it  shall  be  the  duty  of  said  board  of 
trustees  to  fix  the  amount,  denomination,  rate 
of  interest  and  dates  when  due,  and  call  such 
election  in  terms  of  law  now  provided  for  a 
county  issue  of  bonds." 

Section  2  provides: 

"Should  bonds  be  issued  and  sold,  the  proceeds 
shall  be  turned  over  to  the  board  of  trustees  in 
trust  for  the  purpose  of  erecting  a  school  build- 
ing or  buildings,  which  said  board  may  deem 
suitable.  Said  board  of  trustees  Is  authorized 
to  remove,  sell  or  otherwise  dispose  of  old  build- 
ing or  buildings  and  grounds  and  select  a  new 
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site  and  erect  a  new  building  thereon,  and  add 
to  the  proceeds  from  tiie  sale  of  bonds  any  oth- 
er proceeds  which  may  come  from  disposition 
of  old  building  or  buildings,  and  site." 

Under  the  provislODs  of  this  act  it  was  com- 
pet^t  for  the  proper  authorities  to  issue 
bonds,  and  these  provisions  are  clearly  inde- 
pendent of  the  provision  for  a  local  tax  for 
public  schools,  for  the  levy  and  collection  of 
which  provision  is  made  in  the  act  approved 
August  21, 1906,  in  the  law  passed  by  the  Gen- 
eral Assembly,  entitled  "An  act  to  amend  an 
act  •  •  •  approved  August  23,  1905,"  etc., 
which  last  act  was  one  *'to  provide  for  the 
creation  and  operation  of  local  tax  district 
schools,  and  for  the  levying  and  collection 
of  local  tax  by  districts  or  counties  for 
educational  purposes,"  etc.  Under  the  act  of 
1905  (Acts  1905,  p.  424),  as  amended,  a  tax  of 
one-half  of  1  per  cent,  for  the  purposes  there 
set  forth,  might  be  levied.  No  reference  to 
the  acts  of  1906  or  1905  is  made  in  the  act 
of  1912,  which  is  intended  to  provide  for  the 
raising  of  money  by  local  taxation  for  the 
purpose  of  building  schoolhouses,  and  there 
is  nothing  in  the  terms  of  the  act  of  1912 
from  which  It  can  be  Inferred  that  the  mon- 
ey raised  under  the  provisions  of  that  act  for 
the  purpose  of  building  schoolhouses  should 
be  included  in  the  tax  of  one-half  of  1  per 
cent  provided  for  in  the  act  of  1906.  Hence 
we  conclude  that  so  much  of  the  act  of  1912 
as  authori^d  the  levy  and  collection  of  a  lo- 
cal tax  is  not  limited  or  qualified  by  the  pro* 
visions  in  the  act  of  1906,  fixing  the  amount 
of  the  tax  that  might  be  levied  for  the  pur- 
poses mentioned  in  that  act  We  are  giving, 
of  course,  full  effect  to  the  act  of  1912,  though 
a  question  is  made  in  the  brief  of  counsel 
for  the  plaintiff  as  to  the  constitutionality  of 
that  act;  but  the  question  raised  as  to  the 
act  on  constitutional  grounds  was  not  raised 
by  the  pleadings  in  the  court  below.  It  Is 
true  that  in  the  petition  the  plalntifF  does 
make  the  contention: 


«r 


'That  by  the  statute  under  which-  said  local 
tax  is  authorized  to  be  collected,  5  mills  is  the 
maximum  amount  that  can  be  collected  for 
school  purposes;  that  is  to  say,  that  under  said 
act  or  statute  a  levy  of  a  tax  not  to  exceed  5 
mills  may  be  levied  for  sdiool  purposes,  to  be 
collected  of  the  property  situated  within  said 
district  That  notwithstanding  the  plain  lan- 
guage of  said  statute,  limiting  the  levy  to  5 
mills,  the  said  county  authorities,  upon  the 
recommendation  of  the  board  of  education,  has 
levied  5  mills  for  general  purposes  and  2^  mills 
to  provide  a  sinking  fund  for  the  retirement  of 
bonds,  as  aforesaid.  That  said  levy  of  taxes 
for  sdiool  purposes  within  said  district  in  ex- 
cess of  5  mills  is  illegal  and  void:  (a)  Because 
it  exceeds  the  amount  authorized  by  law;  0>) 
because  under  the  laws  of  the  state  of  Georgia, 
and  under  section  6,  paragraph  1,  and  article 
7  of  the  Constitution  of  the  state  of  Georgia,  a 
'school  district*  in  a  county  is  not  such  a  politi- 


cal division  of  the  state  as  is  authorized  to  issue 
bonds." 

And  this  language  in  the  petition,  especially 
that  contained  in  subsection  Qj),  sets  jsg  the 
contention  that  the  Constitution  prohibits  the 
collection  of  the  tax  in  question.  But  there 
is  no  direct  attack  made  on  the  act  of  1912, 
and  no  sufilcient  challenge  is  directed  to  that 
act  on  the  ground  of  Its  lack  of  constitaticm- 
ality,  and  consequently  we  feel  bound  to  give 
the  act  its  fuU  force  and  effect  according  to 
its  plain  terms.  It  follows,  from  what  we 
have  said  abpve,  that  the  levy  of  the  tax  was 
not  illegal  nor  unauthorized  bylaw. 

[2]  The  other  questions  as  to  the  validity 
of  the  tax,  in  view  of  the  fact  that  the  bonds 
have  been  validated,  are  without  merit 

Judgment  afiSrmed.  All  the  Justices  con- 
cur, except  FISH,  C.  J.,  absent 


(149  Qa.  610) 

VALDOSTA  GUANO  CO.  v.  GREEN  &  SUT- 
TON et  aL  (No.  1453.) 

(Supreme  Court  of  Georgia.     Dec  U,  1919.) 

(SyUahw  hy  the  Court.) 
Bankbuftot  ^=s>421(l)  —  Nttno  pbo  tuivc 

JUDOHENT     DISCHABGBD    BT     DISCHABGE    IN 
BANKBUFTOT. 

The  discharge  in  bankruptcy  granted  sub8& 
quently  to  the  rendition  of  a  verdict  upon  a 
debt  provable  in  bankruptcy,  of  which  discharge 
the  judgment  creditors  had  due  notice  in  the 
proceedings  in  bankruptcy,  operated  as  a  dis- 
charge from  the  debt,  although  the  judgment 
creditors  did  not  take  a  judgment  within  the 
four  days  prescribed  for  the  entering  of  judg- 
ments upon  verdicts,  but  had  a  judgment  nunc 
pro  tunc  entered  subsequently  to  the  grant  of 
the  discharge  in  bankruptcy.  Relatively  to  the 
discharge  in  bankruptcy  such  a  nunc  pro  tunc 
judgment  rdated  back  to  the  date  within  which 
such  judgment  would  regularly  have  been  en- 
tered upon  the  verdict  in  the  case.  See  Boynton 
V.  BaU,  121  U.  S.  457,  7  Sup.  Ct  981, 30  L.  Ed. 
966.  Applying  this  ruling  to  the  facts  of  this 
case,  the  judge  did  not  err  in  directing  a  verdict 
for  the  defendants  in  error. 


Error  from  Superior  Court,  Berrien  Coun- 
ty; W.  E.  Thomas,  Judga 

Action  between  the  Valdosta  Guano  Com- 
pany and  Green  &  Sutton  and  others.  Judg- 
ment for  the  latter  on  a  directed  verdict,  and 
the  former  brings  error.    Affirmed. 

J.  A.  Alexander,  of  Nashville,  and  O.  M. 
Smith,  of  Valdosta,  for  plaintiff  in  error. 

J.  W.  Quincey,  of  Douglas,  and  R.  A.  Hen- 
dricks, of  Nashville,  for  defendants  In  error. 

BECK,  P.  J.  Judgment' affirmed.  All  the 
Justices  concur,  except  FISH,  C.  J.,  absent 
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TERBY  T.  WADEi  et  al.,  Com'ra  of  Roads  and 
Bridges.    G^o.  1446.) 


(Supreme  Conrt  of  Georgia.    Dec.  9,  1919.) 

(ByUobua  5y  IA«  Oaurt.) 

1.  Counties  «=»47  —  Highways  ^=»106(1)  — 
discbetion  of  commissionebs  of  roads  and 

BE  venues;  BEPAIB  OF  ROADS  AND  BBZDOE8. 

The  commissioiiers  of  roads  and  revenues  of 
the  various  counties  of  this  state' have  vested  in 
them  a  wide  discretion  in  the  administration  of 
county  afiEairs,  and  this  discretion  will  not  be  in- 
terfered with  by  the  courts*  unless  it  is  mani- 
festly abused.  Dunn  v.  Beck,  144  Ga.  148,  S6 
S.  E.  385b  Accordingly,  where  a  number  of 
bridges  and  roads  of  a  county  have  been  wash- 
ed away  and  damaged  respectively  by  unusual 
and  unprecedented  rainfall,  and  the  commission- 
ers have  exerdsed  a  discretion  of  rebuilding  the 
bridges  and  repairing  the  main  highways  of  the 
county  before  repairing  completely  a  certain  sec- 
ond-class road,  which  is  alleged  to  be  ^ot  work- 
ed and  repaired  as  required  by  law,  it  cannot  be 
said  that  such  exercise  was  an  abuse  of  discre- 
tion. 

2.  Highways  ^s>103— Statutobt  duties  or 

COKHISSIONEBS  OF  BOADS  AND  BEVENUES. 

Such  colnmissioners  are  required  under  the 
law,  in  building,  repairing,  and  working  the 
public  roads,  to  so  build  and  repalit  them  'that 
ordinary  loads  with  ordinary  ease  and  facility 
<*an  be  continuously  hauled  over  such  public 
roads.    Civ.  Code  1910,  §  5441. 

3.  Mandamus  ^s>168(4)— Evidence  authob- 
izino  vebdiot  fob  defendants. 

Where,  on  the  trial  of  a  mandamns  ease,  an 
issue  between  a  dtiaen  and  taxpayer  of  a  county 
and  the  commissioners  of  roads  and  revenues 
was  as  to  whether  the  conunissioners  had  abus- 
ed their  discretion  by  working  other  roads  and 
building  bridges  in  preference,  and  by  a  fidlure 
to  work  and  repair  a  certain  second-dass  public 
road  of  the  county,  by  reason  of  which  the  lat- 
ter was  alleged  to  be  in  such  condition  that  or- 
dinary loads  with  ordinary  ease  and  facility 
could  not  be  continuously  hauled  over  such  roads, 
and  the  evidence  on  such  issue  was  conflicting, 
the  jury  was  authorized  to  find  for  the  defend- 
ants. 

4.  Denial  of  hotion  fob  new  tbiai* 

The  grounds  for  the  motion  for  new.  trial, 
complaining  of  the  admission  of  certain  evidence 
and  the  exclusion  of  evidence,  and  of  certain 
charges  of  the  court  to  the  jury,  are  without 
merit,  and  the  court  did  not  err  in  refusing  the 
motion  for  new  triaL 


Error  from  Superior  Court,  Randolph  Coun- 
ty;   W.  C.  WorriU,  Judge. 

Mandamus  by  W.  R.  Terry  against  W.  J. 
Wade  and  others,  as  Commissioners  of  Roads 
and  Bridges.  Judgment  for  defendants,  mo- 
tion for  new  trial  denied,  and  plaintiff  brings 
error.    Affirmed. 
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R.  Terry,  of  Columbus,  and  Ghas.  W.  Wor- 
riU, of  Cuthhert,  for  plaintiff  in  error. 

Geo.  H.  Perry,  of  Cuthbert,  for  defendants 
in  error. 


HIIiL,  J.    Judgment  affirmed.    All  the  Jus- 
tices concur,  except  FISH,  C.  J.,  absent 


(149  Ga. 
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(Supreme  Court  of  Georgia.     Dec.  12,  1919.) 

(Syllabut  hy  the  Court.) 

1.  Cbihinajl  law  ^=s>368(2)— Evidence  ad- 

MTHSTBTJe  AS  ESS  OBSTiB. 

The  court  permitted  a  witness  for  the  state 
to  testify  that  the  defendant,  George  Swain, 
drove  up  to  the  scene  of  the  killing,  and  his 
wife  said,  "La,  yonder  is  George."  ''George 
Swain  came  to  the  gate  and  asked  me  where 
was  his  wife.  When  he  asked  me  where  was  his 
wife,  she  told  me  to  tell  him  she  was  not  there ; 
that  she  was  up  at  my  father*s,  Mr.  Beecher's." 
This  evidence  was  admissible  as  a  part  of  the 
res  gests,  as  against  the  objections  that  it  was 
hearsay,  not  spoken  in  the  presence  of  the  de- 
fendant, and  that  it  was  the  saying  of  the  de- 
fendant's wife,  who  was  not  a  competent  wit- 
ness as  against  the  accused.  Marcus  v.  State, 
149  Ga.  209,  99  S.  E.  614(7),  and  authorities 
dted;  1  Wharton's  Crim.  Ev.  511.  And  see 
Woolfolk  V.  State,  86  Ga.  101,  102,  11  S.  E. 
814. 

2.  Cbiional  law  ^s»368(1)— Admissibiutt 
of  bes  oestjb  declahations. 

The  court  permitted  a  witness  for  the  state 
to  testify  that  *'Nick  Swain  [Jointly  indicted 
with  the  accused,  but  not  on  triall,  when  tiie 
shooting  was  taking  place,  came  up  near  the 
cotton  house  and  hallooed,  'Pour  it  into  him'; 
hallooed  this  all  the  time  the  shooting  was  tak- 
ing place."  ^Hiis  evidence  was  not  inadmissible 
on  the  ground  "that  Nick  Swain  was  not  on 
trial,  and  that  anything  said  or  done  by  Nick 
Swain  at  the  time  referred  to  by  the  witness 
was  inadmissible  as  evidence  as  against  the 
movant";  the  same  being  res  geste  declara- 
tions. 

3.  HoiaoiDE  ^s>166(2)— Witnesses  ^=»52(7)~ 
Testimony  of  wife  against  husband; 
natube  of  evidence  admissibia  to  show 
motive  and  explain  conduct  of  defend- 
ANT. 

The  court  permitted  a  witness  for  the  state 
to  testify  as  follows:  ''I  know  that  George 
Swain  separated  from  his  wife.  They  were 
separated  at  the  time  Dock  Harris  was  killed. 
They  separated  about  three  weeks  before  Dock 
Harris  was  killed  by  George  Swain.  They  were 
at  my  home  when  they  separated.  I  did  not 
hear  them  say  much.  Carrie  [movant's  wife] 
asked  me  to  lend  her  a  dress  to  wear  to  her 
brother's  funeral,  as  she  did  not  have  one  of 
her  own  to  wear,  except  a  dirty  one.  She  had 
a  coat  suit,  and  George  made  her  pull  it  off,  and 
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George  told  her  that  she  could  go,  that  they 
oooldn't  get  along  together,  that  they  couldn't 
live  toge&er,  and  she  could  just  go  and  do  the 
hept  she  could  and  he  would  do  the  same,  and 
tiiat  was  all  brought  about  because  she  wanted 
to  go  to  her  brother's  funeraL  He  took  the 
coat  suit  and  left  her.  I  let  her  have  shoes  and 
hat  also.  After  the  funeral  was  over,  she  went 
back  to  her  father's  and  continued  to  live  there 
until  her  father  was  kiU^.  He  made  her  take 
ofP  her  coat  suit,  shoes,  and  hat."  This  evi- 
dence was  admissible  to  ascertain  motive  and 
explain  conduct  of  the  accused  (Penal  Code 
1910,  §  1023),  and  was  not  inadmissible  on  the 
ground  that  the  wife  could  not  testify  against 
the  husband.    Marcus  v.  State,  supra. 

4.  HoiaciDK  ^=»208(3),  218— Detebionation 
OF  comfeubnot  or  dtimg  deoulbatioms  bt 

C0X7BT. 

When,  in  a  prosecution  for  homicide,  dying 
declarations  are  sought  to  be  admitted,  the  court 
must  first  determine  from  preliminary  evidence 
whether  prima  facie  they  are  competent  as  such 
and  were  made  under  circumstances  entitling 
them  to  admission.  There  being  evidence  that 
the  deceased  was  ''conscious  that  he  was  going 
to  die,"  that  he  said  *'he  was  killed,"  the  at- 
tending phydcian*  having  sworn  that  he  was  in 
the  article  of  death,  and  that  he  did  die  the 
next  morning  ^fter  having  been  shot,  the  court 
did  not  err  in  admitting  the  evidence.  Wash- 
ington V.  State,  137  Oa.  218,  222,  73  S.  B.  512. 

5.  Cbiuinal  law  €=:»763,  764(21)— HoMioiDE 
^=»221— Dying  declabations  question  roB 

JtTBY. 

After  having  admitted  the  dying  declarations 
referred  to  in  the  next  preceding  headnote,  it 
was  for  the  jury  to  finally  pass  on  the  question 
wbetiier  or  not  such  dedarationa  of  the  deceased 
were  actually  made  and  were  conscious  utter- 
ances in  the  apprehension  and  immediate  pros- 
pect of  death.  A  charge  which  did  not  so  in- 
struct the  jury,  but  may  be  so  construed  that 
the  jury  might  infer  that  they  must  take  such 
declarations  as  evidence  in  the  case,  without  a 
qualification  that  they  must  finally  determine 
whether  such  declarations  were  made,  and,  if 
so,  whether  they  were  made  at  a  time  when  the 
deceased  was  in  the  article  of  death  and  con- 
scious of  his  condition,  was  error.  The  court 
having  failed  to  so  instruct  the  jury,  the  error 
requires  the  grant  of  a  new  trial.  Bush  v. 
State,  109  Ga.  120,  84  S.  B.  298  (4),  and  au- 
thorides  cited. 

8.  OTREB  ASSiaNMBNTS. 

The  remaining  assignments  of  error  are 
ifdthout  merit. 


Brror  from  Superior  (}onrt,  Tattnall  (boun- 
ty;  W.  W.  Sbeppard,  Judge. 

—r* 


George  Swain  was  oonylcted  of  murder,  his 
motion  for  new  tri^l  was  overruled,  and  be 
excepts  and  brings  error.    Reversed. 

George  and  Nick  Swain  were  indicted  for 
the  murder  of  Dock  Harris.  Upon  the  trial 
of  George  bwain  the  evidence  showed  that  he 
had  married'  the  dauj^ter  of  the  deceaseti 
surreptitiously  and  against  the  wishes  of  Hm 
latter.  The  accused  and  bis  wife  bad  been 
separated  for  two  or  three  weeks;  the  lat- 
ter having  gone  to  the  home  of  her  father. 
The  accused  went  there  and  asked  for  his 
wife,  and  was  told  by  another  person  at  the 
instance 'Of  the  wife  that  she  was  not  there. 
The  deceased  was  eating  dinner,  and  was 
told  that  the  accused  was  at  the  gata  The 
deceased  went  to  the  front  door  and  said  to 
the  accused,  **Haven't  I  told  you  not  to  come 
here?"  The  state's  evidence  shows  that  the 
accused  immediately  shot  at  the  deceased 
twice^  after  which  both  parties  fired  numer- 
ous  shots,  the  deceased  returning  to  his  room, 
followed  py  the  accused,  who  drew  a  second 
pistol;  whereupon  the  deceased  procured  his 
rifle.  The  accused  then  retired  from  the 
premises,  and  while  doing  so  was  shot  at 
again  by  the  deceased  with  the  rifle.  The  de- 
ceased fell,  saying  that  he  was  killed,  and 
died  the  next  morning.  WhUe  mortally 
wounded  and  conscious  that  he  was  in  a  dy- 
ing condition  he  made  declarations  inculpat- 
ing the  accused  and  detailing  threats  that  he 
had  received  from  the  accused,  and  stated 
that  the  accused  had  waylaid  the  road,  and 
that  when  the  accused  appeared  at  his  gate  he 
asked  him  what  he  was  doing  there,  and  the 
accused  made  no  reply,  but  began  to  shoots 
and  that  the  first  shot  hit  him.  ^niere  was 
evidence  that  the  first  shot  killed  the  deceas- 
ed. The  defendant's  evidence  tended  to  show 
that,  when  he  appeared  at  the  gate  of  the 
deceased  and  the  latter  appeared  at  his  door» 
the  firing  simultaneously  began.  The  defend- 
ant, in  his.  statement  to  the  Jury,  claimed 
that  the  deceased  first  began  the  firing,  anc 
that  he  had  acted  in  self-defense.  The  jury  re- 
turned a  verdict  of  guilty,  reoommending  life 
imprisonment  The  defendant  filed  a  motion 
for  new  trial,  which  was  overruled,  and  he 
excepted. 

A.  S.  Way  and  H.  H.  Elders,  both  of  fields- 
ville,  for  plalntllf  in  error. 

J.  Saxton  Daniel,  Sol.  Gen.,  of  Claxton, 
Clifford  Walker,  Atty.  Gen.,  and  M.  O.  Ben- 
net,  of  Atlanta,  for  the  State. 

« 

GILBERT,  J.  Judgment  reversed.  All  the 
Justices  concur,  except  FISH,  G.  J.,  absenL 
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(Itf  Oa.  688) 

HII<i:«  T.  SIMS.     (No.  1839.) 

(Snpreme  Coart  Of  Georgia.     Dec  11,  1919.) 

(SyttahvM  by  the  Court.) 

1.  Appeal  and  ebsob  ^s»1078(6>— Gbound  op 
motion  pob  new  tbial  not  mentioned  in 
bbibp  abandoned. 

The  ground  of  the  motion  for  new  trial  bas- 
ed on  alleged  newly  discovered  evidence  was  not 
mentioned  in  the  brief  of  counsel  for  the  plain- 
tiff in  error,  and  will  be  treated  as  abandoned. 

2.  Appeal  and  ebbob  ^s»1064(1)  •-  Inaocu- 
bate  instbuonon9  not  babmtul  to  de- 
PENDANT. 

The  only  other  errom  daimed  to  hare  been 
committed  upon  the  trial  related  to  instractions 
to  the  jury,  which  were  set  out  and  error  as- 
signed thereon  in  the  motion  for  new  trial. 
While  certain  portions  of  the  charge  complained 
of  were  not  entirely  accurate,  the  inaccuracie» 
were  not  of  such  character  as  to  be  hurtful  to 
the  plaintiff,  against  whom  the  verdict  was  ren- 
dered. 

8.  New  tbial  ^=»70  —  Refusal  whebe  evi- 
dence ST7PPOBT8  VEBDICT  PBOPEB. 

The  verdict  for  the  defendant  was  authoris- 
ed by  the  evidence,  and  there  waa  no  error  in 
refusing  a  new  trial. 

Error  from  Superior  Court,  Coweta  Coun- 
ty;  J.  R.  Terrell,  Judge. 

Action  by  W.  H.  Hill  against  J.  R.  Sims. 
Verdict  and  Judgment  for  defendant,  motion 
for  new  trial  denied,  and  plaintiff  brings 
error.    Affirmed. 

A.  H.  Freeman  and  W.  L.  Stallings,  both 
of  Newnan,  for  plaintiff  in  error. 

W.  O*  Post,  of  Newnan,  for  defendant  in 
error. 

ATKINSON,  J.  Judgment  affirmed.  All 
the  Jnstices  concur,  except  FISH«  C  J.,  ab- 
flent 


(24  Oa.  App.  600) 

B.  H.  ODUM  BROS.  00.  v.  ADUSR. 
(No.  10546.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

Dec  16,  1919.) 

(SyUahui  5y  the  Court,) 

OVSBBUIJNO    OF  OBBTEOBABI. 

There  being  only  issues  of  fact  In  this  case 
upon  which  the  evidence  was  conflicting,  the 
judge  of  the  superior  court  did  not  err  in  over- 
ruling the  certiorarL 

Brror  from  Superior  Court,  Fulton  Coun- 
ty;   Geo.  L.  Bell,  Judga 

Action  between  the  B.  H.  Odmn  Bros.  Com- 
pany and  Bdwin  Adler.  Judgment  for  tbe 
latter,  certiorari  overroled,  and  tbe  former 
brings  error.    Affirmed. 


Julius  W.  Ward  and  Burress  &  Dillard,  all 
of  Atlanta,  for  plaintiff  in  error. 

Napier,  Wright  &  Wood,  of  Atlanta,  for 
defendant  in  error. 

STEPHENS,  J.    Judgment  affirmed. 

JENKINS,  P.  J.,  and  SMITH,  J.,  concur. 


(24  Oa.  App.  537) 

FARMERS'    STATE    BANK    v.     SINGLE- 
TARY.     (No.  10821.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

Dec.  9,  1919.) 

(ByUahuM  ly  the  Court,) 

ABSBNCB    of  BEVEB8IBLB  EBBOB. 

In  this  case  substantial  justice  seems  to 
have  been  done;  the  verdict  was  authorized  by 
the  evidence ;  no  reversible  error  of  law  appears 
to  have  been  committed  upon  the  trial ;  and  for 
no  reason  assigned  in  any  of  the  grounds  of 
the  motion  for  a  new  trial  did  the  court  err  in 
overruling  the  motion. 

Error  from  Superior  (}ourt,  ESarly  County; 
W.  C.  Worrill,  Judge. 

Action  between  the  Farmers'  State  Bank 
and  R.  C.  Singletary,  survivor.  Judgment 
for  the  latter,  motion  for  new  trial  denied, 
and  the  former  brings  error.    Affirmed. 

See,  also,  22  Ga.  App.  653,  97  S.  E.  90. 

Park  &  Stone,  of  Blakely,  for  plaintiff  in 
error. 

Pottle  &  Hofmayer,  of  Albany,  for  defend- 
ant in  error. 

BROYLBS,  C  J.    Judgment  affirmed. 

LUKE  and  BLOODWORTH,  JJ.,  concur. 


(24  Oa.  App.  497) 
BBLIi  T.  STATE  I/TFB  INS.  CO.  OF  INDI- 
ANAPOLIS, IND.     (No.  10368.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

Nov.  26»  1919.    Rehearing  Denied 

Dec  10,  1919.) 

(8yUahu9  hy  the  Court) 

1.  Insurance  ^=»046(6)— Bubden  of  pbovinq 
accidental  chabacteb  of  injubt. 

In  an  action  to  recover  under  a  policy  of 
accident  insurance,  it  la  incumbent  upon  the 
plaintiff  to  prove  the  accidental  character  of  the 
injury  aa  laid  in  his  petition.  Travelers'  Insur- 
ance Co.  ▼•  Newsome,  147  Ga.  608,  95  S.  B.  4. 

2.  Insurance  «=s>ee8(ll)— Vebdict  in  Acnoir 
ON  accident  policy  pbopsblt  denied. 

Under  the  evidence  in  this  case  the  Jar^ 
would  have  been  authorized  to  find  that  the 


es»For  other  eases  see  tame  topic  sad  KSTT-mJliBER  In  all  Key-Numbered  DigesU  and  Indexes 


542 


101  SOUTHBASTEBN  BEPORTBB 


(Oa. 


preponderance  of  the  testimony  established  the 
plaintiff's  contention  that  the  fatal  infection 
originated  at  the  place  upon  the  ear  where  the 
accidental  abrasion  had  occurred.  If,  therefore, 
the  direction  of  the  verdict  in  favor  of  the  de- 
fendant had  been  based  upon  the  contrary  the- 
ory, that  it  must  have  originated  in  the  diroat, 
as  contended  for  by  the  defendant,  such  action 
would  not  have  been  justified. 

d.  iNSimAiTCE  ^=»455— Accident  insurance; 

"ACOIDENTAIm" 

Where  the  evidence  shows  that  an  infection 
occars  either  at  the  time  an  accidental  wound 
is  received,  or  that  it  has  followed  as  a  natural 
and  ordinary  consequence,  the  death  which  may 
ensue  from  such  injury  and  infection  can  prop- 
erly be  accounted  as  accidental  within  the  mean- 
ing of  the  terms  of  the  policy  herein  quoted. 

[Ed.  Note.'For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Acci- 
dental.] 

4.  Insurance  ^=9466— Proximatb  cause  of 
accident. 

If,  however,  one  who  has  knowingly  sus- 
tained an  accidental  abrasion  upon  the  exposed 
surface  of  his  body  nevertheless  thereafter  con- 
tinues to  bring  himself  in  contact  with  and  to 
treat  a  patient  affected  with  a  virulent  type  of 
contagious  disease,  such  as  is  capable  of  being 
transmitted  through  immediate  proximity  with 
such  exposed  wound  or  abrasion,  and  as  a  re- 
sult of  such  voluntary  risk  he  thus  becomes  in- 
fected with  and  contracts  the  disease,  and  it  re- 
sults in  his  deadi,  the  proximate  cause  thereof 
cannot  properly  be  said  to  be  the  original  "bod- 
ily injury  sustained  and  effected  directly  through 
external,  violent,  and  accidental  means,  exclu- 
sively and  independently  of  all  other  causes.*' 
Southern  Railway  Go.  v.  Webb,  116  J6a.  152,  42 
8.  E.  886,  59  L.  R.  A.  109. 


5.  Insurance  ^=9635;  645(5)~Pleadinos 
84(1, 4, 6)— Construction  of  pleading  aft- 
er VERDICT. 

All  pleadings  must  receive  a  construction  in 
accordance  with  the  natural  intendment  of  the 
words  and  language  used,  and,  as  a  general 
rule,  must  be  construed  most  strongly  against 
•the  pleader  (Athens  Mfg.  Go.  v.  Rucker,  80  Ga. 
291,  4  S.  E.  885) ;  but  if  a  petition  be  subject 
to  two  constructions,  and  there  be  no  demurrer 
thereto,  and  the  case  has  proceeded  to  trial  and 
resulted  in  a  verdict,  then,  in  determining 
whether  the  case  has  been  proved  as  laid,  that 
•construction  will  be  adopted  which  is  most  fa- 
vorable to  the  assertion  of  a  cause  of  action  in 
the  plaintiffs  favor.  Pajrton  v.  Gulf  Line  Ry. 
Co.,  4  Ga.  App.  762,  62  S.  E.  496. 

(a)  Construing  the  petition  in  this  case  in  ac- 
•eordance  with  the  natural  meaning  of  the  lan- 
guage used,  its  allegations  to  the  effect  that  the 
deceased,  "while  attending"  an  erysipelas  pa- 
tient, accidentally  scratched  his  ear  in  adjusting 
his  glasses,  whidi  scratch  "became"  infected 
with  the  germ  of  the  disease,  would  seem  nec- 
essarily to  mean  that  the  wound  or  scratch  oc- 
<;urred  while  the  decedent  was  attending  his  pa- 
tient, and  that  by  reason  of  such  exposure  to  the 
patient  it  then  and  there  became  infected.  Giv- 
ing the  petition  what  seems  to  be  the  only  rea- 
sonable and  proper  construction,  th^  evidence 
adduced  upon  the  trial  entirely  fails  to  sustain 


the  case  as  laid,  since  from  the  plaintiff's  own 
evidence  it  is  shown  that  the  abrasion  upon  the 
ear  occurred  at  the  office  of  the  assured  in  the 
city  of  Atlanta,  whereas  the  erysipelas  patient 
was  a  resident  of  another  and  neighboring  city. 
If  the  infection  occurred  as  a  consequence  of 
the  voluntary  act  of  the  assured  in  thereafter 
subjecting  the  wound  or  abrasion  to  such  a  seri- 
ous and  dangerous  exposure,  then,  under  the 
ruling  made  in  the  preceding  paragraph,  the  de- 
fendant would  not  be  liable. 

(b)  But  even  were  it  possible  to  give  to  the 
petition  the  construction  contended  for  in  the 
brief  of  plaintiff's  attorneys—that  is,  that  the 
assured  contracted  the  disease  from  his  infected 
glasses  in  the  very  act  and  at  the  same  time  the 
accidental  abrasion  upon  the  ear  occurred — 
there  is  absolutely  no  evidence  of  any  diaracter 
from  which  it  could  possibly  be  said  that  the 
plaintiff  has  carried  the  burden  thus  imposed  up- 
on him,  since  it  is  disclosed  by  his  own  evidence 
that  the  infection  might  have  easily  originated 
at  the  point  of  the  abrasion  in  another  and  dif- 
ferent way,  namely,  by  the  subsequent  voluntary 
exposure  of  the  wound  to  the  disease  germs,  and 
there  being  no  evidence  of  any  character  which 
could  possibly  tend  to  show  to  the  satisfaction 
of  '\he  jury  which  of  these  two  reasonable  theo- 
ries, both  presented  by  the  plaintiff's  evidence^ 
was  in  fact  the  more  probable.  Georgia  Ry.  & 
El.  Co.  V.  Harris,  1  Ga.  App.  714,  57  S.  E. 
1076;  Carroll  v.  Atlanta  Paper  Co.,  7  Ga.  App. 
584,  67  S.  E.  680. 


Error  from  Superior  Court,  E\iltoii  County ; 
J.  T.  Pendleton,  Judge. 

Action  by  J.  B.  Bell,  administrator,  against 
the  State  Life  Insurance  Company  of  Indian- 
apolis, Ind.  Directed  verdict  for  defendant, 
and  plaintiff  brings  error.    Affirmed. 

This  was  a  suit  on  a  poUcy  of  life  insur- 
ance for  the  recovery  of  the  disputed  double 
indemnity  provided  for  under  one  of  its 
clauses,  and  which  was  to  be  paid  in  all 
cases  where  It  should  be  shown  that  the 
death  of  the  assured  resulted  from  "bodily 
injury  sustained  and  effected  directly  through 
external,  violent,  and  accidental  means,  ex- 
clusively and  independently  of  all  other 
causes."  The  petition,  which  was  not  de- 
murred to,  alleged  that : 

"The  insured  was  a  physician  by  profes- 
sion, and  on  or  about  May  8,  1916,  he  began 
to  attend  professionally  the  infant  child  of 
one  T.  Bi.  Robinson,  of  East  Point,  Ga.;  said 
child  suffering  from  the  disease  known  as 
erysipelas.  Insured  wore  glasses,  and  while 
attending  his  said  patient  the  insured,  in  ad- 
justing his  glasses,  accidentally  caused  a 
scratch  or  abrasion  of  the  skin  on  or  near 
his  right  ear,  which  scratch  or  abrasion  of 
the  skin  became  infected  with  the  germs  of 
the  disease  of  erysipelas,  same  developing  in 
the  insured  on  or  about  May  20th.  As  a  re- 
sult the  insured  died  as  above  stated  on  Jvne 
17,  1916." 

The  undisputed  evidence,  as  submitted  by 
the  plaintiff  at  the  trial,  was  to  the  effect 
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that  the  abrasion  caused  by  the  passes  oc- 
curred on  May  14,  1916,  at  the  office  of  the 
deceased  in  the  Candler  Building  in  the  city 
of  Atlanta,  that  he  commented  upon  the  oc- 
currence at  the  time,  and  that  he  thereafter 
continued  to  treat  and  come  in  immediate 
contact  with  the  patient  affected  with  erysip- 
elas, who  was  living  out  from  College  Park 
about  two  miles,  on  the  Fairbum  car  line, 
until  the  23d  day  of  May.  The  evidence  Itself, 
as  adduced  from  the  plaintiff's  witnesses,  and 
the  deductions  which  might  be  drawn  there- 
from, were  both  conflicting  as  to  whether  the 
erysipelas  from  which  the  assured  died  origi- 
nated from  within  the  throat,  or  at  the  point 
of  abrasion  on  the  ear.  T.  M.  Robinson, 
plaintiff's  witness,  swore  that  on  Sunday  be- 
fore the  death  of  his  child,  which  occurred  on 
Wednesday,  May  24th,  Dr.  Bell,  the  deceased, 
called  at  his  house  and  was  complaining  of 
sore  throat  He  also  swore  that  at  that  time 
he  did  not  notice  any  sign  of  erysipelas  upon 
Dr.  Bell's  ear,  and  that  Dr.  Bell  at  that  time 
complained  only  of  a  sore  throat,  and  that  is 
what  he  said  he  had,  a  sore  throat  On  the 
other  hand,  another  witness  for  the  plaintiff, 
Miss  Pearl  Nash,  testified  that  on  Friday, 
May  19th,  she  attended  a  moving  picture  show 
with  Dr.  Bell,  the  assured,  and  that  on  this 
occasion  she  noticed  the  red  and  irritated 
condition  of  his  ear,  whereupon  they  stopped 
by  a  drug  store  and  applied  to  it  a  healing 
salve.  Dr.  Cosby  Swanson,  sworn  for  plain- 
tiff, testified  as  follows: 

'^  am  a  phyridan,  and  practice  at  929 
Candler  Building,  here  in  Atlanta.  I  knew  Dr. 
Bell  in  his  lifetime.  I  was  called  to  see  him 
about  three  or  four  days  after  he  contracted 
the  disease  from  which  he  died.  My  special- 
ty is  that  of  skin  diseases.  When  I  was  called 
in  to  attend  Dr.  Bell,  I  found  that  he  had  a 
red  inflamed  patch  on  the  right  side  of  his 
face  and  his  right  ear,  extending  down  a 
little  bit  on  the  neck,  and  back  of  his  ear. 
I  examined  the  inflammation  as  a  whole,  but 
I  didn't  go  into  minute  details.  I  saw  him 
three  or  four  days  after  he  contracted  it,  and 
there  was  a  large  area  inflamed  when  I  saw 
him,  which  was  on  the  right  ear  and  right 
side  of  his  face.  As  to  locating  the  center 
of  it  one  part  was  as  much  inflamed  as  the 
other,  when  I  looked  at  him.  Erysipelas  is 
a  contagious  infectious  disease,  and  usually 
comes  from  somebody  else  that  has  the  dis- 
ease, or  sometimes  from  some  patient  that 
they  have  been  handling  with  that  disease. 
It  is  characterized  by  swelling,  redness,  and 
some  pain,  and  with  a  sharp  Une  or  demarca- 
tion, with  an  elevation  of  temperature,  and 
the  best  authorities,  I  might  state,  state  that 
it  is  most  apt  to  be  from  an  abrasion  of  the 
skin  or  mucous  membrane  before  contracting 
the  disease,  though  the  abrasion  may  be  very 
Blight  and  the  cause  is  streptococcus,  which 
is  one  of  the  pus-forming  organisms.  The  ulti- 
mate cause  of  death  is  septicemia,  which  is 
a  general  infection  of  all  the  tissues  in  the 
body,  the  common  every-day  name  for  which 
is  blood  poison;  death  being  caused  by  ab- 
sorption of  the  toxins  that  the  germs  generate. 


which  break  away  from  the  main  seat  of  the 
luflammation  and  spread  to  other  parts  of  the 
body  and  become  a  general  infection.  Any- 
body that  has  a  break  of  the  skin  or  mucous 
membrane  are  susceptible  should  they  come  in 
contact  with  the  germ.  The  conditions  under 
which  erysipelas  is  most  usually  carried  from 
one  person  to  another  is  by  direct  contact. 
If  a  man  has  poor  health,  they  are  more 
susceptible  than  a  man  with  high  resistance. 
Any  break,  or  anything  that  lowers  the  vital- 
ity, makes  them  more  susceptible.  After  an 
operation  a  man's  vitality  is  lowered,  and  if 
he  comes  in  contact  with  an  infection  the 
organism  is  more  likely  to  grow  and  develop. 
The  idiopathic  form  of  erysipelas  is  an  old 
term  that  we  used  when  we  didn't  know  any- 
thing of  what  caused  it  We  would  just  put 
it  down  idiopathic.  It  was  merely  a  term  used 
where  we  didn't  know.  Erysipelas  is  mani- 
fested in  different  degrees,  some  being  more 
superficial  than  others,  but  all  of  them  in- 
volve the  skin;  they  are  deeper,  or  super- 
ficial, but  always  involve  the  skin.  I  attend- 
ed Dr.  Bell  up  to  the  time  of  his  death,  and 
went  in  the  same  room  where  he  was  sick,  but 
never  caught  the  disease.  Most  physicians,  in 
attending  contagious  or  infectious  diseases  hke 
that,  use  the  ordinary  precautions;  we  never 
touch  the  patient  if  we  can  help  it,  and  a 
great  many  of  them  use  rubber  gloves,  and 
wash  their  hands  in  antiseptic  before  or  short- 
ly after  leaving  the  room.  Supposing  that  a 
pliysidan  is  in  attendance  upon  a  patient  with 
erysipelas,  and  his  custom  is  to  wear  glasses 
in  the  form  of  spectades  with  guards  that  go 
over  his  ears,  and  supposing  that  in  attend- 
ance upon  that  patient  he  has  occasion  to 
touch  the  patient  from  time  to  time,  and  then 
uses  his  hands  to  take  off  and  put  on  his 
glasses  over  his  ears,  and  that  iu  that  act  he 
makes  an  abrasion  of  the  skin  on  his  ear, 
and  Bubsequentiy  contracts  erysipelas,  my 
opinion  would  be  that  he  contracted  the  dis- 
ease from  the  person  that  had  it  If  he  broke 
the  skin  at  the  time,  of  course,  that  would 
make  him  more  liable  to  ccmtraet  tiie  disease. 
If  he  had  a  break  of  the  skin,  and  touched 
a  patient  with  erysipelas,  and  then  touched 
his  ear,  ho  would  be  hable  to  contract  it. 
As  I  said  a  while  ago,  it  is  thought  that  a 
person  cannot  contract  the  disease  unless  they 
have  a  break  hi  the  skin.  There  is,  perhaps, 
some  difference  between  doctors  in  their 
theories.  It  is  held  by  some  authorities  that 
a  wound  is  not  necessary,  among  them  Dr. 
Osier,  one  of  the  recognized  authorities,  but 
by  the  majority  that  it  is.  All  this  difference 
between  doctors  is  more  from  clinical  ex- 
perience, but  a  great  deal  of  it  is  theory.  One 
doctor  might  have  a  theory  that  you  contract 
it  by  scratching  your  ear,  and  that  is  his- 
theory;  and  another  might  liave  a  theory 
that  you  blow  your  nose  and  rupture  some- 
thing and  contract  it  and  that  would  be  an- 
other theory;  and  another  theory  might  be 
that  you  might  cough,  and  draw  something  into 
the  throat  and  break  the  skin,  and  contract 
it  in  the  throat  or  mucous  membrane.  It  is 
contracted  that  way  sometimes.  Yes;  ery- 
sipelas more  frequently  develops  through  the 
mucous   membrane. 

"Dr.  T.  H.  Smith  was  called  in  consulta- 
tion with  us.  I  think  he  treated  his  [Dr. 
Bell's]  throat  during  his  illness.    Yes;    it  is- 
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possible  that  he  may  baye  contracted  it 
through  his  throat.  Dr.  Smith  is  Dr.  T/  H. 
Smith,  a  doctor  here  in  Atlanta,  a  throat 
spedalxst.  The  last  time  I  heard  from  him 
he  was  in  France  with  the  boys.  When  I 
saw  Dr.  BeU,  his  erysipelas  was  well  pro- 
nounced over  the  major  portion  of  the  right 
side  of  his  face  and  behind  his  ear,  and  his 
throat  was  involved.  *  •  ♦  •  There  is  a 
tube  that  connects  the  throat  and  the  ear, 
known  as  the  Eustachian  tube.  Were  it  not 
for  the  thin  membrance  of  the  ear  drum,  you 
could  stick  a  tube  back  into  Ids  throat  and 
blow  the  air  out  through  the  ear;  there  is  a 
surface  that  has  to  be  punctured.  Were  it  not 
for  the  thin  membrane  constituting  the  ear 
drum,  which  you  can  puncture,  you  could 
take  a  knitting  needle  and  stick  it  from  the 
ear  dear  into  the  throat  If  a  person  is  in- 
fected in  the  throat  by  erysipelas,  it  would 
be  possible  for  it  to  come  out  of  that  tube 
and  manifest  itself  on  the  side  of  the  face. 
It  is  just  as  possible  and  just  as  easy  for 
the  infection  to  go  from  the  outside  through 
that  tube  into  the  throat  as  the  other  way 
round." 

The  plaintiirs  witness,  T.  M.  Bobinson,  the 
father  of  the  patient  treated  by  Dr.  Bell,  tes- 
tified that  in  attending  the  patient  Dr.  Bell 
used  the  serum  treatment,  giving  hypodermic 
injections,  and  in  this  way  came  in  close  con- 
tact with  and  handled  ttie  erysipelas  patient 

At  the  trial  the  only  evidence  submitted  by 
the  defendant  consisted  of  the  following  ques- 
tions and  answers  from  the  plaintiiTs  proof 
of  death: 

'^Question  7:  State  all  facts  regarding  cause 
and  circumstances  of  death.  Answer:  Ery- 
sipelas contracted  from   patient" 

— ^together  with  the  following  portion  of  the 
statement  made  by  the  attending  physlcan 
and  furnished  to  It  by  plaintiff  as  a  part  of 
the  proof  of  death: 

**Q.  When  did  he  show  the  first  symptoms 
of  his  final  tUness?  A.  May  20,  iJdlO.  Q. 
What  is  the  date  of  your  first  visit?  A.  May 
24,  1016.  Q.  Your  last  visit?  A.  June  17, 
1916.  Q.  What  cause,  in  your  opinion,  op* 
erated  to  produce  the  disease  or  diseases  of 
which  he  died?  A.  Followed  an  infection  con* 
tracted  while  attending  a  patient" 

A  verdict  for  defendant  was  directed  by  the 
trial  judge,  and  exception  was  taken. 

Smith,  Hammond  &  Smith,  of  Atlanta,  for 
plaintiff  in  error. 

W.  Carroll  Latimer,  of  Atlanta,  for  defend- 
ant In  error. 


JENKINS,  P.  J.    (after  stating  the  facts  as 
above).    A  few  words  might  properly  be  said 
In  elaboration  of  subdivision  (b)  of  the  fifth 
paragraph  of  the  syllabus;  it  being  borne  in 
mind,  however,  that  the  construction  which 
is  there  assumed  to  be  the  meaning  of  the 
pleadings  is  not  that  which  we  have  in  fact 
held  to  be  the  only  proper  and  necessary  one. 
In  point  of  fact,  there  is  no  direct  or  specif- 
ic evidence  tending  to  show  that  the  fatal 
infection  might  have  been  contracted  from 
germs  collected  upon  the  glasses,  and  which 
entered  the  wound  or  scratch  upon  the  ear  at 
the  time  the  abrasion  occurred ;  but,  constru- 
ing the  evidence  along  this  line  most  favor- 
ably for  the  plaintiff,  and  conceding  that  such 
might  reasonably  be  within  its  purport,   it 
Is  also  true  that  from  the  plaintiff's  own 
evidence  it  is  plainly  shown  that,  had   the 
scratch  occurred  free  from  all  concurrent 
contamination,  the  assured,  in  subsequently 
handling  and  bringing  himself  within  imme- 
diate contiict  with  the  erysipelas  patient  with 
such  an  exi)osed  abrasion  might  readily  and 
easily  have  contracted  the  disease  in  this 
way.    If  the  disease  was  contracted  by  rea- 
son of  such  subsequent  voluntary  exposure, 
there  would  be  no  liability  under  the  policy. 
Thus,  since  the  plaintiff  has  shown  by  his 
own  evidence  that  there  were  two  reasonable 
and  likely  theories  as  to  how  the  disease 
might  have  been  contracted  from  the  scratch 
upon  the  ear,  assuming  now  that  it  in  fact 
originated  at  the  point  of  abrasion,  and  since 
there  is  no  testimony  whatever  of  any  charac- 
ter which  tends  in  any  way  to  throw  light 
upon  the  question  as  to  which  of  these  two 
theories  thus  presented  was  In  fact  the  more 
probable,  it  is  our  opinion  that  the  plaintiff 
has  failed  to  carry  the  burden  devolving  iuK>n 
him.    Had  the  evidence  been  disputed  as  to 
the  existence  of  the  latter  of  the  two  reasoQ- 
able  theories,  or  had  there  been  any  conflict 
in  the  evidence  as  to  which  of  these  two 
reasonable  theories  was  in  fact  the  more  prob- 
able, it  could  not  have  devolved  upon  the 
judge  to  determine  such  an  issue;  bat  since 
the  plaintiff  himself  has  presented  both  the- 
ories, and  since  there  is  no  evidence,  and 
therefore  no  conflict,  as  to  which  of  the  two 
theories  thus  presented  is  the  more  probable, 
it  was  not  error  to  direct  a  verdict  on  the 
the<Mry  that  the  burden  resting  upon  the  plain- 
tiff had  not  been  met 

Judgment  affirmed* 

STEPHENS  and  SMITH,  JJ.,  concur. 


2(.a) 
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<E(iipreme  Court  of  North  Carolina.    Dec  27, 

1»19.) 

1.  ABATXHSNT  and  BEViyAI.  ^S9l7-^BJS0- 
TION  OF  PENDENOT  OF  FOBMEB  ACTION  TAKEN 
BT  DBMXTRREB  OB   ANBWEB. 

Under  Reyisal  1905,  §  474(3),  demorrer  to 
the  complaint  lies  If  pendency  of  a  former  ac- 
tion for  the  same  cause  appears  on  its  face, 
bat,  under  section  477,  when  such  pendency 
does  not  appear  on  the  face  of  the  complaint, 
the  objection  may  be  taken  by  answer. 

2.  Abatement  and  beviyax.  ^=»11— Penden- 
cy OF  ANOTHER  ACTION  18  QB0I7ND  FOB  DIS- 
MISSAI.. 

In  view  of  the  spirit  of  the  Code,  and  par^ 
ticnlarly  Beyisal  1905,  i  481(1),  and  section 
563,  where  the  owner  of  an  automobile  which 
collided  with  an  automobile  truck  brought  ac- 
tion against  the  truck  owners  in  one  county, 
they  cannot,  while  such  action  is  pending,  bring 
their  own  action  on  account  of  the  same  colli- 
flion  against  him  In  another  county,  and  their 
action  should  be  dismissed  on  his'  plea  setting 
up  pendency  of  his  prior  action  for  the  same 
cause. 

Appeal  from  Superior  QourU  Buncombe 
County*;  Ray,  Judge. 

Action  by  H.  E.  Allen  and  others  against 
B.  McQueen  Salley.  From  judgment  deny- 
ing defendant's  motion  to  dismiss  the  action, 
defendant  appeals.    Reversed. 

This  is  an  action  to  recover  damages  as 
the  result  of  a  collision  between  an  anto- 
mobile  truck  belonging  to  the  plaintiffs  and 
an  automobile  belonging  to  the  defendant 
on  Biltmore  avenue,  near  Asheville,  March 
SO,  1919.  The  defendant,  prior  to  the  bring- 
ing of  this  action,  had  brought  an  action 
against  the  plaintiffs  in  Polk  county,  where 
he  resided,  for  damages  arising  out  of  the 
same  collision.  The  summons  in  that  action 
was  served  and  returned  prior  to  the  begin- 
ning of  this  action  by  the  plaintiffs.  At  the 
return  term  of  the  summons  in  this  action 
the  defendant  filed  his  plea  setting  up  the 
pendency  of  the  action  In  Polk,  and  moved 
to  dismiss  this  action  because  of  the  insti- 
tution of  the  prior  action  pending  In  Polk 
between  the  same  parties  and  In  regard  to 
the  same  subject-matter.  The  motion  to  dis- 
miss was  denied,  and  the  defendant  ap- 
pealed. 

Walter  Jones,  of  Tryon,  for  appellant 
Edwin  S.  Hartshorn,  of  Asheville,  for  ap* 
pellees. 

CLARK,  a  J.  [1, 2]  The  defendant  filed 
a  certified  copy  of  the  sununons,  complaint, 
and  answer  in  the  action  brought  by  him  for 
exactly  the  same  collisi<ni  in  Polk  county. 
A  demurrer  would  lie  if  the  pendency  of  the 
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former  action  appeared  on  the  face  of  the 
complaint  Revlsal,  §  474(3).  But  Revlsal, 
I  477,  provides: 


**Ohjeotum  Not  JLppearino  in  the  Complaint, 
—When  any  of  the  matters  enumerated  [above] 
*  •  •  do  not  appear  on  the  face  of  the  com- 
plainty  the  objection  may  be  taken  by  answer." 

The  certified  copy  of  the  summons,  com- 
plaint, and  answer  In  the  action  brought  by 
the  defendant  In  Polk  county  show  identi- 
cally the  same  collision  as  set  out  in  the 
complaint  In  this  action,  and  defendant 
pleads  the  Identity  of  the  transaction.  It 
is  so  treated  by  the  judge,  who  says  in  his 
judgment  that  the  defendant  moved  to  dis- 
miss this  action  "on  the  ground  that  another 
action  between  the  same  parties  and  about 
the  same  transaction  and  subject-matter  was 
pending  in  Polk  county  at  the  time  of  the 
institution  of  the  above-entitled  action  and 
the  court  being  of  the  opinion  that  the  de- 
fendant Is  not  entitled  to  have  this  action 
dismissed  on  the  grounds  alleged,"  overrul- 
ed the  motion.  The  briefs  of  the  plaintiff 
and  defendant  in  this  court  concede  the  iden- 
tity of  the  cause  of  action,  the  plaintiff  con- 
tending that  though  the  facts  show  one  and 
the  same  collision  that  the  causes  of  action 
were  different  because  the  plaintiffs  in  this 
action  claim  that  the  defendant  was  negli- 
gent and  the  defendant  In  the  prior  action  in- 
stituted by  him  claimed  that  the  plaintiffs  in 
this  action  were  negligent  but  this  was  a  dis- 
tinction without  a  difference.  The  jury  are 
to  find  the  facts  and  the  court  Instruct  as  to 
the  law  thereon,  and,  whatever  the  result, 
there  was  but  one  set  of  acts  and  only  one 
occurrence.  There  can  be  only  one  judg- 
ment for  plaintiff  or  for  defendant  in  the 
case.  Revlsal,  S  068(2).  It  would  be  unprec- 
edented to  divide  this  action  Into  two  so 
as  to  compel  the  same  witnesses  to  the  same 
transaction  to  attend  trial  of  the  action 
first  begun  (in  Polk),  and  then  to  require 
the  same  witnesses  to  attend  trial  and  testi- 
fy to  the  same  state  of  facts  In  Buncombe. 
The  two  juries  might  give  different  verdicts, 
and  the  judges  might  give  conflicting  con- 
structions of  the  law. 

The  entire  spirit  of  the  Code  is  to  avoid 
multiplicity  of  suits,  and  therefore  Revisal, 
I  481(1),  authorizes  a  defendant  to  plead  as 
a  counterclaim  any  "cause  of  action  aris- 
ing out  of  the  contract  or  transaction  set 
forth  in  the  complaint  as  the  foundation  of 
the  plaintiff's  claim,  or  connected  with  the 
subject  of  the  action."  This  was  intended 
to  authorize  the  claim  and  counterclaim  to 
be  settled  in  one  action,  when  there  la  an* 
other  contract  or  a  matter  "arising  out  of 
the  same  contract  or  transa^stion,"  which 
could  not  have  been  pleaded  at  common  law, 
but  It  was  not  Intoided  to  divide  into  two 
actions  and  authoriie  two  raits  to  be  brought 
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upon  the  same  contract  or  transaction, 
which  would  be  the  case  here  if  after  the 
defendant  has  sued  the  plaintiffs  for  the 
collision  the  defendants  in  that  case  could 
sue  the  plaintiff  therein  for  the  same  colli- 
sion. In  fact,  however,  the  defendant  here- 
in has  not  pleaded  a  counterclaim,  nor  did 
the  defendants  in  the  former  case.  The  de- 
fendant in  this  case  has  pleaded  the  ''pend- 
ency of  the  former  action  for  the  same 
cause,"  as  authorized  by  Revisal,  |  477.  The 
cause  is  identical  for  it  is  on  the  same  acts 
by  the  same  parties.  What  the  remedy  will 
be  and  whether  the  verdict  and  judgment 
will  be  for  the  plaintiff  or  the  defendant  is 
to  be  determined  in  that  suit 

At  common  law,  as  still  is  the  case,  when 
two  men  fight,  even  by  consent,  either  may 
bring  an  action  for  the  assault,  but  it  is  not 
held  that  there  may  be  two  actions.  Bell  v. 
Hansley,  48  N.  0.  131.  The  language  of  the 
headnote  is: 

"One  may  recover  In  an  action  for  assault 
and  battery,  alUiough  he  agreed  to  fight  with 
his  adversary." 

In  Francis  v.  Edwards,  77  N.  O.  275,  By- 
num,  J.,  says: 

"A  connterclaim  is  a  distinct  and  independent 
cause  of  action,  and  when  properly  stated  as 
such  with  a  prayer  for  reUef,  the  defendant 
becomes  in  respect  to  the  matters  alleged  by 
him  an  actor,  and  there  are  then  really  two 
simnltaneous  actions  pending  between  the  same 
parties,  wherein  each  is  at  the  same  time  both 
a  plaintiff  and  a  defendant.  The  defendant  is 
not  obliged  to  set  up  his  connterclaim.  He  may 
omit  it  and  bring  another  action.  He  has 
nis  election.  But  when  he  does  set  up  his 
counterclaim,  it  becomes  a  cross-action,  and 
both  opposing  claims  must  be  adjudicated.  The 
plaintiff  then  has  the  right  to  the  determination 
of  the  court  of  aU  matters  thus  brought  in  is- 
sne,  and  mutually  the  defendant  has  the  same 
right,  and  neither  has  tiie  right  to  go  out  of 
court  before  a  complete  determination  of  all 
the  matters  in  controversy  without  or  against 
the  consent  of  the  other.  This  is  the  proper 
construction  of  the  provisions  of  the  Code  in 
relation  to  counterclaim.  •  •  ♦  Any  other 
construction  would  defeat  or  impair  these 
equitable  and  economical  provisions  of  it  by 
which  all  matters  in  controversy  between  the 
parties  to  a  suit  may  be  determined  in  the 
same  action"— citing  many  cases. 

All  this  contemplates  one  action.  The  ob- 
ject of  the  Code  was  to  allow  many  other 
matters  than  the  original  contract  or  trans- 
ffction  to  be  settied  in  the  same  action,  and 
there  was  no  intention  to  divide  into  two 
actions  a  snit  brought  upon  the  same  con- 
tract or  the  same  transaction.  The  same 
matter  is  discussed  by  Ashe,  J.,  in  Hurst  v. 
Everett,  01  N.  O.  899,  who  says  that  the  ob- 
ject of  the  Ctode  provision  was  to  reduce  the 
number  of  actions. 

Bevlsal,  i  583,  settles  the  matter  clearly 
tfj  providing  t^t  the  Judgment  may   be 


"for  or  against  one  or  more  of  several  plain- 
tiffs, and  for  or  against  one  or  more  of  sever- 
al defendants,  and  may  determine  the  ultimate 
rights  of  the  parties  on  each  side,  as  between 
themselves.  •  *  •  And  it  may  grant  to  the 
defendant  any  affirmative  relief  to  which  be 
may  be  entitied." 

There  is  In  this  case  but  one  cause  of  ac- 
tion, the  collision,  and  the  remedy  sought 
by  plaintiff  and  that  sought  by  the  defend- 
ant depend  upon  identically  the  same  state 
of  acts  and  must  be  settled  in  one  action. 
The  proper  procedure  in  a  case  of  this  tdnd 
is  that  pursued  in  the  admiralty  courts, 
where  in  the  case  of  collision  both  vessels 
are  before  the  court,  and  the  wrongdoer  as- 
certained, or  where  both  parties  are  in  fault 
the  damages  and  costs  are  assessed  in  pro- 
portion to  the  wrongful  conduct  of  the  par- 
ties. 7  Cyc.  878-378.  This  is  also  the  case 
now  in  actions  against  a  railroad  company 
for  personal  injuries  when  contributory  neg- 
ligence is  pleaded. 

In  Alexander  v.  Norwood,  118  N.  a  382, 
24  S.  E.  119,  the  court  said: 

'^nie  purpose  of  the  Code  system  is  to  avoid 
a  multiplicity  of  actions  by  requiring  litigat- 
ing parties  to  try  and  dispose  of  all  questions 
between  them  on  the  same  subject-matter  in 
one  action.  Where  an  action  is  instituted,  and 
it  appears  to  the  court  by  plea,  answer,  or  de- 
murrer that  there  is  another  action  pending 
between  the  same  parties  and  substantially  on 
the  same  subject-matter,  and  that  aU  the  ma- 
terial questions  and  rights  can  be  determined 
therein,  such  action  will  be  dismissed." 

In  that  case  the  court  said  that — 

"The  plaintiff  [in  the  second  action]  has  no 
election  to  litigate  in  the  one  or  bring  another 
action  (Bogers  v.  Holt,  82  N.  O.  108),  and  the 
court  will  ex  'mero  motu  dismiss  the  second 
action,  as  the  parties,  even  by  consent,  cannot 
give  the  court  jurisdiction  (Long  v.  Jarratt,  94 
N.  0.  443)." 

In  Cooper  v.  Evans,  174  N.  G.  413,  93  S. 
B.  897,  Hoke,  J.,  said,  quoting  with  approval 
from  Smith  v.  French,  141  N.  G.  10,  53  S.  E. 
438: 

"Both  the  spirit  and  letter  of  our  present 
Gode  designs  and  contemplates  that  all  matters 
growing  out  of  or  connected  with  the  same 
controversy  should  be  adjusted  in  one  and  the 
same  action." 

There  are  numerous  dedslona  to  the  same 
effect 

The  collision  was  but  one  transaction,  and 
the  whole  matter  should  be  tried  and  the  lia- 
bilities of  all  the  parties  determined  in  the 
first  action,  which  id  still  pending  in  Polk. 

The  plaintiffs  in  the  second  action  com- 
plain  that  it  will  be  an  inconvenience  to 
them  to  try  the  case  in  Polk.  It  win  be 
exactly  the  same  inconvenience  for  tbm 
plaintiff  in  the  first  action  to  be  brought  to 
Buncombe  to  try  the  case  there  as  a  detad- 
ant.    Besides,  If  plalntifU*  contention  wore 
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right,  botb  parties  would  go  to  both  counties 
for  trial.  Neither  under  common  law  nor 
by  the  Ck>de  is  there  a  single  precedent  of 
dividing  an  action  up  and  trying  It  twice 
when  the  cause  of  action  Is  the  same  con- 
tract or  the  same  tort  The  Code  provision 
is  in  the  other  direction  of  preventing  mul- 
tiplicity of  actions  by  allowing  counterclaim 
when  It  is  another  contract  or  arises  out  of 
the  transaction  or  contract  which  Is  the 
cause  of  action,  not  to  divide  It  into  two 
actions  when  It  Is  on  the  same  contract  or 
transaction* 

There  cannot  be  two  actions  between  the 
same  parties,  for  the  same  cause,  whether 
on  contract  or  tort  To  prevent  that,  on  a 
plea  or  demurrer,  for  "pendency  of  a  for- 
mer action  for  the  same  cause,*'  the  second 
action  must  be  dismissed. 

Reversed. 


(179  N.  C.  140) 

BURGER  V.  COOPER.     (No.  505.) 

(Supreme  Court  of  North  Carolina.    Dec.  20, 

1919.) 

1.  BxPLEVtsf  ^=976— Damages  not  to  bb  sttb- 

ICITTED  WHBBB  ONLY  DETSNTIOIT  IS  ALLKOED. 

Plaintiff  in  claim  and  delivery  alleging  no 
damages  except  for  detention  of  the  property, 
which  Revisal  1906,  |  795,  fixes  at  interest  on 
the  value  of  the  property,  the  judgment  award- 
ing this  should  not  order  a  resubmission  of  the 
issue  of  damages. 

2.  Coots  ^=»234  —  Ck>8TS  to  be  divided  on 

PBEMATURB  APPEAL  AND  MODHTGATION. 

Though  the  judgment  is  modified  on  appeal, 
costs  of  the  Supreme  Court  should  be  divided, 
-where  the  appeal  might  have  been  dismissed  as 
premature. 

Appeal  from  Superior  (}ourt,  Cherokee 
County;   Webb,  Judge. 

Action  by  D.  C  Burger  against  W.  T. 
€k>oper.  From  the  part  of  the  judgment  for 
plaintiff  ordering  a  resubmission  of  the  Is- 
sue of  damages,  defendant  appeals.  Modified 
and  affirmed. 

This  is  an  action  to  recover  xK)S8ession  of 
two  mules,  in  which  claim  and  delivery  pro- 
ceedings were  resorted  to,  and  the  defend- 
ant gave  bond,  retained  the  mules,  and  sold 
them  before  the  triaL 

The  plaintiff  offered  evidence  tending  to 
prove  that  on  the  2d  of  April,  1917,  he  de- 
livered to  the  defendant  the  two  mules  In 
exchange  for  a  horse  and  mare  and  $25,  with 
the  understanding  that  If  the  horse  and  mare 
were  not  satisfactory  the  trade  should  be 
xeBCixided  and  the  mules  returned  to  him; 
that  on  the  next  day,  finding  that  the  horse 
and  mare  were  not  satisfactory,  he  carried 
tbem  to  the  stables  of  the  defendant  and  de- 
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manded  the  return  of  the  mules,  which  was 
refused;  that  he  then  took  the  horse  and 
mare  to  his  home  and  retained  them<  In  his 
possession  until  the  trial;  that  their  serv- 
ices were  not  worth  the  expense  of  feeding 
them. 

The  evidence  of  the  defendant  contradicted 
■all  of  this  evidence  in  behalf  of  the  plaintiff. 

The  jury  returned  the  following  verdict: 

"First  Did  the  plaintiff  and  the  defendant 
exchange  horses  and  mules  upon  the  condi- 
tions set  forth  in  the  plalntifiE's  complaint? 
Answer:    Yes. 

"Second.  Is  the  plaintiff  the  owner  of  the 
mules  referred  to  and  described  in  the  plain- 
tifTs  complaint?    Answer:    Yes. 

"Third.  What  was  the  value  of  the  nmles 
at  the  time  that  they  were  replevied  by  plain- 
tiff?   Answer:    $250. 

"Fourth.  What  was  the  value  of  the  horse 
and  mare  at  the  time  plaintiff  took  them  into 
his  possession?    Answer:    $175. 

"Fifth.  What  damage,  if  any,  has  plaintiff 
sustained  by  reason  of  defendant's  replevy  of 
the  mules  in  question?  Answer:  $200,  with 
interest." 

His  honor  entered  judgment  in  behalf  of 
the  plaintiff  for  the  sum  of  $50,  it  being  the 
difference  In  the  value  of  the  stock  as  fixed 
by  the  jury,  with  Interest  thereon  from  the 
4th  day  of  April,  1917. 

He  also  ordered  that  the  answer  to  the 
fifth  issue  be  stricken  out,  and  that  that  Is- 
sue be  submitted  to  another  jury,  to  which 
last  order  the  defendant  excepted  and  ap- 
pealed. 

Edmund  B.  Norvell,  of  Murphy,  for  ap- 
pellant 

ALLEN,  J.  [1]  The  only  exception  in  the 
record  preseQts  for  review  the  correctness  of 
the  ruling  setting  aside  the  finding  upon  the 
fifth  Issue  of  damages  with  directions  to  re- 
submit the  Issue  to  another  jury,  and  in 
this  there  was  error. 

The  plaintiff  alleges  no  damages  In  the 
complaint  except  for  the  detention  of  the  two 
mules,  which  the  statute  (Rev.  S  795)  fixes 
at  Interest  on  the  value  of  the  property  at 
the  time  of  the  seizure,  and  this  has  been 
awarded  him  In  the  judgment 

He  does  not  allege  that  he  was  comi>elled 
to  Incur  expense  in  feeding  the  horse  and 
mare,  and,  on  the  contrary,  he  shows  by  his 
own  evidence  that,  after  the  defendant  re- 
fused to  rescind  the  trade  and  return  the 
mules,  he  voluntarily  took  the  horse  and 
mare  from  the  stables  of  the  defendant, 
where  he  had  placed  them,  and  carried  them 
to  his  own  liome  and  kept  them,  and  It  also 
appears  from  the  verdict  that  there  was  very 
little  difference  In  the  value  of  the  horse 
and  mare  and  the  mules.  Indicating  that  he 
preferred  to  keep  what  he  had,  and  that  he 
thought  their  services  were  worth  their  feed. 
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The  jQdgmait  must  therefore  be  modified 
by  striking  out  the  order  directing  that  the 
fifth  issue  be  submitted  to  another  Jury. 

[2]  The  costs  of  the  Supreme  Court  will 
be  divided  between  the  plaintiif  and  defend- 
ant, as  the  appeal  might  have  been  dismissed 
as  premature. 

Modified  and  affirmed. 


(178  N.  0.  779) 

STATE  T.  DAHTON.    (No.  681.) 

(Supreme  Court  of  North  CaroUna.    Dec  20, 

1919.) 

1.  Homicide  ^=s>1S(1)— Deobbx  or  OBniB  in 

CASE  OF  KILLING  OF  BY8TANDEB  DETEBMINED 
BY    INTENT. 

In  view  of  Revisal  1906,  i  8631,  where 
defendant,  engaged  in  an  affray  or  difficulty  with 
another,  unintentionally  killed  a  bystander,  his 
act  should  be  interpreted  with  reference  to  his 
faitent  and  conduct  toward  his  adversary,  and 
criminal  liability  for  the  homidde,  or  other- 
wise, and  its  degree  must  be  determined  there- 
by. 

2.  HoiaciBE  ^=»22(2)— Definition  of  "will- 
ful MUBDEB." 

''Willful  murder''  is  the  unlawful  and  ia- 
tentional  killing  of  another  without  excuse  or 
mitigating  circumstances. 

[Ed.  Note.—For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series.  Willful.] 

3.  Homicide   ^=:>340(1)— Ebboq  in  instbuo- 

TION  AS  to  DEGBEB  OF  CBIHE  PBEJUDICIAL. 

In  a  prosecution  for  murder  of  a  woman, 
defendant  having  testified  that  he  shot  her  acd- 
deutally  while  drawing  pistol  when  threatened 
by  man  in  whose  automobile  the  woman  had 
been  riding,  erroneous  instruction  that  if  de- 
fendant without  premeditation  was  attempt- 
ing to  shoot  the  man  under  such  circumstances 
as  would  be  murder  in  the  second  degree  or 
manslaughter,  but  accidentally  killed  the  wo- 
man, he  would  be  guilty  of  murder  in  the  first 
degree  because  doing  a  felonious  act  at  the 
time  of  the  accidental  killing,  J^ld  prejudicial 
to  defendant. 

Appeal  from  Superior  Ck)urt,  Macon  (boun- 
ty ;  Bay,  Judge. 

Jerry  Dalton  was  convicted  of  murder  in 
the  first  degree,  and  he  appeals.    New  trial. 

B.  D.  Sisk,  of  Franklin,  and  J.  N.  Moody, 
of  Murphy,  for  appellant. 

The  Attorney  (toieral  and  Frank  Nash, 
Aflst  Atty.  G^.,  for  the  State. 

HOKE,  J.  It  was  proved  on  the  trial  that, 
on  the  afternoon  of  November  10,  191$,  in 
said  county,  the  prisoner  shot  and  killed  the 
deceased,  Maude  Grant ;  and  also  killed  Mer- 
rill Ang^  who  was  with  her  at  the  time. 

The  facts  in  evidence  on  the  part  of  the 
state  tended  to.  show  that  the  prisoner,  who 


had  been  drinking  heavily  for  several  weeks 
and  was  angered  because  the  deceased,  spok- 
en of  in  some  of  the  testimony  as  "his  girl," 
was  with  Merrill  Angel,  saw  the  two  pass  in 
the  latter's  automobile,  and,  as  they  returned 
shortly  after,  the  prisoner  signaled  to  the 
car,  and  when  it  came  to  a  stop  he  approach- 
ed it  from  the  left  side  wliere  Merrill  Angel 
was  at  the  wheel,  Maude  being  on  the  same 
seat,  and  began  a  conversation  with  him,  be- 
ginning in  a  low  tone  and  growing  louder  as 
it  proceeded ;  that  Maude  got  out  of  tbe  car 
on  the  opposite  side  from  the  prisoner,  and 
as  she  walked  towards  the  front,  the  prison- 
er fired  a  pistol  shot  at  her,  and,  as  she  was 
falling,  immediately  fired  another,  one  of  the 
shots  inflicting  a  mortal  wound  from  ^which 
she  ptresently  died.  The  prisoner  then  fired 
a  third  shot  through  the  wind  shield  of  the 
car,  killing  Merrill  Angel.  One  of  the  by- 
standers, Will  Stepp,  testifying  to  the  occur- 
rence, in  part  said: 

"After  a  while  I  saw  Jerry  shaking  Maude, 
and  could  hear  her  beg:  'Don*t  Jerry!  don't!  ^ 
And  when  she  was  saying  'don't'  Jerry  was 
shaking  her.  He  was  on  the  side  of  the  car 
that  Angel  was  on,  and  reaching  across  Angel. 
Jim  Barnett  rode  up  to  the  l>ack  of  the  car 
and  took  hold  of  Jerry,  and  Jerry  shoved  him 
back,  and  in  a  second  I  saw  Angel  catch  Jerry's 
hand.  It  seemed  like  he^ad  something  in  his 
hand,  and  Jerry  took  a  step  backward,  and  by 
that  time  Maude  Jumped  from  the  car  and 
Jerry  shot.  Jerry  jerked  loose,  and  Maude 
jumped  from  the  car  and  Jerry  shot;  cannot 
tell  what  direction  he  fired.  Dalton  then  took 
a  step  to  the  left  to  the  forcwheel  of  the 
car  and  fired  again,  and  she  fell.  He  then  turn- 
ed and  fired  through  the  windshield  at  Angel, 
and  that  was  aU  I  saw.  I  left  and  did  not 
see  anything  more.  Did  not  see  Angel  do  any- 
thing except  try  to  catch  whatever  Dalton 
had  in  his  hand.  .Just  as  quick  as  Dalton  jerk- 
ed back  from  Angel,  he  fired  the  first  time." 

The  prisoner,  a  witness  in  his  own  behalf,, 
testified  in  part  as  follows: 

''That  he  approached  the  car  and  entered  into 
a  conversation  with  the  parties  and  thought 
everything  was  friendly.  That,  in  the  course 
of  the  talk,  Maude  asked  witness  where  he  was 
going,  and  he  replied  he  was  going  to  Choga  to 
get  Hollifield's  horse  for  the  purpose  of  going 
over  to  the  flats,  and  witness  then  asked, 
'Won't  you  go  with  me?'  and  she  said,  Tea, 
because  Merrill  is  going  over  to  Franklin  this 
evening.'  Whereupon  Merrill  said:  'No,  you 
can't  go.  Before  you  shall  go  I  will  kill  you 
both.  God  damn  you!'— and  ^hrew  his  hand  to 
his  pocket.  That  witness  said,  'Let's  not  do 
that,'  and  jumped  back  to  draw  his  pistol,  and 
it  hung  somehow  at  first  and  went  off  in  wit- 
ness' hand  as  he  drew  it  to  shoot  Angely  etCL 
That  his  pistol  fired  three  times.** 

Further,  witness  testified: 

'rrhat  I  killed  Maude  Grant  aoddentally.  As 
I  jerked  my  pistol  out  of  my  pocket,  it  fired 
and  killed  her." 


^ —  ' 

4tS9Vor  oUi«r  oases  sea  same  topic  and  KEY-NUMBER  in  all  KaF-Numbered  Digasts  and,lodaxoa 
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There  wai^  mtidi  other  tefitimony  on  the  Is- 
sae,  bnt  the  above  Is  sufficient  for  a  proper 
apprehension  of  the  qnestlon  chiefly  involved 
in  the  prisoner's  appeal,  presented  In  an  ex- 
ception as  follows:  In  one  aspect  of  the  evi- 
dence, the  court  instructed  the  Juty: 

"If  yon  find  beyond  a  reasonable  dotibt  that 
he  (the  prisoner)  came  to  the  car,  and  that 
he  was  not  assaulted  by  An^l,  or  an  attempt 
made  to  take  bis  life  or  do  bim  great  bodily 
harm,  at  the  hands  of  Angel,  but  if  he  purposed 
in  his  mind  to  shoot  Angel  or  do  him  great 
bodily  harm,  and  that  he  did  not  have  premedi- 
tation and  deliberation  when  he  undertook  it 
but  did  it  under  circumstanceB  that  if  he  had 
shot  him  and  killed  him,  it  would  be  murder 
in  the  second  degree  or  manslaughter,  and  in 
carrying  out  that  intention  he  had  accidentally 
killed  Maude  he  would  be  guilty  of  murder  in 
the  first  degree  because  he  would  be  doing  a 
felonious  act,  or  attempting  a  felonious  act, 
when  he  accidentally  killed  the  girl." 

To  this  portion  of  the  charge,  exception 
was  duly  taken,  and,  on  the  record,  we  are  of 
opinion  that  this  objection  of  the  prisoner 
must  be  sustained. 

[1]  In  cases  of  this  character,  it  is  the 
generally  accepted  principle  that,  where  one 
man,  engaged  in  an  affray  or  difficulty  with 
another  unintentionally  kills  a  bystander,  his 
act  shall  be  interpreted  in  reference  to  his 
intent  and  conduct  towards  his  adversary, 
and  criminal  liability  for  the  homicide  or 
otherwise  and  the  degree  of  it  must  be  there- 
by determined.  A  very  correct  statement  of 
the  general  principle  is  given  in  13  R.  G.  L. 
tit  Homicide,  §  60,  pp.  745,  746,  as  follows: 

"The  fact  that  the  homicidal  act  was  intended 
to  compass  the  death  of  another  person  does 
not  in  any  measure  relieve  the  slayer  of  crimi- 
nal responsibility.  He  is  guilty  or  innocent 
exactly  as  though  the  fatal  act  had  caused  the 
death  of  the  person  intended  to  be  killed.  The 
intent  is  transferred  to  the  person  whose  death 
has  been  caused.  The  result  is  that  the  slayer 
has  been  held  guilty  of  murder  or  manslaughter 
or  excusable  homicide,  accorffing  to  the  at- 
tendant circumstances.  If  the  killing  of  the 
person  intended  to  be  hit  would,  under  all  the 
circumstances,  have  been  excusable  or  Justifia- 
ble on  the  theory  of  self-defense,  then  the  un- 
intended killing  of  a  bystander  by  a  random 
shot  fired  in  the  proper  and  prudent  exercise 
of  such  self-defense  is  also  excusable  or  justifi- 
able. And  if  the  killing  of  the  intended  victim 
would  have  been  reduced  by  the  circumstances 
to  murder  in  the  second  or  third  degree,  or  to 
manslaughter  in  any  of  the  degrees,  then  the 
unintended  and  accidental  killing  of  the  by- 
stander resulting  from  any  act  designed  to 
take  effect  upon  the  intended  victim  would  be 
likewise  reduced  to  the  same  grade  of  offense 
as  would  have  followed  the  death  of  the  victim 
intended  to  be  killed." 

And  well-considered  decisions  here  and 
elsewhere  and  approved  text-books  are  in 
fall  support  of  this  statement  of  the  doctrine. 
State  ▼.  Ctole^  132  N.  C.  10e»-107e,  44  S.  B. 
891;   State  r.  Folkerson  et  aL,  61  N.  a  238; 
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Pinder  t.  State,  27  Fla.  370,  8  Soutli.  837,  26 
Am.  St  Bep.  75;  Ck>mmonwealth  v.  Breyesr 
see,  160  Pa.  451,  28  AtL  824,  40  Am.  St.  Rep. 
829;  1  Wharton  (Mminal  Law  (11th  Ed.)  | 
500. 

[2,  S]  Applying  the  principle,  the  prisoner 
in  this  case  Is  Indicted  for  the  willful  murder 
of  Maude  Grant,  one  correct  definition  of  the 
crime  being  the  unlawful  and  intentional 
killing  of  another  without  excuse  or  mitigat- 
ing circumstance.  A  witness  in  his  own  be^ 
half,  he  testified,  in  effect,  that  he  did  not  in- 
tentionally kill  the  deceased,  but  that  he  kill- 
ed her  accidentally  in  the  ^ort  to  draw  his 
pistol  to  defend  himself  from  an  assault  by 
Merrill  Angel.  If  the  testimony  should  be 
accepted  by  the  Jury,  his  guilt  or  innocence 
must  be  determined  by  reference  to  his  in- 
tent and  conduct  towards  Merrill  Angel  and 
not  otherwise.  If,  under  the  circumstances 
presented,  the  killing  of  Merrill  Angel  would 
have  constituted  murder  in  the  second  de- 
gree or  manslaughter,  as  to  him  this  would 
afford  the  correct  measure  of  the  prisoner's 
liability  for  the  homicide,  for  which  he 
stands  indicted,  and  it  constitutes  reversible 
error  for  the  court  to  charge  the  jury,  as  it 
did  in  effect,  that  *1f '  the  prisoner,  without 
premeditation  and  deliberation,  was  engaged 
in  an  attempt  to  shoot  Angel,  and  under  cir- 
cumstances that,  if  he  had  shot  and  killed 
him,  it  would  be  murder  in  the  second  de- 
gree or  manslaughter,  and,  in  carrying  out 
his  intention,  he  had  accidentally  killed 
Maude,  he  would  be  guilty  of  murder  in  the 
first  degree  because  he  would  be  doing  a  fe- 
lonious act  when  he  accidentally  killed  the 
girl.  His  honor  may  have  given  the  charge 
excepted  to  under  the  impression  that  the 
same  was  justified  and  required  by  a  proper 
consideration  of  an  act  dividing  the  crime  of 
murder  into  two  degrees ;  but,  to  our  minds, 
the  position  does  not  correctly  interpret  the 
law.  This  statute,  Revlsal,  |  3631,  provides 
that— 

"A  murder  which  shall  be  perpetrated  by 
means  of  poison,  lying  in  wait,  imprisonment, 
starving,  torture,  or  by  any  other  kind  of  will- 
ful, deliberate  and  premeditated  killing,  or 
which  shall  be  committed  in  the  perpetration  or 
attempt  to  perpetrate  any  arson,  rape,  rob- 
bery, burglary  or  other  felony,  shaU  be  deemed 
to  be  murder  in  the  first  degree  and  shall  be 
punished  with  death.  All  other  kinds  of  mur- 
der shall  be  deemed  murder  in  the  second 
degree,  and  shall  be  punished  with  imprison- 
ment of  not  less  than  two  nor  more  than  thirty 
years  In  the  state's  prison." 

* 

In  State  ▼.  Banks,  143  N.  G.  652,  656,  57  B. 
E.  174, 176,  it  was  earnestly  contended  in  be- 
half of  the  defendant,  convicted  of  murder  in 
the  first  degree  under  the  statute,  that  sucb 
a  conviction  could  only  be  sustained  whera 
the  "unlawful  killing  was  done  from  person- 
al lU  trill  or  grudge  between  the  parties,** 
and  the  court  in  disapprofvinf  tlie  poeitkii 
said: 
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"There  has  been  no  change  wrought  In  this 
respect  by  the  statute  dividing  the  crime  of 
murder  into  two  degrees  (Reyisal,  8  3631),  as 
to  the  element  of  malice  which  must  exist  to 
make  ont  the  crime. 

"Both  before  and  since  the  statute,  murder 
is  the  unlawful  killing  of  another  witii  malice 
aforethought.  See  Clark's  Criminal  Law,  p.  187. 
This  malice  may  arise  from  personal  ill  wUl  or 
grudge,  but  it  may  also  be  said  to  exist  when- 
eyer  there  has  been  a  wrongful  and  intention- 
al killiog  of  another  without  lawful  excuse  or 
mitigating  circumstances.  The  statute  does 
not  undertake  to  give  any  new  definition  of 
murder,  but  classifies  the  different  kinds  of 
murder  as  they  existed  at  common  law,  and 
which  were,  before  the  statute,  all  included  in 
one  and  the  same  degree. 

"Thus,  all  murder  done  by  means  of  poison, 
lying  in  wait,  etc.,  or  by  any  other  kind  of 
willful,  deliberate  or  premeditated  killing  or 
murder  done  in  the  effort  to  perpetrate  a  felony, 
shall  be  murder  in  the  first  degree,  and  punish- 
ed with  death.  All  other  kinds  of  murder  shall 
be  deemed  murder  in  the  second  degree,  and 
punished  by  imprisonment  in  the  state's  prison. 
But  the  constituent  definition  of  murder  re- 
mains as  it  was,  and  in  neither  degree  is  it 
necessarily  required  that  the  unlawful  killing 
should  be  from  personal  ill  will  or  grudge.' 


«» 


From  this  authoritatiye  construction,  it 
appears  that  the  statute  does  not  and  does 
not  intend  to  give  any  new  definition  of  mur- 
der, but  only  classifies  the  crime,  dividing  the 
same  into  the  two  degrees ;  making  all  mur- 
der done  by  lying  In  wait,  etc.,  or  any  other 
kind  of  willful,  deliberate,  or  premeditated 
killing,  and  all  murder  done  in  the  perpetra- 
tion or  efl!ort  to  perpetrate  any  of  the  graver 
felonies,  murder  In  the  first  degree.  And 
from  this  it  follows  that  an  accidental  killing 
does  not  come  within  the  classification  of 
murder  in  the  first  degree  merely  because  it 
occurred  in  the  perpetration  of  or  effort  to 
perpetrate  felony,  but  only  when  the  killing 
amounted  to  murder  done  in  such  effort,  and 
on  the  facts  of  this  record  tind  assuming  this 
killing  of  Maude  Orant  to  have  been  acciden- 
tal as  the  prisoner  testified,  the  only  way  it 
could  be  made  to  constitute  murder  in  the 
first  degree  Is  for  the  state  to  establish  be- 
yond a  reasonable  doubt  that  such  killing  oc- 
curred while  the  perpetrator  was  presently 
engaged  in  the  willful,  deliberate,  and  pre- 
meditated effort  and  the  intent  to  kill  and 
murder  Merrill  Angel ;  this  to  be  determined 
under  the  principles  of  the  common  law  as 
approved  and  illustrated  in  the  decisions 
herebefore  cited  and  others  of  like  import. 
There  is  high  authority  for  the  position  that 
the  accidental  or  unintentional  killing  of  a 
bystander  may  never  amount  to  a  graver 
crime  than  murder  in  the  second  degree. 
Thomas  r.  State,  53  Tez.  Cr.  R.  272,  109  S. 
W.  155,  126  Am.  St  Bep.  786,  and  other  cas- 
es. But  we  are  of  opinion  that  the  contrary 
is  the  sounder  view  and  more  in  accord  with 
our  own  decisions  on  the  sublect,  to  the  ef- 


fect that  such  a  killing  may  be  held  murder 
in  the  first  degree  when  It  occurs,  as  stated, 
while  the  perpetrator  is  presently  engaged  in 
the  willful,  deliberate,  and  premeditated  ef- 
fort to  kill  and  murder  another.  See  State 
T.  Cole,  132  N.  0.  at  page  1076,  44  S.  E.  391 ; 
1  Wharton  Criminal  Law  (11th  Ed.)  f  508; 
13  B.  C.  L.  pp.  774-777. 

There  are  cases  apparently  in  support  of 
his  honor's  charge  and  which  hold  that  any 
killing  done  in  the  perpetration  of  or  effort 
to  perpetrate  the  specified  felonies  will  con- 
stitute murder  in  the  first  degree;  but,  so 
far  as  examined,  these  rulings  were  made  on 
statutes  differing  from  ours  anfi  which  per- 
mit, and  perhaps  require,  a  different  inter- 
pretation. In  discussing  this  question,  we 
have  referred  throughout  to  the  defendant's 
testimcmy  only  because  it  Is  In  his  evidence 
that  the  exception  is.  presented,  and  we  deem 
it  not  improper  to  say  that,  on  perusal  of  the 
record,  there  is  evidence  on  the  part  of  the 
state  which  requires  that  the  question  of 
murder  in  the  first  degree  be  submitted  as  an 
independent  proposition  and  irrespective  of 
the  prisoner's  conduct  In  reference  to  the 
killing  or  his  attempt  to  kill  Merrill  Angel. 

For  the  error  indicated,  the  prisoner  is  en- 
titled to  have  his  cause  tried  before  another 
jury,  and  it  is  so  ordered. 

New  trial. 

(179  N.  C.  73) 

JOBDAN  ▼.  MILLEB  et  al.     (No.  548.) 

(Supreme  Court  of  North  Carolina.    Dec  20, 

1919.) 

1.  Landlobd  and  tenant  ^=:>169(11)~Pbozi- 
icatb  oausk   of  injubt  to  lessee's    km- 
plot£  was  contributobt  neqlioencb. 
In  action  by  plaintiff,  an  employ^  of  de- 
fendant's lessee,  for  personal  injuries  sustained 
by  reason  of  her  stepping  into  a  hole  made  by 
another  employ^  of  lessee  in  platform  leading 
to  bedroom  assigned  to  plaintiff,  held  jury  was 
warranted  in  finding  that  plaintiff  was  not  in- 
jured by  negligence  of  lessor,  but  by  her  own 
negligence. 

2.  LaNDLOBD  and  TENANT  ^S»160(l)  —  IjBS- 
SOB'S  DUTY  TO  BEPAIB. 

In  the  absence  of  an  agreement  as  to  re- 
pairs, it  is  not  the  duty  of  the  lessor  to  keep 
the  buildings  in  repair. 

3.  Landlobd  and  tbnant  ^=»169(11)~Step- 
piNo  into  hole  in  platfobm  not  contbib- 
tjtobt  neolioence. 

That  plaintiff,  an  employ^  of  defendant's 
lessee,  injured  by  stepping  into  a  hole  in  plat* 
form  leading  to  bedroom  assigned  to  her,  knew 
of  the  hole  did  not  make  her  guilty  of  contrib- 
utory negligence  as  a  matter  of  law. 

4.  Landlobd  and  tenant  ^=»168(1)— Injust 
to  lessee's  kmplotA;  oontbibx^tobt  hbq- 
ligsncb  not  babbino  bbooykbt. 

Though  plaintiff,  employ^  of  defendantfs  lea- 
see, injured  by  stepping  into  hole  in  platfoi 
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on  the  premises  leading  to  her  room,  was  negli- 
gent, her  negligence  would  not  prednde  recov- 
ery if  the  negligence  of  defendant  lessor  in  fail- 
ing to  make  repairs  was  the  proximate  cause 
of  the  injury. 

5.  Landlobd  and  tenant  ^=:>164(2),  166(2), 
167(2)  —  Lessob's  liabiutt  roB  injitbies 

DX7X  TO  FAILUBE  TO  BEPAIB. 

The  breach  by  the  landlord  of  his  contract 
to  repair  will  not  ordinarily  entitle  the  lessee, 
his  family,  servants,  or  guests,  personally  in- 
jured from  a  defect  due  to  failure  to  repair, 
to  recover  indemnity  for  such  injury,  whether 
in  contract  or  tort,  since  such  damages  are  too 
remote. 

Appeal  from  Superior  Court,  Buncombe 
Comity;  Ray,  Judge. 

Action  by  Jane  Jordan  against  Oeorge  D. 
HiUer  and  others.  Judgment  for  defendants, 
and  plaintiff  appeals.    No  error. 

This  is  an  action  for  damages  for  personal 
injuries  sustained  by  the  plaintiff,  an  employ^ 
of  the  lessee  of  the  defendant  The  jury 
found  on  the  issues  submitted  that  the  de- 
fendant was  not  guilty  of  negligence,  and  that 
plaintifT  contributed  to  her  injuries  by  her 
own  negligence. 

F.  W.  Thomas  and  R.  M.  Wells,  both  of 
Asheville,  for  appellant. 
M.  W.  Brown,  of  Asheville,  for  appellees. 

CLARK,  C.  J.  [1]  In  December,  1915,  the 
premises  in  question  were  leased  by  George 
D.  Miller  to  Tempo  Harris  for  a  residence 
and  boarding  house,  and  she  employed  the 
plaintifT  as  a  cook.  The  defendant  was  given 
a  bedroom,  which  she  reached  by  passing 
over  a  platform  in  which  there  was  a  hole 
3  feet  long  and  4  inches  wide,  which  had  been 
made  in  September,  1917,  by  another  employ^ 
of  Mr.  Harris,  and  plaintifT  was  injured  by 
stepping  into  this  hole  in  the  month  following. 

As  to  the  accident,  the  plaintiff  testified  as 
follows: 

^On  October  8^  1917,  said  platform  and  rail- 
ing around  the  same  was  out  of  repair,  and  in 
said  platform  near  the  door  to  her  sleeping 
room  was  a  hole;  that  she  knew  that  said  hole 
was  in  the  platform,  having  stepped  over  and 
dodged  it  at  least  twice  every  day  for  five  days 
before  she  received  her  injuries,  and  that  at  the^ 
time  she  was  injured  she  knew  where  the  hole 
was  and  intended  to  step  across  the  hole,  but 
misjudged  its  location  and  put  her  foot  into  it, 
causing  her  to  fall,  and  that  she  was  thereby 
injured." 

By  the  terms  of  the  lease,  the  lessor  was 
to  attend  to  all  necessary  outside  repairs,  but 
title  lessee  agreed  to  make  all  inside  r^airs 
during  the  life  of  the  lease.  It  would  seem 
that  this  was  a  defective  place  in  a  platform 
of  an  outside  staircase  leading  to  plaintiff's 
loom.  The  tenant,  Miss.  Harris,  knew  that 
employH^  BUlott,  had  broken  the  plank  and 


made  the  hole,  and  that  a  plank  3  feet  long 
and  4  inches  wide  would  have  put  the  plat- 
form in  repair. 

"As  a  general  mle^  the  landlord  is  not  li- 
able for  injuries  to  third  persons  on  account 
of  the  defective  repair  of  premises."  18  A. 
&  B.  238. 

[2]  In  the  absence  of  an  agreement  as  to 
repairs,  it  is  familiar  learning  that  it  is  not 
the  duly  of  the  lessor  to  keep  the  building  in 
repair.  Improvement  Co.  v.  Coley-Bardln, 
156  N.  C.  255,  72  S.  SX  812,  36  L.  R.  A.  (N.  S.) 
907.  There  was  evldoice  from  the  plaintUTs 
'statement  that  she  knew  of  this  broken  place 
in  the  platform,  and  notwithstanding  stepped 
into  the  hole.  The  jury  found  upon  the  Isisues 
submitted  that  she  was  not  injured  by  the 
negligence  of  the  lessor,  but  that  she  was  in- 
jured by  her  own  negligence.  There  was  evi- 
dence to  that  effect  sufladent  to  go  to  the 
jury,  and  they  have  so  found  the  fact  to  be. 

[3, 4]  The  court  charged  the  jury  that — 

"The  mere  fact  that  the  plaintiff  knew  that 
there  was  a  hole  in  the  platform  at  the  place 
where  she  testified  that  her  leg  went  through 
does  not  make  her  guilty  of  contributory  neg- 
ligence. It  is  for  the  jury  to  say  on  the  whole 
evidence  whether  or  not  the  plaintiff  was  neg- 
ligent, and  if  they  should  find  that  she  was  neg- 
ligent, still  they  should  answer  the  second  is- 
sue, 'No,'  if  they  should  find  that  the  negli- 
gence of  the  defendant  was  the  pro^mate  cause 
of  the  plaintiff's  injury." 

In  24  Cyc.  1119,  It  is  said : 

'The  general  rule  is  that  a  subtenant,  guest, 
or  servant  of  the  tenant  is  regarded  as  so  far 
identified  with  the  tenant  that  his  right  to  re- 
cover against  the  landlord  is  the  same  as  the 
tenant's  right  would  be  had  the  accident  hap- 
pened to  him;  but  he  can  have  no  greater 
claim  against  the  landlord  than  the  tenant  him- 
self would  have  under  like  drcumstances." 

[I]  Bven  where  the  lessor  contracts  to  keep 
the  premises  in  repair  "it  has  been  held,  with 
but  few  exceptions,  that  the  breach  by  the 
landlord  of  his  contract  to  repair  the  demised 
premises  will  not  ordinarily  entitle  the  ten- 
ant, his  family,  servants,  or  guests,  personally 
injured  from  a  defect  therein,  existing  be- 
cause of  the  negligenoe  of  the  landlord  In 
failing  to  comply  with  his  agreement  to  re- 
pair, to  recover  indemnity  for  such  injury, 
whether  In  contract  or  tort,  since  such  dam- 
ages are  too  remote,  and  cannot  be  said  to 
be  fairly  within  the  contemplation  of  the  par- 
ties. A  contract  to  repair  does  not  contem- 
plate as  damages  for  the  failure  to  perform 
it  that  any  liability  for  personal  Injuries  shall 
grow  out  of  the  defective  condition  of  the 
premises ;  because  the  duty  of  the  tenant,  if 
the  landlord  fails  to  perform  his  contract  to 
repair,  is  to  do  the  work  himself,  and  recover 
the  cost  in  an  action  for  that  purpose,  or  upon 
a  counterclaim  in  an  action  tot  rent,  or  If 
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the  premises  are  made  untenable  by  reason 
of  the  breach  of  contract  the  tenant  may 
move  out  and  defend  In  an  action  for  rent 
as  upon  an  eviction.  In  accordance  with  this 
view,  In  order  to  recover  damages  for  per* 
s<mal  Injuries,  there  must  be  shown  some 
dear  act  of  negligence  or  misfeasance  on  the 
part  of  the  landlord  beyond  the  mere  breach 
of  covenant"    16  Ruling  Case  Law,  1005. 

It  may  be  that  upon  the  principles  and  au« 
thorltles  above  dted  the  court  might  have 
directed  a  nonsuit  But,  however  that  may 
be,  the  Jury  upon  Instructions  free  from  error 
have  found  upon  evidence  that  the  proximate 
cause  of  plaintiff's  injuries  was  her  own 
negligence. 

No  error. 


(179  N.  C.  UO) 

BOABD  OP  COM'BS  OP  BUNCOMBE 

COUNTY  et  al.  v.  O.  N.  MALONB  & 

CO.  (No.  555.) 

(Supreme  Court  of  North  Carolina.    Dec  20, 

1919.) 

1.  SCHOOIifl  AND  SOHOOI*  DIBTBICTS  ^s>90  — 
POWEB  TO  "ERECT  A  NEW  BUILDING"  IN- 
CLUDES EQUIPMENT. 

Where  power  is  conferred  **to  raise  the 
means  and  erect  a  new  building"  for  school 
purposes,  It  shonld  be  held  to  indude  the  right 
to  procure  and  pay  for  ordinary  equipment. 

2.  Schools  and  school  distbiots  ^=>07(4) — 
Petition  Foa  bond  issue  election  sxtfti- 
onsNT. 

Petition  for  election  In  school  tax  diBtrict  to 
authorize  issue  of  bonds  for  erection  of  school 
building  under  Pub.  Loc.  Laws  1915,  c  722, 
stating  the  purpose  thereof  to  be  for  "erecting 
a  new  building  in  said  district  and  equipping 
the  same  and  the  purchasing  of  school  grounds," 
and  containing  reference  to  such  statute,  did 
not  invalidate  election  or  bond  issue;  notwith- 
standing failure  of  statute  to  authorize  issu- 
ance of  bonds  for  equipment,  since  the  term 
^'equipment,"  if  a  substantial  departure  from 
purposes  contemplated  and  provided  for  In  the 
statute,  should  be  regarded  as  surplusage. 

Appeal    from    Superior   Court,    Buncombe 
County;   Flnley,  Judge. 

Action  heard  on  case  agreed  by  the  Board 
of  Commissioners  and  the  Board  of  Educa- 
tion of  Buncombe  County,  N.  C,  against 
C.  N.  Malone  ft  Co.  to  collect  purchase 
money  bid  hy  defendant  for  $40,000  of  munic- 
ipal bonds  of  Weaverville  public  school  dis- 
.  trict  and  $50,000  of  the  Emma  special  school 
tax  district  of  said  county.  Judgment  for 
plalntlfQi,  and  defendant  excepts  and  appeals. 
Affirmed* 

G,  A.  Thomasson,  of  AsheTiUe,  for  appel- 
lant 
J.  D,  MnriA)y»  of  Ashtfville^  for  appellees. 


HOKE,  J.  Under  <diapter  722,  Public- 
Local  Laws  1915,  the  Commissioners  of  Bun- 
combe county  are  authorized  to  issue  coupon 
bonds  in  behalf  of  any  general  or  special 
school  tax  district  of  the  county  on  approval 
of  the  majority  of  the  qualified  voters  of  the 
district  "for  the  purpose  of  repairing,  alter- 
ing, making  additions  to  or  erecting  new 
buildings  or  for  purchasing  schoolhouse  sites 
or  playgrounds,  etc."  The  statute  provides 
that  the  election  to  determine  the  question 
shall  be  ordered  on  petition  of  25  per  cent, 
of  the  qualified  voters  of  the  district  and 
'approved  by  the  county  board  of  education 
and  contains  other  regulations  as  to  the  reg- 
istration of  voters,  notices,  and  methods  of 
conducting  the  election  held  pursuant  to  the 
act 

From  the  facts  stated  in  the  case  agreed, 
it  appears  that,  in  reference  to  both  the 
school  districts,  the  question  has  been  sub- 
mitted and  approved  by  a  majority  of  the 
voters  at  an  election  held  for  the  pun)ose: 
that  the  petition  for  the  election  was  signed 
by  25  per  cent.  6f  the  voters  and  was  ap- 
proved by  the  county  board  of  education; 
and  that  all  the  formalities  as  to  registra- 
tion, notices,  etc.,  have  been  observed — ^the 
single  objection  being  that,  in  the  petition  for 
the  election  for  the  Weaverville  district,  the 
purpose  stated  is  "for  the  erecting  a  new 
school  building  and  equipping  the  same  and 
the  purchasing  of  school  grounds."  And  for 
the  Emma  school  district,  the  purpose  stated 
is  for  "erecting  a  new  building  in  said  dis- 
trict and  equipping  the  same,"  whereas  the 
purpose  stated  in  the  act  is  "for  repairing, 
altering,  making  additions  to  or  erecting  new 
buildings  or  for  purchasing  schoolhouse  sites 
or  playgrounds,"  and  makes  no  mention  of 
"equipment";  the  petition  for  the  election  in 
the  Weaverville  district  being  as  follows: 

To  the  County  Commissioners  of  Buncombe 

County: 


*t 


"We,  the  undersigned  voters  of  Reems  Creek 
township,  Buncombe  county,  residing  in  the 
Weaverville  public  school  district,  in  said  coun- 
ty and  township,  respectfully  petition  your  hon- 
orable board  to  order  an  election  to  ascertain 
the  will  of  the  people  in  said  public  school  dis- 
trict whether  forty  thousand  dollars  ($40,000) 
in  bonds  shall  be  issued  for  the  purpose  of  erect- 
ing a  new  school  building  and  equipping  said 
building  and  the  purchasing  of  school  grounds 
in  accordance  with  the  provisions  of  an  act  pass- 
ed and  ratified  by  the  General  Assembly  of 
North  Carolina  at  the  session  of  1915, 

"[Signed]    T.  O.  Deaderick  (and  otfaers).** 

The  petition  for  the  Bmma  special  school 
tax  district  being  in  similar  terms,  except 
that  in  the  latter  the  additional  purpose  of 
"purchasing  school  grounds"  does  not  appear. 
The  statute  also  contains  provision  fbr  levy- 
ing a  tax  on  the  taxable  pro^rty  and  pedis 
of  a  given  district  sufficient  to  pay  the  In- 
terest on  the  bonds  and  to  create  a  sinking 
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tond  to  pay  the  principle  at  maturity,  and 
upon  these,  the  facts  pertinent  to  the  Inquiry, 
we  see  no  reason  why  the  bonds  should  not 
constitute  valid  obligations  of  the  district  in 
Questi<Mi. 

[1,  2]  As  now  advised,  we  incline  to  the 
opinion  that,  where  power  is  conferred  on  a 
municipal  board  in  charge  of  the  matter  "to 
raise  the  means  and  erect  a  new  building" 
for  school  purposes,  it  should  be  held  to  in- 
clude the  right  to  procure  and  pay  for  the 
ordinary  equipment  As  we  understand  it, 
such  an  expenditure  would  be  chiefly  for 
iseats  and  desks  for  the  pupils,  usually_  fast- 
ened to  the  floor,  after  the  manner  of  fix- 
tures, and  necessary  to  the  proper  use  and 
enjoyment  of  such  a  building;  but,  even  if 
this  term  "equipment"  should  be  regarded  a 
substantial  departure  from  the  purposes  con- 
templated and  provided  for  in  the  statute,  as 
the  petition,  the  order  of  election,  and  the 
notices  concerning  the  same  all  expressly 
state  that  the  election  is  to  be  held  and  build- 
ing erected,  etc.,  in  accordance  with  the  pro- 
visions of  the  act  passed  and  ratified  by  the 
General  Assembly  of  North  Carolina  at  the 
session  of  1915,  *The  notice  referring  to  the 
act  as  chapter  722,  Pub.  Local  Laws  of  1915,*' 
the  provisions  of  the  statute  are  controlling 
on  the  subject,  and  the  term  "equipmeiA,*' 
even  if  unwarranted,  should  be  rejected  as 
surplusage  or  disregarded  as  being  in  viola- 
tion of  the  law. 

True,  we  have  held  that  the  pr^imlnary 
petition,  being  the  basis  of  sudi  a  proceeding, 
should  comply  with  the  essential  require- 
ments of  the  statute,  among  them  the  provi- 
sion as  to  the  number  of  voters  signing  the 
same  and  that  requiring  the  approval  of  the 
county  board  of  education.  Oill  v.  Gonunis- 
sloners,  100  N.  0.  176,  76  S.  B.  203,  48  L.  R. 
A.  (N.  S.)  298;  Key  v.  Board  of  Education, 
170  N.  0. 128,  86  S.  E.  1002.  But,  on  the  fa<«ts 
of  this  record,  the  reference  in  the  petition 
to  equipment  as  one  of  the  purposes  does  not 
come  within  the  principle  of  these  cases.  Ap- 
I^ying,  as  it  does,  <mly  the  distribution  of  the 
proceeds  <m  which,  as  we  have  seen,  the  stat- 
ute, made  a  part  of  the  petition,  affords  the 
controlling  rule,  this  addition  of  "equipment" 
Bhould  in  no  sense  be  construed  as  a  juris- 
dictional averment  or  allowed  in  any  way  to 
affect  the  validity  of  the  election  or  the  bond 
issue  to  be  made  in  pursuance  of  the  same. 

There  is  no  error,  and  the  judgment  for  the 
plaintiff  is  affirmed. 

AflSrmed. 

a79  N.  C.  131) 

POTTER  T.  NORWOOD  LUMBER  GO. 

(No.  594.) 

(Supreme  Ooort  of  North  Garolina.    Dec  20, 

1919.) 

1.  Railboads  ^3»481(4>— Gompktbnct  or  bvi- 

DENOB  OF  DBnEOTB  0AX7BINO  FXBV. 

In  an  action  fbr  damages  by  fire  set  by 
sparks  onitted  by  a  locomotive,  it  was  compe- 


tent to  prove  that  it  emitted  many  sparks  im- 
mediately before  and  after  the  fire,  bo  as  to 
show  its  defective  conditioD;  such  sparks  hav- 
ing fallen  upon  the  foul  railroad  right  of  way 
and  caused  the  fire. 

2.  Raiuioadb  ^=s>484(5)— Negijoenck  OAUSr 

IRQ  ITBS  AS  QXTESTION  FOB  JTTBY. 

In  an  action  for  damages  by  fire  set  by  a 
railroad  engine,  it  is  Immaterial  whether  the 
sparks  came  from  a  defective  engine  or  drop- 
ped on  the  foul  right  of  way;  either  act  of 
negligence  being  sufficient  to  take  the  issue  of 
negligence  to  the  jury. 

8.  NxoLiaBNOB  ^ss>i32(l>— Evidence  to  bb- 

FUTB    OHABOE   OF    INTENTIONALLY    BUBNING 
OF  PBOPEBTT. 

In  an  action  for  damages  to  lumber  by  fire 
negligently  set,  where  evidence  had  been  intro- 
duced that  plaintiff  was  raking  up  trash  as  if 
to  set  it  afire  just  before  the  fir«  started,  it 
was  competent  for  him  to  show  that  he  was 
not  trying  to  bum  tiie  property  for  the  insur- 
ance. 

4.  Appeal  and  ebbos  ^=s>187(4)— Join  deb  of 
pabties  not  ttbged  below  not  considebed. 

Where,  in  an  action  for  damages  for  burn- 
ing plaintiff's  lumber  yard  by  a  spark  set  by 
defendant's  engine^  error  in  making  the  insur- 
ance company  a  party  plaintiff  canot  be  urged 
on  appeal,  where  no  objection  was  made  ut  the 
time  of  the  order. 

IS.  Appeal  and  ebbob  ^s>1036(1>-^oindeb  of 

PABTIES  HABMLESB  EBBOB  IN  VIEW  OF  JT7DG- 
HENT. 

Joinder  of  an  insurance  company  as  party 
plaintiff  in  an  action  for  damages  by  fire,  if 
error,  lield  harmless,  since  the  payment  of  judg- 
ment for  damages  to  plaintiff  wUl  protect  de- 
fendant, notwithstanding  that  the  insurer  gets 
part  of  tha  money  to  reimburse  it  for  insur- 
ance paid. 

6.  Negligence  «=9l32(l)— Evidence  to  be- 

BTTT  INTENTIONAL  BUBNING  OF  PBOFEBTT. 

In  an  action  for  damages  for  burning  lum- 
ber by  a  fire  negligently  set,  evidence  that  the 
property  was  insured,  and  that  insurer  had 
paid  the  loss,  was  competent  to  rebut  the  im- 
putation that  plaintiff  had  burned  the  property 
to  get  the  insurance. 

7.  Appeal  and  ebbob  ^ss>1O06(1)— Habiclbss 
ebbob  in  bzolusion  of  evidence  of  blight 
pbobativb  value. 

In  an  action  for  damages  for  burning  of 
plaintiff's  lumber  by  fire  set  by  defendant's 
engine,  exclusion  of  evidence  as  to  what  plain- 
tiff paid  for  the  timber  before  it  was  made  into 
lumber  held  not  prejudicial;  it  being  very 
slight  proof  of  the  value  of  the  lumber. 

Appeal  from  Superior  Gourt,  Swain  Gonn- 
ty ;  McElroy,  Judge. 

Action  by  J.  W.  Potter  against  the  Nor- 
wood Lumber  Gompany,  wherein  the  2]tna 
Insurance  Gompany  was  made  a  party  plain- 
tiff. Judgment  for  plaintiff,  and  defendant 
api)eals.    No  error. 


>For  other 
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This  was  an  action  for  the  burning  of 
plaintiff's  lumber  yard,  alleged  to  have  been 
caused  by  the  negligence  of  defendant,  Nor- 
wood Lumber  Company. 

The  plaintiff  alleged,  among  other  things, 
that  he  carried  at  the  date  of  the  fire  an  in- 
surance policy  for  $2,000  with  the  iBtna  In- 
surance Company,  and  upon  proof  of  loss 
said  amount  had  been  paid  by  the  company. 
The  defendant  denied  this  allegation.  The 
insurance  company  filed  a  petition  set- 
ting up  the  facts,  and  asked  to  be  made  a 
party,  and  be  allowed  to  adopt  the  complaint 
filed  by  J.  W.  Potter.  The  judge  granted 
the  request,  and  the  company  was  made  a 
party  plaintiff  and  adopted  the  complaint 
already  filed. 

On  the  trial  of  the  action,  it  appeared  that 
the  lumber  yard  of  the  plaintiff  was  situat- 
ed near  the  roadbed  of  the  defendant,  Nor- 
wood Lumber  Company ;  that  it  had  a  switch 
at  or  near  the  lumber  yard,  and,  on  the  day 
of  the  fire,  one  train  came  up  to  the  switch 
at  the  lumber  yard,  and  another  one,  drawn 
by  what  the  witness  termed  the  "Four  Spot^ 
Qocal  name  for  an  engine),  came  down  the 
mountain,  and  the  two  engines  turned 
around,  and  the  "Four  Spot"  took  the  load 
that  the  other  engine  had  and  started  back 
up  the  mountain;  the  other  engine  "drifted 
back"  down  the  mountain  carrying  the  load 
of  logs  that  had  been  brought  down  by  the 
"Four  Spot"  The  "Four  Spot"  had  only 
been  gone  a  few  minutes  when  fire  was  seen 
in  the  sticks,  brush,  and  other  rubbish  on  the 
right  of  way  between  the  railroad  and  the 
lumber  yard.  The  wind  was  blowing  from 
the  track  of  the  railroad  toward  the  lumber 
yard.  The  engine,  as  it  went  up  the  moun- 
tain, threw  sparks  and  set  the  woods  afire  in 
several  places.  The  right  of  way  of  the  rail- 
road was  foul ;  lumber  strips  and  other  trash 
had  accumulated  thereon  and  had  been  allow- 
ed to  remain.  There  was  evidence  that  the 
"Four  Spot"  did  not  have  a  spark  arrester, 
and  evidence  to  the  contrary. 

Verdict  and  Judgment  for  the  plaintiff,  and 
defendant  appealed. 

Thos.  S.  Rollins,  of  Asheville,  and  S.  W. 
Black,  of  Bryson  City,  for  appellant 

Felix  E.  Alley,  of  Waynesville,  and  Mer- 
rimon,  Adams  ft  Johnston,  of  Asheville,  for 
appellee. 

'  WALKER,  J.  (after  stating  the  facts  as 
above).  We  will  consider  the  assignments  of 
error  in  the  order  they  are  stated  in  the 
record: 

[1, 2]  1.  It  was  competent  to  prove  that  the 
engine  emitted  many  sparks  immediately  be- 
fore and  after  tbB  burning,  so  as  to  show 
its  defective  condition;  these  sparks  haviog 
fiiUen  upon  the  fool  right  of  way  and  caused 
the  fire.  Knott  t.  Railroad  Company,  142 
M.  a  288»  55  a  B.  150;  Whitehurst  v.  RaU- 
voad  Ckm46  N,  a  588^  00  S.  BL  648;  Arm- 


field  V.  Railroad  Co.,  102  N.  0.  24,  77  S.  E. 
063 ;  Cheek  v.  Lumber  Co.,  134  N.  C.  225,  46 
S.  B.  488,  47  S.  E.  400 ;  Williams  v.  Railroad 
Co.,  140  N.  0.  623,  58  S.  E.  448 ;  Cox  v.  Rail- 
road Co.,  149  N.  C.  117,  62  S.  E.  884;  Cur- 
rie  V.  Railroad  Co.,  156  N.  C.  419,  72  S.  E. 
488;  Aman  v.  Lumber  Co.,  160  N.  C.  370, 
75  S.  E.  931;  Perry  v.  Mfg.  Co.,  176  N.  C. 
68,  97  S.  E.  162 ;  and  Williams  v.  Camp  Mfg. 
Co^  177  N.  C.  512,  99  S.  E.  370,  and  cases 
cited.  It  can  make  no  difference,  as  the 
cases  above  show,  whether  the  sparks  came 
from  a  defective  engine,  or  dropped  on  a 
foul  right  of  way,  as  either  act  of  negli- 
gence was  sufficient  to  carry  the  case  to  the 
Jury.    Ejiott  v.  Railroad  Co.,  supra. 

[3]  2.  There  was  testimony  to  the  effect 
that  Potter  was  seen  raking  up  trash,  as  if 
to  set  it  afire,  Just  before  the  fire  start- 
ed, and,  in  order  to  refute  the  charge,  it  was 
certainly  competent  for  him  to  deny  or  ex- 
plain it,  and  to  show  that  he  was  not  trying 
to  bum  the  property  for  the  insurance.  The 
case  of  I^ton  v.  Marion  Mfg.  Co.,  157  N.  C. 
331,  72  S.  E.  1055,  Ann.  Cas.  19130,  358, 
where  it  was  attempted  to  prove  that  the 
defendant  was  insured,  has  been  called  to 
our  attention;  but  it  does  not  change  our 
view,  as  we  have  decided  the  case,  with  re- 
spect to  the  insurance,  upon  the  ground  that 
the  defendant  was  charging  plaintiff,  imi^ed- 
ly  at  least,  with  having  burned  the  property 
to  get  the  insurance,  and  plaintiff  had  the 
right  to  reply  to  the  accusation,  and  also 
to  explain  what  was  stated  by  one  of  the 
witnesses,  that  he  was  seen  at  the  lumber 
piles  and  it  appeared  as  if  he  was  raking  up 
trash,  as  if  to  bum  it  or  words  to  that  ef- 
fect Besides,  there  was  no  objection  when 
the  insurance  company  was  made  a  party. 
It  claimed  a  part  of  the  fund,  which  has 
been  allowed  in  the  Judgment  If  it  be  con- 
ceded that  the  action  must  be  brought  in  the 
name  of  the  insured,  when  the  insurance  is 
less  than  the  actual  loss,  it  appears  in  this 
case  that  the  amount  of  the  policy  has  been 
paid  by  the  company  to  the  insured,  and  it 
is  equitably  entitled  to  reimbursement 

[4,  6]  8.  The  defendant  cannot  now  be  al- 
lowed to  assign  as  error  the  order  of  the 
court  making  the  insurance  company  a  party, 
as  it  made  no  objection  to  it  at  the  time  the 
order  was  made,  and,  besides,  we  cannot  see 
how  it  is  prejudiced  by  the  order,  as  it  will 
be  protected,  if  it  pays  the  Judgment  for  the 
damages  recovered  by  the  plaintiff,  J.  W. 
Potter.  If  the  insurance  company  gets  a 
part  of  the  money,  of  what  concern  is  that  to 
the  defendant?  It  makes  no  difference  who 
gets  the  money  if  the  defendant  Is  folly  dis- 
charged. Newsom  v.  Russell,  77  N.  C  277, 
where  it  was  said  by  Justice  Bynum: 


**y 


'What  interest  is  it  to  [the  defendant],  if  he 
is  absolved  from  farther  liability  by  paynMBt 
of  his  debt  upon  a  Judgment  regularly  obtained 
against  him?' 


N.a) 
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[6]  4.  The  evidence  admitted  as  to  the  pay- 
ment of  the  insurance  did  the  defendant  no 
harm  for  the  reason  jost  stated,  and  also 
because  it  was  not  denied  that  a  policy  had 
been  issued;  the  defendant  even  dbarglng 
that  plaintiff  had  burned  the  property  to  get 
the  insurance  money.  All  this  evidence,  tak- 
en connectedly,  was  competent  to  rebut  this 
serious  imputation  against  the  plaintiff.  The 
insurance  had  been  taken  out  by  J.  M.  Eng- 
lish ft  Co.,  without  Potter  having  knowledge 
of  It  up  to  the  time  of  the  fire.  The  loss,  if 
any,  was  payable  to  J.  BC.  English  &  Ca,  and 
the  evidence  proved  how  much  of  the  recov- 
ery should  go  to  the  insurance  company,  and 
this  amount  ($2,000)  was  directed  in  the 
judgment  to  be  paid  to  the  company.  Powdl 
V.  Water  Co..  171  N.  C.  290,  88  S.  E.  420, 
Ann.  Gas.  1917A,  1302. 

[7]  5.  The  remaining  exception  la  without 
merit  What  Potter  paid  Stovall  for.  the  tim- 
ber, not  the  lumber,  was  very  slight  proof 
of  the  latter^s  value,  if  proof  at  all,  and  its 
exclusion  worked  no  substantial  harm  to  the 
defendant,  especially  in  view  of  the  fact  that 
Stovall,  the  same  witness  to  whom  was  put 
the  question,  as  to  the  price  of  the  timber, 
was  examined,  at  length,  as  to  the  quantity 
and  value  of  the  lumber,  and  there  was 
elicited  far  more  definite  and  accurate  in- 
formation as  to  how  mudi  lumber  was  on  the 
yard.  The  defendant  was  evidently  not  prej- 
udiced by  the  court's  ruling.  State  v.  Stan- 
cill,  178  K.  G.  — ,  100  S.  E.  241,  at  this 
term. 

There  is  no  error,  and  it  will  be  so  certi- 
fied. 

No  error. 


<17»  N.  C.   112) 

BATTLE  V.  CLEAVEB  et  aL 
(No.  585.) 

(Supreme  Court  of  North  Carolina.     Dec  20, 

1919.) 

1.  Masteb  and  sbbvant  ^ss>278(6)— Dsfend- 
ant's  neqlioenos  sustainxd  bt  svidkncx. 

Where  an  employ^  of  a  lumber  company 
was  injured  by  the  overturning  of  a  lever  car 
upon  which  he  and  defendant's  superintendent 
were  riding,  due  to  a  defective  adjustment  of 
the  front  wheels,  evidence  held  to  sustain  a 
finding  that  defendant  was  negligent. 

2.  Masteb  and  sebvant  ^s»286(30)— Debail- 

KBNT  or  GAB  BAIBB8  PBESUICFTION  OF  NEGLI- 
OENCB  TO  ICAKINQ  QUXSnON  FOB  JT7BY. 

Where  an  employ^  is  injured  by  the  derail- 
ment of  a  lever  car  upon  which  he  is  riding, 
such  derailment  raises  a  presumption  of  neg- 
ligence^ sufficient  of  itself  to  take  the  case  to 
the  jury  on  the  imne  of  def endantfs  brcAch  of 
duty* 


3.  Masteb  and  sbbvant  ^=>265(14)->Masteb 
HAS   bubden   of  showing   contbibtttoby 

NEGLIGENCE. 

In  personal  injury  actions  by  employes, 
the  burden  of  showing  contributory  negligence 
is  on  the  master. 

i.  Negligence  ^s»l36(26)  —  When  allow- 
ance OF  NONSUIT  in  PSBSONAL  INJUBY  AC- 
TIONS lUPBOPEB. 

A  motion  for  nonsuit  in  a  personal  injury 
action  may  never  be  allowed  on  the  issue  of 
contributory  negligence,  where  the  controlling 
and  pertinent  facts  are  in  dispute,  nor  where 
opposing  inferences  are  permissible  from  plain- 
ti£E's  proof,  nor  where  it  is  necessary  ih  sup- 
port of  the  motion  to  rely  in  wh<^e  or  in  part 
on  evidence  of  the  defense. 

5.  Masteb  and  servant  ^s»289(20)  —  Evi- 
dence INSTTFnCIENT  TO  SHOW  C0NTBIBT7* 
TOBY  NEGLIGENCE  AS  UATTBB  OF  LAW. 

Where  an  employ^  was  injured  by  a  derail- 
ment of  a  lever  car  upon  which  he  and  hia 
superintendent  were  riding,  due  to  a  defective 
adjustment  of  the  front  wheels,  evidence  held 
not,  as  matter  of  law,  to  show  contributory 
negligence* 

Appeal  from  Superior  Court,  Jackson 
County;   McElroy,  Judge. 

Action  by  William  Battle  against  E.  F. 
Cleaver  and  another,  receivers  of  the  Cham- 
pion Lumber  Company.  Judgment  for  plain- 
tiff, and  defendants  appeal.    Afltaned. 

The  action  is  to  recover  damages  for  phy- 
sical injuries  caused  by  negligence  of  defend- 
ants in  the  equipment  and  operation  of  the 
railroad  of  defendant  company.  There  was 
denial  of  liability  and  plea  of  contributory 
negligence  on  part  of  plaintiff,  and  on  issues 
so  raised  verdict  for  plaintiff.  Judgment  on 
verdict,  and  defendant  excepted  and  ap- 
pealed. 

Stevens  &  Anderson,  of  Asheville,  for  ap- 
pellants. 

Sutton  &  Stillwell,  of  Sylva,  and  Martin, 
Bollins  &  Wright,  of  Asheville,  for  appellee. 

HOKE,  J.  The  facts  in  evidence  appearing 
from  plaintiff's  own  testimony,  the  only  wit- 
ness examined,  tend  to  show  that,  in  June, 
1918,  in  the  employment  of  defendants  as  log 
scaler,  he  was  out  at  one  of  the  camps,  sever- 
al miles  from  the  plant  or  central  station  at 
Crestmont;  that  the  superintendent  of  the 
logging  force,  a  Mr.  Heatherby,  had  come  out 
to  the  camp  over  the  company's  road  on  a 
lever  or  push  car,  the  car  having  just  been 
repaired  and,  when  they  were  ready,  the  two 
put  the  car  back  on  the  trac^  and  started  on 
their  return  to  Crestmont.  Soon  after  start- 
ing, the  two  front  wheels  of  the  car  "dropped 
from  the  track."  Heatherby  said  in  explana* 
tion  that  "they  had  tightened  both  front 
wheels  on  the  axle,  and  one  of  them  should 
be  loose.    The  car  then  ran  on  without  ind* 
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dent  tm  they  were  going  over  a  trestle  near  ]  Just  brought  it  out  from  the  plant  without 


Crestmont  at  4  or  5  miles  an  hour,  when  It 
again  left  the  track,  throwing  plaintiff  to  the 
ground,  a  f aU  of  8  to  10  feet,  and  the  car  fell 
on  him,  causing  painful,  serious  and  protract- 
ed injuries.  Heatherby,  who  was  not  hurt, 
lifted  the  car  off  plaintiff,  and  in  doing  so 
said:  "They  had  not  adjusted  the  car  prop- 
erly,  and  it  would  have  to  go  back  to  the 
shop/* 

[1]  On  this,  the  principle  evidence  relevant 
to  the  inquiry,  the  jury  have  established  lia- 
bility of  defendants,  and  on  careful  consid- 
eration we  find  no  reason  for  disturbing  the 
results  of  the  trial.  It  is  chiefly  objected  for 
defendants  that  the  trial  court  should  have 
allowed  their  motion  to  nonsuit,  but  the  er- 
ception  is  without  merit 

[2]  Under  our  decisions  bearing  on  the 
question,  the  derailment  of  the  car  raises  a 
presumption  of  negligence  sufficient  of  itself 
to  carry  the  case  to  the  jury  on  the  issue  as 
to  defendant's  breach  of  duty.  Wallace  v. 
Power  CJo.,  176  N.  C.  668»  07  S.  B.  611 ;  Mum- 
power  V.  Railroad,  174  N.  0.  742,  94  8.  E. 
515 ;  Overcash  v.  Railroad,  144  N.  0.  577,  57 
S.  E.  877,  12  Ann.  Gas.  1040.  And  in  addi- 
tion there  are  the  direct  statements  of  the 
superintendent,  made  at  the  time  of  the  oc- 
currence, tending  to  show  negligence  in  the 
recent  repairs  of  the  car  made  at  the  com- 
pany shops. 

It  is  earnestly  insisted  for  defendant,  how- 
ever, that  judgment  of  nonsuit  should  have 
been  entered  by  reason  of  contributory  neg- 
ligence on  the  part  of  the  plaintiff.  Such  a 
judgment  has  been  given  in  rare  instances  on 
the  ground  as  suggested,  and  where,  from  the 
proof  offered  in  support  of  plaintiffs  cause  of 
action,  it  clearly  appears  that  his  own  negli- 
gence has  been  the  proximate  cause  of  the  in- 
jury, or  one  of  them.  Dunnevant  v.  Railway, 
167  N.  0.  232,  88  S.  B.  847 ;  Mitdiell  v.  Rail- 
way, 158  N.  0. 116,  68  S.  E.  1059 ;  Strickland 
V.  Railway,  150  N.  0.  4,  63  S.  E.  161. 

[3,4]  The  burden  of  showing  contributory 
negligence,  however,  is  <m  the  defendant,  and 
the  motion  for  nonsuit  may  never  be  allow- 
ed on  such  an  issue  where  the  controlling 
and  pertinent  facts  are  In  dispute,  nor  where 
opposing  inferences  are  permissible  from 
plalntifTs  proof,  nor  where  it  is  necessary  in 
support  of  the  motion  to  rely,  in  whole  or  in 
part,  on  evidence  offered  for  the  defense. 
Russell  V.  Railroad,  118  N.  O.  1098,  24  S.  m 
512 ;  House  ▼.  Railroad,  181  N.  C.  108,  42  S. 
E.  553. 

[6]  In  the  present  Instance,  whOe  the  plain- 
tiff's testimony  shows  that  the  two  front 
wheels  had  run  off  the  track  as  they  started 
back  to  the  plant,  and  the  superintendent  had 
said  they  had  tightened  both  wheels  when 
one  should  have  been  loose,  it  also  shows 
that  the  car  hkd  just  been  repaired  at  the 
ihqps;   that  the  superintendent  had  himself 


mi£(hap ;  that  it  was  put  back  on  the  track 
and  was  being  operated  under  his  immediate 
supervision,  and  under  all  the  facts  and  at- 
tendant circumstances,  there  was  nothing  to 
show  that  the  defect  suggested  by  the  sui>er- 
intendent  gave  import  of  such  menace  as  to 
constitute  contributory  negligence  in  the  fur- 
ther use  of  the  car,  and  assuredly  it  did  not 
follow  as  a  conclusion  of  law  from  plaintiff's 
proof. 

It  is  further  objected  that  his  honor 
charged  the  jury  **tlmt  there  was  no  evidence 
of  contibutory  negligence  on  the  part  of  plain- 
tiff as  alleged  in  the  answer."  The  only  con- 
tributory negligence  stated  and  relied  upon 
in  the  answer  is  that  plaintiff  was  negligent 
in  operating  the  car  and  in  the  way  he  en- 
deavored to  jump  off  same  when  it  became 
derailed  at  the  trestle,  and  a  perusal  of  the 
facts  in  evidence  shows  that  the  charge  of 
his  honor  is  fully  justified  and  sustained. 

We  find  no  reversible  error  In  the  record, 
and  the  judgment  for  plaintiff  is  affirmed. 

Affirmed* 


(179  N.   C.  83) 

ENLOB  T.  SOUTHERN  RY.  CO.  et  al. 

(No.  549.) 

(Supreme  Oburt  of  North  Carolina.     Dee.  20. 

1919.) 

1,  Mabteb  and  servant  ^s>286(30)— NoNSurr 

'paOPEB  IN  CASE  OF  DEBAILICENT  CAUSED  BT 
ANIMAL  ON   TBAOK. 

Where  bull,  15  or  20  steps  from  track,  wan 
grazing  until  train  was  within  85  or  40  feet  of 
the  point  of  impact,  when  he  started  across 
the  track,  causing  a  derailment  resulting  in  the 
death  of  the  fireman  on  second  engine  pulling 
the  train,  a  nonsuit  was  proper,  though  the 
whistle  was  not  blown  when  the  animal  could 
have  been  seen. 

2.  Mastbb  and  sebvant  ^=s>265(6)~Dootbine 
of  bbs  ipsa  loquitub  inappugablb  in 

CASK  OF  DEBAELMENT  OF  TBAIN  BT  BULI.  GO- 
ING ON  TBACK. 

In  an  action  for  death  of  locomotive  fire- 
man,  due  to  bull  going  on  track  and  causing  de- 
railment, he^  that  the  doctrine  of  res  ipsa  lo- 
quitur was  inapplicable;  the  track  being  in 
good  condition,  and  all  the  facts  causing  the 
accident  known* 

Cnark,  C.  J^  and  Hoke,  J.,  dissenting. 

Appeal  from  Superior  Court,  Buncombe 
County ;  Ray,  Judge. 

Action  by  Bettie  K.  Enloe,  admini8tratrlz« 
against  the  Southern  Railway  Company  and 
others.  Judgment  of  ZMmsuit,  and  plaintiff 
appeals.    Affirmed. 

This  is  an  action  to  recover  damages  for 
negligence  resulting  in  the  death  of  lioyd 
Enloe,  a  fireman  who  was  killed  while  at  his 
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post  of  duty  and  employed  by  the  Southern 
Railway  Gompany. 

Plaintiirs  intestate  was  killed  abont  12 
o'clock  m.,  on  May  9,  1917,  at  a  point  on  the 
line  of  the  Soathem  Railway  Company,  about 
300  yards  west  of  Lake  Junalnska  Station  in 
Haywood  county.  The  deceased  was  21  years 
of  age,  and  the  sole  support  of  his  mother 
and  fiye  small  brothers  and  sisters.  At  the 
time  of  his  death  he  was  the  fireman  on  the 
second  engine  in  a  double-header  train  going 
east  from  Waynesville,  N.  C,  toward  Ashe- 
Tille,  N.  O.  The  train  was  in  charge  of  Oapt. 
li.  EL  Perry,  as  conductor.  The  front  engine 
was  being  run  by  Glint  Burt,  engineer,  and 
O.  H.  Bradshaw,  fireman.  The  second  engine 
was  in  control  of  A.  0.  Enloe,  engineer,  and 
Lloyd  Bnloe,  deceased,  as  fireman.  The  death 
was  caused  by  a  derailment  of  the  engine, 
which  occurred  upon  a  straight  track,  about 
300  or  400  yards  east  of  where  the  train  clear- 
ed a  little  cut,  called  the  ''White  Cut,"  which 
was  caused  by  the  train  running  over  a 
large  bull,  the  property  of  Garrett  Beeves. 
The  bull  and  a  cow  were  grazing  on  the 
north  side  of  the  track,  and,  when  first  dis- 
covered by  O.  H.  Bradshaw,  fireman  on  the 
front  engine,  the  cow  was  wandering  in  the 
direction  of  the  track.  The  fireman  saw  the 
cow  and  the  bull  shortly  after  the  train 
cleared  the  cut  The  cow  went  toward  the 
track  and  passed  across  the  track  ahead  of 
the  train.  The  fireman  went  over  from  the 
left  to  the  right-hand  side  of  the  cab  to  see  if 
the  cow  had  passed  over  in  safety,  and  when 
he  went  back  to  the  left-hand  side  he  saw 
the  bull  look  up  and  go  straight  toward  the 
track,  and  there  met  the  train,  causing  the 
wreck.  The  collision  of  the  train  with  the 
bull  derailed  the  engine.  The  deceased  was 
caught  between  the  cab  in  which  he  was  rid- 
ing and  the  tender  containing  the  coal  and 
water,  and  was  burned  by  steam  escaping 
from  the  boiler. 

The  bull  was  15  or  20  steps  from  the  track, 
grazing,  when  he  started  across,  running, 
and  the  train  was  then  within  35  or  40  feet 
of  the  point  of  impact,  rtuming  15  miles  an 
hour. 

The  evidence  of  the  plaintifT  is  that  the 
roadbed  was  in  good  condition,  and  that  from 
the  time  the  bull  started  across  there  was  no 
time  to  give  a  signal  or  to  do  anything  else  to 
avert  the  injury.  There  was  evidence  that  no 
whistle  was  blown.  At  the  conclusion  of  the 
evidence  Judgment  of  nonsuit  was  entered, 
and  the  plaintiff  excepted  and  appealed. 

Wells  &  Swain*  of  AshevHle,  for  appellant. 
Martin,  Rollins  &  Wright,  of  Aaheville,  for 
appellees. 

AI^LEN,  J.  The  evidence  for  the  plaintiff 
shows  that  the  bull,  which  was  the  cause  of 
the  accident,  was  15  or  20  eteps  from  the  rail- 
road track,  grazing  quietly,  until  the  train 
was  within  35  or  40  feet  of  the  point  of  im- 


pact, and  that  he  then  started  across  the 
track,  and  was  run  over  and  killed,  causing 
a  derailment  of  the  engine,  which  brought 
about  the  death  of  the  plaintiff's  intestate. 

It  is  also  in  evidence  that  the  train  was 
running  15  miles  an  hour,  and  that  not  more 
than  one  or  two  secondii  elapsed  after  the 
bull  started  toward  the  track,  and  that  within 
this  time  the  train  could  not  have  he&Oi  stop- 
ped, nor  could  anything  else  have  been  done 
to  avert  plaintiiTs  injury  and  death. 

[1]  If  so,  the  liabiUty  of  the  defendant,  if 
any,  depends  on  what  occurred  before  this 
time,  and  there  is  evidence  that  the  bull  could 
have  been  seen  when  the  train  was  300  or  400 
yards  distant,  and  that  the  whistle  was  not 
blown,  and  it  is  upon  this  last,  drcumstanoe 
the  plaintiff  relies  for  a  recovery. 

A  review  of  the  cases  in  which  damages 
have  been  recovered  for  killing  animals  be- 
cause of  failure  to  sound  a  whistle  will  dem- 
onstrate that  the  animals  were  either  on  the 
track,  or  indicating  by  their  action  they 
would  probably  go  on,  or  so  close  that  from 
the  excitable  nature  of  the  animal  they  might 
be  expected  to  do  so,  and  it  is  not  made  the 
absolute  duty  of  the  railroad  company  to 
sound  the  whistle  in  all  cases,  when  the  ani- 
mals are  near  the  track. 

In  the  Snowden  Case,  95  N.  C.  97,  the  horse 
was  3  feet  from  the  track,  and  it  was  held 
that  precautions  ought  to  have  been  taken  to 
avoid  the  injury,  taking  into  consideration 
that  it  was  a  nervous  animal,  and  the  court 
quotes  with  approval  the  following  from  Wil- 
son V.  Railroad,  00  N.  O.  69: 

"It  may  be  conceded  that  where  cattle  are 
quietly  grazing,  resting,  or  moving  near  the 
road,  not  on  it,  and  manifesting  no  disposition 
to  go'  on  it,  the  speed  of  the  train  need  not 
be  checked ;  but  the  rule  is  different  where  the 
cow  or  mule  is  on  the  road  and  runs  on,  then 
off,  along,  near  to,  and  back  upon  it  In 
such  a  case,  reasonable  diligence  and  care  re- 
quire that  the  engineer  shall  slacken  the  speed, 
keep  the  engine  steadily  and  firmly  under  his 
control,  and,  if  need  be,  stop  it  until  the  danger 
shall  be  out  of  the  way." 

The  dog.  case  (Moore  ▼.  Railway  Co.,  1^6 
N.  G.  554,  48  S.  E.  822,  67  L.  R.  A.  470)  and 
the  turkey  case  (Lewis  v.  Railroad,  163  N.  G. 
34,  79  S.  B.  283,  47  L.  R.  A.  [N.  S.]  1125, 
Ann.  Gaa.  1915B,  461),  are  also  illustrations 
of  the  principle  that  the  known  character  of 
animals  may  be  considered  in  determining 
what  precautions  should  be  taken  to  avoid  in- 
Jury,  but  the  latest  and  one  directly  applica* 
ble  is  the  goose  case  (James  v.  Ry.  Co.,  166 
N.  G.  572,  82  S.  E.  1026,  L.  R.  A.  1915B,  163» 
Ann.  Gas.  1915B,  477). 

In  that  case  the  action  was  to  recover  dam- 
ages for  killing  geese,  and  in  sustaining  a 
motion  for  Judgment  of  nonsuit  the  court 
said; 


"The  mere  fact  that  the  whistle  was  not 
sounded  nor  the  beQ  nms»  If  audi  was  the  fact» 
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is  not  sufficient  evidence,  taken  alone»  to  have 
gone  to  the  jury  in  this  case. 

"The  plaintiff  relies  upon  the  turkey  case 
(Lewis  V.  Railroad,  163  N.  C.  83  [79  S.  E. 
283,  47  L.  R.  A.  (N.  S.)  1125,  Ann.  Gas. 
1915E,  461]).  But  the  two  cases  are  very  dis- 
similar. *  *  *  The  turkey  is  a  nervous  fowl, 
and  the  jury  might  well  have  found  that  if  the 
whistle  had  been  blown  the  turkeys  would  have 
taken  wing  or  have  run,  and  therefore  we  held 
that  it  was  error  to  enter  a  nonsuit. 

"Geese,  however,  are  phlegmatic  and  slow  of 
movement,  and  the  blowing  of  the  whistle  or 
ringing  the  bell  would  not  be  calculated  to  make 
them  run  or  fly.  On  the  contrary,  the  approach 
of  the  train  would  be  more  likely  to  cause  them 
to  huddle  up  In  conference  or  to  stretch  out 
their  necks  to  oppose  the  passage  of  the  en- 
gine. In  the  absence  of  evidence  showing  cir- 
cumstances of  actual  negligence,  the  mere  fact 
that  the  whistle  was  not  blown  or  the  bell  rung 
did  not  authorize  the  court  to  submit  the  case 
to  the  jury.  •  •  ♦  For  all  that  appears,  the 
geese  waddled  on  the  track  just  ahead  of  the 
engine.  But  if  it  were  shown  that  they  were 
on  the  track  when  the  engine  was  300  yards  off, 
yet  from  the  nature  of  the  fowl  is  there  any 
reason  to  assume  that  if  the  signal  had  been 
given  they  would  have  gotten  off  the  track  in 
timel  They  have  too  much  dignity  or  are  too 
combative  to  flee  promptly  from  danger.  Be- 
sides, as  Mr.  Cooper  well  observed  in  his  argu- 
ment, 'Can  the  engineer  determine  what  are 
the  negotiations  of  a  flock  of  geese  in  a  field, 
or  even. on  the  track,  when  they  put  their  heads 
together?' 

.  "The  difference  between  the  diaracteristics  of 
a  turkey  and  of  a  goose  is  a  matter  of  common 
knowledge.  The  turkey  is  long-legged,  quick  of 
movement,  and  promptly  responsive  to  a  signal 
of  danger.  The  goose  is  short-legged,  slow  to 
fly  or  run,  and  resentful  rather  than  apprecia- 
tive of  a  warning  of  danger." 

The  goose  is  '^phlegmatic,"  which  Webster 
defines  as  "not  easily  excited  to  action/'  and 
so  characteristic  of  the  bull  is  the  refusal  to 
yield  to  warning,  persuasion,  or  force  that 
the  word  *'bull-headed"  is  accepted  in  ordi- 
nary conversation  and  by  lexicographers  as 
the  synonym  of  'headstrong,"  "obstinate," 
"stupidly  stubborn." 

The  sounding  of  the  whistle  would  in  all 
probability  have  been  regarded  as  the  chal- 
lenge for  battle,  and  certainly  there  is  noth- 
ing in  the  record  permitting  the  inference 
that  it  would  have  deterred  the  bull  from  go- 
ing on  the  track. 

[2]  The  doctrine  of  res  ipsa  loquitur  usu- 
ally arising  from  the  derailment  of  a  train 
does  not  apply  because  the  track  was  in  good 
condition,  and  all  the  facts  causing  the  acci- 
dent are  known.  29  Cyc.  fSQ2 ;  Orr  v.  Bum- 
bough,  172  N.  0.  760,  00  S.  B.  911. 

The  intestate  of  the  plaintiff  has  been  the 
unfortunate  victim  of  a  most  regrettable  ac- 
cident, for  which  however,  the  defendant  is 
not  responsible. 

Affirmed. 

GliABK,  O.  J.  (dlflsentind.  The  plaintiff's 
intestate  was  IdBed  while  on  duty  as  a  flre- 


f  man  on  the  second  engine  of  a  double-head- 
er train.  He  was  21  years  of  age,  and  the 
sole  sup];>ort  of  his  mother  and  five  small 
brothers  and  sisters.  He  was  killed  in  the 
derailment  of  the  engine,  which  is  prima 
fade  proof  of  negligence  on  the  jpart  of  the 
company,  and  it  was  error  to  enter  a  non- 
suit if  the  evidence  upon  the  most  favorable 
aspect  thereof  or  with  the  inferences  which 
could  be  drawn  therefrom  by  a  Jury  did  not, 
as  a  matter  of  law,  rebut  the  presumption 
of  negligence. 

In  Marcom  v.  Bailroad,  126  N.  G.  200,  35 
S.  E.  423,  it  was  held: 

"Where  the  derailment  of  the  engine  resulted 
in  the  death  of  the  intestate,  a  fireman  in  the 
emj^oyment  of  defendant  company,  a  prima 
facie  case  of  negligence  is  to  be  inferred,  and 
the  burden  is  thrown  upon  the  defendant  to 
disprove  negligence  on  its  part* 


tf 


This  has  been  cited  and  approved  in  nu- 
merous cases  dted  at  the  end  of  that  case 
in  Anno.  Ed.,  and  more  recently  in  Ware  v. 
Bailroad,  175  N.  C.  508,  95  S.  E.  921,  and  in 
Wallace  ▼.  Power  Co.,  176  N.  O.  562,  97  S. 
E.  611.  The  same  principle  is  approved  in 
29  Cyc.  599,  L.  B.  A.  1917E,  143,  note,  L.  B.  A. 
1917E,  213,  note,  and  L.  B.  A.  1917E;  123» 
note,  and  Battle  v.  Lumber  Co.,  101  S.  E.  555, 
at  this  term.  Bevisal,  |  2645,  also  makes 
killing  the  bull  presumptively  a  negligent  act 

The  train  was  going  east,  and  the  death 
was  caused  by  the  derailment  of  the  engine 
upon  a  straight  track  about  300  or  400  yards 
east  of  where  the  train  had  cleared  a  little 
cut,  and  was  caused  by  the  train  running 
over  a  large  bull.  The  bull  and  cow  were 
grazing  on  the  north  side  of  the  track  when 
first  discovered  by  the  fireman  on  the  front 
engine;  the  cow  was  then  going  in  the  di- 
rection of  the  track.  The  fireman  saw  the 
cow  and  the  bull  as  soon  as  the  train  came 
out  of  the  cut  The  cow  was  then  going  to- 
wards the  trade  and  crossed  it.  Hie  fire- 
man, seeing  that  the  cow  had  crossed  in 
safety,  went  to  the  other  side,  and  saw  the 
bull  look  up  and  going  straight  towards  the 
track,  where  the  train  struck  him,  causing 
the  wreck. 

The  deceased  was  caught  between  the  cab 
in  which  he  was  riding  and  the  tender  con- 
taining the  coal  and  water,  and  was  burned 
by  steam  escaping  from  the  boiler — a  most 
painful  and  horrible  death. 

It  is  also  in  evidence  that  the  train  was 
running  15  miles  an  hour,  and  though  there 
was  evidence  that  the  train  could  not  have 
been  stopped  In  time  to  avoid  the  collision, 
it  has  been  held  by  this  court  that  the  time 
within  which  a  train  can  be  stopped  is  a 
matter  of  which  the  Jury  may  take  cogni- 
sance as  a  matter  of  everyday  observation. 

However,  the  negligence  of  the  defendant 
does  not  depend  upon  failure  to  stop  the 
train,  but  when  the  cow  was  seen  400  yards 
off  in  a  few  f eet»  15  or  20  stepa,  iiom  the 
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track  and  immediately  afterwards  the  buU 
was  seen  following  her,  it  was  for  the  Jury 
to  say  whether  it  was  not  negUgence  to  fail 
to  make  him  qnicken  his  steps,  or  to  divert 
him  from  crossing  by  giving  frequent  blasts 
of  the  whistle  and  turning  off  the  exhaust 
steam.  On  the  contrary,  it  was  in  evidence 
by  defendant's  employes  that  no  precaution 
was  taken  to  prevent  a  collision  with  this 
big  heavy  animal,  either  by  slackenhig  speed 
or  blowing  the  whistle  or  turning  off  the  ex- 
haust steam,  by  which  means  the  Jury  might 
have  found  that  the  animal  could  have  been 
hastened  when  passing  the  track,  or  divert- 
ed from  so  doing. 

There  being  a  presumption  of  negligence 
from  the  derailment,  which  does  not  happen 
without  a  cause,  it  devolved  upon  the  de- 
fendant to  rebut  this  presumption,  and  pre- 
vent the  frightful  death  which  the  young 
fireman  suffered  by  being  scalded  to  death 
by  the  steam  while  being  crushed  betwe^i 
the  cab  and  the  tender. 

Bradshaw,  the  fireman  on  the  front  en- 
gine, testified  that  the  bull  was  struck  by 
the  train  "300  or  400"  yards  east  of  the 
*'White"  cut  on  a  dear,  straight  track,  and 
without  any  intervening  obstacles  to  ob- 
struct the  v^ew  of  the  engineer  and  fire- 
man on  the  engine  in  front,  and  that  he  ac- 
tually saw  both  animals  starting  towards 
the  track  when  the  train  was  about  400 
yards  away,  and  they  were  then  15  or  20 
steps  ftom  the  track.  He  further  testified 
that  no  signal  or  warning  was  given. 

Capt  L.  E.  Perry,  the  conductor  hi  charge 
of  the  train,  testified  that  no  stock  signal 
was  sounded  and  no  warning  given.  When 
asked  what  was  the  duty  of  the  engineer 
when  he  observes  cattle  on  the  track  or 
about  to  go  on  the  track,  he  replied  that  it 
was  his  duty,  to  use  all  means  in  his  power 
to  keep  the  train  from  striking  the  cattle, 
and  that  they  usually  give  what  is  called 
the  stock  signal  and  also  open  the  cylinder 
cocks  (1.  e.,  turning  on  the  exhaust  steam)  and 
scare  them  by  that  means  and  by  his  whis- 
tle. J.  A.  Ck>ok,  another  employ^  of  the  de- 
fendant, testified  that  the  method  used  for 
frightening  live  stock  away  was  by  blowing 
whistles,  short,  quick,  loud  blows. 

This  court  has  often  held  that  where  the 
train  is  running  upon  a  straight  part  of  the 
roadbed  in  daytime  and  cattle  feeding  near 
and  crossing  the  road  are  actually  killed  by 
the  locomotives,  it  is  negligence  that  the 
speed  of  the  train  was  not  lessened  nor  the 
usual  mode  of  driving  off  stock  by  blowing 
the  whistle  and  turning  on  the  exhaust 
steam  was  not  resorted  to.  Snowden  v. 
Ballroad,  95  N.  0.  97;  Lewis  v.  Railroad 
Co.,  163  N.  a  88,  79  S.  E.  283,  47  L.  R  A. 
(N.  S.)  1125^  Amu  Gas.  1915B,  4&1;  Hlnes 
Y.  Raihroad,  156  N.  a  222,  72  S.  E.  325; 
Bamsbottom  t.  Railroad,  188  N.  0.  89,  50 
8.  A  448;  Mooro  t.  Electric  Ck>.,  186  N.  a 


554,  48  S.  E.  822,  67  L.  R!  A.  470;  Wilson  v. 
Railroad,  90  N.  G.  69;  Laws  v.  Railroad,  52 
N.  G.  468;  Aycock  v.  Railroad,  51  N.  G.  231. 

Moreover,  in  this  case  the  plaintiff's  in- 
testate, riding  upon  the  second  engine  and 
having  no  control  whatever  over  the  move- 
ments of  the  train,  was  entitled  to  the  same 
protection  under  the  law  as  a  passenger. 

The  evidence  is  that  the  animal  was  seen 
by  the  fireman  from  the  train  when  it  was 
300  or  400  yards  distant,  and  on  a  nonsuit 
the  latter  figure  must  be  taken,  and  by  the 
same  rule  the  evidence  that  the  bull  was  15 
or  20  steps  from  the  track  when  he  started 
across,  running,  must  be  taken  at  15  steps. 
By  proper  and  prompt  use  of  the  whistle 
he  certainly  could  have  been  hastened  up 
to  run  15  steps  while  the  train  was  running 
400  yards. 

It  is  argued  that  there  was  a  slight  curve, 
and  the  engineer  could  not  from  his  side  of 
the  cab  have  seen  the  animals,  but  there  is 
evidence  that  the  fireman  did  see  them,  and 
furthermore,  in  Arrowood  v.  Railroad,  126 
N.  a  631,  86  S.  E.  152,  where  this  very  ob- 
jection is  raised,  where  the  road  was  wind- 
ing (and  here  it  was  nearly  straight  and  a 
full  view  clear  ahead),  the  court  said,  as  to 
the  duty  of  keeping  a  lookout: 

'*0n  a  straight  track,  the  careful  lookout  of 
the  engineer  would  ordinarily  be  sufficient,  but 
on  a  winding  mountain  track,  turning  first  to 
the  right  then  to  the  left,  if  the  engineer  could 
not  see  the  trade  when  the  engine  turned  to  the 
left,  then  it  was  his  duty  to  have  the  fireman 
look  out  forward  on  that  side.  The  duty  of 
keeping  the  lookout  is  on  the  defendant.  If  it 
can  keep  a  proper  lookout  by  means  of  the  en- 
gineer alone,  well  and  good.  If  by  any  rea- 
son a  proper  lookout  cannot  be  kept  without 
the  aid  of  the  fireman,  he  should  also  be  used. 
If  by  reason  of  their  duties,  either  the  fireman 
or  the  engineer,  or  both,  are  so  hindered  that 
a  proper  lookout  cannot  be  kept,  then  it  is 
the  duty  of  the  defendant,  at  sudh  places  on 
its  road,  to  have  a  third  man  employed  for 
that  indispensable  duty.  In  Pickett  v.  Riailroad, 
117  N.  C.  634  [23  S.  E.  264,  30  L.  R.  A.  257, 
53  Am.  St  Rep.  611],  Lloyd  v.  Railroad,  118 
N.  G.  1012  [24  S.  E.  805,  54  Am.  St  Rep. 
764],  and  a  long  line  of  similar  eases,  it  is 
held  that  it  is  the  duty  of  the  defendant  to 
keep  a  proper  lookout  It  is  not  held  anywhere 
that  such  lookout  as  the  engineer  may  be  in- 
cidentally able  to  give  will  rdieve  the  company, 
if  that  lookout  is  not  a  proper  lookout" 

This  case  has  been  often  cited.  See  Anno. 
Ed. 

There  is  a  very  widespread  and  steadily 
growing  consensus  of  opinion  that  the  sim- 
plest justice  requires  that  when  the  employ^ 
Is  killed,  or  injured,  while  in  the  discharge 
of  his  duties  in  a  dangerous  employment 
like  this,  and  when  there  Is  an  entire  ab- 
sence, as  in  this  case,  of  any  negligence 
whatever  on  his  part,  that  the  loss  should 
be  taxed  against  the  great  Industry  whidli 
he  Is  serving,  and  not  fall  solely  upon  those 


560 


101  SOUTHEASTERN  REPORTEB 


(N.a 


dependent  npon  blm.  For  this  reason  em- 
ployte'  compensation  acts  have  been  enacted 
in  a  majority  of  the  states,  requiring  com- 
pensation to  be  paid  by  the  employing  com- 
pany even  though  the  employ^  was  negli- 
gent Under  the  federal  government,  and  in 
this  state  the  statute  now  provides  that, 
even  if  the  employ^  concurs  in  the  negli- 
gence which  caused  his  death  or  injury,  this 
Is  not  a  complete  defense,  but  the  loss  shall 
be  prorated  in  proportion  to  the  negligence 
of  the  employer  and  employ^.  Here  there 
was  no  contributory  negligence. 

The  derailment  being  of  itself  prima  facie 
negligence,  and  the  burden  being  upon  the  de- 
fendant to  rebut  it,  the  fact  that  the  two 
cattle  were  seen  400  yards  off,  when  the 
freight  train  was  moving  only  15  miles  an 
hour,  that  the  cow  was  then  seen  moving 
towards  the  track,  and  that  her  companion 
would  naturally  be  expected  to  follow,  and 
could  with  proper  outlook  have  been  seen  to 
do  so,  and  when  after  a  short  delay  in  fur- 
ther observation  he  was  seen  to  be  doing 
so,  it  was  evidence  of  negligence  that  this 
latter  observation  was  not  made  sooner,  and 
that  the  whistle  or  steam  exhaust  was  not 
used  to  hasten  his  crossing  or  to  turn  him 
aside.  Certainly  there  was  no  evidence 
whatever  to  rebut  the  double  presumption  of 
negligence  arising  from  the  derailment  and 
under  Revisal,  |  2645. 

It  took  the  train,  ruxming  15  miles  an 
hour,  nearly  a  full  minute,  or  60  seconds, 
to  make  the  400  yards  before  it  overtook 
tills  animal,  who  would  hardly  have  taken 
as  long  a  time  as  that  to  make  the  15  or  20 
steps  from  his  position  to  the  point  on  the 
track  where  the  train  struck  him,  if  his 
steps  had  been  hastened  by  sharp  blows  of 
the  whistle,  repeatedly  given,  and  the  ex- 
haust of  steam. 

Certainly  this  much  effort  ought  to  have 
been  made  to  save  the  life  of  a  human  being, 
upon  whom  a  family  was  dependent,  and  to 
save  him  from  ithe  excruciating  agonies  of 
being  scalded  by  escaping  steam.  The  Jury 
at  least  should  have  had  opportunity  to  pass 
npon  the  question  whether  the  presumption 
of  negligence  raised  by  the  fact  of  the  de- 
railment was  rebutted. 

HOKE,  J.»  concurs  in  this  dissenting  opin- 
ion. 
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STATE  T.  EIRELAND.    (No.  579.) 

(Supreme  Court  of  North  CaroUna.     Dec.  20, 

1019.) 

1.  Cbdorai.  i^w    ^3»800(Q— Labobnt   ^ps> 
71(1)— Insibuoxion  as  to  xxtebnt;   dbfinx- 

HON  or  VSLONIOUBXiT. 

An  instruction  that  an  intent  to  appropriate 
t»  aocuied's  use  is  not  an  essential  element  in 


larceny,  but  that  depriving  another  of  posses- 
sion is  sufficient,  and  that  feloniously  consist? 
of  doing  unlawful  act  wUlfuUy,  held  error. 

2.  Labobnt    «s»3(4)— Dbfinxtton    of    **lab- 


OCNT." 

Larceny  consists  in  the  felonious  taking  bj 
trespass  and  carrying  away  of  another's  goods 
without  consent  and  with  the  felonious  intent 
to  permanently  deprive  the  owner  of  his  prop- 
erty and  to  convert  it  to  the  taker's  purposes, 
although  he  might  expect  to  benefit  a  third 
party  with  the  goods. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Lar- 
ceny.] 

8.  CsaavxL     law     «5»778(5)— Inbtbuction 

PLAOINO    BtJaOEN    ON    DlfflCNDAIVT    EBBONB- 
OtJB. 

An  instruction  in  a  larceny  case  that,  if 
certain  contentions  of  accused  satisfied  the 
jury,  it  would  be  their  duty  to  return  a  verdict 
of  not  guilty,  disapproved  because  making  ac- 
cused's guilt  turn  upon  whether  his  explana- 
tion was  satisfactory  instead  of  upon  question 
whether  the  state  had  sustained  its  burden  of 
proof  to  establish  guilt  beyond  a  reasonable 
doubt. 

4.  Criminal  law  ^s»1121(2)— Nonsxttt  not 

BBVIEWABia  WHEN  BBCOBD   DOBS  NOT  SHOW 
BVIDENCE. 

Overruling  a  motion  for  nonsuit  in  a  crim- 
inal case  is  not  reviewable  on  appeal  where 
the  record  does  not  purport  to  give  the  entire 
evidence,  and  parts  of  the  charge  indicate 
that  much  material  testimony  has  been  omitted. 

Aiqpeal  from  Superior  Court,  Swain  Coun- 
ty;   Ray,  Judge. 

Albert  Kirkland  was  convicted  of  larceny, 
and  he  appeals.    New  trial  ordered. 

This  is  an  appeal  from  a  Judgment  pro- 
nounced upon  a  verdict  of  guilty  of  the 
charge  of  the  larceny  of  certaih  lumber,  the 
property  of  A.  T.  Dorsey. 

There  was  evidence  that  about  three  years 
ago  the  prosecuting  witness,  Dorsey,  pro- 
cured a  right  of  way  from  the  defendant  to 
erect  and  operate  a  flume  over  defendant's 
land  for  transporting  lumber  and  wood, 
which  was  afterwards  erected  and  operated 
by  Dorsey.  The  flume  ran  something  like 
one-half  mile  over  the.  defendant's  land,  and 
prior  to  and  at  the  time  of  the  alleged 
larceny  th'ere  were  frequent  jams  in  the 
flume  which  caused  the  lumber  and  wood  to 
be  thrown  out  of  the  flume  on  the  defend- 
ant's land  and  in  close  proximity  to  the 
creek.  The  lumber  alleged  to  have  been 
stolen  was  piled  up  in  the  bam  and  house  of 
the  defendant,  which  were  both  situated 
near  the  road  where  the  public  and  Dorsey's 
hands  passed  and  repassed,  and  could  have 
been  easily  seen  by  any  one.  Bight  or  t» 
witnesses  testified  that  the  defendant  was 
a  man  of  good  character  and  in  fairly  good 
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drcnmstances.  The  defendant  aomettoies 
broke  jams  In  the  flume  In  order  to  protect 
Ills  land  from  overflow  at  water  caused  by 
the  dam,  as  well  as  for  tbe  benefit  of  the 
prosecuting  witness,  Dorsey.  The  defendant 
was  a  man  of  something  more  that  60  years 
of  age,  and  had  never  been  Indicted  or 
barged  with  any  criminal  oifense.  His 
honor  charged  the  jury,  among  other  things, 
as  fc^ows: 

"It  has  been  argued  here  that  there  must  be 
a  defiDition  of  larceny,  which  definition  should 
iDdude  appropriating  them  to  the  use  of  the 
parties  stealing  theml  That  has  no  basis  in 
the  definition,  because  It  is  not  the  Intention 
of  appropriating  to  one's  own  use  that  makes 
a  man  guilty,  but  the  fact  that  he  deprives  an- 
other of  the  possession  of  his  goods,  no  matter 
whether  it  js  his  Intention,  it  might  be  to  de- 
stroy them  or  merely  to  aggravate  and  deprive 
the  owner  of  the  property,  and  necessarily  to 
appropriate  them  to  the  use  of  the  party  hav- 
ing them." 

The  defendant  excepted. 

"The  taking  must  be  felonious.  Felonious, 
as  the  court  understands  it,  the  doing  of  an 
unlawful  act  willfully.  It  becomes  necessary 
that  I  give  you  the  definition  of  'willfully,'  be- 
cause if  the  crime  was  committed  the  act,  in 
the  first  place,  in  this  bill  of  Indictment  must 
be  felonious.  And  the  doing  of  that  act,  which 
If  committed  would  be  unlawful,  must  be  done 
willfully,  and  the  term  *willfully'  implies  the  do- 
ing of  the  act  purposely  and  deliberately  in  the 
violation  of  the  law." 

The  defendant  excepted. 

There  was  a  motion  for  judgment  of  non- 
suit, which  was  overruled,  and  the  defend- 
ant excepted. 

DlUard  &  Hill,  of  Murphy,  and  Sherrill  & 
Harwood  and  Frye  ft  Frye,  itU  of  Bryson 
City,  for  appellant 

James  S.  Manning,  Atty.  Gen.,  and  Frank 
Nash,  Asst  Atty.  Gen.,  for  the  State. 

AI/LEN,  J.  [1]  It  will  be  observed  that 
bis  honor  charged  the  jury:  (1)  That  the 
intent  to  appropriate  to  his  own  use  is  not 
an  essential  element  In  larceny ;  (2)  that  de- 
priving another  of  the  possession  of  goods  is 
Sfufflcient;  (3)  that  feloniously  Is  doing  an 
unlawful  act  willfully,  which  is  not  in  ac- 
cord with  the  authorities  in  this  state  and 
elsewhere,  and  more  fitly  describes  a  crimi- 
nal trespass,  in  which  the  act  must  be  done 
unlawfully  and  willfully  (State  v.  Whitaker, 
85  N.  O.  508),  than  larceny. 

Ruffin,  0.  J.,  says  in  State  y.  Jesse,  19  N. 
O.  297,  fisloniously  "has  no  synonym"  an^ 
''admits  of  no  substitute,"  and  Battle,  J.,  In 
State  V.  Sowls,  61  N.  0. 154,  in  defining  rob- 
bery, which  is  larceny  from  the  person  by 
violence  says:        ^ 

The  taking  "must  be  done  animo  furandi,  with 
a   felonious  intent  to  appropriate  the  goods 

101  S.B.-36 


taken  to  the  offender's  own  use.  Boscoe's  Gr. 
Ev.  895.  Athough  a  person  may  wrongfully 
take  the  goods,  yet  unless  he  Intended  to  as- 
sume the  property  in  them,  and  to  convert  them 
to  his  own  use,  it  will  amount  to  a  trespass 
only,  and  not  to  a  felony.    1  Hale's  P.  G.  890.*' 

In  State  ▼.  Powell,  103  N.  0.  480,  9  S.  B. 
628  (4  I#.  R.  A.  291,  14  Am.  St.  Rep.  821). 
Sheid&erd,  J.*  reviews  the  authorities  and; 
quotes  from  the  leading  text-books  with  ap- 
proval as  follows: 

"It  [the  taking]  must  be  done,  says  Foster, 
124,  with  a  wicked,  fraudulent  intention,  which 
is  the  'ancient  known  definition  of  larceny: 
Fraudulenta  obtrectatio  rel  alienee  invito  domi- 
no.' 

"Lord  Hale,  P.  C.  506,  says:  'As  it  is  cepit 
and  asportavit,  so  it  must  be  felonice  or 
animo  furandi;  otherwise  it  is  not  felony,  for 
it  is  the  mind  that  makes  the  taking  of  another's 
goods  to  be  a  felony  or  a  bare  trespass  only, 
but  because  the  intention  and  mind -are  secret^ 
the  intention  must  be  judged  by  the  dream- 
stances  of  the  fact.' 

'"The  felonious  intent,  or  animus  furandi^ 
means  an  intent  fraudulently  to  appropriate 
the  goods.  Whether  the  Intent  existed  or  not 
is  entirely  a  question  for  the  jury,  which,  as  in 
all  other  cases  of  intent,  they  must  all  infer 
from  the  words  or  acts  of  the  defendant  or  the- 
nature  of  the  transaction.'  2  Archbold,  Grim. 
Practice  &  PI.  (6th  Ed.)  S66--4. 

"In  bis  Pleading  and  Evidence  (3d  Am.  Ed;)* 
173,  Archbold  thus  defines  the  felonious  in- 
tent: 'But  larceny,  as  far  as  respects  the  in- 
tent with  which  it  is  committed,  ♦  ♦  ♦  may, 
perhaps,  correctly  be  defined  thus:  Where  a 
man  knowingly  takes  and  carries  away  the 
goods  of  another,  without  any  claim  or  pre- 
tense of  right,  with  intent  wholly  to  deprive 
the  owner  of  tiiem,  and  to  appropriate  or  con- 
vert them  to  his  own  nse.' 

Again,  as  to  the  charge  that  It  is  sufficient 
if  the  intent  exists  to  deprive  the  owner  of 
the  possession  Instead  of  the  property  kself, 
in  State  v.  Ledford,  67  N.  C.  62,  a  new  trial 
was  ordered  because  of  an  Instruction: 

'That  to  constitute  larceny  as  to  the  taking 
that  all  that  was  necessary  was  to  prove  that 
the  defendant  took  the  property  with  intent  to 
remove  it  out  of  the  possession  of  the  owner." 

And  In  State  v.  Lyerly,  169  N.  O.  878,  85- 
S.  E.  303,  the  following  charge  was  approved 
as  "supported  by  the  precedents": 

''That  if  they  should  find  from  the  evidence 
beyond  a  reasonable  doubt  that  the  defendant 
obtained  possession  of  the  $50  bill,  under  the 
drcnmstances  testified  to  by  the  prosecuting 
witness,  with  'an  existing  felonious  intent 
permanently  to  deprive  the  prosecutor  of  his 
ownership  in  the  money  and  to  convert  it  to 
his  own  use,  and  in  pursuance  of  such  intent 
and  in  the  execution  of  such  design'  did  as 
testified  to  by  the  prosecuting  witness,  they 
should  return  a  verdict  of  guilty  of  larceny,  as 
charged." 

The  language  Mid  as  testlfled  to  by  the 
prosecuting  witness"  is  a  summary  by  the- 
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court,  and  was  not  used  by  the  presiding 
Judge. 

[2]  In  17  R.  C.  I/.  5,  one  of  the  latest  au- 
thorities and  reliable,  defines  larceny  "as 
the  felonious  taking  by  trespass  and  carry- 
ing away  of  the  goods  of  another,  without 
the  consent  of  the  latter,  and  with  the  felo- 
nious intent  permanently  to  deprive  the  own- 
er of  his  property  and  to  convert  it  to  his 
(the  taker's)  own  use,"  a  definition  following 
the  decisions  In  our  state,  and  which  we  ap- 
prove with  the  interpretation  that  the  Intent 
to  convert  to  one's  own  use  is  met  by  showing 
an  intent  to  deprive  the  owner  of  his  prop- 
erty permanently  for  the  use  or  purposes  of 
the  taker,  although  he  might  have  in  mind  to 
benefit  another. 

[3]  His  honor  also  charged  the  Jury,  after 
stating  certain  contentions  of  defendant, 
that  'If  that  satisfies  you  to  your  own  satis- 
faction, it  would  be  your  duty  to  return  a 
verdict  of  not  guilty,"  a  form  of  instruction 
disapproved  in  State  v.  Harrington,  176  N. 
C.  716,  96  S.  E.  892,  because  it  "was  calcu- 
lated to  mislead  the  Jury  into  the  error  that 
the  guilt  of  the  defendants  turned  upon 
whether  the  explanation  was  a  satisfactory 
one,  whereas  it  should  have  been  made  to 
turn  upon  all  the  evidence,  that  of  the  state 
and  the  defendants,  and  the  sole  inquiry 
should  have  been  whether  the  state  had 
carried  successfully  its  proper  burden  and 
satisfied  the  Jury  beyond  a  reasonable  doubt 
of  their  guilt" 

[4]  We  have  not  overlooked  the  motion 
for  Judgment  of  nonsuit,  but  the  record  does 
not  purport  to  give  the  entire  evidence,  and 
parts  of  the  charge  stating  the  ccMitentions 
of  the  state  and  defendant,  to  which  there 
is  no  exception,  show  that  much  that  is  ma- 
terial has  been  omitted,  and  we  cannot 
therefore  pass  on  the  motion. 

We  are  of  opinion  that  prejudicial  error 
is  shown  in  the  instructions  to  the  Jury,  a!hd 
for  this  reason  a  new  trial  is  ordered. 

New  triaL 


(179  N.  C.  115) 

LOVE  et  aL  t.  LOVE  et  aL    (No.  686.) 

(Supreme  Court  of  North  Carolina.    Dec.  20, 

1919.) 

1.  Wills  ^s»498— Lsoitimatid  bastard  nor 

•*IS8UB." 

Under  a  will  devising  to  testator's  widow 
for  life,  at  her  death  to  testator's  youngest  son 
*'aiid  his  heirs  lawfully  begotten  in  fee  simple 
forever,"  but  in  case  such  son  should  die  with* 
out  issue  the  land  to  revert  back  for  equal  di- 
vision between  his  brothers  and  their  heirs,  a 
bastard  child  of  such  youngest  son,  legitima- 
tized by  decree  of  the  superior  court  pursuant 
to  his  father's  petition  under  Revisal  1905,  | 
263,  did  not  take  the  land  on  his  father's  death, 
despite  sections  177  and  264;  a  legitimated  or 


adopted    child  not   being   'issue**   within   the 
meaning  of  the  wilL 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Issue.] 

2.  Wills  «s»602(3)— Deisasiblb  ves  obeat- 

ED   BT   devise  IN    FEB    WITH  BBVBBSI09   ON 
DEATH  WITHOUT  I88X7B. 

Under  a  will  whereby  testator  devised  land 
to  his  widow  for  life,  at  her  death  to  his  young- 
est son  and  the  latter's  heirs  lawfully  begotten 
in  fee  simple  forever,  if  the  son  should  die 
without  issue  the  land  to  revert  back  for  equal 
division  between  his  brothers  and  their  heirs, 
the  youngest  son  took  a  fee  defeasible  upon 
his  dying  without  heirs  lawfully  begotten. 

Appeal  from  Superior  Court,  Jackson 
County ;  McElroy,  Judge. 

Action  by  Dillard  L.  Love  and  others 
against  Arthur  Love  and  others.  From  Judg- 
ment dissolving  temporary  restraining 'order, 
plaintiffs  appeaL    Beversed. 

This  is  an  action  for  the  recovery  of  land, 
for  an  injunction  to  the  final  hearing  to  pre- 
vent cutting  and  removing  timber  and  also 
for  a  receiver.  There  was  a  temporary  re- 
straining order  which  the  court  refused  to 
continue  to  the  hearing,  and  the  plaintifb 
appealed. 

Coleman  0.  Cowan,  of  Sylva,  and  J.  S. 
Manning,  of  Raleigh,  for  appellants. 

Felix  IL  Alley,  of  Waynesville,  James  H. 
Merrimon,  of  Asheville,  and  S.  Brown  Shep- 
herd, of  Baleigh,  for  appellees. 

CLARK,  0.  J.  The  determination  of  fhis 
appeal  depends  upon  the  construction  of  it«n 
first  of  the  will  of  John  B.  Love,  who  died 
in  February,  1873,  leaving  him  surviving  his 
widow,  six  diildren  and  a  few  grandchildren, 
the  children  of  daughters  who  had  died  be- 
fore the  making  of  the  will.  By  said  item 
first  of  the  will  he  devised  to  his  wife  the 
land  in  controversy  in  this  action: 

''To  have  and  to  hold  to  her  during  her  nat- 
ural life  and  at  her  death  to  my  youngest  son, 
Calhoun  Love,  and  his  heirs  lawfully  begotten 
in  fee  simple  forever,  but  in  case  my  said  son 
shall  die  without  issue,  the  said  lands  mention- 
ed above  are  to  revert  back  and  be  equally  di- 
vided between  his  brotJiers  and  their  heirs  for- 


n 


ever. 

The  widow  died  in  April,  1893,  and  on  her 
death  Calhoun  Love  entered  into  and  upon 
the  lands  in  controversy  and  occupied  them 
until  his  death  in  February,  1019,  when  the 
defendant  Arthur  Love,  who  was  living  with 
him,  continued  to  live  thereon  claiming  them 
as  his  own. 

Calhoun  Love  was  never  married,  and  the 
plaintiffs  are  his  brothers  and  their  h^rs. 
They  demanded  of  Arthur  Love  possession  of 
the  premises  and  on  his  refusal  began  this 
action.  It  la  alleged  in  the  compl&lnt  and  ad- 
mitted in  the  answer  that  Calhoun  Love  died 
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In  February,  1919,  withoat  ever  having  mar-  f  cannot  inherit  from  the  father's  ancestors  or 
Tied  and  without  leaving  issue  begotten  in  other  kindred  or  be  representative  of  them. 


lawful  wedlock:  that  the  defendant  Love, 
alias  Arthur  Browning,  was  the  child  of 
Niece  Browning,  an  unmarried  woman,  who 
was  bom  in  1894;  and  that  in  October,  1908, 
the  said  Calhoun  Love  upon  proper  proceed- 
ings in  the  superior  court  of  Jackson  filed  a 
petition  under  Rev.  |  263,  that  said  Arthur 
Browning  be  legitimated,  and  the  decree  was 
so  entered  in  said  court  The  sole  question 
presented  is  as  to  the  effect  of  the  provi* 
sions  of  Rev.  §$  177  and  264. 

[1,2]  The  plain  intent  and  language  of 
those  sections  is  that  a  child  so  adopted,  or 
legitimated,  shall  inherit  his  father's  real 
estate  and  be  entitled  to  the  ];)ersonal  es- 
tate of  his  father  "in  the  same  manner  as  if 
it  had  been  bom  in  lawful  wedlock." 

But  under  the  will  of  John  B.  Love,  Arthur 
Love  had  only  a  fee  defeasible  in  the  land  in 
question.  Under  the  terms  of  the  will  Cal- 
houn Love  having  left  no  heirs  lawfully  be- 
gotten, his  estate  terminated  and  passed  to 
his  brothers  and  their  heirs,  the  plaintiffs 
in  this  action. 

The  act  of  legitimation  and  the  decree  of 
the  court  thereon  entitled  Arthur  Love  to 
inherit  the  realty,  and  to  receive  the  per- 
sonalty, of  Calhoun  Love,  which  he  owned 
absolutely;  but  it  could  not  have  the  effect 
of  rendering  Indefeasible  the  title  to  the 
realty  in  question  which  by  the  terms  of  the 
will  was  made  defeasjlble  upon  the  death  of 
Calhoun  Love  without  heirs  'lawfully  be- 
gotten." 

The  amount  involved  is  considerable,  and 
counsel  have  filed  very  able  and  elaborate 
briefs.  But  an  examination  of  the  authori- 
ties cannot  shake  the  proposition  that  the 
intention  of  the  testator  should  govern;  that 
the  lands  here  devised  to  Arthur  Love  after 
the  death  of  his  mother  were  possessed  by 
him  in  fee  defeasible  upon  his  dying  without 
lawful  issue;  and  that  the  decree  of  legiti- 
macy did  not  make  Arthur  Browning,  alias 
Arthur  Love,  his  lawfully  begotten  issue. 

Rev.  i  264,  defines  the  effect  of  the  decree 
made  under  Rev.  i  263,  as  follows: 

''The  effect  of  such  legitimation  shall  extend 
no  further  than  to  impose  upon  the  father  all 
the  obligations  which  fathers  owe  to  their  law- 
ful children,  and  to  enable  the  child  to  inherit 
from  the  father  only  his  real  estate,  and  also 
to  entitle  such  child  to  the  personal  estate  of 
his  father,  in  the  same  manner  as  if  he  had 
been  bom  in  lawful  wedlock."    Rev.  1 264. 

This  statute  seems  to  be  clear  enough  on 
its  face.  It  limits  the  right  to  inherit  to  the 
properties  of  the  adopting  father,  and  so 
clearly  that  it  would  seem  unnecessary  to 
cite  authorities ;  but,  if  authorities  are  neces- 
sary, it  will  appear  that  this  court  has  con- 
strued this  and  other  statutes  on  all  fours 
to  the  effect  that  the  legitimated  child  can 
only  inherit  from  the  adopting  father  and 


Sndh  adopted  child  cannot  be  issue  or  heir 
generaL  The  word  "only"  as  used  in  this 
statute  qualifies  the  words  "inherit  from  the 
father,"  and  not  the  words,  "real  estate," 
thereby  limiting  the  right  of  Inheritance  to 
the  properties  of  the  adopting  father,  and 
this  is  emphasized  by  the  fact  that  the  re- 
maining part  of  the  sentence  provides  that 
the  adopted  diild  is  also  entitled  to  the  per- 
sonal estate  of  his  father. 

That  the  devise  to  Arthur  Love  was  de- 
feasible upon  his  dying  without  heirs  "law- 
fully begotten"  was  settled  by  this  court  in 
Whitfield  V.  Garris,  131  N.  C.  148,  42  S.  B. 
568,  and  on  rehearing,  184  N.  C.  24,  45  S.  £. 
904,  after  an  exhaustive  review  of  the  au- 
thorities, it  was  reaffirmed.  In  that  case,  it 
was  held  that — 

"Where  a  testator  devised  realty  to  a  grand- 
son, and  in  the  event  of  death  of  latter  with- 
out children,  then  the  land  to  descend  to  other 
grandchildren,  such  devise  vests  a  fee-simple 
estate  in  the  first  devisee,  defeasible  only  on 
condition  that  he  dies  without  leaving  heirs  of 
his  body." 

The  principle  there  laid  down  has  been  ap^ 
proved  and  ai^lied  In  Wilkinson  v.  Boyd,. 
136  N.  C.  46,  48  S.  E.  516;  Sessoms  v.  Ses- 
soms,  144  N.  C.  121,  56  S.  E.  687 ;  Elkins  v. 
Seigler,  154  N.  C.  374,  70  S.  B.  636 ;  Dunn  v. 
Bines,  164  N.  C.  113,  80  S.  E.  410;  Rees  v. 
Williams,  164  N.  C.  128,  80  S.  E.  247;  Id.,. 
165  N.  C.  201,  81  S.  E.  286;  Burden  v.  Lip- 
sitz,  166  N.  C.  523,  82  S.  B.  863 ;  Hobgood  v. 
Hobgood,  169  N.  C.  485,  86  S.  E.  189;  Al- 
bright V.  Albright,  172  N.  0.  351,  90  S.  E. 
303;  Bizzell  v.  Building  Ass'n,  172  N.  C. 
158,  90  S.  E.  142;  Kirkman  v.  Smith,  174  N. 
C.  603,  94  S.  E.  423;  Id.,  175  N.  C.  579,  96. 
S.  E.  51 ;  WiUiams  v.  Biggs,  176  N.  C.  48, 
96  S.  E.  643.  See,  also.  Rev.  i  1581 ;  2  Bl. 
Com.  172;   4  Kent,  Com.  268. 

A  legitimated  or  adopted  child  under  this 
decree  and  statute  is  not  "Issue''  within  the 
sense  that  the  same  is  used  in  the  last  will 
of  John  B.  Love.  By  legitimation,  the 
adopted  child  is  not  made  the  kin  of  the 
kindred  of  the  adopting  father.  In  blood 
and  status  as  to  lineal  and  collateral  rela- 
tives it  is  still  alien.  The  effect  is  simply 
to  create  a  personal  status  between  the  peti- 
tioning father  and  the  child  legitimated,  such 
that  the  adopted  child  may  inherit  from  the 
adopting  father  those  properties  which  he 
might  voluntarily  during  his  lifetime  give  to 
the  illegitimate  child  in  fee  simple.  The 
legitimation  proceedings  does  not  make  the 
child  adopted  an  heir  general  such  as  that  he  - 
will  take  an  estate  by  limitation,  as  heir  of 
heirs,  from  generation  to  generation;  there- 
fore the  foregoing  decree  legitimating  Ar- 
thur Browning  to  Calhoun  Love  does  not 
make  the  said  Arthur  Love  "issue"  within». 
the  meaning  of  the  will  of  John  B.  Love.. 
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Edwards  t.  Tearby,  168  N.  C.  663,  85  S.  B. 
19,  L.  B.  A.  1915B,  462 ;  Bettls  v.  Avery,  140 
N.  C.  185,  52  S.  B.  684;  Jones  v.  Hoggard, 
108  N.  O.  178,  12  S.  B.  906,  907;  Tucker  ▼. 
Tucker,  108  N.  C.  236,  13  S.  B.  5 ;  HoweU  v. 
Knight,  100  N.  C.  254,  6  S.  B.  721 ;  Tucker 
y.  Bellamy,  98  N.  G.  31,  4  S.  B.  34;  King  ▼. 
Davis,  91  N.  O.  142;  Doggett  ▼.  Hoseley,  62 
N.  O.  587;  Lee  V.  Shankle,  51  N.  G.  313; 
Kirkpatrick  v.  Rogers,  41  N.  C.  130  (135); 
Perry  v.  Newsom,  36  N.  0.  28;  Thompson  v. 
McDonald,  22  N.  0.  463 ;  Drake  v.  Drake,  15 
N.  O.  110;  Jones  v.  Jones,  234  U.  S.  618,  34 
Sup.  Gt.  937,  58  L.  Ed.  1600. 

There  are  numerous  decisions  in  other 
states  to  the  same  effect,  and  the  very  few 
to  the  contrary  are  in  states  where  the  stat- 
ute for  legitimation  or  adoption  is  different 
from  ours. 

The  plaintiffs  are  entitled  to  recover  the 
property,  and  Uie  judgment  below  most  be 
reversed. 


(17»  N.  c.  le?) 

MOORB  V.  HARKINS.     (No.  647J 

(Sopreme  Gourt  of  North  GaroUna,    Dec  27, 

1919.) 

1.  Judgment   «=»958(2)— Whkeb   issub   was 
question  op  estoppel  of  becobd  no  isst7bs 

or  FACT  FOB  JUBT. 

In  an  action  on  drafts  on  a  United  States 
marshal  for  sums  due,  given  by  a  deputy  mar*, 
shal,  wherein  defendant,  the  deputy  marshal's 
administrator,  pleaded  an  estoppel  of  record  by 
former  Judgment,  there  were  no  issues  of  fact 
requiring  submission  to  a  jury. 

2.  Judgment  ^s>690(3)— Advebsb  judgment 
conclusive  on  subsequent  action  within 

ISSUE. 

Judgment  for  defendant  in  prior  action 
against  a  deputy  United  States  marshal  on 
drafts  given  by  him  to  plaintiif  on  a  United 
States  marshal  for  sums  due  on  account  of  ex- 
penses, etc.,  held  res  adjudicata  of  and  to  bar  a 
subsequent  action  by  plaintiff,  whether  on  the 
drafts  or  to  recover  back  the  money  paid  for 
them ;  such  controversies  coming  within  the 
scope  of  the  former  issue. 

3.  Judgment  ^=»590(3)— Dootbinb  of  bes  ad- 
judicata. 

When  a  court  has  Jurisdiction  of  a  cause 
and  of  the  parties,  and  renders  final  Judgment, 
such  Judgment  estops  the  parties  as  to  all  issu- 
able matters  set  out  in  the  pleadings,  and  also 
concludes  them  as  to  all  matters  within  the 
scope  of  the  pleadings  wliich  are  material  and 
relevant. 

4.  Judgment  ^=»713(2)— Estoppel  of  judg- 
ment AS  to  gbounds  which  might  have 

SEEN   PBESENTED. 

A  judgment  estops,  not  only  as  to  every 
ground  of  recovery  presented  ip  the  action,  but 
also  as  to  every  ground  which  might  have  been 
presented. 


5.  Injunction  ^s>269)— Bill  of  peace  ues 

TO  ENJOIN  PEOSBCUTION  OF  AOnOlTS  ON  BAB- 
BED  CAUSE. 

Where  plaintifTs  action,  whether  on  certain 
drafts  or  to  recover  back  the  money  paid  for 
them,  was  barred  by  a  prior  Judgment  adverse 
to  him,  the  trial  court  properly  enjoined  plain- 
tiff from  prosecuting  further  actions  for  the 
same  cause,  the  remedy  of  a  bill  of  peace  to 
prevent  vexatious  litigation  being  available  in 
North  Carolina,  and  invocable  without  insti- 
tuting new  action  for  the  special  purpose. 

Appeal  from  Superior  Court,  Btmcombe 
County ;  Ray,  Judge. 

Action  by  Charles  A.  Moore  against  Thomas 
J.  Harkins,  administrator  of  H.  S.  Harkins. 
From  Judgment  for  defendant,  plaintiff  ap- 
peals.   AfBrmed. 

See,  also,  171  N.  C.  696,  89  &  B.  43;  177 
N.  C.  114,  97  S.  B.  824. 

Craig  ft  Craig,  of  Ashevllle,  and  J.  P. 
Kitchin,  of  Biltmore,  for  appellant 

Kingsland  Van  Winkle^  oC  Ashevllle^  for 
aiqpellee. 

BROWK,  J.  This  action  was  heard  upon 
the  pleadings,  records,  and  exhibits.  The 
complaint,  filed  May  term,  1919,  states  that 
the  deceased  H.  S.  Harkins,  as  Deputy  Mar- 
shal of  the  United  States,  gave  to  the  said 
Moore,  for  value  received,  drafts  under  his 
seal  upon  Robert  M.  Douglas,  United  States 
marshal,  as  the  deputy  of  the  said  Douglas, 
in  the  following  words  and  figures: 

For  value  reeeivedf  I  hereby  assign,  transfer 
and  set  over  to  Chas.  A.  Moore  all  dues  to  me 
as  deputy  United  States  marshal  from  the  gov- 
emment,  and  Robert  M.  Douglas,  U.  S.  mar- 
shal for  the  Western  district  of  North  Caro- 
lina, on  account  of  actual  expenses,  fees  and 
allowances  as  deputy  United  States  marshal, 
and  I  direct  the  same  to  be  paid  to  the  order 
of  the  said  Chas.  A.  Moore  all  that  is  due  to 
this  date.    This  November  8,  1879^ 

H.  S.  Harkins.    [SeaL] 

For  value  received,  I  hereby  assign,  trans- 
fer and  set  over  to  Chas  A.  Moore  all  dues  to 
me  as  deputy  United  States  marshal  from  the 
government  and  Robert  M.  Douglas,  U.  S.  mar- 
shal for  the  Western  district  of  North  Caro- 
lina, on  account  of  actual  expenses,  fees  and  al- 
lowances as  Deputy  United  States  marshal, 
and  I  direct  the  same  to  be  paid  to  the  order 
of  the  said  Chas.  A.  Moore  all  that  is  due  me 
from  the  first  of  January,  1880,  up  to  the  IStt 
of  February,  A.  D.  1880. 

H.  &  Harkins.    [Seal.] 

The  complaint  alleges  that  the  plaintiff 
paid  to  the  said  Harkins  the  sum  of  $1,200 
for  said  drafts  on  February  16^  1880.  The 
complaint  also  sets  up  a  cause  of  action 
for  $120.10  for  an  account  against  Robert  M. 
Douglas,  marshal,  alleged  to  have  been  pur- 
chased  on  the  6th  day  of  December,  1880. 
from  H.  S.  Harkins,  wliich  said  account  was 
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duly  presented  to  B.  M.  Douglas*  marshal, 
and  has  never  been  paid.  The  complaint 
further  alleges  that  these  assignments  and 
aceount  were  properly  presented  to  the  said 
Douglas,  and  were  not  paid;  the  said  Har- 
kins  having  no  fmids  in  the  hands  of  said 
Douglas  at  the  time.  The  defendant  pleads 
the  statute  of  limitations  and  an  estoppel 
of  record  by  former  Judgment  rendered. 

[1]  The  plaintiff  contends  that  the  court 
erred  In  refusing  to  submit  the  issues  to  a 
Jury.  We  are  enable  to  see  that  there  were 
any  issues  of  fact  required  to  be  submitted 
to  a  Jury,  as  the  estoppel  pleaded  was  a 
matter  of  record,  the  authenticity  of  which 
was  not  disputed.  The  identical  cause  was 
before  this  court  in  a  case  between  the  samcr 
parties  at  Spring  term,  1916,  and  is  reported 
in  171  N.  0.  697,  89  S.  B.  43.  A  o^y  of  the 
paper  sued  on  is  therein  set  out. 

In  that  case  it  was  held  that  the  right  of 
action  had  not  accrued  to  the  plaintiff,  as 
the  plaintiff  stated  that  the  drafts  were  not 
to  be  paid  until  Douglas  got  the  money  from 
the  government.  That  action  was  therefore 
dismissed. 

Another  action  was  brought  by  the  plain- 
tiff on  the  5th  day  of  November,  1914,  and 
tried  before  Harding,  Judge,  February  term, 
1916,  in  which  a  Judgment  of  nonsuit  was 
entered,  the  cause  of  action  being  based  up- 
on the  same  drafts  or  assignments. 

Another '  action  was  brought  on  the  24th 
of  February,  1917,  based  upon  the  same 
cause  of  action,  and  also  upon  the  account 
for  $120.10.  This  action  was  tried  April 
term,  1918,  before  his  honor,  Judge  Stacy, 
upon  the  following  Issues: 

First.  Is  the  defendant  indebted  to  the  plain- 
tiff; and,  If  80,  in  what  amount?  Answer: 
No. 

Second.  Is  the  plaintiff's  claim  barred  by  the 
statute  of  limitations?    Answer:  No. 

The  court  set  aside  the  veidlct  of  the  Jury 
as  to  the  second  issue,  and  ordered  Judgment 
against  the  plaintiff  upon  the  first  issue. 

His  honor  charged  the  Jury,  after  stating 
the  evidence  and  contentions  of  the  parties 
as  follows: 

*1f  yon  find  as  a  fact  and  are  satisfied  by 
the  greater  weight  of  the  evidence  that  these 
drafts  were  given  to  the  plaintiff  for  value,  and 
that  they  have  not  been  paid,  and  they  are  now 
due.  I  charge  yon  it  would  be  your  duty  to 
answer  the  first  issue  Yes,  and  in  the  sum  of 
$1,400,  with  interest  from  February  18,  1880; 
but  if  you  do  not  find  that  these  drafts  were 
given  for  value,  it  would  be  your  duty  to  an- 
swer the  first  issue  No." 

An  appeal  was  taken  to  this  court,  and 
appears  in  the  177  N.  O.  114,  97  S.  B.  824. 
In  closing  its  opinion,  the  court  said: 

"We  think  the  charge  on  the  first  issue  was 
correct,  and  practically  reduced  the  contro- 
versy to  one  of  fact,  which  has  been  settled  by 
the  Jury's  finding  on  the  first  issue." 


[2,  3]  It  is  Immaterial  upon  what  ground 
the  plaintiff's  right  to  recover  may  be  based ; 
whether  as  an  action  upon  the  drafts,  or  to 
recover  the  money  back  paid  for  them,  the 
controversy  comes  within  the  scope  of  the 
issue  and  the  finding  of  the  Jury,  and  the 
Judgment  of  the  court  effectually  bars  an- 
other action.  It  is  well  settled  that  when 
a  court  has  Jurisdiction  of  a  cause  and  of 
the  parties  and  renders  a  final  Judgment 
therein,  it  estops  the  parties  as  to  all  issu- 
able matter  set  out  in  the  pleadings.  It  also 
concludes  the  parties  as  to  all  matters  with- 
"^in  the  scope  of  the  pleadings  which  are  mate- 
rial and  relevant  Coltrane  v.  Laughlin,  157 
N.  C.  282,  72  S.  B.  961;  Ferebee  v^  Sawyer, 
167  N.  a  203,  83  S.  B.  17,  L.  R.  A.  1915B, 
640. 

[4]  A  Judgment  estops,  not  only  as  to 
every  ground  of  recovery  presented  in  the 
action,  but  also  as  to  every  ground  which 
might  have  been  presented.  Oromwell  v.  Sac, 
94  U.  S.  351,  24  L.  Bd.  195.  In  Wagon  Ck>. 
T.  Byrd,  119  N.  O.  468,  26  S.  B.  145,  it  is  said: 

''The  principles  governing  estoppels  by  Judg- 
ment are  established  by  a  long  line  of  decisions 
in  this  and  other  states,  and  we  have  no  de- 
sire to  take  a  new  departure  which  will  shake 
the  long-settled  law  as  to  res  Judicata.  This 
rule  is  thus  eftated  in  1  Herman  on  Bstoppel, 
i  122,  and  is  fortified  by  a  long  list  of  leading 
authorities  there  dted:  'The  judgment  or  de- 
cree of  a  court  possessing  competent  Jurisdic- 
tion is  final  as  to  the  subject-matter  thereby 
determined.  The  principle  extends  further. 
It  is  not  only  final  as  to  the  matter  actually 
determined,  but  as  to  every  other  matter  which 
the  parties  might  litigate  in  the  cause,  and 
which  they  might  have  had  decided.  *  *  t 
This  extent  of  the  rule  can  impose  no  hardship. 
It  requires  no  more  than  a  reasonable  degree  of 
vigilance  and  attention;  a  different  course 
might  be  dangerous  and  often  oppressive.  It 
might  tend  to  unsettle  all  the  determinations 
of  law  and  open  a  door  for  infinite  vexation. 
The  nile  is  founded  on  sound  principle/  And 
the  same  authority,  section  123,  says:  'The 
plea  of  res  judicata  applies,  except  in  special 
cases,  not  only  to  the  points  upon  which  the 
court  was  required  by  the  parties  to  form  an 
opinion  and  pronounce  Judgment,  but  to  every 
point  which  properly  belonged  to  the  subject 
in  litigation,  and  which  the  parties,  exercising 
reasonable  diligence,  might  have  brought  for- 
ward at  the  time  and  determined  respecting 
it.' " 

It  is  immaterial  whether  this  is  an  action 
to  recover  upon  the  drafts  or  to  recover  back 
the  money  paid  for  them ;  the  plaintiff  is  bar- 
red by  the  verdict  and  the  Judgment  render- 
ed in  the  trial  before  his  honor,  Judge  Stacy 
and  affirmed  by  this  court 

[6]  The  plaintiff  excepts  to  the  injunction 
granted  by  his  honor,  Judge  Ray,  to  prevent 
further  litigation.  We  are  of  opinion  that 
the  action  of  his  honor  in  enjoining  the 
plaintiff  from  prosecuting  further  actions  on 
the  same  cause  of  action  was  warranted  by 
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the  facts.  The  remedy  of  a  bill  of  peace 
to  prevent  vexatious  litigation  was  well 
known  at  the  common  law.  As  a  rale,  the 
remedy  has  not  been  sought  very  often  in 
this  state,  but  the  right  to  ask  for  it  is  well 
established,  and  it  may  be  invoked  in  the 
pending  action,  and  a  new  action  for  that 
purpose  Is  not  necessary  under  our  method 
of  procedure.  Featherstone  v.  Carr,  132  N. 
C.  800,  44  S.  E.  692. 

At  common  law  the  remedy  was  affirmed 
by  a  bill  in  equity  enjoining  the  plaintiff 
from  proceeding  in  the  law  courts.  One  of 
the  earliest  cases  in  which  a  bill  of  peace 
was  sought  is  reported  in  Selden*s  Cases  in 
Chancery,  18.  In  this  state  the  distinctions 
between  law  and  equity  procedure  have  been 
abolished,  but  the  principles  of  both  remain 
and  equitable  relief  may  be  sought  in  the 
same  action  in  which  the  demand  at  law  is 
sought  to  be  enforced. 

Upon  all  the  authorities,  we  must  conclude 
that  the  plaintiff  is  barred  by  the  previous 
adjudications  of  the  superior  court  and  af- 
firmed by  this  court  from  the  prosecution  of 
this  action. 

Affirmed. 


(113  S.  C.  128) 

RATMOI^  V.  RAYMON.    (No.  10305.) 

(Supreme  Court  of  South  Carolina.     Dee.  2% 

1919.) 

Husband  and   Wife  ^=»29&— Suit   iconet 
and  tempobabt  alikont  not  discretion - 

AST   WHERE   NO   FRUCA   FAOIB  CASE   SHOWN. 

On  a  hearing  in  a  suit  for  separate  main* 
tenance  of  an  order  requiring  defendant  to  show 
cause  why  temporary  alimony  and  suit  money 
should  not  be  idlowed,  trial  court  erroneously 
exercised  its  discretion  in  allowing  suit  money 
and  a  temporary  alimony  where  the  testimony 
did  not  make  out  a  prima  facie  case. 

Appeal  from  Richland  County  Court;  M. 
S.  Whaley,  Judge. 

Action  by  Rosa  Raymon  against  Sam  Ray- 
mon  for  separate  maintenance  and  alimony. 
From  an  order  granting  suit  money  and  tem- 
porary alimony*  the  defendant  appeals.  Re- 
versed. 

Cole  L.  Blease  and  C.  N.  Sapp,  both  of 
Columbia,  for  appellant 

J.  H.  Cooper  and  E.  W.  Mullins,  both  of 
Columbia,  for  respondent 

OART,  C.  J.  His  honor  the  county  judge 
issued  an  order  in  the  above-entitled  action 
requiring  the  defendant  to  show  cause  why 
temporary  alimony  and  suit  money  should 
not  be  allowed  the  plaintiff. 

After  hearing  the  return  to  the  rule  and 


the  affidavits  in  b^alf  of  the  respective  par- 
ties, he  granted  an  order: 

"That  the  defendant,  Sam  Raymon,  pay  to 
the  plaintiff  or  her  attorneys  of  record  the  som 
of  $100  as  suit  money,  the  said  sum  to  be  paid 
in  installments  of  $26  every  80  days,  and  the 
first  installment  to  be  paid  10  days  from  the 
date  of  this  order.  It  is  further  ordered  that 
the  defendant  pay  to  the  plaintiff  the  further 
sum  of  $20  a  month  as  temporary  alimony,  said 
sum  to  be  paid  monthly  and  until  the  further 
order  of  tliis  court  and  the  first  installment  to 
be  paid  10  days  from  the  date  of  this  order.** 

The  appeal  is  from  said  order. 

This  court  is  satisfied  that  the  testimony 
does  not  make  out  a  prima  f^cie  case,  and 
that  the  discretion  of  his  honor  the  county 
judge  was  erroneously  exercised. 

Reversed. 

HYDRICK,  WATTS,  FRASER,  and: 
OAOB,  J  J.,  concur. 


cm  s.  c.  150)' 

STATB  V.  LLOYD.    (No.  10812.) 

(Supreme  Court  of  South  Carolina.    Dec  22,. 

1910.) 

1.  Criuinai.  law  «=>117S— Appeal  dismiss- 
ed WHERE  NO  ARGUICENT. 

Where  an  accused,  convicted  of  crime,  ha» 
not  filed  an  argument,  his  appeal  will  be  dis- 
missed. 

2.  Cruonal  law  <d=s>1158(l)  —  QuEsnoNs  ov 

FACT  NOT  REVIEWABLE. 

The  Supreme  Court  has  no  jurisdiction  tc 
pass  upon  questions  of  fact. 

Appeal  from  Gteneral  Sessions  Oircuit 
Court  of  Lexington  <:k>unty ;  S.  W.  Q«  Shlpp, 
Judge. 

Proceedings  between  the  State  and  B.  R. 
Lloyd,  and  from  the  judgment  Lloyd  appeals. 
Appeal  dismissed. 

Barnard  B.  Evans,  of  Columbia,  for  appel* 
lane 
Geo.  B.  Timmerman,  SoL,  of  Lexington,  for 

the  State. 

FRASER,  J.  This  appeal  Is  dismissed  tar 
two  reasons: 

[1]  1.  The  appellant  has  not  filed  an  argu- 
ment. 

[2]  2.  The  only  anestions  raised  are  ques- 
tions of  fact,  and  this  Court  has  no  jurisdic- 
tion  to  pass  upon  them. 

The  appeal  is  dismissed. 

GARY,  C.  J.,  and  HYDRICK,  WATTS,  and- 
GAGB,  JJ.,  concur. 
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SBASD  et  aL  T.  BARNWELL  LUlfBBB  CO. 

(No.  10299.) 

(Supreme  Oonrt  of  South  CSaroUna.    Dee.  22, 

1919.) 


TBB8PA88  ^=»61'-StATDTB  AS  TO  TBEBZJB  DAK- 
AGK8  IN  FOBOIBLB  DETAINBB  INAFPUCABUB. 

Giy.  Oode  1912,  |i  4088,  4069,  relating  to 
tr^le  damages  for  forcible  deeeizing  or  detain- 
ing {^  land,  do  not  apply  to  an  action  for  dam- 
ages for  trespass  by  a  lumber  company  in  en- 
tering and  cutting  timber,  where  the  plaintiff 
is  in  quiet  possession  of  his  real  estate. 

Appeal  from  Gommon  Pleas  (3ircalt  Gourt 
of  Barnwell  County;  Edward  Mclver,  Judge. 

Action  by  Arthur  S.  Sease  and  others 
against  the  Barnwell  Lumber  (^mpany. 
Judgment  for  plaintiffs,  and  defendant  ap- 
peals.   Affirmed. 

A.  H.  Nlnestem*  of  Blackville,  for  appel- 
lant 
CL  C.  Slmms,  of  BamweU,  for  respondents. 

GARY,  C.  J.  This  is  an  action  for  dam- 
ages, resulting  in  a  verdict  for  the  plaintiff 
in  the  sum  of  |2,500. 

The  complaint  is  as  follows: 

**(i)  That  at  the  time  hereinafter  mentioned, 
the  plaintiffs  were,  and  are  now,  tenants  in 
common  in  the  following  described  tract  of 
land,  situate,  lying,  and  being  in  the  state  and 
county  aforesaid,  to  wit:    •    •    • 

•*(2)  That  heretofore,  to  wit,  upon  the  — 

day  of ,  A.  D.,  the  defendant  above  named, 

a  corporation  existing  under  the  laws  of  S.  C, 
by  its  serrants  and  agents,  willfully,  wanton- 
ly and  without  the  consent  of  the  plaintiffs, 
broke  and  entered  in  and  upon  said  tract  of 
land;  erected  tramroads  upon  which  this  de- 
fendant operated  tram  railroads;  cut  down  all 
of  the  said  timber  and  with  other  machinery 
and  wagons;  trampled  upon  said  lands;  de- 
stroyed an  of  the  under  brush;  made  roads 
through  the  said  tract  of  land  and  willfully, 
wantonly,  and  feloniously  removed  said  timber 
from  said  lands;  and  converted  the  same  to 
its  own  use  and  benefit. 

"(3)  That  the  conduct  of  said  defendant,  by 
its  serrants  and  agents,  was  high-handed  and 
wrongfully  done  over  the  objection  of  the  plain- 
tiffs, who  had  refused  them  the  permUnsion  and 
declined  to  sell  the  said  timber  to  the  said  de- 
fendants, and  by  reason  of  the  acts  of  the  said 
defendant,  aforesaid,  in  its  entering  plaintiffs' 
dose,  trespassing  thereon,  destroying  the  un- 
dergrowth, erecting  their  tramroads  and  other 
roads,  removing  said  timber,  and  otherwise  de- 
predating upon  said  premises,  although  forbid- 
den by  the  plaintiffs  and  without  the  right,  these 
plaintiffs  have  been  damaged  in  the  sum  of 
$5,000." 

The  following  is  the  defendants  answer: 
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''For  a  further  defense  this  defendant  al- 
leges: 

"(1)  That  If  timber  was  cut  upon  the  lands 
of  plaintiff,  it  was  not  done  in  the  manner  set 
forth  in  paragraph  2  of  the  complaint,  but  was 
done  under  the  belief  that  the  plaintiffs  were 
anxious  for  this  defendant  to  have  said  tim- 
ber, and  that  a  fair  and  reasonable  price  would 
be  agreed  upon,  and  which  this  defendant  is  now 
and  has  been  at  all  times  willing  and  ready  to 


pay." 

The  defendant  appealed  upon  the  follow- 
ing exceptions: 

"(1)  Because  the  court  erred  in  allowing  the 
witness  Arthur  H.  Sease  to  testify  that  the 
land  in  question,  on  which  timber  was  cut,  was 
worth  $80  or  $40  per  acre;  whereas  the  court 
should  have  confined  the  plaintiff  to  the  proof 
of  the  stumpage  value  of  the  trees  cut  on  the 
premises. 

"(2)  That  the  court  erred  in  not  allowing  de- 
fendant's attorney  during  the  course  of  exami- 
nation of  the  witness  Duncan,  who  was  a  wit- 
ness on  behalf  of  plaintiff  and  who  was  allowed 
to  testify  as  to  what  he  pidd  for  timber,  the 
right  to  examine  the  witness  as  to  prices  gen- 
erally that  were  paid  for  timber  in  the  vicinity 
where  this  land  was  located;  the  error  being 
that  it  was  competent  to  show  the  general  value 
of  the  stumpage  value,  in  the  vicinity  where 
this  trespass  took  place,  as  by  showing  the 
values  it  would  guide  the  jury  in  arriving  at 
the  true  value  of  the  damage  done. 

"(8)  That  the  court  erred  in  not  confining  the 
Jury,  in  rendering  the  amount  of  damages  the 
plaintiffs  were  entitled  to,  under  section  4069  of 
the  Code,  as.  the  complaint  and  the  proof  show 
beyond  all  peradventure  that  the  case  comes 
clearly  under  the  section  aforesaid. 

"(4)  Because  the  court  erred  in  allowing  tes- 
timony to  prove  general  values  of  land,  and 
not  confining  the  jury  to  the  actual  stumpage 
value,  under  section  ^K)09  of  the  Code,  and  that 
the  jury  was  deprived  of  the  right  to  find  the 
actual  stumpage  value  and  then  assess  triple 
damages,  as  is  provided  by  law  in  cases  of  this 
kind. 

"(5)  Because  the  judge's  charge  to  the  jury 
was  not  in  accordance  with  the  law  and  facts 
of  this  case,  in  that  the  court  refused  to  charge 
under  section  4069  of  the  Code,  therefore  mak- 
ing his  charge  misleading  as  to  the  law  govern- 
ing the  complaint  and  testimony  of  this  case. 
The  jury  therefore  was  not  charged  the  law 
at  all  applicable  pn  the  law  and  facts,  which 
should  have  been  given  under  the  pleadings  and 
facts  provoQ." 

Section  4068  of  the  Code  of  Laws  is  as  fol- 
lows: 

"If  any  person  be  put  out  or  disseized  of  any 
lands  or  tenements  in  forcible  manner,  or  put 
out  peaceably,  and  be  afterwards  holden  out 
with  strong  hand,  or,  after  such  entry,  any 
feoffment  or  discontinuance  in  any  wise  thereof 
be  made,  to  defraud  and  take  away  the  right  of 
the  possessor,  the  party  grieved  in  this  behalf 
shall  have  an  action  against  such  disseizor." 


"(1)  That  it  denies  each  and  every  allegation       Section  4069  of  the  0>de  of  Laws  is  as  fol* 
of  the  oomplaint.  |  lows: 
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"If  the  party  grieved  recover  In  such  action, 
and  it  be  found  by  verdict,  or  in  other  manner 
by  due  form  of  law,  that  the  party  defendant  en- 
tered with  force  into  the  lands  and  tenements, 
or,  after  his  entry,  did  hold  them  with  force, 
the  plaintiff  shall  recover  treble  damages  against 
the  defendant." 

After  quoting  these  two  sections,  the  court 
A  De  Laine  v.  Alderman,  81  S.  C.  267,  9  S. 
tk  950,  said: 

''We  do  not  think  that  this  action  can  be 
maintained  under  these  provisions  of  the  law 
of  'forcible  entry  and  detainer.'  There  has  been 
no  'disseizin'  here.  The  defendant  is  holding 
forcibly  no  part  of  the  plaintiff's  lands,  but,  on 
the  contrary,  the  plaintiff  is  in  quiet  possession 
of  all  his  real  estate." 

That  deciaion  shows  conclusively  that  the 
foregoing  sections  are  not  applicable  to  the 
present  case. 

All  the  exceptions  were  dependent  upon 
this  question. 

Affirmed. 


HTDRIOK,     WATTS, 
GAQB,  J  J.,  concur.    . 


FBASER,     and 


(113  S.  C.  108) 
STATE  T.  WHALBY  et  aL     (No.  10295.) 

(Supreme  Court  of  South  Oarolina.    Dec  22, 

1919.) 

1.  Receivino  stolen  goods  ^=»8(1)  —  Evi- 
dence   JUSTIFTINO    inference    OF    OIJILTT 

FABTICIPATION. 

Evidence  held  sufficient  to  justify  infer- 
ence of  a  defendant's  guilty  partidpation  in 
the  crime  of  receiving  stolen  goods. 

2.  CanaNAL  i^w  ^=»510— CJonviction  may 

REST  aN    UNCOBBOBOBATED  ACCOMPLICK  TES- 
TIMONY. 

The  uncorroborated  testimony  of  accom- 
plices is  sufficient  in  law  to  sustain  conviction 
of  an  offense. 

3.  Cbiminai.  law  ^s»763,  764(18)  —  Instbuo- 

TION     ON     ACCOMPLZCB    TESTIMONY     NOT    ON 
FACTS. 

In  a  prosecution  for  receiving  stolen  goods, 
statement  of  the  court  in  instructing  that  it  had 
been  suggested  that  no  one  could  be  convicted 
on  the  uncorroborated  testimony  of  an  accom- 
plice, but  that  such  was  not  the  law,  and  it 
was  for  the  jury  to  determine  what  weight 
should  be  given  the  testimony  of  any  witness, 
whether  an  accomplice  or  any  other,  held  not 
erroneous  as  a  charge  on  the  facts,  in  that  the 
jury  were  instructed  that  the  testimony  of  an 
accomplice  was  as  good  as  that  of  any  other 
witness. 

4.  Cbiminal  law  ^=>1147— Length  of  sen- 
tence  DISCBETIONABY  WITH  TBIAL  OOUBT. 

Within  the  limits  prescribed  by  statute,  the 
length  of  sentence  imposed  is  entirely  within 


the  discretion  of  the  trial  court,  and  the  Su- 
preme Court  cannot  review  sentence  to  three 
years'  imprisonment  for  receiving  stolen  goods 
of  the  value  of  only  $40. 

5.  Constitutional  law   ^=»70(8)^RBotiLA- 

TION     OF    PENALTIES     WITHIN     LEGISLATIVE 
DISCBETION. 

Defendants,  convicted  of  receiving  stolen 
goods  exceeding  $20  in  value,  cannot  complain 
of  the  Legislature's  policy  in  providing  only 
imprisonment  without  alternative  fine  for  the 
offense^  and  in  allowing  the  imposition  of  a 
much  greater  punishment  for  receiving  stolen 
goods  above  the  value  of  $20  than  where  their 
value  is  less  than  that  amount;  the  matter 
being  for  legislative  and  not  judicial  considera- 
tion. 

Appeal  from  General  Sessions  Circuit 
Court  of  Calhoun  County;  Ernest  Moore, 
Judge. 

Edward  Whaley  and  Nick  Tucker  were 
convicted  of  receiving  stolen  goods,  and  they 
appeaL    Affirmed. 

Wolfe  &  Berry,  of  Orangeburg,  for  appel- 
lants. 

E.  C.  Mann,  SoL,  of  St  Matthews,  for  re- 
spondent 

HYDBICK,  J.  Appellants  were  convicted 
of  receiving  stolen  goods  on  the  uncorrob- 
orated testimony  of  two  accomplices,  and 
were  sentenced  to  three  years'  imprisonment. 

Tucker  contends  that,  even  if  the  uncor- 
roborated testimony  of  accomplices  is  suffi- 
cient to  warrant  conviction,  the  evidence 
was  insufficient  to  sustain  the  verdict  as  to 
him* 

[1]  Joseph  Jones,  one  of  the  accomplices, 
testified  that  Tucker  was  the  driv^  of 
Whaley's  wagon,  and  came  with  Whaley,  in 
the  nighttime,  to  the  place  in  the  woods, 
where  the  stolen  goods  (five  sacks  of  nitrate 
of  soda,  worth  forty-odd  dollars)  were  de- 
livered to  Whaley  and  put  into  his  wagon 
and  carried  off  by  them,  and  at  the  same 
time  he  told  Whaley,  in  the  presence  of 
Tucker,  that  Daniel  Pauling,  another  accom- 
plice, said  that  he  (Whaley)  must  meet  him 
in  town  the  next  day  and  pay  him  for  the 
fertilizer.  We  think  the  testimony  was  suf- 
ficient to  justify  the  Inference  of  Tucker's 
guilty  participation  in  the  crime. 

[2]  Both  appellants  contend  that  the  un- 
corroborated testimony  of  the  accomplices, 
Jones  and  Pauling,  was  not  sufficient  in  law 
to  sustain  their  conviction.  That  conten- 
tion is  overruled  on  the  authority  of  State 
V.  Sowell,  85  S.  C.  278,  67  S.  B.  816,  and 
cases  there  dted. 

[3]  The  court  said  to  the  Jury  in  the 
charge  that  It  had  been  suggested  (presum- 
ably in  argument  to  the  court  or  jury)  that 
no  one  could  be  convicted  on  the  uncorrob- 
orated testimony  of  an  accomplice,  but  such 
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^as  not  the  law,  and  that  It  was  for  the 
Jury  to  determine  what  weight  should  be 
given  the  testimony  of  any  witness,  whether 
an  accomplice,  or  any  other.  Appellants 
complain  of  this  as  a  charge  on  the  facts, 
In  that  the  Jury  were  thereby  instructed 
that  the  testimony  of  an  accomplice  was  as 
good  as  that  of  any  other  witness,  and  was 
to  be  treated  upon  the  same  footing  as  that 
of  any  other  witness.  -The  language  of  the 
court  is  not  susceptible  of  that  inference. 
The  court  correctly  told  the  Jury  that  they 
were  the  sole  Judges  of  the  weight  to  be 
given  to  the  testimony  of  any  witness. 
State  V.  Sowell,  supra. 

[4]  Error  is  imputed  in  imposing  a  sent- 
ence of  three  years'  imprisonment  in  a  case 
like  this,  where  the  value  of  the  property 
stolen  was  so  small.  Within  the  limits  pre- 
scribed by  statute,  the  length  of  sentence 
imposed  is  entirely  within  the  discretion  of 
the  trial  court,  and  is  not  reviewable  by  thia 
court. 

[5]  The  other  grbund  of  appeal  com- 
plains, not  of  any  error  of  the  trial  court, 
but  of  the  policy  of  the  Legislature,  because 
the  statute  under  which  appellants  were 
-convicted  provides  only  for  imprisonment, 
without  alternative  fine,  and  because  it  al- 
lows the  imposition  of  so  much  greater  pun- 
IshmeDt  for  receiving  stolen  goods  above  the 
value  of  |20  than  where  they  are  under  ^20 
in  value,  in  which  case  the  punishment  is 
imprisonment  for  not  exceeding  80  days,  or 
fine,  not  exceeding  ^100.  That  is  a  matter 
for  legislative  and  not  Judicial  considers- 
-tion. 

Judgment  affirmed. 

GABY,  C.  J.,  and  WATTS,  FBASEB,  and 
<3rAGE,  JJ.,  concur. 


.  V.  KORVKLL  669 

8.B.} 

B.  False  ncpaisomcENT  ^s»8— Illeqaa^  dk- 

TBlvnON  AFTBB  VALID  ABBB8T. 

In  view  of  Oode  1904, 1  8958,  reqtdring  that 
an  officer  shall  present  the  person  arrested  or 
return  the  warrant,  unless  such  person  be  let 
to  ball,  one  arrested  under  a  valid  warrant  may 
recover  for  false  Imprisonment,  where  he  was 
unlawfully  detained,  after  offering  bail,  and  sub- 
jected to  humiliation  and  exposure,  in  order  that 
defendant  might  interrogate  him  conceming  a 
crime,  and  was  discharsed  without  a  hearing 
before  a  magistrate. 


•026  Va.  384) 

SANDS  &  CO.,  Inc.,  v.  NORVELL. 

'< Supreme  Court  of  Appeals  of  "^rginia.    Nov. 

20,  1919.) 

1.  Malicious  pboseoution  ^S9l8(2)— Witb- 

BOLDINO  INFORMATION  OF  GUILT  OF  ANOTH- 
XB  AS  GBOUNO  OF  FBOBABLB  0AU6E. 

A  mere  undisclosed  knowledge  of  violation 
^f  law  by  another  does  not  afford  ground  for 
the  arrest  and  detention  of  the  person  with* 
holding  the  information  on  the  charge  that  he 
himself  is  the  guilty  party. 

2.   FaL^   nCFBISONHBNT   ^S»18   —   WART    09 
PBOBABLE  CAUSE  NOT  MATBBIAU 

The  want  of  probable  cause  for  issuing  a 
warrant  is  not  essential  to  the  right  of  recov- 
ery for  false  imprisonment;  probable  cause  be- 
ing immaterial,  except  as  a  matter  of  mitlga- 
-tlon. 


4.  False  impbisonmxnt  ^s936  —  Excessive 

DAMAGES. 

Where  plaintiff  was  a  man  of  fair  standing 
in  the  community,  and  had  an  employment  af- 
fording a  livelihood,  which  he  probably  lost  by 
reason  of  his  arrest  and  imprisonment,  and 
was  subjected  to  humiliation  and  pcraonal  dis« 
comfort,  and  was  discharged  without  a  hear- 
ing before  a  magistrate,  and  his  offer  of  bail 
was  refused,  and  he  was  taken  to  another  town 
and  interrogated  as  to  his  knowledge  of  a 
crime,  a  verdict  for  $1,600  damages  was  not 
excessive. 

5.  Appeal  and  ebbob  ^s»686  ^  SuFnciENcr 

or  BILL  OF  EXCEPTIONS  AS  TO  DIBQUALZFI- 
CATION  OF  ;n7B0B. 

Where  a  bUl  of  exceptions  sets  forth  only 
that,  presumably  by  oversight,  a  juror  who 
had  served  at  a  former  trial  was  again  sworn 
and  served,  and  after  a  verdict  defendant's 
counsel  moved  to  set  the  verdict  aside  because 
of  such  fact,  such  bill  of  exceptions  would  man- 
ifestly be  no  ground  for  reversal,  since  error 
will  not  be  presumed. 

0.  JuBT  ^=»110(7)— Faxlubb  to  objeot  fob 

DISQUALIFICATION  BECAUSE  OF  6EBVICB  AT 
FOBMEB    TBIAL. 

Where  defendant,  with  knowledge  that  a 
juror  had  served  on  a  former  trial  of  the  case, 
did  not  object,  he  cannot  complain,  irrespective 
of  whether  Code  1904,  S  8155,  providing  that 
no  exce|$tion  to  any  juror  on  account  of  his  age 
or  other  legal  disability  shall  be  allowed  after 
he  is  sworn,  is  applicable. 

7.  False  impbibonment  ^s»40— Instbuctionb 
ON  illegal  detention  afteb  valid  abbest. 

Instructions  in  an  action  for  false  impris- 
onment by  illegal  detention  of  plaintiff  after 
a  legal  arrest  held  proper. 

8.  TbIAL  ^=S>298(6)— iNSTBUOnONB  TO'  dxsbb- 
OABD  EVIDENCE. 

Defendant's  requested  instructions,  contain- 
ing language  indicating  a  purpose  of  excluding 
evidence,  were  properly  refused,  where  there 
was  such  evidence,  and  it  was  admissible. 

9.  Tbial  ^s>258(8),  260(6)  —  iNSTBUcmoNS 

PBOPEBLT  BEFU6BD  AS  PBESENTINO  ONLY 
PABTIAL  VIEW  OF  CASE  AND  OOVEBED  BT 
OTHEBS. 

In  an  action  for  false  imprisonment,  in- 
structions staking  the  whole  issue  on  the  good 
faith  and  regularity  of  the  warrant  under 
which  plaintiff  was  arrested,  and  ignoring  the 
evidence  as  to  the  improper  treatment  ^  the 
plaintiff  after  his  arrest,  and  concluding  with 
directions  to  find  for  defendant  upon  that  par- 
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tial  yiew  of  the  case,  Tield  properly  refused, 
particularly  where  defendant  had  the  benefit  of 
all  that  could  be  justly  claimed  for  them,  by 
reason  of  other  instructions  given. 

10.  Trial  «=»200(6)— Refused  ZNSTKncnoNS 

CXnOBD  BT  IN8TBT7CTIONS  GIVEN. 

In  an  action  for  false  Imprisonment,  an 
instruction  given  at  the  instance  of  defendant, 
relating  to  the  continuance  of  the  case,  and 
leaving  the  plaintiff  in  the  custody  of  the  officer, 
and  keeping  in  another  place,  held  to  have  cur- 
ed any  error  in  refusing  certain  other  instruc- 
tions offered  by  defendant. 

11.  TBiAii  ^=5>252(1)— Refusing  instbuctions 

NOT  WABBANTED  BY  THE  EVIDENCE. 

It  is  not  error  to  refuse  instructions  not 
warranted  by  the  evidence. 

12.  Tbiai.  ^=»133(2)  —  Sufficiency  of  in- 
stbuction  to  obviate  statement  of  coun- 
SEL OUTSIDE  THE  EVIDENCE. 

Statement  of  counsel,  in  action  for  false 
imprisonment,  that  he  was  not  surprised  that 
defendant's  agent,  who  brought  about  such  a 
condition,  was  no  longer  in  defendant's  em- 
ploy, which  was  claimed  to  be  outside  the  evi- 
dence, is  not  ground  for  reversal,  where  the 
court  told  the  jury  to  "try  and  determine  the 
case  only  on  the  evidence  introduced,  •  •  * 
and  not  by  argument  of  counsel,'^  though  action 
of  court  would  hardly  be  sufficient  in  cases  of 
remarks  calling  for  emphatic  action. 

Elrror  to  Circuit  Court,  Amherst  County. 

Action  by  Andrew  Norvell  against  Sands 
&  Co.,  Incorporated*  and  another.  Judg- 
ment for  plaintiff,  and  defendant  named 
brings  error.    Judgment  affirmed. 

Instructions  were  tendered  by  plaintiff  and 
given  as  follows: 

No.  1.  The  court  instructs  the  jury  that  an 
improper  motive  may  be  inferred  from  a  wrong- 
ful act  based  upon  no  reasonable  ground,  and 
that  such  improper  motive  constitutes  malice 
in  law;  and  to  constitute  such  malice  it  is  not 
necessary  that  such  wrongful  act  should  be 
prompted  by  anger,  malevolence  or  vindictive- 
ness,  but  such  inference  of  malice  may  be  re- 
moved by  the  evidence  in  the  case. 

No.  2.  If  the  jury  believe  from  the  evidence 
that  the  defendants  were  guilty  of  the  wrong- 
ful act  or  acts  alleged  in  the  declaration,  they 
must  award  to  the  plaintiff  such  compensation 
in  damages  as  he  may  prove  for  the  loss  of  time, 
for  suffering,  bodily  and  mentally,  the  humilia- 
tion and  damage,  if  any,  to  his  reputation,  sus- 
tained by  reason  of  such  wrongful  act  or  acts. 
And  if  the  jury  believe,  from  the  evidence,  the 
said  wrongful  act  or  acts  to  have  been  com- 
mitted by  the  defendants  with  malice,  they  may 
also  award  to  the  plaintiff  punitive  damages. 

No.  8.  The  court  instructs  the  jury  that  if 
they  believe  from  the  evidence  that  the  defend- 
ants, or  either  of  them,  caused  the  plaintiff  to 
be  taken  to  Lynchburg  in  order  to  extract  from 
him  evidence  as  to  the  guilt  of  another  per- 
son, or  of  himself,  or  other  persons,  that  then 
under  the  evidence  in  this  case  such  detention 
in  Lynchburg  constituted  false  imprisonment, 


and  they  must  find  a  verdict  against  the  defend- 
ants, or  the  one  who  caused,  or  aided,  abetted, 
counseled,  advised,  or  ratified,  such  imprison- 
ment, in  favor  of  the  plaintiff  for  such  sums  as 
may  be  proper. 

No.  4.  The  court  instructs  the  jury  that  when 
a  pubUc  officer  holds  a  warrant  for  the  arrest 
of  any  person  charged  with  an  offense  that  it 
is  the  duty  of  such  officer  as  speedily  as  may 
be  to  carry  such  person  before  some  justice  of 
the  peace  for  examination  by  the  said  justice, 
and  that  the  officer  has  no  right  to  retain  the 
prisoner  in  his  custody  for  the  purpose  of  elic- 
iting from  him  evidence  to  be  used  in  the  pros- 
ecution of  some  other  person,  or  of  himself; 
and  if  they  believe  from  the  evidence  that  E. 
C.  Rand,  undertaking  to  act  as  an  officer,  did 
hold  the  plaintiff  and  confined  him  to  jaU,  or 
station  house,  of  the  city  of  Lynchburg  with 
that  view,  then  such  conduct  on  the  part  of  the 
said  Rand  was  a  wrongful  act,  and  constituted 
false  imprisonment;  and  if  they  further  believe 
from  the  evidence  that  W.  H.  Cook,  agent  of 
the  defendant  Sands  &  Co.,  came  to  the  town 
of  Monroe  for  the  purpose  of  aiding  in  the  in- 
vestigation of  the  alleged  robbery  of  the  store 
of  Sands  &  Co.,  and  of  recovering  the  stolen 
goods  and  prosecuting  the  guilty  parties,  and 
in  furtherance  of  said  object  the  said  Cook  ap- 
proved the  action  of  the  said  Rand  in  detaining 
the  plaintiff  for  the  purposes  aforesaid,  and 
accompanied  the  said  Rand  to  the  city  of 
Lynchburg,  and  aided  him  in  the  effort  to  elic- 
it information  from  the  plaintiff  while  so  de- 
tained in  Lynchburg,  then  the  said  Sands  & 
Co.  are  responsible  for  the  acts  of  said  agent, 
and  the  jury  must  so  find. 

No.  5.  The  court  instructs  the  jury  that  even 
though  they  may  believe  from  the  evidence 
that  the  defendants  had  the  plaintiff  arrested, 
and  that  they  had  reasonable  grounds  for  pro- 
curing a  warrant  of  arrest,  and  were  justified 
under  the  law  In  doing  so,  yet  the  defendants 
were  bound  under  the  law,  after  procuring  the 
arrest  of  the  plaintiff,  to  deal  with  the  plain- 
tiff in  a  legal  and  proper  manner;  and  if  they 
further  believe  from  the  evidence  that  after  the 
arrest  of  the  said  plaintiff  by  C.  W.  Campbell, 
a  constable  of  the  county  of  Amherst,  £.  C. 
Rand,  who  was  aiding  in  the  investigation  of 
the  robbery  of  the  store  of  the  defendant  Sands 
&  Co.,  objected  to  having  the  plaintiff's  case 
dealt  with  promptly  by  a  justice,  or  objected 
to  granting  him  bail,  but  took  possession  of  the 
plaintiff,  either  with  or  without  the  consent  of 
the  said  Campbell,  and  in  connection  with  W. 
H.  Cook,  agent  of  Sands  &  Co.,  sought  to  hold 
the  plaintiff  in  custody,  in  order  to  elicit  from 
him  evidence  tending  either  to  the  conviction 
of  the  plaintiff  or  any  other  person,  and  with 
that  view  carried  him  from  the  county  of  Am- 
herst to  the  city  of  Lsmchburg,  and  placed  or 
detained  him  in  the  jail,  or  station  houae,  of 
the  said  city,  where  he  was  confined  during 
the  night,  and  the  next  morning  took  the  plain- 
tiff to  the  Carroll  Hotel,  and  there  sought  to 
extract  from  him  a  confession  of  guilt,  or  evi- 
dence tending  to  show  the  guilt  of  some  other 
person,  and  then  conveyed  him  back  to  Monroe, 
where  the  plaintiff  was  released  from  custody* 
then  the  custody  of  the  plaintiff  by  the  said 
Rand  was  illegal,  and  constituted  a  false  im- 
prisonment;   and  if  the  jury  further  bdieva 
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Sands  &  Co.,  connaeled  and  adyiaed,  or  aided 
and  abetted,  or  assisted  in  or  encouraged,  or  rat- 
ified the  detention  of  the  plaintiff  for  the  pur- 
poses aforesaid,  then  the  said  Sands  &  Co.  are 
responsible  for  the  false  imprisonment  of  the 
plaintiff,  and  the  jury  mast  find  the  said  Sands 
&  Co.  liable  in  this  action. 

The  defendants  tendered  and  ofliered  in- 
-Btructions  as  follows: 

1.  The  conrt  instructs  the  jnry  that  if  they 
i^elieve  from  the  evidence  that  J.  A.  Duncan, 
acting  as  a  man  of  common  prudence,  had  rea- 
sonable and  probable  cause  for  believing  that 
Andrew  L.  Norvell  was  guilty  of  the  offense 
^barged  in  the  warrant  hi  evidence,  and  was 
justified  in  so  believing  from  the  circumstances 
then  known  to  him,  and  so  believing  in  good 
faith  swore  out  the  warrant  in  evidence  against 
the  said  Norvell,  and  if  the  jury  further  be- 
lieve from  the  evidence  that  the  detention  and 
imprisonment  of  the  said  Norvell  was  by  E.  C. 
Rand,  as  special  constable  and  officer  deputized 
for  Amherst  county  as  special  constable  by 
W.  R.  Watts,  justice  of  the  peace,  and  C.  W. 
Campbell,  constable,  of  Amherst  county,  or  oth- 
«r  constable,  only,  they  should  &id  for  the  de- 
fendants. 

The  court  instructs  the  jury  that  the  meas- 
ure of  responsibility  for  swearing  out  a  crim- 
inal warrant  is  a  reasonable  belief  that  a  man 
of  common  prudence  might  in  good  faith  en- 
tertain and  be  justified  in  believing  from  cir- 
cumstances known  to  him  at  the  time  of  the  is- 
suance of  the  warrant.  It  is  not  necessary 
that  the  facts  which  he  believed  should  be 
known  to  have  been  actually  true;  but  it  is 
necessary  that  he  should  have  believed  them  to 
be  true,  and  fhat  as  a  prudent  man  under  the 
circumstances  then  known  to  him  he  was  war- 
ranted in  entertaining  that  belief.  If,  there- 
fore, the  jury  believe  from  the  evidence  that 
the  said  J.  A.  Duncan  so  acted  hi  having  the 
warrant  against  the  plaintiff  in  evidence  issued, 
and  if  the  jury  further  believe  that  the  arrest, 
detention,  and  imprisonment  complained  of  by 
the  plaintiff  were  by  officers  of  the  law  only, 
pursuant  to  the  said  warrant,  they  should  find 
for  the  defendants. 

4.  The  court  further  instructs  the  jury  that 
the  burden  is  on  the  plaintiff  to  prove  his  case 
by  a  preponderance  of  the  evidence  in  all  re- 
spects. 

6.  The  court  instructs  the  jury  that  any  per- 
son, acting  as  a  man  of  ordinary  prudence,  who 
reasonably  believes  that  another  has  committed 
a  criminal  offense,  has  the  right,  without  ren- 
dering himself  liable  in  an  action  for  damages, 
to  swear  out  a  warrant  for  such  other,  who,  if 
arrested  and  held  by  the  officers  of  the  law 
under  a  proper  warrant  so  issued,  until  dis- 
charged by  proper  authority,  has  no  right  to 
maintain  an  action  for  damages  for  such  deten- 
tion or  imprisonment  under  such  warrant. 

8.  The  court  instructs  the  jury  that  if  tbey 
believe  from  the  evidence  that  J.  A.  Duncan, 
acting  as  a  reasonable  man,  under  probable 
cause,  swore  out  a  warrant  against  the  plain- 
tiff, Andrew  L.  Norvell,  and  in  pursuance  of 
such  warrant  the  officers  arrested  and  detained 
and  imprisoned  said  Norvell,  even  though  they 
should  believe  that  W.  H.  Cook,  or  other 
aipents  of  Sands  &  Co.,  Incorporated,  accom- 


Norvell  so  arrested,  detained,  and  hnprisoned, 
and  the  said  Norvell  was  held  and  imprisoned 
by  the  officers  in  their  official  capacity,  and 
under  and  because  of  said  warrant  alone,  then 
the  defendants  are  not  liable,  and  tidey  must 
so  find. 

10.  The  court  further  instructs  the  jury  that 
if  they  believe  from  the  evidence  that  E.  C. 
Rand  was  an  officer  duly  deputized  for  Am- 
herst county  in  charge  of  the  said  prisoner, 
and  if  they  believe  from  the  evidence  that  after 
the  prisoners  were  brought  before  the  justice 
of  the  peace  the  case  was  continued  until  the 
next  day,  and.  the  prisoners  were  left  in  the 
custody  of  the  officers,  and  the  said  E.  C.  Rand 
found  it  proper  to  carry  the  said  prisoners  to 
Lynchburg  to  keep  them  overnight,  and  to  re- 
turn them  to  Monroe  before  a  justice  of  the 
peace  the  next  day,  such  an  officer  had  the 
right  so  to  take  tJtie  prisoners  to  Lynchburg 
for  safe-keeping. 

13.  If  the  jury  believe  from  the  evidence  that 
E.  C.  Rand  was  an  officer  in  charge  of  A.  L. 
Norvell  and  Pete  Norvell,  and  fotmd  it  neces- 
sary or  convenient  to  have  W.  H.  Cook,  or  oth- 
er citizen,  assist  him  in  keeping  them  in  cus- 
tody to,  in,  and  from  Lynchburg,  the  mere  fact 
that  W.  H.  Cook  may  have  so  assisted  the  said 
E.  C.  Rand  does  not  render  the  defendants  lia- 
ble in  this  action. 

These  were  given  by  the  court  to  the  Jury, 
and  were  all  the  instructions  given  by  the 
court  to  the  jury  at  the  instance  of  the  de- 
fendants. 

Defendants  also  tendered  and  offered  in- 
structions as  follows,  which  were  not  given: 

8.  The  court  instructs  the  jury  that  in  arriv- 
ing at  their  verdict  in  this  case  they  should 
disregard  any  and  all  testimony  offered  for  or 
on  behalf  of  the  plaintiff  tending  to  show  any 
interference  by  the  defendants  with  any  right 
that  the  plaintiff  may  have  had  or  claimed  to 
have  to  be  admitted  to  bail,  all  of  which  tes- 
timony is  hereby  stricken  out. 

5.  The  court  instructs  the  jury  that  if  they 
believe  from  the  evidence  that  J.  A.  Duncan 
applied  to  a  justice  of  the  peace  for  a  warrant 
for  the  arrest  of  Andrew  L.  Norvell,  and  de- 
tailed to  the  justice  the  whol^  information  de- 
rived from  others  as  to  the  commission  of  the 
offense  by  the  party,  Andrew  L.  Norvell,  and 
the  justice,  in  the  discharge  of  his  duty,  advis- 
ed the  issuing  of  the  warrant  against  said  Nor- 
vell, this  is  such  a  matter  of  defense  to  this 
action  as  will  prevent  the  recovery  of  damages 
by  said  Norvell,  and  the  jury  must  find  for  the 
defendants. 

7.  The  court  instructs  the  jury  that,  if  they 
believe  from  the  evidence  that  the  plaintiff  in 
this  case,  Andrew  L.  {Norvell,  was  arrested  and 
imprisoned  under  and  because  of  a  warrant  is- 
sued by  W.  R.  Watts,  a  justice  of  tiie  peace, 
which  said  warrant  was  fair  on  its  face,  regu- 
lar, and  proper  in  all  respects  (the  said  W.  R. 
Watts  having  full  jurisdiction  in  the  matter), 
then  the  said  plaintiff  cannot  recover  in  this 
action  against  the  defendants  Sands  &  Co.,  In- 
corporated, and  J.  A.  Duncan,  and  therefore 
they  must  find  for  the  defendants. 

9.  The  court  instructs  the  jury  that  B.  C. 
Rand,  as  special  constable  and  officer  (if  it  is 
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believed  .he  was  deputized  as  such  by  W.  R. 
Watts)  in  whose  custody  the  plaintiff,  A.  L. 
Norvell,  was  on  the  evening  of  November  20, 
1914,  had  the  right  as 'such  constable  and  of- 
ficer, if  deemed  proper  and  necessary  by  him 
under  the  drcumstances,  to  take  the  said  A.  L. 
Norvell  to  Lynchburg  for  safe-keeping  until  the 
next  day,  and  to  bring  him  back  to  Monroe  for 
disposition  by  W.  R.  Watts,  justice  of  the 
peace,  and  that  the  fact  that  he  did  so  gives 
the  plaintiff  no  cause  of  action  for  damages 
against  the  defendants. 

11.  The  court  instructs  the  jury  that  B.  0. 
Rand,  as  a  special  constable  and  officer  in 
charge  of  A.  L.  Norvell  and  Pete  Norvell  under 
the  warrant  In  evidence,  had  the  right  to  have 
the  assistance  of  W.  H.  Cook  or  any  other  per- 
son in  keeping  the  said  A.  L.  Norvell  and  Pete 
Norvell  in  custody,  and  even  if  W.  H.  Cook  ac- 
companied the  said  E.  C.  Rand  and  so  assisted 
him  in  holding  the  said  A.  L.  Norvell  and  Pete 
Norvell  in  custody,  this  fact  does  not  render 
the  defendant  liable  for  damages  in  this  action. 

12.  Every  officer  of  the  law,  when  it  is  neces- 
sary, has  the  right  to  call  to  his  assistance  any 
citizen  to  assist  in  keeping  the  custody  of 
prisoners  in  his  charge,  and  the  mere  fact  that 
W.  H.  Cook  accompanied  E.  C.  Rand,  and  even 
if  he  assisted  the  said  Rand  in  so  keeping  the 
said  prisoners  In  custody,  does  not  render  the 
defendants  liable  in  this  action. 

14.  The  court  instructs  the  jury  that  if  they 
believe  from  the  evidence  that  the  plaintiff, 
Andrew  L.  Norvell,  had  knowledge  of  the  crime 
of  the  breaking  into  the  storehouse  of  Sanda 
&  Co.,  Incorporated,  at  Monroe,  Ya.,  even 
though  he  himself  were  not  guilty,  and  was  re- 
quired by  the  officer  to  assist  him  in  the  execu- 
tion of  his  office  in  the  criminal  case,  or  ap- 
prehending or  securing  any  person  for  such 
breach  of  the  peace,  or  in  case  of  escape  or 
rescue,  and  refused  and  neglected  to  render 
such  assistance,  then  the  said  Andrew  L.  Nor- 
vell was  guilty  of  the  commission  of  a  crime 
in  the  presence  of  the  officers,  for  which  he 
Umsell  could  be  held,  without  liability  for  false 
imprisonment,  and  they  must  find  for  the  de- 
fendants. 

15.  The  court  instructs  the  jury  that  it  if  the 
duty  of  every  officer  to  enforce  the  criminal  law 
of  the  state;  also  that  it  is  the  duty  of  every 
person  to  assist  the  officers  in  the  enforcement 
of  the  criminal  law  of  the  state;  and  if  a  pri- 
vate person  is  called  upon  by  an  officer  to  as- 
sist him  in  such  discharge  of  his  duty,  and  such 
private  person  neglects  or  refuses  to  assist  any 
officer,  then  the  private  person  is  guilty  of  a 
crime  for  such  neglect  or  refusal.  And  if  the 
jury  believe  from  the  evidence  that  W.  H. 
Cook  (to  say  nothing  of  the  right  and  duty  of 
E.  C.  Rand  to  assist  the  officers  either  in  his 
official  capacity  or  as  a  private  person)  was  call- 
ed upon  by  the  officers  in  charge  of  the  crimi- 
nal prosecution  against  plaintiff,  Andrew  L. 
Norvell,  it  was  the  duty  of  the  said  W.  H.  Cook 
to  assist  the  officers  in  every  way  that  he  could, 
or  otherwise  he  himself  would  be  deemed  guilty 
of  the  crime,  and  they  must  find  for  the  defend- 
ants. 

Aubrey  B.  Strode  and  Edward  Meeks,  both 
of  Amherst,  for  plaintiff  in  error. 

Caskie  &  Caskie,  of  Lynchburg,  and  Wm. 
Klnckle  Allen,  of  Amherst,  for  defendant  in 
error. 


KELTiY,  J.  This  writ  of  error  brings  up 
for  review  a  judgment  in  favor  of  Andrew 
L.  Norvell  against  Sands  &  Co.,  Incorporated, 
for  11,600  In  an  action  for  false  imprison- 
m^it. 

The  verdict  and  Judgment  below  having 
been  for  the  plaintiff,  the  case,  except  as 
to  certain  questions  arising  upon  the  instruc- 
tions, comes  to  us  as  upon  a  demurrer  to  the 
evidence,  and,  viewed  thus,  the  material  facts 
may  be  briefly  stated  as  follows : 

On  the  night  of  November  14,  1914,  some 
person  or  persons  broke  into  the  store  of 
Sands  &  Co.,  at  Monroe,  in  Amherst  County, 
and  took:  therefrom  a  quantity  of  valuable 
merchandise.  J.  A.  Duncan,  the  local  mana- 
ger of  the  store,  thought  he  had  reason  to 
suspect  Andrew  L.  Norv^  Pete  Norvell, 
Clinton  Stinnett,  and  John  Critzer,  and  ac- 
cordingly procuiHBd  warrants  for  all  of  them, 
charging  them  with  grand  larceny.  Upon 
these  warrants  the  two  Norvells  were  arrest- 
ed. It  subsequently  developed  that  Critzer 
was  the  guilty  party.  So  far  as  this  dvil 
case  is  concerned,  it  will  not  be  necessary 
to  go  into  the  facts  concerning  the  arrest  and 
treatment  of  any  of  these  parties  except  An- 
drew Norvell. 

The  warrants  were  issued  by  W.  B.  Watts, 
a  justioe  of  the  peace  for  Amherst  county, 
and  were  d^vered  to  Gw  W.  Campbell,  a 
ocmstable  of  that  county,  and  B.  C.  Rand,  a 
special  police  agent  of  the  Southern  Railway 
Company,  whose  authority  to  act  as  an  officer 
in  the  case^  though  somewhat  questioned  in 
the  record  before  us,  may  be  assumed  with- 
out materially  aCTectlng  our  view  of  the  case. 
Norvell  resided  at  Monroe,  but  at  the  time  of 
his  arrest  was  off  on  a  hunting  trip  at  his 
father's  home,  some  miles  distant,  and  was 
there  arrested  by  Campbell  and  Rand.  The 
officers  were  accompanied  by  W.  H.  Cook,  the 
district  manager  of  Sands  &  Co.,  who  had 
been  sent  for  by  Duncan  to  take  charge  of 
the  prosecution.  Cook  was  present  at  the 
time  the  arrest  was  made,  and  continued 
thereafter  to  be  an  active  participant  In  all 
that  was  done  In  connection  with  the  prose- 
cution, uiftil  Norvell,  upon  Cook's  direction, 
was  discharged  In  the  manner  hereinafter 
appearing. 

Norvell  was  arrested  on  the  morning  of 
November  19th,  and  was  brought  to  Monroe 
about  11  o'clock  that  day,  but  there  was  no 
report  of  the  arrest  or  return  of  the  prisoner 
to  the  magistrate.  Upon  the  contrary.  Cook 
and  Rand,  who  notwithstanding  the  presence 
of  Campbell  during  a  part  of  the  time  were 
really  in  charge  of  the  «itire  proceeding,  de- 
voted their  attention  to  an  effort  to  get  a  con- 
fession from  Norvell.  Campbell  left  Monroe 
some  time  during  the  day,  and  had  no  far- 
ther connection  with  the  case;  Rand  and 
Cook  thereafter  being  constantly  with  the 
prisoner,  except  while  he  was  in  jaU,  until 
he  was  discharged. 
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In  tbe  meantime,  and  sbortly  after  noon 
on  the  day  of  the  arrest,  Nonrell's  wife  and 
mother  and  father  arrlred  on  the  scene,  and 
after  taking  In  the  sitnatlon,  wall&ed  some 
distance,  perhaps  two  miles,  to  the  home  of 
the  Justice  of  the  peace  who  had  issned  the 
warrant,  and  induced  him  to  come  to  Mon- 
roe, so  that  they  could  procure  ball  for  the 
prisoner.  The  Justice  got  there  about  8  or 
4  o'clock,  and  ball  satisfactory  to  him, 
and  which  he  would  have  accepted,  was  of- 
tored;  but  Rand,  in  the  presence  of  Ckx)k, 
who  made  no  comments  on  the  subject  of 
ball,  but  who  was  clearly  acquiescing  In  and 
approving  all  that  was  done  by  Rand  in  that 
respect,  objected  to  the  granting  of  the  ball, 
and  said  that  he  wanted  to  take  Norvell  to 
Ijynchburg.  The  Justice  did  not  aggressively 
oppose  this  arrangement,  but  he  did  not  con- 
sent to  it,  or  attempt  to  give  any  order  of 
commltm^t  for  the  prisoner  to  the  Lynch- 
burg JalL  In  the  course  of  his  testimony  he 
says: 

"I  told  him— I  0lUd,  'Mr.  Rand,  the  man  of- 
fered bail,  and  I  came  over  here  for  that* ; 
and  he 'said,  'Don't;  we  want  to  talk  to  him 
to-night.'  '• 

And  he  further  testified  that  he  had  no 
authority  to  send  the  prisoner  to  Lynchburg, 
and  that  the  only  reason  he  did  not  grant 
Mm  bail  was  that  Rand  and  Cook  took  charge 
of  him  and  carried  him  away. 

'  In  the  afternoon  Norvell  was  compelled  to 
suffer  more  or  less  discomfort  by  enforced 
exjposure  to  cold  during  or  pending  the  course 
of  the  series  of  Interrogatories  to  which  be 
was  subjected  by  Rand  and  Cook,  and  he  tes- 
tified that  during  this  exposure  his  feet  were 
frostbitten.  He  was  kept  at  Monroe  until 
about  dark,  and  then  Cook  and  Rand  took 
him  to  Lynchburg,  where  they  had  him  locked 
up  in  a  poorly  furnished  cell,  and  he  passed 
the  night  there  on  a  concrete  fioor.  Cook  and 
Rand  went  to  the  Carroll  Hotel,  where  they 
spent  the  night 

On  the  following  morning  they  brought 
NorveU  from  the  Jail  to  a  restaurant,  where 
they  gave  him  his  breakfast,  and  then  took 
him  to  the  Carroll  Hotel  and  further  Inter- 
rogated him  at  some  length,  endeavoring  to 
get  a  confession  from  him.  He  protested  his 
innocence  from  the  beginning.  On  the  day  of 
his  arrest,  while  he  was  at  Monroe,  he  told 
Cook  that  he  understood  that  John  Crltzer 
was  the  man  who  had  broken  into  the  store, 
but  did  not  make  any  positive  statement  to 
that  effect.  The  next  day  at  Lynchburg,  aft- 
er these  parties  had  left  the  Carroll  Hotel 
and  had  gone  to  the  railroad  station  for 
the  purpose  of  returning  to  Monroe»  Norvell 
made  a  further  statement,  in  which  he  ex- 
plained to  Rand  and  Cook  that  he  had  over- 
heard a  conversation  between  his  brother 
(who  was  a  brother-in-law  to  Crltzer)  and 
Crltzer,  in  which  Crltzer  had  stated  that  he 


had  broken  intathe  store  and  takai  the  goods, 
and  had  related  how  and  where  he  had  con- 
cealed them. 

[1]  We  may  say  In  this  connection  that 
much  stress  is  laid  on  this  apparently  belated 
information,  and  Norvell's  delay  in  giving  the 
information  seems  to  be  relied  upon  as  a 
reason  why  the  officers  had  the  right  to  hold 
him  in  custody,  and  as  a  defense  to  this  ac- 
tion. It  seems  to  us,  however,  that  NorveU's 
explanation  was  at  least  plausible.  He  tes- 
tified that  he  did  not  like  John  Crltzer,  but 
was  afraid  of  him ;  that  Crltzer  was  a  dan- 
gerous man,  and  he  did  not  wish  to  become 
Involved  in  any  dlfi^culty  with  him.  It  may 
be  very  true  that  it  is  the  duty  of  every 
good  citizen  to  give  Information  to  the  of- 
ficers of  the  law  when  they  know  of  its 
violation,  but  a  mere  undisclosed  knowledge 
of  such  violation  does  not  afford  any  Just 
grounds  for  the  arrest  and  detention  of  an 
innocent  man  upon  the  diarge  that  he  him- 
self was  the  guilty  party. 

Norvell  was  taken  back  to  Monroe  some 
time  during  the  day  after  the  arrest,  and 
after  being  kept  in  the  custody  of  Rand  and 
Cook  some  time  longer,  and  required  to  go 
with  them  and  look  for  the  stolen  articles* 
he  was  released.  There  was  no  trial,  no 
liearing  of  any  kind  before  the  magistrate, 
and  Norvell  was  simply  turned  loose.  The 
magistrate,  by  the  direction  of  W.  H.  Cook, 
dismissed  the  warrant  and  Indorsed  the  same 
as  follows: 

"Dismissed  by  request  of  W.  H.  Cook,  man- 
ager for  Sands  &  Co.** 

Norvell  had  been  an  employ^  of  the  South- 
em  Railway  €k)mpany,  and  was  off  on  a 
short  vacation  when  his  arrest  took  place. 
There  is  mu6h  conflict  of  evidence  on  the 
point,  and  much  of  the  argument  before  us 
orally  and  in  briefs  centered  around  the 
question  whether  NcMrvell  lost  his  position 
with  the  railway  company  by  reason  of  this 
charge  against  him.  Without  going  into  the 
evidence  in  any  detail,  it  Is  sufficient  to  say 
that  the  Jury  would  have  been  Justified  in 
finding  as  a  reasonable  Inference  therefrom 
that  Norvell  did  have  a  Job  with  the  railway 
company,  to  whi^  he  could  and  would  have 
returned,  but  for  this  prosecutl<m,  and  that 
he  did  not  return  to  It,  because  the  railway 
company  declined  on  that  account  to  accept 
him  again  in  the  service. 

[2]  There  was  material  evidence  tending 
to  show  that  Sands  &  Co.  had  probable  cause 
for  issuing  the  warrant  against  Norvell,  and 
a  great  deal  of  emphasis  is  laid  upon  this 
feature  of  the  case;  but  the  question  of 
probable  cause  except  as  a  matter  of  miti- 
gation, is  not  material.  It  furnishes  no  de- 
fense to  the  action.  This  is  not  an  action 
for  malicious  prosecution,  •  but  for  false  im- 
prisonment, and  in  such  a  case  want  of  prob* 
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able  cause  Is  not  essential  to  the  right  of 
recovery*  Parsons  v.  Harper,  16  Grat  (57 
Va.)  64,  73 ;  George  v.  N.  &  W.  Ry.  Oo^  78  W. 
Va.  345,  88  S.  E.  1036;  8  EMc  PL  &  Pr.  845; 
19  Cyc.  320,  and  cases  dted  In  note  7. 

[3]  As  a  matter  of  law,  and  upon  facts 
which  are  not  in  dispute,  we  have  no  difficul- 
ty in  holding  that  this  plaintiff  was  unlaw- 
fully restrained  of  his  liberty.  The  warrant 
was  regular  and  valid,  and  no  action  for 
false  imprisonment  could  have  been  main- 
tained, if  the  prisoner  had  been  taken  in  due 
•course  to  the  magistrate  and  there  admitted 
to  bail,  or  imprisoned  regularly  upon  due 
order  of  commitment  from  him;  but  the 
warrant  directed,  as  it  should  have  done,  that 
the  officers  should  ^'forthwith  apprehend  and 
bring  before  the  Justice  who  issued  the  same, 
•or  some  other  Justice  of  Amherst  county, 
the  body  of  the  prisoner,  to  be  dealt  with 
according  to  law,"  and  section  3958  of  the 
Code  requires  that  "an  officer  arresting  a 
person  under  a  warrant  •  •  •  shall 
bring  such  person  before  and  return  such 
warrant  to  a  Justice  of  the  county  or  corpo- 
ration in  which  the  warrant  issued,  unless 
such  person  be  let  to  bail  as  hereinafter  men- 
tioned." Due  and  orderly  provision  is  made 
for  the  commitment  of  the  prisoner  or  his 
admission  to  bail  when  he  is  brought  before 
the  Justice.  There  must,  of  course,  be  a  rea- 
sonable time  allowed  for  making  such  return, 
and  some  latitude  must  be  given  the  officers 
in  keeping  a  prisoner  in  custody  after  he 
has  been  arrested  and  before  he  is  taken 
to  the  Justice;  but  it  is  not  permissible  to 
trifle  with  him,  and  detain  and  interrogate 
him,  for  the  ulterior  purpose  of  extracting 
a  confession  as  to  his  own  guilt,  or  getting 
information  from  him  as  to  the  guilt  of  oth- 
ers. Such  a  course  would  be  a  clear  per- 
version of  the  process,  and  the  right  to  take 
such  a  course  would  invite,  and  in  many  in- 
stances produce,  the  greatest  sort  of  abuse  of 
the  processes  of  the  law,  and  in  all  such  cases 
it  matters  not  at  all  that  the  process  of  ar- 
rest was  in  its  inception  regular  and  valid, 
and  that  it  was  obtained  on  probable  cause. 
False  imprisonment  may  result  not  only  from 
the  arrest  of  a  person  without  any  valid 
warrant,  but  also  from  the  unlawful  deten- 
tion of  a  prisoner  who  has  been  lawfully 
arrested.  Unreasonable  delay  in  presenting 
a  prisoner  for  examination  or  trial,  and  a 
fortiori  mistreatment  after  arrest  followed 
by  a  release  without  any  hearing  before  the 
magistrate,  are  instances  in  point.  12  A.  & 
E.  Enc.  (2d  Ed.)  746,  747. 

From  the  time  the  officers  diverted  their 
conduct  from  the  mere  keeping  of  the  pris- 
oner in  custody  in  the  due  and  regular  course 
of  delivering  him  to  the  Justice  of  the  peace, 
the  detention  was  unlawful.  There  is  much 
conflict  in  the  evidence  as  to  the  extent  of 
the  mistreatment  to  which  he  was  subjected. 


but  upon  the  record  before  us  there  is  no 
reason  to  differ  upon  the  proposition  that 
Cook  and  Rand  unlawfully  detained  this 
man  from  the  afternoon  of  Novembw  20th 
to  the  afternoon  of  November  2l8t,  subjected 
him  to  humiliation  and  exposure,  and  other 
mistreatment  not  in  any  way  warranted  by 
the  process  which  .they  held,  carried  him  out 
of  the  Jurisdiction  of  the  magi^strate,  and  re- 
quired him  to  spend  the  intervening  night  In 
Jail  at  Lynchburg. 

It  follows  that  the  plaintiff  is  entitled  to 
a  recovery  in  this  case,  and  the  only  question 
remaining  to  be  determined  is  whether  there 
was  any  error  in  the  course  of  the  trial  with 
reference  to  instructions  or  other  rulings 
which  can  be  made  the  subject  of  a  reversaL 

[4]  1.  It  is  urged  upon  us  that  the  verdict 
should  be  set  aside  because  the  damages 
awarded  by  the  Jury  were  excessive.  The 
mere  statement  of  the  case  already  set  forth 
herein  is  sufficient  to  show  that  this  ground 
cannot  be  maintained.  Giving  to  the  plain- 
tiff's evidence  such  weight  as  the  iJury 
might  have  given  to  it,  and  disregarding,  as 
we  must  upon  this  point,  the  contrary  evi- 
dence, this  plaintiff,  considering  hi^  station 
in  life,  was  a  man  of  fair  standing  in  his 
community;  he  had  an  employment  afford- 
ing a  livelihood,  which  he  probably  lost  by 
reason  of  his  arrest  and  imprisonment;  he 
was  subjected  to  humiliation  and  personal 
discomfort,  and  the  loss  of  his  liberty.  Upon 
such  evidence  it  would  be  manifestly  im- 
proper for  us  to  undertake  to  say  that  the 
Jury  exceeded  their  proper  discretion  and 
power  when  they  fixed  his  damage  at  $1,600. 
Bolton  V.  Yellines,  94  Va.  393,  404,  405,  26 
S.  E.  847,  64  Am.  St  Rep.  737;  Manguin  v. 
N.  &  W.  Ry.  CJo.,  125  Va. ,  99  S.  E  688. 

The  distinction  sought  to  be  made  be- 
tween this  case  and  the  case  of  Bolton  t. 
Vellines,  namely,  that  in  the  former  there 
was,  and  in  the  latter  there  was  not,  any 
legal  authority  for  what  was  dcme,  cannot 
fie  maintained.  The  imprlsonmoit  com- 
plained of  here,  notwithstanding  the  valid- 
ity of  the  original  warrant,  was  Just  as  il- 
legal and  as  devoid  of  warrant  in  law  as 
the  imprisonment  in  Bolton  v.  Vellines. 

[6]  2.  It  appears  that  there  were  two 
trials  of  this  case.  On  the  first  trial,  in  May, 
1918,  the  Jury  failed  to  agree.  A  member 
of  that  Jury  was  one  Wyatt  Story.  The 
second  trial  of  the  case,  and  the  one  at  which 
the  verdict  here  under  consideration  was  ren- 
dered, was  held  in  November,  1918.  Presiun- 
ably  by.  some  oversight  Wyatt  Story  was 
again  sworn  and  again  served  as  a  Juror. 
After  the  verdict  was  returned,  counsel  for 
Sands  &  Go. — 

"moved  the  court  to  set  aside  the  said  Teidict 
because  Wyatt  Story,  one  of  the  Jurors,  served 
on  the  trial  of  this  case  at  a  former  hearing 
of  this  case,  at  which  hearing  there  was  a 
hung  Jury,  which  motion  the  court  overmled." 
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The  bin  of  ezoeptioius  sets  forth  the  f ore- 
soing  facts,  and  no  others.  There  is  nothing 
whatever  in  the  certificate  of  the  trial  Jndge 
indicating  whether  it  was  or  was  not  known 
before  the  verdict  was  rendered  that  Wyatt 
Story  had  served  on  the  former  Jnry.  There 
is  in  the  record,  without  any  explanation,  and 
without  any  reference  thereto  by  any  order 
of  the  court  or  bill  of  exceptions,  an  affidavit 
made  by  the  derk  of  the  court  to  the  effect 
thatr— 

"Wyatt  Story  was  a  Juror  in  both  the  said 
trials,  being  a  member  of  the  regular  panel  on 
the  first  trial,  and  taken  from  the  bystanders 
to  complete  the  panel  in  the  second  trial,  and 
that  the  fact  that  Wyatt  Story,  who  sat  as  a 
juror  on  the  first  trial,  had  also  served  as  a 
juror  on  the  second  trial,  was  not  ascertained 
until  a  few  minutes  before  the  verdict  on  the 
second  trial  was  rendered." 

• 

[6]  Error  will  not  be  presumed,  and,  taking 
the  bill  of  exceptions  alone,  there  would  man- 
ifestly be  no  ground  upon  which  we  could  in- 
terfere with'  the  finding  of  the  trial  court  If 
we  can  consider  the  affidavit  at  all,  it  simply 
shows  that  a  few  minutes  (how  many  we  do 
not  know)  before  the  verdict  was  rendered 
the  fact  that  Wyatt  had  served  on  the  former 
jury  was  discovered.  It  is  true  that  the  peti- 
tion for  writ  of  error  states  that  this  discov- 
ery was  only  made  about  two  minutes  before 
the  jury  brought  in  the  verdict;  but,  of 
course,  we  must  dispose  of  the  case  lipon  the 
record  as  we  find  it,  and  In  any  view  of  it 
we  are  constrained  to  the  conclusion  that  if 
the  defendant,  after  having  this  Knowledge 
brought  to  Its  attention,  saw  fit  to  take  the 
chance  on  the  verdict,  it  cannot  now  com- 
plain. This  view  renders  it  unnecessary  to 
decide  the  further  question  whether  section 
3155  of  the  Code,  providing  that  "no  excep- 
tion to  any  juror  on  account  of  his  age  or 
other  legal  disability  shall  be  allowed  after 
he  is  sworn,  unless  by  leave  of  the  court," 
meets  the  objection. 

[7]  8.  The  plaintiff  asked  for  and  was  al- 
lowed 6  instructions,  and  the  defendant  asked 
for  15  instructions,  7  of  which  (1,  2,  4,  6,  8, 
10,  and  13)  were  given,  and  8  of  which  (3,  5, 
7,  9,  11,  12,  14,  and  15)  were  refused.  We 
have  already  discussed  the  principal  ques- 
tions arising  upon  the  action  of  the  court 
with  reference  to  these  instructions,  namely, 
whether  the  existence  of  probable  cause  in 
the  procuring  of  the  original  warrant  con- 
stituted a  defense,  whether  the  conduct  of 
Rand  and  Oook  after  the  warrant  had  been 
regularly  Issued  constituted  a  false  impris- 
onment, and  as  to  the  measure  of  damages. 

The  instructions  given  and  those  asked  for 
and  refused  will  appear  in  full  with  the  of- 
ficial report  of  this  case.  Instructions  1  and 
2  for  the  plaintiff  were  expressly  approved 
in  the  case  of  Bolton  v.  Vellines,  supra,  and 
were  equally  appropriate  under  the  evidence 
in  this  case.  Instructions  3,  4,  and  5,  for  the 
plaintiff,  are  In  substantial  accord  with  the 


conclusions  announced  in  this  opinion,  and 
are  unobjectionable  in  form. 

[8]  Instruction  No.  8,  requested  by  the  de- 
fendant, was  properly  refused.  The  language 
of  the  instruction  indicates  that  its  purpose 
was  to  exclude  certain  evidence.  The  some- 
what anomalous  argument  in  support  of  it 
seems  to  proceed  upcxi  the  theory  that  there 
was  in  fact  no  such  evidence  in  the  case  as 
that  which  by  the  terms  of  the  instruction 
the  jury  would  have  been  directed  to  disre- 
gard. We  have  seen  that  there  was  evidence 
sufficiently  connecting  the  defendant  with 
the  efforts  to  obstruct  the  plaintiff's  applica- 
tion for  bail.  It  is  true  that  Cook  did  none 
of  the  talking  to  the  justice  about  bail ;  but, 
as  has  appeared  in  the  statement  of  the  case^ 
he  was  present  all  the  time,  and  plainly  ac- 
quiesced in  and  approved  of  what  Rand  said 
and  did  in  this,  as  in  every  other  particular 
connected  with  the  prosecution. 

[9]  Instructions  5  and  7,  asked  for  by  de- 
fendants and  refused,  staked  the  whole  is- 
sue on  the  good  faith  and  regularity  of  the 
warrant.  Ignored  the  evidence  as  to  the  im- 
proper treatment  of  the  plaintitf  after  his 
arrest,  and  conduded  with  a  direction  to  find 
for  the  defendant  upon  that  partial  view  of 
the  case.  This,  of  course,  rendered  the  in- 
structions bad.  The  court,  by  instructions  6 
and  8,  gave  the  defendant  the  full  benefit  of 
all  that  could  be  justly  claimed  by  reason  of 
the  regularity  and  authority  of  the  warrant 
and  the  action  of  the  magistrate. 

[10,11]  If  there  was  error  in  refusing  in- 
structions Nos.  9, 11,  and  12,  it  was  cured  by 
the  giving  of  Nos.  10  and  13,  and  there  was 
nothing  in  the  evidence  which  would  have 
warranted  the  court  in  giving  instructions  14 
and  15. 

[12]  4.  Finally,  it  is  urged  that  the  judg- 
ment should  be  reversed  on  account  of  the 
action  of  the  trial  court  with  reference  to  al- 
leged Improper  remarks  of  counsel  to  the 
jury.  The  bill  of  exceptions  upon  this  point 
is  as  follows: 

"Counsel  for  the  plaintiff  in  his  closing  argu- 
ment used  language  to  the  following  effect: 
That  the  agents  of  this  defendant  corpora- 
tion. Sands  &  Co.,  did  wrong  in  handling  the 
plaintiff  as  they  had  done,  and  that  he  [the 
counsel]  was  not  surprised  that  the  witness 
Cook  was  no  lodger  in  the  employ  of  Sands 
&  Co.,  intimating  that  he  had  been  discharged 
therefrom,  for  no  one  would  want  the  services 
of  a  man  who  had  brooght  about  such  a  condi- 
tion as  was  under  consideration.  Whereupon 
counsel  for  the  defendants  objected  to  such 
statement,  on  the  groimd  that  there  was  no 
evidence  before  the  jury  to  sustain  counsel  in 
his  assumption  that  Cook  had  been  discharged 
because  of  liis  conduct  in  connection  with  tills 
case,  and  because  such  statement  had  a  ten- 
dency to  prejudice  the  minds  of  the  jury,  and 
the  defendant's  counsel  moved  the  court  to 
stop  the  counsel  for  the  plaintiff  from  making 
such  statement,  and  to  instruct  the  jury  to 
disregard  the  same.  Whereupon  counsel  for 
the  plaintiff  said  the  jury  had  the  evidence  be- 
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fore  it  and  could  draw  their  own  conclnsion. 
Upon  widch  the  court  said  to  the  Jury  that  they 
could  try  and  determine  the  case  only  by  the 
evidence  introduced  before  them,  and  not  by  ar- 
gument of  counsel,  unless  supported  by  the 
evidence— to  which  action  and  ruling  of  the 
court  the  defendant  by  counsel  excepted." 

It  tbe  remarks  of  counsel  here  complained 
of  had  been  of  sufficient  gravity  and  mate- 
riality to  plainly  call  tor  emphatic  action  by 
the  court,  the  mere  admonition  "to  the  Jury 
that  .they  could  try  and  determine  the  case 
only  by  the  evidence  introduced  before  them, 
and  not  by  argument  of  counsel,  unless  sui>- 
ported  by  the  evidence,"  would  perhaps  not 
have  met  the  requirements  of  the  situation. 
McGoy  T.  Commonwealth,  99  S.  E.  044.  In 
this  case,  however,  we  do  not  think  that  the 
defendant  could  have  been  prejudiced  by 
what  occurred  in  the  argument.  At  any 
rate,  such  prejudice  cannot  be  said  to  clearly 
appear,  and  we  ought  not,  therefore,  to  over- 
rule the  judgment  of  the  trial  court  in  regard 
to  it.  State  V.  Allen,  45  W.  Va.  65,  30  S.  E. 
206,  218.  Considerable  latitude  must  be  al- 
lowed counsel  In  argument,  and  in  the  oiQl- 
nary  case  the  discretion  and  judgment  of  tue 
trial  court  ought  to  be  and  are  declBive  of 
questions  of  this  kind. 

The  judgment  is  affirmed* 

Affirmed. 


(149  Ga.  577) 

CREECH  V.  OSSEP.    (No.  1438.) 
(Supreme  Court  of  Georgia.    Dec.  9,  1919.) 

(SyUabiU  5y  the  Court.) 

1.  Depositions  ^=s>17— Pabtt  as  "witwess," 

WHOSE  testimony  MAT  BE  TAKEN. 

The  word  ^witness,"  as  employed  in  the 
caption  and  the  first  section  of  the  act  approved 
December  20,  1898  (Acts  1898,  p.  56),  which 
amends  section  6315  of  the  Civil  Code  of  1895 
(section  5910  of  the  Civil  Code  of  1910),  relating 
to  the  taking  of  depositions,  includes  parties  to 
an  action  who  are  competent  and  compellable  to 
give  evidence. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Witness.] 

2.  Statutes  ^=»117(1)— Subject  and  titix 
OF  Deposition  Act. 

The  act  of  December  20,  1898,  above  refer- 
red to,  is  not  objectionable  upon  the  ground  that 
it  violates  that  provision  of  the  Constitution 
that  no  act  shall  contain  matter  different  from 
what  is  expressed  in  the  caption,  or  that  pro- 
vision of  the  Constitution  which  inhibits  the 
passage  of  a  law  containing  two  subject-matters. 

Error  from  City  Court  of  Quitman ;  W.  H. 
Long,  Judge. 

Suit  by  B.  Ossep  against  I/.  T.  Creech,  Jr., 
In  which  tJie  trial  judge  issued  a  rule  ntsi^ 
requiring  defendant  to  show  cause  why  he 


should  not  be  adjudged  In  contempt,  and  be 
punished  therefor,  for  refusing  to  answ^ 
questions  propounded  in  a  d^;>osition.  De- 
murrer to  rule  overruled,  and  defendant  ad- 
judged in  contempt,  and  fined,  and  he  ex- 
cepts and  brings  error.    Aflflrmed. 

B.  Ossep  brought  suit  against  Ii.  T.  Creech* 
Jr.,  in  the  (dty  court  of  Quitman,  to  recover 
the  sum  of  $735,  for  the  breach  of  a  contract 
for  the  sale  of  five  cars  of  melons  to  which 
petition  the  defendant  demurred,  as  well 
as  filed  his  answer.  During  the  pendency  of 
the  hearing  the  attorneys  for  the  plaintiff 
served  notice  upon  the  attorneys  for  the  de- 
fendant that  they  would  take  the  depositions 
of  the  defendant  before  W.  B.  Knight,  d^k 
of  the  superior  oourt  of  the  county,  an  ex- 
commlssloner  to  take  depositions,  at  his 
office  in  Quitman,  6a.,  on  a  day  named.  The 
defendant  appeared  on  the  date  named,  but 
refused  to  answer  the  questions  propounded 
by  the  attorney  for  the  plaintiff.  Whereup- 
on the  commissioner  found  that  the  defendant 
was  guilty  of  contempt  in  refusing  to  testify 
without  legal  excuse,  and  certified  the  pro- 
ceedings to  the  judge  of  the  court  wherein 
the  suit  was  pending.  The  judge  issued  a 
rule  nisif  addressed  to  the  defendant,  requir- 
ing him  to  show  cause  why  he  should  not 
be  adjudged  In  contempt  and  be  punished 
as  for  contempt  of  court  To  this  rul^  nisi 
the  defendant  demurred,  and  also  filed  his 
answer,  wherein  he  set  up  that  he  was  will- 
ing to  give  any  legal  evidence  in  the  manner 
prescribed  by  law,  but  that  he  believed  the 
proceeding  to  take  his  testimony  by  depo- 
sitions was  illegal,  and  contrary  to  the  pro- 
visions of  law;  that  he  was  willing  to  give 
his  testimony  in  the  case,  either  by  Inter- 
rogatories or  from  the  stand,  after  being 
subpoenaed  as  a  vTitness  for  the  plaintiff; 
and  that  the  plaintiff  was  seeking  to  discov- 
er from  him  as  the  defendant  by  depositions, 
which  is  not  the  legal  way  prescribed  by  law. 
He  set  up  other  reasons  in  hi^  answer  why 
he  should  not  be  adjudged  in  contonpt  by 
reason  of  his  refusal  to  answer  the  questions 
propounded  by  the  attorney  for  the  plaintiff. 
The  judge  overruled  the  demurrer,  rendered 
a  judgment  that  the  defendant  be  adjudged 
in  contempt  of  court,  and  fixed  a  fine  of  925 
for  said  contempt  To  these  rulings  tbe  de- 
fendant excepted. 

M.  Baum  and  B.  Tj,  Weston,  both  of  Quit- 
man, for  plaintiff  In  error. 

Branch  &  Snow  and  Sam  T.  Harrellp  SoL 
all  of  Quitman,  for  defendant  in  error. 

BECK,  P.  J.  [1]  1.  Two  questions  are 
raised  for  decision  in  this  case.  One  is 
whether  a  party  to  a  suit  is  a  witness  with- 
in the  meaning  of  that  term  as  used  in  sec- 
tion 5910  of  the  Civil  Code,  providing  that 
either  party  litigant  in  any  court  of  record 
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in  certain  cotintles  may  take  the  depositioiur 
ot  a  witness  in  the  case.  The  term  "wit- 
ness/' as  here  employed,  the  context  being 
considered  and  the(  purposes  of  the  act 
looked  to,  is  broad  enough  to  Include  any 
competent  and  compellable  witness  In  any 
of  the  cases  referred  to  In  the  statute  who 
^K)uld  be  compelled  to  testify  on  the  stand 
on  the  trial  of  the  case,  or  who  could  be 
compelled  to  answer  Interrogatories  regular- 
ly sued  out  Section  5858  of  the  Civil  €k>der 
dealing  with  the  subject  of  the  competency 
of  witnesses,  provides  that — 

"No  person  offered  as  a  witness  shall  be 
ezdaded  by  reason  of  *  *  *  being  a  party, 
from  giving  evidence,  either  in  person  or  by 
deposition,  according  to  the  practice  of  the 
court,  on  the  trial  of  any  issue  joined,  or  of 
any  matter  or  question,  or  on  any  inquiry 
arising  in  any  suit,  action,  or  proceeding,  civil 
or  criminal,  in  any  court  or  before  any  judge, 
•  •  ♦  or  party  having,  by  law  or  consent 
of  parties,  authority  to  hear,  receive,  and  ex- 
amine evidence;  but  every  person  so  offered 
shall  be  competent,  and  compellable  to  give 
evidence  on  behalf  of  either  or  any  of  the 
parties  to  the  said  suit,  action,  or  other  pro- 
ceeding." 

The  subsections  to  section  5858  contain 
certain  exceptions  to  the  rule  stated  in  that 
section.  Section  685^  declares  that  there 
shall  be  no  other  exceptions  than  those  allow- 
od  under  the  foregoing  paragraphs.  Giving 
to  the  words  of  this  statute  their  full  force 
and  considering  especially  that  it  Is  not  ques- 
tioned that  parties  to  a  suit  could  be  ex- 
amined by  Interrogatories,  the  word,  "wit- 
ness,*' as  employed  in  the  section  first  re- 
ferred to  above,  will  be  so  construed  as  in- 
cluding i)arties. 

[2]  2.  The  other  question  for  decision  is 
whether  the  act  of  the  General  Assembly 
approved  December  20,  1898  (Acts  1898,  p. 
56),  amending  section  5316  of  the  Oode  of 
1895  in  reference  to  the  taking  of  depositions, 
offends  the  provisions  of  the  Constitution  In- 
hibiting the  passage  of  a  law  which  contains 
more  than  one  subject-matter,  or  which  con- 
tains matter  different  from  what  is  ex- 
pressed in  the  caption.  Section  5315  of  the 
Code  of  1895  reads  as  follows: 

"In  all  counties  of  this  state  of  twenty  thon- 
fland  inhabitants  and  upwards,  either  party 
litigant  in  any  court  of  record  in  any  such 
county  may,  without  any  order  or  commission, 
take  the  depositions  of  any  witness  or  wit- 
nesses in  said  case,  whether  resident  in  the 
county  or  not,  upon  giving  the  opposite  party 
five  days'  notice  of  the  time  and  place  with 
the  names  of  the  witnesses." 

In  the  act  of  December  20,  1898,  that  sec- 
tion is  amended  by  adding  thereto,  after  the 
word  "witnesses,"  in  the  seventh  Une  of  the 
section,  the  words: 


▼.  JOHKSOK 

S.B.) 


577 


be  taken  shall  have  power  on  notice  being 
given  to  the  opposite  party  or  his  attorney, 
or  on  subpoena  duces  tecum  being  served, 
five  days  previous  to  the  hearing,  to  require 
any  witness  or  party  to  produce  at  the  hear- 
ing, books,  writings,  and  other  documents  in 
his  possession,  power,  custody  or  control. 
That  any  witness  or  party  refusing  to  pro- 
duce, appear  or  answer  without  legal  excuse 
shall  be  guilty  of  contempt,  and  upon  certifi- 
cation of  said  act  by  the  commissioner  to  the 
judge  in  whose  court  the  case  is  pending,  the 
judge  shall  punish  the  same  as  though  com- 
mitted before  him." 

Construing  the  word  "witness,"  employed 
In  the  act,  as  including  parties,  the  amend- 
ing act  is  clearly  not  open  to  the  objection 
that  it  refers  to  more  than  one  subject-mat- 
ter, or  that  it  contains  matter  different  from 
what  is  expressed  in  the  caption.  If  it  had 
been  held  that  the  party  to  a  suit  or  action 
could  not  be  embraced  in  the  word  "witness" 
in  this  act,  a  different  question  would  have 
arisen.  But  when  the  word  "witness"  ia 
construed  as  indicated  above,  the  amending 
act  is  entirely  free  from  objection  on  the 
ground  that  it  offends  either  of  the  clauses 
of  the  Constitution  referred  to;  for  all  that 
is  in  the  amending  act  is  germane  to  the 
single  legislative  purpose  of  accomplishing 
a  complete  taking  of  testimony  by  deposl- 
tioUiS  before  a  commissioner  duly  appointed. 

Inasmuch  as  what  we  have  said  above 
affirms  the  judgment  of  the  court  below,  it  is 
unnecessary  to  pass  upon  the  question  as  to 
whether  or  not  one  of  the  parties  defendant 
should  be  stricken,  as  that  would  not  affect 
the  decision  In  any  way,  or  the  rights  of  the 
parties. 

Judgment  affirmed.  All  the  Justices  con- 
car,  exc^t  FISH,  C.  J.,  absent 
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'Provided  further,  that  the  commissioner  be- 
fore whom  evidence  under  this  section  is  to 
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'  MABSHAIiL  et  aL  v.  JOHNSON  et  aL 

(No.  14S8.) 

(Supreme  Court  of  Georgia.     Dec.  11,  1919.) 
(8yllalu9  hy  the  Court.) 

1.  CJONSTEtJCnON  OF  BILL  OF  EXCEPTIONS. 

Johnson  and  others  filed  a  petition  seeking 
to  enjoin  the  trustees  of  a  certain  school  dis- 
trict from  constructing  a  school  building  on  a 
designated  site.  At  the  hearing  the  court  ren- 
dered a  judgment,  on  April  22, 1919,  denying  that 
a  court  of  equity  had  jurisdiction  in  the  matter 
of  locating  such  school  building;  the  law  hav- 
ing vested  that  discretion  in  the  school  board 
of  I  the  county.  The  judgment  further  provided 
that  the  defendant  school  trustees  be  enjoined 
from  constructing  such  building  until  June  1« 
1919.    Held: 

Properly  construed,  the  bill  of  exceptions 
complains  only  of  that  portion  of  the  judg- 
ment which  restrains  the  defendants  until  June 
1,  1919;  the  remainder  being  favorable  to  the 
plaintiffs  in  error. 
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2.  Appeal  and  ebbob  ^s»781(4)— E^cpibatipn 
or  bsstbaining  obdeb  sought  to  be  be- 
viewed  bbndebs  question  moot. 

The  reatralaing  order  haying  expired  by  its 
own  terms  on  June  1,  1919,  prior  to  the  sub- 
mission and  consideration  of  the  case  in  this 
court,  the  only  question  involved  is  moot;  and 
accordingly  the  writ  of  error  must  be  dismiss- 
ed. Atlanta  &  West  Point  B.  Co.  v.  Qo- 
Hghtly,  148  6a.  682,  97  S.  B.  516;  Stark  v. 
Hamilton,  149  6a.  44,  99  S.  E.  40. 

Error  from  Superior  Court,  Berrien  Coun- 
ty;  W.  E.  Thomas,  Judge. 

Suit  for  injunction  by  J.  H.  P.  Johnson  and 
others  against  L.  M.  Marshall  and  others, 
trustees  of  a  certain  school  district  From  an 
order  for  Injunction  for  a  limited  time,  de- 
fendants bring  error.  Writ  of  error  dis- 
missed. 

J.  P.  Knight,  of  Nashville,  for  plaintiffs  In 
error. 

W.  D.  Buie  and  J.  D.  Lovett,  both  of  Nash- 
ville, for  defendants  in  error. 

HILL,  J.  Writ  of  error  dismissed.  All 
the  Justices  concur,  except  FISH,  C  J.,  ab- 
sent 


(149  Ga.  600) 

McDowell  v.  donalson.  (No.  1420.) 

(Supreme  Court  of  Georgia.    Dec  11,  1919.) 

(SyUahiM  hy  the  Court.) 

1.  Pleading  ^=>8(11)— Petition  ik  action 
against  adminibtbatob  not  deuubbable 

AS  ICEBE  CONGLT78IONS  OF  PLAINTIFF. 

At  various  interrals  between  1878  and  1905 
a  husband  received  assets,  being  the  separate 
estate  of  his  wife,  and  invested  them  in  lands  in 
his  own  name.  In  some  instances  the  land 
was  sold,  and  the  wife  joined  him  in  the  ezeon- 
tion  of  the  conveyance  to  the  purchaser.  In 
other  instances  the  land  was  sold  by  the  hus- 
band without  his  wife  joining  him  in  the  execu- 
tion of  the  conveyance  to  the  purchaser.  The 
husband  received  certain  money,  being  the  sep- 
arate estate  of  his  wife,  which  was  not  invest- 
ed by  him  in  his  own  name.  The  husband  did 
not  at  any  time  render  an  accounting  to  his 
wife,  nor  was  the  property  or  an  accounting 
therefor  demanded  by  the  wife.  In  1909  the 
wife  executed  a  will,  whereby  in  general  terms 
she  left  all  of  her  estate  to  her  husband  for  life, 
with  remainder  to  designated  third  persons. 
The  wife  died  in  1918,  leaving  her  husband 
surviving  her;  and  the  husband  died  in  1917. 
Afterwards,  in  1917,  the  administrator  with  the 
will  annexed  upon  the  estate  of  the  wife 
brought  an  action  against  the  administrator 
of  the  estate  of  the  husband  for  an  accounting. 
The  petition  as  amended  contained  allegations 
in  substance  as  above  mentioned,  and  further 
alleged  that  at  all  times  the  husband  was  the 
general  agent  of  the  wife,  and  as  such  received 
and  held  the  separate  estate  as  stated  above, 
and  invested  and  used  it  as  above  set  out,  and 


at  an  times  until  his  death  fully  recognised  and 
treated  aD  of  the  property  as  the  separate 
estate  of  the  wife.    Held: 

That  portion  of  the  petition  alleg^  that 
the  husband  at  all  times  prior  to  his  death 
recognized  and  treated  the  property  received  by 
him  as  the  separate  estate  of  the  wife  was  not 
subject  to  spedal  demurrer  on  the  ground  that 
it  was  a  mere  conclusion  of  the  pleader,  and 
did  not  specifically  allege  how  and  wherein  he 
treated  and  recognized  the  property  as  the 
separate  estate  of  his  wife. 

2.  HxrSBAND  AND  WIFE  ^=s»120(1)~IAMITATION 
OF  AOTIONB  ^=»103(2)^PETmON  FOB  AC- 
C0T7NTING  BT  HUSBAND'S  ESTATE  FOB  liONET 
BECEIVBD  FBOM  WIFE'S  BEPABATB  ESTATE  NOT 
BABBED  BT  LIMITATIONS. 

The  petition  alleged  a  cause  of  action, 
which  was  not  barred  by  the  statute  of  limita- 
tions. Barber  v.  Barber,  125  6a.  226,  53  S.  £. 
1017;  Gamer  v.  Lankford,  147  Ga.  235,  93  S. 
E.  411.  The  court  did  not  err  in  refusing  to 
dismiss  the  action  on  general  demurrer. 

Error  from  Superior  Court,  Early  County ; 
W.  C.  WorrlU,  Judge. 

Action  by  J.  P.  Donalson,  administrator, 
etc.,  against  T.  B.  McDowell,  administrator. 
From  a  refusal  to  dismiss  the  action  on  a  gen- 
eral demurrer  defendant  brings  error.  Af- 
firmed. 

li.  M.  Rambo,  of  Blakely,  and  Pottle  ft  Hof- 
mayer,  of  Albany,  for  plaintiff  in  error. 

Erie  M.  Donalson*  of  Balnbridge,  and 
Glessner  &  Collins,  of  Blakely,  for  defend- 
ant in  error. 

ATKINSON,  J.  Judgment  affirmed.  AU 
the  Justices  concur,  ezc^t  FISHt  0.  J^  ab- 
sent 
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DOUGHERTY  ▼.  rOUCHB  et  aL    (No.  1439.) 
(Supreme  Court  of  Georgia.     Dee.  11«  1919.) 

(SyUalma  5y  the  Court,) 

1.  iNVAiTTB  ^=»110— Action  oonstbxjsd  ab  ac- 
tion TO  DECLABE  DBCBEB  VOID  AND  TO  SET 
ASIDE  PABTITION  BALE. 

In  December, ,  1918,  a  tenant  in  eommon 
brought  an  equitable  suit  for  partition  of  de- 
scribed realty.  One  person  alleged  to  be  inter- 
ested in  the  land  was  a  minor  "about  14  yean'* 
of  age,  who  was  a  nonresident  Prior  to  the 
filing  of  the  suit  the  judge  appointed  a  guardian 
ad  litem  for  the  minor,  who  accepted  the  ap- 
pointment and  made  a  formal  acknowledgm^t 
of  service.  He  represented  the  interest  of  the 
minor  on  the  action  until  he  resigned  on  account 
of  the  minor's  interest  being  in  conflict  with 
other  interests  whidi  such  guardian  represented; 
whereupon  during  the  term  the  judge  appointed 
another  person  as  guardian  ad  litem  for  the 
minor,  who  accepted  the  appointment,  and  rep- 
resented the  interest  of  the  minor  throughout 
the  litigation  and  until  the  decree  in  the  case 


4(-»For  otber  cases  see  same  topic  and  KBT-NUMBBR  in  all  Key-Numbered  Digests  and  Indexes 


<3a.)  NAPIER  V 

(101 

renderecL  By  the  decree  tbe  property  was  or- 
dered sold,  thereby  disposing  of  the  minor's  in- 
terest, and  a  sale  of  the  entire  property  was 
iiad'  in  accordance  with  the  decree.  In  1918 
the  minor  by  next  friend  instituted  an  equitable 
action  against  the  plaintiffs  in  the  former  action 
and  the  purchaser  at  the  sale,  alleging,  among 
other  things,  aU  that  is  stated  above,  and  in 
addition  thereto  the  following  in  substance: 
Petitioner  is  now,  and  was  at  the  time  of  the 
partition  proceedings,  a  resident  of  the  state  of 
Texas,  and  was  never  served  in  said  cause,  per- 
sonally or  otherwise,  nor  was  she  "even  notified" 
of  the  proceeding,  on  which  account  the  orders 
of  the  court  appointing  a  guardian  ad  litem  for 
her  were  void.  She  did  not  appear  in  said  cause 
or  waive  service,  nor  did  any  other  person  au- 
thorised under  law  to  represent  her  so  acknowl- 
edge service  or  appear,  and  consequentiy  she 
was  never  made  a  party  to  the  cause  so  that 
faer  interest  might  be  bound  by  the  decree  ren- 
dered  therein.  Among  the  prayers  was  that  the 
4!ourt  adjudge  that  the  former  decree  directing 
the  sale  of  the  minor's  interest  and  the  order 
confirming  the  sale  be  of  no  force  or  effect,  and 
that  the  purchaser  acquired  no  right,  titie,  or 
interest  in  the  property  of  the  minor.    HM: 

Under  a  proper  construction,  the  suit  institut- 
ed by  the  minor  was  not  a  technical  action  for 
review  of  a  former  decree;  but  the  petition, 
considered  in  the  light  of  its  allegations  and 
the  prayers  referred  to  above,  was  an  action 
to  declare  the  decree  void,  and  to  set  aside  the 
sale  thereunder  in  so  far  as  it  affected  the  in- 
terest of  the  minor. 

^  Infants  ^s»110— Petition  to  vacatb  ds- 

CBXS  not  BSQUntlNO  8AN0TI0N  OJT  JUDOB  BS- 
FOBB  mJNO. 

Inasmuch  as  no  extraordinary  relief  was 
prayed,  the  petition  did  not  require  the  sanction 
of  the  judge  prior  to  its  filing,  under  Civil  CJode 
1910,  f  5546. 

3.  Infants  ^s»78(4),  8^— Intaliditt  of  de- 

CSEB   against   MINOB   NOT  SEBVED   AND   FOB 
WHOM  NO   OT7ABDIAN   AD  LITEM  APPOINTED. 

Civil  Code  1910,  f  5566,  provides:  "The 
mode  of  service  of  writs,  petitions,  citations, 
and  other  legal  proceedings  in  the  courts  of 
this  state  on  minors  shall  be  as  follows:  If  the 
minor  is  under  the  age  of  fourteen  years,  service 
is  to  be  perfected  by  delivering  a  copy  of  said 
proceeding,  of  whatever  kind  or  nature  it  may 
be,  to  said  minor  personally ;  and  in  cases  where 
there  is  a  statutory  or  testamentary  guardian 
^r  trustee  representing  the  interest  of  the  minor 
to  be  affected  by  a  legal  proceeding,  service  as 
usual  on  said  guardian  or  trustee  shall  be  sufil- 
cient  to  bind  said  minor's  interest  in  their  con- 
trol to  be  affected  by  said  proceedings.  If  the 
minor  is  over  fourteen  years  of  age,  service 
may  be  made  by  delivering  to  him  personally 
such  copy.  When  the  returns  of  such  service 
are  made  to  the  proper  court,  and  order  taken 
to  appoint  said  minor  a  guardian  ad  litem,  and 
such  guardian  ad  litem  agrees  to  serve,  all  of 
which  must  be  shown  in  the  proceedings  of  the 
court,  then  said  minor  shall  be  considered  a 
party  to  said  proceedings."  It  has  been  held  by 
this  court  that  since  the  passage  of  Acts  1876, 
p.  103,  embodied  in  the  section  just  quoted,  be- 
fore a  minor  whose  interest  is  involved  in  a 
proceeding  in  the  courts  of  this  state  can  be 
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considered  as  a  pvtj  thereto,  personal  service 
as  required  by  the  Code  section  must  be  per- 
fected, and  a  guardian  ad  litem  thereafter  ap- 
pointed. BlUler  V.  Luckey,  1S2  Ga.  581,  64  S. 
B.  658,  and  cases  dted ;  Taliaferro  v.  Calhoun, 
187  Ga.  417,  78  S.  B.  676.  The  rule  has  been 
applied  in  statutory  proceedings  to  partition 
land.  Douglas  v.  Johnson,  130  Ga.  472,  60  S. 
a  1041. 

4.  Infants  ^=»106-'Invaijditt  of  pabtition 

DECBEB. 

Applying  the  principles  announced  in  the 
preceding  notes,  the  petition  alleged  such  facts 
as  show  that  the  minor  was  not  legally  made  a 
party  to  the  partition  proceedings,  and  that  the 
decree  of  partition  was  void  as  to  her.  The 
petition  set  forth  a  cause  of  action,  and  the 
court  erred  fai  dismissing  it  on  general  demurrer. 

Error  from  Superior  Court,  Floyd  County ; 
Moses  Wright,  Judge.  \ 

Equitable  action  by  Gaines  Dougherty,  by 
next  friend,  against  Sproull  Fouche  and  oth- 
ers. Petition  dismissed,  and  plaintiff  brings 
error.    Reversed. 

L.  H.  Covington  and  L.  A.  Dean,  both  of 
Rome,  for  plaintiff  in  error. 

M.  B.  Eubanks,  of  Rome,  for  defendants  in 
error. 

AO^KINSON,  J.  Judgment  leversed.  All 
the  Justices  concur,  except  FISH,  CX  J.,  ab- 
sent 


(149  Ga.  686) 

NAPIER  T.  YARNER  et  aL    (No.  1275.) 
(Supreme  Court  of  Georgia.     Dec.  11,  1919.) 

(SyUdbiu  hy  the  Court,) 

1.  JUDOMENT  ^s»217— Final  judgment. 

On  August  26^  1916»  F.  G.  Varner  leased 
from  J.  H.  Napier,  the  owner,  a  tract  of  land 
in  Wilkinson  county,  for  a  term  of  five  years, 
beginning  January  1,  1916.  In  the  fall  of  1918 
Napier  sued  out  a  distress  warrant  for  rent, 
foreclosed  his  landlord's  lien  for  supplies,  and 
brought  an  action  in  trover  against  Varner  for 
certain  personal  property.  Varner  thereupon 
filed  a  i)etition  in  equity,  to  enjoin  the  distress 
warrant,  the  lien  foreclosure,  and  the  trover 
suit,  and  for  the  appointment  of  a  receiver  of 
the  property,  which  had  been  seized  by  the 
sheriff  under  the  proceedings  aforesaid.  A  tem- 
porary receiver  was  appointed  as  prayed. 
Napier  filed  his  cross-petition,  and,  for  other  re- 
lief, prayed  that  Varner  be  required  to  deliver 
to  the  receiver  certain  other  property  not  al- 
ready taken  possession  of  by  the  receiver.  Var- 
ner answered  the  cross-petition,  and,  for  special 
reasons  therein  stated,  prayed  the  court  to  di- 
rect the  receiver  to  pay  to  his  counsel  of  record 
a  specified  fee  out  of  the  proceeds  of  his  (Var- 
ner's)  property  in  the  hands  of  the  receiver.  At 
the  interlocutory  hearing,  on  December  2^,  1918, 
A.  B.  Dover,  M.  J.  Ridiardson,  S.  El  Mallory, 
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Boscoe  MaHory,  and  Wilson  Mallory,  subten- 
ants of  Yamer,  intervened,  setting  up  right! 
and  interests  in  the  funds  and  property  in  the 
hands  of  the  receiver.  Napier  objected  to  these 
interventions,  on  the  ground  that  they  were  pre- 
mature, and,  subject  to  his  objections,  filed  an- 
swers denying  the  allegations  thereof.  On  the 
interlocutory  hearing,  in  vacation,  and  before 
the  return  term,  and  over  the  objection  of 
Napier,  the  judge  directed  the  receiver  to  pay 
to  Dover  $243.60,  to  Richardson  $445.15,  and 
to  the  three  Mallorys  $108.50,  $141.00,  and  $37.- 
70,  respectively,  and  to  the  attorney  of  record 
for  Vamer  $100.  To  this  judgment  and  order 
Napier  excepted,  "because  the  same  is  contrary 
to  law  and  without  evidence  to  support  it,  and 
said  order  is  final  and  not  interlocutory  in  its 
nature,  and  not  a  proper  order  to  be  passed 
upon  on  interlocutory  hearing,"  and  because 
"the  property  frdm  which  the  proceeds  arose  out 
of  which  said  judgments  were  directed  to  be 
tnade  was  in  the  hands  of  the  sheriff  under 
common-law  process,  and  the  proceeds  could 
in  no  event  be  restored  to  any  one  except  the 
sheriff/'  The  interveners,  Dover,  Richardson, 
and  the  three  Mallorys,  filed  a  motion  to  dis- 
miss the  writ  of  error,  upon  the  ground  that  It 
was  prematurely  brought;  "the  judgment  com- 
plained of  not  being  a  final  judgment,  and  the 
original  case  being  still  pending  in  the  superior 
court  of  Wilkinson  county."  HM,  the  judg- 
ment excepted  to  was  final  in  its  nature,  within 
the  ruling  in  Booth  v.  State,  131  Ga.  750,  754, 
63  S.  EL  502,  and  Moody  v.  Muscogee  Manufac- 
turing Ck>.,  134  Ga.  721,  68  S.  E.  604,  20  Ann. 
Gas.  301. 

2.  JT7DGMXITT  ^=»212— FiNAL  JtJDGlfBNT  BBN«^ 
DEBED  IN  VACATION  INVALID. 

The  judgment  excepted  to,  being  final  in  its 
nature  and  not  merely  interlocutory,  was  void 
for  want  of  jurisdiction  in  the  court  to  render 
the  same  in  vacation.  Booth  v.  State,  131  Ga. 
750,  63  S.  EX  502  (1).  It  is  immaterial  that 
the  judgment  rendered  was  demanded  by  the 
admissions  in  the  pleadings  as  they  then  stood. 
See  Booth  t.  State,  supra. 

3.  EbBOB  IN  BENDEBINO  FINAL  JUDGMENT  FOB 
INTEBVENEBS. 

It  follows  that  the  court  erred  in  rendering 
final  judgment  in  favor  of  the  interveners  at  the 
interlocutory  hearing  in  vacation  and  before  the 
appearance  teroa. 

Error  from  Superior  Court,  Wilkinson 
County ;   J.  B.  Park,  Judge. 

Suit  in  equity  by  F.  G.  Varner,  tenant, 
against  J.  H.  Napier,  landlord,  to  enjoin  a 
distress  warrant,  a  landlord's  lien  foreclo- 
sure, and  a  trover  suit,  and  for  the  appoint- 
ment of  a  receiver  of  property  seized  in  those 
proceedings,  in  which  a  temporary  receiver 
was  appointed,  with  cross-petition  by  Napier, 
and  answer  thereto  by  Vamer,  and  inter- 
vention by  A.  B.  Dover  and  others,  subten- 
ants. From  a  Judgment  and  order  directing 
receiver  to  make  certain  payments,  Napier 
brings  error.    Reversed. 


Hardeman,  Jones,  Park  ft  Johnston,  of 
Macon»  for  plaintilF  In  error. 

Geo.  H.  Carswell,  of  Irwlnton,  Allen  & 
Pottle,  of  MiUedgeville^  and  Jos.  H.  Hall,  of 
Macon,  for  defendants  in  error. 

GEORGB,  J.  Judgment  reversed.  All  the 
Justices  concur,  except  FISH,  G.  J.,  absentr 
and  GILBERT,  J.,  disqualified. 


(149  Ga.  5S6} 

NAPIER  V.  VARNER  et  aL     (No.  1318.) 
(Supreme  Court  of  Georgia.     Dec^  11,  1919.) 

(8yttahu8  hy  the  Court.) 

1.  LaKDLOBD  AKD  TENANT  <9=»329--OONTBACT 
CONSTBUED  AS  OBEATING  BELATION;  SUM- 
MABT  FBOCEBDINO. 

A  contract  was  in  the  following  language: 
"August  26,  1915.  This  contract,  entered  into 
this  day  between  J.  H.  Napier,  of  first  part 
and  F.  G.  Varner,  of  the  second  part,  both  of 
Macon,  Bibb  county,  and  state  of  (Georgia,  wit- 
nesseth:  That  the  said  J.  H.  Napier  has  this 
day  leased  to  the  said  F.  G.  Varner  for  the 
term  of  five  years,  beginning  January  1,  1916, 
and  terminating  December  31,  1920,  the  planta- 
tion in  Wilkinson  county,  Georgia,  belonging  to 
the  said  J.  H.  Napier,  consisting  of  and  in- 
cluding the  lands  known  as  the  home  place,  the 
plantation,  the  forty-acre  field,  and  the  farm 
place,  at  an  annual  rental  of  twenty-six  (26) 
bales  of  lint  cotton,  of  500  pounds  each,  class 
middling,  packed  in  merchantable  bales  and  de 
livered  at  Macon,  Georgia,  as  per  five  (5)  rent 
notes  due  on  October  1st  of  each  year.  The 
said  J.  H.  Napier  hereby  agrees  and  contracts 
to  add  two  rooms  to  the  present  three-room 
house  located  where  the  old  home  formerly  stood, 
to  build  three  tenant  houses  of  two  rooms  and 
kitchen  each,  the  location  of  each  to  be  decided 
on  later,  and  to  furnish  all  the  material  to  re- 
pair two  old  houses  on  the  old  home  quarter; 
the  said  F.  G.  Vamer  agreeing  to  do  all  the 
hauling  of  aU  the  material  for  all  the  building 
and  to  do  the  work  of  repairing  the  said  two 
old  houses  at  his  own  expense.  [Signed]  J.  H. 
Napier.  F.  G.  Varner."  Eeld,  that  this  con- 
tract created  the  relation  of  landlord  and  ten- 
ant, within  the  meaning  of  Civil  Code  1910,  | 
5385,  which  affords  a  landlord  a  summary  rem- 
edy to  evict  his  tenant,  where  the  tenant  holds 
the  land  over  and  beyond  the  term  for  which  it 
was  rented,  or  where  he  fails  to  pay  the  rent 
when  the  same  shall  become  due.  CSvil  0>de 
1910,  §  3691 ;  Sykes  v.  Benton,  90  Ga.  402,  17 
S.  E.  1002 ;  Clifford  v.  Gressinger,  96  Ga.  789, 
22  S.  E.  399. 

[Ed.  Note.—- For  other  definitions,  see  Words 
and  Phrases,  Second  Series,  Landlord  and  Ten- 
ant.] 

2.  LaNDLOBD  and  TENANT  ^=»329^Injunc- 
TION  TO  BESTBAIN  BUMMABY  PBOCEEDINO  DE- 
NIED, OTHBB  BEHEDT  BEING  ADEQUATE. 

Where  a  summary  proceeding  is  instituted 
by  a  landlord  against  his  tenant  under  Civil 
Code  1910,  {  5385,  to  evict  the  tenant  for  fail- 
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Bre  to  pay  a  atipnlated  rent  wlien  due,  tlie  ten- 
ant  has  an  adequate  remedy  under  Oivil  Code 
1910,  §  6387,  by  filing  an  affidavit  denying  that 
the  rent  is  due  and  giving  bond  as  provided  by 
the  statute.  The  mere  fact  that  owing  to  the 
defendant's  poverty  he  is  unable  to  give  the 
bond  would  not  afford  him  ground  to  go  into 
a  court  of  equity  and  enjoin  tilie  plaintiff  from 
pursuing  his  summary  remedy.  Hall  v.  Holmes, 
42  6a.  180.  See,  also,  Huff  v.  Markham,  70 
Ga.  284;  Brown  v.  Watson,  115  Ga.  592,  41 
S.  E.  998 ;  Johnson  v.  Thrower,  117  Ga.  1007, 
44  S.  E.  846;  Hays  v.  Clay,  124  Ga.  908.  53 
S.  B.  399;  White  v.  Lawrence,  133  Ga.  528,  66 
8.  B.  171. 

8.  ErBONEOUS    OSANTING    of    INTEBLOOirrOBT 
INJUNCTION. 

Applying  the  principles  announced  to  the 
facts  of  this  case,  the  court  erred  in  granting 
the  interlocutory  injunction. 

Error  from  Superior  Coartf  Wilkinson 
County ;  J.  B.  Park,  Judge. 

Suit  by  F.  O.  Varner,  tenant,  and  others, 
to  enjoin  summary  proceeding  for  eviction 
by  J.  H.  Napier.  Interlocutory  injunction 
granted,  and  Napier  brings  error.    Beversed. 

Hardeman,  Jones,  Park  &  Johnston,  of 
Macon,  for  plaintiff  in  error. 

Jos.  H.  Hall,  of  Macon,  for  defendants  in 
error. 

ATKINSON,  J.  Judgment  reversed.  All 
tbe  Justices  concur',  except  FISH,  0.  J.,  ab- 
sent, and  GILBERT,  J.,  disqualified. 


(14S  Qa.  576) 

ALEXANDER,   Sheriff,  v.   SNOW  et  al. 

(No.  1403.) 

(Supreme  Court  of   Georgia.     Dec.  9,   1919.) 

(8yllahu9  Ijf  the  Court.) 

1.  Execution  ^s»154^Landlobd'b  ubn  in* 

SUFFICIENT    DEFENSE    IN   LEVYING    OFFICEB'S 
ACTION  ON  FOBTHOOMINQ  BOND. 

Where  the  property  of  a  tenant  was  levied 
on  under  an  execution,  and  a  forthcoming  bond 
waa  given  for  the  same  by  him,  with  his  land- 
lord as  surety  thereon,  it  is  not  a  good  legal  or 
equitable  defense  to  an  action  on  such  bond  by 
the  levying  officer,  when  the  bond  has  been 
breached  by  failure  to  deliver  the  property  at 
the  time  and  place  of  sale,  that  the  landlord  has 
an  outstanding  lien  for  supplies,  which  is  su- 
perior in  rank  to  the  execution.  Barfield  v. 
Covington,  103  Ga.  190,  29  S.  B.  759;  Wall 
V.  Finney,  136  Ga.  110,  70  S.  E.  658;  Elam  t. 
KeUy,  148  Ga.  303,  96  S.  B.  568. 

2.  Case  explained  and  distinguished. 

In  the  case  of  Barfield  v.  Covington,  supra, 
the  facta  of  which  were  very  similar  to  the 
instant  case,  it  was  held  that  it  was  no  defense 
to  an  action  for  a  breach  of  the  forthcoming 
bond  that  the  property  mentioned  in  the  bond 


was  claimed  by  a  third  person.  It  was  said 
that,  in  order  for  the  landlord  to  have  realized 
the  benefit  of  his  superior  lien,  it  was  necessary 
for  him  to  have  sued  out  a  distress  warrant 
against  the  tenant  and  placed  it  in  the  hands 
of  the  sheriff,  and  demanded  that  the  proceeds 
of  the  sale  of  the  crop  be  applied  to  th«  satis- 
faction of  the  lien  for  rent  in  preference  to  tiie 
Judgment  lien.  This,  of  course  contemplated 
the  production  of  the  property  on  the .  day  of 
the  sale,^  and  after  the  same  had  been  sold  by 
the  sheriff  the  proceeds  must  legally  have  been 
applied  to  the  landlord's  superior  lien.  There 
were  no  proceeds  of  sale  to  apply  to  either  lien 
where  the  property  was  not  produced,  and  there- 
fore not  sold  by  the  sheriff. 

Error  from  Superior  Court,  Chattooga 
County ;  Moses  Wright,  Judge. 

Action  hy  J.  W.  Alexander,  Sheriff,  for  use, 
etc.,  against  A.  M.  Snow  and  others.  Judg- 
ment for  defendants,  and  plaintiff  brings  er- 
ror.'   Reversed.  , 

Jno.  D.  &  E.  S.  Taylor,  of  Snmmervllle, 
and  Denny  ft  Wright,  of  Rome,  for  plaintiff 
in  error. 

Maddoz  ft  Doyal,  of  Rome,  and  Wesley 
Shropshire,  of  Summerville,  for  defendants 
In  error. 

GILBERT,  J.  Judgment  reversed.  All  the 
Justices  concur,  except  FISH,  O.  J.,  absent. 


(149  Ga.  617) 

DUNWOODT  V.  STATE.     (No.  1259.) 
(Supreme  Court  of  Georgia.     Dec  12,  1919.) 

(Byttabus  hy  the  Court.) 

Cobbect  decision  by  Coxtbt  of  Appeaus. 

After  a  careful  examination  of  the  record  in 
this  case,  this  court  is  of  the  opinion  that  the 
correct  result  was  reached  by  Uie  Court  of  Ap- 
peals, and  no  reason  is  shown  for  disturbing 
their  Judgment. 

Atkinson,  J.,  dissenting. 

Certiorari  from.  Court  of  Appeals. 

B.  E2.  Donwoody  was  convicted  of  man- 
slaughter, his  motion  for  new  trial  was  over- 
ruled, and  from  an  affirmance  by  the  Court 
of  Appeals  (97  S.  E.  561)  he  brings  certiorari. 
Affirmed. 

C.  D.  Rivers  and  J.  H.  Bellah,  both  of 
Summerville,  and  Maddox  ft  Doyal,  of  Rome, 
for  plaintiff  in  error. 

C.  H.  Porter,  Sol.  Oen.,  of  Rome,  and  BL 
S.  Taylor,  of  Summerville,  for  the  State. 

PER  CURIAM.  Judgment  affirmed.  All 
the  Justices  concur,  except  FISH,  C.  J.,  ab- 
sent, and  ATKINSON,  J.,  diasenting. 


#B»For  other  caseB  see  ■ame  topic  and  KBT-NUUBBR  In  all  Key-Numbered  Digests  and  Indeze* 


582 


101  SOUTHBASTBBN  BflPOBTBB 


(Qa. 


a49  Oa.  «07) 

CANADY  T.  JONES.    (No.  1430.) 

(Supreme  Ck>iirt  of  Georgia.     Dec.  11,  1919.) 

(SyJlabug  hy  the  Court.) 

Advbbse  possession  €=>115(1)  —  Directed 
ykbdiot  fob  defendant  in  ejectment 
glaihino  bt  adverse  possession  ebbone- 

OUB  UNDEB  EVIDENOE. 

Under  the  pleadings  and  the  evidence  in  an 
action  of  ejectment  the  plaintiff's  right  to  a 
recovery  was  limited  to  the  second  demise.  It 
appeared  that  the  defendant  and  the  plaintiff's 
lessor  in  that  demise  each  derived  his  title  from 
a  common  propositus.  It  also  appeared  from  the 
plaintiff's  evidence  that  the  defendant  had  been 
in  open,  notorious,  and  continuous  possession 
under  color  of  title  for  more  than  the  statutory 
period  of  prescription,  but  there  was  some  evi- 
dence tending  to  impeach  the  good  faith  of  the 
defendant's  possession.  Beld  that»  under  the 
circumstances,  it  was  erroneous  to  direct  a  ver- 
dict for  the  defendant. 

Error  from  Superior  Court,  Emanuel  Coun- 
ty;  R.  N.  Hardeman,  Judge. 

Ejectment  by  William  Canady  against  Al- 
len Jones.  Directed  verdict  for  defendant, 
and  the  plaintiff  brings  error.   Reversed. 

T.  N.  Brown,  of  Swainsboro,  for  plaintiff 
in  error. 

Williams  &  Bradley,  of  Swainsboro,  for  de- 
fendant in  error. 

ATKINSON,  J.  Judgment  reversed.  All 
the  Justices  concur,  except  FISH,  0.  J.,  ab- 
sent 


a49  Oa.  681) 

LANE  et  aL  v.  LANE.     (No.   1466.) 
(Supreme   Court  of  Georgia.     Dec  9,   1919.) 

(8yUabu$  by  the  Court.) 

Tbusts  ^=989(2)— Recovebt  by  wife  of  in- 
tebest  in  land  pubchased  bt  husband 
pabtlt  with  hbb  monet. 

Where  a  husband  buys  land  and  takes  title 
in  his  own  name,  the  wife  cannot  in  equity 
establish  an  implied  trust  and  recover  an  un- 
divided interest  in  such  land,  by  showing  that  a 
portion  of  the  purchase  price  was  paid  from 
the  fruits  of  her  labor.  She  must  show  that 
some  definite  portion  of  the  purchase  price  was 
paid  by  her  from  her  separate  estate.  Mitchell 
V.  Rawls,  130  Qa.  606,  61  S.  E.  475 ;  Mock  v. 
Neffler,  148  Ga.  26»  27,  96  S.  E.  673  (3).  The 
evidence  failing  to  establish  any  definite  inter- 
est, the  verdict  and  decree  were  unauthorized. 
Roberto  v.  Haines,  112  Ga.  842  (2),  845,  38  S. 
E.  109;  De  Loach  v.  Jefferson,  142  Ga.  436, 
83  S.  E.  122. 

Error  from  Superior  Court,  Walker  Coun- 
ty ;   Moses  Wright,  Judge. 


Action  by  Dora  Lane  against  N.  O.  Lane 
and  others.  Judgment  for  plaintiff,  and  de- 
fendants bring  error.    Reversed. 

Rosser  &  Shaw,  of  La  Fayette,  for  plain- 
tiffs in  error. 

Glenn  &  Napier,  of  Chattanooga^  Tenn^ 
for  defendant  in  error. 

GILBERT,  J.  Judgment  reversed.  All 
the  Justices  concur,  except  FISH,  O.  J.,  ab- 
sent 


(149  Ga.  589) 
CALDWELL  v.  HAND.    (No.  1350.) 

(Supreme  Court  of  Georgia.     Dec  11,  1919.) 

(SylldbuB  ly  the  Court.) 
1.  Vendob  and  pubghasbb  ^s»214(4)— Coh- 

SIDEBATION  FOB  ASSIGNICSNT  OF  BOND  FOB 
TITUB  AND  AGBEE31BNT  TO  BBASSIQN  SUFTK- 
CIENT. 

In  December,  1908,  J.  A.  McKnight  sold 
to  L.  A.  Caldwell  a  tract  of  land,  and  the 
vendee  was  admitted  into  possession  under  a 
bond  for  title.  The  stipulated  consideratioii 
was  "16  bales  of  lint  cotton  each  year"  for  the 
years  1909  to  1915,  inclusive.  The  vendee  paid 
the  first  three  installments,  and,  being  unable 
to  pay  the  fourth  installment  when  it  fell  due 
in  1912,  executed  his  note  to  the  vendor  for 
$1,100,  which  was  accepted  in  lieu  of  the  cot- 
ton that  should  have  been  delivered  at  that 
time.  The  vendee  also  became  indebted  to  a 
bank  in  the  sum  of  $2,023  upon  a  note,  for 
which  he  trantferred  tlie  bond  for  title  as  col- 
lateral security.  While  the  status  was  as  in- 
dicated, the  vendee  sold  his  interest  in  the  land 
to  Lee  Hand,  a  purchaser  of  the  notes,  and 
jointly  signed  a  paper  with  Hand  as  follows: 
^'Senoia,  Ga.,  Sept  19, 1918.  This  agreement  en- 
tered into  between  Lee  Hand,  party  of  the  first 
part,  and  L  A.  Caldwell,  party  of  the  second 
part:  Whereas,  party  of  the  first  part  having 
bought  from  party  of  the  second  part  his  equity 
in  a  certain  tract  of  land  known  as  the  J.  W. 
Hogg  place  in  Meriwether  County,  6a.,  con- 
taining three  hundred  and  twenty-four  (324) 
acres,  more  or  less,  party  of  the  first  part  agrees 
to  sell  back  to  party  of  the  second  part  his 
equity  on  November  16,  1914;  party  of  the 
second  part  to  pay  to  the  party  of  the  first 
part  actual  cost  to  November  15,  1914,  indud- 
ing  repairs,  and  10  per  cent.  additionaL  If 
not  accepted  on  November  15,  1914,  party  of 
the  first  part  agrees  to  give  party  of  the  sec- 
ond part  an  additional  option  to  November  15, 
1915 ;  party  of  the  second  part  to  pay  party  of 
the  first  part  actual  cost,  including  repairs, 
and  10  per  cent,  additional;  same  to  be  cash 
consideration  on  either  option."  In  a  suit 
instituted  by  Caldwell  against  Hand  f6r  spe- 
cific performance  of  the  foregoing  contract, 
the  petition  as  amended  alleged,  in  addition  to 
what  is  stated  above,  the  following,  in  sub- 
stance: The  defendant  paid  both  the  notes  fint 
above  mentioned,  and  also  the  16  bales  of  cot- 
ton for  the  1913  installment  promised  to  Mc- 
Knight.   For  the  years  1914  and  1915  plaintiff 
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and  defendant  rented  a  part  of  the  land  to  a 
third  person  for  12  bales  of  cotton,  and  it  was 
agreed  that  plaintiff  should  cultivate  the  rest  of 
the  land  and  meet  the  balance  of  the  1914-15 
payments  to  McKnighL  This  was  done,  and 
McKnight  was  fully  paid.  During  the  month 
of  October,  1915,  upon  demand  defendant  ren- 
dered an  account  of  what  the  property  had 
cost  him  and  "10  per  cent  additionaL"  The 
account  included  the  amounts  paid  out  on  the 
two  notes  first  above  mentioned  and  the  value 
of  the  16  bales  of  cotton  delivered  to  McECnight 
for  the  installment  due  in  1913,  but  did  not  re- 
fer to  the  installments  which  were  paid  Mc- 
Knight in  the  manner  above  indicated  for  the 
years  1914  and  1915.  During  the  month  of 
November,  1915,  and  before  the  15th  day  of 
that  montii,  plaintiff  offered  the  amount  charg- 
ed as  shown  in  the  account  above  stated,  and 
demanded  a  conveyance  in  terms  of  the  con- 
tract. The  defendant  refused  the  demand,  on 
the  ground  that  plaintiff  did  not  offer  the  cor- 
rect amount;  the  contention  being  that  defend- 
ant was  entitled  to  the  further  payment  of 
the  value  of  16  bales  of  cotton  paid  to  Mc- 
Knight for  each  of  the  years  1914  and  1915, 
and  10  per  cent,  added.    Held: 

The  written  contract  dated  September  9, 1913, 
signed  by  Lee  Hand  and  L.  A.  Caldwell,  con- 
tained mutual  obligations  which  furnished  a 
valid  consideration. 

2.  YENDOa  AND  PUBCHASEB  ^=8»214(4)— PBO- 
VISION  FOB  BEPATXENT  OF  "ACTUAL  COST" 
ON  ASSIGNMENT  OF  TITLE  BOND  AS  8ECT7BITT. 

In  the  clause,  ''party  of  the  second  part  to 
pay  to  the  party  of  the  first  part  actual  cost, 
m  0  0  including  repairs,  and  10  per  cent,  ad- 
ditional," ''actual  cost,"  as  thus  employed,  con- 
templates whatever  amount  Hand  may  have 
paid  out  for  the  notes  executed  by  Caldwell 
and  any  unpaid  installments  on  the  purdiase 
price  of  the  land,  and  the  costs  of  any  repairs 
which  he  might  have  made  on  the  land. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Actual 
Cost] 

8.  Yendob  and  PUBCHASEB  ^=9214(4)— Heim- 

BX7BSEMENT     NECESSABY     TO     OBTAIN     BEAS- 
SIONMENT   OF  TITLE  BOND   GIVEN  AS  6ECT7B- 

rrr.' 

The  rents  accruing  for  the  land  while  the 
contract  remained  executory  would  belong  to 
Hand,  and  if  those  rents  for  the  years  1914-15 
were  applied  to  the  payments  due  to  McKnight 
as  part  purchase  price  of  the  land.  Hand  would 
be  entitled  to  reimbursement  and  10  per  cent, 
additional  before  he  could  be  required  to  ccmvey 
his  interest  in  the  land  to  Caldwell.  As  Gald- 
well^s  offer  to  pay  did  not  include  any  reim- 
bursements for  such  expenditures,  he  was  not 
entitled  to  a  decree  of  specific  perforiQance. 
Accordingly  there  was  no  error  in  dismissing 
the  petition  on  general  demurrer. 

Error  from  Superior  Covat,  Coweta  Coun- 
ty; J.  B.  Terrell,  Judge. 

Suit  by  L.  A.  Caldwell  against  Lee  Hand. 
PetitloQ  dismissed  on  general  demurrer,  and 
plaintUT  brings  error.    Affirmed. 


Geo.  F.  Gober,  H.  A.  Allen,  and  W.  I.  Hey- 
ward,  all  of  Atlanta,  for  plaintifl  in  error. 

Hall  &  Jones,  of  Newnan,  for  defendant  In 
error. 

ATKINSON,  J.  Judgment  affirmed.  All 
the  JusticeB  concur,  excq;>t  FISH,  0.  Jt  ab- 
sent 


(149  Ga.  587) 

JOHNSON  et  aL  ▼.  HOBBS  et  aL    (No.  1311.) 
(Supreme  Court  of  Georgia.     Dec.  11,  1919.) 

(8yUalu9  hy  ihe  Oouri.) 

1.  Deeds  ^=8»155— Constbuction  in  favor  or 

SUBSEQUENT  BATHES  THAN  PSBCEDENT  CON- 
DITIONS AND  TO  BE  BEIIEDIED  BY  DAMAGES. 

While  an  estate  may  be  granted  upon  a 
condition  either  express  or  implied,  upon  per- 
formance or  breach  of  which  the  estate  shall 
either  commence,  be  enlarged,  or  defeated 
(Civ.  Code  1910,  (  3716),  the  law  inclines  to 
construe  conditions  to  be  subsequent  rather 
than  precedent,'  and  to  be  remedial  by  damages 
rather  than  by  forfeiture.  Civil  Code,  §  3717. 
And  "Equity  seeks  always  to  construe  condi- 
tions subsequent  into  covenants,  and  to  relieve 
against  foiieitures,  where  the  rules  of  con- 
struction will  allow."  Civil  Code,  8  4568.  This 
court  has  accordingly  held  (Thompson  v.  Hart, 
133  Ga.  540,  66  S.  E.  270)  that  "a  deed  wiU  not 
be  construed  as  a  grant  on  condition  subsequent, 
unless  the  language  used  by  express  terms 
creates  an  estate  on  condition,  or  unless  the 
intent  of  the  grantor  to  create  a  conditional 
estate  is  manifest  from  a  reading  of  the  entire 
instrument."  To  the  same  effect,  see  Self  v. 
Billings,  139  Ga.  400,  77  S.  E.  562. 

2.  Deeds   ^=s>145— Constbuotion   of  wobds 

AS  A  covenant  and  NOT  AS  CONDITION  SUB- 
SEQUENT. 

Accordingly,  where  a  deed  was  executed 
and  delivered,  purporting  to  convey  fee- simple 
title  to  a  tract  of  land,  which,  in  the  granting 
clause  contained  the  following  words:  "By 
accepting  this  deed  Charles  W.  Johnson  [the 
grantee]  agrees  that  he  will  not  sell  to  any 
person  whatever  without  first  offering  it  to  W. 
P.  Johnson  [the  grantor]  at  and  for  the  sum 
of  two  hundred  dollars  ($200.00),  this  being 
the  sum  he  pays  for  it;  and  if  the  said  W.  P. 
Johnson  refuses  to  buy,  the  party  of  the 
second  part  may  sell  to  whomsoever  he  pleases; 
but  said  W.  P.  Johnson's  refusal  must  be  in 
writing" — such  words  in  the  deed  were  words 
of  covenant  upon  the  part  of  the  grantee  not  to 
sell  to  another  without  the  written  consent  of 
the  grantor,  and  did  not  create  a  conditional 
estate  dependent  upon  a  condition  subsequent, 
(a)  The  case  differs  from  Wadley  liumber 
Co.  V.  Lott,  130  Ga.  135, 60  S.  E.  836(1),  where 
the  grantor  in  effect  reserved  the  right,  under 
specked  conditions,  to  re-enter  upon  payment 
of  the  price  stipulated. 

3.  Genebal  dkkuibbeb  TO  PEnrxoN  fbopeblt 

SUSTAINED. 

The  right  of  the  plaintiffs  to  the  relief  pray- 
ed for  being  .dependent  upon  giving  the  words 
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quoted  from  the  deed  such  eonstnictlon  aa 
would  render  the  instrnment  a  grant  upon  con- 
dition subsequent  the  court  did  not  err  in  sus- 
taining the  general  demurrer  to  the  petition. 

Brror  from  Sux)eiior  Court,  Warr^i  Coun- 
ty;  B.  F»  Walker,  Judge. 

Action  by  Mrs.  Sallle  S.  Johnson  and  oth- 
ers against  Mrs.  Minnie  Hobbs  and  others. 
General  demurrer  to  petition  sustained,  and 
plaintiffs  bring  error.    AflSirmed. 

li.  D.  McGregor,  of  Warrenton,  for  plain- 
tiffs In  error. 

M.  L.  Felts,  of  Warrenton,  for  defendants 
in  error 

ATKINSON,  J.  Judgment  afQrmed.  All 
the  Justices  concur,  except  FISH,  C  J., 
absent. 


(24  Ga.  App.  526) 

BABWICK  V.  STEVENS  HABDWABB  CO. 
et  al.    (No.  10402.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

Dec.  9,  1919.) 

fSyUabua  hy  the  Court.) 

SUFFIOIENOY    OF   PSTITZON    AS   AGAINST    OEN- 
SBAL    nSliUBREB. 

The  petition  as  amended  failed  to  set  forth 
a  cause  of  action,  and  the  court  did  not  err 
in  sustaining  the  general  demurrer  interposed 
and  in  dismissing  the  suit. 

Error  from  Superior  Court,  Laurens  Coun- 
ty;  J.  L.  Kent,  Judge. 

Action  by  J.  W.  Barwick  against  the  Ste- 
vens Hardware  Company  and  others.  Judg- 
ment for  defendants  on  general  demurrer, 
and  plaintiff  brings  error.    Affirmed. 

Hightower  &  Burch  and  W.  A.  Dampier, 
all  of  Dublin,  for  plaintiff  in  error. 

J.  S.  Adams,  of  Dublin,  for  defendants  in 
error. 

BBOYLES,  O.  J.    Judgment  affirmed. 

BLOODWORTH,  J.,  concurs. 
LUKE,  J.,  disqualified. 


(24  Ga.  App.  536) 

GABDNEB  v.  COMMEBCIAL  CITT  BANK. 

(No,  10809.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

Dec.  9, 1919.) 

(SyUabua  by  the  Court.) 

New  tbial  ^=>71— New  trial  afteb  vebdict 
on  ooitfucting  svidsnob  psopeblt  de- 
NIED. 

The  motion  for  a  new  trial  contained  only 
the  usual  general  grounds;   there  was  an  acute 


conflict  in  the  evidence  as  to  whether  the  de- 
fendant executed  the  note  sued  upon,  but  the 
finding  of  the  jury  that  she  did  was  authorized, 
and  the  court  did  not  err  in  overruling  the 
motion  for  a  new  trial. 

SUrror  from  City  Court  pf  Americas;  W. 
M.  Harper,  Judge. 

Action  by  Commercial  City  Bank  against 
Mrs.  G.  S.  Gardner.  Verdict  and  Judgment 
for  plaintiff.  Motion  for  a  new  trial  denied, 
and  defendant  brings  error.    Affirmed. 

Shipp  &  Sbeppard,  of  Americas,  for  plain- 
tiff in  error. 

Wallis  (&  Fort»  of  Americas*  for  defendant 
in  error. 

BBOTLES,  C.  J.   Judgment  aflEirmed. 

LXJKB  and  BLOODWOBTH,  JJ.,  concur. 


(24  Ga.  App.  629) 

SMILEY  et  aL  v.  TWITTT.    (No.  10902.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

Dec.  16, 1919.) 

(8yUahu9  hy  the  Court,) 
1.  Appeai.  and  EBBoa  ^s»987(2)— No  jmas- 

DIGTION     TO     GBANT     NEW     TBIAI*     BE0AU8B 
VEBDICT  GONTBABT  TO  EVIDENGE, 

"This  court,  by  the  constitutional  amenl- 
ment  creating  it,  is  limited  in  jurisdiction  to 
tlie  correction  of  errors  of  law  alone,  and 
therefore  has  no  power  to  grant  a  new  trial 
on  the  ground  that  the  verdict  is  strongly  con- 
trary to  the  weight  of  the  evidence,  if  there 
is  any  evidence  at  all  to  support  it.*'  Edge  v. 
Thomas,  9  Ga.  App.  559,  71  S.  E.  875;  Bandali 
V.  Bell,  12  Ga.  App.  614,  77  S.  B.  1132;  Toole 
V.  Jones,  19  €ki.  App.  24,  90  S.  E.  732;  Mc- 
Carty  v.  Keys,  19  Ga.  App.  494,  91  S.  £.  875. 

2.  OVEBBULINQ    OF    MOTION    TOB    NEW    TRIAL 
AFFIBMBD. 

The  motion  for  new  trial  embraced  the 
usual  general  grounds  only.  There  was  evi- 
dence to  support  the  verdict,  which  has  the 
approval  of  the  trial  judge,  and  his  Judgment 
overruling  the  motion  for  a  new  trial  is 
therefore  affirmed. 

Error  from  C^ty  Court  of  Camilla;  Cha& 
Watt,  Jr.,  Judge  pro  hac. 

Action  between  James  Smiley  and  others 
and  Mrs.  N.  H.  Twltty.  Verdict  for  the  lat- 
ter, motion  for  new  trial  overruled,  and  the 
former  bring  error.    Affirmed. 

A.  S.  Johnson,  of  Camilla,  for  plain tiflfis  hi 
error. 

Peacock  &  Gardner,  of  Camilla,  for  defend- 
ant in  error. 

SMITH,  J.    Affirmed. 

JENKINS,  P.  J.,  and  STEPHENS,  J^  con- 
cur. 
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Teomans  &  Tni]dii0oii»  of  Dawson,  for 
plaintifl  In  error. 

B.  T.  Gastellow,  Sol.  Oen.,  of  Cnthbert,  and 
R.  B.  Arnold,  of  Atlanta,  for  the  State. 


(Bylldbua  ly  the  Oowrf.) 

1.  OOUBTS  «=5>188(8)— CiTT  COURT  HAS  JUBI8- 
DICnON  AS  TO  ISSI^ES  FOBMED  BT  GOI7I7TKB 
AFFIDAVIT  TO  WABSANT  AQANBT  TENANT 
HOLDING   OVBB. 

The  dty  court  of  Blackshear  has  Jurisdic- 
tion to  hear  and  determine  an  iqsne  formed  by 
a  counter  affidavit  to  a  warrant  issued  against 
one  as  a  tenant  holding  over.  Acts  1911,  p. 
211;  Dorough  v.  Morris,  21  Ga.  App.  477(1), 
478,  94  S.  E.  641(1),  and  cases  dted. 

2.  SUFFICIENOT   OF  EVIDENCE. 

The  verdict  is  supported  hj  evidence,  no 
error  of  law  appears,  the  judgment  is  approved 
by  the  trial  judge,  and  is  affirmed. 

Error  from  City  (>>nrt  of  Blackshear ;  W. 
A.  Milton,  Judge. 

Proceedings  between  Mary  Dubberly  and 
W.  M.  Eason,  guardian.  A  Judgment  for  the 
guardian  was  directed,  and  Mary  Dubberly 
brings  error.    Affirmed. 

W.  W.  Bennett,  of  Baxley,  for  plaintifT  in 
error. 

Memory  &  Memory,  of  Bleakshear,  for  de- 
fendant in  error. 

BLOODWORTH,  J.    Affirmed. 

BROXLES,  0.  J.,  and  LUKips,  J.,  concor. 


(24  Oa.  App.  547) 

GARRETT  v.  STATE.    (No.  10952.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

Dec  9, 1919.) 

(SyUahut  hy  the  Court.) 

1.  Evidence  on  motion  fob  itew  tbiaim 

The  court  did  not  err  in  admitting  the  testi- 
mony complained  of  in  the  first  special  ground 
of  the  motion  for  a  new  trial.  Under  the  facts 
of  the  case  it  was  legal  and  relevant. 

2.  Instbuctionb. 

The  excerpt  from  the  charge  of  the  court, 
excepted  to,  is  not  erroneous  for  any  reason 
assigned. 

8.   StTFFlCISNCT  OF  EVIDENCE. 

The  evidence  authorized  the  verdict,  and 
the  court  did  not  err  in  refusing  to  grant  a 
new  trial. 

Error  from  Superior  Court,  Terrell  Ck>unty; 
W.  C.  WorriU,  Judge. 

Proceeding  between  Henry  Garrett  and  the 
State.  Judgment  adverse  to  Garrett  was  ren- 
dered, a  new  trial  was  refused,  and  he  brings 
error.    Affirlned. 


BROTLES,  a  J.    Judgment  afttrmed. 
LUKE  and  BLOODWORTH,  JJ.,  concur. 


(24  Ga.  App.  547) 
CUTTS  V.  STATE.    (No.  10951.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

Dec.  9,  1919.) 

(8ylldbu§  hy  the  Court) 

1.  Refusal  of  new  teiai.. 

When  considered  in  the  light  of  the  entire 
charge  and  of  the  facts,  and  of  the  qualifying 
note  of  the  trial  judge  to  the  first  ground,  the 
motion  points  out  no  error  which  would  re- 
quire the  grant  of  a  new  trial. 

2.   SUFFICIENOlr  OF  EVIDENCE. 

The  evidence  authorized  a  conviction,  the 
verdict  is  approved  by  the  presiding  judge,  no 
error  of  law  is  pointed  out,  and  the  judgment 
is  affirmed. 

Error  from  Superior  Court,  Terrell  Coun- 
ty;   W.  C  WorrilL  Judge. 

Ben  Oitts  was  convicted  of  an  offense,  and 
he  brings  error.    Affirmed. 

W.  H.  Gurr,  of  Dawson,  for  plaintiff  in 
error. 

B.  T.  Castellow,  Sol.  Gen.,  of  Cnthbert,  and 
R.  R.  Arnold,  of  Atlanta,  for  the  State. 

BLOODWORTH,  J.    Affirmed. 

BROTLES,  a  J^  and  LUKE,  J^  concur. 


(24  Ga.  App.  622) 

EDWARDS  V.  BLACKSHEAR  et  aL 
(No.  10654.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

Dec.  16,  1919.) 

(ByllahuM  hy  tho  Court.) 
Landlord  and  tenant  ^=»296(2)~Relation 

OF  landlord  and  tenant  is  NE0E8BABT  TO 
A  PBOGEEDINO  FOB  EVICTION. 

Under  the  provisions  of  section  5385  of 
Civil  Code  1910,  in  order  to  maintain  a  pro- 
ceeding to  evict  a  person  in  possession  of 
lands,  the  relation  of  landlord  and  tenant  must 
exist  between  the  parties.  Henry  v.  Perry, 
110  Ga.  630,  36  S.  E.  87;  Watson  v.  Toliver, 
103  Ga.  123,  29  S.  E.  614;  Story  v.  Epps,  105 
Ga.  504,  31  S.  E.  109;  Mackenzie  v.  Minis,  132 
Ga.  323,  63  S.  E.  900,  23  L.  R.  A.  (N.  S.)  1003, 
1 16  Ann.  Cas.  723.    Where  one  is  in  possession 
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of  lands  under  a  bond  for  title  and  sarrenders 
the  bond  for  title,  but  remains  in  possession 
of  the  lands,  and  thereafter  the  lands  are  sold 
to  a  third  person,  the  relation  of  landlord  and 
tenant  does  not  exist  between  the  vendee  of 
the  original  owner  and  the  person  in  posses- 
sion, and  therefore  the  summary  remedy  pro* 
vided  for  by  Civil  Ck>de,  §  5385,  does  not  lie. 
Under  this  ruling  the  court  did  not  err  in  dis- 
missing the  dispossessory  warrant. 

Error  from  Superior  Court,  Laurens  Cbun- 
ty;  J.  L.  Kent,  Judge. 

Proceeding  on  dispossessory  warrant  by  G. 
L.  Awards  against  Mary  Blackshear  and 
others.  Dispossessory  warrant  dismissed, 
and  plaintiff  brings  error.    Affirmed. 

R.  Earl  Camp,  of  Dublin,  for  plaintiff  In 
error. 

Larsen  &  Crockett  and  G.  O.  Bidgood,  all 
of  Dublin,  for  defendants  in  error. 

SMITH,  J.    Judgment  affirmed. 

JENKINS,    P.    J.,    and    STEPHENS,    J. 
concur. 


(24  Oa.  App.  630) 

COLVIN  V.  COLVIN.    (No.  10908.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

Dec  16,  1919.) 

(SyUahuB  by  the  OiHtrt) 

Landlobd  and  tenaitp  ^s»119(1).   296(1)— 
Tenant  at  buffebanoe;  bsiobdt  fob  bvig: 

TION. 

Where  a  son  acquired  the  legal  title  to 
certain  described  lands  while  he  together  with 
his  wife  and  mother  were  living  on  the  prem- 
ises, and  the  mother  made  to  him  a  quitclaim 
deed  to  any  interest  she  might  have  in  the 
premises,  and  the  son  permitted  her  to  continue 
to  live  in  the  house  with  him  and  after  his 
death  the  property  was  set  apart  to  his  widow 
as  a  year's  support,  the  mother  was  a  tenant 
at  sufferance  both  as  to  her  son  and  his  widow, 
who  succeeded  to  the  title  after  the  death  of 
her  husband,  and  a  summary  remedy  as  pro- 
vided for  by  section  6385  of  the  Civil  Code 
of  1910  was  a  proper  proceeding  to  evict  her 
from  the  premises,  and  the  trial  court  did  not 
err  in  directing  a  verdict  for  the  plaintiff. 
Kimbrough  v.  Kimbrough,  99  Ga.  134,  25  S. 
E.  176;  Stanley  v.  Stembridge,  140  6a.  750, 
79  S.  E.  842.  This  ruling  does  not  conflict 
with  that  made  in  Edwards  v.  Blackshear,  101 
S.  E.  585,  this  day  decided,  as  the  facts  are 
distinguishable. 

Error    from    Superior    0>urt,    Richmond 
CJounty ;  H.  0.  Hammond,  Judge. 

Action  by  Catherine  Colvin  against  Estelle 
Ck>lvin.    Judgment  for  plaintiff  on  a  directed 


verdict,  and  defendant  brings   error.     Af- 
firmed. 

Isaac  S.  Peebles,  Jr^  of  Aug:usta,  for  plain- 
tiff  In  error. 

Sam  F.  Qarllngton,  of  Augusta,  for  defend- 
ant in  error. 

SMITH,  J.    Judgment  affirmed. 

JENKINS,  P.  J.,  and  STEPHENS,  J.,  oon- 
cur. 


(24  Qa.  App.  urn 

TILLET  et  aL  v.  CRAWFORD^MILLEB  CO. 

(No.  10682.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

Dec.  10,  1919.) 

(SyUahua  J>y  the  Court  J 

!•  JUDOUXNT   AOAINOT    ONX   OT   THS    DXHEND- 
ANT8  FOB  FULL  AMOUNT  8UKO  FOB  PBOPSB. 

Under  the  ruling  in  Kirkland  v.  Gaakins, 
20  Ga.  App.  235,  92  S.  E.  965,  and  cases  there- 
in cited,  the  court  in  the  instant  case  did  not 
err  in  directing  a  verdict  against  W.  A.  TiHey, 
one  of  the  defendants,  for  the  full  amount  sued 
for.  The  ruling  in  Seabolt  v.  Olvey,  18  Ga. 
App.  776^  90  S.  E.  653(1),  is  not  applicable 
to  the  facts  of  this  case. 

2.  New  tbial  ^s»33— Dbnl&l  or  bioht  to 

PBOVX  SUBXTTBHIP  A  OBOUND  FOB  NEW 
TBLA.L. 

Under  the  facts  of  the  case,  the  defendant 
T.  Z.  Tilley  had  a  statutory  right  to  prove  by 
parol,  before  Judgment,  tiie  fact  of  her  surety- 
ship; and,  being  deprived  of  this  right  by  the 
action  of  the  court  ia  directing  a  Joint  verdict 
against  her  and  her  codefendant,  without  allow- 
ing her  an  opportunity  to  sustain  by  proof  the 
allegation  in  her  answer  that  she  signed  the 
note  sued  upon  as  surety  only,  she  is  entitled  to 
a  new  trial.    Whitley  v.  Hudson,  114  Ga.  668, 

40  S.  E.  838(8). 

■ 

Error  from  City  Court  of  Camilla ;  Ben  T. 
Burson,  Judge. 

Action  by  the  Crawford-Miller  Company 
against  W.  A.  Tilley  and  T.  Z.  Tilley.  Di- 
rected verdict  against  defendant  W.  A.  Til- 
ley for  full  amount  sued  for,  and  defendants 
bring  error.  Affirmed  as  to  defendant  W.  A. 
Tilley,  and  reversed  as  to  T.  Z.  Tilley. 

J.  J.  Hill,  of  Pelham,  forplaintUfs  in  error. 
H.  H.  Merry,  of  Pelham,  and  F.  A.  Hooper, 
of  Atlanta,  for  defendant  in  error. 

BROYLrES,  C.  J.  Judgment  affirmed  as  to 
W.  A.  Tilley;    reversed  as  to  T.  Z.  Tilley. 

BLOODWORTH,  J.,  concurs. 
LUKE,  J.,  disqualified. 


For  oth«r  oases  see  Mme  topic  sad  KBT- NUMBER  In  all  Ksy-Numbsred  Digests  an^  Indexes 
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(24  Qa.  App.  668) 

GROVES    v.    BIBB     SBWEB     PIPE    CO. 

(No*  9715.) 

(Court  of  Appeals  of  G^rgia,  Division  No.  1. 

Dec.  10, 1919.) 

« 

(ByUabu9  hv  the  Oaurt,) 

1.  Gabnishment  ^=>26,  158— Issxtb  on  tra- 

VSBSB  OF  ANSWER  OF  NOT  INDEBTED;  "LEQA- 
OT  OB  DZ8TBIBUTITX  SHABS"  NOT  INCLUDING 
LAND. 

On  the  travene  of  an  answer  of  ''not  in- 
debted/* filed  in  response  to  a  summons  of  gar- 
nishment, the  issue  is,  whether  the  garnishee 
had  at  the  time  of  service,  or  between  that  time 
and  the  date  of  his  answer,  assets  of  the  de- 
fendant in  his  hands. 

(a)  Under  the  answer  of  the  Supreme  0>urt 
to  the  certified  questions  in  this  case,  the  state- 
ment in  the  headnote  in  Mosely  ▼.  McGough, 
69  Ga.  748»  that  "on  the  traverse  of  an  answer 
of  not  indebted,  filed  in  response  to  a  summons 
of  garnishment,  the  issue  is  wheUier  the  gar- 
nishee had  at  the  time  of  service,  or  has  since 
had,  assets  of  the  defendant  in  his  hands,"  ia 
not  correct,  and  it  will  not  be  followed  as  a 
ruling  of  that  court. 

(b)  Nor  do  the  words  'legacy  or  distributive 
share,"  in  section  5304  of  the  avU  Code  1910, 
include  land,  or  any  interest  therein. 

2.  Gabnishhent  ^3»26— Realtt  ab  subject 

OF  BBMEDT;  "PBOPEftTT"  AS  INOLUDINQ 
LAND. 

There  is  no  statute  of  force  in  this  state 
making  the  process  of  garnishment  available  to 
a  creditor  who  seeks  to  subject  realty  of  his 
debtor  in  the  possession  of  .a  third  person  to  the 
payment  of  the  creditor's  debt. 

(a)  The  word  "property"  in  section  6272  of 
the  Civil  Code  of  1910  does  not  include  land. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Prop- 
erty.] 

3.  Denial  of  motion  fob  new  tbial. 

Applying  the  principles  of  law  stated  in  the 
preceding  notes  to  the  facts  of  the  instant  case, 
the  finding  in  favor  of  the  traverse  and  against 
the  answer  of  the  garnishee  was  contrary  to 
law  and  the  evidence,  and  the  court  erred  in 
overruling  the  general  grounds  of  the  motion 
for  a  new  triaL 

Error  from  City  Court  of  Macon;  Da 
Pont  Guerry,  Judge. 

Proceedings  between  M.  O.  Groves,  admin- 
istratrix, and  the  Bibb  Sewer  Pipe  Compa- 
ny. Judgment  for  the  Pipe  Company,  and 
the  administratrix  brings  error.  Judgment 
reversed  in  conformity  to  answers  to  certi- 
fied questions  (101  S.  E.  190). 

S.  B.  Hunter  and  H.  F.  Strohecker,  both 
of  Macon,  for  plaintiff  In  error. 

Hardeman,  Jones,  Park  &  Johnston  and 
Harry  S.  Strozier,  all  of  Macon,  for  defend- 
ant in  error. 


ATLANTA,  B.  A  A.  RT.  CO.  v.  MoRAJB  687 

(101  8.B.) 

BROYLES,  C.  J.  [1-3]  Certain  anestions 
involved  in  this  case  were  certifled  by  this 
court  to  the  Supreme  Court,  and  the  latter 
court,  In  answer  thereto,  ruled  substantially 
as  set  forth  In  the  first  and  second  head- 
notes,  supra.  For  an  elaboration  of  these 
notes,  see  the  full  <^inion  of  the  Supreme 
Court  In  Groves  v.  Bibb  Sewer  Pipe  Co., 
rendered  November  19,  1919,  101  S.  E.  190. 

Judgment  reversed. 


LUKE  and  BLOODWORTH,  JJ.,  concur. 


(24  Ga.  App.  537) 

ATLANTA,  B.  &  A.  RT.  CO.  v.  McBAE. 

(No.  10826.) 

(Court  of  Appeals  of  Georgia,  Division  Now  1. 

Dec.  9,  1919.) 

(SyUabuB  hy  the  Court,) 

1.  iNSTBUOnONS  ON  DAKAOEB. 

Under  the  pleadings  and  the  evidence,  the 
charge  of  the  court  is  not  subject  to  the  except 
tions,  made  in  several  of  the  special  grounds  of 
the  motion  for  a  new  trial,  that  it  submitted  to 
the  jury  an  incorrect  rule  for  measuring  the 
damages  and  failed  to  state  the  correct  rule  on 
that  subject. 

2.  Excessive  vebdiot. 

It  does  not  appear  that  the  verdict  is  exces- 
sive. 

3.  Appeal  and  ebbob  ^=»1(X)5(2)— Finding 
suppobted  bt  slight  evidsWce  appboved 

BT   tbial  OOUBT  NOT   BEVEBSIBLE. 

There  was  ample  evidence  to  authorise  the 
jury  to  find  that  the  plaintiff's  property  was 
destroyed  by  a  fire  caused  by  burning  sparks 
emitted  from  a  locomotive  of  the  defendant  com- 
pany. As  to  whether  the  company  was  negli- 
gent or  not,  the  great  preponderance  of  the  evi- 
dence was  in  its  favor;  but  there  was  some 
slight  evidence  which  authorized  the  jury  to 
find  that  the  presumption  of  the  defendant's 
negligence,  which  arose  upon  proof  that  the 
fire  was  occasioned  by  sparks  emitted  from  one 
of  its  engines,  had  not  been  completely  rebutted 
by  the  evidence  introduced  by  the  defendant. 
And  as  that  finding  was  approved  by  the  trial 
judge,  this  court  is  without  authority  to  inter- 
fere. 

Error  from  City  Court  of  Greenville;  H. 
H.  Revill,  Judge. 

Action  by  N.  W.  McRae  against  the  At- 
lanta, Birmingham  &  Atlantic  Railway  Com- 
pany. Judgment  for  plaintiff,  and  defend- 
ant brings  error.    Affirmed. 

Brandon  &  Hynds,  of  Atlanta,  McLaughlin 
&  Jones,  of  Greenville,  and  Hatton  Lovejoy, 
of  La  Grange,  for  plaintiff  in  error. 

N.  F.  Culpepper,  of  Greenville,  for  defend* 
ant  in  error. 

BROYLES,  C.  J.    Judgment  aflElrmed. 

LUKE  and  BLOODWORTH,  JJ.,  concur. 
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HAMMOND   T.  DIRECTOR  GENERAL  OF 
RAHJtOADS.    (No.  10574.) 

(Court  of  Appeals  oi  Georgia,  DiTiaion  No.  2. 

Dec.  23. 1919.) 

(Syllabua  hy  the  Court.) 
CauBTS   ^=991(1)— CousT  of  afpeials   will 

BEVESSB  JUDGMENT  OF  LOWBB  GOUBT  BASED 
ON  ITS  HOLDINQ  SUBSEQUENTLY  BEVEBSED 
BT  SUPBEUE  COXTBT. 

The  judgment  of  the  court  below  in  this 
case  haying  been  based  upon  the  decision  of 
this  court  in  Knight  y.  Sayannah  Electric  Co., 
20  Ga.  App.  314,  93  S.  E.  17,  and  the  princi- 
ple inyolyed  in  the  Knight  Case  haying  been 
oyerruled  by  the  recent  decision  of  the  Supreme 
Court  in  Central  of  Georgia  Ry.  Co.  y.  Moore, 
149  Ga.  — ,  101  S.  B.  608,  on  a  question  cer- 
tified to  it  by  this  court,  the  judgment  of  the 
court  below  in  the  instant  case,  sustaining  the 
demurrer  to  the  plaintiff's  petition,  must  be 
reyersed.  The  ruling  here  made  disposes  of  the 
only  question  argued  in  the  briefs  of  counsel. 

Error  from  Superior  Court,  Henry  Coun- 
ty; W.  E.  H.  Searcy,  Jr.,  Judge. 

Action  by  J.  J.  Hammond  against  the  Di- 
rector General  of  Railroads.  Judgment  for 
defendant  on  demurrer,  and  plaintiff  brings 
error.    Reversed. 

Reag&n  &  Reagan,  of  McDonough,  and 
Reuben  R..  Arnold,  of  Atlanta,  for  plaintiff 
in  error- 
Harris,  Harris  &  Witman,  of  Macon,  and 
Smith  &  Turner,  of  McDonough,  for  defend- 
ant in  error. 

JENKINS,  P.  J.    Judgment  reyersed. 

STEPHENS  and  SMITH,  JJ.,  concur. 


(24  Ga.  App.  e40) 

CENTRAL  OF  GEORGIA  RT.  00.  v.  BIBB 

BRICK  CO. 

BIBB  BRICK  CO.  y.  CENTRAL  OF  GEOR- 
GIA RY.  CO. 

(Nos.  10746^  10773.) 

(Court  of  Appeals  of  Georgia,  Diyision  No.  2. 

Dec.  23, 1919.) 

(SyUahua  hy  the  Court.) 
1.  Eminent  domain  ^=s>238(4)— Bond  not  be- 

QUIBED  on  appeal  FBOM  AWABD. 

"A  party  who  is  dissatisfied  with  the  award 
in  condemnation  proceedings  which  haye  been 
instituted  to  assess  the  damages  to  private  prop- 
erty taken  for  public  use,  and  who  desires  to 
appeal  from  the  decision  of  the  assessors  to 
the  superior  court,  is  not  required  to  giye  bond 
for  the  eventual  condemnation  money  as  in  case 
of  other  appeals."  Alderman  v.  Valdosta,  etc., 
R.  Co.,  9  Ga.  App.  526,  71  S.  E.  931. 


2. 'Eminent  domain  ^s»238(4)«-Appeal  kn- 
tebed  bt  attobnsys  fob  oondxmnob  suf- 
ficient. 

Where,  in  condemnation  proceedings  insti- 
tuted to  assess  the  damage  to  private  property 
taken  for  public  use,  the  ccmdemnor  desires  to 
appeal  from  Uie  decision  of  the  assessors  to  the 
superior  court,  an  appeal  entered  by  the  attor- 
neys at  law  for  the  condemnor  is  good  in  law. 
Civ.  Code,  1910,  $  4955. 

3.  EbBONEOUB  DISMlSaAL  OF  APPEAL. 

Under  the  above  rulings,  the  court  etred  in 
dismissing  the  appeal. 

Error  from  Superior  Court,  Bibb  County; 
H.  A.  Mathews,  Judge. 

Condemnation  proceeding  between  the  Cen- 
tral of  Georgia  Railway  Company  and  the 
Bibb  Brick  Company.  From  a  judgment  dis- 
missing an  appeal  from  decision  of  assessors 
to  superior  court,  the  former  brings  error 
and  the  latter  takes  a  cross-bill  of  excep- 
tlona  Reversed  on  main  bill  of  exceptions, 
and  aflSrmed  on  the  cross-bill. 

See,  also,  99  S.  E  126. 

T.  S.  Felder  and  R.  O.  Jordan,  both  of 
Macon,  for  plaintiff  In  error. 

Jno.  R.  L.  Smith,  Grady  0.  Harris,  and  Jno. 
P.  Ross,  all  of  Macon,  for  defendant  th  error. 

SMITH,  J.  Judgment  reversed  on  the 
main  bill  of  exceptions,  and  affirmed  on  the 
cross-bin. 

JENKINS,  P.  J.,  and  STEPHENS,  J^  con- 
cur. 


(24  Qs.  App.  635) 

BERNHARDT  t.  FEDERAL  TERRA  GOT- 
TA CO.  (No.  10582.) 

(Court  of  Appeals  of  Georgia,  Diyision  No.  2. 

Dec.  23,  1919.) 

(ByUabus  hy  the  Court) 
1.  Sales  <»»176(1),  179(3),  182(3)  —  Aoceft- 

ANCK  AFTEB  time   VJXED   FOB  DEUYBBT  NOT 
WAIVEB  OF  DAMAGES  FOB  DELAX. 

The  mere  acceptance  of  purchased  goods 
after  the  agreed  time  of  delivery  will  not  of  it- 
self, and  unaccompanied  by  attending  drcnm- 
stances  manifesting  such  an  intention  on  the 
part  of  the  buyer,  amount  to  a  waiyer  of  the 
resulting  damages  on  account  of  the  delay. 
Van  Winkle  y.  Wilkins,  81  Ga.  93,  7  S.  E.  644, 
12  Am.  St  Rep.  299  (7) ;  Poland  Paper  Co.  y. 
Foote  &  Dayies  Co.,  118  Ga.  458,  45  S.  E.  374 ; 
Tuttlo  y.  Stoyall,  134  Ga.  325,  329,  67  S.  E. 
806,  20  Ann.  Cas.  168;  Green  County  Oil  Co. 
y.  McCaw  Mfg.  Co.,  9  Ga.  App.  39,  70  S.  B. 
201.  See,  also,  Johnson  y.  North  Baltimore 
Bottle  Glass  Co.,  74  Kan.  762,  88  Pac.  52,  7 
L.  R.  A.  (N.  S.)  1114  and  note,  11  Ann.  Cas. 
505.  Where  the  seller  had  broken  the  terms 
of  the  contract  as  to  the  time  for  the  delivery 
of  the  goods,  and  the  buyer  offered  to  accept 
them  and  waive  all  damages  for  preyious  de- 
lays, on  the  express  condition  that  the  goods 
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be  delivered  on  a  specified  day,  sach  an  offer  |  sary  that  he  should  have  made  a  trip  to  Kew 


of  waiver  would  be  conditional  only,  and  wonid 
not  be  bindini:  on  the  bnyer  nntil  the  condi- 
tion had  been  complied  with.  Gude  v.  Bailey 
Co.,  4  Ga.  App.  226,  61  S.  E.  135;  Georgia 
Oieosoting  Go.  v.  Mcintosh  Land  &  Timber 
Ck).,  28  Ga.  App.  561,  99  S.  E.  166;  Alabama 
-Construction  Go.  v.  Continental  Car  Co.,  131 
Ga.  865,  62  S.  E.  160  (8).  Thus,  the  phiintiff 
in  this  case  having  failed  to  deliver  the  goods 
on  the  day  named  in  the  offer  to  waive,  but 
having  delivered  only  a  portion  thereof  on  the 
day  following  that  specified,  it  cannot  be  said 
as  a  matter  of  law  that  the  acceptance  by  the 
buyer  of  the  delivery  of  the  portion  thus  made 
was  a  waiver  of  damages  resulting  from  the 
original  breach.  Anything  said  In  Hollister  v. 
Bluthenthal,  9  Ga.  App.  176,  70  S.  E.  970  (8). 
in  conflict  with  the  ruling  here  made,  must  yield 
to  the  decisions  of  the  Supreme  Court  and 
the  former  decisions  of  this  court  above  cited. 

2.  DA1CAQK8  ^s»77,  150— PUBA  OONSTBinSD  TO 
flBTT  UP  PBNALTT  AND  NOT  ZJQUIDATBD  DAM- 
AGES. 

Where  the  parties  to  a  contract  mutually 
•agree  therein  that,  in  case  one  of  them  fails  or 
refuses  to  comply  with  the  terms  thereof,  he 
shall  pay  to  the  other  a  stated  sum  of  money 
which  is  reasonable  in  amount,  and  it  appears, 
from  the  proper  construction  of  the  entire  con- 
tract, that  the  actual  damages  resulting  from 
a  breach  thereof  were  the  sobject'-matter  of 
^calculation  and  adjustment  between  the  par- 
ties, and  that  the  sum  thus  specified  was  really 
intended  by  the  parties  as  actual  compensation 
and  not  as  a  mere  deterring  penalty,  the  law 
will  enforce  the  contract  as  made,  according 
to  its  true  intent  and  purpose,  even  regardless 
of  any  mere  descriptive  name  by  which  the 
parties  may  have  designated  such  sum  in  the 
<*ontract  Allison  v.  Dunwoody,  100  Ga.  51, 
28  S.  E.  651;  Heard  v.  Dooly  County,  101  Ga. 
^9,  28  S.  E.  986;  Florence  Wagon  Works  v. 
Salmon,  8  Ga.  App.  199,  68  S.  B.  866.  But 
in  this  case,  although  the  defendant  contrac- 
tor by  amendment  sets  up  that  the  sum  pro- 
vided for  by  his  contract  with  the  owner  as  a 
penalty  for  delay  does  in  point  of  fact  represent 
the  actual  rental  value  of  the  property,  and 
while  such  an  allegation  would  be  proper  and 
perhaps  a  necessary  one  in  order  for  such  a 
contract  for  liquidated  damages  to  bind  the 
plaintiff,  still  the  amendments  nowhere  nor  in 
any  way  undertake  to  strike  the  several  differ- 
ent averments  contained  in  the  original  plea, 
wherein  the  sum  provided  for  in  the  contract 
with  the  owner  was  plainly  sued  for  as,  and  in 
terms,  repeatedly  stated  to  be,  a  penalty;  nor 
do  the  amendments  show  that  the  sum  still  sued 
for  as  a  penalty  was  arrived  at  and  agreed  upon 
by  the  contractor  and  owner  as  liquidated  dam- 
ages representing  the  actual  rental  value;  nor 
is  there  any  allegation  that  snch  sum  had  been 
paid  hf  the  contractor  to  the  owner.  The  trial 
court  therefore  did  not  err  in  construing  the 
plea  as  seeking  to  enforce  an. illegal  penalty 
as  to  this  portion  of  the  defendant's  daim. 

3.  Dakaoes  ^=:»14S— Plba  of  bzpsnss^  as 

DAMAGES  INSUFFICIENT. 

It  not  being  alleged  in  the  defendant's  plea 
why  or  wherein  it  was  for  any  reason  neces- 


York  by  reasoA  of  the  plaintiff's  fkSure  to  de- 
liver the  purchased  building  material  within 
the  agreed  time,  it  does  not  appear  that  such 
expenses  set  up  as  damages  directly  or  logically 
resulted  from  the  delay  on  the  part  of  the  plain- 
tiff. The  trial  judge  did  not  err  in  treating 
them  as  an  improper  charge^  Harrell  v.  Soutii* 
em  By.  Co.,  14  Ga.  App.  451,  81  S.  B.  384. 

4.  Dahaqes  ^=»62(4)  —  PzxADiNo  «=3»207  — 
Set-off  and  oountebcuom  «=»28(2)--Sx7N- 

DAY  ^=»19(l)^M01iTGAGB  DAKAOES ;  SET-OFF 
FOB  FLAINTIFT'S  BBBAOH  OF  OONTBAOT  SITED 
ON. 

Where  by  breach  of  contract  one  is  injured, 
he  is  bound  to  lessen  the  damage  as  far  as 
practicable  by  the  use  of  ordinary  care  and  dil- 
igence. Thus,  expenses  reasonably  and  neces- 
sarily incurred  for  such  a  purpose  by  the  con- 
tractor, and  made  necessary  by  reason  of  the 
breach  of  plaintiff  in  failing  to  furnish  the  ma- 
terial according  to  its  contract,  may  properly 
be  pleaded  in  defense  to  an  action  on  the  con- 
tract by  the  plaintiff.  Civil  Code  1910,  (  4398 ; 
Gore  V.  Halsby,  110  Ga.  893^  36  S.  E.  815 
(2).  It  appearing  from  the  plea  that  the  plain- 
tiff had  knowledge  of  the  terms  of  the  contract 
between  the  contractor  and  the  owner,  under 
which  the  contractor  had  agreed  to  complete  the 
work  by  a  specified  time,  it  was  proper  for  the 
contractor  to  set  up  against  the  idahitiff*s  suit 
certain  alleged  extra  necessary  and  reasonable 
sums  actually  expended  by  him  in  bis  effort  tq 
reduce  the  damages  for  delay  to  which  the  own- 
er, under  the  law,  would  be  entitled.  Wheth- 
er or  not  such  alleged  sums  were  reasonable 
and  proper  would  be  a  question  for  the  jury  to 
determine.  The  court  therefore  erred  in  strik- 
ing this  portion  of  the  plea. 

(a)  While  a  part  of  the  extra  expense  alleged 
to  have  been  thus  incurred  was  for  extra  priced 
labor  performed  on  Sunday,  which  was  iUegal, 
and  for  which  the  defendant  could  not  recover 
(Williams  v.  Allison,  10  Ga.  App.  840,  74  8. 
E.  442),  the  disallowing  of  such  illegal  por- 
tion of  tiie  claim  was  matter  for  special  and  not 
general  demurrer.  Gould  t.  Atlanta,  60  Ga. 
164 ;  Munnerlyn  v.  Augusta  Bank,  88  Ga.  333, 
14  S«  E.  554,  30  Am.  St  Rep.  159,  389 ;  Har* 
ris  County  v.  Brady,  116  Ga.  767,  42  S.  E.  71. 
For  the  reason  stated  in  this  paragraph,  the 
judgment  of  the  trial  court  in  striking  the  en- 
tire plea  on  general  demurrer  is  reversed. 

Error  from  Superior  Court,  Pulton  Coun- 
ty; J.  T.  Pendleton,  Judge. 

Action  by  the  F^eral  Terra  Cotta  Com- 
pany against  C.  W.  Bernhardt  Entire  plea 
stricken  on  general  demurrer,  and  defiendant 
brings  error.    Reversed. 

Wm.  A.  Fuller  and  Trontman  &  Trontman, 
all  of  Atlanta,  for  plaintiff  in  error. 

Mayson  &  Johnson,  of  Atlanta,  f6r  defend- 
ant in  error. 

JENKINS,  P.  J.    Reversed. 

STEPHENS  and  SMITH,  JJ.,  concur. 
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(24  Ga.  App.  528) 

WESTCHESTER  FHIE  INS.  CO.  ▼.  BELL. 

(No.  10586.) 

(Court  of  Appeals  of  Georgia,  Diyiaion  No.  1. 

Dec.  9,  1919.) 

(8vUaJm$  hy  the  Court.) 

Insxtsancb  ^3»421— Liabclitt  fob  dauaoe  to 
pbopsbtt  fbom  dtnamitino  to  stop  oon- 
flaobation. 

Bell  brought  suit  in  the  municipal  court  of 
Atlanta  against  the  insurance  company,  alleg- 
ing that  the  defendant  had  issued  a  fire  insur- 
ance policy  on  a  certain  building;  that  after 
the  issuance  of  the  policy  a  great  conflagra- 
tion broke  out  in  the  city  of  Atlanta,  which 
spread  over  a  vast  area  and  threatened  to  de- 
stroy the  whole  city;  that  the  fire  became  so 
great  as  to  get  beyond  the  control  of  the  fire 
department  of  the  city,  and,  in  order  to  stop 
the  conflagration  and  preyent  its  further  prog- 
ress, it  became  necessary  for  the  fire  depart- 
ment to  resort  to  the  use  of  dynamite  to  blow 
up  the  buildings  in  the  path  of  the  fire  and  pre- 
vent the  total  destruction  of  all  buildings  be- 
yond those  so  blown  up,  and  in  the  execution 
of  this  necessary  plan  the  fire  department  plac- 
ed a  charge  of  dynamite  in  a  building  near  the 
house  of  the  plaintiff,  and  between  the  said 
house  and  the  approaching  conflagration;  that 
the  explosion  of  said  charge  of  dynamite  pro- 
duced such  a  concussion  in  and  against  said 
house  so  insured  as  to  break  window  losses 
and  destroy  plastering.  The  plaintiff  sought 
to  recover  the  cost  of  repairing  the  damage. 
The  plaintiff  obtained  judgment  for  the  amount 
sued  for;  certiorari  was  sued  out  by  the  de- 
fendant, the  certiorari  was  overruled,  and  the 
defendant  excepted. 

The  insurance  company  urges  the  following 
part  of  the  insurance  contract  as  a  complete 
defense  to  the  action,  to  wit:  "This  company 
shall  not  be  liable  for  loss  caused  directly  or  in- 
directly by  invasion,  insurrection,  riot,  civO 
war  or  commotion,  or  military  or  usurped  pow- 
er, or  by  order  of  any  civil  authority,  or  by 
theft,  or  by  neglect  of  the  insured  to  use  all 
reasonable  means  to  save  and  preserve  tiie 
property  at  and  after  a  fire,  or  when  the  prop- 
erty is  endangered  by  fire  in  neighboring  prem- 
ises, or  (unless  fire  ensues,  and,  in  that  event, 
for  the  damage  by  fire  only)  by  explosion  of 
any  kind,  or  lightning,  but  liability  for  direct 
damage  by  lightning  may  be  assumed  by  spe- 
cific agreement  hereon."  The  only  question 
presented  for  consideration  necessarily  is 
whether  the  explosion  in  an  adjoining  building, 
placed  in  the  manner  in  which  it  was  and  for 
the  purposes  for  which  it  was  so  placed,  is 
such  an  explosion  as  it  is  expressly  contracted 
that  the  company  would  not  be  liable  for.  We 
have  examined  the  authorities  that  may  be  used 
as  precedent  for  holding  that  such  an  explo- 
sion as  occurred  in  this  case  is  specially  ex- 
cepted by  the  contract.  We  are  convinced  that 
the  explosion  contemplated  in  the  contract  here 
is  an  explosion  resultant  from  accident  or  from 
the  fire  itself.  The  CivU  Code  1910,  i  2476, 
provides  that:  "A  loss  or  injury  may  occur 
from  fire  without  the  actual  burning  of  the  ar- 
ticles or  property;  as,  a  house  blown  up  to  stop 


a  conflagration,  or  goods  removed  in  imminent 
danger,  or  damage  by  water  used  to  extinguiflh 
the  flames."  The  present  contract  of  insor- 
ance  must  be  construed  in  the  light  of  this  sec- 
tion. When  the  dynamite  was  placed  under  a 
nearby  building,  with  the  intent  of  destrojing 
it  for  the  purpose  of  arresting  the  conflagra- 
tion, and  the  charge  was  of  sufficient  force  not 
ODly  to  blow  the  building  up  under  which  it 
was  placed,  but  to  injure  other  buildings,  the 
liability  of  the  insurance  company  extended  to 
the  other  buildings,  upon  which  it  carried  a  pol- 
icy of  insurance,  just  the  same  as  its  liability 
would  have  arisen  if  the  policy  in  this  case  had 
covered  the  building  under  which  the  charge 
of  dynamite  was  so  placed.  The  judge  of  the 
superior  court  did  not  err  in  overruling  the 
certiorari  of  the  insurance  company. 

Error  from  Superior  Ck>urt,  Fulton  Coun- 
ty ;  Geo.  L.  Bell,  Judge. 

Action  by  B.  F.  Bell,  administrator,  against 
the  Westchester  Fire  Insurance  Company. 
Judgment  for  plaintiff,  a  certiorari  was  over- 
ruled, and  defendant  brings  error.    Afl9nned. 

King  &  Spalding  and  Daniel  MacDoogald, 
all  of  Atlanta,  for  plaintiff  in  error. 

McElreatb  &  Scott,  of  Atlanta,  for  defend- 
ant in  error.  . 

LUKE,  J.    Judgment  affirmed. 

BROTLBS,  a  J.,  and  BLOODWOBTH,  J., 
concur. 


(24  Ga.  App.  542) 

WILLIAMSON  T.  DONALSONYILLB  OIL 
MILL.     (No.  10844.) 

(Court  of  Appeals  of  Georgia,  Division  No.  L 

Dec  9, 1919.) 

(Byllahus  hy  the  Court.) 
Masteb   and    esBVANT    ^s»260(3) — ^Pktition 

SHOWING  ASSITUPTION  OF  BISK  WHX  BB  DIS- 
laSSBD    ON  '  GENEBAL   DEMUBBEB. 

This  was  a  suit  for  damages  for  the  homi- 
cide of  the  plaintiff's  husband,  who  was  at  his 
death  an  employd  of  the  defendant  corpora- 
tion.  The  alleged  negligence  of  the  defendant 
consisted  in  not  furnishing  the  deceased  a  safe 
place  in  which  to  work.  The  petition,  con- 
strued most  strongly  against  the  plaintilfr 
shows  that  the  plaintiffs  husband  had  at  least 
equal  means  with  the  defendant  of  knowing  that 
the  place  in  which  he  worked  was  unsafe,  and 
that  he  voluntarily  continued,  and  without  ob- 
jection, in  the  master's  service.  It  follows  that 
it  was  not  error  to  dismiss  the  petition  on  gen- 
eral demurrer. 

Error  from  Superior  Court,  Decatur  Coun- 
ty; W.  M  Harrell,  Judge. 

Action  by  P.  D.  Williamson  against  the 
Donalsonville  Oil  Mill.  Petition  dismissed 
on  general  demurrer,  and  plaintiff  brings  er- 
ror.   Affirmed. 


^=9For  other  c&set  see  tame  topic  and  KBY-NUMBER  In  all  Key-Numbered  Digests  and  Indexes 
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John  B.  Wilson  and  T.  S.  Hawes,  both  of 
Balnbridge,  for  plaintiff  in  error. 

E.  K.  Wilcox,  of  Yaldosta,  and  Bi.  E. 
O'Neal,  of  Bainbridge,  for  defendant  in  error. 


BBOYLES»  0.  J.    Judgment  affirmed. 
LUKE  and  BLOODWOBTH,  JJ..  concur. 


<24  Qa.  App.  686) 

HT7BST  T.  GOI/DSTBIN  BBOS.    (No.  10678w) 

<Court  of  Appeals  of  Georgia,  Diyision  No.  1. 

Dec  11,  1919.) 

(SyUabus  hy  the  Court.) 

1.  VSNDOB  AND  PUBCHASEB  ^3»176—No  AP- 
POBTIONMSNT  ON  DBFIOISNCT  IN  ACBEAQK  IN 
ABSENCE  OF  VBAITD  OP  YENDOB. 

* 'Where  land  la  bargained  by  the  tract,  a 
deficiency  in  the  acreage  cannot  be  apportioned, 
unless  the  purchaser  can  show  that  actual  fraud 
was  perpetrated  by  the  Tender."  Parker  y. 
Roberts,  19  Ga.  App.  270,  91  S.  E.  345,  and 
cases  cited. 

(a)  ''Where,  in  a  siut  on  a  note  for  the  pur- 
chase money  of  land  so  conyeyed,  the  maker 
of  the  note  undertakes  to  haye  an  alleged  defi- 
ciency in  acreage  apportioned  in  the  amount  of 
the  recoyery,  but  does  not  allege  and  proYe 
actual  fraud  on  the  part  of  the  yendor,«  the 
plaintiff  is  entitled  to  a  judgment  in  the  whole 
amount  ol  the  note  sued  on."  Parker  y.  Rob- 
erts, supra.  See,  also,  Estes  y.  Odum^  91  Ga. 
600,  18  S.  E.  855. 

(b)  In  the  instant  case,  whUe  the  purchaser 
of  tiie  land  alleged  actual  fraud  on  the  part  of 
the  yendor,  the  eyidence  authorized  the  Jury  to 
find  to  the  contrary. 

2.  SXTFFICISNOT   OP  XyiDBNOB. 

There  was  eyidence  to  authorize  the  yerdict, 
which  has  been  approyed  by  the  trial  judge,  and 
for  no  reason  assigned  was  it  error  to  orerrule 
the  motion  for  a  new  trial. 

Error  from  Superior  CJourt,  Haralson 
County;    F.  A.  Irwin,  Judge. 

Proceeding  between  A.  A.  Hurst  and  Gold- 
stein Bros.  A  judgment  in  fayor  of  Gold- 
stein Bros.,  was  rendered*  a  new  trial  was 
denied,  and  Hurst  brings  error.     Affirmed. 

Edwards  &  Edwards,  of  Buchanan,  for 
plaintiff  in  error. 

I.  N.  Cheney,  of  Bremen,  Hatton  Lovejoy, 
of  La  Grange,  and  Griffith  &  Matthews,  of 
BuchHuan,  for  defendants  in  error. 

LUKE,  J.    Judgment  affirmed* 


691 


(24  aa.  App.  686) 
WALKER  T.  STATE.     (No.  10606.) 


(Court  of  Appeals  of  Georgia,  Diyision  No.  1. 

Dec.  9,  1919.) 


BROYLES,  a  J.,  and  BLOODWORTH,  1 
concur. 


•f 


(ByUabuM  hy  the  Court.) 

JUDGXS  ^a»30— JtTDOB  OT  SUPKBIOB  OOUSIS 
MAT  ON  INyiTATZON  PBBSIOK  IK  ANT  COUN- 
TT   OF  STATE. 

The  Jurisdiction  of  the  Judges  of  the  supe- 
rior courts  is  coeztensiye  with  the  limits  of  the 
state.  One  superior  court  Judge  may,  upon  the 
inyitation  of  another,  preside  in  any  county  of 
tbe  state.  Accordingly,  where  the  Judge  of  the 
superior  courts  of  the  Southern  drcnit  was  re- 
quested by  one  of  the  Judges  of  the  superior 
court  of  Fulton  county  to  preside  in  the  court 
presided  oyer  by  him,  a  plea  of  guilty  to  an  in- 
dictment, and  the  sentence  upon  such  plea,  will 
not  be  set  aside  and  treated  as  a  nullity  on  mo- 
tion of  the  defendant  upon  the  ground  that  the 
inyited  Judge  was  without  authority  of  law  to 
preside  in  that  court  or  that  such  court  was 
being  held  contrary  to  law  and  without  au- 
thority of  law.  See  Park's  Ann.  Code,  {8  480^ 
4869;  Bone  y.  State,  86  Ga.  108,  12  S.  E.  205 
(2);  Surge  ▼.  Biangum,  134  Ga.  307,  67  S.  E. 
857;  Pendergrass  y.  Duke,  144  Ga.  839,  88 
S.  E.  198.  For  no  reason  assigned  was  it  er- 
ror to  oyerrule  the  motion. 

Error  from  Superior  Court,  Fulton  County; 
Jno.  D.  Humphries,  Judge. 

Proceeding  between  the  State  and  William 
Walker,  and  from  the  Judgment  and  the 
denial  of  his  motion  for  a  new  trial.  Walker 
brings  error.    Affirmed. 

S.  0.  Crane  and  Claud  D.  Rowe,  both  of 
Atlanta,  for  plaintiff  in  error. 

John  A.  Boykin,  Sol.  Gen.,  and  E.  A.  Ste- 
phens, both  of  Atlanta,  for  the  State. 

LUKE,  J.    Judgment  affirmed. 

BROTLES,  C.  J.t  and  BLOODWORTH,  J., 
concur. 


(24  Ga.  App.  643) 

WRIGHT  y.  STATE.    (No.  10926.) 

(Court  of  Appeals  of  Georgia  Diyision  No.  1» 

Dec  9,  1919.) 

(ByUabue  hy  the  Court.) 

1.  Cbiuinal  law  ^=9821(1),  1064(1)— Spboiai. 
obound  or  motion  fob  nsw  tbial  icust  bb 
oomplbtb  in  itsblp. 

Under  repeated  rulings  of  the  Supreme 
0}urt  and  of  this  court,  a  special  ground  of  a 
motion  for  a  new  trial  must  be  complete  within 
itself,  and  it  will  not  be  considered  by  the  re- 
yiewing  court,  when,  in  order  to  determine 
whether  the  assignment  of  error  ther^n  is  weU 
taken,  it  is  necessary  to  refer  to  the  brief  of 
the  eyidence,  or  to  some  other  portion  of  the 
record.  Under  this  ruling,  the  first  two  spe- 
cial grounds  of  the  motion  for  a  new  trial  can- 
not be  considered. 


^=9For  other  cases  see  same  topic  and  KEy-NU&iBBR  in  all  Key-Numbered  Digests  and  Indexes 
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2.  Criminal   law   «=5>1172(1)— Inadvebtent 

CHASGB  Afl  TO  TIME  OF  OFFENSE  HABMLEfiS. 

The  defendant  was  indicted  in  June,  1919, 
for  a  misdemeanor,  and  was  charged  with  hav- 
ing, controlling,  and  possessing  intoxicating 
liqnors  on  the  10th  day  of  May,  1919.  The 
statute  of  limitations  for  a  misdemeanor  being 
only  two  years,  the  inadvertent  charge  of  the 
cfonrt,  that  if  the  jury  believed  beyond  a  rea- 
sonable doubt  that  the  offense  as  charged  in 
the  indictment  was  committed  at  any  time  aft- 
er the  1st  day  of  May,  1917,  and  prior  to  the 
date  of  the  finding  of  the  indictment,  that  would 
be  sufficient  proof  of  the  allegation  in  the  in- 
dictment as  to  the  particular  date  upon  which 
the  offense  was  committed,  was  error,  but  was 
harmless,  since  the  proof  showed  that  the  charge 
against  the  defendant  was  based  entirely  upon 
a  single  transaction  which  occurred  in  May, 
1919.  See,  in  this  connection,  Adams  v.  State^ 
22  QsL.  App.  252,  95  &  B.  877  (2). 

8.  Motion  fob  new  tbiai.. 

There  was  ample  evidence  to  support  the 
verdict,  and  the  court  did  not  err  in  overruling 
the  motion  for  a  new  trial. 

Error  from  Superior  Court,  Dekalb  Coun- 
ty; C.  W.  Smith,  Judge. 

J.  W.  Wright  was  convicted  of  possessing 
intoxicating  liquors,  and  be  brings  error.  Af- 
firmed. 

C.  E.  Buchanan,  of  Atlanta,  for  plaintiff  in 
error. 

Geo.  M.  Napier,  SoL  Gen.,  of  Atlanta,  for 
the  State. 

BROYI/BS,  a  J.  .  Judgment  afllrmed. 

LUKE  and  BLOODWOBTH,  JJ.,  concur. 


(24  Qa.  App.  556) 

SHANEYFBLT  v.  STATE.    (No.  10987.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

Dec.  9,  1919.) 

(ByUahus  ly  the  Court.) 

1.  Bttbolabt  ^s:»41(4)— Etidxnob  suffigisnt 
to  show  bbeakino  and  entebino. 

The  evidence  in  this  case  shows  that  cer- 
tain goods  were  in  the  store  of  the  prosecutor 
on  Friday  night  and  were  gone  Saturday  morn- 
ing when  he  opened  his  store.  The  prosecutor 
swore  that  "the  only  way  the  party  who  got 
the  goods  could  have  entered  the  store  was  to 
either  prize  open  or  unlock  the  door.  There 
was  nothing  broken  about  the  door.  It  was 
one  of  these  double  doors,  having  a  little  catch 
at  the  top  and  at  the  bottom,  and  when  I 
locked  the  door  on  Friday  night  before,  the 
little  catch  at  the  bottom  evidently  did  not 
catch,  as,  upon  examination  of  it  Saturday, 
I  found  that  little  catch  full  of  dirt  or  sand, 
and  in  that  condition  one  could  easily  prize  the 
door  open.    I  tried  this  on  Saturday  and  found 


it  could  be  prized  open  in  this  condition,  and 
in  the  manner  stated.  I  know  I  had  fastened 
the  door  securely  on  the  night  before.  The  win- 
dows to  the  store  were  all  nailed  down,  and 
were  the  next  morning  when  I  entered  the 
store."  Under  the  ruling  of  the  Supreme  Court 
in  the  case  of  Humphries,  alias,  Davis,  v.  Sute, 
149  Ga.  — ^  100  S.  E.  637,  this  evidence  was 
sufficient  to  show  a  breaking  and  entering.  In 
the  Humphries  Case  the  Supreme  Court  differ- 
entiates the  case  of  Lester  v.  State,  106  6a. 
371,  32  S.  E.  335,  relied  on  by  the  plaintiff  in 
error,  from  such  cases  as  this  one,  and  says 
that  "an  examination  of  the  record  in  the  case- 
just  referred  to  discloses  that  certain  material 
facts  do  not  appear  in  the  official  report  of 
that  case;  but*  when  those  facts  are  consider- 
ed,  the  ruling  made  by  the  court  was  undoubt- 
edly correct." 

2.  BxTBOLAST  ^=»42(1)— Finding   of  stolen 

PBOPEBTT  IN   defendant's  POSSESSION  JUS- 
TIFYING INFEBENCB  OF  GUILT. 

The  goods  found  in  the  possession  of  the 
defendant  were  positively  identified  as  the 
goods  taken  from  the  store  of  the  prosecutor 
on  the  night  of  the  burglary  and  we  cannot  say 
that  the  jury  was  not  authorused  to  infer  the 
guilt  of  the  accused  from  the  possession  of 
the  stolen  articles,  though  several  weeks  had 
elapsed  between  the  date  of  the  burglary  and 
the  time  the  goods  were  foimd  in  the  possession, 
of  the  defendant. 

3.  NeGESSITT    OF   OHABGING    ON    CIBCUMSTAN- 
TIAL  XVIDBNOB. 

When  all  the  facts  of  the  case  and  the  eii* 
dre  charge  are  considered,  there  was  no  error,, 
in  the  absence  of  a  pertinent,  legal,  and  time- 
ly written  request,  for  the  Judge  to  fail  to- 
charge  on  circumstantial  evidence.  See^  in  this 
connection.  Bush  v.  State,  23  Ga.  App.  126,  9T 
S.  E.  554. 

4.  SUFFICIXNOT  OF  XVIDXNCB  AB  TO  AUBI. 

The  evidence  on  the  question  of  alibi  is  un- 
certain and  indefinite.  Not  one  of  the  witness 
es  who  swore  in  reference  thereto  fixed  ab- 
solutely and  without  equivocation  the  time  of 
the  alleged  absence  from  the  locality  of  the  de- 
fendant as  the  night  of  the  burglary.  The  jury 
are  the  final  arbiters  on  questions  of  fact.  They 
have  found  against  the  defendant  on  the  ques- 
tion of  alibi,  and  there  is  evidence  sufildent 
to  support  the  verdict,  and,  no  error  of  law 
having  been  pointed  out,  the  judgment  must  be 
affirmed. 

Error  from  Superior  Court,  Floyd  Oounty; 
Moses  Wright,  Judge. 

W.  R.  Shaneyfelt  was  convicted  of  an  of- 
fense, and  he  brings  error.    Affinued. 

•  W.  B.  Mebane,  of  Rome,  for  plaintUf  in 
error. 

G.  H.  Porter,  SoL  Gen.,  of  Rome,  for  tlio 
State. 

BLOODWORTH,  J.    Afilrmed* 

BROYLES,  a  J.,  and  LUKE,  J.,  concur. 


^ssFor  other  cases  see  same  topic  and  KBT-NUMBBR  in  all  Key-Numbered  Digests  and  Indexes 
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aw  N.  C.  18) 

SALISBURY  &  S.  BY.  CO.  et  aL  ▼.  SOUTH- 
ERN POWER  CO.    (No.  386.) 

(Supreme  Oonrt  of  North  Carolina.    Dec.  20, 

1919.) 

1.  PucADiNo   ^s>214(1)-'Advissiok.  by   ds- 

MXJBBEB  ORE  TEZTtJS. 

A   demurrer  ore   tenus  admits  all   of  the 
allegations  of  the  complaint. 

2.  Pleading  ^=»d4(3)— Pbesuhftions  ok  db« 


SALISBURY  &  S.  RY.  00.  v.  SOUTHERN  POWER  CO.  593 

(101  8.B.> 

9.  EuscTRiciTT  ^=»ll— Retail  bt  patron  at 

EXOESSITK  PBGJIT  WILL  NOT  AUTHORIZE  DIS- 
CBUONATION. 

That  a  purchaser  of  current  from  a  hydro- 
diectric  company  which  had  a  practical  monop- 
oly of  water  power  retailed  it  at  an  ezcesBiye 
profit  will  not  jostily  the  company  in  discrimi- 
nating against  the  purchaser. 

10.  Mandamus  ^=»172— Pbooeedino  to  dis- 
.  0ontinx7e  disobiianation  not  one  to  fix 

BATES. 

A  proceeding  to  compel  a  hydroelectric  com- 
pany to  cease  discriminating  against  petitioner, 
from  which  it  had  attempted  to  exact  a  higher 
rate  than  others,  is  not  a  proceeding  to  fix 
reasonable  rates. 

Allen  and  Walker,  JJ.,  dissenting. 


Every  reasonable  intendment  and  presnmp- 
Hon  must  be  made  in  favor  of  a  pleading  at- 
tacked by  demurrer. 


8.  Electricity  ^=>11— Duty  of  publio  util- 
itibs  not  to  discriminate. 

A  hydroelectric  company,  which  was  a  pub- 
lic utility  •  engaged  in  the  sale  of  electric  cur- 
rent, should  not  be  allowed  to  discriminate  be- 
tween customers. 

4.  Eleotbicitt     ^=»11— Right    or    publio 

UTILITT  to  DISCRIMINATB  BETWEEN  CUSTOM- 
ERS. 

Where  a  hydroelectric  company  induced  peti- 
tioner, another  electric  company  chartered  to 
retail  current,  to  abandon  its  steam  plant  for 
generating  current  and  to  buy  current  from  the 
hydroelectric  company,  such  hydroelectric  com- 
pany became  a  public  utility  in  the  sale  of  cnr- 
r^t  for  distribution  by  others,  and  cannot  jus- 
ti£j  an  attempted  discrimination  against  peti- 
tioner on  the  ground  that  both  petitioner  and 
itself  were  chartered  to  generate  current,  etc 

6.  EuBCTRicrrr  ^s>ll— Dibobimination  not 
pbrmissibis  on  claim  or  bight  to  sblbot 

CUSTOMERS. 

A  puUic  utility,  as  a  hydroelectric  company 
having  almost  a  monoply  of  water  power,  can- 
not discriminate  against  individuals  or  users  of 
electric  current  on  the  ground  that  it  has  a 
right  to  select  its  customers. 

6.  Eleotbicitt    ^=»11— Reliet    bt    ooubts 

AGAINST  discrimination. 

Where  a  hydroelectric  company,  which  had 
practically  a  monopoly  of  water  power,  attempt- 
ed to  discriminate  between  customers,  the  courts 
ean  give  relief;  it  being  a  simple  matter  to 
compel  the  electric  company  to  charge  to  all 
customers  the  lowest  rate  extended  to  any. 

7.  Electricitt  ^=»11— Right  to  discbimi- 
natb  and  select  customers. 

A  hydroelectric  company,  which  by  the  ex- 
ercise of  the  rights  of  eminent  domain,  etc, 
brought  itself  within  the  statutes  applicable  to 
public  utilities,  cannot  discriminate  against  cus- 
tometfL 

8.  Mandamus  ^s»134— Prevention  or  dis- 
crimination bt  electric  company;  rem- 
edy. 

Mandamus  is  the  proper  remedy  to  compel 
a  hydroelectric  company  to  abandon  practices 
of  discrimination  between  customers  and  fur- 
nish to  petitioner  currents  at  the  same  rates  fur- 
nished to  other  customers. 


Appeal  from  Superior  Court,  Guilford 
County ;  Shaw,  Judge. 

Petition  by  the  Salisbury  &  Spencer  Rail- 
way Company  and  the  North  Carolina  Pub- 
lic Service  Company  for  a  writ  of  mandamus 
against  the-  Southern  Power  Company.  A 
demurrer  to  the  petition  was  overruled,  and 
defendant  appeals.    Affirmed. 

This  was  a  mandamus  against  the  South- 
em  Power  Company,  to  compel  it  to  con- 
tinue to  furnish  electric  current  from  its 
substation  at  Salisbury  to  the  plaintiffs  for 
the  use  and  benefit  of  Salisbury,  Spencer, 
and  Ebst  Spencer  and  the  inhabitants  there- 
of, and  for  operation  of  the  electric  street 
car  system,  as  theretofore  furnished,  and  to 
compel  said  Southern  Power  Company  to 
furnish  such  service  power  and  current,  and 
vrlthout  discrimination  in  favor  of  others 
for  like,  service,  under  the  same  or  substan- 
tially similar  conditions.  The  Southern  Pow- 
er Company  answered,  and  in  addition  de- 
murred ore  tenus  to  the  complaint,  alleging: 
(1)  That  the  court  has  no  Jurisdiction  to  com- 
pel it  to  furnish  electric  current  and  power 
from  its  substation  at  Salisbury  to  the 
plaintiff  for  the  purpose  set  forth  in  the  com- 
plaint; and  (2)  that  the  court  has  no  power 
or  jurisdiction  to  require  the  defendant  to 
famish  power  at  a  uniform  rate  without  dis- 
crimination against  the  plaintiffs.  The  court 
held  that  it  had  jurisdiction  to  pass  upon  and 
determine  the  matters  set  out  in  the  com- 
plaint, and  that  the  complaint  states  a  good 
cause  of  action. 

The  complaint  avers  that  the  plaintiff  Sal- 
isbury &  Spencer  Railroad  Company  is  a 
public  service  corporation,  under  the  laws 
of  this  state,  which  operates  a  street  railway,^ 
electric  light,  and  gas  plant  im  Salisbury, 
Spencer,  and  East  Spencer,  its  franchise 
rights  being  granted  by  those  cities  to  oper- 
ate the  street  railway  by  electricity  and  to 
furnish  electric  current  for  the  public  light- 
ing of  said  cities  and  to  the  inhabitants  of 
the  same  for  domestic  and  power  purposes. 
On  January  11,  1912,  it  leased  all  of  its 
rights  and   property  to  its  coplaintiff  the 
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North  Carolina  Pablic  Service  Company  for 
a  period  of  50  years.  The  latter  company  is 
a  public  service  corporation  chartered  nnder 
the  laws  of  this  state,  with  its  principal  of- 
fices in  Greensboro,  and  it  owns  a  large  part 
of  the  capital  stock  of  the  Spencer  &  Salis- 
bury Railroad  Company,  and  has  for  many 
years  past  and  still  does  control  and  manage 
the  same  through  the  50-year  lease,  including 
the  purchase  of  electric  power  from  the  de- 
fendant and  its  distribution  to  said  city  for 
domestic  and  industrial  use,  as  well  as  the 
public  lighting  for  the  streets  of  the  three 
said  cities,  and  it  also  owns  and  operates 
similar  properties  in  Greensboro,  High  Point, 
and  Concord,  N.  C. 

The  defendant  power  company  is  a  public 
service  corporation  chartered  in  New  Jersey 
and  doing  business  in  this  state,  with  its 
principal  office  in  Charlotte.  It  is  engaged 
directly  and  indirectly  in  the  business  of  gen- 
erating hydroelectric  power  by  means  of 
dams  built  across  large  streams  of  water, 
which  by  suitable  machinery  liEi  converted 
Into  electric  power  and  conveyed  over  large 
wires  by  heavy  voltage  in  great  quantities 
to  "receiving  substations.'*  At  these  stations 
large  transformers  are  installed  by  the  de- 
fendant company,  by  which  the  current  thus 
received  is  "stepped  down,"  that  is,  reduced 
from  100,000  voltage  to  as  low  as  2,300  volts, 
and  after  being  so  reduced  the  power  is  sold 
and  distributed  to  various  and  sundry  con- 
sumers connected  with  these  substations.  At 
each  of  these  substations  the  agent  of  the  de- 
fendant company  keeps  a  record,  by  means  of 
separate  meters,  of  the  amount  of  electric 
power  furnished  each  consumer.  The  de- 
fendant has  built  transmission  lines  to  vari- 
ous points  in  Western  and  Piedmont,  North 
Carolina,  Gas  tenia.  Concord,  Salisbury,  Spen- 
cer, Statesville,  Winston-Salem,  High  Point, 
Greensboro,  Burlington,  Graham,  Hillsboro, 
Durham,  Spray,  and  Reidsville,  and  to  many 
cotton  mills  and  other  industrial  plants  along 
or  near  its  lines  connecting  these  various 
cities  and  localities,  and  at  each  of  the  above 
places  it  maintains  and  operates  various 
substations  as  above  described. 

The  defendant  power  company  is  a  public 
service  corporation,  and  only  by  reason 
thereof  enjoys  the  right  of  eminent  domain 
under  which  it  has  been  enabled  to  construct 
and  operate  these  lines,  and  the  said  compa- 
ny is  the  only  hydroelectric  company  whose 
transmission  line  extends  to  the  points  above 
named,  including  the  towns  of  Salisbury, 
Spencer,  and  East  Spencer.  It  enjoys* 
therefore,  a  monopoly  of  this  business,  and 
also  by  long  service  its  business  is  "affected 
with  a  public  use,"  and  it  is  therefore  sub- 
ject to  public  control  and  regulation,  not 
only  in  fixing  and  prescribing  its  rates,  but 
more  especially  in  the  requirement  that  it 
shall  furnish  its  facilities  at  the  same  rate 
to  all  receiving  them  under  like  conditions. 
The  plaintiff  the  North  Carolina  Public  Serv- 


ice Corporation,  prior  to  the  time  the  defend- 
ant's transmission  line  was  completed  at 
Salisbury,  generated  its  own  electric  current 
and  power  by  a  local  steam  plant,  but  about 
ten  years  ago  the  defendant  approached  the 
plaintiffs,  assuring  them  that  it  would  fur- 
nish power  at  less  cost  than  it  could  be  pro- 
duced by  steam  generated  from  coal,  and  on 
this  assurance  the  plaintiff  and  a  large  num- 
ber of  mills,  factories^  and  other  Industrial 
plants  were  induced  to  discontinue  their 
steam  plants  and  made  contracts  with  the 
defendant  for  their  necessary  electric  current 
and  power.  Thereby  the  defendant  acquired 
a  complete  monopoly  of  the  hydroelectric 
power  market  at  Salisbury  and  Spencer. 
The  contract  between  the  plaintiffs  and  the 
defendant  was  for  ten  years,  and  expired 
August,  1918.  Under  that  contract  the  de- 
fendant charged  the  plaintiffs  a  rate  of  U. 
per  Kw.  H.  Some  months  prior  to  the  ex- 
piration of  this  contract  the  defendant  pro- 
posed to  the  plaintiff  Public  Service  Compa- 
ny to  make  a  new  contract  for  the  same  serv- 
ice for  another  ten  years  at  a  substantial 
increase  in  rates.  The  defendant  refused  to 
contract  for  a  period  of  less  than  five  years, 
and  persisted  in  demanding  an  increase  In 
rates,  and  sent  its  agent  to  the  home  office 
of  the  plaintiff  North  Carolina  Public  Service 
Company  in  Greensboro,  and  demanded  that 
the  contract  which  it  then  presented  should 
be  signed  within  48  hour&  The  rate  stipu- 
lated in  said  contract  was  greatly  in  excess 
of  the  former  rate,  being  increased  to  1.5 
per  Kw.  H.,  and  was  based  upon  the  then 
war  price  of  coal  according  to  the  statement 
of  defendant's  agent 

The  plaintiff  ees>ecially  objected  to  this  in- 
crease of  increased  rate,  on  the  ground  that 
it  was  beyond  the  rate  charged  by  the  de- 
fendant to  other  companies  for  like  service 
under  the  same  or  substantially  similar  con- 
ditions, and  the  plaintiff  declined  to  sign  said 
contract 

The  defendant  power  company,  after  the 
expiration  of  the  ten-year  contract,  rendei«d 
the  Public  Service  Company  bills  for  cur- 
rent and  power  at  the  rate  of  1.8  mills  per 
Kw.  H.,  and  notified  the  plaintiff  that  if  this 
rate  was  not  paid  it  would  discontinue  sup- 
plying current  to  the  plaintiff  at  Salisbury. 
The  president  of  the  defendant  power  com- 
pany is  J.  B.  Duke,  who  is  the  principal 
owner  thereof  and  controls  its  policy  and 
management  He  is  also  largely  interested 
financially  in  various  cotton  miUs  in  North 
and  South  Carolina,  and  in  street  power  and 
street  railway  and  electric  lighting  also,  some 
of  which  mills  and  plants  are  located  in 
Charlotte,  Gastonla,  Concord,  and  Durham, 
and  all  are  furnished  light  and  power 
through  the  current  received  from  the  de- 
fendant power  company,  which  has  been  and 
is  selling  current  to  those  mills  at  a  maxi- 
mum rate  of  1.1  per  Kw.  H.,  and  In  some  in- 
stances to  be  used  for  power  and  lighting  the 
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mills  and  ylUages  and  other  plants  in  wMch 
the  defendant's  principal  owner  is  interested, 
and  in  some  instances  at  a  lower  rate,  greats 
ly  less  than  is  charged  and  proposed  to  be 
charged  the  plaintiffs  under  substantially 
similar  conditions;  the  said  J.  B.  Duke  is 
also  the  principal  owner,  either  directly  or 
indirectly,  through,  his  immediate  family,  of  a 
subsidiary  corporation  of  the  Southern  Pow- 
er Company  known  as  the  "Southern  Public 
Utilities  Company,*'  which  last-named  com* 
pany  owns  the  public  utility  franchises  in 
Charlotte,  Winston-Salem,  Beldsyille,  and 
other. towns  and  cities,  and  is  now  engaged 
in  furnishing  hydroelectric  power  and  lights 
to  those  municipalities. 

The  power  is  furnished  by  said  defendant 
company,  to  the  Public  Utilities  Company, 
one  of  its  subsidiary  companies,  at  its  sub- 
stations in  Charlotte,  Winston-Salem  and 
Reidsville,  under  a  long-term  contract  ex- 
tending to  1944  at  a  less  rate  than  it  now 
charges  the  plaintiffs  for  current  furnished 
under  substantially  similar  conditions  at  its 
substation  near  Salisbury.  The  defendant 
power  company  is  now  selling  distributing 
power  from  its  substation  at  Salisbury  to 
the  Vance  Cotton  Mill  under  a  contract  en- 
tered into  in  the  past  year,  and  since  the 
war  began,  at  a  rate  of  1.1  per  Kw.  H.  for 
day  service  and  at  a  still  lower  rate  for  night 
service,  and  for  the  same  service  through 
the  same  substation  under  substantially  the 
same  conditions  it  is  charging  these  plaintiffs 
1.8  mills  per  Kw.  H^  The  defendant  power 
company  is  also  furnishing  current  and  pow- 
er to  the  municipality  of  Salisbury  from  the 
same  substation  for  water  pumping  services 
at  a  rate  of  1  cent  per  Kw.  H.,  and  for  like 
service  under  similar  conditions  is  charging 
these  plaintiffs  1.8  cents  per  Kw.  H.,  or  near- 
ly double. 

The  plaintiffs  are  among  the  largest  single 
purchasers  and  consumers  of  power  and  cur- 
rent from  the  defendant's  substation  at  Sal- 
isbury and  Spencer,  and  on  account  of  the 
growth  of  those  towns  and  their  increased 
demand  for  power  and  current  the  plaintiffs 
are  unable  to  supply  the  same  except  by  pur- 
chase from  the  defendant  through  its  sub- 
station. This  fact  is  well  known  to  the  de- 
fendant, and  it  declines  to  contract  with  the 
plaintiff  to  furnish  it  power  and  current  for 
a  less  period  than  five  years,  and  only  at  a 
far  higher  price,  based  on  the  present  war 
price  of  coal,  and  threatens  to  cut  off  its 
supply  of  current  unless  it  will  submit  to  the 
discrimination,  which  would  leave  Salisbury 
and  Spencer  without  lights  for  the  homes 
and  places  of  business  of  its  people  and  with- 
out power  for  the  operation  of  their  indus- 
trial plants  or  any  means  of  operating  the 
street  railway. 

The  defendant's  first  proposal  to  renew 
its  contract  in  1917  was  for  a  charge  of  1.4 
mills  per  Kw.  H.,  which  it  raised  at  the  ex- 
piration of  the  contract  in  1918  to  a  charge 
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Of  1.5  per  Kw.  H.,  when  at  that  time  it  was 
selling  power  and  current  to  Reidsville  and 
its  inhabitants  under  a  contract  for  10  year» 
entered  into  in  1917  at  a  rate  of  1.4. . 

To  maintain  a  consistent  and  auxiliary 
supply  of  current  and  power  in  case  of  acci- 
dent or  low  water  the  defendant  power  com- 
pany has  at  several  points  along  its  line  built 
steam  plants,  which  it  operates  by  the  use 
of  coal.  Substantially  all  the  power  and 
current  furnished  these  plaintiffs  at  Salis- 
bury is  generated  by  means  of  water  which 
cost  the  defendant  power  company  4  mills 
per  Kw.  H.,  and  it  now  proposes  to  discrim- 
inate against  the  plaintiffs  by  requiring  them 
to  pay  for  current  and  power  under  a  long- 
term  contract,  based  on  war  time  cost  of 
coal,  at  a  mudi  higher  rate  than  in  any  case 
it  charges  the  cotton  mills  along  its  line  or 
its  subsidiary  company  (or  alias),  the  South- 
em  Public  Utilities  Company,  for  like  serv- 
ice rendered  under  substantially  similar  con- 
ditions. 

The  defendant  power  company  has  no  es- 
tablished rates  of  furnishing  power  in  the  kb- 
sence  of  a  contract,  and  no  rates  for  such 
power  have  ever  been  filed  with  the  Corpora- 
tion Commission,  and  the  Corporation  Com- 
mission has  never  promulgated  any  rules  or 
regulations  to  prevent  discrimination  by  the 
defendant  in  furnishing  power. 

The  defendant  power  company  on  February 
8,  1914,  filed  with  the  Corporation  Commis- 
sion of  North  Carolina  a  partial  schedule  of 
its  rates,  with  the  added  statement: 

"Each  case  must  be  treated  on  its  peculiar 
circniDBtances,  and  the  rates  are  subject  to  the 
reasonable  rules  and  regulations  of  the  power 
company's  charter.  The  filing  of  these  rates  by 
this  company  is  in  deference  to  the  request  of 
the  commission,  and  must  not  be  treated,  or~ 
considered,  as  done  because  any  legal  obliga- 
tion is  imposed  upon  it  to  file  the  same.  This- 
company  is  advised  that  no  legal  obligation  ex- 
ists." 

The  Corporation  Commission  expressed  the- 
(pinion  to  the  plaintiff  that  it  had  no  author- 
ity under  the  act  of  the  Legislature  confer- 
ring upon  it  Jurisdiction  with  respect  to  the 
regulation  of  public  utilities  to  pass  upon  a 
question  involving  a  contract  between  one- 
public  utility  company  and  another  public 
utility  company  as  here  presented. 

The  defendant  power  company  Justifying 
its  Increase  in  rates  charged  these  plaintiffs 
says: 

"Which  increased  rate  is  absolutely  necessary 
to  earn  any  income  upon  its  capital  invested  in 
its  hydroelectric  power  plant." 

The  plaintiffs,  replying  to  this  proposi- 
tion, state  in  substance  that  the  Southern 
Power  Company  was  incorporated  in  New 
Jersey  in  June,  1905,  by  J.  B.  Duke  and  oth- 
ers, and  has  acquired  rights  and  built  power 
plants  on  the  Catawba  and  Broad  rivers  in 
South  Carolina,  capable  of  developing  a  rated'. 
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capadty  of  88,000  H.  P.,  end  It  has  kIbo 
built  tr&DsiaUelon  Uses  as  stated  In  tbe  plain- 
tiffs' complaint,  and  wblcli  is  fnrtber  Ulns- 
trated  by  tbe  annexed  copy  of  the  map  of  its 
lines  Issued  bj  tbe  defendant  company. 


Jersey  In  NoTembw,  1000,  and  as  owners  e( 
the  Bontliem  Power  Company  B<dd  to  tbem- 
selves  as  owners  of  the  Great  Falls  Power 
Company  the  three  hydroelectric  power  plBoia 
wM^  had   been   erected   by    the   T 
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The  plaintiffs  turflier  say  tlsat  the  defend- 1  Power  Company.  To  take  care  of  the  cost  of 
ant  company  organized  another  corporatton,  developing  Ihle  property  the  defendant  power 
which  la  controlled  by  It  and  Is  finbfitnntlflTly  company  placed  a  mortgage  upon  the  same 
an  alias,  known  as  the  Great  Falls  Power  in  the  sum  of  ?10,000,000,  ?7,000.000  of  which 
Company,  which  was  incorporated  In  New  |  has  been  sold,  and  the  plaintiffs  allege  was 
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substantially  tbe  actual  cost  of  tlie  property 
thus  purchased  and  developed.  In'  addition 
to  this  bonded  indebtedness,  the  Southern 
Power  Company  issued  to  themselves  $6,000^ 
OOQ  of  7  per  cent,  accumlatlye  preferred 
stock  and  ^,000,000  of  common  stock.  The 
same  interests,  and  substantially  the  same 
men,  in  organizing  the  Great  Falls  Pow^r 
Company  as  the  holding  company  for  the 
hydroelectric  generating  property,  took  over 
this  part  of  the  development  of  the  defendant 
company,  and  executed  back  a  contract  at  the 
same  time,  which  provided  that  the  Great 
Falls  Power  Company  should  furnish  its  hy- 
droelectric current  to  the  defendant  for  a 
long  term  of  years  at  the  rate  of  4  mills  per 
Kw.  H.,  and  as  a  part  of  this  transaction  the 
defendant  Southern  Power  Company  guar- 
anteed to  hold  the  Great  Falls  Power  Com- 
pany free  and  clear  of  any  liability  under 
the  mortgage;  that  the  defendant  company, 
acting  for  itself,  and  the  same  interest  also 
acting  for  the  Great  £^lls  Power  Company, 
required  the  company  to  issue  $5,768,800  of 
7  per  cent,  accumulative  preferred  stock  and 
also  $5,768,800  common  stock,  which  said 
stock  was  substantially  all  turned  over  to  the 
defendant  Southern  Power  Company  and  Its 
promoters,  who  now  own  the  same.  About 
June  1,  1915,  the  defendant  company  offered 
for  sale  in  the  city  of  New  York,  through  the 
National  City  Bank  of  that  dty,  the  $7,000,- 
000  of  bonds  secured  by  first  mortgage  upon 
defendant's  property,  and  the  vice  president 
of  the  defendant  company,  W.  S.  Lee,  who 
was  also  vice  president  of  the^  Great  Falls 
Power  Company,  stated  in  a  public  letter, 
which  was  published  at  that  date  in  a  cir- 
cular by  the  National  City  Bank,  that  the 
earnings  of  the  defendant  company  as  official- 
ly reported  for  the  year  ending  April  30, 
1915,  were  as  follows: 

Oroas  receipts  12,486,789  79 

Operating  expenses   (Including  taxes  and 
rentals)    1.111.016  97 

Net  earnings  $1,874,772  82 

Annual  interest  on  bonded  indebtedess....     850,000  OO 

Balance  |1,0M,772  82 

And  immediately  thereafter  this  statement 
was  made: 

*The  net  earnings  for  the  year  ending  April 
80,  1915,  were  almost  four  times  the  interest 
requirements  of  the  $7,000,000  first  mortgage 
bonds  which  will  shortly  be  outstanding." 

The  plaintiffs  aver  on  what  they  claim  suf- 
ficient and  reliable  evidence  that  the  coni* 
pany's  net  earnings  hi  1917  were  in  ezoess  of 
$2,000,000,  while  the  interest  paid  on  the 
bonded  indebtedness,  much  of  which  was 
water,  had  not  increased  at  all,  and  that  in 
1915  its  net  profits  applicable  to  dividends 
were  over  $1,000,000,  and  at  that  time,  after 
paying  7  per  cent,  on  the  $6,000,000  cumula- 
tive preferred  stock  (i.  e.,  $420,000),  there 
was  still  left  applicable  to  the  $4,000,000  of 
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common  stock  $604,000,  net  profit  of  15 
per  cent,  and  at  present  probably  this 
amount  has  been  greatly  increased.  The 
plaintiffs  are  not  advised  as  to  how  much 
dividend  the  defendant's  stock  in  its  holding 
company,  the  Great  Falls  Power  Company, 
is  earning  at  selling  to  itself  hydroelectric 
current  at  4  mills  per  Kw.  H.,'  which  the  de- 
fendant company  is  reselling  at  discriminat- 
ing prices  to  its  different  customers  according 
to  the  object  it  has  in  view,  which  ma^^  be 
either  to  encourage,  or  to  destroy,  and  there- 
by acquire,  these  different  plants. 

The  plaintiff  urges  among  the  instances  of 
discrimination  the  following:  That  the  de- 
fendant is: 

'  (1)  Supplying  current  to  the  Southern  Pub- 
lic Utilities  Company  which  is  a  company  en- 
gaged in  precisely  the  same  character  of  busi- 
ness as  these  plaintiffs  under  a  long-term  con- 
tract at  a  rate  much  less  than  that  charged 
and  demanded  of  the  plaintiffs. 

(2)  The  defendant  supplies  current  to  sun- 
dry cotton  mills  for  power  and  lighting  mill 
villages  at  rates  much  less  than  that  charged 
and  demanded  of  these  plaintiffs. 

(3)  .The  defendant  suipplies  current  and 
power  to  various  towns  and  municipalities 
under  a  long-term  contract  at  rates  much 
less  than  that  charged  and  demanded  of  these 
plaintiffs. 

(4)  The  defendant  supplies  current  to  sxm- 
dry  cotton  mills,  entered  into  since  the  decla- 
ration of  war  and  since  the  abnormal  in- 
crease of  coal,  at  a  rate  much  less  than  that 
charged  and  demanded  of  these  plaintiffs. 

The  above  are  substantially,  somewhat  con- 
densed, the  statements  and  allegations  of  the 
complaint,  which  must  be  taken  as  admitted, 
as  this  case  is  presented  upon  the  demurrer 
ore  tonus  thereto  of  the  defendant 

The  court  overruled  the  demurrer,  and 
the  defendant  appealed. 

Cansler  &  Cansler  and  Osborne,  Cocke  & 
Robinson,  all  of  Charlotte,  for  appellant 

Idnn  ft  Linn,  of  Salisbury,  iRoberson,  Dal- 
ton  ft  Smith,  of  High  Point,  and  Brooks, 
Sapp  ft  Kelly,  of  Greensboro,  for  appellees. 

CLARK,  C.  J.  [1 ,  2]  By  demurring  ore  ten- 
us  the  defendant  "admits  all  of  the  allegations 
made  by  the  plaintiff,  and  if  any  part  of  the 
complaint  presents  facts  sufficient  to  consti- 
tute a  cause  of  action,  or  facts  sufficient  for 
that  purpose  can  be  gathered  from  it  under 
a  liberal  construction  of  its  terms,  the  plead- 
ing will  be  sustained.''  Hendrix  v.  Railroad, 
162  N.  C.  p.  15,  77  S.  B.  1003. 

**£}very  reasonable  intendment  and  pre- 
sumption must  be  made  in  favor  of  the  plead- 
er. It  must  be  fatally  defective  before  it  will 
be  rejected  as  insufficient."  Brewer  <v. 
Wynne,  154  N.  a  471,  70  S.  E.  947. 

In  Garrett  v.  Trotter,  65  N.  O.  432,  Pear^ 
son,  C.  J.,  says: 

"  'A  defect  in  pleading  is  aided  if  the  adverse 
party  plead  over  to,  or  ansv«r,  the  defective 
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pleading  in  such  a  manner  that  an  omission  or 
informality  therein  is  expressly  or  impliedly  sup- 
plied or  rendered  formal  or  intelligible.'  ♦  ♦  • 
The  principle  commends  itself  so  strongly  by  its 
good  sense,  that  it  must  be  taken  to  underlie 
every  system  of  procedure  professing  to  aim  at 
the  furtherance  of  justice,  and  to  put  contro- 
versies upon  their  merits,  and  not  allow  ac- 
tions to  go  off  upon  subtleties  and  refinements." 

The  facts  in  this  case  admitted  or  not  de- 
nied are  that: 

(1)  The  defendant  Southern  Power  Com- 
pany is  a  public  service  corporation,  and  as 
such  subject  to  the  laws  of  North  Carolina 
governing  public  utilities  companies. 

(2)  As  such  public  service  company,  and 
by  virtue  thereof  only,  it  enjoys  and  exercises 
the  right  and  power  of  eminent  domain,  and 
as  a  consequence  must  discharge  its  duties 
subject  to  public  regulation  of  its  rates  and 
conduct  and  without  discrimination  in  the 
facilities  it  extends  and  the  rates,  it  charges 
under  the  same  or  substantially  similar  con- 
ditions. Railroad  Discrimination  Case,  136 
N.  0. 479,  48  S.  E.  813. 

(3)  The  defendant  has  a  monopoly  of  the 
hydroelectric  power  supply  and  the  mdrkets 
therefor  in  the  territory  through  which  its 
lines  extend. 

(4)  It  has  been  engaged  more  than  ten 
years  past  in  selling  hydroelectric  current  to 
this  plaintiff,  to  be  resold  at  retail  to  citizens 
at  Salisbury,  Spencer,  and  East  Spencer, 
High  Point,  and  Greensboro,  and  also  to  the 
Southern  Public  Utilities  Company  (which 
the  defendant  substantially  owns  and  con- 
trols) to  be  resold  at  Charlotte,  Winston-Sa- 
lem, and  Reldsville,  and  other  points,  and  is 
selling  its  current  to  the  municipalities  of 
'Ldncolnton,  Shelby,  and  Newton,  to  be  resold 
to  their  respective  citizens,  and  its  business 
has  become  affected  with  a  public  use,  and 
is  for  that  reason  also  subject  to  public  reg- 
ulation of  its  rates  and  conduct,  which  rates 
cannot  be  discriminatory  under  like  condi- 
tions or  at  the  same  points. 

(5)  In  1914  it  filed  a  statement  with  the 
Corporation  Commission,  denying  that  the 
Commission  had  any  authority  to  require  it 
to  file  a  schedule  of  its  rates  or  to  promulgate 
rules  and  regulations  governing  it  and  ^- 
pressly  asserted  this  power  to  be  in  itself  by 
saying,  "Each  case  must  be  treated  on  its 
peculiar  circumstances,  and  the  rates  are 
subject  to  the  reasonable  rules  and  regula- 
tions of  the  company,"  thereby  asserting  its 
exemption  from  control  of  the  law  and  Its 
superiority  to  public  regulation  of  its  con- 
duct or  rates. 

(6)  Exercising  the  power,  thus  boldly  de- 
clared that  it  possesses  free  from  any  con- 
trol by  the  public,  it  declines  to  sell  power 
and  current  to  any  consumer  for  a  less  period 
than  five  years,  and  then  only  imder  the 
terms  which  it  sees  fit  to  offer  under  its  as- 
sertion of  absolute  sovereignty  and  freedom 
from  control  by  law. 


(7)  If  a  purchaser  declines  to  accept  any 
contract  it  offers,  it  charges  such  other  high- 
er rate  as  it  may  deem  proper ;  for  instancCr 
it  Is  charging  the  plaintiffs  1.88  mills  for  a 
current  which  costs  4  mills,  and  which  it  is 
selling  to  others  at  Salisbury  at  1.1,  and 
which  it  is  selling  to  the  municipality  at  that 
point  at  1  per  Kw.  H. 

(8)  The  defendant  has  entered  into  a  long- 
term  contract,  extending  to  1944,  to  furnish 
power  to  the  Southern  Public  Utilities  Com- 
pany (which  it  substantially  owns)  at  a  less 
rate  than  it  will  sell  to  the  plaintiffs  or  any 
municipality  in  this  state. 

(0)  In  1017  it  entered  into  a  contract  with 
its  subsidiary  (or  alias),  the  Southern  Public 
Utilities  Company,  to  resell  power  at  Reids- 
ville  at  a  figure  so  low  that  said  utilities  com- 
pany is  reselling  power  at  a  lower  rate  than 
the  defendant  power  company  will  sell  at 
wholesale  to  the  plaintiffs. 

(10)  The  defendant  company  sells  current 
only  when  reduced  to  not  below  2,3(X>  volts, 
and  is  not  engaged  in  the  retail  i>ower  busi- 
ness. It  induced  the  plaintiffs  to  discontinue 
their  steam  plant  and  purchase  current  from 
it  on  the  basis  of  1.1,  knowing  that  the  cur- 
rent and  power  was  to  be  resold  in  Salisbury 
and  other  towns  in  which  plaintiffs  do  busi- 
ness. • 

(11)  It  offers  to  sell  the  plaintiff  current 
and  power  to  be  retailed  by  it,  if  the  defend- 
ant is  allowed  without  legal  restraint  to  fix 
the  price  and  terms  of  the  contract. 

(12)  It  pleads  want  of  authority  in  the 
courts  to  compel  it  to  ftirnish  power  to  the 
plaintiff  upon  the  ground  that  it  must  not 
be  restricted  from  discrimination  in  its  rates. 

(13)  The  defendant  Southern  Power  Com- 
pany purchases  its  current  at  4  mills  per  Kw. 
H.  under  a  long-term  contract,  but  declines 
to  allow  the  plaintiff  to  share  in  the  water 
rate  of  4  mills,  and  reqiiires  the  plaintiffs  to 
pay  it  1.88  or  more  than  470%  profit. 

(14)  The  defendant  Southern  Power  (Com- 
pany seeks  to  Justify  its  increase  in  rates  by 
alleging  that  it  is  necessary  to  do  so  to  earn 
any  dividend  on  the  capital  invested.  The 
bonds,  common  and  preferred  stock  outstand- 
ing against  this  property  exceeds  $28,000,000, 
and  over  half  the  stock  it  has  issued  the 
plaintiff  avers  that  it  can  show  was  not  is- 
sued for  expense  incurred  and  represents 
only  inflation. 

(15)  The  large  increase  in  price  for  power 
of  nearly  100  per  cent,  charged  the  plaintiff, 
i.  e.,  from  1.1  to  1.88,  has  been  applied  only 
to  the  plaintiff.  But  in  all  cases  it  charges 
municipalities  and  other  public  utilities  com- 
panies more  for  current  and  power  than  it 
charges  its  own  subsidiary,  the  Southern  Pub- 
lic Utilities  Company,  thereby  pressing  most 
heavily  upon  those  least  able  to  resist  ex- 
tortion, and  who  are  for  that  reason  most  en- 
titled to  the  aid  of  the  state  for  their  pro- 
tection. 

(10)  The  properties  and  plant  of  the  de- 
fendant Southern  Power  Company  and  it» 
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affiliated  and  subsidiary  companies  were  ac- 
quired and  the  plants  completed  substantial- 
ly prior  to  the  declaration  of  war,  and  it  is 
entitled  to  no  increased  charges  by  reason 
of  the  advance  in  coal  and  labor  since  that 
date  by  reason  of  the  fact  that  the  cost  of 
its  operations  is  based  upon  the  employment 
of  a  very  small  number  of  employes,  and  it  is 
entitled  to  earnings  almost  solely  upon  the 
capital  invested  In  properties  and  plants 
which  have  not  been  largely  increased. 

(17)  Its  current  is  received  by  it  under  a 
long-term  contract,  under  which  it  has  sub- 
contracted to  sell  to  its  subsidiary,  the  South- 
ern Public  Utilities  Ck)mpany,  until  ld44  at 
a  less  rate  than  it  charges  any  other  consum- 
er. It  only  pays  4  mills  for  this  current,  and 
the  former  rate  of  1.1  (1.  e.,  1  ^/lo  cents)  to 
the  plaintiff  would  seem  more  than  sufficient 
for  proper  remuneration,  being  a  profit  of  275 
per  cent 

(18)  The  public  policy  of  the  state  and  of 
the  national  government,  which  has  been  ex- 
pressed not  only  in  its  Constitution  from  the 
beginning  and  has  been  recently  more  fully 
expressed  in  statutes  against  trusts,  and  by 
decisions  in  the  United  States  Supreme  Court, 
forbids  that  this  enormous  aggregation  of 
capital,  charging  exorbitant  rates,  as  appears 
by  its  own  admissions  in  this  record,  should 
have,  as  it  explicitly  claims,  the  unrestricted 
right  to  fix  its  own  rates  and  to  discriminate 
between  its  customers,  as  if  it  were  a  private 
individual  dealing  in  a  competitive  market 

[3]  It  is  of  the  highest  importance  that 
these  claims  of  the  defendant  Southern  Power 
Company  to  discriminate  in  the  rates  charg- 
ed by  it  to  purchasers  under  like  conditions 
should  be  clearly  denied  by  the  courts.  If 
the  defendant  is  thus  permitted  to  charge  cot- 
ton mills  in  which  the  owners  of  the  defend- 
ant are  interested  the  rate  of  1.1,  while  it 
charges  the  plaintiffs  and  other  mills  and  in- 
dustries in  which  it  is  not  interested  1.88,  or 
a  higher  rate  than  it  does  others  in  like  con- 
dition, it  follows  that  in  a  comparatively 
brief  time  the  defendant  will  have  the  power 
to  destroy,  and  thereby  acquire  the  owner- 
ship of,  all  the  other  cotton  mills  and  In- 
dustrial plants  in  the  state,  and  thus  create 
a  cotton  mill  monopoly  wherever  its  lines 
extend,  for  by  reason  of  the  approaching  ex- 
haustion of  the  cocQ  mines  and  the  interrup- 
tion of  their  operations  there  can  soon  be 
left  available  for  large  industrial  plants  no 
other  power  than  the  monopolized  water 
power  of  the  state. 

[4,  6]  The  counsel  for  the  defendant  upon 
the  argument  stressed  the  contention  that, 
both  plaintiff  and  defendant  being  public 
service  companies  and  authorized  by  their  re- 
spective charters  to  generate  and  sell  to  the 
public  electric  current,  plaintiff  could  not 
evade  this  duty  and  require  the  defendant  to 
furnish  it  current  and  power  to  resell.  This 
argument  is  plausible,  but  we  think  ilnsound 
and  untenable  upon  the  admitted  fiicts  in  this 
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record.  The  defendant's  charter  expressly 
authorizes  it  to  sell  current  and  power  to 
other  public  utility  companies  for  the  pur- 
pose of  resale.  This  charter  povrer  is  not 
mandatory.  Still,  when  the  defendant  elected 
to  exercise  this  power  and  ten  years  ago 
made  a  contract  with  the  plaintiff  Salisbury 
&  Spencer  Railroad  to  furnish  current  and 
power  to  be  resold  to  the  people  of  that  dty 
for  the  next  succeeding  ten  years,  and  induc- 
ed it  to  scrap  its  steam  plant  and  to  rely 
solely  upon  the  defendant  for  Its  hydroelec- 
tric power,  and  thereafter  made  similar  con- 
tracts with  the  other  plaintiff,  the  North  Car- 
olina Public  Service  Company,  for  ten  years 
for  current  to  be  resold  in  Greensboro  and 
High  Point,  and  contracted  with  its  own  sub- 
sidiary the  Southern  Public  Utilities  Com- 
pany to  furnish  it  current  and  power  up  to 
1944,  to  be  resold,  it  dedicated  its  property 
to  this  particular  dass  of  public  use,  and 
cannot  discriminate  in  charge  or  service  be- 
tween the  several  members  of  this  class,  for 
this  would  be  a  license  to  discriminate  among 
cotton  mills  as  a  class,  furniture  factories, 
etc. 
Wyman  on  Pub.  Service  Corp.  S  10,  says: 

"Those  who  conduct  private  enterprises  may 
use  many  schemes,  but  those  who  offer  public 
employment  must  not  adopt  any  business  poli- 
cies  which  are  anyways  Inconsistent  with  im- 
partiality in  discharge  of  theb  public  duties." 

It  is  well  settled  that  the  common-law  ob- 
ligation of  equal  and  undiscrimlnatlng  service 
clearly  requires  that  the  same  charges  shall 
be  made  to  all  consumers  for  the  rendering 
of  similar  service.  The  Supreme  Court  of 
the  United  States,  in  Western  Union  Tele- 
graph Co.  V.  Call  Pub.  Co.,  181  U.  S.  d2,  21 
Sup.  Ct  661,  46  L.  Ed.  766,  very  fully  dis- 
cusses this  doctrine,  and  in  the  course  of  Its 
opinion  says: 

"They  are  endowed  by  the  state  with  some  of 
its  sovereign  powers,  such  as  the  right  of  emi- 
nent domain,  and  so  endowed  by  reason  of  the 
public  service  they  render.  As  .a  consequence 
of  this,  all  individuals  have  equal  rights,  both 
in  respect  to  service  and  charges.  ^  ^  ^  To 
affirm  that  a  condition  of  things  exists  under 
which  common  carriers  anywhere  in  the  ooun« 
try,  engaged  in  any  form  of  transportation,  are 
reljeved  from  the  burdens  of  these  obligations 
is  a  proposition  which,  to  say  the  least,  is  start- 
Ung.- 

This  obligation  cannot  be  evaded,  even 
though  the  purchaser  of  the  current  may  be 
to  some  extent  a  competitor.  This  question 
is  very  fully  discussed  in  Postal  Cable  Tele- 
graph Co.  V.  Cumberland  T.  &  T.  Co.  (C.  C.) 
177  Fed.  726  et  seq.    The  court  there  says: 


iW 


The  portion  of  the  sovereign  power  with 
which  telephone  companies  are  as  common  car- 
riers endowed  is  likewise  given  them  for  the  pur- 
pose of  serving,  not  merely  part  of  the  public, 
but  all  of  the  public ;  and  all  persons  composing 
the  public,  even  though  they  be,  in  a  sense,  com- 
petitors, are  entitled  to  use  their  privileges  upon 
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equal  terms,  and  liare  equal  rights  both  in  re- 
spect to  seryice  and  charge.'  ** 

The  Ck)rporation  Commission  of  California, 
in  an  oplj4on  rendered  July  23,  1917,  in  the 
matter  of  the  application  of  the  Great  Wes- 
tern Power  Company,  discussing  the  right  of 
the  power  company  to  arbitrarily  select  its 
consumers,  states  "that  the  duties  and  obli- 
gations which  it  has  undertaken  do  not  con- 
template the  right  on  its  part  to  select  the 
consumers  it  will  serve,*'  and  further  says: 

"It  is  clearly  the  duty  of  the  public  utility, 
lituated  as  is  the  petitioner,  to  supply  every 
reasonable  demand  for  service  at  nondiscrimina- 
tory rates,  and  under  just  terms  and  conditions. 
'Nor  can  this  duty  be  avoided,  modified,  or 
abridged  in  any  manner  whatsoever,  either  by 
contract  between  the  utility  and  any  private  in- 
terest or  by  the  maintenance  of  unsuitable  facili- 
/des.  ♦  ♦  *  In  case  of  a  temporary  insuffi- 
cient supply  of  electric  energy  to  meet  all  rea- 
sonable demands  in  the  territory  which  petition- 
er has  elected  to  serve,  the  available  supply  will, 
of  course,  be  prorated  upon  an  equitable  basis, 
consideration  being  given  to  the  necessities  of 
the  public,  irrespective  of  whether  or  not  these 
necessities  arise  directly  or  through  the  medium 
of  another  utility." 

The  foregoing  is  a  just  and  reasonable 
statement  of  the  common-law  obligations 
resting  upon  public  utility  companies  such 
as  the  defendant. 

It  appears  from  the  investigation  made  by 
Congress  into  the  water  power  of  the  country 
that  94  per  oent.  of  the  water  power  of  this 
state  has  been  acquired  by  corporations  which 
are  either  already  owned  or  can  soon  be  ac- 
quired by  the  Southern  Power  Company  or 
made  subsidiary  by  the  use  of  the  same 
method  of  underbidding,  and  afterwards  ac- 
quiring competitive  plants,  by  which  means 
the  American  Tobacco  Company  and  the 
Standard  Oil  Company  acquired  the  monopo- 
lies which  since  have  been  to  some  extent 
abated  by  the  courts  in  pursuance  of  the  ac- 
tion of  Congress  taken  at  the  demand  of  a 
sound  and  overwhelming  public  opinion. 

The  method  being  used  by  the  defendant 
company  by  discrimination  in  .the  prices  to 
consumers  is  identical  with  that  which  built 
up  the  Standard  Oil  Company,  the  American 
Tobacco  Company,  and  other  great  trusts 
which  came  under  the  ban  of  congressional 
enactment,  and  which  were  condemned  by 
decisions  of  the  United  States  Supreme  Court 
and  by  decrees  of.  dissolution. 

The  control  of  the  defendant  corporation 
is  by  the  same  men  who  organized  the  Amer- 
ican Tobacco  Company,  which  was  ordered 
dissolved  in  the  case  of  United  States  v. 
American  Tobacco  Co.,  221  U.  S.  106,  31  Sup. 
Ct.  632,  55  L.  Ed.  663  (October  term,  1910)  in 
which  the  Jnited  States  Supreme  Court,  in 
an  opinion  by  Chief  Justice  White,  held  that 
7.  B.  Duke,  the  president  of  the  tobacco  trust, 
and  the  president  of  this  defendant  company, 
was  individually  responsible  for  the  viola- 


tions of  law  committed  by  that  oxicem.  The 
court  in  that  opinion,,  speaking  of  the  unlaw- 
ful practices  which  were  identical  in  all 
points  with  those  in  this  case,  as  charged  in 
the  complaint,  and  admitted  by  the  demurrer^ 
recited  the  many  facts  which  it  held  proven 
"by  the  ever-present  manifestation  which  is 
exhibited  of  a  conscious  wrong-doing  by  the 
form  in  which  the  various  transactions  were 
embodied  from  the  beginning,  ever  changing, 
but  ever  in  substance  the  same.  Now  the  or- 
ganization of  a  new  company,  now  the  control 
exerted  by  the  taking  of  stock  in  one  or  an- 
other or  in  several,  so  as  to  obscure  the  re- 
sult actually  attained,  nevertheless  uniform, 
in  their  manifestations  of  the  purpose  to  re- 
strain others  and  to  monopolize  and  retain 
power  in  the  hands  of  the  few  who,  it  would 
seem,  from  the  beginning  contemplated  the 
mastery  of  the  trade  which  practically  fol- 
lowed. By  the  gradual  absorption  of  control 
over  all  the  elements  essential  to  the  success- 
ful manufacture  of  tobacco  products,  and 
placing  such  control  in  the  hands  of  seeming- 
ly independent  corporations  serving  as  per- 
petual barriers  to  the  entry  of  others  into  the 
tobacco  trade." 

The  court  further  says  of  that  combination 
and  monopoly: 

"The  history  of  the  combination  is  so  replete 
with  the  doing  of  acts  which  it  was  the  obvious 
purpose  of  the  statute  to  forbid,  so  demonstra- 
tive of  the  existence  from  tlie  beginning  of  a 
purpose  to  acquire  dominion  and  control  of  the 
tobacco  trade,  not  by  the  mere  exertion  of  the 
ordinary  right  to  contract  and  to  trade,  but  by 
methods  devised  in  order  to  monopolize  the  trade 
by  driving  competitors  out  of  business,  which 
were  ruthlessly  carried  out  upon  the  assumption 
that  to  work  upon  the  fears  or  play  upon  the  en- 
pidity  of  competitors  would  make  success  pos- 
sible." 

The  story  of  high  finance  and  monopoly 
record  as  shown  in  that  case  is  displayed 
along  the  same  lines  in  this  present  oiter- 
prise.  In  1905  the  same  J.  B.  Duke  and  his 
associates,  as  disclosed  by  the  undisputed 
facts  in  this  record,  incorporated  the  defend- 
ant company  in  New  Jersey,  in  which  state 
the  American  Tobacco  Company  and  its  sub- 
sidiary companies  or  aliases  were  chartered. 
The  defendant  company  acquired  water  rights 
and  built  power  plants  on  the  Catawba  and 
Broad  rivers  in  South  Carolina.  Afterwards 
the  same  Duke  and  associates  organized  the 
Great  Falls  Power  Company,  also  chartered 
in  New  Jersey  in  1907,  and  as  owners  of 
the  Southern  Power  Company  on  March  1. 
1910,  sold  to  themselves  as  owners  of  the 
Great  Falls  ?ower  Company  the  three  hydro- 
electric plants  which  had  been  erected  by 
the  Southeiii  Power  Company.  To  take  care 
of  the  cost  of  developing  this  property  the 
owners  and  promoters  of  the  defendant  power 
company  placed  a  mortgage  upon  the  samt* 
in  the  sum  of  110,000,000,  which  it  is  alleged 
la  substantially  the  cost  of  the  property  pur- 
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<*hased  and  developed.  In  addition  they  is- 
eued  to  themselves  $6,000,000  of  7  per  cent, 
comnlative  preferred  stock  and  $4,000,000  of 
common  stock,  and  substantially  the  same  In- 
terest and  men  organizing  the  Great  Falls 
Power  Company,  as  the  holding  company  for 
the  hydroelectric  generating  properties,  took 
over  its  part  of  the  defendant  company,  and 
immediately  executed  back  a  contract,  which 
provides  that  the  Great  Falls  Power  Com- 
pany shall  furnish  its  hydroelectric  current 
to  the  defendant  for  a  long  term  of  years  at 
the  rate  of  ^  mills  per  Kw.  H.  The  defendant 
company  and  its  promoters,  acting  for  them- 
selves and  for  the  Great  Falls  Power  Com- 
pany, caused  the  latter  company  to  issue  $5,- 
768,800  of  7  per  cent,  cumulative  preferred 
stock,  and  also  $5,768,800  common  stock) 
which  said  stock  was  substantially  all  turned 
over  to  the  defendant  company  and  its  pro- 
moters, who  now  own  the  same.  Thereafter 
the  same  J.  B.  Duke  and  associates  organlssed 
a  subsidiary  retail  company  known  as  the 
Southern  Public  Utilities  Company,  which 
was  principally  owned  by  himself  and  im- 
mediate family  and  controlled  by  him.  The 
company  acquired  a  monq;)oly  of  the  retail 
electric  power  business  in  Charlotte,  Winston- 
Salem,  and  ReldsvUle.  Thus  these  two  cor- 
porations under  the  same  control  monopolized 
the  wholesale  supply  of  current  and  the  retail 
distribution  of  same  wherever  a  subsidiary 
company  could  get  control  of  the  municipal 
franchises.  It  is  unnecessary  to  trace  the 
transactions  of  this  company  in  all  its  man- 
ifestations, but  enough  has  appeared  to  show 
that  the  existence  and  operations  of  a  water 
power  monopoly,  with  power  to  discriminate 
in  its  rates,  would  be  a  menace  which  neither 
the  courts  nor  the  public  can  disregard. 

The  object  of  this  action  is  not  to  declare 
or  fix  rates;  nor  is  it  to  have  the  rates  de- 
clared exorbitant,  however  clearly  this  may 
appear,  but  to  prevent  that  discrimination 
between  the  purchasers  of  its  power,  which 
is  a  method  by  which  the  Standard  Oil  Com- 
pany, the  American  Tobacco  Company,  and 
all  other  trusts  have  crushed  opposition  and 
enlarged  their  power  and  Increased  their  ac- 
cumulations to  a  point  which  made  them  a 
menace  to  governments  by  the  people,  and 
caused  their  dissolution  by  judicial  decree. 

[S]  The  argument  is  presented  that,  even 
though  an  unlawful  discrimination  in  rates 
exists,  stUl  the  courts  are  without  power  or 
procedure  to  correct  the  evil.  Such  judicial 
Impotency  does  not  exist  in  North  Carolina. 
This  court  in  the  railroad  discrimination  cas- 
es (136  N.  O.  479,  48  S.  £>.  813,  and  141  N.  C. 
171,  53  S.  B.  823,  6  L.  R.  A.  [N.  S.]  225) 
established  the  rule  and  procedure  by  which 
such  questions  should  be  determined.  Justice 
Connor,  speaking  for  the  court  in  the  latter 
case,  says: 

"However  the  courts  construe  statutes  making 
penal  or  criminal  a  violation  of  the  equality  of 
right,  when  we  come  to  deal  with  the  qaeBtion« 
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r  in  the  enforcement  of  the  civil  right  of  the  dti- 
sen,  we  must  construe  the  law  so  that  the  right 
is  secured  and  the  remedy  for  its  infringement 
given.  This  is  the  keynote  of  the  decisions, 
both  in  England  and  this  country.'* 

It  will  not  be  difficult  for  the  court  upon 
the  hearing  to  determine  the  lowest  rate 
charged  by  the  defendant  for  current  and 
power  furnished  cotton  mills,  factories,  mu« 
nidpallties,  or  other  public  service  companies, 
under  the  same  or  substantially  similar  con- 
ditions. The  lowest  rate  thus  established  wiU 
automatically  become  the  proper  rate  to  be 
charged  the  plaintiffs  for  such  service.  Oth- 
erwise, the  defendant  will  still  be  unlawfully 
discriminating  against  the  ];^alntiffs. 

The  remedy  sought  here  by  a  mandamus 
to  compel  the  defendant  company  to  concede 
to  the  plaintiffs  the  same  rates  that  it  grants 
to  others,  especially  to  its  subsidiary  compa- 
nies is  the  proper  one  as  stated  by  Allen,  J^ 
in  Walls  V.  Strickland,  174  N.  C.  299,  93  S. 
E.  857,  which  was  to  compel  a  telephone  pub- 
lic service  company  to  discharge  its  duties 
impartially  and  without  discrimination.  The 
defendant  in  that  case  pursued  exactly  the 
same  course  as  in  this  in  regard  to  the  juris- 
diction of  the  court,  and  ^'excepted  and  ap- 
pealed upon  the  ground  that  telephone  com- 
panies, being  subject  to  the  control  and  reg- 
ulation of  the  Corporation  Commission,  the 
courts  have  no  jurisdiction  of  the  action." 
In  that  case  Judge  Allen  said: 

''The  error  in  the  position  of  the  defendants 
is  in  failing  to  distinguish  between  the  regula- 
tion and  control  of  telephone  companies  which, 
as  to  individuals  and  corporations,  are  com- 
mitted by  statute  to  the  Corporation  Commis- 
sion (Rev.  S  1096,  c  966,  Laws  1907),  whether 
exclusively  so  or  not  we  need  not  say,  and  the 
refusal  to  perform  a  duty  to  the  plaintiff  aris- 
ing upon  facts  that  are  established.  If  the  duty 
exists  upon  the  facts  found,  there  is  nothing 
for  the  Corporation  Commission  to  hear  and 
investigate,  cmd  it  only  remains  for  the  courts 
to  compel  performance  of  the  ^uty. 

"The  question  was  considered  in  Godwin  v. 
Telephone  Company,  136  N.  C.  259  [48  S.  E. 
636,  67  L.  R.  A.  251,  103  Am.  St.  Rep.  941,  1 
Ann.  Oas.  203],  prior  to  the  amendment  of  1907, 
it  is  true,  but  when,  as  said  in  the  opinion,  tel- 
ephone companies  were  placed  by  the  Corpora- 
tion  Commission  Act  'on  the  same  footing  as  to 
public  uses  as  railroads,'  and  it  was  then  held 
that  telephone  companies,  serving  the  public, 
must  discharge  their  duties  impartially  and 
without  discrimination,  and  that  the  writ  of 
mandamus  issued  by  the  courts  was  the  proper 
remedy  to  enforce  the  performance  of  the  duty. 
•  •  •  This  case  was  approved  in  Telephone 
Co.  V.  Telephone  Co.,  159  N.  C  16  [74  S.  E. 
636],  decided  after  the  amendments  of  1907, 
and  the  jurisdiction  to  enforce  performance  of 
a  duty  by  mandamus  was  recognized  and  exer- 
cised.** 

In  Telephone  Co.  v.  Telephone  Co.,  159 
N.  a  11,  74  S.  B.  689,  Hoke,  J.,  said: 

''In  regard  to  the  form  of  remedy  available 
where,  as  in  this  state,  the  same  court  is  vested 
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with  both  legal  and  equitable  jurisdiction,  there 
is  very  little  difference  in  its  practical  results 
between  proceedings  in  mandamus  cmd  by  man- 
datory injunction;  the  former  being  permis- 
sible when  the  action  is  to  enforce  performance 
of  duties  existent  for  the  benefit  of  the  public, 
and  the  latter  being  confined  usually  to  causes 
of  an  equitable  nature  and  in  the  enforcement 
of  rights  which  solely  concern  individuals. 
High  on  Injunctions  (4th  Ed.)  |  2.  Owing  to 
the  public  interests  involved,  in  controversies  of 
this  character,  it  is  generally  held  that  manda« 
mus  may  be  properly  resorted  to."  Mahan  v. 
Telephone  Co.,  132  Mich.  242.  93  N.  W.  629; 
Yancey  v.  Telephone  Co.,  81  Ark,  486,  99  S.  W. 
679,  11  Ann.  Cas.  135;  Godwin  v.  Telephone 
Co.,  136  N.  C.  258,  48  S.  E.  636,  67  L.  R.  A, 
261,  103  Am.  St  Rep.  041,  1  Ann.  Cas.  203. 

[7]  The  defendant  asserts  that  It  has  a 
right  to  select  customers  to  whom  It  will  sell 
current  and  power  and  to  discriminate  at 
will  as  to  its  prices.    To  this  it  may  be  said: 

First.  The  General  Assembly  declares  "all 
water  power,  hydroelectric  power  and  water 
companies  now  doing  business  in  this  state, 
whether  organized  under  general  or  private 
laws  of  this  state,  or  under  the  laws  of  any 
other  state  or  country,  shall  be  deemed  to  be 
public  service  companies  and  subject  to  the 
laws  of  this  state  regulating  public  service 
corporations." 

Second.  It  enjoys  the  privileges  and  has 
accepted  the  benefits  of  the  right  of  eminent 
domain. 

Third.  It  has  expressly  devoted  its  prop- 
erty to  the  public  use  over  a  period  of  ten 
years  by  connecting  Its  lines  with  and  fur- 
nishing electric  current  and  power  to  other 
public  service  corporations,  as  well  as  to  the 
plaintiff,  and  to  municipalities,  with  a 
knowledge  that  the  current  so  purchased 
was  being  resold  for  the  benefit  of  the  in- 
habitants of  the  various  cities,  and  its  prop- 
erty has  therefore  become  affected  vrith  a 
public  use. 

Fourth.  It  enjoys  a  monopoly  of  the  hy- 
droelectric business  at  Salisbury  and  in 
Western  North  Carolina. 

Suppose  a  railroad  corporation  should 
have  the  power  at  will  to  charge  one  set  of 
merchants  at  a  given  town  a  higher  price 
than  it  charges  others  under  like  conditions, 
how  long  would  it  be  before  those  charged 
the  higher  price  would  be  forced  out  of 
business?  Yet  a  railroad  Is  by  no  means  as 
much  a  monopoly  as  the  Southern  Power 
Company,  for  in  many  towns  there  are  com- 
peting railroads,  but  in  this  case  it  appears 
by  the  averments  of  the  complaint,  which 
are  admitted  by  the  demurrer,  that  through- 
out the  territory  where  the  defendant  oper- 
ates there  is  no  other  hydroelectric  power, 
and  that  plants  operated  by  coal  cannot 
compete  in  prices. 

At  the  same  point  and  under  like  condi- 
tions the  defendant  must  make  the  same 
charges  to  all  alike.     It  is  only  on  these 


terms  that  a  monopoly  Is  endurable  at  alL 
If  it  has  not  enough  power  at  any  one  point 
for  all  applicants,  it  is  its  duty  to  give  *'mil- 
lers  turn";  that  is,  to  furnish  water  power 
for  heat  and  lighting  in  the  order  in  which 
the  applicants  apply  for  contracts,  and  at 
the  same  price  to  all  whom  it  furnishes. 

That  hydroelectric  companies  must  fur- 
nish at  the  same  price  all  parties  without 
discrimination,  under  like  conditions,  is  held 
in  Waterworks  Co.  v.  Brown,  an  Alabama 
case  which  is  reported  in  191  Ala.  457,  67 
South.  613,  L.  R.  A.  1915D,  1086,  with  copi- 
ous notes,  all  of  which  are  to  that  purport 

[8]  Mandamus  is  the  proper  and  only  rem- 
edy to  compel  the  defendant  to  continue  to 
furnish  power  and  light  to  the  plaintiff  com- 
pany on  the  same  terms  that  it  is  furnish- 
ing others  under  like  condition. 

The  real  point  in  this  case  is  not  whether 
the  rates  charged  any  one  are  exorbitant, 
nor  is  it  sought  to  have  the  rates  fixed  by 
the  courts.  The  sole  object  of  this  proceed- 
ing is  to  forbid  discrimination  between  pur- 
chasers in  like  conditions. 

But  as  much  was  said  in  the  argument 
and  in  the  pleadings  as  to  the  charges,  it 
may  be  well  to  translate  into  everyday  lan- 
guage the  rates  set  out  in  the  pleadings  and 
in  the  arguments: 

One  thousand  watts  is  a  kilowatt,  and  1,000 
watts  an  hour  is  a  kilowatt  hour  or  Kw.  H. 
The  rate  of  4  mills  per  Kw.  H.  (at  which  the 
Southern  Power  Company  obtains  its  cur- 
rent from  its  subsidiary  company,  the  Great 
Falls  Company)  amounts  to  nearly  3  mills 
per  horse  power  per  hour.  A  horse  power 
is  746  watts,  or,  roughly,  three-fourths  of  a 
kilowatt 

The  rate  of  U  mills  per  Kw.  H.  at  which 
the  defendant  had  been  reselling  Its  power 
to  the  plaintiff,  and  is  still  selling  it  to 
many  other  companies,  is  8.21  per  H.  P.  per 
hour,  a  profit  of  about  275  per  cent 

The  rate  of  1.88  cents  at  which  the  de- 
fendant now  offers  to  sell  its  power  and 
current  to  the  plaintiff  is  1.40  cents  per  H.  P. 
per  hour,  or  a  profit  of  nearly  470  per  cent 

The  rate  of  16  cents  (L  e.,  150  mills)  per 
Kw.  H.,  at  which  some  local  companies  re- 
sell to  the  individual  consumer,  amounts  to 
ll^/iB  cents  per  H.  P.  per  H.  which  is  a 
profit  by  the  latter  of  800  per  cent.,  as  al* 
leged  in  defendant's  answer. 

As  the  Great  Falls  Company  most  make 
a  profit  to  pay  its  interest  and  dividends, 
when  it  sells  to  the  Southern  Power  Com- 
pany at  4  mills,  it  must  follow  that  there  is 
an  almost  Incalculable  profit  taken  out  of  the 
public  between  the  actual  cost  of  the  power 
furnished  by  the  Great  Falls  Company  to 
the  Southern  Power  Company  (at  a  profit) 
at  the  figure  of  4  mills  and  the  ll^/s  cents, 
or  112  mills  per  H.  P.  per  hour,  charged 
consumers  of  the  lights  in  the  towns  when 
they  pay  15  cents  per  kilowatt  per  hour,  or 
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ll^/s  cents  per  H.  P.  per  H.  The  current 
yrhea  used  by  the  consumer  at  his  home  in 
the  city  will  cost  approximately  37%  times 
the  original  4  mills  per  kilowatt  (which  is 
3  mills  per  H.  P.  hour)  paid  by  the  defend- 
ant Southern  Power  Company  to  the  Great 
Falls  Company,  its  subsidiary  company,  and 
the  Great  Falls  Company  has  out  of  the 
price  which  it  charges  the  Southern  Power 
Company  already  made  a  big  profit,  oul  of 
which  to  pay  interest  and  dividends  on  its 
beavily  watered  stock  and  bonds. 

[9]  The  great  profit  made  by  the  initial 
company  In  generating  power  is  nowhere 
better  proven,  aside  from  the  allegations  in 
the  complaint  and  answer  in  this  case,  than 
in  the  recent  report  on  the  Water  Power 
Hearing  in  Congress,  which  shows  that  in 
Canada,  under  the  reforms  instituted  by 
government  in  restricting  the  profits,  water 
power  and  lights  are  now  furnished  at  1% 
cents  per  Kw.  H.  (kilowatt  hour)  to  consum- 
ers instead  of  15  cents,  which  is  the  rate 
many  consumers  in  this  state  are  now  pay- 
ing for  lights  and  power  from  the  local  light 
and  power  company.  The  answer  of  the  de- 
fendant ]n  this  case  claims  that  the  plaintiff 
and  other  similar  companies  are  reselling  to 
their  patrons  at  800  per  cent  profit  over  the 
price  they  are  paying  to  the  defendant  It 
is  but  fair  to  say,  however,  that  the  local 
companies  have  very  heavy  expenses  neces- 
sarily, and  whether  the  800  per  cent  ad- 
vance, on  the  prices  they  are  paying  is  un- 
reasonable or  not  does  not  arise  in  this  case. 

The  allegation  is  not  proven,  and  is  not 
admitted  by  demurrer  or  otherwise.  But,  if 
true,  the  remedy  is  by  application  to  the 
Corporation  Commission  to  fix  reasonable 
rates.  ESxtortion  by  the  plaintiff,  if  shown, 
will  not  justlQr  discrimination  by  the  de- 
fendant 

As  the  defendant  claims  that  it  must  ad- 
vance its  prices  to  the  plaintiff  beyond  the 
1,1  which  it  has  been  charging  to  the  plain- 
tiff, and  which  is  275  per  cent,  over  what 
it  pays  the  Great  Falls  Company,  and  claims 
therefore  that  it  must  increase  its  charge 
to  the  plaintiff  to  1.88  (which  is  600  per 
cent  of  the  cost  to  it  of  the  power),  it  is 
proper  to  observe  that  the  operations  of  the 
defendant  Southern  Power  Ck>mpany  does 
not  call  relatively  for  so  large  a  number  of 
men  or  other  expenses,  and  that  at  the 
charge  to  the  plaintiff  of  1.1  it  is  shown 
that  it  has  paid  large  dividends  on  its  great- 
ly inflated  stock  and  bonds. 

If  the  profits,  which  it  clearly  appears  are 
taken  out  of  the  public  by  the  defendant 
and  its  subsidiary  companies  are  possible 
now,  what  will  be  the  result  if  this  enormous 
and  steadily  growing  aggregation  of  wealth 
were  permitted  to  charge  Its  own  i^tes,  as 
it  claims  it  has  a  right  to  do,  without  super- 
vision by  governmental  authority,  and  has 
full  power  to  discriminate  against  those  mu- 
nicipal and  industrial  plan^.s  and  factories 
whldi  it  may  desire  to  crush  out  and  buy? 
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There  must  be  considered,  too,  that  with  the 
constantly  decreasing  competition  from  the 
coal  supply,  which  must  be  conserved  to 
prevent  exhaustion,  and  which  is  so  fre- 
quently Interrupted  by  strikes,  the  power 
the  defendant  claims  of  unrestricted  rates 
and  of  absolute  right  to  discriminate  be- 
tween purchasers  would  make  it  a  despotism 
beyond  a  parallel  in  history.  It  must  be 
remembered  that  the  men  who  are  organiz- 
ing this  mighty  power  and  moving  on  to 
their  consummation  are  the  same  who  or- 
ganized the  American  Tobacco  Ck>mpany 
with  a  capital  of  $350,000,  and  in  a  few 
years  made  it  into  a  combination  of  $350,- 
000,000,  and  that  the  Ck)ngress  and  the  Su- 
preme Court  of  the  United  States  were 
forced  to  take  hold  and  cause  its  dissolution 
as  an  enemy  of  the  republic.  The  history 
of  that  movement  and  the  names  of  the  men 
indicted,  29  in  number,  among  them  the  lead- 
ers in  this  organization,  are  set  out  in  Unit- 
ed States  V.  American  Tobacco  Co.,  quoted 
above,  and  more  than  one  of  the  leaders  in 
this  movement  appear  as  defendants  in  the 
proceedings  to  dissolve  the  Standard  Oil  Com- 
pany, which  is  reported  in  the  same  volume 
(221  U.  S.  1,  31  Sup.  Ct  502,  55  L.  Ed.  619,  34 
L.  B.  A.  [N.  S.]  834,  Ann.  Cas.  1912D,  734)  of 
the  United  States  Supreme  Court  Beports. 

The  highest  considerations  of  the  public 
welfare  require  that  the  rates  of  this  com- 
pany and  their  subsidiaries  and  the  rates  of 
those  who,  like  the  plaintiff,  resell  the  cur- 
rent for  light  and  power  shall  be  strictly  su- 
pervised and  reduced  to  a  reasonable  profit 

[10]  But,  as  already  said  above,  the  sole 
question  in  this  case  is  not  what  is  a  reason- 
able rate,  nor  are  the  courts  called  upon  to 
fix  the  rate  (not  in  the  first  instance  at 
least),  but  shall  the  defendant  be  required 
to  sell  its  current  and  power  to  all  alike, 
without  discrimination  in  prices,  when  un- 
der like  conditions? 

The  court  below  properly  overruled  the  de- 
murrer.   Aflarmed. 

BBOWN,  J.  (concurring).  It  is  admitted 
in  plaintiff's  brief  that  this  action  is  not 
brought  for  the  purpose  of  asking  the  court  to 
regulate  and  fix  the  schedule  of  rates  which 
the  defendant  company  charges  consumers, 
but  for  the  sole  purpose  of  compelling  the  de- 
fendant to  continue  to  furnish  the  plaintiff 
current,  and  to  do  so  without  discrimination 
for  like  service  to  consumers  similarly  situ- 
ated. The  defendant  filed  an  answer  to  the 
complaint,  and  then  demurred  ore  tenus, 
thereby  admitting  the  truth  of  the  facts  stat- 
ed in  the  complaint  Upon  these  f&cts  I  am 
of  opinion  that  plaintiff  is  entitled  to  the  re- 
lief demanded  and  that  mandamus  is  the 
proper  remedy. 

I  concur  in  the  judgment  of  the  court  over- 
ruling the  demurrer  and  aflSrming  the  judg- 
ment of  Judge  Shaw. 

ALLEN,  J.  (dissenting).  The  principle  an- 
nounced in  the  opinion  of  the  court  that  cor- 
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porations  affected  with  a  public  uuse  must 
serve  tbe  consumer  impartially  and  without 
discrimination  is  not  questioned,  and  it  is  a 
principle  which  should  be  rigidly  enforced 
for  the  benefit  of  the  public,  but  the  ques- 
tions presented  by  this  appeal  are  altogether 
different. 

The  plaintiffs  are  not,  in  my  opinion,  con- 
sumers, and  not  within  the  protection  of  the 
principle,  and  no  party  to  this  action  repre- 
sents the  man  who  must  ultimately  pay  the 
profits  of  both  plaintiff  and  defendant  The 
plaintiff,  the  Public  Service  Company,  Is  a 
cori)oration,  with  power  in  its  charter  to 
generate  electricity  and  sell  it  to  the  public, 
and  owns  and  operates  the  railway  company, 
the  other  plaintiff,  one  being  subsidiary  to 
the  other,  following  in  large  measure  the 
methods  of  the  American  Tobacco  Company 
and  the  Standard  Oil  Company,  condemned 
by  the  Supreme  Court  of  the  United  States. 

The  plaintiff  has  failed  to  exercise  its 
powers,  and  for  the  last  ten  years,  instead  of 
gienerating  its  own  electrici^,  as  it  had  the 
right  to  do,  has  bought  its  power  from  the 
defendant  and  sold  it  to  the  consumer  at  a 
profit,  stated  to  be  800  per  cent,  and  -this 
statement  is  practically  undented,  thus  intro- 
ducing between  the  consumer  and  the  source 
of  power  the  plaintiff  as  middleman,  with  all 
the  attendant  ctUs. 

The  contract  with  the  defendant  for  serv- 
ice existing  during  the  last  ten  years  hav- 
ing expired,  and  being  unable  to  agree  upon 
a  new  contract,  except  at  an  increased  rate, 
this  action  has  been  instituted  In  the  superior 
court,  and  the  prayer  of  the  complaint  is  ad 
follows: 

•'Wherefore,  plalntiifs'  pray  for  a  writ  of  man- 
damus against  the  defendant: 

"(1)  To  compel  the  defendant  power  company 
to  furnish,  and  to  continue  to  famish,  electric 
cnrrent  and  power  from  its  substation  at  Salis- 
bury to  the  plaintiffs  for  the  use  and  benefit 
of  the  cities  of  Salisbury  and  Spencer  and  East 
Spencer,  and  the  inhabitants  thereof,  as  here- 
tofore furnished  by  it; 

"(2)  To  compel  the  defendant  power  company 
to  furnish  such  service,  power,  and  current  at 
uniform  and  reasonable  rates,  and  without  dis- 
crimination for  like  service,  under  the  same  or 
substantially  similar  conditions." 

I  do  not  think  the  action  can  be  maintain- 
ed under  these  conditions,  for  the  following 
reasons: 

(1)  If  what  is  said  of  the  defendants  in  the 
opinion  of  the  court  Is  true,  and  if  the  plain- 
tiffs have  failed  to  exercise  the  powers  con- 
ferred in  their  charters,  as  they  admit  pre- 
ferring to  buy  power  from  the  defendant, 
which  they  seU  to  the  consumer  at  a  profit  of 
800  per  cent,  I  do  not  think  either  party  has 
any  standing  in  court,  and  certainly  the 
plaintiffs  ought  not  to  be  aided  by  judicial 
decree  to  continue  a  business  so  hurtful  to 
the  pubUc. 

(2)  If  the  court  will  inquire  into  tbe  rights 
of  the  parties,  and  the  defendant  can  be 
compelled  to  furnish  power  to  the  plaintiff  at 
any  rate,  it  gives  the  opportunity  to  destroy 


the  chartered  rights  of  the  defendant  and 
to  render  it  impossible  for  it  to  perform  its 
duties  to  the  public. 

The  plaintiff,  seeing  that  it  can  avoid  the 
expense  of  constructing  and  operating  a 
plant,  may  enlarge  its  operations  and  make 
new  demands  on  the  defendant,  or  new  cor- 
porations may  be  formed,  with  power  to  gen- 
erate electricity  and  sell  to  the  public,  who, 
profiting  by  the  example  and  experience  of 
the  plaintiff,  will  build  no  plants,  but  will 
demand  power  of  the  defendant  on  the  same 
terms  as  the  plaintiff,  and  in  this  way  the 
operations  of  the  defendant  may  be  limited 
to  furnishing  power  to  competitive  corpora- 
tions. 

(3)  The  plaintiff  is  not  entitled  to  protec- 
tion as  one  of  the  general  public,  and  cannot 
secure  power  from  the  defendant  except  by 
contract  between  the  parties.  So  far  from 
being  one  of  the  public,  its  position  is  antag- 
onistic, because  it  sells  to  the  public  and,  it 
would  seem,  at  the  highest  rates. 

The  business  in  which  the  plaintiffs  are 
engaged  and  their  service  is  not  a  dependent 
business  or  service,  but  is  entirely  inde- 
pendent. The  plaintiffs  are  chartered  and 
authorized  to  generate  electricity  as  well  as 
to  distribute  it  and  it  is  as  much  their  pub- 
lic duty  to  do  one  as  it  is  to  do  the  other,  and 
the  obligation  to  do  each  is  the  same.  They 
have  no  right  to  rid  themselves  of  either  one 
of  their  public  obligations  by  undertaking  to 
pass  either  over  to  the  defendant  They 
would  have  as  much  right  to  require  some 
other  company  to  distribute  electricity  for 
them  as  they  have  to  require  this  company  to 
generate  electricity  and  sell  it  to  them  to  be 
resold  by  them  at  a  profit 

Express  Co.  v.  Railroad,  111  N.  O.  403,  16 
S.  B.  3d3,  18  L.  R.  A.  393,  32  Am.  St  Rep. 
806,  is  the  leading  case  in  this  state.  Tbe 
proceeding  was  instituted  before  the  Railroad 
Cdmmission;  and  petitioner,  express  com- 
pany, sou^t  to  compel  certain  railroads  ivho 
were  made  respondents  to  furnish  it  with 
facilities  for  doing  an  express  business  the 
same  as  they  were  furnishing  another  ex- 
press company,  alleging  that  the  railroads 
were  discriminating  against  petitioner  in 
furnishing  such  facilities  to  such  other  ex- 
press c(MBi>any»  while  denying  them  to  peti- 
tioner.  Section  4  of  the  act  constituting  the 
commission  (Laws  1891,  e.  820)  provided: 

*'That  it  shall  be  unlawful  for  any  common 
carrier  subject  to  the  provisions  of  this  act  to 
make  or  give  any  undue  or  unreasonable  pref- 
erence or  advantage  to  any  particular  person, 
company,  firm,  corporation  or  locality,  or  any 
particular  description  of  traffic  in  any  reject 
whatsoever,  or  to  subject  any  particular  person^ 
company,  firm,  corporation  or  locality,  or  any 
particular  description  of  traffic  to  any  undue  or 
unreasonable  prejudice  or  disadvantage  In  any 
respect  whatsoever.'' 

The  court  following  the  Supreme  Court  of 
the  United  States  (Express  Cftses.  117  U.  S. 
1,  6  Sup.  Ot.  542,  628,  29  L.  Ed.  791),  de- 
cided that  neither  at  eonunon  law  nor  under 
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the  statute  did  the  railroads  owe  any  public 
duty  to  the  express  company  to  furnish  it 
with  the  facilities  demanded;  that  the  public 
duty  of  the  railroads  was  to  serve  the  ship- 
ping and  traveling  public  and*  not  another 
carrier,  and  that  there  was  no  discrimina- 
tion against  petitioner,  because  the  railroads 
were  furnishing  facilities  similar  to  those 
demanded  by  petitioner  to  another  express 
company.  The  court  held  that  the  furnish- 
ing of  such  facilities  by  the  railroads  to  such 
'other  express  company  was  a  matter  of  spe- 
cial c(mtract  between  them. 

Chief  Justice  Shepherd,  after  citing  au- 
thorities, says: 

"The  controversy  is  solely  between  the  respec- 
tive corporations,  and  the  real  question  is  not 
whether  the  defendant  railroad  companies  are 
authorized  to  do  an  express  business  for  thedi- 
selves,  nor  whether  they  must  carry  express 
matter  for  the  public  on  their  passenger  trains, 
in  the  immediate  charge  of  some  person  especial- 
ly appointed  for  that  purpose,  nor  whether  they 
shall  carry  express  freight  for  the  complainant 
company  as  they  carry  like  freight  for  the  gen- 
eral public,  but  whether  it  is  their  duty  to  fur- 
nish the  complainant  with  facilities  for  doing  an 
express  business  upon  their  roads,  the  same  in 
all  respects  as  those  they  provide  for  them- 
selves or  afford  to  any  other  express  company." 

Again: 

"The  defendants  have  not. refused  to  act  as 
a  common  carrier,  or  to  transport  any  article 
tendered  by  the  complainant.  They  have  re- 
fused to  afiford  it  facilities  for  carrying  out  an 
express  business  upon  tbeir  roads,  and  this  we 
have  seen  they  had  a  right  to  do.  In  this  re- 
fusal they  were  not  guilty  of  making  any  dis- 
crimination or  preference  within  the  act  of  the 
legislature.  As  we  have  seen,  the  Supreme 
Court  of  the  United  States  has  sold  that  tiiey 
are  under  no  obligation  to  carry  another  com- 
pany, and  the  mere  fact  that  they  are  carrying 
another  company  does  not  amount  to  an  un- 
just or  unieasonahle  preference." 

In  the  Express  Cases,  117  U.  S.  1,  6  Sup. 
Ot  542,  628,  29  L.  Ed.  791,  certain  express 
companies  sought  to  compel  the  railroad 
companies  to  give  them  the  same  facilities 
for  their  business  furnished  other  express 
companies.  The  court  denied  the  application, 
saying,  among  other  things,  "the  reason  is 
obvious  why  special  contracts  in  reference 
to  this  business  are  necessary,"  and  then 
.  proceeds  to  show  that,  if  the  railroads  were 
compelled  to  yield  to  the  demands  of  the 
plaintiffs,  these  might  be  increased  until  the 
railroads  could  not  perform  their  duties  to 
the  pubUc,  a  condition  which  may  soon  c(Ai- 
front  the  defendant  in  this  action.  The  court 
adds: 

'^  the  general  public  were  complaining  be- 
cause the  railroad  companies  refused  to  carry 
express  matter  themselves  on  their  passenger 
trains,  or  to  allow  it  to  be  carried  by  others, 
different  questions  would  be  presented" 


remark  very  pertinent  to  the  present  con- 
troversy* 


These  authorities,  in  my  opinion,  cover  the 
principle  involved  in  this  appeal  and  are 
decisive  against  the  plaintiff.    * 

If  the  courts  cannot  compel  railroadB» 
which  are  public  service  corporations^  to 
give  the  same  service  to  one  express  com- 
pany that  it  gives  to  another,  which  is  the 
decision  of  the  Supreme  Court  of  this  state 
and  of  the  United  States,  from  what  source 
and  by  what  course  of  reasoning  can  it  be 
said  that  the  courts  have  the  power  to  re- 
quire one  electric  company  to  furnish  power 
to  another  electric  company,  its  competitor  in 
business,  on  terms  similar  to  those  given  to 
others? 

(4)  The  purpose  of  the  action  is  to  fix  the 
rates  which  the  defendant  shall  charge  the 
plaintiff,  and  this  is  primarily  a  legislative, 
not  a  Judicial,  function,  and  is  to  be  exer- 
cised by  the  Legislature  itself,  or  by  a  com- 
mission acting  under  its  authority. 

That  this  is  the  purpose  of  the  action  is 
apparent  from  the  whole  scope  of  the  plead- 
ings, and  the  prayer  for  judgment,  in  which 
the  court  is  asked  to  compel  the  defendant  to 
furnish  service  at  reasonable  rates. 

Who  is  expected  to  say  what  rates  are  rea- 
sonable' if  not  the  court?  Certainly  the 
plaintiff  will  not  be  permitted  to  say  what 
the  defendant  ^hall  charge,  and  it  will  not 
consent  for  the  defendant  to  do  so,  and  if 
neither  of  these,  and  the  court  is  not  asked 
to  do  so,  what  practical  result  can  follow 
this  litigaUon? 

In  Munn  v.  Illinois,  94  U.  S.  113,  24  L.  Ed. 
77,  which  is  the  leading  authority  on  the 
power  to  deal  with  the  rates  of  public  serv- 
ice corporations,  the  court  says: 

"It  is  insisted,  however,  that  the  owner  of 
property  is  entitied  to  a  reasonable  compensa- 
tion for  its  use,  even  though  it  be  clothed  with 
a  public  interest,  and  that  what  is  reasonable 
is  a  judicial  and  not  a  legislative  question. 

"As  has  already  been  shown,  the  practice  has 
been  otherwise.  In  countries  where  the  common 
law  prevails,  it  has  heen  customary  from  time 
immemorial  for  the  Legislature  to  declare  what 
shall  be  a  reasonable  compensation  under  such 
circumstances,  or,  perhaps,  more  properly  speak- 
ing, to  fix  a  maximum  beyond  which  any  charge 
made  would  be  unreasonable.  Undoubtedly,  in 
mere,  private  contracts,  relating  to  matters  in 
which  the  public  has  no  interest,  what  is  rea- 
sonable must  be  ascertained  judicially.  But 
this  is  because  the  Legislature  has  no  control 
over  such  a  contract.  So,  too,  in  matters  which 
do  affect  the  public  interest,  and  as  to  which 
legislative  control  may  be  exercised,  if  there  are 
no  statutory  regulations  upon  the  subject,  the 
courts  must  determine  what  is  reasonable." 

In  Mitchell  Coal  &  Coke  Co.  v.  Pennsylva- 
nia R.  Co.,  230  U.  S.  255,  83  Sup.  Ot  920,  57 
U  Ed.  1472: 

"The  courts  have  not  been  given  jurisdiction 
to  fix  rates  or  practices  in  direct  proceedings, 
nor  can  they  do  so  collaterally  during  the  prog-  < 
ress  of  a  lawsuit  when  the  action  is  based  on  the 
claim  that  unreasonable  allowances  have  been 
paid.    If  the  decision  of  such  questions  was  com- 
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mitted  to  different  courts  with  different  juries, 
the  results  would  not  only  Tsry  in  degree,  but 
might  often  be  opposite  in  character— to  the  de- 
struction of  the  uniforifiity  in  rate  and  practice 
which  was  the  cardinal  object  of  the  statute." 

The  Supreme  Ck>urt  of  Wisconsin  in  City 
of  Madison  v.  Madison  Gas  &  Electric  Ck)., 
120  Wis.  249, 108  N.  W.  65,  in  holding  that  the 
courts  have  no  jurisdiction  to  fix  rates,  says: 

"This  power  of  the  state  is  in  its  nature  leg- 
islative, and  has  always  been  exercised,  either 
directly  by  the  legislative  branch  of  the  govern- 
ment or  by  delegation  of  it  to  municipal  corpo- 
rations or  some  other  appropriate  agency. 
Whether  existing  or  prescribed  rates  and  charg- 
es for  a  public  service  afford  a  reasonable  com- 
pensation is  a  judicial  question.  In  the  very 
nature  of  the  right  to  regulate  these  matters, 
between  the  public  and  those  engaged  in  per- 
forming the  service,  it  must  follow  that  courts 
cannot  prescribe  a  sdiedule  of  rates  and  charges 
■as  the  prescribed  quantum  of  compensation 
which  is  to  be  awarded  for  future  services,  be- 
cause it  is  the  legislative  prerogative  to  make 
and  prescribe  the  rules  which  shall  regulate  the 
relations  between  persons  and  their  acts  as  they 
arise  in  the  affairs  of  life.  When,  however,  such 
rules  have  been  enacted  as  law,  then  the  ju- 
diciary is  vested  with  the  authority  to  construe 
and  apply  them  to  the  affairs  they  were  intend- 
-ed  to  regulate  and  control.  These  two  functions 
are  recognized  as  distinct  and  separate  in  the 
fmidamental  organization  of  our  government, 
and  *  *  *  are  not  to  be  encroached  upon  or 
curtailed  by  the  other." 

In  this  state  the  Legislature  has  taiten 
diarge  of  the  question,  and  has  committed 
the  power  to  fix  rates  to  the  Gori)orate  Com- 
mission, and  there  is  no  reason  for  the  courts 
to  exercise  this  jurisdiction,  which  Is  not 
within  their  proper  and  legitimate  fimctions. 

Chapter  127,  Laws  1913,  provides: 

"Section  1.  The  Corporation  Commission  shall 
have  such  general  power,  control  and  supervi- 
sion of  all  electric  light,  power,  water  and  gas 
companies  and  corporations,  other  than  such  as 
«re  municipally  owned  or  conducted,  and  of  all 
persons,  companies  and  corporations,  other  than 
municipal  corporations,  now  or  hereafter  en- 
gaged in  the  business  of  furnishing  electricity, 
electric  light,  current  or  power  and  gas,  as  it 
now  has  over  railroad  and  other  corporations  as 
set  forth  in  chapter  twenty  of  the  Revisal  of 
one  thousand  nine  hundred  and  five  and  the  acts 
supplemental  and  amendatory  thereof. 

"Sec.  2.  That  the  said  commission  shall  have 
full  power  and  authority  to  fix,  establish  and 
i«gulate  the  rates  or  charges  of  such  persons, 
companies  or  corporations,  to  make  such  inves- 
tigations and  orders,  and  establish  and  enforce 
rules,  regulations,  fines  and  penalties  as  it  has 
-over  railroads.    ♦    •    • 

"Sec  6.  The  Corporation  Commission  shall 
make  reasonable  and  just  rules  and  regulations: 

"1.  To  prevent  discrimination  in  furnishing 
electricity,  electric  light,  current,'  power,  or 
xas." 

WALKER^  J.,  concurs  In  this  opinion. 


an  N.  c.  90) 
liALLOT  V.  ACHESON.     (No.  68a) 

(Supreme  Court  of  North  OaroliiUL    Dec.  20, 

1919.) 

1.  Wills  ^=»742— Dxvibeb's  deed  EnxcnyB 

TO  PASS  CONTINGENT  INTEBEST. 

Where  a  testator  devised  realty  to  his 
daughter  and  adopted  daughter  for  life,  and  then 
to  their  children,  and  if  either  should  die  with- 
out issue  the  property  to  go  to  the  child  or 
children  of  the  survivor,  and  in  case  both  should 
die  without  issue  the  property  to  go  to  testator's 
brother  and  his  heirs,  and  the  daughter  had  one 
child,  who  died  intestate  and  without  issue,  and 
the  adopted  daughter  had  two  children  living, 
and  testator's  brother  died,  leaving  only  testa- 
tor's adopted  daughter  surviving  him,  the  inter- 
est of  testator's  brother,  though  contingent  upon 
the  death  of  both  the  daughter  and  the  adopted 
daughter  without  children,  descended  to  the 
adopted  daughter  as  his  sole  heir,  who  took  by 
purchase  and  not  under  the  will,  so  that  a  deed 
by  her  to  testator's  daughter  conveyed  whatever 
interest  the  brother  had  as  ultimate  remainder- 
man. 

2.  Wills  ^=»742— Dbvibee's  deed  grHtcTiVE 

TO  PASS  TITLE. 

Where  testator  devised  realty  to  his  daugh- 
ter and  an  adopted  daughter  for  life,  and  then 
to  their  children,  and  if  either  should  die  with- 
out issue  the  property  to  go  to  the  child  or 
children  of  the  survivor,  and  in  case  both  should 
die  without  issue  the  property  to  go  to  testator's 
brother  and  his  heirs,  and  the  daughter  had 
one  child,  who  died  intestate  and  without  issue, 
and  the  adopted  daughter  had  two  children  liv- 
ing, and  the  testator's  brother  died  leaving  only 
testator's  adopted  daughter  surviving  him,  the 
estates  of  the  children  of  the  life  tenants  were 
vested  and  absolute  interests  at  the  birth  of 
the  children,  and  the  limitations  over  to  the 
children  of  the  survivor  and  to  testator's  broth- 
er failed,  so  that  a  deed  by  the  adopted  daughter 
and  her  children  to  testator^s  daughter  passed 
a  good  title. 

Appeal  from  Superior  Court,  Buncombe 
County;   Flnley,  Judge. 

Action  by  Minnie  IVigg  Malloy  against 
Blanche  Acheson  for  specific  performance 
of  a  contract  for  the  sale  of  realty.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Affirmed. 

This  action  was  brought  in  the  court  be- 
low for  the  purpose  of  enforcing  specific  per- 
formance of  a  written  contract  entered  into 
by  the  parties  to  this  action,  under  which 
defendant  agreed  to  purchase  from  the 
plaintiff  certain  real  estate  in  the  city  of 
Ashevllle,  and  the  plaintiff  agreed  to  con- 
vey the  same  to  the  defendant  absolutely  in 
fee  simple.  The  defendant  answered,  and 
admitted  the  execution  of  the  contract,  but 
alleged  that  the  plalntiir  was  not  seized  in 
fee  simple  absolute  of  the  property  con- 
tracted to  be  conveyed,  and  could  not  con- 
vey an  indefeasible  title  to  the  defoidant, 
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and  alleged  that  the  defendant  refused  to 
accept  the  plaintiff's  conveyance  and  pay 
the  purchase  money  for  that  reason.  The 
case  was  heard  on  an  agreed  statement  of 
facts,  which  is  as  follows: 

"(1)  M.  J.  Fagg,  of  Buncombe  county,  North 
Carolina,  died  on  January  31,  1894,  leaving  a 
last  will  and  testament,  bearing  date  February 
21,  1882,  and  a  codicil  thereto,  bearing  date 
February  11,  1890,  boUi  of  wMch  were  duly 
probated  and  recorded  in  the  office  of  the  clerk 
of  the  superior  court  of  Buncombe  county,  North 
Carolina,  and  copies  of  which  are  hereto  at- 
tached and  made  a  part  of  this  statement  of 
facts.  Oniat  the  land  described  in  the  complaint 
in  this  action  is  a  part  of  that  devised  to  Min- 
nie M.  Fagg  in  item  5  of  said  will. 

"(2)  M.  J.  Fagg  was  survived  by  his  widow, 
Asenath  M.  Fagg,  who  died  July  20,  1896,  by 
one  daughter,  Minnie  M.  Fagg,  and  one  adopted 
daughter,  Bessie  Fagg  MarweU,  and  said  M. 
J.  Fagg  left  surviving  him  no  other  child  or 
adopted  child  or  the  issue  of  such  other  diild, 
or  adopted  child. 

*'(3)  Minnie  M.  Fagg,  on  December  21,  1892, 
married  T.  F.  Malloy,  and  had  one  child,  Fagg 
Malloy,  who  was  bom  October  16,  1893,  and 
died  intestate,  unmarried,  and  without  issue, 
October  22,  191&  T.  F.  Malloy  died  March 
ai,  1915. 

"(4)  Bessie  Fagg  Maxwell,  adopted  daughter 
of  M.  J.  Fagg,  is  the  daughter  of  Henry  C. 
Fagg,  a  brother  of  said  M.  J.  Fagg,  and  was 
married  to  her  husband,  Wallace  F.  Maxwell, 
in  the  year  1889,  and  has  had  five  children,  three 
of  whom  have  died,  unmarried  and  without  is- 
sue, and  two  of  whom,  Lois  Maxwell  and  Mar- 
cella  Maxwell,  are  now  alive  cmd  unmarried, 
and  more  than  21  years  of  age.  • 

"(5)  Henry  O.  Fagg,  a  brother  of  M.  J.  Fagg, 
died  June  lU,  1913,  leaving  no  widow,  or  chil- 
dren, or  issue  of  such,  surviving  him,  other  than 
his  said  daughter,  Bessie  Fagg  Maxwell,  and 
her  children.  That  said  M.  J.  Fagg  was  also 
survived  by  sisters  and  brothers  other  than 
Henry  O.  Fagg,  or  the  issue  of  such,  some  of 
whom  are  still  living,  and  others  of  whom  have 
died  leaving  issue. 

"(6)  On  July  8, 1919,  Wallace  F.  Maxwell  and 
wife,  Bessie  Fagg  MaxweU,  Lois  Maxwell,  and 
Marcella  Maxwell  executed  and  delivered  to 
Minnie  Fagg  Malloy  a  deed  of  conveyance  for 
all  their  interest,  present  and  prospective,  in 
the  land  described  in  the  complaint  in  this 
action;  said  deed  being  duly  recorded  in  the 
office  of  the  register  of  deeds  for  Buncombe 
county. 

"(7)  It  is  expressly  agreed  by  the  parties 
hereto  that  the  defendant  is  making  no  objec- 
tion to  the  title  to  the  land  described  in  the 
complaint  by  reason  of  any  interest,  contingent 
or  otherwise,  in  said  property,  of  any  child  of 
Minnie  Fagg  Malloy  or  Bessie  Fagg  Maxwell 
that  may  be  bom  hereafter,  and  if  the  court 
shall  be  of  the  opinion  that  said  Minnie  Fagg 
Malloy  is  the  owner  of  the  land  described  in  the 
complaint,  in  fee  simple,  subject  only  to  Be  di- 
vested in  whole  or  in  part  on  the  birth  of  any 
such  child,  then  judgment  shall  be  entered  in 
this  action  In  favor  of  the  plaintiff.'* 

Under  item  5  of  the  will  the  testator  de- 
vlsea  the  property  in  question  to  his  daugh- 


ter Minnie,  the  plaintiff  herein,  upon  certain 
conditions  and  stipulations  set  out  in  items 
3  and  4  of  the  will,  which  are  as  follows: 

*'To  have  and  to  hold  to  her  during  her  nat- 
ural life  and  at  her  death  to  such  children  as 
shall  or  may  be  bom  to  her  in  lawful  wedlock, 
the  issue  of  any  deceased  child  to  take  the  share 
its  parent  would  have  taken  had  they  been  liv- 
mg." 

There  is  a  similar  provision  as  to  Mr& 
MazwelL  The  only  other  portion  of  the  will 
material  to  this  controversy  is  item  9,  which 
reads  as  follows: 

"In  case  that  either  Minnie  or  Bessie  should 
die  without  child,  or  children,  then  I  devise  the 
property  that  would  have  gone  to  such  child, 
or  children,  had  such  been  born,  to  the  child 
or  children  of  the  survivor  of  them,  and  in  case 
both  of  them  should  die  without  issue,  then  the 
same  is  devised  to  my  brother  Henry  C.  Fagg 
and  his  heirs  forever." 

The  deed  mentioned  in  the  agreed  state- 
ment of  facts  conveys  to  the  plaintiff: 

"All  of  their  [the  grantors']  right,  title,  in- 
terest, and  estate,  daim,  and  demand  of  every 
kind  and  nature,  present  or  prospective,  which 
they  have  or  may  hereafter  have,  under  the  wiU 
of  the  late  M.  J.  Fagg  or  otherwise,  in  and  to" 
the  property;  "it  being  the  intention  of  this 
deed  to  convey  any  and  all  present  and  pros- 
pective, vested  or  contingent,  interest  of  tl^e 
parties  of  the  first  part  in  and  to  that  portion 
of  the  property  of  M.  J.  Fagg  lying  between 
North  Main  street  and  Merrimon  avenue  in  the 
city  of  Asheville,  *  •  •  and  which  has  not 
heretofore  been  sold.** 

Upon  these  undisputed  facts,  the  plaintiff 
contends  that  she  is  the  owner  of  the  land 
described  in  the  complaint  on  two  grounds: 
First,  upon  the  birth  of  the  plaintiffs  son, 
Fagg  Malloy,  the  remainder  over  after  the 
life  estate  of  the  plaintiff  became  vested  in 
him,  and  upon  his  death  this  vested  remain- 
der passed  to  his  mother  as  his  heir  at  law ; 
second,  that  if  the  remainder  of  Fagg  Mal- 
loy was  contingent  on  his  surviving  his 
mother,  then  the  plaintiff  acquired  the  re- 
mainder over  .after  her  life  estate,  if  not  by 
descent  from  him,  then  by  the  deed  from 
her  adopted  sister,  Bessie  Fagg  Maxwell, 
and  her  husband  and  two  children — ^Mrs. 
Maxwell  being  also  the  only  child  and  heir 
in  law  of  Henry  0.  Fagg,  the  ultimate  re- 
mainderman. 

The  defendant  contends:  (a)  That  the 
construction  of  the  items  of  the  will  above 
quoted  is  controlled  by  section  1581  of  the 
Revlsal  of  1905;  that  all  of  the  remainders 
are  contingent  upon  the  respective  remain- 
dermen surviving  the  life  tenant,  and  that 
the  plaintiff  inherited  nothing  from  her  son 
on  his  death,  (b)  That  the  deed  from  Wal- 
lace F.  Maxwell  and  others  is  not  sufficient 
in  form,  and  cannot,  as  a  matter  of  law, 
convey  any  contingent  interest  of  the  gran- 
tors in  the  property  in  question,     (c)  That 
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the  brotbers  and  sisters  of  Henry  0.  Fagg, 
or  their  issue,  have  or  may  have  an  interest 
in  the  property  in  the  event  of  the  death  of 
both  Mrs.  Ma.zwell  and  Mrs.  Malloy  with- 
out issue  surviving,  as  they,  the  said  broth- 
ers and  sisters,  or  their  issue,  would  then 
take  as  the  heirs  at  law  of  Henry  O.  Fagg, 
the  ultimate  remainderman. 

The  court  gave  Judgment  for  the  plaintiff, 
and  the  defendant  appealed. 

Ruffner  Campbell,  of  Ashevllle,  for  appel- 
lant. 

Martin,  Rollins  &  Wright,  of  Asheville, 
for  appellee. 

WALKER,  J.  (after  stating  the  facts  as 
above).  We  have  stated  only  such  provisions 
of  the  will  as  relate  to  the  question  present- 
ed for  our  decision.  The  discussion  before 
us  took  a  wide  range,  and  embraced  some 
matters  which  we  do  not  deem  it  necessary 
to  <M>nsider.  We  have  been  favored  with  a 
very  able  and  learned  argument  on  both 
sides,  and  have  been  greatly  aided  thereby 
in  reaching  our  conclusion,  which  we  wiU 
now  state. 

It  appears  in  the  record  that  every  person 
who  has  any  interest  iu  the  land,  whether 
vested  or  contingent,  is  a  party  to  the  deed, 
the  efficacy  of  which  to  pass  an  indefeasible 
title  to  the  grantee  is  the  question  now  be- 
fore us.  Marcellus  J.  Fagg,  the  testator, 
devised  his  property  to  his  wife  for  life,  for 
the  Joint  benefit  and  use  of  herself  and  his 
daughter,  Minnie  Fagg,  and  his  adopted 
daughter,  Bessie  May  Fagg,  the  only  child 
of  his  brother,  Henry  O.  Fagg;  and,  subject 
to  this  life  estate,  he  then  devised  <:ertain 
property  to  his  daughter  and  adopted  daugh- 
ter for  life,  and  then  to  their  children,  the 
issue  of  any  deceased  child  to  take  the  share 
its  parent  would  have  taken,  if  living;  and 
he  next  provided  that,  if  either  of  them 
should  die  without  child  or  children,  the 
property  that  would  have  gone  to  such  child 
or  children,  had  such  been  living,  should  go 
to  the  child  or  children  of  the  survivor  of 
them;  and  finally  he  willed  that,  in  case 
both  of  them  should  die  without  issue,  the 
property  should  go  to  his  brother,  Henry  O. 
Fagg,  and  his  heirs  forever.  Mrs.  Minnie 
Fagg  Malloy  has  had  one  child,  Fagg  Mal- 
loy, who  died  Intestate  and  without  issue, 
and  Mrs.  Bessie  Maxwell,  the  adopted 
daughter,  has  two  living  children,  both  of 
age  and  unmarried;  three  of  her  children 
having  died  intestate  and  without  having 
married.  The  husband  of  the  plaintiff,  died 
in  1915.  Henry  0.  Fagg  died  in  1013,  leav- 
ing oaly  one  child  and  daughter,  Bessie 
Maxwell,  surviving  him.  He  also  left  broth- 
ers and  sisters.  The  deed  was ^  duly  execut- 
ed by  Mr.  and  Mrs.  Maxwell  and  their  two 
daughters  to  the  plaintiff,  Minnie  Fagg 
Malloy. 

It  can  make  no  difference  what  interest 


Fagg  Malloy,  the  son  of  the  plaintiff,  ac* 
quired  in  the  land  under  the  wiU,  whether 
vested  or  contingent  He  left  no  wUl,  and 
had  not  conveyed  his  Interest,  and  his  only 
heir  was  his  moth^i  who  inherited  his  es- 
tate^ whatever  It  was,  at  his  death.  If  any 
interest  wlU  pass,  under  the  will,  to  the 
children  of  Mrs.  Maxwell,  at  the  death  of 
Mrs.  Malloy  without  child  or  children,  this 
interest  is  conveyed  by  the  deed  to  the  plain- 
tiff, as  the  children  of  Mrs.  Maxwell,  Lois 
Maxwell  and  Marcella  Maxwell,  have  Joined 
in  the  execution  of  the  deed  with  their  fa- 
ther and  mother.  So  t&r  all  persons  who 
have  any  interest,  under  the  will  or  other- 
wise, anterior  to  Henry  C.  Fagg,  have  unit- 
ed in  the  execution  of  the  deed. 

[1]  Now  as  to  his  interest:  We  will  treat 
the  case.  In  this  connection,  as  if  his  interest 
is  contingent  upon  the  death  of  both  Mrs. 
Malloy  and  Mrs.  Maxwell  without  child 
or  children,  and  when  so  regarded,  for 
the  sake  of  argument,  we  find  that  the  per- 
son who  is  to  take  under  the  will  as  the 
ulterior  devisee  is  certain,  though  the  event 
upon  which  be  Is  to  take  may  be  uncertain, 
and  in  such  a  case,  as  we  will  show  hei^ 
after,  his  estate  is  devisable,  descendible, 
transmissible,  and  assignable.  His  estate 
will  remain  contingent,  as  the  event  upon 
which  it  is  to  become  vested  and  absolute 
has  not  happened.  But,  though  it  remains 
contingent,  it  is  transmissible  by  descent, 
and  when  he  died  it  went  to  his  heirs.  He 
had  only  one  at  the  time  of  his  death,  and 
that  one  is  Mrs.  Maxwell,  his  daughter,  and 
she  is  a  grantor  in  the  deed.  Her  Joinder 
in  it  passes  whatever  interest  she  acquired 
by  descent  from  her  father,  Henry  O.  Fagg, 
so  that  there  is  but  a  single  interest  left  to 
be  considered,  and  that  is  the  one  as  to  the 
possibility  that  Mrs.  Malloy  and  Mrs.  Max- 
well may  hereafter  have  a  child  or  children, 
and  this  possibility,  while  it  exists  in  con- 
templation of  law,  is  so  remote  that  the 
parties  have  agreed  to  waive  it 

We  held  \n  Williams  v.  Biggs,  176  N.  C. 
48,  96  S.  E.  643,  that— 

"However  we  construe  the  devise,  whether  as 
resting  the  estate  absolutely  in  the  survivors 
at  the  death  of  James  A.  Roberson,  who  died 
without  issue,  or  as  creating  successive  survivor- 
ships, the  deed  tendered  by  the  plaintiff,  who 
derived  his  right  and  title  under  a  deed  ex- 
ecuted by  the  three  surviving  brothers  for  the 
land,  will  convey  a  good  title  to  the  defendant 
This  is  true,  because  every  one  who  could  take 
an  interest  under  the  devise  in  the  will  has 
joined  in  the  deed  to  certain  grantees  under 
whom  the  plaintiff  claims  title  by  mesne  con- 
veyance, and  it  is  'the  same  as  if  they  had  con- 
veyed directly  to  the  plaintiff.  In  any  view  of 
the  case,  the  estate  was  vested,  either  absolutely 
in  all  the  surviving  brothers,  or  ultimately  mil 
80  vest  in  some  one  or  more  of  them.  If  anj 
one  of  them  should  die,  leaving  heirs,  his  share 
would  descend  to  such  heirs,  who,  though,  woni  I 
be  bound  by  his  deed.    *    *    *    Of  course,  where 


N.a) 


MALLOT  V.  ACHESON 

(101  8.B.) 


609 


the  heirs,  inne  or  ddldrto,  are  so  designated  as 
to  take  by  purchase,  under  the  terma  of  the  will, 
there  is  no  estoppel  or  rebutter,  aa  they  do  not 
take  from  their  ancestor  by  descent,  but  directly 
from  the  devisor  as  purchasers.  Whitesi'des  v. 
Cooper,  115  N.  C.  570  [20  S.  E.  295].  But 
-whether  all  the  sons  die  without  issue,  or  some 
die  without  leaving  issue,  and  others  die  leav- 
ing issue,  all  parties  have  joined  in  the  deed 
who  have  or  will  have  the  title  to  the  land. 

*  •  •  The  plaintiff  has  derived  his  title  from 
parties  who,  if  not  owners  of  the  land  at  the 
time  they  conveyed  it  to  him,  will  eventually 
become  Uie  owners  in  fee  simple  absolute,  and 
therefore  ♦  ♦  ♦  all  interest  therein  has  pass- 
«d  to  him.  It  follows  that  the  deed  tendered 
to  the  defendant  will  convey  to  him  a  good  and 
indefeasible  tiUe.** 

And  the  same  was  substantially  held  In 
Hobgood  V.  Hobgood,  169  N.  G.  485,  86  S.  E. 
189,  as  will  appear  from  this  language  of 
Jastice  Hoke: 

"Pattie  Pippen  having  died  without  child  or 
^ildren,  or  the  descendants  of  such,  the  present 
estate  in  fee  in  the  entire  property  is  held  and 
owned  by  MoUie  Hobgood,  defeasible  at  her 
death  without  child,  etc.,  and  in  which  event 
the  property  would  go  to  the  ultimate  devisees, 
the  Pippin  nephews,  and  all  of  these  having  con- 
veyed their  interest,  title,  and  estate  to  Mollie 
Hobgood,  there  is  no  reason,  under  the  terms  of 
the  devise,  why  she  should  not  presently  take 
and  receive  the  entire  fund;  our  decisions  on 
the  subject  being  to  the  effect  that,  when  the 
holders  of  a  contingent  estate  are  specified  and 
known,  they  may  assign  and  convey  it,  and,  in 
the  absence  of  fraud  or  imposition,  when  such 
a  deed  is  made,  it  will  conclude  all  who  must 
claim  under  the  grantors,  even  though  the  con- 
veyance is  witiiout  warranty  or  any  valuable 
consideration  moving  between  the  parties" — cit- 
ing Komegay  v.  Miller,  137  N.  C.  659,  50  S.  E. 
315,  107  Am.  St  Rep.  505. 

In  our  case,  a  valuable  consideration  was 
given  for  the  deed.  This  court  in  Komegay 
T.  Miller,  supra,  states  the  doctrine  as  to  the 
assignability  of  a  contingent  Interest,  and 
shows  that  a  deed  for  such  an  estate,  or 
interest,  passes  It  by  way  of  estoppel,  or  as 
an  equitable  right,  which  will  be  recognized 
and  enforced.  We  refer  especially  to  that 
case,  as  it  states  the  principle  very  clearly 
and  discusses  it  very  fully,  citing  and  re- 
viewing the  authorities.  In  Fortescue  v. 
Satterthwaite,  23  N.  C.  566,  Justice  Daniel 
thus  refers  to  the  doctrine: 

"It  is  true,  as  stated  in  the  argument,  that 
a  possibility  cannot  be  transferred  at  law.  But 
by  a  possibility  we  mean  such  an  interest,  or 
the  chance  of  succession,  which  an  heir  appar- 
ent has  in  his  ancestor's  estate.  •  *  *  Ex- 
ecutory devises  are  not  considered  as  mere  pos- 
sibilities, but  as  certain  interests  and  estates. 

*  ♦  ♦  In  [Jones  v.  Roe,  3  T.  T.  93],  the  judg- 
es seem  to  have  considered  it  as  settled  that  con- 
tingent interests,  such  as  executory  devises  to 
persons  who  were  certain,  were  assignable. 
Thry  may  be  assigned  (says  Atherly,  p.  55), 
both  in  real  and  personal  estate,  and  by  any 
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mode  of  conveyance  by  which  they  might  be 
transferred,  had  they  been  vested  remainders." 

Justice  Ashe  takes  up  the  subject  In  Bo- 
denhamer  v.  Welch,  89  N.  C.  78,  and  dis- 
cusses it  with  his  usual  learning  and  clear- 
ness.    He  says: 

"[Randall  Bodenhamer's]  interest  was  contin- 
gent, depending  upon  his  surviving  his  mother. 
It  was  not,  as  contended,  a  mere  possibility, 
but  an  estate  in  the  land,  an  executory  devise, 
or  rather  a  contingent  remainder,  which  is  a 
certain  interest  A  possibility  is  defined  to  be 
*an  uncertain  tiling*  which  may  happen,  or  a 
contingent  interest  in  real  or  personal  estate. 
Possibilities  are  divided  into,  first,  a  possibility 
coupled  with  an  interest;  this  may  of  course 
be  sold,  assigned,  transmitted,  or  devised ;  such 
a  possibility  occurs  in  executory  devises  and 
in  contingent,  springing,  or  executory  uses ;  and, 
secondly,  a  bare  possibility  or  hope  of  succes- 
sion ;  this  is  the  case  of  an  heir  apparent  dur- 
ing the  life  of  his  ancestor;  it  is  evident  he 
has  no  right  he  can  assign,  devise,  or  rdease. 
2  Bouvier,  Law  Diet  253.  That  executory 
devises,  contingent  remainders  and  other  possi- 
bilities coupled  with  an  interest  may  be  assigned 
is  maintained  in  Jones  v.  Roe,  3  D.  &  E.  88; 
Higden  v.  Williamson,  3  P.  Wms.  132;  Mitch- 
ell V.  Winslow,  2  Story,  630  [Fed.  Cas.  No^ 
9673] ;  Comegys  v.  Vasse,  1  Pet  193  [7  L.  Ed. 
108] ;  [Nimmo  v.  Davis],  7  Tex.  25 ;  Fortescue 
V.  Satterthwaite,  23  N.  a  566;  and  8  Pars. 
Const  475;  Burrill,  Assign.  72;  Shep.  Touch. 
230." 

In  Komegay  v.  Miller,  supra,  137  N.  0. 
at  page  668,  50  S.  E.  315,  107  Am.  St  Rep. 
505,  the  court  says  that  the  assignee  acquir- 
es an  equitable  title,  not  merely  the  right  to 
enforce  an  executory  contract,  and  this  view 
Is  stated  with  great  force  in  Blspluim  on 
Equity  (6th  Ed.)  236,  as  follows: 

"The  true  ground  upon  which  this  and  sim- 
ilar decisions  are  to  be  placed  appears  to  be 
that  a  court  of  equity  enforces  such  assignments 
on  the  ground  that  the  assignee  is  entitled  to 
have  specific  performance  of  the  contract  to 
assign,  as  soon  as  the  property  comes  into  ex- 
istence, in  the  hand  of  the  assignor.  But  it 
must  not  be  understood  by  this  remark  that  the 
assignor's  right  is  merely  in  the  nature  of  a 
right  to  the  specific  performance  of  executory 
contracts,  or  is  to  be  measured  by  the  limitations 
by  which  that  equitable  remedy  is  controlled. 
The  assignee's  right  is  something  more.  It  is 
a  present  title,  not  existent  at  law,  but  thorough- 
ly recognized  in  equity ;  and  to  that  title  equity 
stands  ready  to  give  full  effect  the  instant  the 
property  comes  into  being.  It  is  true  that  nei- 
ther in  equity  nor  at  law  can  a  contract  to  trans- 
fer property,  not  then  in  existence,  operate  as 
an  immediate  and  complete  alienation,  for  the 
simple  reason  that  there  is  nothing  which  can 
be  immediately  transferred.  But  instantly  up- 
on the  acquisition  of  the  thing,  the  assignor  holds 
it  in  trust  for  the  assignee,  whose  title  requires 
no  act  on  his  part  to  perfect  it  The  assignee, 
therefore,  has  an  equitable  title  from  the  time 
of  the  assignment" 

The  decision  in  Clark  v.  Ck)x,  115  N.  C.  94, 
20  S.  E.  176,  is  very  much  in  point 
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The  case  of  Burdto  v.  Lipsltz,  166  N.  C. 
523,  82  S.  E.  863,  la  easily  distinguished 
from  this  one  (and  from  the  cases  cited  by 
us  where  the  deed  was  held  sufficient  to  pass 
the  contingent  estate),  because  there  the  ul- 
terior limitation  was  to  the  heirs  of  the  de- 
visor, and  it  was  held  that  only  those  who 
could  answer  to  that  description  when  the 
contingency  happened,  and  the  estate  vest- 
ed, would  take  under  the  will,  and  not  the 
heirs  of  the  devisor  at  his  death.  It  there- 
fore was  uncertain  who  those  heirs  would 
be  until  the  event  had  occurred  which  would 
vest  the  estate  absolutely.  This  being  the 
ease,  the  deed  was  held  not  sufficient  to  pass 
an  indefeasible  title,  as  it  could  not  then 
be  determined  whether  all  the  persons,  who 
might  have  an  interest  in  the  land,  had  Join- 
ed in  the  deed.  But  .here  the  ulterior  devise 
is  to  a  person,  who  Is  certain,  viz.  Henry  G. 
Fagg.  If  he  had  survived  and  joined  in  the 
deed.  It  would  be  clear  that  his  title  or  in- 
terest, though  contingent,  passed  to  the 
plaintiff,  Mrs.  Minnie  Fagg  Malloy.  His  in- 
terest, or  estate,  which  came  to  him  under 
the  will,  contingent  though  it  was,  descend- 
ed at  his  death  to  his  sole  heir  Mrs.  Max- 
well, who  was  his  daughter,  and  she  took 
it,  not  under  the  will,  but  by  descent  (Whit- 
field V.  Garrls,  134  N.  C.  24,  45  S.  B.  904), 
as  we  have  said.  Her  Joinder  in  the  deed, 
as  one  of  the  grantors,  was  as  efficacious  to 
pass  the  contingent  interest,  which  her  fa- 
ther took  under  the  will  and  she  acquired 
by  descent  from  him,  as  would  his  deed  have 
been  for  the  same  interest,  had  he  lived. 
This  follows  because  the  Interest  which  the 
father  got  under  the  executory  devise, 
though  contingent,  or  a  possibility  coupled 
with  an  interest,  could,  as  said  above,  be 
sold,  assigned,  transmitted  by  descent,  or 
devised.  It  descended  to  the  daughter,  Mrs. 
Maxwell,  when  Henry  C.  Fagg  died  (Korne- 
gay  V.  Morris,  122  N.  C.  199,  29  S.  E.  875), 
and  was  assignable  by  her,  and  whoever  will 
succeed  her  in  the  line  of  descent  from  her 
father  will  be  bound  and  concluded  by  her 
deed. 

The  case  of  Isler  v.  Whitfield,  61  N.  O. 
493,  relied  on  by  the  defendant,  is  material- 
jy  different  from  this  case.  There  the  devise 
of  the  land  was  to  a  grandson,  and,  if  he 
died  without  heirs  of  his  body,  to  go  over. 
It  was  held  that  the  first  taker  and  the 
grandson  could  not  convey  a  good  title,  be- 
cause there  was  an  alternative  class  to  take 
under  the  last  limitation,  namely,  the  grand- 
children generally  of  the  testator,  and  all  of 
them  were  not  parties  to  the  deed,  and  were 
not  bound  by  the  deed  of  the  specified 
grandsons.  Th&t  is  not  our  case.  Burden 
V.  Llpsitz,  supra,  likewise  relied  on.  Is  also 
different,  for  there  the  ultimate  limitation 
was  to  the  testator's  own  heirs,  which.  It 
was  held,  could  not  be  determined,  until  the 
contingency  had  happened  at  the  expiration 


of  the  life  estate.  The  heirs  Uiere  took  by 
purchase,  or  under  the  will,  and  not  by  limi- 
tation, while  here  the  devise  over  is  to  Hen- 
ry 0.  Fagg,  and  his  heirs,  and  the  word 
''heirs"  is  one  of  limitation,  and  not  of  pur- 
chase, and  the  estate  of  Henry  C.  Fagg, 
therefore,  descended  to  his  only  heir  who 
was  Mrs.  Maxwell,  and  her  deed  concludes 
those  who  will  come  after  her  in  the  line  of 
descent,  as  we  have  shown.  The  ulterior 
devisee,  Henry  0.  Fagg,  was  a  certain  per- 
son designated  to  take,  while  the  event  upon 
which  the  vesting  of  his  estate  depended 
was  uncertain.  When  he  died,  his  estate,  if 
vested  or  contingent,  descended  to  his  heir, 
who  took  under  him,  and  not  under  the  wilL 
Clark  v.  Cox,  115  N.  C.  94,  20  S.  E.  176, 
where  the  principle  is  fully  discussed  by 
Chief  Justice  Shepherd. 

[2]  So  far,  we  have  dealt  with  the  case 
upon  the  assumption  that  there  may  be  con- 
tingent interests  to  be  taken  Into  account 
in  passing  upon  the  title  to  the  land.  We 
will  now  consider  it  in  the  other  view  pre- 
sented by  the  plaintiff — ^that  the  estates  of 
the  children  of  Mrs.  Malloy  and  Mrs.  Max- 
well were  vested  and  absolute  interests  at 
the  birth  of  each  child,  and  that  the  devi- 
sor did  not  intend  a  dying  without  Issue  liv- 
ing at  the  death  of  Mrs.  Malloy  and  Mrs. 
Maxwell,  but  a  dying  without  having  had 
such  issue,  and,  as  each  of  them  have  had 
issue,  the  llraitutions  over  to  the  children  of 
the  survivor  have  failed.  In  this  view, 
when  Fagg  Malloy  died,  his  vested  interest 
went  to  his  mother,  his  father  being  dead, 
and  the  other  interests  of  Mrs.  Maxwell  and 
her  children  also  vested,  and  passed  to  Mrs. 
Malloy  by  the  deed.  If  the  estate  is  such  as 
would  open  to  let  in  the  interests  of  any 
after-born  children  of  Mrs.  Malloy  and  Mrs. 
MaxweU  (Irvhi  v.  Clark,  98  N.  G.  437,  4  S. 
E.  30),  this  is  provided  for  by  the  agre^nent 
of  the  parties  to  waive  any  defect  in  the 
title  arising  out  of  the  possible  birth  of  any 
such  children.  The  conclusion  here  is  that, 
if  the  interests  are  all  absolutely  vested,  and 
the  limitation  over  to  Henry  C.  Fagg  there- 
fore has  failed,  by  the  birth  of  children  to 
Mrs.  Malloy  and  Mrs.  Maxwell,  the  deed 
will  pass  a  good  title  to  the  purchaser. 

We  have  refrained  from  passing  on  the 
controversy  of  the  parties  as  to  whether  the 
estate  was  vested  absolutely  in  Mrs.  Mal- 
loy and  Mr&  Maxwell  and  their  children 
when  born,  or  whether  there  is  a  contingent 
interest  in  the  children  and  In  Henry  (X 
Fagg,  as  it  Is  not  necessary  to  do  so  in  or- 
der to  decide  the  only  question  before  us, 
which  is:  Will  the  deed  convey  a  good  tltle^ 
whether  the  interests  are  vested  or  con- 
tingent? and  we  are  of  opinion  that  in  ei- 
ther case  it  wiU,  under  the  principles  we 
have  stated. 

Affirmed* 
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iron  ore  at  Cranberry,  N.  C,  and,  as  we  un- 
derstand the  testimony,  the  ore  was  being 
taken  from  the  mine  at  diHerent  levels  under 
the  mountain  and  approached  from  the  out- 
side by  trades  laid  in  tunnels,  the  main  track 
being  designated  as  slope  No.  5,  and  about  a 
quarter  of  a  mile  or  so  from  the  entrance 
another  track  branched  off  from  this,  going 
to  a  different  opening  and  known  as  slope 
No.  3.  That,  in  conveying  ore  from  the  mine, 
the  empty  cars  were  taken  in  with  an  engine, 
and  after  being  loaded  they  were  later  al- 
lowed to  run  down  the  slopes  by  gravity. 
That  at  each  opening  there  were  different 
squads  of  hands  engaged,  divided  into  night 
and  day  shifts,  and  the  loaded  cars  were  us- 
ually started  down  the  slopes  at  or  soon  after 
the  time  the  respective  shifts  quit  their  pe- 
riod of  work.  That  the  employes  in  coming 
out  from  their  work  walked  down  the  tracks, 
this  being  a  smooth,  dry  way,  and  had  been 
accustomed  to  do  this  for  several  months 
past.  That  there  were  spaces  on  either  side 
of  the  track  9f  4  to  5  feet,  but  these  were  un- 
even and  rocky,  and  at  places  there  were 
obstructions  or  pits  or  holes,  making  it  nec- 
essary to  take  the  track,  and  the  middle  of 
the  track,  as  stated,  was  the  path  they  all 
took.  That  there  has  been  a  plank  walkway 
safe  and  suitable  for  the  hands,  but  for  some 
reason,  on  moving  the  shop  or  shops  of  the 
company  on  one  of  the  slopes,  this  walkway 
had  been  'discontinued,  was  no  longer  lighted, 
and  at  places  it  was  to  some  extent  obstruct- 
ed. That  there  were  lights  along  the  track 
at  places,  but  at  the  point  of  the  injury  the 
evidence  was  to  the  effect  that  the  lights  were 
very  dim.  That  there  were  usually  40  to  45 
hands  coming  out  along  the  track  after  the 
night  shifts  quit  work.  That  plaintiff  was 
an  employ^  on  the  night  shift  on  slope  No.  3, 
and  on  February  8,  1019,  about  4  a.  m.,  the 
hour  when  he  usually  quit  work,  he  and 
two  or  three  others  were  walking  down  the 
track  or  standing  In  the  space  at  the  side,  at 
a  point  not  far  below  where  No.  3  slope  left 
No.  5,  when  15  to  18  loaded  cars  rolled  by — 
in  a  bunch,  or  so  near  It  as  to  appear  that 
way — the  larger  part  of  them  coupled  to- 
gether and  with  some  car  boys  on  the  for- 
ward  cars.  That  plaintiff,  on  the  side,  was 
approaching  an  obstruction  or  hole  and  mak- 
ing it  necessary  for  him  to  get  back  on  the 
track  or  cross  it,  and,  as  the  bunch  of  cars 
passed,  he  stepped  back  on  the  track  and  was 
immediately  struck  by  a  detached  car,  15  or 
more  feet  behind  the  others,  and  which  was 
without  lights  or  any  one  on  it  The  car  ran 
over  his  leg,  causing  painful  and  serious  in- 
juries, etc. 

[1  ]  It  is  the  fully  established  principle  with 

us  that  an  employer  of  labor,  in  the  exercise 

of  reasonable  care,  la  required  to  provide 

HOKE,  J.   The  facts  In  evidence  tended  to  for  his  employ^  a  safe  place  In  which  to  do 

show:  That  defendant  oompany  was  mining  I  his  work,  and  our  decisions  hold  that  the 


{179  N.  C.  142) 

ELLIOTT  V.  CRANBERRY  FURNACE  CO. 

(Supreme  Court  of  North  Carolina.     Dec.  27, 

1910.) 

1.  MASTBB  ANB  servant  ^=39114  —  DtTTT  TO 
PBOVIDE  SAFE  PLACE  FOB  WOBK  EXTENDS  TO 
APPROACHES. 

Employer  in  the  exercise  of  reasonable  care 
is  required  to  provide  for  his  employ^  a  safe 
place  in  which  to  work,  and  this  obligation  ex- 
tends to  approaches  to  it  where  they  are  un- 
der employer's  control  and  in  a  reasonable  scope 
of  this  duty. 

2.  Master  and  servant  ^=»286(19)— Negli- 
gence OF  MINE  OPEBATOB  IN  SENDING  GARS 

THROUGH    TUNNEL     WHEN     EMPLOYES     WERE 
LEAVING  ISSUE  FOB  JURY. 

Where  a  mine  operator  allowed  loaded  cars 
to  be  started  down  track  in  tunnel  without 
lights  or  adequate  control  or  warning  at  a  time 
when  it  knew  that  its  employes  would  be  leav- 
ing work  by  walking  along  tunnel,  the  issue 
of  negligence  was  properly  submitted  to  the 
jury. 

3.  Master  and  servant  <Sx=9289(25)  —  Con- 
tbibutort  negligence  of  miner  in  walk- 
ing on  tunnel  track  a  jury  question. 

A  miner  leaving  mine  along  a  track  in  a 
dimly  lighted  tunnel,  the  only  way  provided 
for  exit,  who  stepped  upon  the  track  because 
of  an  obstmction,  and  was  struck  by  an  un- 
lighted  car  detached  from  a  bunch  that  had 
just  passed,  held  not  contributorily  negligent  as 
matter  of  law. 

Appeal  from  Superior  Court,  Avery  Coun- 
ty; B.  F.  Long,  Judge. 

Action  by  Frank  Elliott  against  the  Cran- 
berry Furnace  Company.  Judgment  for 
plaintiff,  and  defendant  excepts  and  appeals. 
No  error. 

PlaintlfT  claimed  and  offered  evidence  tend- 
ing to  show  that  as  an  employ^  of  defendant 
company  engaged  in  working  im  its  mines 
at  Cranberry,  and  while  walking  along  the 
track  of  said  company,  he  was  knocked  down 
by  a  car  negligently  operated  by  defendant  on 
said  track  and  seriously  injured  by  the  car 
running  over  his  leg.  There  was  denial  of 
negligence  by  the  company  and  plea  of  con- 
tributory negligence  on  the  part  of  plaintiff. 
On  issues  submitted,  there  was  Judgment 
for  plaintiff  and  assessing  damages  for  the  In- 
jury. Judgment  on  the  verdict,  and  defend- 
ant excepted  and  appealed. 

J.  H.  Epps,  of  Jonesboro,  Tenn.,  J.  P.  John- 
son, of  Johnson  City,  Tenn.,  F.  A.  Linney, 
of  Boone,  and  Merrlmon,  Adams  &  Johnston, 
of  Asheville,  for  appellant 

J.  W.  Ragland,  of  Newland,  V.  B.  Bowers, 
of  Elk  Park,  and  J.  J.  Hayes,  of  North  Wilkes- 
boro,  for  appellee. 


4tS5»For  oUier  cams  see  game  topic  and  KBY-NUMBKB  in  all  Key-Numbered  Digests  and  Indexes 
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obligation  extends  to  the  approaches  to  it 
when  they  are  under  the  employer's  control 
and  in  the  reasonable  scope  of  this  duty. 
Kelly  V.  Power  Co.,  160  N.  O.  283,  76  S.  B. 
261;  Myers  v.  Lumber  Ck).,  129  N.  O.  252, 
39  S.  E.  960;  Dellgny  y.  Furniture  Co.,  170 
N.  C.  189,  86  S.  B.  980 ;  Klger  v.  Scales,  162 
N.  C.  133.  78  S.  E.  76 ;  Norrls  v.  Cotton  Mills, 
154  N.  C.  474,  70  S.  E.  912 ;  Vaden  v.  R.  R., 
150  N.  C.  700,  64  S.  E.  762. 

[2]  Under  the  conditions  presented  in 
the  evidence,  the  defendant  company  should 
have  provided  a  safer  way  and  kept  it  in 
proper  condition  by  which  these  employes 
could  have  gone  out  from  their  work,  and 
farther  it  was  a  negligent  breach  of  duty 
and  of  a  pronounced  type  for  defendant  to 
allow  a  lot  of  loaded  cars,  day  by  day,  to  be 
started  down  this  track  without  lights  or 
adequate  control  or  warning  provided  at  a 
time  when  it  was  known  that  numbers  of 
its  employes  would  be  on  this  track,  and  so 
exposed  to  very  real  danger.  It  was  not 
only  probable,  but  well-nigh  certain,  that 
serious  injury  would  be  the  result  to  one  or 
more  of  them,  and,  under  the  principle  of 
the  cases  cited  and  others  of  like  kind,  the 
court  committed  no  error  to  defendant's 
prejudice  in  submitting  the  issue  on  the  de- 
fendant's negligence  as  an  <^>en  question  to 
the  jury. 

[3]  And  as  to  the  conduct  of  the  plaintiff  con- 
sidered on  the  issue  of  contributory  negli- 
gence, it  is  the  well-considered  rule  that 
an  employ^  should  always  be  properly  atten- 
tive to  his  own  safety,  and  it  has  been  tinie 
and  again  held  that  when  one  has  slipped 
on  a  railroad  track,  and  especially  at  a  time 
when  there  was  likelihood  of  a  car  pass- 
ing, it  will  usually  amount  to  contributory 
negligence  as  a  matter  of  law;  but  this  is 
not  always  nor  necessarily  true. 

An  examination  of  the  authorities  on  the 
subject  will  disclose  that  the  principle  refer- 
red to  is  not  near  so  insistent  where  the  in- 
jured party  is  on  the  track  in  the  line  of  his 
duty  or  by  license  of  the  company,  and  in 
SherrlU  v.  Railroad,  140  N.  C.  252,  52  S.  B. 
940,  it  was  said  that,  while  one  who  volun- 
tarily entered  on  a  railroad  track  without 
looking  or  listening  is  usually  held  guilty  of 
contributory  negligence,  the  facts  and  attend- 
ant circumstances  may  so  qualify  the  obliga- 
tion as  to  require  the  question  to  be  submit- 
ted to  the  jury. 

A  similar  ruling  was  made  at  the  same 
term  in  Cooper  v.  R.  R.,  140  N.  C.  209,  62 
S.  E.  932,  3  L.  R.  A.  (N.  S.)  391,  6  Ann.  Cas. 
71,  and  the  i)osition  has  been  again  and  again 
approved  in  our  decisions.  Lutterloh  v.  R« 
R.,  172  N.  C.  172,  90  S.  E.  8;  Johnson  v. 
R.  R.,  163  N.  C.  431,  79  S.  E.  690,  Ann.  Cas. 
191  «B,  598;  Pann  v.  R,  R.,  155  N.  C.  136,  71 
S.  E.  81 ;  Wolfe  v.  R.  R.,  154  N.  C.  569,  70 
S.  E.  993;  Farris  v.  R.  R.,  151  N.  C.  483, 
66  S.  E.  457,  40  L.  R.  A.  (N.  S.)  1115. 


While  plaintiff  testifies  that  if  he  had 
looked  back  he  might  have  seen  this  car,  or 
if  he  had  remained  where  he  was  be  would 
have  escaped  Injury,  the  facts  in  evidence 
also  show  that  plaintiff  was  not  a  trespasser 
in  the  use  of  this  track,  but  that  it  was  the 
usual  and  practically  the  only  way  provided 
by  the  comi>any  for  the  bands  in  going  from 
their  work;  that  at  the  place  of  the  injury 
the  lights  were  very  dim ;  that  a  large  bunch 
of  cars,  apparently  fastened  together,  had 
just  passed;  that  his  attention  was  for  the  mo- 
ment distracted  and  his  hearing  interfered 
with  by  these  cars;  that  the  point  at  which 
he  was  standing  was  near  an  obstruction  or 
pit,  just  ahead,  which  required  that  he  go 
back  upon,  or  across,  the  track,  and  as  he 
did  so  he  was  struck  by  a  stray  or  detached 
car  separated  from  the  others,  which  a^ 
preached  without  any  light  or  person  to  give 
warning.  Under  these,  the  attendant  cir- 
cumstances, we  think  that  the  plaintiff  might 
have  reasonably  concluded  that  all  the  cars 
that  were  anywhere  near  had  passed  in  the 
first  lot,  and  that,  under  the  principles  rec- 
ognized and  approved  by  these  authorities, 
the  court  was  justified  in  submitting  the 
question  of  contributory  negligence  also  as 
an  open  one  to  the  jury. 

On  careful  examination,  we  find  no  error  in 
the  record,  and  the  judgment  for  plaintiff 
is  affirmed. 

No  error, 

CLARK,  C  J.,  concurs  in  the  opinion  of 
Mr.  Justice  HOKE  in  every  respect  Counsel 
in  this  case,  as  in  some  others,  intimated 
that  juries  are  too  prone  to  give  verdicts 
against  corporations  in  actions  for  personal 
injuries,  and  coimcil  on  the  other  side  stress- 
ed the  value  of  juries. 

The  right  of  trial  by  jury  is  based  upon 
long  experience  and  is  confirmed  as  a  right 
in  both  state  and  federal  Constitutions.    Like 
all  human  institutions,  it  is  not  perfect ;  bat 
the  experience  of  the  ages  is  that  there  is 
no  better  means  of  reaching  an  impartial  de- 
terminaticm   on   the  facts  in  dispute  than 
the  verdict  of  twelve  good  men  and  true  who 
are  summoned  from  the  body  of  the  county 
and  who,  when  their  duty  is  done,  return 
whence  they  came.    When  there  is  any  seri- 
ous miscarriage,  it  is  not  due  to  the  jury  sys- 
tem, but  to  defects  in  its  operation  as  by  not 
using  sufficient  care  to  secure  an  impartial 
and  intelligent  jury  by  purging  the  Jury  box 
of  incompetent  or  unfit  persons  or  in  other 
respects.    There  is  little  doubt  that  the  ver- 
dicts of  juries  on  the  facts  are  correct  fully 
as  often,  if  not  oftener,  than  the  decisi(8is 
of  the  trial  judges  upon  the  law.    The  errors 
of  the  latter  are  supposed  to  be  corrected  on 
an  appeal,  but  there  is  a  speedier  method  of 
correcting  the  errors  of  the  jury,  for  tbe 
presiding  judge  has  the  discretion  to  set  aside 
the  verdict  if  it  is  palpably  contrary  to  tlie 
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weight  of  the  evidence  or  procured  by  bias  or 
improper  means.  The  Jury  for  the  ascertain- 
ment of  facts  is  the  democratic  feature  of 
our  administration  of  justice.  It  adds  to 
public  confidence  in  the  courts  beyond  that 
which  obtains  in  countries  where  the  facts 
are  ascertained  by  a  judge  and  not  by  a  Jury. 

On  the  other  hand,  the  verdicts  obtained 
against  corporations  in  favor  of  employes  are 
not  often  due  to  the  bias  of  juries  against 
corporations.  Juries  as  a  rule  seek  to  ascer- 
tain and  determine  the  merits  of  the  case  sub- 
mitted to  them.  They  feel  that,  as  a  matter 
of  justice,  when  an  employ^  in  a  great  busi- 
ness has  been  injured  in  the  scope  of  bis 
duties,  the  loss  sustained  should  be  taxed 
against  the  business  in  which  he  is  engaged 
and  should  not  fall  upon  the  family  of  the 
employe  who  has  been  killed  or  crippled. 
And  such  is  general  opinion.  For  this  reason 
the  former  ruling  that  an  employ^  could  not 
recover  where  the  negligence  of  a  fellow  serv- 
ant contributed  to  the  injury  has  been  re- 
pealed by  statute  in  this  and  most  other 
states. 

For  the  same  reason,  though  the  negligence 
of  the  injured  party  contributed  to  his  death 
or  injury,  both  the  United  States  statute  and 
the  statute  of  this  state  now  provide,  in  cases 
where  the  injury  occurred  in  railroad  serv- 
ice, that  contributory  negligence  shall  not  be 
a  full  defense,  but  the  loss  shall  be  prorated 
according  to  the  degree  of  negligence  shown 
by  the  company  and  the  employ^.  Further- 
more, in  many  states  there  are  now  Em- 
ployes* Compensation  Acts  determining  what 
amount  of  compensation  shall  be  allbwed  In 
all  cases  of  personal  injuries,  irrespective 
of  any  negligence  shown  by  the  injured  party. 
This  action  of  the  legislative  bodies  but  evin- 
ces the  general  sentiment  expressed  by  juries 
In  their  verdicts  that  the  loss  sustained  by 
the  injury  or  death  of  the  employe  while 
in  the  service  of  the  company  shall  be  charg- 
ed upon  the  business  and  not  fall  wholly 
upon  the  family  of  the  imfortunate  employe. 
The  world  has  grown  more  just  in  its  views 
ajB  to  those  who  create  the  wealth  of  the 
world  and  bear  the  bulk  of  its  burdens  while 
receiving  a  minimum  of  recognition. 


613 


OF 


(179  N.  C.  103) 

PATTON   V.  SINCLAIRE  LUMBER  CO. 

(No.  552.) 

(Supreme  Court  of  North  Carolina.    Dec.  20, 

1919.) 

1.   GONTRACTB   #3>245(2)— PbEVIOUS   NXGOTIA- 
TXONB  IfXBOBD  IN  WSmSN  CONTSAOT. 

Where  a  contract  is  written,  all  previous 
negotiations  of  the  parties  are  condusively  pre- 
sumed to  have  been  merged  in  the  contract. 


2.  Contracts    «=»176(1)— Construction 

WRITTEN   CONTRACT   BT  COURT, 

Where  a  contract  is  entirely  written  and 
intent  of  the  parties  is  to  be  collected  from  the 
document  itself,  the  construction  of  the  con- 
tract is  a  question  of  law,  and  the  jury  should 
pass  only  on  the  existence  of  the  agreement. 

3.  Contracts     €=»176(2)— Construction    of 
ambiguous  parol  aorebment  for  jury. 

Where  the  terms  of  the  parol  agreement 
are  obscure  or  susceptible  of  explanation,  the 
jury  should  find  the  meaning  of  the  terms  em^ 
ployed;  but  the  effect  of  a  parol  agreeiuent, 
when  its  terms  are  given  and  their  meaning 
fixed,  is  a  question  of  law. 

4.  Evidence  ^=s>441(1)— >Parol  bvidkngb  in- 
admissible TO  VARY  CONTRACT. 

Where  written  Contract  required  defendaat 
to  furnish  ground  on  which  plaintiff  could  pile 
logs  at  a  specified  place,  the  written  contract 
cannot  be  varied  by  parol  evidence  tending  to 
show  that  defendant  was  to  locate  tiie  piling 
ground  near  the  terminus  of  a  small  railroaa 
ruuning  to  place  named  in  the  contract. 

Appeal  from  Superior  Court,  Buncombe 
County;    Justice  and  Ray,  Judges. 

Action  by  John  E.  Patton  against  the  Sin- 
daire  Lumber  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.    New  irial. 

The  action  was  brought  to  recover  damages 
alleged  to  have  resulted  from  a  breach,  on 
the  part  of  the  defendant,  of  a  contract  be- 
tween the  parties  in  regard  to  the  cutting, 
logging,  and  manufacturing  into  lumber  of 
certain  standing  timber  on  land  in  the  county 
of  McDowell,  near  Old  Fort,  being  approxi- 
mately four  to  five  miles  from  that  place. 
The  contract  was  in  writing,  and  its  execu- 
tion was  admitted  at  the  trial  of  the  cause. 
The  portions  of  the  contract  material  to  the 
controversy  are: 

"(1)  The  contractor  shall  cut  into  logs  and 
saw  into  lumber  and  pile  on  sticks  at  the  mill 
site,  as  directed,  by  the  company,  all  the  mer- 
chantable timber  standing,  lying  and  being  on 
the  land  above  described  according  to  the  terms 
of  this  contract,  and  when  dry  to  be  delivered 
and  piled  on  a  side  track  of  the  Southern  Rail- 
way Company  at  Old  Fort,  said  side  track  and 
sufficient  piling  ground  to  be  provided  by  the 
company:  Provided,  however,  if  the  contractor 
desires  he  shall  have  the  right  to  haul  lumber 
while  green  to  the  piling  ground  provided  by 
the  company  on  the  side  track  at  Old  Fort, 
and  place  same  in  hacks  In  said  piling  ground 
as  specified,  and  if  this  is  done  then  said  lumber 
shall  be  measured  and  the  fuU  contract  price 
of  $11.50  per  thousand  feet  shall  be  paid  on 
the  5th  day  of  each  month  for  all  lumber  so 
hauled  and  hacked  during  the  preceding  month. 
If,  however,  said  lumber  is  hacked  in  the 
woods  then  said  lumber  is  to  remain  on  sticks 
not  less  than  four  nor  more  than  six  months. 

*'(2)  The  contractor  shall  cut  and  log  mer- 
chantable timber  and  manufacture  the  same 
into  lumber  and  pile  on  yards  at  the  rate  of 
an  average  of  12,500  feet  of  lumber,   board 


4tS9For  other  oases  see  same  topic  and  KSY-NUMBER  In  all  Key-Numbered  Dlgeets  and  Indexee 
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measure,  per  day,  for  at  least  20  days  of  each 
month,  except  the  months  of  January  and  Feb- 
ruary of  each  year,  during  the  continuance  of 
this  contract,  with  the  privilege  to  the  con- 
tractor to  cut,  saw  and  deliver  not  exceeding 
20,000  feet  of  lumber  per  day,  beginning  30 
days  from  date  of  contract  and  ending  when  all 
the  merchantable  timber  to  be  manufactured 
under  this  contract  shall  have  been  cut  and  re- 
moved from  said  land. 

"(3)  In  consideration  of  the  services  ren- 
dered by  the  contractor  in  cutting,  logging, 
sawing  and  placing  on  sticks,  and  delivery  at 
Old  Fort,  of  the  merchantable  timber  therein 
agreed  to  be  sawed,  the  company  shall  pay  the 
contractor  the  sum  of  |11.50  per  thousand  feet, 
board  measure,  for  all  lumber  sawed  and  put  on 
sticlss  and  delivered  as  aforesaid,  $10  per  thou- 
sand feet  of  the  aforesaid  amount  to  be  paid 
when  said  lumber  is  placed  on  sticks  on  the 
yards  at  the  mills;  provided,  however,  that 
the  poplar  squares  shall  only  be  piled  and 
shall  at  once  be  hauled  to  the  railroad  at  Old 
Fort,  and  placed  in  the  sheds  provided  by  Geo. 
Chapman;  the  contractor  to  be  paid  in  cash 
on  or  before  the  5th  day  of  each  month  for 
all  lumber  sawed  during  the  preceding  month 
according  to  the  estimates.  The  final  measure- 
ments of  the  lumber  to  be  made  by  an  inspector 
to  be  furnished  by  the  company  at  Old  Fort, 
and  to  be  according  to  the  rules  laid  down  by 
the  National  Hardwood  Association,  and  the 
contractor  shall  have  the  right  to  be  present,  if 
he  so  desires,  at  the  time  said  measurements 
are  made,  or  to  have  a  representative  present 
in  his  stead;  provided,  however,  if  the  con- 
tractor desires  he  shall  have  the  right  to  haul 
lumber  while  green  to  the  piling  ground  pro- 
vided by  the  company  on  the  side  track  at  Old 
Fort,  and  place  same  in  hacks  on  the  piling 
ground  as  specified,  and  if  this  is  done  then  the 
lumber  shall  be  measured  and  the  full  contract 
price  of  $11.50  per  thousand  feet  shall  be  paid 
on  the  5th  day  of  each  month  for  all  lumber 
so  hauled  and  hacked  during  the  preceding 
month. 

"(4)  The  company  shall  pay  to  the  contractor 
half  of  the  amount  necessary  to  secure  right 
of  way  for  removing  logs  and  lumber.  Said 
amount  to  be  based  on  and  determined  by  re- 
ceipts presented  to  the  compdny  by  the  con- 
tractor, showing  actual  payments  for  said 
right  of  way. 

"(5)  It  is  understood  and  agreed  between  the 
parties  hereto  that  the  contractor  shall  pay  to 
the  company  $3  per  thousand  feet  for  all  logs 
now  cut  and  logged  on  yards,  and  75  cents 
per  thousand  feet  for  all  logs  now  cut  and  not 
on  yards." 

The  plaintiff  alleged  a  breach  of  the  con- 
tract, in  that: 

(1)  The  defendant  failed  to  pay  for  the 
sawing  and  delivery  of  lumber,  as  it  had 
agreed  to  do. 

(2)  The  defendant  failed  to  pay  for  one- 
half  the  costs  of  rights  of  way. 

(3)  The  defendant  failed  to  furnish  side 
track  and  piling  ground  at  Old  Fort,  as  it 
had  agreed  to  do. 

The  plaintiff  further  alleged  that  after  the 
execution  of  the  contract,  and  after  he  had 
begun  his  preparations  for  commencing  the 


work,  the  defendant  was  not  ready  for  him 
to  begin  work,  and  that  he  was  damaged  by 
reason  of  having  to  hold  idle  his  mill  and 
teams  in  Ashevllle. 

The  plaintiff  further  alleged  that,  at  the 
request  of  the  defendant,  he  had  stopped  the 
operation  of  his  mill  for  two  or  three  days, 
and  that  he  was  damaged  thereby. 

The  defendant  answered,  denying  the  ma- 
terial allegations  of  the  complaint,  alleging 
full  payment  to  the  plaintiff  of  all  simis  due 
him  under  the  contract,  and  by  way  of 
counterclaim  alleging  a  breach  of  the  con- 
tract by  the  plaintiff,  and  an  overpayment  of 
all  sums  due  the  plaintiff  by  the  defendant, 
and  prayed  Judgment  on  the  counterclaim. 

At  the  time  of  the  execution  of  the  con- 
tract between  plaintiff  and  defendant,  there 
was  a  small  tramroad  running  from  Old  Fort 
to  a  point  about  a  half  mile  from  the  nearest 
timber.  This  tramroad,  referred  to  in  the 
testimony  as  a  "dinky  road,"  was,  at  the  time 
of  the  execution  of  the  contract,  owned  and 
controlled  by  third  parties;  neither  the 
plaintiff  nor  the  defendant  having  any  in- 
terest whatever  therein.  The  plaintiff,  how- 
ever, after  the  execution  and  delivery  of  the 
contract,  acquired  this  "dinky  road"  and  un- 
dertook to  utilize  it  in  the  delivery  of  the 
lumber  mentioned  in  the  contract  The  de- 
fendant contended  that,  at  the  time  of  the 
purchase  of  the  tramroad  by  the  plaintiff, 
there  was  no  piling  ground  or  Southern  Rail- 
way side  track  adjacent  thereto,  but  that 
it  had  furnished  ample  piling  and  side- 
track facilities  at  Old  Fort,  during  the  entire 
operatiops  by  the  plaintiff,  and  some  twelve 
months  after  the  plaintiff  commenced  work 
it  did  have  piling  ground  iind  side-track  fadi- 
ities  at  a  point  adjacent  to  the  terminus  of 
plaintiff's  tramroad,  and  that,  soon  after  the 
side  track  last  mentioned  was  placed.  It  was 
damaged  by  high  waters,  and  the  plaintiff 
repaired  the  same,  or  attempted  thereafter  to 
use  it  The  defendant  further  contended  that 
some  time  thereafter  the  plaintiff  stepped 
operations,  leaving  a  large  quantity  of  manu- 
factured lumber  on  sticks  at  his  mill  site, 
together  with  large  quantities  of  logs  cut  and 
in  the  woods,  and  also  a  large  portion  of  the 
standing  timber  which  was  the  subject-mat- 
ter of  the  contract,  uncut,  and  thereupon 
brought  this  suit  for  the  alleged  damage. 

The  plaintiff  alleged  that  he  stopped  work 
because  of  the  defendant's  failure  to  perform 
its  part  of  the  contract. 

There  was  a  dispute  as  to  the  accuracy  of 
these  allegations,  though  it  appears  to  be 
true  that,  at  the  time  the  contract  was  made, 
the  plaintiff  owned  no  interest  In  the  tram- 
road. 

The  Jury  answered  the  issues  as  to  dalms 
and  counterclaims  in  favor  of  the  plaintlfll 

The  court  admitted  evidence  and  charged 
the  Jury  that  if  the  parties  contemplated,  at 
the  time  of  making  the  contract,  that  the 
"dinky  road"  or  tramroad,  extending  into  the 
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timber  boundary,  shonld  be  acquired  by 
plaintiff  and  operated  by  him  in  connection 
with  the  side  track  and  piling  ground  at  Old 
Fort,  and  that  the  latter  should  be  accessible, 
or  convenient,  to  the  "dinky  road,"  so  that 
plaintiff  could  haul  his  lumber  green,  instead 
of  dry,  and  thereby  save  in  the  cost  of  haul- 
ing, and  price  of  the  lumber,  and  the  defend- 
ant did  not  comply  with  this  understanding 
of  the  parties,  but  failed  to  furnish  such  a 
siding  and  piling  ground  as  contemplated, 
this  would  be  a  breach  of  the  contract  and 
entitle  plaintiff  to  damages.  Exception  was 
taken  to  this  and  many  other  instructions 
and  rulings. 

Judgment  was  entered  upon  the  verdict, 
and  defendant  appealed. 

Dorman  Thompson  and  W.  D.  Turner,  both 
of  Statesville,  and  Merrimon,  Adams  &  John- 
ston, of  Ashevllle,  for  appellant. 

Craig,  Erwin  &  Craig  and  Mark  W.  Brown, 
all  of  AsheTiUe,  for  appellee. 

WALKER,  J.  (after  stating  the  facts  as 
above).  [1-4]  There  are  numerous  exceptions 
stated  In  this  case;  but  we  will  confine  our- 
selves to  only  one  of  them,  as  we  think  that 
the  court  erred  in  its  ruling  and  instruction 
covered  by  that  exception.  The  contract  is 
plainly  and  explicitly  worded,  and  there  is 
no  doubt  as  to  its  meaning.  The  defendant 
was  required  to  furnish  a  piling  ground  and 
side  track  at  Old  Fort  for  stacking  the  lum- 
ber hauled  by  the  plain tiflf  to  that  point  and 
for  convenience  of  transportation,  but  no 
particular  place  for  the  side  track  and  piling 
ground  Is  specified,  and  nothing  whatever  is 
said  in  the  contract  about  the  tramroad.  So 
far  as  appears  from  it,  the  plaintiff  was  to 
do  the  hauling  of  the  lumber  in  his  own  way, 
and  the  defendant  was,  in  no  way,  liable  for 
his  failure  or  inability  to  haul  in  any  partic* 
ular  way  or  by  any  special  mode  of  convey- 
ance. If  the  plaintiff  contemplated  or  in- 
tended, when  he  made  the  contract,  to  pur- 
chase the  tramroad,  so  that  he  could  haul 
his  timber  while  it  was  green  and  thereby  get 
more  money  for  it,  it  is  very  sure  that  there 
Is  nothing  in  the  contract  which  required  the 
defendant  to  so  locate  the  side  track  or  piling 
ground  at  Old  Fort  as  to  adjust  them  to  this 
new  method  of  hauling  from  the  woods  to 
Old  Fort,  or,  in  other  words,  so  to  place  them 
as  that  they  would  be  near  the  terminal  of 
the  tramroad  or  more  accessible  therefrom. 
There  was  nothing  of  the  kind  in  the  con- 
tract, and  no  liability  arose  out  of  a  failure 
to  do  any  such  thing.  To  •''''^  such  a  stipula- 
tion to  the  writing,  directly  or  indirectly, 
would  be  to  vary  it,  and  to  make  a  contract 
for  the  parties  which  they  have  not  made  for 
themselves.  If  the  plaintiff  wished  to  im- 
pose a  duty  of  that  kind  upon  the  defendant, 
he  should  have  had  it  so  stated  in  the  con- 
tract It  was  tosy  to  do  so,  even  If  plaintiff 
had  not  then  acquired  ownership  of  the  tram- 
road,  or  taken  steps  to  do  so.    It  will  not  do 


for  one  of  the  parties  to  allege  that  86me- 
thing  was  contemplated  other  than  what  we 
find  in  the  writing  itself,  which  is  the  final 
expression  of  their  agreement  All  things 
contemplated  or  intended  by  the  parties,  and 
all  of  their  previous  negotiations,  are  con- 
clusively presumed,  in  law,  to  have  been 
merged  in  the  contract  and  to  be  expressed 
in  the  written  memorial  of  It 

Where  a  contract  is  wholly  in  writing,  and 
the  Intention  of  the  framers  is,  by  law,  to  be 
collected  from  the  document  itself,  then  the 
entire  construction  of  the  contract — that  Is, 
the  ascertainment  of  the  intention  of  the  par- 
ties as  well  as  the  effect  of  tliat  intention — 
is  a  pure  question  of  law,  and  the  whole  office 
of  the  Jury  is  to  pass  on  the  existence  of  the 
alleged  written  agreement.  Where  the  con- 
tract is  by  parol,  the  terms  of  the  agreement 
are,  of  course,  a  matter  of  fact,  and  If  these 
terms  be  obscure  or  equivocal,  or  are  sus- 
ceptible of  explanation  from  extrinsic  evi- 
dence, it  is  for  the  jury  to  find  also  the  mean- 
lag  of  the  terms  employed;  but  the  effect  of 
a  parol  agreement,  when  its  terms  are  given 
and  their  meaning  fixed,  is  as  much  a  ques- 
tion of  law  as  the  construction  of  a  written 
instrument  Young  v.  Jeffreys,  20  N.  O.  357, 
opinion  by  Qaston,  J.,  dted  and  approved  in 
Wilson  V.  Cotton  MiUs,  140  N.  O.  55,  52  S.  B. 
260,  Mining  Co.  v.  Smelting  Co.,  122  N.  C.  542, 
29  S.  E.  940,  and  in  Spraglns  v.  White,  108  N. 
C.  449,  13  S.  E.  171,  where  the  principle  is 
fully  discussed.  It  is  not  what  was  contem- 
plated, or  what  may  have  been  Intended,  but 
what  they  both  agreed  to  do,  as  evidenced  by 
the  writing.  Justice  Shepherd  said  in  Moffitt 
V.  Maness,  102  N.  C.  457,  459,  9  S.  E.  399: 

"There  is,  we  fear,  too  great  a  tendency  to 
relax  the  well-settled  rules  of  evidence  against 
the  admissibility  of  parol  testimony,  to  con- 
tradict, vary,  or  add  to  the  terms  of  a  written 
contract,  and  it  is  thought  that  the  courts,  in 
their  anxiety  to  avoid  probable  injustice  in 
particular  cases,  are  gradually  construing  away 
a  principle  wliich  has  always  been  considered 
one  of  the  greatest  barriers  against  fraud  and 
perjury 


ft 


This  court  in  that  case  quotes  and  ap- 
proves the  following  from  Rearlck's  Ex*rs  v. 
Rearick,  15  Pa.  66: 

•*Were  the  door  opened  still  wider  for  the 
admission  of  all  the  loose  dicta  of  the  parties, 
running,  it  might  be,  as  in  this  instance,  through 
a  long  course  of  years,  the  flood  of  evU  would 
become  so  great  as  to  sweep  before  it  every 
barrier  of  confidence  and  safety  which  human 
forethought,  springing  from  experience,  is  so 
sedulous  to  raise  against  the  treachery  of 
memory  and  the  falsehood  of  men.  To  avoid, 
therefore,  what  would  really  be  a  social  ca- 
lamity, it  is  recognized  as  a  settled  maxim  that 
oral  evidence  of  an  agreement,  *  *  *  en- 
tertained before  its  execution,  shall  not  be 
heard  to  vary  or  materially  affect  it.  ♦  ♦  * 
If  any  dicta  or  even  decision  in  hostility  to 
this  axiom  are  to  be  found,  they  must  be  as- 
cribed to  the  strong  desire  we  are  aU  apt  to 
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be  swayed  by,  to  defeat  some  strongly  saspect- 
ed  fraud  in  the  particular  case.  But  these 
occasional  aberrations  but  lead  to  the  more 
emphatic  reannundation  of  a  principle  found 
to  be  essential  to  the  maintenance  of  that  cer- 
tainty in  human  dealings,  without  which  com- 
merce must  degenerate  into  chicanery,  ana 
trade  become  but  another  name  for  trick." 

And  speaking  of  the  higher  dignity  and 
greater  certainty  of  written  eyidence,  Justice 
Taylor  said  in  Smith  y.  Williams,  5  N.  G.  426, 
4  Am.  Dec  564: 

'*The  writers  on  the  law  of  eyidence  have 
accordingly,  in  arranging  the  degrees  of  proof, 
placed  written  evidence  of  every  kind  higher 
in  the  scale  of  probability  than  unwritten;  and 
notwithstanding  the  splendid  eloquence  of  Cic- 
ero to  the  contrary,  in  his  declamation  for  the 
poet  Archias,  the  sages  of  our  law  have  said 
that  the  fallibility  of  human  memory  weakens 
the  effect  of  that  testimony  which  the  most 
upright  mind,  awfully  impressed  with  the 
solemnity  of  an  oath,  may  be  disposed  to  give. 
Time  wears  away  the  distinct  image  and  clear 
impression  of  the  fact,  and  leaves  in  the  mind 
uncertain  opinions,  imperfect  notions,  and  vague 
surmises." 

It  is  of  importance  to  bear  in  mind  that  in 
those  cases,  and  in  all  of  them,  we  believe, 
the  attempt  was  to  show  orally,  not,  as  here, 
a  mere  contemplation  or  intention,  but  a  dis- 
tinct agreement,  or  stipulation,  concerning  a 
matter  not  expressed  in  the  written  contract. 
The  language  of  the  court  in  Knitting  Mills 
v.  Guaranty  Co.,  137  N.  O.  565-569,  60  S.  B. 
804,  305  (70  L.  R.  A.  167,  2  Ann.  Ca&  888),  is: 

"In  this  contention  between  the  parties  we 
are  led  to  believe  that  the  advantage  is  de- 
cidedly with  the  defendant.  He  is  relying  upon 
the  last  written  memorial  of  the  contract,  which 
in  law  is  taken  to  express  all  that  the  parties 
intended  to  put  In  it,  and  which  merges  in  it- 
self all  prior  or  contemporaneous  declarations 
or  agreements.  The  legal  effect  of  a  final  in- 
strument which  defines  and  dedares  the  inten- 
tions and  rights  of  the  partieitf  cannot  be  modi- 
fied or  corrected  by  proof  of  any  preliminary 
negotiations  or  agreement,  nor  is  it  permissible 
to  show  how  the  parties  understood  the  trans- 
action in  order  to  explain  or  qualify  what  is 
in  the  final  writing,  in  the  absence  of  an  allega- 
tion of  fraud  or  mistake  or  unless  the  terms 
of  the  instrument  itself  are  ambiguous  and 
require  explanation"— citing  numerous  cases. 

The  charge  of  the  court,  in  this  case,  ig- 
nored the  express  terms  of  the  contract  and 
directed  the  jury  to  consider,  upon  the  ques- 
tions of  breach  and  damage,  a  matter  entire- 
ly extraneous  to  it,  which  is  not  permissible 
under  the  well-settled  rule  which  we  have 
stated,  and  the  defendant  was  clearly  preju- 
diced, throughout,  by  this  error.  It  extends 
to  the  alleged  breach  of  the  contract  by  the 
defendant,  and  also  to  that  of  the  plaintiff 
set  up  in  its  counterclaim.  The  plaintiff  al- 
leged that  the  defendant  had  broken  its  con- 
tract, and  that  he  had  abandoned  the  work 
because  of  this  breach  by   the  defendant; 


while  the  defendant  alleged  that  plaintiff 
abandoned  the  work  without  just  or  legal 
cause  or  excuse,  and  the  instruction  touched 
both  phases.  The  instruction  was  so  vital, 
and  so  Injurious  to  the  defendant,  that  we 
would  not,  in  any  view,  exercise  our  discre- 
tion by  restricting  the  new  trial  to  any  one 
or  more  of  the  issues.  Nathan  y.  Railroad 
Co.,  118  N.  C.  1066,  24  S.  E.  511;  Hawk  v. 
Lumber  Co.,  149  N.  C.  10,  62  S.  B.  752. 

We  therefore  conclude  that  there  was  er- 
ror, and  the  case  should  be  submitted  to  an- 
other jury. 

New  trial. 


(179  N.  C.  67) 

GARLAND     v.     JEFFERSON     STANDARD 
LIFE  INS.  CO.    (Noe.  641,  643.) 

(Supreme  Court  of  North  Carolina.     Dec  20, 

1019.) 

1.  INSTTBANCB  «=»310(2)— "RbNBWAL  POLICT" 
BEQUIBE8  NOnCE  TO  INSURED  BBFOBE  FOB- 
FEZTUBE  FOB  NONPAYMENT  OF  PBEMIUMS. 

Where  an  insurance  company,  with  the  con- 
sent of  another  company  which  has  issued  a 
life  policy,  enters  into  a  contract  with  insured 
for  the  performance  of  the  conditions  of  such 
policy,  and  issues  a  new  policy,  such  new  policy 
constitutes  a  renewal  within  Laws  1909,  c.  884, 
providing  that  no  insurance  corporation  shall 
within  one  year  after  default  in  payment  of 
any  premium  declare  forfeited  or  lapsed  any 
policy  ''hereafter  issued  or  renewed,"  unless 
notice  be  given  to  the  insured. 

[Ed.  Note.~For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Re- 
newal.] 

2.  INSXTRANOS  ^cs>310<2)— Payuxnt  of  pbemi- 

UH   WITHIN   ONE  TEAB  RENEWS  FOUCT   UN- 
IJEBS  NOnOB  OF  DEFAULT  GIVEN. 

Under  Laws  1909,  c.  884,  providing  that  no 
insurance  corporation  shall  within  one  year 
after  default  in  payment  of  any  premium  de- 
clare forfeited  or  lapsed  any  policy  hereafter 
issued  or  renewed,  unless  notice  be  given  in- 
sured, a  policy  is  ''renewed"  whenever  the 
premium  is  paid. 

8.  Insurance     «ss»310(2)— Insured     cannot 
waive  notice  of  forfeiturb  of  pouct  fob 
nonpayment  of  premiums. 
An  insurance  company  cannot,  by  causing 
insured  to  execute  a  note  for  premiums  waiv- 
ing notice  evade  Laws  1909,  c  884«  providing 
that  no  insurance  corporation  shall  within  one 
year  after  default  In  payment  of  any  premium 
declare  forfeited  or  lapsed  any  policy  hereafter 
issued  or  renewed,  unless  notice  be  given  in- 
sured, stating  the  amount  due,  place  of  pay- 
ment, and  t>erson  to  whom  payable  hf  mail, 
addressed  to  the  last-known  post  office  address 
of  insured  in  this  state. 

4.  Insurance  ^=»237— Measure  of  dam- 
ages FOR  WRONGFUL  CANCEIXATION  OF  POL- 
ICT IB  PRESENT  WORTH  LESS  PREMIUMS 
•DUE. 

Where  a  life  policy  has  been  wrongful!.' 
canceled  by  insurer  without  giving  the  notice- 
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required  by  Laws  1909,  c.  884,  and  the  con- 
dition of  insured  is  such  either  by  reason  of 
age  or  physical  condition  that  he  cannot  rein- 
sure, the  measure  of  compensation  for  the 
wrongful  cancellation  is  the  present  worth  of 
the  principal  sum  in  the  policy  reduced  by  the 
premiums  that  the  insured  would  reasonably 
be  called  upon  to  pay,  as  found  by  the  jury. 
Brown,  J.,  dissenting. 

Appeal  from  Superior  Court,  Buncombe 
Ck>imty;  Ray,  Judge. 

Action  by  George  W.  Garland  against  the 
Jefferson  Standard  Life  Insurance  Company 
for  wrongful  cancellation  of  a  life  insurance 
policy  and  for  damages  for  defendant's  fail- 
ure to  pay  It  fund  created  by  a  special  con- 
tract. From  the  Judgment  for  plaintiff,  both 
parties  appeal.  On  defendant's  appeal,  no 
error;  on  plalntlfTs  appeal,  new  trial  as  to 
one  Issue. 

This  action  Is  for  tbe  wrongful  cancella- 
tion of  life  Insurance  policy  and  to  recover 
damages  for  the  failure  of  the  defendant  to 
pay  to  the  plaintiff  hia  pro  rata  share  of  a 
fund  created  under  a  special  contract.  The 
following  Issues  were  submitted: 


<*i 


'(1)  Did  the  defendant  wrongfully  forfeit  or 
lapse  policy  No.  1706A  for  15.000,  issued  to 
the  plaintiff,  the  same  being  the  policy  sued  on? 
A.  Yes. 

"(2)  If  BO,  what  damage,  if  any,  is  the  plain- 
tiff entitled  to  recover?  A.  Premiums  paid  in 
with  interest. 

"(3)  What  amount,  if  any,  was  the  defend- 
ant indebted  to  the  plaintiff  at  the  date  of  the 
forfeiture  or  lapse  of  policy  No.  1706A  by 
reason  of  the  special  contract  entered  into 
between  the  plaintiff  and  defendant?    A.  $150." 

Upon  this  verdict  the  court  entered  Judg- 
ment In  favor  of  the  plaintiff  on  the  second 
issue  for  $1,790.58,  the  same  being  the 
amount  of  payments  made  by  the  plaintiff  to 
the  defendant,  and  on  the  third  issue  for 
$150,  and  Interest  on  both  sums.  From  this 
Judgment  both  parties  appealed. 

George  W.  Garland,  of  Salisbury,  in  pro. 
per. 

Brooks,  Sapp  &  Kelly,  of  Greensboro^  for 
def aidant 

CLARK,  C.  J.  On  November  23,  1904,  the 
plaintiff  took  out  a  policy  of  $5,000  in  the 
Security  Life  &  Annuity  Company  upon  the 
annual  ^payment  of  a  premium  of  $104.- 
30.  On  September  20,  1912,  the  defendant, 
the  Jefferson  Standard  Life  Insurance  Com- 
pany, with  the  consent  of  the  Security  Life 
A  Annuity  Insurance  Company  entered  into 
a  contract  with  the  plaintiff  for  the  perform- 
ance of  the  conditions  of  said  policy ;  it  hav- 
ing assumed  all  the  liabilities  and  contracts 
of  the  aforesaid  Security  Life  &  Annuity 
Company. 

It  Is  admitted  that  the  plaintiff  made  nine 
annual  payments,  but,  being  out  of  the  states 
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he  did  not  pay  the  premium  which  feU  due 
on  November  23,  1912,  and  on  December  20, 
1912,  sent  a  check  for  $25,  and  by  arrange- 
ment with  the  defendant  executed  what  Is 
called  the  ''blue  note,"  which  Is  as  follows: 

"Pol.  No.  1706A.    Mobile,  Ala.,  Nov.  23,  1912. 

"On  or  before  February  23,  1913,  after  date, 
without  grace  and  without  demand  or  notice,  I 
promise  to  pay  to  the  order  of  the  Jefferson 
Standard  Life  Insurance  Company  sixty-five 
and  85/100  dollars  at  home  office,  Greensboro, 
N.  C,  value  received,  with  interest  at  the  rate 
of  6  per  cent,  per  annum. 

"This  note  is  accepted  by  said  company  at 
the  request  of  the  maker,  together  with  the 
twenty-five  and  no/100  dollars  in  cash,  on  the 
following  express  agreement: 

"That  although  no  part  of  the  premium  due 
on  the  23d  day  of  November,  1912,  under 
policy  No.  1706A  issued  by  the  Security  Life  ft 
Annuity  Insurance  Company  on  the  Ufe  of 
Geo.  W.  Garland  and  reinsured  by  Jefferson 
Standard  Life  Insurance  Company  has  been 
paid,  the  insurance  thereunder  shall  be  con- 
tinued in  force  until  midnight  of  the  due  date  of 
said  note;  that  if  this  note  is  paid  on  or  be- 
fore the  date  it  becomes  due,  such  payment, 
together  with  said  cash,  wHl  then  be  accepted 
by  said  Jefferson  Standard  Life  Insurance  Com- 
pany as  payment  of  said  premium,  and  all 
right  under  said  policy  shall  thereupon  De  the 
same  as  if  said  premium  had  been  paid  when 
due;  that,  if  this  not<!  is  not  paid  on  or  be- 
fore the  day  it  becomes  due,  it  shall  thereupon 
automatically  cease  to  be  a  daim  against  the 
maker,  and  said  payee  company  shall  retain 
said  cash  as  part  compensation  for  the  rights 
and  privileges  hereby  granted,  and  all  rights 
under  said  policy  shall  be  the  same  as  if  said 
cash  had  not  been  paid  nor  this  agreement 
made;  that  said  payee  company  has  duly  given 
every  notice  required  by  its  rules  or  by  the 
laws  of  any  state  in  respect  to  said  premium, 
and  in  further  compensation  for  the  rights  and 
privileges  hereby  granted  the  maker  hereof  has 
agreed  to  waive,  and  does  hereby  waive,  every 
other  notice  in  respect  to  said  premium  or  this 
note.  It  being  well  understood  by  said  maker 
that  said  payee  company  would  not  have  ac- 
cepted this  agreement  if  any  notice  of  any  kind 
were  required  as  a  condition  to  the  full  en- 
forcement of  all  its  terms. 

98  Geo.  W.  Garland. 

$65.86  ' 


66.83    11-28." 

This  was  indorsed  by  the  defendant  com- 
pany: 

"Policy  lapsed  for  nonpayment  of  this  note." 

Laws  1909,  a  884,  provides  thatr— 

"No  life  insurance  corporation  doing  busi- 
ness in  this  state  shall,  within  one  year  after 
the  default  in  payment  of  any  premium,  install- 
ment or  interest,  declare  forfeited  or  lapsed 
any  policy  hereafter  issued  or  renewed,  ♦  ♦  ♦ 
unless  a  written  or  printed  notice  stating  the 
amount  of  such  premium,  interest,  installment 
or  portion  thereof  due  on  such  policy,  the  place 
where  it  shall  be  paid  and  the  person  to  whom 
the  same  is  payable  shall  have  been  duly  ad- 
dressed and  mailed  to  the  person  whoso  life  is 


618 


101  SOUTHEASTERN  REPORTEB 


(N.a 


insured  or  the  asBignee  of  the  policy,  •  •  • 
at  his  or  her  last-known  post  office  address  in 
this  state,  postage  paid,"  etc. 

The  court  instructed  the  jury,  quoting  the 
above  statute  and  reciting  the  evidence: 

"The  court  instructs  the  jury  that,  under  the 
law  in  North  Carolina,  it  is  the  duty  of  the 
insurer  to  notify  the  insured  of  any  premium 
or  portion  of  premium  or  interest  on  such 
portion  of  the  date  when  said  premium,  por- 
tion, or  interest  thereon  is  due,  and  state  in 
said  notice,  which  shall  be  mailed  at  the  ex* 
pense  of  the  insurer  to  the  last-known  address 
of  the  insured  that  unless  said  portion  or  in- 
terest thereon  is  paid  on  or  before  the  date 
mentioned  in  said  notice,  said  policy  will  be 
lapsed  or  canceled;  that  the  only  notice  pur- 
porting to  be  given  of  the  portion  of  the  pre- 
mium the  defendant  alleges  to  be  due 'by  the 
plaintiff  in  this  case  was  mailed,  not  to  the 
last  address  in  this  state  of  the  plaintiff,  but 
was  mailed  to  Montgomery,  Ala.,  and  the  court 
instructs  the  jury  that,  under  the  law,  such 
notice  was  not  properly  made.  The  notice  has 
been  introduced  in  evidence,  and  the  court 
instructs  the  jury  that  said  notice  does  not 
comply  with  the  terms  of  the  statute  of  1909, 
in  that  it  does  not  notify  the  plaintiff  that  his 
policy  will  be  lapsed  or  canceled  unless  the 
same  is  paid  on  or  before  the  date  given  in 
said  notice,  and  therefore  the  court  instructs 
the  jury  that  any  lapse  or  cancellation  of  the 
policy  by  reason  of  such  notice  was  wrongful, 
and  that  such  lapse  or  cancellation  was  a 
wrongful  cancellation.  I  modify  that  instruc- 
tion, gentlemen,  by  stating  again,  if,  without 
notice,  the  plaintiff  procured  the  extension  of 
time  by  reason  of  the  execution  or  the  blue 
note  offered  in  evidence,  that  then  such  notice 
would  not  be  required,  and  by  the  execution  of 
the  note,  if  he  did  execute  it,  he  waived  the 
notice;  but  that  is  all  predicated,  gentlemen, 
upon  the  fact  that  yon  must  find  that  the  de- 
fendant did  not  owe  the  plaintiff  a  sufficient 
amount  to  pay  the  premium  by  reason  of  the 
special  contract." 

» 

The  defendant  excepted.  The  Jury  must 
have  found  with  the  plalntifF's  contention, 
as  it  answered  the  first  issue  "Yes,"  that  the 
policy  was  wrongfully  canceled. 

On  July  22,  1913,  the  defendant  wrote  to 
plaintiff  at  Salisbury,  N.  C: 

''Re  Policy  1706A. 

"Dear  Sir:  Please  let  us  have  your  check 
for  $21.48  covering  interest  due  and  accrued 
on  loan  in  connection  with  your  above-numbered 
policy  to  the  next  anniversary  date.  This  is 
very  important  and  we  will  appreciate  your 
prompt  attention." 

In  August  or  September,  1913,  the  plaintiff 
tendered  payment  of  the  balance  due  on  the 
premium  to  the  home  office  company,  which 
was  refused ;  it  claiming  that  the  policy  was 
forfeited. 

[1-3]  The  defendant  rests  his  contentions 
on  two  points:  (1)  That  the  act  of  1909  was 
passed  subsequent  to  the  original  insurance, 
which  was  made  in  1904.  But  the  reinsur- 
ance with  the  defendant  company  was  there- 


after in  August,  1912,  and  by  the  terms  of 
the  act  one  year's  notice  is  required  to  be 
issued  for  nonpayment  of  premium  on  any 
policy  "hereafter  issued  or  renewed."  The 
new  policy  issued  by  the  defendant  company 
in  August,  1912,  was  a  renewal,  and  we  are 
also  of  opinion  that  independently  of  that  a 
policy  is  "renewed"  whenever  the  premium 
is  paid.  And,  further,  the  "blue  note,"  so 
called,  which  was  intended  and  expressed  to 
be  a  waiver  of  the  statute  giving  this  pro- 
tection to  the  policy  holders,  was  illegal  and 
without  force  and  effect  as  a  waiver  of  the 
protection  of  tbe  policy,  for  the  very  object 
of  the  law  was  to  protect  the  policy  holder 
who  was  in  straits.  The  above  instruction 
was  erroneous  as  to  plaintiff.  The  defend- 
ant could  not  evade  or  repeal  the  statute 
by  such  devicR. 

The  second  cause  of  action  was  for  the 
recovery  of  |6«000,  alleging  that  under  a 
paper  writing  called  the  "special  North  Car- 
olina contract"  the  issuing  ^company  agreed 
to  allow  the  plaintiff  a  credit  each  year  on 
his  premiimii  of  a  certain  special  dividend  to 
be  ascertained  in  the  following  manner: 

"The  company  was  to  set  aside  $1  for  every 
contract  in  force  written  in  the  state  of  North 
Carolina  for  10  years  from  September  1,  1901, 
on  which  there  had  been  paid  during  the  pre- 
ceding 12  months  one  annual  or  two  aemi- 
annuflJ  or  four  quarter  annual  premiums,  and  so 
long  as  such  premiums  shall  be  paid;  this 
fund  to  be  divided  among  a  group  of  not  ex- 
ceeding 600  persons  (of  whom  the  plaintiff 
shall  be  one),  and  the  quotient  was  to  be  the 
special  dividend." 

The  plaintiff  alleged  that  the  company  had 
concealed  and  withheld  from  him  large  sums 
of  money  to  which  he  was  entitled  by  rea- 
son of  this  special  dividend  contract.  In 
his  brief  the  defendant  says,  "The  company 
produced  In  court  at  great  expense  and  se- 
rious inconvenience  to  itself  its  original  cards, 
books,  bookcases,  and  steel  filing  cases  con- 
sisting of  one  ton  in  weight,"  and  says  fur- 
ther that  its  assistant  actuary  testified  that 
upon  a  calculation  made  by  him  from  these 
original  records  plaintiff  bad  received  the 
amount  which  he  was  entitled  to.  The  testi- 
mony for  the  defendant  was  certainly  weigh- 
ty in  avoirdupois,  but  the  jury  upon  all  the 
testimony  found  that  there  was  a  greater 
weight  on  the  side  of  the  plaintiff,  and  that 
the  sum  of  |150  was  due  him  on  that  issue. 
This  was  a  question  of  fact,  and  the  judge 
below  did  not  disturb  the  verdict 

There  were  numerous  exceptions,  but  upcm 
review  of  the  record,  the  arguments,  and  the 
authorities  we  find  no  error  entitling  the  de- 
fendant to  a  new  trial. 

The  plaintiff's  assignment  of  error  on  his 
appeal  16  that  on  the  second  issue  the  court 
restricted  the  measure  of  damages  for  the 
wrongful  cancellation  of  his  policy  of  Ufe 
insurance  to  the  premiums  paid,  plus  inter- 
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est  on  each  preminm  from  the  date  of  its 
payment 

This  court  has  so  held  where  the  plaintiff 
bases  his  action  upon  that  ground  (Braswell 
V.  Insurance  Co.,  75  N.  0.  8;  Lovlck  v.  In- 
surance Co,  110  N.  G.  d3,  14  S.  E.  506,  and 
many  others  cited  in  Brockenbrough  y.  In- 
surance Co.,  145  N.  G.  355,  50  S.  E.  118),  but 
In  those  cases  It  was  the  defendant  who  was 
resisting  that  method  of  computation.  But 
in  this  case  the  plaintiff  contends  that,  the 
defendant  having  wrongfully  canceled  the 
policy,  it  was  its  duty  to  save  the  plaintiff 
harmless  (Burrus  t.  Insurance  Co.,  124  N. 
C.  0,  32  S.  E.  323;  Herring  v.  Lumber  Co., 
150  N.  G.  382,  74  S.  E.  1011,  42  L.  R.  A. 
[N.  S.]  64),  and  that,  while  in  an  ordinary 
case  the  payment  of  the  premiums  and  in- 
terest will  put  the  parties  back  in  statu  quo, 
and  enable  the  insured  to  purchase  another 
policy  at  his  advanced  age,  with  the  increas- 
ed premium  rate  (Braswell  v.  Insurance  Co., 
75  N.  G.  8),  in  this  case  the  plaintiff  con- 
tends that,  owing  to  his  having  contracted 
an  incurable  disease  (tuberculosis),  he  can- 
not reinsure  at  all,  and  that  he  can  elect  to 
treat  the  policy  as  at  an  end  and  recover 
its  just  value  (Trust  Co.  v.  Ins.  Co.,  173  N. 
O.  567,  02  S..B.  706);  that.  If  it  should 
reasonably  appear,  as  in  an  action  for  a 
wrongful  death,  that  the  insured  would  not 
live  exceeding  one  year,  taking  all  the  evi- 
dence into  consideration,  then  the  jury 
would  be  justified  in  finding  the  value  of  the 
policy  was  its  face  value  reduced  by  the 
interest  for  one  year  and  the  one  premium 
if  they  should  find  that  the  insured  would 
be  reasonably  excepted  to  pay  another  pre- 
mium. 

It  cannot  be  said  that  an  insurance  com- 
pany is  at  liberty  to  cancel  any  of  its  pol- 
icies at  its  pleasure  when  (as  In  this  case) 
one  of  its  Insured  becomes  afflicted  by  an 
incurable  disease  and  can  De  excused  by  re- 
funding the  premium  and  interest  The  spe- 
cial contract  that  paid  an  annual  dividend 
of  more  than  |25  should  also  be  considered 
in  assessing  the  measure  of  damages.  Rob- 
inson V.  Insurance  Co.,  163  N.  O.  415,  70  S. 
E.  681. 

[4]  It  would  seem  that  the  present  worth 
of  the  principal  sum,  |5,000,  reduced  by  the 
premiums  that  the  jury  find  that  the  insured 
would  reasonably  be  called  on  to  pay,  would 
be  the  just  measure  of  compensation  for  the 
wrongful  cancellation  of  this  policy  when  the 
plaintiff's  condition  is  such,  either  by  reason 
of  age  or  physical  condition,  that  he  cannot 
reinsure  unless  the  defendant  shall  elect,  as 
it  may,  to  reinstate  the  policy  upon  payment 
of  all  arrearages  of  premiums  and  interest 
thereon,  as  the  plaintiff  offered  to  do  before 
bringing  this  action.  The  policy  was  taken 
out  as  a  provision  for  those  dependent  upon 
the  insured,  and  they  should  be  reinstated. 


in  their  reasonable  expectation  of  which  they 
should  not  be  deprived  by  the  wrongful  death 
of  the  defendant 

The  verdict  should  be  set  aside  upon  the 
second  issue  and  a  partial  new  trial  grant- 
ed for  the  assessment  of  damages  thereon 
in  accordance  with  this  opinion. 

On  defendant's  appeal,  no  error.  On  plain- 
tiff's appeal,  new  trial  on  second  issue. 

BROWN,  J.,  dissenting. 


(179  N.  C.  151) 

In    re    PETITION    FOR    INCREASE    OF 

STREET  CAR  FARES  IN  CITY  OF 

CHARLOTTE. 

SOUTHERN    PUBLIC    UTILITIES    GO.    v. 
CITY  OF  CHARLOTTE.     (Na  446.) 

(Supreme  Court  of  North  Carolina.    Dec.  27, 

1010.) 

On  Appeal  of  City  of  Charlotte. 

1.  Carbiebs  ^=3>12(0)— ^atb  sboxtlation  of 
public  sebvice  cobpobations  supebiob  to 
contbagts. 

Under  the  police  power  the  Legislature  has 
authority,  either  directly  or  through  appropriate 
governmental  agency,  to  establish  reasonable 
regulations  for  public  service  corporations  in 
matters  affecting  the  public  interests,  and  a 
municipal  corporation  cannot,  by  reason  of  a 
franchise  contract  with  a  street  railway  com- 
pany, deprive  the  Legislature  of  its  regulatory 
powers. 

2.  Cabbiebs  ^=:>12(0)— Cobpobation  Commis- 
sion   MAT    FIX    STBEET    GAB    FABES    OESPITE 

CONTBACT  BETWEEN    COMPANY  AND  MUNICI' 
PAUTT. 

Under  Revisal  1005,  c.  20,  and  amendments 
thereto,  creating  a  Corporation  Commission 
and  giving  it  general  supervision  over  railways, 
street  railways,  etc.,  and  power  to  fix  rates, 
charges,  and  tariffs  that  may  be  reasonable  and 
just,  the  Corporation  Commission  may  grant  a 
street  railway  company  an  increase  in  fares, 
notwithstanding  franchise  contract  between  the 
street  railway  company  and  a  municipality  fix- 
ing the  lower  maximum. 

3.  Cabbiebs  ^=3>12(9)— Fbanghise  gontbactb 

FIXING     bates     fob     INDEFINITE     TIME     NOT 
FAVOBED. 

The  courts  lean  against  a  construction  which 
will  make  the  contract  provision  of  a  franchise 
fixing  maximum  rates  for  street  railways  of 
indefinite  duration. 

On  Appeal  of  Southern  Public  Utilities  Com- 
pany. 

4.  Cabbiebs  ^=>18(2)— -Mxtnioipalitt  mat 
appeal  fbom  obdeb  fixing  stbeet  bail- 
wat  bates. 

Where  a  municipality  opposed  the  applica- 
tion of  a  street  railway  company  to  Corpora- 
tion Commission  for  an  increase  of  fares  on 
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the  ground,  not  only  that  an  increase  would  be 
unreasonable,  but  that  the  company  was  bound 
by  the  provisions  of  the  franchise  contract, 
fixing  the  maximum,  held  that,  as  the  munici- 
pality was  by  Revisal  1905,  f  2916,  subsec. 
6,  as  amended  by  Laws  1907,  c.  978,  authorized 
to  grant  the  franchise  and  as  it  represented 
its  inhabitants,  it  might  appeal  from  the  deter- 
mination of  the  Corporation  Commission  grants 
ing  an  increase  in  fares. 

5.  Oarbiebs  ^=»18(2)— QTrEsnoNS  bresented 

ON  APPEAL  FBOM  OBDEB  FIXING  BATES. 

An  appeal  by  municipality  from  the  order 
of  the  Corporation  Commission,  granting  a 
street  railway  company  right  to  charge  in- 
creased fares,  held  to  present,  not  only  the 
contention  that  the  increase  was  unauthorized 
because  in  excess  of  maximum  allowed  by  the 
franchise  contract,  but  the  contention  that  the 
increased  fares  were  unreasonable. 

Appeal  from  Superior  Court,  Mecklenburg 
County;  Adams,  Judge. 

In  the  matter  of  the  petition  of  the  South- 
ern Public  Utilities  Company  for  an  Increase 
of  street  car  fares  in  the  City  of  Charlotte. 
The  Corporation  Commission  granted  an  in- 
crease of  fares,  and  the  City  of  Charlotte, 
which  opposed  the  petition,  appealed  to  the 
superior  court,  which  tribunal  entertained 
the  appeal,  and  referred  the  case  to  hear  evi- 
dence. Froip  such  determination  both  the 
Southern  Public  Utilities  Company  and  the 
City  of  Charlotte  appeal.    Affirmed. 

The  petition  was  filed  by  the  Southern  Pub- 
lic Utilities  Company,  operating  street  cars 
in  the  city  of  Charlotte,  and  in  which  It  was 
alleged: 

ft 

"That  on  account  of  the  abnormal  increase  in 
the  price  of  steel,  copper,  cars  and  all  equip- 
ment and  materials  and  the  increased  cost  of 
labor  incident  to  our  business,  your  petitioner 
cannot  profitably  nor  properly  conduct  its 
street  railway  at  the  present  pre-war  rates." 

That  it  had  been  charging  a  5  cent  fare, 
with  11  tickets  for  50  cents,  and  closed  with  the 
prayer  that  it  might  be  granted  the  privilege 
of  increasing  said  rate  to  7  cents,  with  the 
understanding  that  the  company  would  sell 
four  tickets  at  25  cents. 

The  dty  of  Charlotte,  made  a  party  by  no- 
tice issued  by  direction  of  the  commission, 
appeared  and  resisted  the  application.  The 
hearing  was  set  for  July  8th  at  the  city  of 
Raleigh,  the  parties  appeared,  and  on  sugges- 
tion from  the  city's  counsel  that,  as  the  de- 
velopments of  the  hearing  might  render  a 
further  presentation  of  facts  necessary  on 
the  part  of  the  dty,  they  would  ask  for  that 
privilege.  The  chairman  replied  that  it  was 
the  purpose  of  the  commission  to  get  at  the 
real  facts  with  as  little  formality  as  possible 
and  that,  if  it  became  necessary  to  make  fur- 
ther investigation  to  set  forth  the  substan- 
tial facts,  opportunity  would  be  given.    The 


hearing  was  then  entered  upon;  no  formal 
answer  having  been  filed. 

For  the  petitioner,  the  president  of  the 
company  was  examined,  making  an  elaborate 
statement  of  conditions,  which  it  was  claim- 
ed justified  the  proposed  increase. 

On  the  cross-examination  the  dty  of  Char- 
lotte sought  to  disclose  that  the  facts  and 
conditions  presented  did  not  justif^r  the  in- 
crease; that  the  company  had  given  an  over- 
valuation of  the  property,  and  had  made  ex- 
cessive claims  for  depreciation,  etc  At  the 
close  of  the  examination  of  this  witness,  the 
taking  of  the  oral  testimony  was  not  further 
pursued. 

The  following  day  the  company,  by  leave 
given,  submitted  to  the  commission  certain 
data  in  Illustration  and  support  of  the  oral 
evidence  of  its  president. 

On  July  13th,  five  days  after  the  first  hear- 
ing, pursuant  to  leave  given,  the  dty  of  Char- 
lotte filed  its  formal  answer,  resisting  the  ap- 
plication in  terms  as  follows : 

"The  city  of  Charlotte,  in  behalf  of  the  dti- 
zens  and  patrons  of  the  street  car  service  of 
the  petitioner  responding  to  the  petition  on  the 
above-entitled  matter,  say  and  allege  as  follows: 

"(1)  That  as  this  respondent  is  advised  and 
believes,  the  valuation  placed  on  the  property 
of  the  petitioner  for  which  and  upon  which  it 
claims  the  returns  of  its  street  railway  system 
is  excessive  and  larger  than  the  actual  value 
of  said  property,  and  that  if  a  fair  valuation  is 
placed  on  such  property  the  returns  from  the 
operation  thereof  at  present  prices  would  be 
adequate  to  cover  all  operating  expenses,  in- 
duding  overhead  expenses  and  a  reasonable 
sum  for  depredation,  and  would,  in  addition 
thereto,  yield  the  petitioner  such  a  return  upon 
the  investment  as  should  be  satisfactory  to  the 
petitioner  in  war  times,  when  all  of  the  dtizen- 
ship  as  well  as  corporations  are  necessarily 
being  called  upon  to  bear  extraordinary  burdens 
inddent  to  the  war,  and  to  conduct  their  busi- 
ness at  either  no  profit  or  at  a  much  less  profit 
than  under  normal  circumstances. 

"(2)  That  in  arriving  at  the  amount  to  be 
set  aside  for  depreciation,  no  sum  should  be 
aUowed  for  depredation  on  real  estate  within 
the  dty  of  Charlotte,  as  such  real  estate  not 
only  does  not  depreciate  in  value,  but  actually 
enhances  in  value  from  year  to  year  with  the 
development  and  growth  of  the  dty. 

"(8)  That  if  the  petitioner  is  entitled  to 
amortize  the  cost  of  the  Camp  Greene  line,  it 
is  certainly  not  entitled  to  amortize  the  entire 
cost  thereof,  as  it  is  manifest  that  at  the  end 
of  the  three-year  period,  which  is  the  estimated 
life  of  the  said  Camp  Greene  lines,  there  shall 
be  salvaged  in  the  materials  entering  into  the 
construction  of  such  Camp  Greene  lines,  and  in 
any  amortization  of  the  cost  of  such  lines  this 
salvage  should  be  taken  into  consideration  and 
be  deducted  from  the  amount  of  the  cost  of 
such  lines. 

"For  further  and  suffldent  answer  to  the 
plaintifi^s  petition,  this  respondent  says: 

"(1)  That  the  petitioner,  the  Southern  Public 
Utilities  Company,  is  the  successor  to  the 
Charlotte    Electric    Railway    Light    &   Power 
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Compaiiy,  which  latter  corporation  is  in  tnm 
the  snccesBor  to  the  Charlotte  Street  Railway, 
which  was  incorporated  by  an  act  of  the  Gen- 
eral Assembly  of  North  OaroUxia  in  the  session 
of  1883  (chapter  32). 

"(2)  That  on  the  29th  day  of  September, 
1886,  the  city  of  Charlotte  and  the  Charlotte 
Street  Railway  Company  entered  into  a  eon- 
tract,  by  the  terms  of  which  the  said  street 
railway  company  was  granted  the  right  and 
franchise  to  maintain  and  operate  a  street  rail- 
way upon  the  streets  and  ayennea  of  the  dty 
df  Charlotte,  and  In  return  for  which  right  and 
franchise  the  said  street  railway  company  con- 
tracted and  agreed  that  not  more  than  5  cents 
be  charged  by  said  street  railway  company  as 
fare  for  one  continuous  ride,  from  6  a.  m.  to 
10  p.  m.  within  the  city  limits,  and  thereby 
contracted  and  agreed  to  a  rate  satisfactory  to 
it  for  the  performance  of  such  service;  and 
this  petitioner,  as  the  successor  of  the  Charlotte 
Street  Railway  Company,  is  clothed  with  such 
rights  and  bound  by  such  terms  of  said  contract 
and  agreement,  a  copy  of  whidi  contract  and 
agreement  is  hereto  attached  and  made  a  part 
of  this  answer,  and  is  hereby  especially  plead- 
ed and  oif ered  in  answer  and  bar  to  the  petition 
herein. 

"Wherefore  the  dty  of  Charlotte  respect- 
fully prays  that  the  petition  in  the  above- 
entitled  matter  be  dismissed." 

And  in  support  of  this  farther  answer  it 
was  shown  that: 

**The  Charlotte  Street  Railway  Company  was 
incorporated  by  the  General  Assembly  at  the 
session  of  1883,  and  was  authorized  to  establish 
a  street  railway  seryice  in  the  dty  of  Char- 
lotte. On  September  29,  1886,  a  written  con- 
tract was  made  by  this  railway  company  and 
the  dty,  in  which  is  the  following:  ^Resolved 
that  whereas  the  constructing  and  operating  of 
lines  of  street  railway  will  be  of  material  bene- 
fit to  the  citizens  of  Charlotte,  the  said  dty 
agrees  that  it  will  not  charge  or  collect  ti 
greater  sum  than  $25  per  annum  upon  the 
plant,  property  and  franchise  of  the  said  street 
railway  company  for  the  period  of  ten  years; 
provided  that  not  more  than  5  cents  be  charged 
by  said  street  railway  company  as  fare  for  one 
continuous  ride  from  6  o'clock  a.  m.  to  10 
o*dock  p.  m.  within  the  dty  limits. 

"The  name  of  the  Charlotte  Street  Railway 
Company  was  thereafter  changed  to  the  Char- 
lotte Electric  Railway  Light  &  Power  Com- 
pany, to  whose  rights  and  franchises  the  peti- 
tioner has  succeeded.*' 

On  consideration  of  the  facts  in  evidenoe 
the  commission  made  an  order  granting  the 
prayer  of  the  petitioner,  the  said  order  be- 
ing in  terms  as  follows: 

"The  hearing  of  this  petition  was  had  at  the 
office  of  the  commission  on  July  18, 1918;  and, 
it  appearing  dearly  to  the  commission  that  this 
company  cannot  operate  and  continue  to  give 
good  service  at  the  rate  they  were  receivinir 
under  present  conditions,  it  is  therefore  order- 
ed that  the  Southern  Public  Company  be  and 
it  is  hereby  authorized  to  charge  a  fare  of 
seven  cents  for  the  transportation  of  passen- 
g^ers  over  its  street  railway  lines  located  in  the 
cities  of  Charlotte  and  Winston- Salem;    that 


this  company  shall  also  be  required  to  put  on 
and  offer  for'  sale  to  the  public  in  general  four 
tickets  for  25  cents.  The  company  is  also  au- 
thorizedy  if  it  shaU  deem  it  advisable,  to  put  on 
and  offer  for  sale  to  the  public  generally  books 
containing  17  tickets  for  the  sum  of  $1  per 
book. 

"This  order  to  become  effective  August  1, 
19ia 

•*This  July  80,  1918.'' 

From  this  order,  the  defendant,  the  re- 
spondent, gave  notice  of  appeal  as  follows : 

"To  the  Honorable  the  Corporation  Commis- 
sion, Raleigh,  N.  C: 

"Whereas,  in  the  above-entitled  matter,  the 
Corporation  Commission  overruled  the  excep- 
tions filed  by  the  dty  of  Charlotte  to  the  order 
of  the  honorable,  the  Corporation  Commission, 
authorizing  the  Southern  Public  Utilities  Com- 
pany to  increase  its  fares  for  street  car  service 
in  the  dty  of  Charlotte: 

**Now  therefore,  the  respondent  the  dty  of 
Charlotte,  does  hereby  appeal  from  such  order 
and  rulings  to  the  superior  court,  in  term,  and 
does  herewith  give  to  the  honorable  Corpora- 
tion Commission  notice  of  such  appeal,  and 
prays  the  honorable  commission  to  accept  these 
premises  as  notice  of  such  purposes  and  inten- 
tion'' 

— and  filed  exceptions  and  assignment  of  er- 
rors as  follows: 

"The  dty  of  Charlotte  herewith  excepts  to 
the  order  of  the  honorable  Corporation  Com- 
mission, overruling  the  respondent's  exceptions 
to  the  order  of  the  honorable  commisdon,  au- 
thorizhig  the  Southern  Public  Utilities  Com- 
pany, a  corporation^  engai^ed  in  the  street  rail- 
way business  in  the  dty  of  Charlotte,  to  in- 
crease street  car  fare  In  said  dty*  and  groups 
its  exceptions  and  assignments  of  error  as 
follows: 

"(1)  That  the  honorable  Corporation  Com- 
mission found  as  a  fact  that  the  Soutiiem 
Public  Utilities  Company  'cannot  operate  and 
continue  to  give  good  service  at  the  rate  they 
were  receiving  under  present  conditions.' 

"(2)  That  the  honorable  commission  did  not 
find  from  tiie  evidence  before  it  any  facts  upon 
wldch  to  base  its  order  as  tending  to  show  the 
necessity  for  such  increased  rates. 

"(3)  That  the  honorable  commisdon  did  not 
have  before  it  any  competent  evidence,  show- 
ing the  valuation  of  the  property  used  by  the 
petitioner  in  its  street  railway  system  in  the 
dty  of  Charlotte. 

"(4)  That  the  valuation  placed  upon  such 
property  by  the  petitioner  and  accepted  by  the 
honorable  commisdon  was  exceedve  and  larger 
than  the  true  and  actual  value  of  such  property. 

"(5)  That  the  sum  daimed  by  petitioner  for 
depredation  was  excesdve,  and  much  larger 
than  a  fair  and  reasonable  allowance  on  such 
account. 

"(6)  That  the  honorable  conynlssion  per- 
mitted the  petitioner  to  amortize  its  Camp 
Greene  lines  within  ten  years  without  salvage 
or  without  credit  as  an  asset. 

"(7)  That  the  honorable  commission  failed 
and  refused  to  hold  that  the  petitioner  was 
bound  by  the  terms  of  the  contract  between 
the  dty  of  Charlotte  and  the  Charlotte  Street 
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Railway  Company,  the  predecessor  of  the  peti- 
tioner, under  date  of  September  28,  1886. 

"(8)  That  the  honorable  commission  did  not 
order  and  require  the  petitioner  to  put  on  and 
offer  for  sale  to  the  public  books  containing 
17  tickets  for  the  sum  of  $1  per  book. 

"Wherefore  the  respondent  prays  the  honor- 
able Corporation  Commission  to  transmit  its 
record  to  the  superior  court  for  such  further 
and  other  proceedings  as  there  may  be  had,  ac- 
cording to  law." 

The  appeal  was  allowed  by  the  commission 
over  the  protest  of  the  petitioner,  who  claim- 
ed that  no  appeal  would  lie  under  such  order 
except  by  the  utilities  or  railway  company, 
whose  rates  or  Interests  are  thereby  affected ; 
the  record  having  been  duly  certified  to  the 
superior  court  to  February  term,  1919,  where 
the  proceedings  pertinent  are  given  in  the 
case  on  appeal  as  follows : 

The  petitioner  filed  written  motion  to  dismiss 
in  terms  as  follows: 

"(1)  That  the  city  of  Charlotte  is  not  a  party 
to  this  proceeding,  and  has  no  right  to  appeal 
from  the  order  of  the  Corporation  Commission 
made  herein. 

"(2)  That  the  dty  of  Charlotte  is  not  affected 
by  the  order  of  the  Corporation  Commission 
made  herein,  and  under  the  statute  has  no 
right  to  appeal  from  said  order. 

"(3)  That  the  only  exception  and  assignment 
of  error  properly  taken  and  made  by  said  city 
of  Charlotte  to  the  order  of  the  Corporation 
Commission  herein  is  the  exception  and  as- 
signment of  error  based  upon  the  alleged  con- 
tract between  the  city  of  Charlotte  and  the 
predecessor  in  title  of  tiie  Southern  Public 
Utilities  Company,  and  said  exception  and  as- 
signment of  error  appear  upon  the  face  of  the 
record  herein  not  to  be  valid. 

"Wherefore,  the  Southern  Public  Utilities 
Company  prays  this  honorable  court  that  the 
appeal  of  the  city  of  Charlotte  herein  be  dis- 
missed. Cansler  &  Cansler,  Osborne,  Cocke  & 
Robinson,  Attorneys  for  the  Southern  Public 
Utilities  Co." 

The  city  of  Charlotte  moved  that  the  contract 
between  the  Charlotte  Street  Railway  Company 
and  the  city  of  Charlotte,  dated  September  29, 
1886,  be  held  valid  and  binding  between  the 
city  of  Charlotte  and  the  Southern  Public  Utili- 
ties Company,  successor  to  the  Charlotte  Street 
Railway  Company,  and  enforceable  notwith- 
standing the  order  of  the  Corporation  Commis- 
sion made  herein,  and  that  the  Southern  Public 
Utilities  Company  be  forbidden  and  enjoined 
from  charging  and  collecting  in  excess  of  5 
cents  for  one  continuous  ride  on  its  street  rail- 
way lines  within  the  dty  of  Charlotte. 

It  was  admitted  that  the  Southern  Public 
Company  is  the  successor  to  the  Charlotte 
Street  Railway  Company;  the  Charlotte  Elec- 
tric Railway  Company  having  succeeded  the 
Charlotte  Street  Railway  Company  and  the 
Southern  Public  Utilities  Company  having  suc- 
ceeded the  Charlotte  Electric  Railway  Com- 
pany. 

Testimony  was  introduced  by  the  dty  of 
Charlotte  to  the  effect  that  during  the  ten 
years  following  the  date  of  the  contract  be- 
tween the  Charlotte  Street  Railway  Company 
and  the  dty  of  Charlotte,  to  wit,  the  contract 


of  September  29,  1886,  said  Street  Railway 
Company  paid  no  taxes  to  the  dty  of  Char- 
lotte; that  since  the  expiration  of  said  ten- 
year  period  said  street  railway  company  and 
its  successors  have  paid  to  the  dty  of  Char- 
lotte ad  valorem  property  taxes,  which  have 
been  regularly  assessed  against  the  property 
of  said  street  railway  company  and  its  succes- 
sors, and  also  license  taxes  annually  charged 
and  collected  by  the  dty  of  Charlotte  without 
reference  to  any  limitation. 

By  consent  the  court  took  the  case  under 
advisement, ,  and  at  March  term  entered  judg- 
ment in  effect: 

(1)  That  respondent  had  the  right  to  prose- 
cute the  appeal. 

(2)  That  the  contract  with  the  dty  must  be 
subordinated  to  the  orders  of  the  Corporation 
Commission  paying  just  and  reasonable  rates 
in  pursuance  of  law  and  subject  to  the  record 
on  appeal  to  the  superior  court.  And  further, 
that  the  cause  be  referred  to  Mr.  U.  L.  Spence 
to  hear  such  evidence  and  take  such  accounts 
as  may  be  necessary  and  make  report  to  the 
court  as  early  as  practicable,  whether  the 
measure  of  rates  allowed  by  the  commission 
were  reasonable,  just,  etc 

From  this  judgment,  the  Southern  Public 
Utilities  Company,  having  duly  excepted  appeal- 
ed assigning  error  as  follows: 

"For  that  his  honor  erred  in  refusing  to  sus- 
tain the  motion  of  the  Southern  Public  Utili- 
ties Company  based  upon  the  record  as  certi- 
fied from  the  Corporation  Commisdon  to  dis- 
miss the  appeal  of  the  dty  of  Charlotte. 

"(2)  For  that  his  honor  erred  in  refusing  to 
sustain  the  motion  of  the  Southern  Public 
Utilities  Company  based  upon  the  entire  record 
in  this  proceeding,  consisting  of  the  record  as 
certified  from  the  Corporation  Commission  and 
the  record  of  the  proceedings  in  the  superior 
court  (except  the  final  conclusion  contained  in 
his  honor's  findings  of  fact  and  judgment  en- 
tered April  5,  1919)  to  dismiss  the  appeal  of 
the  dty  of  Charlotte. 

"(3)  For  that  his  honor  erred  in  signing  the 
judgment  rendered  in  this  proceeding." 

The  dty  of  Charlotte  also  excepted  and  ap- 
pealed  assigning  error  as  follows: 

"For  that  his  honor  erred  in  refusing  to 
hold,  as  a  matter  of  law  and  to  render  judg- 
ment in  this  proceeding,  that  the  contract  of 
September  29,  1886,  entered  into  between  the 
city  of  Charlotte  and  the  Charlotte  Street 
Railway  Company  predecessor  of  the  Southern 
Public  Utilities,  is  valid  and  binding  between 
the  parties  hereto,  and  still  enforceable  not- 
withstanding the  order  of  the  Corporation 
Commission  made  herein,  and  to  forbid  and 
enjoin  the  Southern  Public  Utilities  Company 
from  charging  and  collecting  a  fare  in  excess 
of  5  cents  for  one  continuous  ride  on  its  street 
railway  lines  in  the  dty  of  Charlotte. 

"(2)  For  that  his  honor  erred  in  refusing  to 
restrain  the  Southern  Public  Utilities  Company 
from  collecting  a  local  fare  in  excess  of  S> 
cents  pending  the  further  hearing  of  this  cause. 

"(3)  For  that  his  honor  erred  in  refusing  to 
make  an  order  requiring  the  Southern  Public 
Utilities  Company  to  issue  receipts  to  all  per- 
sons paying  a  7-cent  fare  pending  the  further 
hearing  of  this  cause. 

"(4)  For  that  his  honor  erred  in  signing  th» 
judgment  rendered  in  this  proceeding." 
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Pharr,  Bell  &  Sparrow,  for  Cify  of  Obar- 
lotte. 

Cansler  &  Cansler  and  Osborne,  Cocke  & 
Robinson,  all  of  Charlotte,  for  Utilities  Go. 

On  Appeal  of  City  of  Charlotte. 

HOKB,  J.  (after  stating  the  facts  as 
above).  [1]  The  power  of  the  Legislature, 
either  directly  or  through  appropriate  gov- 
ernmental agencies,  to  establish  reasonable 
regulations  for  public  service  corporations  In 
matters  affecting  the  public  interests,  is  now 
universally  recognized,  and  the  principle  has 
been  approved  with  us  in  well-considered 
decisions  dealing  directly  with  the  question. 
Railroad  v.  Goldsboro,  155  N.  C.  356,  71  S.  E. 
514,  affirmed  on  writ  of  error  to  Supreme 
Court  of  United  States,  232  U.  S.  pp.  54&- 
558,  34  Sup.  Ct  364,  58  L.  Bd.  721;  Cor< 
poration  Commission  v.  Railroad,  140  N.  C. 
239,  52  S.  E.  941 ;  Corporation  Commission  v. 
RaUroad,  137  N.  C.  1,  49  S.  E.  191.  Having 
devoted  their  property  to  the  public  use  and 
operating  under  a  leg^ative  charter,  usual- 
ly conferring  the  right  of  eminent  domain, 
they  are  in  a  peculiar  sense  subject  to  the 
police  power,  said  by  Associate  Justice  Mc- 
Kenna,  in  Mutual  Loan  Co.  v.  Martell,  222 
U.  S.  225,  82  Sup.  Ct  74,  56  L.  Ed.  175»  Ann. 
Gas.  1913B,  521,  to  be  but  another  name  for 
the  power  of  government,  and  where  this  has 
been  properly  exerted  in  reference  to  these 
companies,  the  proprietary  rights  of  individ- 
ual ownership  must,  to  that  extent,  be  sub- 
ordinated to  the  public  welfare.  In  Thom- 
as v.  Sanderlin,  173  N.  C.  at  page  331,  91 
S.  E.  at  page  1029,  the  court  referred  to  this 
principle  as  follows: 
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'It  has  been  properly  said  that  no 
satisfactory  definition  of  police  power  can  be 
given,  for  as  our  civilization  •  •  •  becomes 
more  advanced  and  complex  the  extent  and  in- 
clusive character  of  this  power  is  being  more 
and  more  illustrated,  and  in  the  later  decisions 
has  been  held  to  embrace,  not  only  governmental 
regulations  appertaining  to  the  good  order, 
health,  and  morals  of  the  community,  but  also 
such  as  are  considered  promotive  of  its  economic 
welfare  and  public  convenience  and  comfort." 

The  opinion  then  quotes  with  aK>roval 
from  6  Ruling  Case  Law,  p.  193,  as  fol- 
lows: 

*'A11  property  within  the  jurisdiction  of  a 
state,  however  unqualified  may  be  the  title  of 
the  owner,  is  held  on  the  implied  condition  or 
obligation  that  it  shall  not  be  injurious  to  the 
equal  right  of  others  to  the  use  and  benefit  of 
their  own  property.  In  other  words,  all  prop- 
erty is  held  subject  to  the  general  police  power 
of  the  state  so  to  regulate  and  control  its  use 
in  a  proper  case  as  to  secure  the  general  safety, 
the  public  welfare,  and  the  peace,  good  order, 
and  morals  of  the  community.  Accordingly  it 
is  a  fundamental  principle  of  the  constitutional 
system  of  the  United  States  that  rights  of  prop- 
erty, like  all  other  social  and  conventional 
rights,  are  subject  to  such  reasonable  restraints 
and  regulations  established  by  law  as  the  Legis- 


lature, under  the  governing  and  controlling  pow- 
er vested  in  it  by  the  Constitution,  may  think 
necessary  and  expedient.  And  to  these  ends  the 
Legislature  under  Its  police  power  may  pass 
laws  regulating  the  acquisition,  enjoyment,  and 
disposition  of  property,  even  though  in  some  re- 
spects these  may  operate  as  a  restraint  on  in- 
dividual freedom  or  the  use  of  property.  The 
subordination  of  property  rights  to  the  just  ex- 
ercise of  the  police  power  has  been  said  to  be  as 
complete  as  is  the  subjection  of  these  rights  to 
the  proper  exercise  of  the  taxing  power;  and 
it  is  held  that  this  implied  condition  is  quite 
irrespective  of  the  source  or  character  of  the 
title.  This  principle  is  in  effect  an  application 
of  the  maxim  which  underlies  the  police  power, 
*Sic  utere  tuo  ut  alienum  non  liedas' " 

—citing  in  faiiq;K)rt  of  the  statement  Chicago 
&  Alton  Railroad  v.  Tranbarger,  238  U.  S* 
67,  35  Sup.  Ct.  678,  59  L.  Ed.  1204 ;  Railroad 
V.  Goldsboro,  232  U.  S.  548-558,  34  Sup.  Ct 
364,  58  L.  Ed.  721,  and  other  cases. 

In  Railroad  v.  Goldsboro,  supra.  Associate 
Justice  Pitney  for  the  court  said: 

"For  it  is  settled  that  neither  the  contract 
clause  nor  the  *due  process'  clause  has  the  effect 
of  overriding  the  power  of  the  state  to  estab- 
lish all  regulations  that  are  reasonably  neces- 
sary to  secure  the  health,  safety,  good  order, 
comfort,  or  general  welfare  of  the  community; 
that  this  power  can  neither  be  abdicated  nor 
bargained  away,  and  is  inalienable  even  by  ex- 
press grant;  and  that  all  contract  and  property 
rights  are  held  subject  to  its  fair  exercise.*' 

[2]  In  view  of  this  power  and  for  its 
primary  exercise,  our  General  Assembly, 
chiefly  in  Revlsal,  c  20,  and  amendments 
thereto,  have  created  a  corporation  commis- 
sion, given  It  general  supervision  over  the 
railways,  street  railways,  and  like  com- 
panies of  the  state  and  empowered  it  to  fix 
such  rates^  charges,  and  tariffs  as  may  be 
reasonable  and  just,  having  in  view  the  val- 
ue of  the  property,  the  cost  of  Improvements 
and  maintenance,  the  probable  earning  ca« 
padty  under  the  proposed  rates,  the  sums 
required  to  meet  operating  expenses  and 
other  specified  matters  pertinent  to  such  an 
inquiry.  The  statute  further  provides  that, 
*'Any  party  affected  by  the  decisions  and 
determinations  of  the  commission  may  ap- 
peal;" that  the  rates  as  fixed  by  the  com- 
mission shall  stand  pending  an  appeal,  and 
'*untll  they  are  changed,  revised,  or  modified 
by  the  judgment  of  the  superior  court  on 
such  appeal,  and  that  when  approved  and 
confirmed  by  the  court  they  shall  remain  the 
established  rates  until  the  same  shall  be 
changed,  revised,  or  modified  by  a  final  judg- 
ment of  the  Supreme  Court  if  there  shall  be 
an  appeal,  and  imtll  changed  by  the  Cor- 
poration Commission. 

Both  from  the  language  of  the  statute  and 
Its  evident  meaning  and  purpose,  this  power 
to  fix  rates  that  are  just  and  reasonable  ex- 
tends to  an  Increase  as  well  as  a  lowering 
of  rates,  and  In  making  decision  on  these 
questions  It  Is  clearly  contemplated  and  pro> 
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Tided  that  the  commission  shall  establish 
such  rates  and  charges  as  will  give  to  the 
owners  a  fair  return  for  their  investment, 
and  enable  them  to  keep  their  property  and 
equipment  in  condition  to  afford  adequate, 
safe,  and  convenient  service. 

Under  and  by  virtue  of  this  legislative  au- 
thority and  in  the  exercise  of  the  i)ower 
referred  to,  the  commission,  in  this  instance, 
on  notice  given,  have  had  an  investigation, 
and  in  their  best  Judgment  have  allowed  the 
increase  applied  for  by  the  petitioners  and, 
under  the  express  provisions  of  the  statute 
that  are  to  be  considered,  the  Just  and  rea- 
sonable charges  for  the  service  rendered,  un- 
less and  until  they  shall  be  changed  or 
modified  on  appeal,  or  the  further  action  of 
the  commission  itself;  and,  under  the  prin- 
ciple illustrated  and  approved  in  the  cases 
cited  and  others  of  like  kind,  we  must  af- 
firm the  ruling  of  his  honor  that  any  con- 
tract that  the  city  of  Charlotte  may  have 
XoT  a  lower  rate  must  yield  to  the  public  in- 
terest and  requirement  as  expressed  in  this 
authoritative  Judgment  of  the  commission. 
Not  only  is  the  Judgment  of  his  honor  sus- 
tained by  the  principle  more  directly  in- 
volved, but  any  other  ruling  in  its  practical 
application  would  likely  and  almost  neces- 
sarily offend  against  the  principle  which 
forbids  discrimination  on  the  part  of  these 
companies  towards  patrons  in  like  condition 
and  circumstance.  If  a  quasi  public  com- 
pany of  this  kind  could  evade  or  escape  reg- 
ulation establishing  fixed  rates  that  are 
found  to  be  reasonable  and  Just  by  making 
long-time  contracts  or  other,  this  regulation 
might  be  made  to  operate  in  furtherance  of 
the  very  evil  it  is  in  part  designed  to  pre- 
vent. Accordingly  it  has  been  very  in- 
sistently held  in  case  of  railroads  that  the 
rates  established  by  the  Interstate  Com- 
merce Commission  and  published  pursuant 
to  their  order  shall  always  prevail  as  the 
charges  for  transportation,  notwithstanding 
any  special  contract  for  lower  rates  made  by 
the  parties.  (Texas  Pacific  v.  Mugg,  etc.,  202 
U.  S.  242,  26  Sup.  Ct  628,  60  L.  Ed.  1011, 
and  many  other  cases) — a  principle  approved 
and  applied  by  the  court  in  reference  to  in- 
trastate transportation  in  Lratham  v.  Rail- 
road, 176  N.  C.  417,  07  S.  E.  234,  and  Edenton 
Cotton  Mills  V.  Railroad,  at  present  term, 
100  S.  E.  341. 

And  in  the  recent  case  of  Union  Dry 
Goods  Co.  V.  Georgia  Public  Service  Corpora- 
tion, 145  Ga.  658,  89  S.  B.  779,  it  was  held 
that,  where  the  state  Railroad  Commission, 
having  cognizance  of  the  matter,  had  fixed  up- 
on reasonable  rates  to  be  charged  by  a  public 
service  company  supplying  electricity  to  the 
inhabitants  of  a  city  which  superseded  lower 
rat^s  agreed  on  in  an  existent  long-time  con- 
tract made  previously  between  the  company 
and  the  consumer,  this  was  a  valid  exercise 
Qt  the  police  power,  not  impairing  the  ob- 


ligation of  the  contract,  or  depriving  the  con- 
sumer of  his  property  without  due  process. 
This  case  which  seems  a  direct  authority  on 
the  question  presented  was  afiBlrmed  on  writ 
of  error  by  the  Supreme  Court  of  the  Unit- 
ed States,  248  U.  S.  372,  89  Sup.  Ct  117,  63 
L.  Ed.  309.  And  Associate  Justice  Clarke, 
in  delivering  the  opinion,  quotes  in  8upxx>rt 
of  the  position  Manigault  v.  Springs,  199 
U.  S.  473,  480,  26  Sup.  Ct.  127,  130,  60  U 
Ed.  274: 

"It  is  the  settled  law  of  the  court  that  the 
interdiction  of  statutes  impairing  the  obligation 
of  contracts  does  pot  prevent  the  state  from, 
properly  exercising  such  powers  as  are  vest<?d 
in  it  for  the  promotion  of  the  common  weal,  or 
are  necessary  for  the  general  good  of  the  public, 
though  contracts  previously  entered  into  be- 
tween individuals  may  thereby  be  affected.' 
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And  again  from  L.  &  N.  R.  R.  Oo.  y.  Mott- 
ley,  219  U.  S.  467,  482,  31  Sup.  Ct  266,  270. 
55  L.  Ed.  297,  34  liw  R,  A.  (N.  S.)  671,  where 
the  court  quotes  with  approval  from  Knox 
V.  Lee,  12  WaU.  457,  20  L.  Ed.  287,  that: 

"Contracts  must  be  understood  as  made  in, 
reference  to  the  possible  exercise  of  the  right- 
ful authority  of  the  government,  and  no  obliga- 
tion of  the  contract  can  ♦  ♦  •  defeat  the 
legitimate  government  authority." 

It  may  be  noted  that  this  was  a  decision 
subordinating  to  the  police  power  the  con- 
tract rights  of  an  individual,  and  all  the 
more  will  the  principle  operate  when  these- 
rights  are  held  by  a  municipality,  which  in 
the  main  and  on  governmental  matters  are 
but  governmental  agencies  of  the  state,  and 
as  such  subject  to  almost  unlimited  legisla- 
tive control,  except  when  restricted  by  con- 
stitutional provision.  Board  of  Trustees  v. 
Webb,  155  N.  C.  379.  71  S.  E.  520 ;  Jones  v. 
Com'rs,  137  N.  C.  579-696,  50  S.  B.  291 ;  New 
Orleans  v.  New  Orleans  Waterworks,  142  U. 
S.  79,  12  Sup.  Ct  142,  86  L.  Ed.  943 ;  Wild- 
wood  V.  Public  Utilities  Co.,  88  N.  J.  Law, 
81,  96  Atl.  749. 

[3]  We  are  inclined  to  the  opinion,  as  con- 
tended for  by  the  petitioner,  that  the  pro- 
vision in  the  contract  restricting  the  com- 
pany to  a  charge  of  6  cents  per  passenger 
expired  at  the  end  of  the  ten-year  period, 
the  courts  leaning  against  a  construction 
that  would  make  a  contract  of  this  char- 
acter indefinite  as  to  duration.  Soloman  v. 
Sewerage  Co.,  142  N.  C.  439,  65  S.  B.  300, 
6  Ia  R.  A.  (N.  S.)  391. 

Nor  are  we  inadvertent  to  the  position, 
also  taken  by  the  petitioner,  that  the  con- 
tract is  void  as  in  contravention  of  our  con- 
stitutional provisions,  requiring  that  taxa- 
tion shall  be  uniform  and  ad  valorem.  Id 
one  aspect  of  the  agreement  and  the  evidence 
pertinent,  it  may  be  that  the  case  presented 
is  at  most  merely  one  of  ultra  vires,  and 
that  the  petitioner  or  its  predecessor  in 
title,  having  received  the  stipulated  con- 
sideration, is  not  in  a  position  to  question^ 
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its  corresponding  obligation.    See  So.  Pae;  [  exceed  60  years."    Bevlsal  1905,  c  73,  t  2916, 


Co.  V.  aty  of  Porttand,  227  U.  S.  569,  83 
Sup.  Gt  308,  57  L.  Ed.  642 ;  BaUway  v.  Mc- 
Carthy, 96  U.  S.  268,  24  L.  Ed.  693;  Chi- 
cago  By.  v.  Cbicago,  176  IlL  263,  62  N.  E. 
880,  66  I/.  B.  A.  959,  68  Am.  St  Bep.  188. 
Without  definite  ruling  on  either  of  these 
suggestions,  however,  we  prefer  to  rest  our 
decision  on  the  ground  taken  by  his  honor 
In  the  court  below,  that  whatever  may  have 
been  the  rights  of  the  city  under  and  by 
virtue  of  the  alleged  contract  they  were 
taken  and  held  subject  to  the  orders  of  the 
Corporation  Commission,  made  in  the  rea- 
sonable exercise  of  the  police  power  of  the 
state,  conferred  upon  that  body  by  act  of  the 
Cieneral  Assembly  and  subject  to  be  revised 
on  appeal  to  the  superior  court,  and  thenoe 
to  the  Supreme  Court  under  the  express 
provisions  of  the  statute.  Bevlsal,  §§  1074- 
1079,  etseq. 

The  cases  to  which  we  were  dted  by  re- 
spondent are  in  the  main  where  one  of  the 
parties  to  the  contract  has'  of  Us  own  mo- 
tion undertaken  to  Justify  a  departure  from 
its  terms,  and  are  not  authority  on  the 
Question  presented  here.  See  Columbus  Pow- 
er &  light  Co.  V.  City  of  Columbus,  249  U.  S. 
399,  39  Sup.  Ct  849,  63.  L.  Ed.  669. 

We  find  no  error  in  respondent's  appeal, 
and  the  Judgment  is  affirmed. 

Affirmed. 

On  Appeal  of  Southern  Public  Utilities  Com- 
pany. 

[4]  The  petitioner  appeals  from  the  ruling 
of  the  court  denying  the  motion  to  dismiss, 
made  on  the  ground  that  the  dty  of  Char- 
lotte had  no  such  Interest  in  the  controversy 
as  to  Justify  and  maintain  its  appeal,  but 
we  are  of  opinion  that  on  the  record  and 
facts  In  evidence  this  position  cannot  be  sus- 
tained. Not  only  was  the  city  of  Charlotte 
made  a  party  and  recognized  as  such  by  the 
Corporation  Commission,  but  the  Charlotte 
Street  Ballway  Company,  the  predecessor  In 
title  of  the  petitioner,  and  under  whose 
charter  so  far  as  the  record  discloses,  this 
appellant  Is  now  maintaining  and  opetating 
Its  street  railway  in  the  dty,  has  also  recog- 
nized an  interest  In  the  dty,  and  given  it 
a  status  in  the  question  and  litigation  con- 
cerning it  Holding,  or  making  a  reason- 
able and  bona  fide  dalm  to  hold,  rights  un- 
der this  contract.  It  must  be  allowed  to  have 
them  considered  and  determined,  both  before 
the  Corporation  Commission  and  the  superior 
or  Supreme  Court  on  appeal,  as  the  statute 
provides.  In  addition,  the  question  being 
one  of  public  Interest  and  of  concern  to 
eadi  and  all  of  its  inhabitants,  it  was  both 
the  right  and  duty  of  the  dty  to  represent 
its  people,  assuredly  so  since  the  statute 
conferring  on  town  and  city  governments  the 
power  to  grant  franchises  of  this  diaracter 
^upon  reasonable  terms  for  periods  not  to 
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subsec.  6,  as  amended  by  Laws  1907,  c.  978. 

Under  this  statute  at  the  time  of  these 
proceedings  Instituted  and  hearing  had,  the 
dty  government  having  Jurisdiction  over  the 
subject-matter,  it  was  both  its  right  and  in 
the  line  of  its  official  duty  to  make  contracts 
and  maintain  such  litigation  concerning  it 
as  was  reasonably  necessary  to  conserve  the 
rights  of  its  people  and  make  its  Jurisdiction 
effective,  and  the  well-considered  dedslons 
hold  that  Judgment  rendered  in  such  litiga- 
tions will  bind  the  Individual  dtlzen.  This 
position  was  approved  with  us  as  to-  counties 
In  Bear  v.  Com'rs,  122  N.  a  434,  29  S.  E. 
719,  66  Am.  St.  Bep.  711,  and  as  to  cities 
and  towns  in  Hickory  v.  Ballroad,  141  N.  C. 
716,  63  S.  E.  956,  it  beh:ig  held  in  this  last 
case  that — 

"A  munidpallty  is  a  proper  party  to  institute 
an  action  to  prevent  a  public  nuisance  by  the 
proposed  enlargement  of  a  freight  depot  in  the 
dty." 

And  authoritative  cases  elsewhere  and 
text-books  of  approved  excellence  are  in  sup- 
port of  the  position.  People  v.  Holladay,  93 
Cal.  241,  29  Pac.  64,  27  Am.  St  Bep.  186; 
Trustees  v.  Cowen,  4  Paige  Ch.  (N.  Y.)  610, 
27  Am.  Dec  80 ;  Gas  Co.  v.  City  of  Muncle» 
160  Ind.  97,  66  N.  E.  436,  60  L.  B.  A.  822; 
19  B.  C.  li.  title,  Munldpal  Corporations,  fi 
345,  427,  433.  In  this  dtatlon  to  B.  C.  U 
i  346,  it  is  said,  among  other  things: 

"That  a  municipal  corporation  is  in  the  eye 
of  the  law  the  legal  representative  of  its  inhabit- 
ants and  taxpayers  with  respect  to  all  mattert 
properly  within  its  Jurisdiction.  ^  ^  *  A  mu* 
nicipal  corporation  is  the  proper  representative 
of  the  equitable  rights  of  its  inhabitants  to  th» 
use  of  a  public  square,  and  is  authorized  to  file 
a  bill  in  equity  to  prevent  the  erection  of  • 
nuisance  thereon.'* 

A  Judgment  against  a  munidpal  corpora- 
tion In  a  matter  of  general  Interest  to  all 
of  the  dtlzens  is  binding  on  the  latter; 
though  not  parties  to  the  suit,  "and  every 
taxpayer  is  a  real,  though  not  a  nominal, 
party  to  sudi  Judgment,  and  cannot  rditigate 
Issues  which  were  litigated  In  the  original 
action  against  the  coimty  or  its  legal  repre- 
sentatives, and  if  the  county  board  falls  to 
avail  itself  of  legal  defenses  the  people  are 
concluded  by  the  Judgment"  And  in  section 
427: 

"When  a  muaidpal  corporation  has  the  power 
to  grant  or  refuse  in  its  discretion  permission  to 
a  public  service  company  to  occupy  the  streets 
with  its  structure,  whether  such  permission  be 
called  a  franchise,  a  license,  a  permit,  or  mere 
designation  of  the  streets  to  be  occupied,  it  knay 
grant  such  permission  subject  to  such  terms  as 
it  sees  fit  to  impose,  provided  only  they  are  not 
against  public  policy  or  in  derogation  of  any 
right  the  company  may  have  under  its  franchise 
from  the  state.** 

Both  under  its  contract  therefor  and  as 
the  representative  of  its  inhabitants  in  a 
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matter  of  public  concern  coming  under  its 
supervision,  we  are  of  opinion  that  the  city 
had  a  right  to  appear  in  this  litigation  and 
to  prosecute  the  ai^eal  in  protection  of  its 
citizens,  and  as  clearly  provided  by  the  stat- 
ute. The  decisions  cited  to  the  contrary  are 
really  in  affirmance  of  the  principle,  for,  so 
far  as  examined,  they  were  made  for  the 
reason  that  the  question  presented  was  only 
a  matter  of  individual  interest,  or  affected 
only  a  restricted  portion  of  the  population. 

[5]  This  disposes  of  the  only  exception 
which  the  petitioner  has  seen  fit  to  make  on 
his  appeal;  but,  as  it  has  been  suggested 
that  the  respondent  has  not  raised  the  ques- 
tion as  to  the  reasonableness  of  the  proposed 
increase  of  rates,  but  chosen  to  rely  on  the 
effect  of  its  contract,  we  deem  it  not  amiss 
to  say  that  this  position,  in  our  view,  does 
not  correctly  Interpret  the  record.  On  the 
contrary,  it  is  disclosed  that  at  the  principal 
hearing  there  were  no  formal  pleadings  filed, 
but  the  respondent  appeared,  and  by  cross- 
examination  of  the  president  of  the  compfiny, 
the  only  oral  testimony  presented  during  the 
Investigation,  the  city  by  Its  counsel  en- 
deavored to  show  that  the  proposed  rates 
were  unreasonable  and  unjustified  by  the 
facts  and  conditions  presented,  and  no  men- 
tion of  contract  was  then  made.  Five  days 
later  the  contract  was  offered  by  the  dty, 
and  its  answer  formally  filed,  alleging  in 
effect  that  the  increase  was  imreasonable, 
and  setting  up  said  contract  also  as  a  fur- 
ther and  sufficient  answer.  When  the  order 
was  made  allowing  the  increase  the  dty  filed 
formal  exceptions  and  assignments  of  error, 
six  of  which  were  addressed  to  the  imreason- 
ableness  of  the  rates  and  the  valuation  and 
methods  by  which  it  was  sought  to  uphold 
them,  and  one,  No.  7,  referring  to  the  con- 
tract. 

When  the  cause  was  called  for  hearing  on 
appeal  In  the  superior  court,  the  case  was 
lieard  on  the  record,  and  the  exceptions  in 
behalf  of  the  respondent  clearly  presented  its 
objections  to  the  order,  both  on  the  grounds 
that  the  rates  were  unreasonable,  and  that 
the  increase  was  absolutely  inhibited  by  the 
terms  of  the  contract  held  by  the  city.  True 
In  the  case  on  appeal  It  is  stated  that  the 
city  of  Charlotte  moved  for  Judgment  that 
the  said  contract  be  held  valid  and  binding, 
and  that  the  Southern  Public  Utilities  Com- 
pany be  forbidden  and  enjoined  from  charg- 
ing and  collecting  fares  in  excess  of  5  cents, 
making  no  reference  otherwise  to  the  pro- 
posed increase  of  rates,  but  this  was  because 
the  city  was  insisting  upon  the  effect  of  its 
contract  as  a  plea  in  bar  of  the  reference, 
and  it  has  a  right  to  test  that  position  on 
appeal.  Jones  v.  Wooten,  137  N.  C.  421,  49 
S.  E.  915.  The  respondent  there  made  no 
further  reference  to  the  reasonableness  of 
the  rates  because  that  question  was  resolved 
in  its  favor  and  fully  recogniased  by  the  Judg- 


ment of  the  lower  court  If  there  bad  been 
a  difference  between  the  case  on  appeal  and 
the  facts  disclosed  in  the  record,  the  record 
would  control,  but  as  a  matter  of  fact  there 
is  no  inconsistency  between  the  two,  and  a 
correct  interpretation  will  disclose  that  the 
position  of  the  respondent  h3&  been  main- 
tained throughout.  First,  that  the  proposed 
change  of  rates  was  absolutely  forbidden  by 
the  contract,  and.  If  this  were  not  true,  that 
the  increase  was  unreasonable  and  unjusti- 
fied by  the  facts  and  conditions  presented, 
and  on  the  record  we  must  affirm  the  Judg- 
ment of  his  honor  below  in  Its  entirety,  and 
hold  that  there  has  been  no  error  committed 
to  the  prejudice  of  the  petitioner's  rights. 

The  case  of  Corporation  Commission  v. 
Railroad,  170  N.  O.  560,  87  S.  S.  785,  dted 
and  very  much  relied  upon  by  appellant.  Is 
not  an  authoritative  decision  in  support  of 
its  position.  In  that  case,  the  Corporation 
Commission,  after  a  full  and  fair  investiga- 
tion, had  fixed  upon  the  location  of  a  rail- 
road station  in  the  town  of  Ansonvllle,  N.  C, 
and  from  their  order  in  the  case  one  or  more 
of  the  citizens  of  the  town  who  had  appear- 
ed as  parties  to  the  proceedings  excepted  and 
appealed.  The  superior  court  entered  Judg- 
ment,  dismissing  the  appeal,  and  on  appeal 
to  this  court  the  Judgment  was  affirmed. 
Two  of  the  Justices  being  of  opinion  that,  on 
a  purely  administrative  measure  of  that 
kind,  an  Individual  citizen  of  the  town  had 
no  such  Interest  in  the  controversy  as  en- 
titled him  to  an  appeal,  an  opinion  was  writ- 
ten in  expression  of  that  view.  The  present 
writer  also  wrote  an  opinion,  concurring  In 
the  disposition  made  of  the  appeal,  but  on 
the  ground  that,  as  the  entire  facts  which 
were  made  part  of  the  record  showed  that 
the  question  had  been  fully  Investigated  and 
fairly  determined  by  the  commission,  it 
would  be  an  idle  thing  to  entertain  the  ap- 
peal and  then  affirm  the  Judgment  on  the 
merits.  Associate  Justice  Allen  concurred  in 
the  result  without  further  expression  of  his 
position,  and  the  Chief  Justice  dissented,  be- 
ing of  opinion  that  an  appeal  would  lie.  So 
that,  even  on  the  facts  of  that  record,  a 
majority  of  the  court  have  not  expressed 
agreement  as  to  the  interest  required  for  the 
maintenance  of  an  appeal.  And  I  think  I 
may  safely  say  that  none  of  the  court  enter- 
tain the  view  that  the  right  of  appeal  in  such 
cases  is  necessarily  restricted  to  the  state 
and  a  defendant  corporation  whose  Interests 
are  adversely  affected,  but,  as  held  in  the 
subsequent  case  of  Commission  v.  Railroad, 
173  N.  C.  413,  92  S.  E.  150,  any  one  appear- 
ing as  a  party,  whether  as  petitioner  or  re- 
spondent, plaintiff  or  defendant,  having  a 
proper  interest  In  the  controversy,  may  ap- 
peal from  an  order  which  affects  such  Intei^ 
ests  adversely. 

In  the  present  case,  as  we  have  endeavored 
to  show,  the  dty  of  Charlotte  has  such  an 
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Interest,  and  tbe  Jndgment  of  bis  honor,  al- 
lowing it  to  prosecute  the  appeal*  is  affirmed. 
Affirmed. 


':73  N\  C.  807) 

5TATB  T.  CAYLOB.    (No.  680.) 

(Supreme  Court  of  North  Carolina.     Dec.  20, 

1919.) 

1.  Cbiminai.  law  ^=s>1144(13)  —  AssuifFTioir 

THAT  THERE  WAS  EVIDENCE  OT  GUILT. 

The  court  on  appeal  mnst  assnme  that 
there  was  eyidence  of  the  defendant's  gnilt, 
where  there  is  no  point  made  as  to  there  heing 
none;  the  only  assignments  of  error  being  to 
the  charge  and  refusal  to  arrest  Judgment,  ex- 
cept those  which  are  merely  formaL 

2.  CSIMINAL  LAW  ^S»847— FAILtmB  TO  CALL 
OOTTST'S  ATTENTION  TO  KISSTATEMBNT  OT  BYI* 
DENOB  IS  WAIVES. 

If  judge  stated  evidence  to  jury  incorrect- 
ly, defendant  should  have  called  court's  atten- 
tion thereto,  and  failure  to  do  so  constitutes 
a  waiver  of  any  objection  to  misstatement. 

8.  Iaaboent  ^=»26— Sitbsequbnt  acts  no  de- 
tense. 

If  defendant  committed  larceny,  what  he  did 
afterwards  was  no  defense  and  no  condonement 
in  law. 

4.  liABCENT  ^S»30(l)  -^  iNDICT^mNT  SUTfl- 
CIENT  TO  DESCSIBE  FBOPEBTY. 

Indictment  charging  defendant  with  lar- 
ceny of  "lumber,  wood,  etc.,  of  the  value  of 
$200"  hM  to  si^iSciently  describe  property  un- 
der Revisal  1905,  §  3254,  the  rule  being  that, 
where  raw  materiid  has  been  changed  to  some 
extent  by  labor,  it  may  nevertheless  be  called 
by  the  name  of  the  material,  provided  it  has  not 
been  wrought  into  a  new  substance  with  a  spe- 
cific name. 

6.  INDICTUENT  AND  INTOBMATION  ^=s>121(3)~ 
DUTT  TO  APPLY  FOB  BILL  OT  PABTICX7LABS. 

If  defendant  desired  more  particular  in- 
formation of  articles  alleged  to  have  been  stolen 
by  him  than  allegation  that  it  was  lumber, 
wood,  etc.,  belonging  to  a  named  person,  he 
should  have  applied  for  a  bUl  of  particulars. 
Revisal  1905,  {  3244. 

Appeal  from  Superior  Court,  Swain  Coun- 
ty; Bay,  Judge. 

Ia.  J.  Caylor  was  convicted  of  larceny,  and 
appeals.    No  error. 

The  indictment  herein  was  as  follows: 

State  of  North  Carolina,  Swain  County : 
Superior  Court— March  Term,  1919. 
The  jurors  for  the  state  upon  their  oath 
present  that  L.  J.  Caylor,  late  of  the  county  of 
Swain,  on  the  1st  day  of  March,  in  the  year  of 
our  Lord  1919,  with  force  and  arms,  at  and  in 
the  county  aforesaid,  lumber,  wood,  etc,  of  the 
value  of  $200  of  tbe  goods,  chattels,  and  mon- 
eys of  one  A.  T.  Dorsey,  then  and  there  being 
found,   f^oniously  did  steal,  take,   and  carry 


away,  contrary  to  the  form  of  the  statute  in 
such  cases  made  and  provided,  and  against  the 
peace  and  dignity  of  the  state. 

And  the  jurors  for  the  state,  upon  their  oath 
aforesaid,  do  further  present  that  the  said  L. 
J.  Caylor  afterwards,  to  wit,  on  the  day  and 
year  aforesaid,  with  force  and  arms  at  and  in 
the  county  aforesaid,  the  said  lumber,  wood,  etc., 
of  the  value  of  $200  aforesaid,  of  the  goods, 
chattels,  and  moneys  of  the  said  A.  T.  Dorsey 
before  then  feloniously  stolen,  taken  and  car- 
ried away,  feloniously  did  receive  and  have  the 
said  lumber,  wood,  etc.,  then  and  there  well 
knowing  said  goods,  chattels,  and  moneys  to 
have  been  feloniously  stolen,  taken  and  carried 
away,  contrary  to  the  form  of  the  statute  in 
such  case  made  and  provided,  and  against  the 
peace  and  dignity  of  the  state. 

Jones,  Solicitor. 

The  defendant  was  indicted  for  the  lar- 
ceny of  lumber  of  the  value  of  $200,  the  prop- 
erty of  A.  T.  Dorsey.  All  of  the  evidence 
was  not  sent  up.  From  the  little  that  is  here, 
we  gather  that  the  lumber  was  stacked 
or  pUed  In  different  places.  The  record  dis- 
closes "that  tbe  lumber  (alleged  to  have  been) 
stolen  was  piled  up  in  the  bam,  in  the  house, 
under  the  porch,  under  the  crib  shed,  and 
neither  was  locked,  and  was  near  the  road 
where  Dorsey*s  hands  passed  and  repassedt 
and  where  it  could  easily  be  seen  by  anybody 
passing  that  way." 

DiUard  &  Hill,  of  Murphy,  and  Sherrill  & 
Harwood  and  Frye  &  Frye,  all  of  Bryson 
City,  for  appellant. 

James  S.  Manning,  Atty.  Gen.,  and  Frank 
Nash,  Asst  Atty.  Gen.,  for  the  State. 

WAI/KBR,  J.  [1]  We  must  assume  that 
there  was  evidence  of  the  defendant's  guilt 
as  there  is  no  point  made  as  to  there  being 
none,  the  only  assignments  of  error  being 
to  the  charge  of  the  court  and  tbe  refusal 
to  arrest  the  judgment,  except  those  that  are 
merely  formal. 

[2]  1.  If  the  judge  stated  the  evidence  to 
the  jury  incorrectly,  the  defendant  should 
have  called  his  attention  to  it,  so  that  It 
could  be  corrected  at  the  time.  Failing  to  do 
so  waives  any  objection  to  it,  as  a  similar 
omission  waives  the  misstatement  of  a  con- 
tenti(»i.  State  v.  Spencer,  176  N.  C.  709,  97 
S.  E.  155 ;  Bradley  v.  Mfg.  Co.,  177  N.  O.  153, 
98  S.  B.  318. 

[3]  2.  The  court  did  not  err  in  the  in- 
struction that  if  the  defendant  had  fully  com- 
mitted the  crime  what  he  did  afterwards  was 
no  defense  and  no  condonement  of  it  in  law. 

[4]  3.  The  property  was  sufficiently  de- 
scribed in  the  indictm^it  under  our  statute 
(Revisal,  §  8254).  The  rule  is  that  '*where 
raw  material  has  been  changed  to  some  ex- 
tent by  labor,  it  may  nevertheless  still  be 
called  by  the  name  of  the  material,  provided 
it  has  not  been  wrought  Into  a  new  sub- 
stance, with  a  specific  name  to  designate  it. 
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When,  howerer,  the  product  baa  a  specific 
or  distinguishing  name,  that  name  must  be 
used  to  describe  it"  25  Qyc.  76.  "The  de- 
scription in  an  indictment  must  be  in  the  com- 
mon and  ordinary  acceptation  of  property, 
and  with  certainty  sufficient  to  enable  the 
jury  to  say  that  the  article  proved  to  be  stol- 
en  is  the  same,  and  to  enable  the  court  to  see 
that  it  is  the  subject  of  larceny,  and  also  to 
protect  the  defendant"  in  ahy  subsequent 
prosecution  for  the  same  oifense.  State  v. 
Campbell,  76  N.  0.  261 ;  State  v.  Nipper,  95 
N.  C.  663;  State  y.  Martin,  82  N.  O.  672.  The 
court  in  those  cases  says  that  the  former 
nice  distinctions  and  technical  refinements  of 
the  common-law  courts,  when  punishments 
were  so  seyere,  have  been  abolished  more 
recently,  and  especially  by  our  statute  men- 
tioned above,  because  they  frequently  defeat- 
ed the  ends  of  justice.  The  court  In  State 
y.  Campbell,  supra,  adds: 

"The  description  must  still  be  in  a  plain  and 
intelligible  manner,  and  must  oorrespond  to 
the  different  forms  of  existence  in  which  the 
same  article  is  found.  In  its  raw  or  unmanu- 
factured state  it  may  be  described  by  its  ordi- 
nary name,  but  If  it  be  worked  up  into  some 
other  form,  etc.,  when  stolen  it  must  be  de- 
scribed by  the  name  by  which  it  is  generally 
known." 

Justice  Reade  says,  in  State  v.  Harris^  64 
N.  a  127,  that— 

''The  object  of  describing  property  stolen  by 
its  quality  and  quantity  is  that  it  may  appear 
to  the  court  to  be  of  value.  The  object  of  de- 
scribing it  by  its  usual  name,  ownership,  etc., 
is  to  enable  the  defendant  to  make  his  defense, 
and  to  protect  himself  against  a  second  convic- 
tion. In  the  case  under  consideration,  the 
substance  of  the  charge  is  stealing  iSour— 50 
pounds  of  fiour— from  which  it  is  apparent  that 
it  was  of  value;  and  the  exact  quantity  and 
value  need  not  be  proved.  The  objection  made 
is  that  it  was  a  'sack  of  flour,'  by  which  we 
understand  flour  in  a  sack  or  bag.  If  the  de- 
fendant stole  the  flour,  it  makes  no  difference 
whether  it  was  in  a  sack  or  bag  or  dox  or  lying 
about  loose.  It  was  of  value,  and  its  character 
was  not  changed.  An  indictment  charged  the 
stealing  of  *a  parcel  of  oats,'  held  to  be  suffi- 
cient. So  another  indictment  diarged  the  steal- 
ing of  a  'hog.'  The  proof  was  a  shoat;  heid 
to  be  suffldent." 

See  State  v.  Clark,  30  N.  G.  226. 

[6]  We  are  of  the  opinion  that,  within  the 
principle  prevailing  in  such  cases,  the  de- 
scription of  the  article  stolen  was  sufficient, 
It  was  laid  in  the  name  generally  applied 
to  it  in  the  trade,  and  in  common  parlance. 
It  does  not  appear  to  have  gone  beyond  the 
process  of  manufacture,  and  to  have  been 


worked  into  any  new  form  which  has  a  spe- 
cific designation  or  name.  The  defendant 
could  not  have  been  misled  or  disconcerted 
in  his  defense,  or  put  to  any  disadvantage. 
If  he  desired  more  particular  information,  he 
should  have  applied  for  a  bill  of  particulars. 
Revisal,  {3244;  State  v.  Brady,  107  N.  C. 
822,  12  S.  E.  325. 

Justice  Ruffln,  In  State  v.  Bioses,  13  N.  C. 
464,  said: 

''This  law  was  certainly  designed  to  uphold 
the  execution  of  public  justice,  by  freeing  the 
courts  from  those  fetters  of  form,  technicality, 
and  refinement  which  do  not  concern  the  sub- 
stance of  the  charge  and  the  proof  to  support 
it.  Many  of  the  sages  of  the  law  had  before 
called  nice  objections  of  this  sort  a  disease  of 
the  law,  and  a  reproach  to  the  bench,  and  la- 
mented that  they  were  bound  down  to  strict  and 
precise  precedents,  neither  more  brief,  plain,  nor 
perspicuous  than  that  which  they  were  con- 
strained to  reject.  In  all  indictments,  and 
especially  those  for  felonies,  exceptions  extreme- 
ly refined,  and  often  going  to  form  only,  have 
be^i,  though  reluctantly,  entertained.  We  tliink 
the  Legislature  meant  to  disallow  the  whole 
of  them,  and  only  require  the  substance,  that 
is,  a  direct  averment  of  those  facts  and  circum- 
stances which  constitute  the  crime^  to  be  set 
forth."    . 

The  court  In  State  v.  Smith,  63  N.  CL  234^ 
held  that  our  statutes  have  received  a  very 
liberal  construction  in  accordance  wltli  th^r 
evident  purpose  to  relieve  our  criminal  pro- 
cedure of  many  of  the  ancient  tecimicallties 
which  have  become  obsolete  and  useless,  and 
*lts  efficacy  has  reached  and  healed  numer- 
ous defects  in  the  substance,  as  well  as  in 
the  form  of  indictments,"  and  that  the 
courts  have  looked  with  no  favor  on  technical 
objections  and  nice  distinctions^  which  are 
not  conducive  to  an  efficient  and  practical 
administration  of  the  law — ^and  the  Legislat- 
ure has  been  moving  fast  in  the  same  direc- 
tion. ''The  current  is  all  one  way,  swe^ing 
off,  by  degrees,  'informalities  and  refine- 
ments,' until  *  *  *  a  plain,  intelligible, 
and  explicit  statement  of  the  charge  •  «  • 
is  all  that  is  now  required  in  any  erimhaal 
proceeding." 

The  defendant  must  have  understood  very 
clearly  the  charge  in  the  bill  of  indictment, 
and  certainly  was  not  unprepared  to  defend 
himself  against  it,  and  we  should  obey  the 
statute,  and  not  permit  what  Lord  Hale  and 
Justice  Ruflto  called  an  "unseemly  nicety" 
to  defeat  the  ends  of  justice.  State  v.  Moses, 
supra,  13  N.  C.  at  pages  468,  469;  State  v. 
RaUiff,  170  N.  O.  707,  86  S.  B.  807. 

We  are  unable  to  find  any  error  In  the  case 
or  record. 

No  error. 


N.a) 


(178  N.  C.  784) 

STATE  T.  WISEMAN.     (No.  465.) 

(Supreme  Court  of  North  C^olina,     Dec.  20, 

1919.) 


1.  Gbxuinal  law  <&s»1054(1),  1134(8)— Mat- 
tbb8  of  law  only  bevixwabl]:;  nscb8sitt 
of  exception. 

The  Supreme  Court  reviews  only  alleged  er- 
rors of  law  or  legal  inference  committed  by  the 
judge,  and  need  not  take  time  and  space  to 
analyze  and  discuss  testimony,  the  admissibility 
of  which  was  not  excepted  to. 

2L  Cbiminal  i*aw  ^=»1160— Rxyibw  of  dz8- 

C8ETI0N  IN  TBANSFBB  OF  OAUSE. 

An  order  of  removal  from  one  county  to  an- 
other is  discretionary,  and  unless  arbitrary  and 
oppressive  wUl  not  be  reviewed. 

8.  Cbhiinal  law   ^s»351(10>— EvibBNGB   ap 

DSFENDAirr'8  FAILURE  TO  ATTEND  OOXXBT  AD- 
lOSSIBLB. 

In  prosecution  for  murder  of  H.,  testimony 
that  defendant  failed  to  attend  court  as  a  wit- 
ness at  trial  of  two  others  for  the  murder  of 
H.,  and  that  a  capias  ad  testificandum  had 
been  necessary  to  compel  his  attendance,  wa0 
competent  to  show  that  defendant  was  an  un- 
willing witness  at  former  triaL       , 

4.  Criminal  law  ^=s>841— Time  fob  objec- 
tion TO  INSTBUCnONS. 

It  was  incumbent  upon  defendant  to  call  any 
alleged  error  in  recital  of  the  contentions  of  the 
state  to  the  attention  of  the  court  at  the  time. 

5.  Cbiminal  law  4=9823(16)— Instruction  in 

CONFLICT  WTTH  BXTLE  OF  BEA80NABLS  D0T7BT. 

Where  Judge,  both  before  and  after  state- 
ment, "If  you  find  from  the  examination  of  all 
the  evidence  in  the  case  that  these  contentions 
of  the  prisoner's  counsel  are  true,  you  will  ac- 
quit him,"  repeatedly  stated  that  the  burden 
was  on  the  state  to  satisfy  the  jury  beyond  a 
reasonable  doubt,  the  jury  could  not  have  been 
misled. 

6.  Homicide  4=>14(1)— Bt  lying  in   wait; 
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rO.  Homicide  ^ss>283— Appabbnt  motite  not 
indispensable  to  conviction. 

If  the  eyidence  fails  to  show  defendant's 
motive  for  killing  deceased,  it  is  a  circumstance 
in  defendant's  favor  which  the  jury  should  con- 
sider along  with  other  evidence,  but  if  it  is 
shown  beyond  a  reasonable  doubt  that  the  crime 
was  committed,  it  is  not  indispensable  that  the 
motive  should  be  apparent  to  sustain  a  convic- 
tion. 


« 


WATLATINO. 


ft 


If  defendant  placed  himself  in  a  position 
to  makQ  a  private  attack  upon  deceased  under 
circumstances  when  deceased  did  not  know  of 
defendant's  presence  or  of  his  purpose,  and  in 
the  darkness  of  the  night,  or  when  the  ordinary 
darkness  was  obscured  by  douds  and  mist,  made 
a  secret  assault  upon  deceased,  shooting  and 
killing  him,  the  kiHing  would  constitute  a  "way- 
laying** within  the  meaning  of  the  statute. 

7.  Homicide  ^s9268— Identitt  of  mubdebeb 

FOB  JUBT. 

In  a  prosecution  for  murder  perpetrated  by 
lying  in  wait,  the  identity  of  the  murderer  or 
murderers  held,  under  the  evidence,  for  the 
jury. 

8.  Criminal  law  ^=»847-r-BBB0B  in  becital 
OF  testimony  in  instbttotions  waived. 

CSaim  that  judge  committed  errors  in  reciting 
the  testimony  was  waived  by  defendant  being 
contented  with  it,  and  failing  to  make  an  ob- 
jection, when  the  judge  would  have  corrected  the 
error  if  any. 


10.  Homicide  ^=s>308(6)— Where  only  issue 
was  fibst  degree  murder,  unnecessary  to 
submit  second  degree. 

Case  held  one  where  judge  might  have  charg- 
ed that  defendant  was  guilty  of  murder  in  the 
first  degree  or  of  nothing,  so  that  there  was  no 
error  in  failing  to  submit  murder  in  the  second 
degree. 

11.  Criminal   law    ^S9ll59(2)— Weight    of 

TESTIMONY   FOR  JURY. 

The  weight  to  be  given  to  the  testimony  was 
for  the  jury. 

12.  Criminal   law    ^=s>1159(5)— Beview    of 

evidence   as   TO   IDENTITY    OF   ACCUSED. 

Testimony  of  identity  of  accused  being  suf- 
ficient for  submission  to  jury,  it  is  not  the  prov- 
ince of  the  Supreme  Court  to  review  the  evi- 
dence and  determine  how  far  the  jury  was  war- 
ranted in  finding  beyond  a  reasonable  doubt 
the  identity  of  accused. 

Allen  and  Brown,  JJ.,  dissentiiig. 

Appeal  from  Superior  Court,  Cleyeland 
County;   Long,  Judge. 

Aaron  Wiseman  was  convicted  of  murder, 
and  appeals.     No  error. 

Verdict  of  murder  in  the  first  degree,  and 
sentence  in  accordance  with  law,  from  which 
the  prisoner  appealed. 

J.  W.  Pless,  of  Marion,  Lambert  &  Lambert, 
of  Bakersvllle,  Spalnhour  &  Mull,  and  S.  J. 
Brvin,  all  of  Morganton,  for  appellant. 

James  S.  Manning,  Atty.  Gen.,  Frank  Nash, 
Asst  Atty.  Gen.,  and  W.  A.  Self,  of  Hickory, 
for  the  State. 

CLARK,  C.  J.  The  prisoner  was  convicted 
of  murder  in  the  first  degree  of  Dr.  E.  A. 
Hennessee,  .who  was  killed  at  Glen  Alpine,  N. 
C,  just  after  he  stepped  off  the  west-bound 
train  No.  21,  about  6:30  p.  m.  January  81, 
1918;  10  bullets  in  rapid  succession  being 
fired  at  close  range  into  his  back  and  side, 
7  of  them  passing  entirely  through  his  body. 
At  that  point  the  railroad  runs  east  and  west, 
the  station  being  on  the  south  side  of  the 
track. 

The  passengers  on  that  night  alighted  from 
the  train  somewhat  east  of  the  station  In  the 
direction  of  Morganton.  The  train  was  about 
an  hour  late.  The  evening  was  overcast,  it 
being  warm  and  misty.  The  train  arrived 
about  6:80  p.  m.,  it  being  deep  twilight.  Dr. 
Hennessee  was  returning  to  his  home  at  Glen 
Alpine  from  a  trip  to  Greensboro.  It  seems 
that  he  was  the  0rst  person  to  alight  from  the 
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coach  In  which  he  was  riding.  Almost  im- 
mediately one  or  more  persons  In  the  dark- 
ness opened  fire  upon  him.  There  were  10  or 
12  shots  in  rapid  succession.  His  brother,  M. 
N.  Hennessee,  who  soon  arrived  on  the  spot, 
describes  the  location  of  the  body  as  follows: 


*«i 


'His  body  was  8  or  10  feet  east  of  the  plat- 
form, his  head  was  towards  the  railroad,  lying 
a  little  angling,  lying  nearly  straight,  with  his 
feet  south  or  southeast,  in  the  direction  of  W. 
D.  Pitts'  store  which  is  about  60  feet  from  the 
railroad  track.  The  head  of  Dr.  Hennessee  was 
something  like  about  3  feet  from  the  track.  He 
was  lying  on  his  face  when  I  got  there. 


>» 


Dr.  T.  y.  Goode  described  the  wounds  as 
follows: 

"'He  was  shot  10  times.  I  don't  remember  how 
many  went  through — think  it  was  5,  probably; 
1*11  have  to  refer  to  the  notes.  There  were  10 
wounds,  all  entered  from  the  back  and  side.  I 
couldn't  tell  yon  how  many  passed  completely 
through  the  body.  One  entered  about  three 
inches  below  the  left  hip  joint  in  the  back  of 
the  thigh,  ranged  downward  and  to  the  right, 
going  through  the  left  thigh  at  an  angle  and 
through  the  right  thigh,  coming  out  3  inches 
above  the  right  kneecap  and  a  little  to  the  out- 
side. One  entered  the  left  hip  4  inches  behind 
the  joint,  towards  the  median  line ;  didn't  come 
out;  I  couldn't  tell  the  range  of  it.  One  enter- 
ed 4  inches  towards  the  median  line  from  that 
one.  That  one  didn't  come  out;  I  couldn't  tell 
the  course  of  that.  The  next  one  entered  2^ 
inches  below  the  crest  of  the  ilium,  the  hip  bone, 
close  to  the  spine.  That  didn't  come  out ;  that 
was  on  the  left  side.  I  couldn't  tell  the  course 
of  that;  one  entered  1^  inches  from  the  spine 
on  the  left  side  8  inches  above  the  angle  of  the 
shoulder  bone,  coming  out  in  front,  the  left  side 
of  the  breastbone  at  its  junction  with  the  firat 
rib.  That  was  all  on  the  left  side  of  the  spinal 
column.  On  the  right  side  one  entered  1  inch 
from  the  spine,  2  inches  above  the  crest  of  the 
ilium,  hip  bone.  That  came  out  in  front  1% 
inches  from  the  median  line,  left  side,  and  2 
inches  below  the  umbilicus  (navel),  ranging  a 
little  bit  down.  The  next  one  entered  4  inches 
below  the  shoulder,  about  5  inches  from  the 
spine  on  the  right  side,  and  came  out  on  the  left 
side,  ranging  almost  straight  through.  The  next 
one  entered  about  the  middle  axillary  line  on 
the  right  side  between  the  eighth  and  ninth  ribs, 
ranging  probably  just  a  little  bit  up.  Next  one 
entered  2  inches  above  the  angle  of  the  scapula 
and  2  inches  from  the  spine,  on  the  right  side, 
and  came  out  the  edge  of  the  sternum  junction 
with  the  second  rib,  ranging  practically  straight 
through.  Next  entered  behind  the  right  shoul- 
der, 1  inch  below,  came  out  in  front,  just  below 
the  clavicle,  ranging  practically  straight  through. 
(Witness  indicates  on  bo<Jy  of  counsel  the  loca- 
tion of  the  wounds). 

'*I  found  4  of  those  bullets  when  I  made  the 
examination,  and  Mr.  Hennessee  gave  me  1  he 
had  found.  That  made  5  that  went  through.  I 
don't  know  that  there  were  6  that  didn't  pass 
entirely  through  the  body;  don't  know  that 
that  is  true,  some  might  have  been  lost  that 
went  through.  (Witness  refers  to  notes,  and 
states  that  7  went  through.)  Three  did  not  go 
through.  I  found  those  4  that  went  through 
lying  just  inside  his  shirt;  the  other  Mr.  Hen- 
nessee said  he  took  out  of  his  tie." 


The  doctor  further  stated  that  practically 
all  the  wounds  showed  more  or  less  powder 
bums,  and  that  in  order  to  make  such  bum» 
the  pistol  would  have  to  be  within  20  Inches 
of  the  victim.  The  train  that  night  was  com- 
posed of  a  combination  baggage  and  pas^ 
senger  car,  in  which  the  witnesses  Ramsey 
and  Amos  were  sitting,  a  passenger  car  im- 
mediately behind  this  and  a  chair  car  at  the 
end. 

The  conductor,  Capt.  Sumner,  was  on  the 
front  platform  of  the  combination  car,  while 
J.  F.  Laughter  had  charge  of  the  passenger 
coach,  under  whose  supervision  the  passen- 
gers got  off  and  on  the  train. 

It  appears  from  the  testimony  that  Dr. 
Hennessee  was  the  first  passenger  to  alight 
from  the  coach ;  that  he  walked  around  the 
two  or  three  people  waiting  to  get  on  the 
train,  and  started  west  towards  the  platform 
of  the  station.  As  soon  as  he  got  clear  of 
this  crowd,  the  man  or  men  waylaying  him- 
opened  fire  upon  him. 

The  state's  evidence  tended  to  show  that 
the  defendant,  Wiseman,  was,  if  not  the  sole- 
assassin,  certainly  one  of  them.  He  was  rec- 
ognized by, J.  M.  Ramsey  as  the  man  who 
was  standing  with  two  pistols  in  his  hands,, 
one,  a  long  blue  steel  pistol,  in  one  hand,  and 
a  nickel-plated  one  in  the  other,  and  he  was 
emptying  these  pistols  into  the  body  of  Hen- 
nessee as  rapidly  as  he  could  pull  the  trigger.. 
He  testified: 

"I  could  see  a  perfect  outline  of  this  man,  the 
coat  he  had  on,  the  pistols  he  had  in  his  hands; 
had  a  blue  pistol  in  one  hand  and  a  nickel- 
plated  one  in  the  other;  had  on  a  coat,  just  like 
a  tan-colored  raincoat,  tan  coat,  which  I  could 
see  very  plainly;  came  between  his  knees  and 
his  shoes,  about  halfway  between  his  knees  and 
the  ground."    And  further  on: 

"I  couldn't  tell  the  color  of  the  hat  he  had 
on.  It  was  a  broad-brimmed  haL  I  didn't  know 
who  the  man  was  at  that  time.  I  kpow  now.. 
It  was  Aaron  Wiseman." 

Fred  Amos  also  recognized  him: 
"On  the  Slst  of  January  I  was  on  train  21,  the 
same  train  Mr.  Ramsey  was  on.    I  was  on  the 
left  side  of  the  coadi,  next  to  the  station  at 
Glen  Alpine,  going  west.     I  was  about  two  or 
three  seats  in  front  of  Mr.  Ramsey.    When  the 
train  stopped  at  the  station  {it  Glen  Alpine,  it 
hadn't  stopped  over  30  seconds,  and  I  was  at- 
tracted by  what  sounded   like   firecrackers  or 
shooting.    At  the  same  time  cinders  hit  my  win- 
dow, and  I  turned  in  my  seat,  put  my  hand  up 
and  tried  to  raise  the  window  at  the  same  time, 
and  I  couldn't  raise  it,  so  I  looked  out  and 
looked  back  this  way  at  an  angle,  and  I  saw  a 
man  with  two  pistols,  shooting.     One  was  a 
light  pistol,  looked   like   it  was  nickel-plated, 
and  the  other  was  a  blue  steel,  I  suppose.    He 
was  standing,  looking  right  down  this  way.    He 
was  slightly  bent,  and  shooting  down,  looked 
like,  under  the  train.    That  man  had  on  a  h'ght- 
colored  slouch  hat  and  tan-colored  raincoat,  or 
slicker  of  some  sort;   looked  like  it  struck  him 
below  his  knees.    I  didn't  pay  any  great  deal  of 
attention  to  it. 
"I  know  who  the  man  was  that  I  saw  doing 
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the  shooting.  It  was  Aaron  Wiseman,  I  hayen't 
the  least  doubt  about  it  in  the  world.  If  I  had 
any  donbt  I  certainly  wouldn't  swear  it.  This 
defendant  is  the  man  I  saw  doing  the  shooting.*' 

[1]  About  the  accuracy,  reliabilityr  and 
character  of  these  two  witnesses  nearly  all 
the  other  testimony  in  the  case  clustered;  the 
state  on  the  one  hand  introducing  testimony 
to  corroborate  their  statements,  while  the  de- 
fendant on  the  other  hand  introduced  evi- 
dence which  tended  to  disparage  and  con- 
tradict those  statements.  The  issue  of  fact 
thus  made  was  passed  upon  by  the  Jury.  This 
court  reviews  only  alleged  errors  of  law,  or 
legal  inference,  committed  by  the  judge,  and 
we  need  not  take  time  and  space  to  analyze 
and  discuss  this  testimony,  whose  admissibili- 
ty was  not  excepted  to. 

[2]  The  prisoner's  first  exception  is  to  the 
order  of  removal  from  Burke  to  Cleveland 
county.  This  court  has  always  held  that  such 
order  Is  a  matter  of  discretion,  and  will  not 
be  reviewed  unless  plainly  arbitrary  and  op- 
pressive, which  is  not  shown  in  this  case. 
State  V.  Hayes  Baldwin,  100  S.  E.  348,  at  this 
term. 

[8]  Exceptions  2,  3,  4,  and  6  are  to  the  ad- 
mission of  testimony  in  regard  to  the  prison- 
er's ftdlure  to  attend  court  as  a  witness  at 
the  trial  of  the  two  Pitts  boys  for  the  mur- 
der of  Hennessee,  and  that  a  capias  ad  testi- 
ficandum had  been  necessary  to  compel  his 
attendance  and  of  the  service  of  that  capias 
on  him  by  the  officers.  The  Pittses  had 
been  tried  the  year  previous  for  the  murder 
of  Dr.  Hennessee,  and  were  acquitted.  The 
evidence  objected  to  was  competent  to  show 
that  the  prisoner  was  an  unwUIing  witness 
at  that  trial,  and,  while  of  little  weight  in 
Itself,  was  a  circumstance  which  the  state 
was  entitled  to  have  submitted. 

£4]  Exceptions  6  to  19,  inclusive,  are  to  the 
recital  by  the  court  of  the  contentions  of 
the  state,  and  upon  examination  we  cannot 
find  error  therein.  It  was  incumbent  upon 
the  prisoner  to  call  any  alleged  error  in  such 
recitals  to  the  attention  of  the  court  at  the 
time.  State  v.  Caylor,  101  S.  E.  627,  at  this 
term. 

[5]  E>xception  20  is  to  a  paragraph  in  the 
judge's  charge  when,  after  stating  the  con- 
tentions of  the  prisoner's  counsel,  he  said: 

*'If  yon  find  from  the  examination  of  all  the 
evidence  in  the  case  that  these  contentions  of 
the  prisoner's  counsel  are  true,  yon  will  acquit 
him." 

The  able  and  experienced  judge,  however, 
both  before  and  after  this  statement,  repeat- 
edly stated  to  the  jury  that  "the  burden  was 
upon  the  state  to  satisfy  the  jury  beyond  a 
reasonable  doubt"  This  is  often  repeated, 
and  the  jury  could  not  by  any  possibility  have 
understood  this  clause  as  being  in  any  way  in 
conflict  with  the  well-settled  principle  which 
he  so  often  stated  in  the  charge. 
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[6]  Exceptions  21,  22,  and  23  were  to  the 
judge's  charge  defining  "lying  in  wait," 
which  was  as  follows: 

"When  our  statute  speaks  of  murder  per- 
petrated by  lying  in  wait,  it  refers  to  a  killing 
where  the  person  who  does  the  killing  has  sta- 
tioned himself  for  private  attack,  or  one  who  is 
lying  in  ambush  for  private  attack.  While  be- 
ing in  ambush  and  concealed,  watching  and 
waiting  for  a  victim,  would  comprehend  what 
is  meant  by  lying  in  wait,  still  it  is  not  neces- 
sary for  the  assailant  to  be  actually  concealed. 
If  he  placed  himself  in  a  position  so  as  to  make 
a  private  attack  upon  his  victim,  so  as  to  assail 
him,  under  circumstances  wl^en  the  person  as- 
sailed did  not  know  of  his  presence  or  of  his 
purpose,  and  in  the  darkness  of  the  night,  or 
when  the  ordinary  darkness  was  obscured  by 
douds  and  mist,  and  under  such  circumstances 
when  he  makes  a  secret  assault  upon  the  person 
assailed  and  shoots  and  kills  him,  and  flees 
without  a  disclosure  of  his  identity,  a  killing 
under  these  circumstances  would  constitute  a 
waylaying  within  the  meaning  of  the  statute." 

This  was  in  entire  accord  with  all  our  au- 
thorities. State  V.  Walker,  170  N.  O.  716,  86 
S.  E.  1055 ;  State  v.  Bridges,  101  S.  E.  29,  at 
this  term.  There  was  evidence  uncontradict- 
ed that  Dr.  Hennessee  almost  immediately  on 
getting  off  the  train  was  fired  upon  by  one  or 
more  persons  at  short  range,  all  the  shots 
striking  him  in  the  back  or  in  the  side.  The 
parties  were  evidently  in  wait  for  their  vic- 
tim, and  whether  one  man  alone  did  the  firing 
and  one  or  two  others  were  present,  by  a  rea- 
sonable inference  from  the  evidence,  to  point 
him  out  or  to  keep  the  crowd  off  till  their 
victim  was  slaughtered,  or  whether  one  man 
alone  did  the  shooting,  in  any  event  the  kill- 
ing in  any  aspect  of  this  case  was  an  assas- 
sination by  lying  in  wait,  and  by  taking  the 
victim  unawares  without  opportunity  to  de- 
fend himself. 

ii]  The  chief.  If  not  the  only,  question  in 
the  case  upon  this  evidence  was  as  to  the 
identity  of  the  murderer,  or  murderers,  who 
conunitted  the  act,  and  that  was  for  the  jury 
upon  the  evidence,  and  was  fully  and  ear- 
nestly argued  to  them  by  the  many  able 
counsel  who  represented  the  prisoner. 

That  the  slaying  was  by  lying  in  wait  is 
beyond  question.  The  only  question  present- 
ed in  this  record  is  whether  there  was  legal 
error  committed  in  the  trial  In  which  the  ju- 
ry found  beyond  a  reasonable  doubt  the  iden- 
tity of  the  slayer  with  the  prisoner. 

The  argument  on  behalf  of  the  prisoner  in 
this  court  was  almost  entirely  expended  in 
urging  that  upon  the  evidence  the  prisoner 
should  not  have  been  convicted,  but  that  is  a 
matter  which  the  jury  was  to  decide,  and  as 
to  which  they  were  unanimous  that  there 
was  no  reasonable  doubt  of  the  guilt  of  the 
prisoner.  There  were  two  eyewitnesses  who 
testified  that  they  saw  him  in  the  act  of 
shooting  Dr.  Hennessee,  and  that  there  was 
no  doubt  of  his  identity.  As  to  the  claim 
that  he  could  not  have  gotten  on  the  train 
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after  the  shooting.  Pink  Rabb,  a  witness  for 
the  prisoner,  who  is  stated  to  be  "a  highly  re- 
spectable man/'  testified  that  he  had  known 
Aaron  Wiseman  for  several  years,  and  that 
he  came  into  the  coach  in  which  Rabb  was 
sitting,  who  went  up  and  sat  down  by  him 
and  talked  to  him.  Rabb  says,  "When  he 
came  in  the  firing  had  ceased." 

[8]  We  do  not  find  the  claim  that  the 
judge  committed  errors  In  reciting  the  testi- 
mony sustained  by  an  examination  of  the 
record,  but  If  It  had  been  it  was  waived  by 
the  prisoner  being  contented  with,  it  at  the 
time,  for  he  made  no  objection  when  the 
judge  would  have  corrected  the  error,  if  any, 
if  called  to  his  attention.  This  has  often 
been  held  i^nd  has  been  repeated  at  this  term 
in  State  v.  Caylor,  citing  authorities. 

[9]  The  charge  of  the  judge  in  regard  to 
motive  was  correct.  He  said,  giving  the 
whole  paragraph: 

"With  regard  to  the  question  of  motive  for 
the  commlsdon  of  crime,  the  court  further  in- 
structs you  that  if  the  evidence  in  this  case 
fails  to  show  the  prisoner's  motive  for  killing: 
the  deceased,  this  is  a  circumstance  in  his  favor 
which  the  jury  should  consider  along  with  the 
other  evidence,  but  if  the  jury  finds  from  all 
the  evidence,  direct  and  circumstantial,  that  the 
prisoner  committed  the  crime  charged,  the  jury 
are  at  liberty  to  find  the  prisoner  guilty,  wheth- 
VBT  any  motive  was  apparent  or  not,  because, 
while  motive  in  the  commission  of  a  crime  is  a 
material  element  for  a  jury  in  considering  it, 
7et  if  it  is  shown  beyond  a  reasonable  doubt 
that  the  crime  was  committed,  it  is  not  indis- 
'  pensable  that  the  motive  should  be  apparent  to 
sustain  a  conviction." 

In  State  r.  Adams,  138  N.  O.  688,  50  S.  E. 
765,  it  was  held: 

"The  existence  of  a  motive  may  be  evidence 
to  show  the  degree  of  the  offense,  or  to  establish 
the  identity  of  the  defendant  as  the  slayer,  but 
motive  is  not  an  essential  element  of  murder  in 
the  first  degree,  nor  is  it  indispensable  to  a 
conviction,  even  though  the  evidence  is  circum- 
stantial" 

—Walker,  J.,  saying  (at  page  697,  138  N.  C, 
and  page  768»  50  S.  E.): 

"It  is  not  required  that  a  motive  should  be 
shown  under  the  circumstances  recited  in  the 
prayer.  When  the  evidence  is  circumstantial, 
the  proof  of  a  motive  for  committing  the  crime 
is  relevant,  and  sometimes  is  important  and 
very  jpotential,  as  it  may  carry  conviction  to  the 
minds  of  the  jurors,  when  otherwise  they  would 
not  be  convinced.  This  is  all  that  is  meant  by 
the  court  in  the  cases  cited  by  counsel.  State  v. 
Green,  02  N.  G.  779.  Murder  may  be  committed 
without  any  motive.  It  is  the  intention,  deliber- 
ately formed,  after  premeditation,  so  that  it  be- 
comes a  definite  purpose  to  kill,  and  a  conse- 
quent killing  without  legal  provocation  or  ex- 
cuse, that  constitutes  murder  in  the  first  degree. 
The  existence  of  a  motive  may  be  evidence  to 
show  the  degree  of  the  offense,  or  to  establish 
the  identity  of  the  defendant  as  the  slayer,  but 
motive  is  not  an  essential  element  of  the  crime, 
nor  is  it  indispensable  to  a  conviction  of  the 


person  diarged  with  its  commission.  State  v. 
WUcox,  132  N.  0.  1143  [44  S.  E.  625];  State  v. 
Adams,  136  N.  0.  620  [48  S.  E.  589]." 

Garfield  Pitts  and  Aaron  Pitts  had  been  ac- 
quitted of  the  assassination  of  Dr.  Hennessee, 
and,  being  thus  protected,  it  was  perhaps  not 
unnatural  that  the  prisoner  on  this  occasion 
endeavored  to  show  that  they  were  the  gailty 
men,  but  the  jury  believed  the  testlm<my 
of  the  two  eyewitnesses,  Ramsey  and  AmoSr 
who  were  sitting  inside  the  coach,  and  by 
the  light  thrown  from  the  lamps  therein 
could  see  the  man  who  was  doing  the  shoot- 
ing better  than  those  outside  in  the  dark. 
They  testified  positively  that  they  saw  the 
prisoner  a  few  feet  away,  when  with  a  pis* 
tol  in  each  hand  he  was  shooting  Dr.  Hen* 
nessee,  and  there  was  also  evidence  that 
shots  were  fired  into  Hennessee's  body  after 
he  was  lyii^  on  the  ground.  There  was  evi- 
dence introduced  by  the  prisoner  tending  to 
show  that  Garfield  Pitts  and  Aaron  Pitts 
were  there  at  the  time,  and  that  after  the- 
killlng  they  went  over  to  W.  D.  Pitts'  store. 
This  in  no  wise  contradicts  the  testimony  of 
Ramsey  and  Amos  that  Wiseman  was  shoot- 
ing Dr.  Hennessee  with  two  pistols,  and  that 
they  recognized  him.  The  testimony  offered 
by  the  prisoner  shows  that  the  two  Pitts  boys 
were  there.  If  they  were  co-operating  with 
Wiseman  In  the  assassination,  and  even  if 
they  also  shot  Hennessee  when  from  their 
position  in  the  car  the  witnesses  Ramsey  and 
Amos  may  not  have  been  able  to  see  them, 
this  would  In  no  wise  lessen  the  guilt  of  the 
slayer  whom  these  two  witnesses  identified 
as  Wiseman  and  whom  the  jury  believed. 

There  was  much  evidence^  besides  that  of- 
fered for  the  prisoner  that  the  Pitts  boys 
were  present  with  Wiseman,  to  show  co-op- 
eration. Wiseman  lived  in  Avery  county, 
some  30  or  40  miles  from  the  scene  of  the  as- 
sassination, at  Glen  Alpine,  yet  six  or  eight 
weeks  before  the  murder  of  Dr.  Hennessee 
he  was  on  his  way  to  see  W.  D.  Pitts,  and  so 
anxious  to  see  him  that  night  that  Loven  tes- 
tified that  he  told  him  at  Marion  that  if  he 
missed  the  train  he  would  hire  an  automo- 
bile. He  was  at  Marion  the  afternoon  before 
the  killing,  with  two  pistols  on  his  person, 
one  of  them  large  and  the  other  not  so  large, 
corresponding  with  the  description  of  them 
by  the  two  witnesses,  who  saw  them  in  use 
when  he  was  killing  Dr.  Hennessee.  On  his 
arrival  at  Glen  Alpine  he  went  direct  to  W. 
D.  l?itts*  store,  where  he  got  the  cartridges. 
According  to  the  testimony  of  the  prisoners 
own  witnesses^  he  was  at  the  place  of  the 
assassination  that  night,  accompanied  by  one 
or  both  of  the  Pitts  boys.  He  claims  that 
after  the  killing  he  ran  to  the  end  of  the 
train,  trying  to  get  on  it,  and  then  came  l>ack 
with  two  drummers  to  the  entrance  of  the 
car,  where  the  body  was  lying,  and  that  he 
got  on  the  train  at  the  same  time  they  did, 
but  one  of  these  drummers  (Stafford)  testi- 
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lies  that  he  did  not  get  on  with  them:  Later*  r  co-operating  with  him,  according  to  the  test!- 


when  subpoenaed  as  a  witness  for  the  state 
at  the  trial  of  the  Pitts  boys,  he  refased  to 
appear  and  testify  nntll  arrested  on  a  capias. 
After  he  was  arrested  and  In  jail  he  told  E. 
A.  Green,  "I  want  yon  to  phone  for  Bnd  Pitfs 
(W.  D.  Pitts)  to  come  down  here  at  once,**  ac- 
cording to  Mr.  Scott's  testimony. 

It  is  not  necessary  to  recapitulate  the  tes- 
timony, for  that  was  a  matter  for  the  Jnry, 
and  was  ably  presented  to  them  by  the  nu- 
merous, zealous,  able,  and  experienced  coun- 
sel of  the  prisoner,  one  of  whom  had  preTl- 
ously  represented  the  prosecution  on  the 
trial  of  the  Pittses,  and  therefore  knew  the 
evidence  on  both  sides  thoroughly,  and  could 
use  it  to  best  adyantage. 

It  might  be  added  that  Sam  Byrd  and  Jas- 
per Reap,  witnesses  for  the  defendant,  tes- 
tified that  they  saw  two  men  shooting  at  Dr. 
Hennessee  on  that  occasion,  but  it  was  so 
4lark  that  they  could  not  recognize  their  fac- 
es. Byrd  says  he  saw  them  turn  to  the  body 
•of  the  man  and  shoot  him  after  he  had  tall- 
•en,  and  that  one  of  the  men  went  In  the  di- 
rection of  Pitts*  store.  And  he  knows  that 
he  was  one  of  the  men  that  did  the  shooting. 
And  he  saw  another  man  join  him  at  the 
store,  but  he  is  not  certain  that  he  was  one  of 
those  who  fired ;  that  he  could  not  recognize 
the  faces  of  either  of  the  men.  Beap  says  he 
did  not  know  who  was  doing  the  shooting,  but 
there  were  two  men,  and  that  after  the  shoot- 
ing two  men  went  towards  Pitts'  store.  W. 
A.  McSherry  testifies  that  he  was  in  the  coach 
with  Ramsey  and  Amos,  but  on  the  north 
side,  and  when  the  firing  began  he  crossed 
over  to  the  south  side,  and  saw  one  man 
shooting,  with  two  streams  of  fire  about  12 
or  18  inches  apart.  From  where  he  was  in 
the  coach  it  seems  that  by  the  light  of  the 
lamps  he,  like  Ramsey  and  Amos,  could  see 
one  man  shooting  distinctly,  whereas  the  wit- 
nesses outside  in  the  dark  could  not  do  so. 
McSherry  says  that  the  man  doing  the  shoot- 
ing wore  a  tan-colored  coat 

On  an  occasion  of  this  kind,  when  there 
was  great  confusion,  there  would  naturally 
arise  some  conflict  as  to  details,  but  In  this 
there  is  nothing  that  contradicts  the  witness- 
•es,  who  say  that  they  recognized  the  prison- 
er as  the  man  they  saw  doing  the  shooting. 

By  the  light  from  the  car,  the  three  men 
Inside  could  see  and  they  testified  that  they 
saw  distinctly  one  man  in  a  tan  coat  firing, 
and  two  of  them  testified  positively  that  the 
prisoner  was  that  man.  From  their  position 
ttiey  could  see,  it  seems,  only  one  man  firing. 
The  witnesses  in  the  dark  outside  saw  evi- 
dently objects  below  the  window  shrouded  in 
tb.e  darkness,  for  they  did  not  recognize  the 
faces  of  the  two  men  whom  they  saw  shoot- 
ing, as  they  say,  but  this  does  not  tend  to 
contradict  the  evidence  that  the  prisoner  was 
«hooting  Hennessee,  firing  two  pistols  at 
•dose  range.    He  may  have  had  one  or  more 


mony  for  the  prisoner. 

The  charge  of  the  experienced  and  able 
judge  has  been  closely  scanned,  and  we  find 
it  a  clear  and  correct  statement  of  the  law 
applicable,  and  entirely  fair  to  the  prisoner 
and  instructive  to  the  jury  in  their  search 
for  the  truth. 

[10]  The  remaining  exceptions  of  the  pris- 
oner are  to  those  parts  of  the  charge  which 
instructed  the  jury  that  if  they  were  satisfied 
beyond  a  reasonable  doubt  that  the  prisoner 
was  present,  aiding  and  abetting  Garfield 
Pitts  and  Aaron  Pitts  in  the  assassination  of 
Dr.  Hennessee,  they  should  convict  him  of 
murder  in  the  first  degree. 

The  instructions  to  the  jury  on  this  point 
were  as  follows: 

"You  are  further  instructed  that,  although  you 
may  find,  as  has  been  argued  by  counsel  on  both 
sides,  that  Garfield  and  Aaron  Pitts  assaulted 
Dr.  Hennessee  and  participated  in  the  killing 
of  Dr.  Hennessee,  and  were  afterwards  tried  in 
Burke  superior  court,  and  acquitted  by  a  jury 
in  Burke  county,  this  would  not  be  a  bar  to  the 
prosecution  of  the  prisoner  In  this  case.  .  Inde- 
pendent of  what  was  the  result  of  the  trial  in 
Burke  county  in  the  case  of  State  v.  Garfield 
Pitts  and  Aaron  Pitts,  if  the  state  has  furnish- 
ed you  evidence  in  this  case  now  on  trial  which 
convinces  you  beyond  a  reasonable  doubt  that 
this  prisoner  waylaid  and  deliberately  shot  and 
killed  Dr.  Hennessee,  either  alone  or  In  concert 
with  Garfield  Pitts  and  Aaron  Pitts,  or  both, 
he  would  be  guilty  of  murder  in  the  first  degree, 
and  yon  will  so  find.  Or  if  you  find  that  Gar- 
field Pitts  or  Aaron  Pitts,  or  both,  waylaid  and 
deliberately  and  with  premeditation  shot  and 
killed  Dr.  Hennessee,  and  you  also  find  beyond  a 
reasonable  doubt  that  the  prisoner  was  present 
at  the  time,  acting  in  concert  with  the  person 
or  persons  waylaying  and  deliberately  killing 
Dr.  Hennessee,  the  prisoner,  if  he  so  acted  in 
concert,  would  be  guilty  of  murder  in  the  first 
degree." 


The  following  is  the  conclusion  of  the 
judge's  charge,  which  evinces  a  careful  and 
conscientious  desire  to  be  fair  and  Just  to  the 
prisoner.    He  said: 

'*It  is  the  duty  of  the  jury  to  determine  care- 
fully upon  all  of  the  evidence  as  stated  by  the 
witnesses  whether  the  incriminating  facts  and 
circumstances  from  which  they  may  infer  guilt 
are  proved  beyond  a  reasonable  doubt.  The 
court  cannot  express  an  opinion  to  you  as  to 
what  weight  you  shall  give  to  the  direct  testi- 
mony of  eyewitnesses,  or  to  the  testimony  of  a 
witness  who  testified  to  the  circumstances,  or 
to  the  testimony  of  any  witness.  It  devolves 
on  the  jury,  and  they  have  that  sole  responsi- 
bility, to  hear  the  evidence,  consider  it,  and 
find  the  facts  from  it  as  it  may  or  may  not 
address  itself  to  their  conviction.  While  the 
court  cannot  intimate  in  the  slightest  degree 
what  weight  you  should  give  to  the  testimony 
of  any  witness,  and  does  not  do  so,  it  is  proper 
to  call  your  attention  to  the  fact  that  in  weigh- 
ing the  testimony  of  a  witness  the  jnry  has  the 
opportunity  to  see  the  witness  on  the  stand  and 
to  observe  his  demeanor  on  the  stand.  In 
weighing  his  testimony  the  jnry  may  also  oon- 
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sldcr  his  mental  capacity  to  comprehend  the 
facts  to  which  he  is  testifying,  or  his  lack  of 
mental  capacity;  also  whether  he  had  a  good 
opportuni^  to  observe  and  to  know  the  particu- 
lar facts  to  which  he  testifies,  or  the  reverse; 
whether  the  memory  of  the  witness  appears  to 
you  to  have  been  good  or  the  reverse;  whether 
the  character  of  the  witness  is  good  or  bad; 
whether  the  witness  is  shown  to  have  any  mo- 
tive whatever  to  misrepresent  what  he  states, 
or  whether  he  is  shown  to  have  been  without 
prejudice  or  passion  and  without  private  or 
personal  interest  to  advance;  whether  his  nar- 
ratioli  of  the  incidents  are  consistent  with  the 
main  facts  shown,  or  are  borne  out  by  other 
circumstances;  whether  his  testimony  is  sup- 
ported by  concurrent  or  correlated  testimony  and 
circumstances,  or  whether  his  testimony  is  con- 
tradicted by  other  witnesses  or  by  circumstances 
shown  in  the  case. 

"These  cautionary  suggestions  made  to  the 
jury  by  the  court  are  made  only  for  the  purpose 
of  indicating  to  you  some  of  the  elements  of 
probability  or  improbability  as  affecting  the 
proof  of  facts  and  circumstances,  but,  as  I  have 
stated  to  you,  not  for  the  purpose  of  in  any 
wise  intimating  to  you  anything  whatever  as  to 
the  weight  which  you  shall  give  the  testimony 
of  any  witness. 

"As  I  have  stated  to  you  heretofore,  to  justify 
a  conviction  of  the  prisoner  you  must  be  satis- 
fied of  the  truth  of  the  charge  beyond  a  reason- 
able doubt.  A  reasonable  doubt  is  not  a  mere 
whim,  or  surmise,  or  conjecture,  or  a  capricious 
speculation  or  captious  doubt  arising  from  some- 
thing extraneous  to  the  evidence  in  the  cause, 
but  a  reasonable  doubt  is  that  state  of  the  case 
which,  after  the  entire  comparison  and  consid- 
eration of  all  the  evidence,  leaves  the  mind  of 
the  jury  in  that  condition  that  they  cannot 
say  they  feel  an  abiding  conviction  to  a  moral 
certainty  of  the  truth  of  the  charge. 

"With  the  instructions  given,  if  you  are  satis- 
fied beyond  a  reasonable  doubt  of  the  guilt  of 
the  prisoner  as  contended  for  by  the  state,  your 
verdict  will  be  *guilty  of  murder  in  the  first 
degree  as  charged  in  the  bill  of  indictment.' 
But,  on  the  contrary,  if  you  have  a  reasonable 
doubt  of  the  guilt  of  the  prisoner,  upon  all  of 
the  evidence,  your  verdict  will  be  *not  guilty. 


f  n 


One  of  the  counsel  for  the  prisoner  In  the 
oral  argument  in  this  court  suggested  that 
the  Judge  should  have  submitted  to  the  jury 
the  phase  of  murder  in  the  second  degree. 
The  able  and  learned  counsel  for  the  prisoner 
took  no  such  exception,  and  there  was  noth« 
ing  to  justify  it,  If  it  was  before  us  for  dis- 
cussion. There  was  no  question  that  Dr. 
Hennessee  was  shot  down  in  the  deepening 
twilight,  Just  after  he  had  gotten  off  the 
train,  and  was  killed  by  some  person  or  per- 
sons, the  muzzle  of  whose  pistol  or  pistols 
were  within  20  Inches  of  his  body,  and  that 
he  was  shot  In  the  back  and  side,  and  In  all 
received  10  bullets  In  his  body.  There  was 
no  evidence  of  provocation,  or  of  an  alterca- 
tion, or  of  self-defense.  The  whole  evidence 
showed  a  premeditation  of  assassination  by 
one  or  more  persons.  The  question  before 
the  Jury  below  was  almost  solely  as  to  the 
identity  of  the  prisoner  as  the  man  who  shot 
him,  or  who  was  present  aiding  and  abetting 


those  who  did.  It  was  one  of  those  cases  In 
which  there  was  no  doubt  as  to  the  manner 
of  the  killing,  and  the  court  might  well  hare 
charged  the  Jury,  though  ^It  did  not  do  so^ 
that  "the  prisoner  was  guilty  of  murder  In 
the  first  degree  or  nothing."  This  would 
have  been  strictly  In  accordance  with  the  tes- 
timony and  numerous  precedents.  State  v. 
McKlnney,  111  N.  O.  684,  16  S.  E.  235 ;  State 
V.  Cox.  110  N.  0.  503,  14  S.  E.  688 ;  State  r. 
Byers,  100  N.  O.  612,  6  S.  E.  420;  State  v. 
Jones,  93  N.  O.  611,  and  numerous  others. 

[11]  The  testimony  as  to  the  identity  of  the 
prisoner  Is  lengthy,  and  was  ably  and  fully 
argued  to  the  jury,  who  found  it  sufficient  to 
satisfy  them  beyond  a  reasonable  doubt  that 
the  prisoner  was  the  guilty  man.  It  can 
serve  no  purpose  to  repeat  and  consider  the 
weight  which  should  be  given  to  the  evidence. 
This  was  a  matter  for  the  jury,  and  was  am- 
ply sufficient  to  be  submitted  to  them,  togeth- 
er with  the  evidence  which  the  prisoner  con- 
tended should  cause  them  to  have  a  reason- 
able doubt  as  to  his  identity.  The  argument 
in  this  case  was  almost  entirely  that  which 
must  have  been  submitted  to  the  jury  as  to 
whether  the  evidence  should  convince  them 
of  the  Identity  of  the  prisoner  as  the  man 
who  slew  Dr.  Hennessee,  or  who  was  present 
aiding  and  abetting  those  who  did.  The  only 
evidence  excepted  to  as  above  stated  was  as 
to  the  pertinency  of  the  evidence  as  to  pro- 
curing the  attendance  of  the  prisoner  when 
summoned  as  a  witness  on  the  trial  of  the 
two  Pitts  the  year  before  for  the  murder  of 
Dr.  Hennessee. 

[12]  Our  province  Is  not  to  review  the  evi- 
dence and  determine  how  far  the  jury  was 
warranted  thereby  in  finding  beyond  a  rea- 
sonable doubt  the  Identity  of  the  prisoner  as 
charged  in  the  bill  of  indictment.  It  is  for 
us  to  consider  only  the  errors  of  law  assign- 
ed, and  after  a  careful  consideration  we  find 
therein  no  error. 

ALX.EN,  J.  (dissenting).  If  I  did  not  have 
grave  doubts  of  the  guilt  of  the  defendant, 
and  did  not  think  there  was  serious  prejudi- 
cial error  in  the  instructions  to  the  jury,  I 
would  acquiesce  in  the  judgment  of  the  court, 
because  it  Is  janfortunate  to  have  a  sentence 
of  death  affirmed  by  a  bare  majority  vote, 
but,  entertaining  the  views  I  do,  I  must  give 
expression  to  them,  and  In  order  that  the 
materiality  of  the  instructions,  which  I  think 
are  erroneous,  may  be  understood  and  appre- 
ciated, it  is  necessary  to  review  the  evldoice. 

Dr.  Hennessee  was  killed  on  the  night  of 
January  31,  1918,  as  he  alighted  from  the 
train  at  Glen  Alpine.  The  train  was  an  hour 
late,  and  did  not  reach  the  station  until  6:30 
o'clock.  It  was  deep  twilight,  and  warm  and 
misty.  Dr.  Hennessee,  one  other  man,  and 
two  ladies,  left  the  train. 

There  is  not  the  slightest  evidence  or  sug- 
gestion of  any  motive  on  the  part  of  the  de- 
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Pendant  to  kill  the  deceased,  nor  does  it  ap- 
pear that  he  had  ever  seen  him  before  the 
night  o£  the  killing  (they  lived  30  or  40  miles 
apart),  bat,  on  the  other  hand,  there  was  a 
deep  hatred  existing  between  the  Pitts  fam- 
ily and  the  deceased,  because  Dr.  Hennessee 
had  killed  one  of  the  family  about  five  years 
before. 

Mr.  Hennessee,  a  brother,  testified: 

•Ttfy  brother  had  had  trouble  with  the  Pitts- 
es ;   had  a  fight  there  about  five  years  before. 

"Q.  Gorman  Pitts  was  killed  in  that  trou- 
ble? A.  He  died  afterwards  in  consequence 
of  the  wound — wounded  and  died.  That  was  a 
fight  between  my  brother  and  the  Pittses,  five 
years  before  this,  I  believe.  My  brother  had 
been  indicted  and  tried  for  the  murder  of  Gor- 
man Pitts,  and  he  was  acquitted.  Then  later 
he  was  killed,  and  this  indictment  was  against 
Aaron  and  Garfield  Pitts. 

"Q.  You  do  know  that  there  was  very  bad 
blood  between  the  Pittses  and  your  brother.  A. 
Didn't  seem  to  do  any  business  at  all,  they 
didn't  have  any  dealings  with  each  other,  didn't 
speak  when  they  would  meet  in  the  road; 
that  had  gone  on  for  a  number  of  years.  I 
suppose  there  was  a  bitter  feeling  between 
them.  That  there  was  really  a  feud  between 
them  was  talked  in  the  county." 

There  is  no  evidence  that  any  one  was 
standing  near  enough  to  the  person  who  did 
the  shooting  to  point  out  Dr.  Hennessee  as  he 
left  the  train. 

Why  then  should  the  prisoner  without 
provocation  kill  a  man  he  did  not  know,  and 
why  did  he  shoot  Dr.  Hennessee,  whom  he 
had  never  seen,  instead  of  the  other  man, 
who  got  off  the  train  immediately  behind 
him? 

The  only  witnesses  relied  on  by  the  state 
to  identify  the  defendant  as  the  guilty  per- 
son are  Ramsey  and  Amos,  and  without  their 
evidence 'the  verdict  could  not  be  permitted 
to  stand.  Both  of  these  were  on  the  train, 
and  were  looking  through  the  window  glass. 

Ramsey  testified  among  other  things: 

"Just  as  the  train  stopped,  about  the  time,  I 
heard  a  shot.  As  I  heard  it  I  put  my  eyes  up 
to  the  window  and  looked  out.  As  I  did  I 
could  see  a  man's  face  just  in  the  shadow  of 
the  light.  You  know  how  the  light  comes  down 
out  of  the  train,  wide  at  the  bottom  and  comes 
up  narrow  through  the  window.  I  could  see  a 
man  about  15  feet  from  me,  and  something 
like  12  or  15  feet  from  the  train,  almost  at  an 
angle  of  45  to  60  degrees,  out  from  me  to  the 
train,  and  as  he  approached  he  shot  just  as  fast 
(indicating),  bang !  bang !  bang !  bang !  just  like 
that.  I  saw  some  one  right  out  of  the  door, 
couldn't  tell  whether  it  was  a  man  or  who  it 
was,  or  whether  they  ran  forward,  backward 
or  down,  but  as  this  man  continued  to  shoot, 
he  came  towards  the  train  round  towards  my 
window.  He  appeared  to  be  shooting  under  the 
train,  and  as  he  finished  shooting  he  was  in  the 
light,  plain  up  right  along  his  neck,  between  his 
chin  and  his  shoulders.  I  could  see  a  perfect 
outline  of  this  man,  the  coat  he  had  on,  the 
pistols  he  had  in  his  hands— had  a  blue  pistol  in 
one  band  and  a  nickel-plated  one  in  the  other; 


had  on  a  coat,  just  like  a  tan-colored  raincoat, 
tan  coat,  which  I  could  see  very  plainly;  came 
between  his  knees  and  his  shoes,  about  halfway 
between  his  knees  and  the  ground.  I  couldn't 
see  whether  he  bad  on  his  shirt,  and  couldn't 
see  his  face  for  his  hat.  If  I  had  known  the 
man  I  could  have  told  who  he  was  very  easily, 
but,  not  knowing  him,  I  couldn't.  Just  as  he 
finished  shooting  he  commenced  to  snap  the 
pistols,  and  I  ran  to  the  door  of  the  train  to 
get  out,  and  the  officer  of  the  train  said,  Tou 
can't  get  off,'  reached  up  to  puU  the  bell  cord, 
and  I  went  back  to  my  seat,  and  put  my  hands 
up  and  looked  out,  and  as  the  train  was  moving 
off  that  man  was  still  standing  there  where  he 
was  when  I  left  the  seat  to  go  back  to  the  door. 
I  couldn't  tell  the  color  of  the  hat  he  had  on, 
it  was  a  broad-brimmed  hat.  When  I  put  my 
hand  up  to  the  glass  to  look  out,  I  could  tell 
perfectly  plain  what  was  taking  place  on  the 
outside.  I  didn't  know  who  that  man  was  at 
that  time.    I  know  now.    It  was  Aaron  Wise- 


>» 


man. 

There  are  six  statements  to  be  noted  In 
this  evidence:  (1)  That  the  man  who  shot 
was  15  feet  from  the  witness  and  12  or  15 
feet  from  the  train;  '{2)  that  he  held  a  pistol 
in  each  hand;  (3)  that  the  witness  couldn't 
see  his  face  for  his  hat;  (4)  that  only  one 
person,  and  not  one  or  more,  was  shooting; 
(5)  that  after  the  shooting  ceased  the  witness 
went  to  the  rear  door  of  the  coach  to  get  out, 
and  when  he  was  not  permitted  to  do  so  he 
returned  to  his  seat,  and  the  man  who  did 
the  shooting  was  still  standing  there,  and  the 
train  was  moving;  (6)  that  he  says  he  "could 
tell  perfectly  plain  what  was  taking  place  od 
the  outside," 

There  is  evidence  of  the  good  character  of 
this  witness,  but  he  stands  discredited  on  the 
record.    He  testified : 

"I  had  never  seen  Wiseman  before.  I  rec- 
ognized Wiseman  as  the  man  that  did  the 
shooting  on  the  day  he  was  a  witness  in  the 
Pitts  case.  He  was  on  the  other  side,  and  I 
was  for  the  defense.  When  he  walked  on  the 
witness  stand  I  recognized  him;  the  outline 
of  his  body;  the  movement  as  he  walked.  On 
that  I  swear  that  is  the  man;  just  as  positive 
as  I  am  that  I  am  sitting  here." 

Passing  by  any  discussion  of  the  character 
of  a  witness  who,  when  human  life  is  at 
stake,  will  identify  so  positively  a  person 
whom  he  had  never  seen  before,  and  when 
the  only  marks  of  identity  were  '*the  outline 
of  his  body,  the  movement  of  the  body,"  the 
witness  was  examined  as  a  witness  in  behalf 
of  the  Pitts  boys,  who  were  on  trial  charged 
with  the  murder  of  Dr.  Hennessee,  and  he  did 
not  then  tell  on  the  witness  stand  that  Wise- 
man was  the  guilty  party,  although  the  dis- 
closure, if  true,  would  have  resulted  in  their 
acquittal. 

There  is  evidence  that  he  told  one  other  of 
his  recognition  of  the  defendant,  also  one  of 
the  counsel  for  the  Pitts  boys,  but  the  last  is 
contradicted,  and  does  not  seem  to  be  rea- 
sonable, as  no  counsel  would  fail  to  avail 
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himself  of  so  Important  a  fact  in  defense  of 
a  client  on  trial  for  his  life. 

The  witness  was  on  the  second-class  coach, 
and  he  testified  that  he  went  to  the  rear  plat- 
form after  the  shooting,  and  then  returned  to 
his  seat,  an^d  the  man  was  still  standing  there 
and  the  train  moving.    He  also  testified: 

*'I  went  to  the  door  of  the  rear  of  the  coach ; 
the  officer  of  the  traui  met  me  at  the  door  of 
my  coach,  and  I  said,  'Let  me  get  out,  Cap.,' 
and  he  said,  Tou  can't  get  out;  going  to  pull 
out;'  and  he  reached  up  and  puUed  the  bell 
rord,  and  as  he  did  that  I  ran  back  to  my 
seat.  I  think  he  closed  the  door.  I  said  he 
was  closing  the  door.' 


»» 


Laughter,  the  flagman  of  the  train,  testi- 
fied: 

'*Two  doors  of  that  train  were  opened  that 
night,  the  front  end  of  my  car,  first-class  car, 
and  the  front  end  of  the  second-class  car;  the 
second-class  car  was  the  next  in  front  of  me. 
No  door  was  open  behind  the  door  I  had 
charge  of." 

This  evidence  of  the  gagman  Is  uncontra- 
dicted, and  It  shows  that  only  two  entrances 
to  the  train  were  open;  one  behind  the  wit- 
ness Ramsey  at  the  front  of  the  first-class 
car,  and  one  In  front  of  the  second-class  car. 

It  is  also  corroborated  by  the  evidence  of 
J.  E.  Stafford,  a  witness  for  the  state,  who 
with  another  commercial  traveler,  Kelly,  was 
at  the  station  to  take  the  train.  ^He  says: 

**As  Dr.  Hennessee  stepped  down  and  walked 
around  the  shooting  began,  and  I  said  to  Mr. 
Kelly,  Xet's  run  to  the  other  end  and  get  on,' 
and  we  did,  and  the  train  began  moving,  and 
Mr.  Kelly  said,  'Let's  go  back  up  and  get  on,' 
and  I  ran  back  up  and  jumped  on  the  train 
right  over  Dr.  Hennessee' s  head." 

Also: 

"I  got  to  the  chair  car  when  the  train  started, 
and  I  saw  it  was  locked,  and  I  turned  and  ran 
back  to  the  first-class  car.  I  knew  I  was  the 
last  man  that  went  in  at  that  door,  because  tne 
flagman  had  my  suit  cases,  and  I  talked  to  him 
and  he  closed  the  door." 

• 

The  evidence  of  Ramsey,  If  believed,  estab- 
lishes the  fact  that  the  entrance  to  the  first- 
class  car  was  closed  before  he  returned  to 
his  seat,  and  he  does  not  say  any  one  passed 
his  line  of  vision  going  to  the  platform  of 
the  second-class  coach.  On  the  contrary,  he 
says,  ''The  train  was  not  going  five  miles  an 
hour,  couldn't  have  moved  more  than  10  feet 
until  he  was  out  of  my  vision,"  and  If  this  Is 
true,  and  the  door  of  the  first-class  car  was 
closed,  the  man  who  did  the  shooting  was 
left  at  Glen  Alpine,  and  did  not  enter  the 
train.  He  could  not  have  gotten  on  the  chair 
car,  because  Stafford  swears  the  door  of  that 
car  was  locked. 

And  still  there  is  no  denial  of  the  fftct  that 
the  defendant,  Wiseman,  was  a  passenger  on 
the  train  that  night  from  Glen  Alpine  to  Ma- 
rlon. 


The  ticket  agent  swears  he  sold  Wiseman  a 
ticket  about  5:30  o'clock.  Mr.  Rabb,  a  wit- 
ness of  high  character,  testified  as  to  what 
occurred  at  Gloi  Alpine: 

"I  saw  Aaron  Wiseman  that  night  in  the 
coach  I  was  in.  He  ca^ne  in  and  sat  down  on 
the  first  seat.  He  came  in  while  the  train  was 
there.  I  went  up  and  talked  to  him  a  little; 
snt  down  by  him.  I  had  known  him  a  few  years 
before  that.  When  he  came  in  the  firing  had 
ceased.  I  don't  remember  how  many  drummers 
came  in  with  him;  two  drummers  came  in.  I 
don't  know  how  far  he  rode  on  that  train;  I 
went  to  Marion.  I  couldn't  tell  you  whether 
Wiseman  came  in  when  the  train  was  in  motion 
or  before  it  started" 

— and  W.  M.  Ramsey,  who  lives  at  Marion, 
testified  that  the  defendant  spent  the  night 
of  the  killing  of  Dr.  Hennessee  at  his  home. 

The  witness  Amos,  who  was  two  or  three 
seats  in  front  of  Ramsey,  testified  that  he 
knew  the  defendant,  and  that  he  was  the  man 
who  killed  Dr.  Hennessee.  There  was  evi- 
dence of  his  good  character,  and  also  evi- 
dence that  his  character  was  bad.  He  admit- 
ted that  so  far  as  he  knew  he  was  the  only 
one  who  recognized  Wiseman ;  that  he  knew 
the  Pitts  boys  were  In  Jail  charged  with  the 
murder;  that  they  were  on  trial  for  their 
lives,  and  still  he  did  not  tell  any  one  that 
Wiseman  was  the  guilty  party  until  11 
months  thereafter.    He  also  testified: 

**I  recognized  Wiseman.  The  train  didn't 
have  to  move  much  to  get  him  out  of  my  sight. 
I  was  looking  out  of  the  window;  I  didn't  get 
out  of  my  seat;  he  was  still  standing  there 
the  last  time  I  saw  him." 

It  thus  appears  that  both  Ramsey  and 
Amos,  without  whose  testimony  the  state 
could  not  ask  for  a  conviction,  leave  the  man. 
who  did  the  shooting,  standing  stilly  at  Glen 
Alpine,  when  all  the  doors  of  the  train  were 
closed;  that  he  passed  out  of  their  vision  as 
the  train  moved  forward,  and  the  evidence 
shows  conclusively  that  the  defendant,  Wise- 
man, was  then  on  the  train.  The  least  that 
can  be  said  is  that  these  witnesses  were  mis- 
taken. There  are  other  remote  circumstance 
es  relied  on,  but  the  case  of  the  state  must 
st&nd  or  fall  on  the  evidence  of  these  two- 
witnesses,  which  showK,  If  it  can  be  relied  on 
at  aU,  that  one  man,  and  not  two  or  one 
or  more,  killed  Dr.  Hennessee. 

The  defendant  Introduced  Sam  Byrd,  who 
was  proven  to  be  of  good  character  and  not 
related  to  the  defendant,  who  testified: 

*'When  21  stopped  at  the  station  I  was 
standing  on  the  east  end  of  the  platform  of  the 
depoL  I  saw  Dr.  Hennessee,  he  stepped  from 
the  train  and  started  towards  me.  When  the 
train  stopped  I  was  about  the  first  besides 
those  that  alighted  from  the  train.  He  started 
towards  me,  and  I  started  towards  him.  We 
had  made  two  or  three  steps  towards  each  oth- 
er; were  between  10  and  15  feet  from  each 
other,  and  two  men  appeared  from  behind  Dr. 
Hennessee  and  began  shooting.    They  fired,  I 
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would  aujy  four  or  fiye  shots,  and  there  was  a 
pause,  and  seemingly  they  turned  a  part  of  the 
way  around,  as  though  they  were  going  away, 
and  suddenly  turned  back  and  began  firing 
again.  Two  men  were  shooting.  They  turn- 
ed to  the  body  of  the  man,  which  was  lying  on 
the  ground  at  that  time,  and  fired  several 
more  shots,  possibly  five  or  six  other  shots; 
and  when  they  ceased  firing  they  turned  and 
left  the  body;  one  of  the  men  went  around  in 
a  circle  towards  me,  and  went  in  the  direction 
of  W.  D.  Pitts'  store,  which  is  just  south  of 
the  train  and  the  station,  just  below  the  dirt 
road.  The  other  man  started  back  the  other 
way,  around  the  crowd,  and  just  about  the 
middle  of  the  public  road  the  two  men  came 
together  and  continued  in  the  direction  of  W. 
D.  Pitts*  store.  The  last  I  saw  of  the  men  was 
just  about  two  or  three  steps  of  W.  D.  Pitts' 
store  door.  Just  as  the  man  that  did  the  shoot- 
ing came  right  up  close  to  the  body,  in  hand 
reach  of  Dr.  Hennessee,  they  appeared  from 
the  darkness  behind;  I  couldn't  see  where  they 
came  from.  Both  parties  were  shooting  at  the 
game  time.  The  men  were  side  by  side,  as 
close  as  two  men  could  stand,  as  well  as  I 
could  see." 

Note,  according  to  this  evidence :  (1)  Two 
men  did  the  shooting ;  (2)  they  were  In  ''hand 
reach"  of  Dr.  Hennessee ;  (3)  after  the  shoot- 
ing they  went  to  the  Pitts'  store,  and  neither 
got  on  the  train. 

Jasper  Reap,  who  was  standing  by  Byrd, 
testified: 

"When  the  train  stopped  the  shooting  com- 
menced, and  they  shot  gravel  in  my  face.  I 
don't  know  who  was  doing  the  shooting;  two 
people  were  shooting  when  I  saw  them,  shoot- 
ing at  Dr.  Hennessee.  At  tiie  time  the  shoot- 
ing began  Dr.  Hennessee  was  12  or  15  feet 
from  me,  east  from  me.  When  they  began  to 
shoot  at  him  I  reckon  he  was  8  or  10  feet 
from  the  side  of  the  coach.  The  two  men 
shooting  at  him  looked  like  taU,  slim  men.  One 
stood  pretty  close  to  his  feet  and  the  other 
about  4  feet  from  him. 

*'Q.  How  close  behind  Dr.  Hennessee?  A. 
Bight  at  his  feet.  I  couldn't  tell  how  many 
times  they  shot;  I  suppose  two  rounds  of  shot 
— about  10  shots,  I  suppose.  The  shooting  was 
ao  fast  you  couldn't  tell  much  about  it,  both 
guns  firing  the  same  time.  These  two  men 
shooting  were  about  4  feet  apart,  and  dose  to 
Dr.  Hennessee.  When  the  shooting  stopped 
the  two  men  turned  and  walked  off  towards  W. 
D.  Pitts'  store." 

Miss  Ellen  Trezler,  who  was  a  passenger 
on  the  train,  testified: 

"When  the  train  stopped  at  Qlen  Alpine  Dr. 
Hennessee  got  off  first,  Lum  Branch  followed 
Dr.  Hennessee,  I  followed  Lum  Branch,  and 
then  Miss  Smathers  followed  me— that  is  all 
that  got  off  of  that  car.  I  heard  some  shoot- 
ing. When  I  heard  the  first  shot  I  was  com- 
ing out  of  the  train,  just  before  I  got  to  the 
door.  Just  as  I  got  to  the  last  step  the  last 
shot  was  fired,  and  I  saw  two  men  run  to- 
wards W,  D.  Pitts'  store,  and  then  I  went 
home.  I  left  the  station  before  the  train  did. 
I  just  saw  one  shot.  Just  directly  after  the  last 
«hot  was  fired  the  two  men  left  going  towards 
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Pitts'  store.  The  men  I  saw  shoodng  went  to- 
wards Pitts'  store.  One  was  wearing  a  long 
black  slicker,  or  raincoat,  and  had  a  hat  pulled 
down  over  his  face;  I  couldn't  tell  how  the 
other  was  dressed." 

Patton,  the  railroad  agent,  said  he  heard 
the  shooting,  and  ''went  ont  there,  and  two 
men  were  standing  there — Sam  Byrd  and  Jas- 
per Keap — ^and  I  asked  who  got  killed,  and 
they  said  they  didn't  know,  but  said  the  ones 
that  killed  him  went  towards  W.  D.  Pitts' 
store,  in  that  direction.  Then  I  went  imme- 
diately down  to  the  store;  I  went  pretty  fast, 
trotted  down  there,  run,  I  think.  I  pushed 
on  the  door  and  tried  to  get  in,  and  it  was 
fastened  on  the  inside,  and  I  couldn't  get  in. 
There  was  a  dim  lamp  light  in  the  store. 
Then  I  looked  in  the  window  and  seen  Gar- 
field Pitts  with  a  pistol  in  his  hand  like  that 
(indicating).  It  was  a  bright-looking  pistol; 
looked  like  a  large  pistol.  It  was  pointed  di" 
rectly  towards  the  door." 

J.  F.  Stafford,  a  witness  for  the  state,  who 
boarded  the  train  at  Glen  Alpine,  testified: 

"Dr.  Hennessee  had  walked  5  or  6  or  8  feet 
before  the  shooting  began,  it  began  firing  as 
he  was  back  of  me,  5  or  6  feet  I  saw  the 
flash  from  two  guns.  I  thought  two  men  were 
using  them.  The  men  I  thought  had  done  the 
shooting  walked  from  the  depot  towards  W.  D. 
Pitts'  store,  were  80  or  40  feet  from  the  train; 
it  seems  they  were  near  the  steps  of  the  little 
porch." 

Dr.  (roode,  who  examined  the  body  of  the 
deceased,  testified  that  the  shot  entered  the 
back  and  side,  that  nearly  all  the  wounds  had 
powder  bums,  and  that  a  pistol  would  have 
to  be  held  within  16  or  20  inches  of  the  body 
to  make  such  bums. 

These  are  the  material  parts  of  the  evi- 
dence, and,  to  my  mind,  they  present  two 
questions  for  the  jury :  (1)  Are  you  satisfied 
beyond  a  reasonable  doubt  the  defendant 
killed  the  deceased?  (2)  If  so,  are  you  satis- 
fled  beyond  a  reasonable  doubt  the  killing  was 
with  premeditation  and  deliberation? 

But  counsel  for  the  state  saw  in  these  two 
simple  questions,  not  only  the  possibility,  but 
the  strong  probability,  of  an  acquittal,  so 
they  evolved  the  theory  of  a  conspiracy  be- 
tween the  defendant  and  the  Pitts  boys,  and 
in  response  to  this  position  of  the  state  his 
honor  charged: 

**If  you  find,  however,  that  when  Dr.  Hen- 
nessee alighted  from  the  railroad  train  he  was 
assaulted  with  pistols  from  behind  or  on  the 
side,  by  Garfield  Pitts  and  Aaron  Pitlj,  and  that 
the  Pitts  boys,  one  or  both,  deliberately  and  pre- 
meditatedly  shot  and  killed  Dr.  Hennessee,  and 
yon  further  find  that  the  prisoner,  Aaron  Wise- 
man, was  at  the  time  in  company  with  and  in 
the  presence  of  the  said  Pitts  boys,  and  that 
he  was  actually  co-operating  with  them,  or  aid- 
ing, abetting,  and  encouraging  them  in  deliber- 
ately shooting  and  killing  Dr.  Hennessee,  the 
prisoner,  under  such  finding  by  you,  would  be 
guilty  of  murder  in  the  first  degree." 
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This  was  rei>eated  several  times,  and  doubt- 
less brought  about  the  conviction  of  the  de- 
fendant, and  it  is  not  only  contradictory  of 
the  evidence  of  the  state  that  one  man  did 
the  killing,  but  it  has  no  evidence  to  sup- 
port it. 

The  learned  counsel  for  the  state  undertake 
to  enumerate  all  the  circumstances  tending 
to  show  a  conspiracy  as  follows: 

"The  defendant,  Wiseman,  lived  in  Avery 
county,  some  30  or  40  miles  from  Glen  Alpine, 
yet  we  find  him,  six  or  eight  weeks  before  the 
murder  of  Dr.  Hennessee,  on  his  way  to  see  W. 
D.  Pitts,  and  so  anxious  to  see  him  that  night 
that,  if  he  missed  the  train,  he  would  have  to 
take  an  automobile.  We  find  him  at  Marion 
the  afternoon  before  the  killing  that  night,  be- 
fore 12  passed  the  town,  with  two  pistols  on 
his  person,  one  of  them  large  and  the  other  not 
so  large.  We  find  him,  on  his  arrival  at  Glen 
Alpine,  going  direct  to  W.  D.  Pitts'  store,  where 
he  got  cartridges.  We  find  him,  admittedly, 
at  the  place  of  the  killing  that  night,  accom- 
panied by  one  or  both  of  the  Pitts  boys.  After 
the  killing  we  find  him  claiming  to  have  run  to 
the  end  of  the  train,  trying  to  get  on  it,  and 
then  coming  back  with  two  drummers  to  the 
entrance  where  the  body  was  lying,  and  getting 
on  the  train  at  the  same  time  that  they  did, 
yet  we  find  one  of  these  drummers,  J.  F.  Staf- 
ford, testifying  that  he  was  not  with  them 
when  they  got  on,  and  that  he  would  have 
known  it  if  he  had  been.  We  find  him  later, 
after  he  had  been  subpoenaed  as  a  witness  for 
the  state,  at  the  trial  of  the  Pitts  boys,  refusing 
to  appear  and  testify  until  after  he  was  arrest- 
ed under  a  capias.  We  find  him  after  he  was 
arrested  and  in  jail  telling  Mr.  F.  A.  Green,  *I 
want  you  to  phone  for  Bud  Pitts  (W.  D.  Pitts) 
to  come  down  here  at  once.' " 

This  enumeration  shows  the  straits  to 
which  the  state  is  reduced  to  furnish  evidence 
of  a  conspiracy. 

If  we  eliminate,  "Yet  we  find,"  "so  anx- 
ious," which  are  but  the  Inferences  of  coun- 
sel, the  statement  that  the  defendant  was 
at  the  station,  "accompanied  by  one  or  both 
of  the  Pitts  boys,"  which  has  nothing  to 
sustain  It  except  evidence  that  all  were  at 
the  station,  and  the  circumstances  of  having 
pistols  at  Marion,  claiming  to  have  run  to 
the  end  of  the  train  to  get  on,  when  others 
testified  he  did  not  do  so,  and  failing  to  ap- 
pear as  a  witness  against  the  Pitts  boys, 
which  may  tend  to  show  guilt,  but  not  a  con- 
spiracy, we  have  nothing  except  that  six  or 
eight  weeks  before  the  killing  the  defendant 
said  he  was  going  to  see  W.  D.  Pitts,  and  if 
he  missed  his  train  he  would  hire  an  auto- 
mobile; that  on  the  evening  of  the  killing 
he  went  to  the  Pitts*  store  and  bought  cart- 
ridges; that  he  stayed  awhile  by  the  Are; 
that  he  left  and  went  to  the  depot ;  that  Gar- 
field and  Aaron  Pitts  were  at  the  depot,  as 
were  four  or  five  others,  and  that  after  his 
arrest  he  asked  some  one  to  phone  for  W.  D. 
(Bud)  Pitts,  and  there  must  be  still  further 
^elimination  of  circumstances,  because  W.  D. 


Pitts  lived  a  mile  from  Glen  Alpine,  and 
there  is  no  evidence  that  he  was  in  the  town 
the  evening  of  the  killing,  or  that  the  defend- 
ant saw  him. 

The  evidence  of  a  conspiracy  then  comes  to 
this :  That  the  defendant  went  to  the  Pitts' 
store  and  bought  cartridges;  that  he  stayed 
some  time  by  the  fire,  because  the  train  was 
late  and  there  was  no  fire  at  the  depot ;  that 
he  left  the  store  to  take  his  train ;  that  Aaron 
and  Garfield  Pitts  also  went  to  the  train,  and 
upon  this  he  Is  told  that  if  Aaron  or  Garfield 
or  both  killed  Dr.  Hennessee,  he  must  suffer 
electrocution. 

Upon  the  same  theory  I  do  not  see  how  the 
two  drummers,  who  took  the  train  at  Glen 
Alpine  that  night,  have  escaped,  as  they 
were  doubtless  in  the  Pitts'  store,  and  they 
were  at  the  train  with  Garfield  and  Aaron 
Pitts. 

As  I  understand  the  record,  the  instruction 
is  erroneous,  because  there  was  not  only  no 
evidence  to  support  it,  but  the  circumstances 
rebut  the  idea  of  a  conspiracy.  The  visit 
to  W.  D.  Pitts  six  or  eight  weeks  before  is 
fully  explained,  but  without  explanation 
nothing  criminal  is  shown,  and  the  fact  that 
the  defendant  was  proclaiming  that  he  must 
see  Pitts  that  night,  that  he  sat  openly  In 
the  Pitts'  store  on  the  evening  of  the  killing, 
tends  to  show  that  there  was  no  conspiracy. 

Again  his  honor  charged  the  jury : 

''With  the  instructions  given,  if  yon  are  sat- 
isfied beyond  a  reasonable  doubt  of  the  goilt  of 
the  prisoner  as  contended  for  by  the  state, 
your  verdict  will  be  'guilty  of  murder  in  the 
first  degree  as  charged  in  the  bill  of  indict- 
ment.' But,  on  the  contrary,  if  you  have  a 
reasonable  doubt  of  the  guilt  of  the  prisoner, 
upon  all  of  the  evidence,  your  verdict  will  be 
•not  guilty' " 

— ^to  which  the  defendant  excepted,  thus  pre- 
venting the  Jury  from  considering  murder  in 
the  second  degree,  and  this  is  error  if  there 
is  evidence  of  murder  in  the  second  degree. 

"Where  the  evidence  tends  to  prove  that  a 
murder  was  done,  and  that  it  was  done  by 
means  of  poison,  lying  in  wait,  imprisonment, 
starving,  torture,  or  which  has  been  committed 
in  perpetration  or  attempt  to  perpetrate  any 
arson,  rape,  robbery,  burglary,  or  other  felony, 
and  where  there  is  no  evidence,  and  where  no 
inference  can  fairly  be  deduced  from  the  evi- 
dence of  or  tending  to  prove  a  murder  in  the 
second  degree  or  manslaughter,  the  trial  judge 
should  instruct  the  jury  that  it  is  their  duty  to 
render  a  verdict  of  'guilty  of  murder  in  the 
first  degree/  if  they  are  satisfied  beyond  a  rea- 
sonable doubt,  or  of  'not  guilty.'  If,  however, 
there  is  any  evidence  or  if  any  inference  can 
be  fairly  deduced  therefrom,  tending  to  show 
one  of  the  lower  grades  of  murder,  it  is  then 
the  duty  of  the  trial  judge,  under  appropriate 
instructions,  to  submit  that  view  to  the  jury. 
It  becomes  the  duty  of  the  trial  judge  to  de- 
termine, in  the  first  instance,  if  there  is  any 
evidence  or  if  any  inference  can  fairly  be  de- 
duced therefrom,  tending  to  prove  one  of  the 
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lower  grades  of  murder.  This  does  not  mean 
any  faociful  inference  tending  to  proye  one  of 
the  lower  grades  of  murder;  but,  considering 
the  evidence  'in  the  best  light*  for  the  prisoner, 
can  the  inference  of  murder  in  the  second  de- 
gree or  manslaughter  be  fairly  deduced  there- 
from?"    State  V.  Spivey.  151  N.  C.  685,  65  S. 

The  question  is  not  whether  there  is  evi- 
dence of  murder  in  the  first  degree,  which  I 
concede,  but  is  there  any  evidence  of  murder 
in  the  second  degree,  and  this  depends  on 
whether,  ''considering  the  evidence  in  the  best 
light  for  the  defendant,"  the  inference  can 
be  fairly  deduced  that  the  murder  was  not 
done  by  one  'lying  in  wait,"  or,  stated  per- 
hai)s  more  accurately,  is  there  any  inference 
that  can  reasonably  be  drawn  from  the  evi- 
dence except  that  the  person  who  killed  Dr. 
Hennessee  was  "lying  in  wait,"  which — 

•*  'according  to  Bouvier,  is  being  in  ambush  for 
the  purpose  of  murdering  another.  It  implies 
a  hiding  or  secreting  of  one's  self.'  State  t. 
Olds.  24  Pac.  3W,  403.  19  Or.  397. 

"To  constitute  lying  in  wait,  within  the  mean- 
ing of  Acts  1829,  c.  23,  {  1,  providing  that  all 
murder  perpetrated  by  means  of  lying  in  wait 
shall  be  murder  in  the  first  degree,  three  things 
must  concur,  to  wit,  waiting,  watching,  and  se- 
crecy. Riley  v.  State,  28  Tenn.  (9  Humph.) 
646,  65t."    5  Words  and  Phrases,  4262. 

Assuming  for  the  present  that  the  defend- 
ant killed  the  deceased,  the  evidence  is  that 
he  bought  a  railroad  ticket  at  5:30  o'clock, 
thus  giving  notice  that  he  might  be  expected 
at  the  train ;  that  he  was  standing  "in  the 
open,"  so  that  two  persons  on  the  train,  Ram- 
sey and  Amos,  saw  him;  that  Sam  Byrd, 
Jasper  Reap,  Garfield  and  Aaron  Pitts,  Staf- 
ford, and  Kelly  were  within  20  feet  of  him, 
Sumner,  the  conductor,  and  Patton,  the  rail- 
road agent,  within  90  feet,  Laughter,  the 
flagman,  vcdthin  30  feet,  and  that  Dr.  Hennes- 
see, Lum  Branch,  Miss  Trexler,  and  Miss 
Smathers  left  the  train  during  the  shooting, 
within  15  feet  of  him. 

It  also  appears  that  it  was  only  "deep 
twilght,"  and  Ramsey,  the  principal  witness 
for  the  state,  says,  "I  could  tell  perfectly  well 
what  was  taking  place  on  the  outside."  - 

If  the  only  inference  from  this  evidence  Is 
a  killing  by  "lying  in  wait,"  I  have  no  con- 
ception of  the  term,  and  if  there  is  any  other 
inference  the  defendant  is  entitled  to  a  new 
trial. 

Again,  his  honor  charged  In  reference  to 

motive : 

"With  regard  to  the  question  of  motive  for 
the  commission  of  crime,  the  court  further  in- 
structs you  that  if  the  evidence  in  this  case 
fails  to  show  the  prisoner's  motive  for  killing 
the  deceased,  this  is  a  circumstance  in  his  fa- 
Tor  which  the  jury  should  consider  along  with 
the  other  evidence,  but  if  the  jury  finds  from 
all  the  evidence,  direct  and  circumstantial,  that 
the  prisoner  committed  the  crime  charged,  the 
jury  are  at  liberty  to  find  the  prisoner  guilty, 
whether  any  motive  was  apparent  or  not,  be- 


I  cause,  while  motive  in  the  commission  of  a 
crime  is  a  material  element  for  a  jury  in  con- 
sidering it,  yet  if  it  is  shown  beyond  a  reason- 
able doubt  that  the  crime  was  committed,  it  is 
not  indispensable  that  the  motive  should  be  ap- 
parent to  sustain  a  conviction." 

This  is  objectionable  In  two  aspects.  In 
the  first  place  it  leaves  the  question  of  motive 
to  the  jury,  when  no  one  contends  there  is 
any  evidence  of  motive,  and  the  defendant 
was  entitled  to  have  the  court  so  Instruct  th«* 
Jury,  and  in  the  next  place  it  is  very  clos^ 
to  an  expression  of  opinion  that  the  defend* 
ant  killed  the  deceased. 

What  did  the  jury  understand  when  his 
honor  said,  "If  the  evidence  in  this  case 
fails  to  show  the  prisoner's  motive  for  killing 
the  deceased,"  except  that  he  thought  the 
prisoner  killed  him? 

There  are  several  statements  made  while 
stating  the  contentions  of  the  parties,  whicht 
while  they  may  not  be  ground  for  a  new 
trial,  because  not  called  to  the  attention  of 
the  judge  at  the  time,  were  very  harmful.  He 
said  the  state  contended  that  Amos  was  cor- 
roborated by  the  evidence  of  Joe  Tallent; 
that  Amos  "told  him  that  he  recognized  the 
man  who  was  firing  two  pistols  on  the  night 
of  the  tragedy,"  when  Joe  Tallent  made  no 
such  statement,  and  Amos  said: 

"I  was  in  a  conversation  with  a  man  named 
Tallent.  I  said  that  I  was  on  the  train  that 
night;  know  I  said  that  much.  That's  about 
all  I  thought  I  told  him ;  that's  all  I  recall  now. 


f» 


The  Importance  of  this  will  be  recognized 
when  it  is  remembered  that  Amos  was  the 
most  material  witness  for  the  state,  and  that 
he  was  sadly  in  need  of  corroboration. 

He  also  stated  as  a  corroborating  circum* 
stance: 

"The  testimony  further  of  the  prisoner's  wit- 
ness. Dr.  T.  y.  Goode,  whose  examination  of 
the  wounds  indicated  that  the  greater  part  of 
them  were  fired  at  close  range,  and  that  most 
of  them  were  probably  fired  by  one  person 
holding  two  pistols,  or  by  two  persons  standing 
near  to  each  other,  when  you  will  search  in 
vain  for  such  a  statement  by  Dr.  Goode.  This 
was  material  because  it  was  the  beginning  of 
the  effort  to  connect  the  defendant  with  some 
other  person.  He  further  said:  "The  state 
further  contends  that  all  the  material  evidence, 
including  that  of  Ramsey,  Amos,  McSherry,  and 
M.  N.  Hennessee,  for  the  state,  and  that  of 
Miss  Ellen  Trexler  for  the  prisoner,  tends  to 
show  that  one  person  engaged  in  the  assault 
of  the  deceased  wore  a  dark  brown  or  tan  over- 
coat or  raincoat,  and  that  the  only  person  at 
all  about  the  station  at  Glen  Alpine  at  the 
time  of  the  tragedy  who  wore  a  coat  of  such 
description  was  the  prisoner  now  on  trial,  and 
the  state  contends  that  from  this  evidence  the 
jury  ought  not  to  entertain  a  reasonable  doubt 
as  to  the  identity  and  guilt  of  the  prisoner  now 
on  trial." 

Mr.  N.  Hennessee  was  not  at  the  station, 
did  not  see  the  man  who  shot,  and  did  not 


640 


101  SOUTHEASTERN  REPOKTEB 


(S.a 


testify  tbat  "one  person  engaged  In  the  as- 
saulting of  the  deceased  wore  a  dark  brown 
or  tan  overcoat  or  raincoat*'  and  Miss  Trexler 
testified,  "One  was  wearing  a  long  black  slick- 
er or  raincoat." 

For  these  reasons  I  think  there  ought  to 
foe  a  new  trial  in  the  interest  of  hnman  life. 

BROWN,  J^  concurs  in  this  opinion. 


<m  s.  c.  112) 

MOORE  T.  ARTHUR  et  aL    (No.  10302.) 

(Supreme  C!k>art  of  South  Carolina.    Dec  22, 

1910.) 

Venub  ^=s>52(1)— Refusal  to  gbant  change 
of  venitb  pbopeb  in  view  of  convenience 

OF   WITNESSES. 

In  view  of  Code  Civ.  Proc.  1912,  §  176, 
court  did  not  err  in  refusing  to  grant  a  motion 
to  change  the  venue,  although  the  action  should 
have  properly  been  brought  in  the  county  to 
which  defendants  desired  to  have  it  removed, 
where  the  convenience  of  witnesses  was  promot- 
ed by  the  refusal  to  change  the  venue. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Sumter  County ;  W.  H.  Townsend,  Judge. 

Action  by  M.  D.  Moore  against  William 
W.  Arthur  and  others.  From  an  order  deny- 
ing a  motion  to  change  the  venue,  and  ex- 
tending the  time  within  which  defendants 
could  plead,  both  parties  appeal.    Affirmed. 

Weston  &  Aycock,  of  Columbia,  for  appel- 
lants. 

Purdy  A  Bland,  of  Sumter,  and  D.  W. 
RobinsoUf  of  Columbia,  for  respondent 

GARY,  0.  J.  On  the  4th  day  of  April, 
1919,  the  defendant's  attorneys  gave  notice 
of  a  motion  before  his  honor,  the  presiding 
Judge,  for  an  order  changing  the  place  of 
trial  of  the  above-entitled  action'  from  the 
county  of  Sumter  to  the  county  of  Rich- 
land, on  the  ground  that  the  convenience  of 
witnesses  and  the  ends  of  Justice  would  be 
promoted  by  said  change,  for  the  reason  that 
all  the  defendants  reside  in  Richland  county. 

His  honor,  the  presiding  Judge,  made  the 
following  order: 

"This  matter  comes  on  to  be  heard  before  me 
on  a  motion  to  change  the  venue  to  Richland 
county,  on  the  ground  that  the  defendants  are 
residents  of  that  county,  and  for  the  convenience* 
of  witnesses.  After  hearing  argument  of  coun- 
sel pro  and  con,  it  is  ordered  that  said  motion 
be,  and  is  hereby,  refused. 

"It  is  further  ordered  that  the  time  within 
which  the  defendants  arc  required  to  plead  be, 
and  is  hereby,  extended  until  the  24th  day  of 
April,  1919." 

The  defendants  appealed  from  said  order, 
on  the  following  exceptions: 


"(1)  For  the  reason  that  his  honor  refused 
to  grant  a  change  of  venue  with  respect  to  the 
entire  action  from  Sumter  county  to  Richland 
county,  the  error  being  that  it  appeared  from 
the  complaint  that  the  causes  of  action  set 
forth  are  of  a  personal  or  transitory  character, 
and  therefore  properly  triable  in  the  county  of 
defendants'  residence,  to  wit,  Richland  county, 
as  appears  in  said  complaint  and  affidavits  of 
defendants. 

"(2)  For  the  reason  that  his  honor  refused  to 
change  the  venue  from  Sumter  county  to  Rich- 
land, with  respect  to  so  much  of  plaintiff's  al- 
leged cause  of  action  as  relates  to  the  account- 
ing which  was  demanded,  respecting  the  per- 
sonal property  mentioned  in  the  complaint; 
the  error  being  that  an  action  for  an  accounting 
is  of  a  personal  or  transitory  character,  and 
is  properly  triable  in  the  county  of  defend- 
ants' residence,  to  wit,  Richland  county,  as 
appears  In  said  complaint  and  affidavits  of  de- 
fendants." 

The  plainticp  also  appealed  from  said  or- 
der, on  the  following  exceptions: 

"(a)  Said  court  only  had  authority  to  pass 
upon  the  motion,  and  did  not  have  authority 
to  extend  the  time  for  pleading. 

"(b)  Said  court  was  without  Jurisdiction  to 
extend  the  time  for  anything,  but  to  file  as  an- 
swer or  plea  to  the  merits,  and  not  to  extend 
the  time  for  other  motions.** 

The  nature  of  the  action  is  thus  stated  by 
the  defendants'  attorneys: 

"This  is  an  action  to  cancel  a  deed  and  for 
other  relief,  on  the  ground  of  fraud.  The  plain- 
tiff alleges  that  he  conveyed  to  the  defendant, 
Anne  Moore  Arthur,  his  daughter,  a  life  estate 
in  a  tract  of  land  situate  in  Sumter  county, 
and  also  gave  her  certain  personal  property,  and 
assigned  to  her  a  certain  bond  and  mortgage. 
It  is  alleged  that  said  property  was  procured 
from  the  plaintiff  through  undue  influence  and 
fraud,  practiced  upon  him  by  his  daughter  and 
her  codefendant,  W.  W.  Arthur,  her  husband. 
The  venue  was  laid  in  Sumter  county  for  the 
reason  that  the  land  embraced  within  the  deed 
is  in  that  county,  although  the  defendants  re- 
side in  Richland  county.  A  motion  was  duly 
made  to  change  the  venue  to  the  latter  county, 
on  the  ground  of  resadence,  which  was  refused. 
An  appeal  was  taken  therefrom,  it  being  con- 
tended that  the  action  was  of  a  personal  na- 
ture, and  that  the  proper  county  in  which  to 
try  it  is  the  county  of  Richland,  where  defend- 
ants reside." 

It  appears  from  the  record  that  the  prin- 
cipal fact  upon  which  the  defendants  relied 
was  that  the  convenience  of  the  witnesses 
required  that  the  case  should  be  tried  in 
Sumter  county. 

Section  176  of  the  Code  is  as  follows: 

"The  court  may  change  the  place  of  trial  is 
the  following  cases: 

"1.  When  the  county  designated  for  that  pur- 
pose in  the  complaint  is  not  the  proper  county. 

"2.  When  there  is  reason  to  believe  that  an 
impartial  trial  cannot  be  had  therein. 

"3.  When  the  convenience  of  witnesses  and 
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the  ends  of  jostice  would  be  promoted  by  the 
^diange." 

Even  if  it  appeared  before  the  order  here- 
in was  made,  that  Richland  was  the  proper 
county  in  which  the  action  should  have  been 
brought,  nevertheless,  when  his  honor,  the 
circuit  Judge,  reached  the  conclusion  that 
the  convenience  of  witnesses  would  be  pro- 
moted by  the  refusal  of  the  motion  to  change 
the  venue,  the  defendants  cannot  success- 
fully contend  that  the  case  should  be  tried 
in  Richland  county.  It  is  therefore  unnec- 
essary to  determine  the  question  whether 
Richland  would  have  been  the  proper  county 
if  the  convenience  of  witnesses  had  not  re- 
quired that  the  case  be  tried  in  Sumter  coun- 
ty. The  defendants'  exceptions  are  there- 
fore overruled. 

The  plaintiff  appealed  from  so  much  of 
said  order,  as  extended  the  time  of  the  de- 
fendants for  filing  their  plea.  He,  however, 
did  not  object  to  the  extension  of  time  for 
filing  an  answer,  in  order  that  the  case  might 
be  tried  speedily  upon  the  merits. 

When  the  defendants'  attorney  stated  that 
he  Intended  only  to  answer  the  complaint, 
the  plaintiff  withdrew  his  exceptions. 

The  order  refusing  to  change  the  venue  is 
afi^rmed. 

HYDRIOK,  WATTS,  FRASER,  and 
GAGE,  JJ.,  concur. 


(115  s.  c.  soe) 

FAULK  V.  SEABOARD  AIR  LINE  RY.  00. 

(No.  10308.) 

(Supreme  Court  of  South  Oarolina.     Dec.  22, 

1919.) 

Oabbisbs  ^s»219(5)— AcnoN  vox  injubies  to 

liIVS     STOCK     PBOPSBLT    BBOUaHT    AQAINST 
TEBUINAL  CABBII». 

Where  the  evidence  gives  rise  to  a  reason- 
able inference  that  a  shipment  of  horses  was 
injured  while  being  transported  by  defendant 
railroad,  the  action  for  such  injuries  was  prop- 
erly brought,  under  the  federal  Interstate  Com- 
merce Law,  against  defendant  terminal  instead 
of  the  initial  carrier. 

Appeal  from  Richland  County  Court;  M. 
8.  Whaley,  Judge. 

Action  by  J.  H.  Faulk  against  the  Seaboard 
Air  Line  Railway  Company.  From  a  judg- 
ment for  defendant,  plaintiff  appeals.  Re- 
versed. 

The  following  is  the  amended  complaint : 

The  plaintiff  above  named,  complaining  of  the 
defendant  above  named,  alleges: 

(I)  That  the  defendant  is  a  railway  corpora- 
tion duly  chartered  and  incorporated  under  the 
laws  of  one  of  the  states  of  the  United  States 
of  America,  and  as  such  is  now,  and  was  at  the 


times  hereinafter  mentioned,  engaged  in  the 
business  of  transporting  freight  over  certain 
lines  of  railway  extending  through  tiie  states 
or  Georgia  and  South  Carolina,  and  through 
other  Southern  states. 

(2)  That  on  or  about  March  80,  1918,  the  d^ 
fendant  received  from  the  Southern  Railway 
Company,  a  connecting  carrier,  at  Atlanta,  Ga,, 
a  carload  of  horses  and  mules,  consisting  of  18 
horses  and  7  mules,  which  the  defendant  had 
agreed  to  carry  and  safely  deliver  to  the  plain- 
tiff at  Clinton,  S.  C,  for  and  in  consideration 
of  the  freight  charges  which  the  plaintiff  had 
agreed  to  pay,  said  contract  between  the  plain- 
tiff and  the  d^endant  being  an  implied  contract, 
arising  from  the  fact  that  the  defendant  re- 
ceived, as  a  common  carrier  of  freight,  the  said 
horses  and  mules  above  referred  to,  transported 
the  same,  and  delivered  them  to  the  plaintiff  at 
Clinton,  S.  C,  without  ever  having  entered  into 
any  expressed  contract,  either  in  writing  or  by 
parol,  governing  or  concerning  the  shipment  c^ 
the  said  horses  and  mules. 

(3)  That  the  defendant  failed  and  refused 
safely  to  carry  and  deliver  the  said  shipment  of 
horses  and  mules  to  the  plaintiff  at  Clinton,  S. 
C,  but,  on  the  contrary,  so  carelessly  and  neg- 
ligently carried  and  handled  the  same  that  one 
of  the  horses  died  from  the  injuries  she  received 
while  being  carried  by  the  defendant  a  short 
time  after  she  was  unloaded,  and  another  of 
said  horses  was  so  badly  injured  that  she  could 
not  be  used  or  sold  by  the  plaintiff  for  several 
months,  but  had  to  be  kept,  nursed,  and  medical- 
ly treated  by  him  for  several  months,  all  of 
which  was  at  great  expense  to  the  plaintiff; 
and  the  plaintiff  alleges  that,  in  spite  of  said 
treatment,  said  horse  has  never  recovered  and 
will  never  recover  from  said  injuries. 

(4)  And  the  plaintiff  alleges  that  by  reason 
of  the  death  of  the  one  of  his  said  horses  and 
the  injuries  to  the  other,  he  has  been  damaged 
in  the  sum  of  $350. 

Wherefore  the  plaintiff  demands  judgment 
against  the  defendant  for  the  sum  of  $350  and 
the  cost  of  this  action. 

The  first  witness  to  testify  at  the  trial  of 
the  case  was  W.  W.  Geiger,  who,  being  called 
by  the  plaintiff  and  duly  sworn,  said: 

''On  March  27,  1918,  I  purchased  for  the 
plaintiff  in  this  case,  at  the  National  Stockyards, 
East  St.  Louis,  Mo.,  18  horses  and  7  mules,  and 
shipped  them  over  the  Mobile  &  Ohio  Railroad 
Company  to  the  plaintiff,  J.  H.  Faulk,  at  Clin- 
ton, S.  C.  The  horses  and  mules  were  in  good 
condition  when  placed  in  loading  pens  prepara- 
tory to  being  loaded  on  the  cars,  but  I  did  not 
see  them  in  the  car.  After  I  had  seen  to  the 
placing  of  the  horses  and  mules  in  the  loading 
pens,  I  left  East  St.  Louis,  and  came  to  Colum- 
bia, but  did  not  travel  with  the  shipment  of 
horses  and  mules.  E^om  Columbia  I  went*  to 
Clinton  to  attend  to  the  unloading  of  the  horses 
and  mules  which  came  into  Clinton  over  the 
Seaboard  Air  Line  Railway,  and  which  were 
delivered  to  Mr.  Faulk  by  that  company  at 
Clinton.  When  the  shipment  was  unloaded,  I 
noticed  that  two  of  the  mares  appeared  to  be 
sick,  suffering  from  colds,  or  something  of  the 
kind.  Not  only  did  I  notice  the  poor  condition 
of  these  two  mares  myself,  but  my  attention 
was  called  to  their  condition  by  a  livery  stable 
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keeper  in  Clinton  whom  I  tried  to  get  to  take 
care  of  the  mares  until  they  were  well  enough 
to  be  moved.  The  shipment  was  carried  from 
Clinton  to  Columbia  over  the  Columbia,  New- 
berry &  Laurens  Railroad,  being  shipped  from 
Clinton  the  next  morning  after  they  were  un- 
loaded at  Clinton.  The  two  injured  horses  were 
worth  about  $125  each,  and  one  of  them  died 
shortly  after  it  reached  Columbia.  We  had  Dr. 
Caughman,  a  veterinary  surgeon,  to  examine  the 
injured  mares  after  they  arrived  at  Columbia. 
When  I  shipped  these  horses  and  mules  from 
East  St  Louis,  I  did  not  sign  or  get  any  bill 
of  lading,  but  later,  when  I  was  again  in  East 
St  Louis,  after  this  suit  was  commenced,  I  got 
a  bill  of  lading  covering  this  shipment,  or  a 
copy  of  one,  and  turned  it  over  to  Mr.  Faulk. 
This  sto<^  arrived  at  Clinton  about  March  31st, 
for  they  were  shipped  out  from  there  over  the 
Columbia,  Newberry  &  Laurens  on  the  Ist  of 
April." 

On  cross-examinatioii  the  witness  said  tli«* 
shipment  started  over  the  Mobile  &  Ohio 
Railway;  that  his  dealings  were  with  the 
agent  of  that  company;  that  he  did  not  get 
the  bill  of  lading  when  In  East  St  Louis  at- 
tending to  the  shipment;  that  It  was  to  be 
mailed  to  him  after  getting  the  number  of 
the  car;  that  in  a  later  trip  to  East  St.  Louis 
he  got  it,  as  Mr.  Faulk  had  not  received  it 
through  the  mail;  that  the  shipment  came 
through  in  the  regular  stock  car  in  which 
they  were  loaded. 

Dr.  E.  P.  Caughman,  another  witness  call- 
ed by  the  plaintiff,  after  being  duly  sworn, 
said: 

"I  am  a  veterinary  surgeon,  and  have  been 
practicing  for  several  years  in  Columbia,  S.  C, 
where  I  how  reside.  On  or  about  April  1,  1918, 
I  was  called  upon  to  examine  two  mares  for 
Mr.  J.  H.  Faulk  which  had  just  come  in  over 
the  C,  N.  &  L.  Mr.  Geiger,  I  think,  pointed 
out  the  two  mares  to  me.  They  were  both  suf- 
fering from  mechanical  pneumonia;  that  is 
pneumonia  brought  about  from  external  in- 
juries. I  examined  both  mares  and  found  that 
both  of  them  had  wounds  near  the  front  flank, 
between  there  and  the  place  where  the  saddle 
girth  is  worn.  These  wounds  were  two  perfora- 
tions, about  two  or  three  inches  apart,  and 
seemed  to  have  been  made  with  a  pitchfork. 
Both  mares  were  breathing  hard,  and  I  saw  at 
a  glance  that  one  of  them  had  no  chance  to 
recover.  The  wounds  were  not  exactly  fresh 
wounds,  for  suppuration  had  set  in,  and  it  takes 
some  time,  two  or  three  days,  for  suppuration 
to  start  up.  After  one  of  the  mares  had  died, 
I  held  a  post  mortem  over  her,  and  found  that 
her  lungs  had  been  perforated  by  something 
that  made  a  wound  like  that  of  a  pitchfork.  I 
would  say  that  the  wound  was  several  days  old. 
The  other  mare,  I  understand,  got  weU." 

On  cross-examination  the  witness  said  that 
the  infection  might  have  been  caused  by  a 
woimd  four,  five,  or  six  days  or  more  old. 

J.  H.  Faulk,  the  plaintiff,  being  duly  sworn, 
said: 

"On  or  about  March  27,  1918,  I  ha^  Mr.  W. 
W.  Geiger  ship  me  from  National  Stockyards, 
East  St  Louis,  Mo.,  a  shipment  of  horses  and 


mules.  They  were  consigned  to  me  at  Clinton, 
but  I  never  saw  any  of  them  until  they  were 
unloaded  at  Columbia  from  cars  on  the  C,  N. 
&  L.,  over  which  line  they  had  been  shipped 
from  Clinton.  When  they  were  unloaded,  I 
noticed  that  two  black  or  bay  mares  were  suf- 
fering from  colds  or  pneumonia.  I  am  a  live 
stock  dealer,  and  have  had  a  great  deal  of  ex- 
perience with  sick  horses,  and  can  tell  when  a 
horse  has  a  cold  or  pneumonia.  These  horses 
had  pneumonia.  I  had  Dr.  Caughman  examine 
these  mares,  and  it  was  his  opinion  that  they 
had  mechanical  pneumonia.  One  of  the  mares 
died  shortiy  after  being  unloaded,  and  she  was 
worth  about  $150.  The  other  got  weU,  after  I 
had  kept  her  for  a  long  time  and  at  great  ex- 
pense. She,  too,  was  worth  $150,  but  I  only 
lost  on  her  about  one-half  of  her  value.  I  doc- 
tored her  mycelf,  and  was  not  put  to  any  great 
expense  in  looking  after  her." 

The  motion  for  a  nonsuit  was  as  follows: 

At  the  close  of  the  testimony  offered  by  the 
plaintiff,  the  defendant  moved  for  a  nonsuit 
upon  three  grounds,  as  follows: 

(1)  Because  the  evidence  of  the  plaintiif  failed 
to  show  that  the  injury  alleged  in  the  complaint 
was  caused  to  the  stock  in  question  by  any 
negligence  or  carelessness  on  the  part  of  the 
defendant  as  alleged  in  the  complaint 

(2)  That  in  the  absence  of  any  direct  testi- 
mony showing  the  injuries  complained  of  were 
caused  by  the  terminal  carrier,  or  by  an  inter- 
mediate carrier,  if  an  intermediate  carrier  ia 
sued,  then  under  the  federal  statute  governing 
interstate  shipments,  it  being  admitted  that  this 
shipment  was  an  interstate  shipment,  the  action 
should  be  brought  against  the  initial  carrier; 
the  initial  carrier  in  this  case  being  the  Mobfle 
&  Ohio  Railway  Company,  to  which  the  ship- 
ment was  delivered  at  East  St  Louis. 

(3)  The  action  herein  is  based  on  an  implied 
contract,  and  the  complaint  expressly  seta  oat 
that  it  was  without  ever  having  been  entered 
into  by  express  contract,  either  parole  or  in 
writing,  and  the  testimony  showing  that  the 
shipment  was  to  proceed  from  East  St  Louis, 
Mo.,  to  Clinton,  S.  C,  under  a  regular  bill  of 
lading  to  be  issued  upon  obtaining  the  number 
of  the  car,  which  bill  of  lading  was  to  cover  the 
shipment ;  that  the  plaintiff  is  bound  by  the  bUl 
of  lading  issued  at  the  time  and  the  conditions 
thereof,  and,  the  plaintiffs  testimony  showing 
that  the  shipment  was  to  be  made  through  an 
interstate  bUl  of  lading,  then  he  is  bound  by 
the  terms  thereof,  and  must  show  what  the 
contract  was  and  that  he  complied  with  it 

Plaintiff's  exceptions  were  as  follows: 

0 

(1)  The  plaintiff,  excepting  to  the  rulings  of 
his  honor  the  trial  judge,  alleges  that  his  honor 
erred  in  granting  the  defendant's  motion  for  a 
nonsuit,  because  the  evidence  in  the  case  showed 
that  two  mares  were  shipped  to  the  plaintiff 
over  connecting  carriers  from  East  St  Louis, 
Mo.,  to  Clinton,  S.  C.^  and  were  delivered  to  the 
plaintiff  at  Clinton,  S.  C,  in  a  damaged  condi- 
tion, and  upon  the  proof  of  these  facts  his  honor 
should  have  held  that  a  presumption  arose  that 
the  injuiy  to  the  mares  occurred  while  they 
were  in  the  possession  of  the  defendant,  the 
terminal  carrier. 

(2)  The  plaintiff  also  alleges  that  his  honor 
erred  in  holding  that  the  federal  statutes  r^gu- 
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lating  interstate  commerce  have  superseded  the 
laws  of  the  state  of  South  Carolina  concerning 
the  liability  of  connecting  carriers  for  loss  or 
damage  to  freight  to  such  an  extent  as  to  do 
away  with  the  presumption  arising  under  the 
laws  of  South  Carolina  to  the  effect  that,  when 
freight  is  delivered  to  a  consignee  in  a  damaged 
condition  by  one  of  several  interstate  connecting 
carriers,  the  injury  or  damage  to  the  freight 
occurred  while  the  same  was  in  tiie  possession 
of  the  terminal  carrier  and  by  reason  of  its 
negligence. 

(3)  The  plaintiff  further  alleges  that  his  honor 
erred  in  granting  defendant's  motion  for  a  non- 
suit when  there  was  evidence  upon  every  ma- 
terial allegation  of  the  complaint  sufficient  to 
warrant  submitting  the  case  to  the  jury. 

James  S.  Vemer,  of  Columbia,  for  appel- 
lant. 

H.  N.  Edmunds,  of  Columbia,  for  respond- 
ent. 

GART,  a  X  This  is  an  action  for  dam- 
ages arising  out  of  injuries  to  oertaln  ani- 
mals, as  will  appear  by  reference  to  the  com- 
plaint, which,  together  with  the  testimony, 
the  grounds  of  the  motion  for  a  nonsuit,  and 
the  appellant's  exceptions  will  be  reported. 

The  first  question  that  wlU  be  considered 
is  whether  there  was  any  testimony  tending 
to  show  that  the  animals  were  injured  while 
in  the  possession  of  the  defendant 

There  is  no  direct  and  positive  testimony 
that  the  horses  were  Injured  while  being 
transported  by  the  defendant,  but  It  Is  sus- 
ceptible of  a  reasonable  inference  to  that  ef- 
fect Having  reached  this  conclusion,  the  ac- 
tion was  properly  brought  against  the  termi- 
nal Instead  of  the  Initial  carrier.  Atlantic  C 
Im  R.  Co.  v.  Glenn,  289  U.  S.  388,  36  Sup.  Ct. 
154,  60  L.  Ed.  344 ;  Georgie  y.  Blish  Milling 
Co.,  241  U.  S.  190,  36  Sup.  Ot  541,  60  L.  Ed. 
948. 

As  this  case  arose  under  the  Interstate 
Commerce  Law  (Act  Feb.  4,  1887,  c.  104,  24 
Stat  379),  it  is  unnecessary  to  construe  a 
similar  statute  of  this  state ;  it  being  appli- 
cable only  to  Intrastate  commerce. 

Reversed. 

HYDRICK,  WATTS,  ERASER,  and  GAGE, 
JJ.,  concur. 


(113  S.  C.  137) 

RIKARD  T.  MIDDLEBURG  MILLS. 
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(Supreme  Court  of  South  Carolina.     Dec.  22, 

1919.) 

Masteb  and  sebvant   ^s»286(3)  —  Whebb 

EVIDENCK   SHOWS  FArLtTBB  TO   PBOVIDB   SAFE 
PLACE,    NEGLIGENCE  IS   QUESTION   FOB  JUBT. 

Where  a  master  fails  to  provide  a  safe  place 
for  servant  to  work,  resulting  in  injury  to  the 
eervant  he  is  prima  facie  negligent,  and  ques- 
tion is  for  jury. 


Appeal  from  Common  Fleas  Circuit  Court 
of  Lexington  County ;  T.  J.  Mauldln,  Judge. 

Action  by  Elbert  L.  Rikard  against  the 
Mlddleburg  Mills.  Judgment  for  plain tlfT, 
and  defendant  appeals.    Affirmed. 

R.  B.  Herbert,  of  Columbia,  for  appellant 
Timmerman,  Graham  &  Callison,  of  Lex- 
ington, E.  L.  Asblll,  of  LeesvlUe,  and  Bar- 
rett Jones,  of  Batesburg,  for  respondent 

GARY,  C.  J.  This  is  an  action  for  dam- 
ages, on  account  of  personal  injuries  sus- 
tained by  the  plaintiff  through  the  wrongful 
acts  of  the  defendant 

The  first  and  second  paragraphs  of  the 
complaint  set  out  that* the  defendant  is  a 
corporation  under  the  laws  of  the  state  of 
South  Carolina,  and  the  plaintiff  a  resident 
of  Lexington  county.  Paragraphs  8  and  4 
are  as  follows: 

"(3)  That  on  or  about  February  12,  A.  D. 
1918,  the  plaintiff  herein,  Elbert  L.  Rikard,  was 
in  the  employ  of  the  defendant  herein,  and  as 
such  employ^  on  said  date  he  was  ordered  and 
directed  by  the  defendant  to  open  up  the  door 
of  the  warehouse  of  defendant  or  where  the  de- 
fendant kept  its  bales  of  cotton  and  get  out 
certain  bales  of  cotton  from  the  said  ware- 
house for  the  use  of  the  defendant  in  its  business 
in  th<e  manufacture  of  cloth ;  the  plaintiff  work- 
ing for  the  defendant  at  that  time  for  $13.50 
per  week.  This  plaintiff,  as  ordered  and  direct- 
ed by  the  defendant,  in  the  line  of  his  duty  as 
such  employ^  of  the  defendant,  went  to  the 
said  warehouse  of  the  defendant  as  directed  and 
opened  the  door  of  the  said  warehouse  as  was 
necessary  for  the  purpose  of  getting  the  bales 
of  cotton  as  ordered  and  directed  by  defendant ; 
he  going  to  the  proper  door  of  said  warehouse 
and  opening  the  same  to  get  the  said  bales  of 
cotton  out  of  said  warehouse.  When  the  plain- 
tiff opened  the  said  warehouse  door,  one  of  the 
bales  of  cotton  of  the  defendant,  which  had  been 
negligently,  insecurely,  dangerously,  carelessly, 
willfully,  and  wantonly  and  unsafely  stacked  by 
the  defendant  In  front  of  said  door  to  the  said 
warehouse,  slipped  and  fell  to  the  platform  on 
which  plaintiff  was  standing  in  front  of  said 
door  of  said  warehouse,  striking  this  plaintiff 
and  causing  him  to  lose  his  balance  and  fall 
or  leave  the  said  platform  to  the  ground  below, 
a  distance  of  10  or  12  feet  or  more,  plaintiff 
striking  the  ground  in  such  way  as  to  dislocate 
his  knee,  badly  twisting  the  ligaments  of  the 
said  knee  and  otherwise  injuring  the  said  knee 
and  the  body  and  the  nerves  of  this  plaintiff. 
That  it  was  the  duty  of  the  defendant,  Middle- 
burg  Mills,  to  protect  the  plaintiff  and  to  keep 
him  in  a  reasonably  safe  place  to  work. 

'*(4)  That  on  account  of  the  carelessness,  reck- 
nessness,  willfulness,  wantonness,  and  negligence 
of  the  defendant,  its  agents  and  servants  and 
employ^,  and  on  account  of  defendant's  fail- 
ure to  exercise  due  care  in  selecting  its  employes, 
agents,  and  servants  to  properly  and  safely 
stack  the  bale  of  cotton  which  fell  and  caused 
plaintiff  to  fall  and  be  injured,  it  having  selected 
negligent,  incompetent,  careless,  and  wanton 
agents,  servants,  and  employes  to  stack  the  said 
^  bale  of  cotton,  this  plaintiff  was  sever^y  and 
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permanently  injured  In  the  manner  stated  to  hia 
damage  in  the  sum  of  $20,000." 

The  answer  of  the  defendant  was  a  gen- 
eral denial,  contributory  n^ligence,  and  as- 
Bnmptlon  of  risk. 

There  was  testimony  tending  to  prore  the 
allegations  of  the  complaint. 

One  of  the  specifications  of  negligence  on 
the  part  of  the  defendant  was  that  It  failed 
to  provide  a  safe  place  for  the  plaintifT  to 
work.  As  we  have  already  stated,  there  was 
testimony  to  that  effect  And,  likewise,  that 
the  plaintiff  was  thereby  injured.  These 
facts  made  a  prima  fade  showing  of  negli- 
gence, and  such  Issue  was  properly  submit- 
ted to  the  Jury. 

The  case  of  Wood  v.  Victor  Manufactur- 
ing Co.,  66  S.  O.  482,  45  S.  E.  81,  shows  that 
the  defenses  of  contributory  negligence  and 
assumption  of  risk  were  also  properly  sub- 
mitted to  the  Jury. 

Affirmed. 

HXDRIOK,  WATTS,  FBASEB,  and 
GAGE^  JJ.«  concur. 


(113  S.  C.  147) 

STATE  Y.  GANDY.     (No.  10811.) 

(Supreme  Court  of  South  Carolina.     Dec.  22, 

1919.) 

1.  HOICICIDB  ^s»151(3)~DEFENDA2n'  HAS  BUB- 
DSN  OF  PBOVING  APPABENT  NECESSITT  FOB 
KnXINO  IN  SELF-DEFENSK. 

The  law  imposes  on  one  who  killed  another 
the  burden  of  proving,  not  that  the  necessity 
did  in  fact  exist,  but  that  the  circumstances 
were  such  as  to  warrant  a  man  of  ordinary 
reason  and  courage  in  concluding  that  it  did 
exist,  and  that  he  did  in  fact  so  believe. 

2.  Cbiminal  law  ^=s>822(8)— iNSTEucnoN  on 

BEUr- DEFENSE   NOT  lOSLEADINO. 

Part  of  instruction  on  self-defense,  "If  he 
has  shown  that,  he  is  required  to  go  further 
and  show  by  the  same  measure  of  proof  that 
the  necessity  did  then  and  there  exist  for  him 
to  take  the  life  of  the  deceased,"  held  not  mis- 
leading or  erroneous,  when  considered  in  con- 
nection with  the  remainder  of  the  instruction. 

Appeal  from  General  Sessions  Circuit  Court 
of  Darlington  County;   T.  S.  Sease,  Judge. 

Bud  Gandy  was  convicted  of  manslaughter, 
and  appeals.    Affirmed. 

E.  C.  Dennis,  of  Darlington,  for  appellant. 
J.  Monroe  Spears,  SoL,  of  Darlington,  for 
the  State. 


HXDRIC^  J.  On  indictment  for  murder, 
defendant  set  up  self-defense,  and  was  con- 
victed of  manslaughter. 

In  declaring  the  law  of  self-defense  to  the 
Jury,  after  saying  that  defendant  must  prove 
that  he  was  without  fault  in  bringing  on  the 
difficulty,  the  court  continued: 

"If  he  has  shown  that  by  the  preponderance 
of  the  testimony,  he  must  go  further  and  show 
that  any  man  of  ordinary  prudence  and  courage 
would  have  been  warranted  in  coming  to  the 
conclusion  that  the  necessity  did  then  and  there 
exist  to  take  Hfe,  to  save  himself  from  serious 
bodily  harm,  or  from  losing  his  own  life. 
//  ^0  has  ahotcn  ihai^  he  ia  required  to  go  fur- 
liter  and  show  hy  the  same  measure  of  proof 
that  the  neoessitif  did  then  and  there  emei  for 
him  to  take  the  life  of  the  deceased.  A  man 
may  act,  however,  from  appearance,  and  if  it 
turns  out,  if  the  appearances  are  such  that  a 
man  of  ordinary  courage,  firmness,  and  prudence 
would  have  been  justified  in  coming  to  the  con- 
clusion that  the  necessity  did  then  and  there 
exist  to  strike  to  save  himself  from  serious 
bodily  harm  or  death  that  would  be  sufficient, 
although  it  turned  out  afterwards  that  there 
was  no  actual  danger  present,  and  thiat  the 
necessity  to  strike  did  not  exist*' 

[1]  Exception  is  taken  to  the  words  Itali- 
cized, on  the  ground  that  the  court  thereby 
imposed  upon  defendant  a  i  greater  burden 
than  the  law  required.  The  law  Imposes  on 
a  defendant  the  burden  of  proving,  not  that 
the  necessity  did  in  fact  exist,  but  that  the 
circumstances  were  such  as  to  warrant  a  man 
of  ordinary  reason  and  courage  in  conclud- 
ing that  it  did  exist,  and  that  defendant  him- 
self did  in  fact  so  believe,  and  no  doubt  that 
is  really  what  the  court  Intended  to  say. 

[2]  Standing  alone,  the  instruction  com- 
plained of  would  be  erroneous;  but  when 
it  is  read  in  connection  with  the  preceding 
and  following  sentences,  we  are  satisfied  the 
jury  were  not  misled,  especially  when  it  Is 
considered  in  connection  with  what  immedi- 
ately follows  it,  in  which  the  jury  were  told 
that  defendant  had  the  right  to  act  upon  ap- 
pearances, and  if  they  were  such  that  a  man 
of  ordinary  prudence  and  courage  would 
have  been  justified  in  coming  to  the  conclu- 
sion th^t  the  necessity  did  exist,  that  was 
sufficient,  although  it  afterwards  turned  out 
that  it  did  not  in  fact  exist,  which  shows 
that  defendant  was  not  required  to  prove  the 
necessity  did  in  fact  exist,  but  only  that  it 
appeared  to  exist 

Judgment  affirmed. 

GARY,  C.  J.,  and  WATTS,  FRASER,  and 
GAGE,  J  J.,  concur. 
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CHESTERFIELD  GROCERY  00.  ▼.  BIRGH 
&  DONNEB  et  aJL     (No.  10303.) 

(Supreme  Court  of  South  Carolina.     Dec  22» 

1919.) 

Attachment  ^=9294  —  Coubt  vat  extend 
time  fob  filing  bond  bt  plaintiff  to 
claimant. 

In  an  attachment  action,  where  a  claim  was 
filed  by  a  third  person  and  plaintiff  inadver- 
tently and  through  excusable  neglect  failbd  to 
file  the  bond  required  by  Code  Civ.  Proc  1912, 
I  287,  within  ten  days  the  court  did  not  err, 
on  the  hearing  of  a  motion  for  an  order  re- 
leasing the  funds  attached,  plaintiff  upon  notice 
of  the  claimant's  motion  having  moved  for  an 
order  permitting  it  to  file  such  a  bond,  in  ex- 
tending the  time  within  which  the  plaiivtiff  could 
file  such  bond,  in  view  of  sections  225  and  443. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Chesterfield  County;  Edward  Mclven, 
Judge. 

Action  by  the  Chesterfield  Grocery  Com- 
pany against  Birch  &  Donner  and  others. 
li^om  an  order  extending  the  time  within 
which  the  plaintlflT  was  required  to  file  a 
bond,  the  defendants  appeal.    AfDrmed. 

The  order  referred  to  in  the  opinion  was 
as  follows: 

This  action  was  brought  by  the  Chesterfield 
Grocery  Company,  plaintiff,  against  Birch  & 
Donner  and  the  Merchants'  &  Farmers'  ^ank 
of  Cheraw,  S.  C,  defendants,  to  recover  of  the 
defendants  Birch  &  Donner  money,  demanded, 
and  at  the  time  of  the  issuing  of  the  summons 
a  warrant  of  attachment  was  procured,  attach- 
ing certain  funds  in  the  hands  of  the  Mer- 
chants' &  Farmers'  Bank  of  Cheraw,  S.  C,  as 
being  the  property  of  the  said  Birch  &  Donner. 

The  defendants  Birch  &  Donner  have  de- 
faulted in  answering,  but  the  National  Bank 
of  Charlottesville,  Va.,  by  consent  of.  attorneys 
for  the  plaintiff,  and  of  the  National  Bank  of 
Charlottesville,  was  made  a  party  to  the  action, 
and  filed  its  answer  claiming  the  money,  which 
had  been  attached,  in  the  hands  of  the  Mer- 
chants' &  Farmers'  Bank  of  Cheraw,  S.  C. 
The  plaintiff,  Chesterfield  Grocery  Company, 
through  its  attorneys,  inadvertently  overlooked 
filing  the  bond  as  provided  in  the  last  clause  of 
section  287  of  the  Code  of  Civil  Procedure. 
Immediately  after  the  lapse  of  the  ten  days  the 
defendant  National  Bank  of  Charlottesville,  Vs., 
served  notice  on  plaintiff's  attorneys  that  it 
would  move  before  me  on  the  2d  day  of  Janu- 
ary, 1919,  for  an  order  releasing  the  funds  at- 
tached in  this  proceeding  from  the  attachment, 
and  dirceting  the  Merchants'  &  Farmers'  Bank 
of  Cheraw,  the  present  custodian  of  the  funds, 
and  D.  P.  Douglass,  sheriff,  in  whose  name 
the  said  fund  is  held  in  said  bank,  to  pay  over 
the  said  money  unto  the  defendant  National 
Bank  of  Charlottesville,  Vs.,  on  the  ground 
that  no  bond  had  been  given  by  the  plaintiff,  as 
required  under  the  provisions  of  section  287  of 
the  Code.  Thereupon  the  plaintiff,  through  its 
attorneys,  served  notice  on  the  attorneys  for 
the  National  Bank  of  Charlottesville,  Va.,  that 


they  would  move  before  me  at  the  same  time 
and  place  for  an  order  permitting  the  plaintiff 
to  file  its  bond  in  favor  of  the  said  National 
Bank  of  Charlottesville,  Va.,  indemnifying  it 
in  the  above-entitled  cause  and  the  two  mo- 
tions came  on  to  be  held  before  me  jointiy. 
Both  parties  submitted  affidavits  which  will  be 
filed  with  the  record  as  a  basis  for  the  respec- 
tive motions.  Unquestionably  section  287  of  the 
Code  requires  that,  at  the  event  that  property 
which  has  been  attached  is  claimed  by  a  third 
person,  and  notice  of  such  claim  is  given  to 
the  attaching  creditor,  a  bond  is  required  to  be 
given  by  the  attaching  creditor  to  indemnify  the 
claimant  within  ten  days  from  such  notice,  and 
were  it  not  for  the  fact  that  this  motion  had 
been  noted  by  the  plaintiff  to  be  permitted  to 
file  the  bond  required  under  section  287  of  the 
Code,  subsequent  to  the  expiration  of  the  ten 
days,  the  claimant  would  have  been  entitled  to 
have  the  funds  released ;  but  section  225  of  the 
Code  permits  the  court  in  its  discretion  to  re- 
lieve a  party  from  his  mistake,  inadvertence, 
surprise,  or  excusable  neglect,  and  section  443 
of  the  Code  provides  that  the  time  within  whicB 
any  proceeding  in  an  action  must  be  had  after 
its  commencement,  except  the  time  within  which 
an  appeal  must  be  taken,  may  be  enlarged  upon 
an  affidavit  showing  grounds  thereof  by  a  judge 
of  the  circuit  court.  Here  the  plaintiff  has  pre- 
sented affidavits  showing  sufficient  grounds  for 
the  enlargement  of  the  time  provided  in  section 
287  for  the  filing  of  the  bond,  and  I  am  satis- 
fied that  the  failure  to  file  the  bond  was  in  mere 
inadvertence  and  excusable  neglect,  and  that 
the  notes  of  justice  would  be  best  subserved  by 
permitting  the  plaintiff  to  iSle  the  bond  at  this 
time.  For  these  reasons  the  motion  of  plaintiff 
to  be  allowed  to  file  the  bond  should  be  grant- 
ed, and  the  motion  of  the  defendant  National 
Bank  of  Charlottesville,  Va.,  should  be  denied. 

It  was  argued  before  me  that  the  court  is 
without  power  to  extend  or  enlarge  the  time 
for  the  filing  of  this  bond.  This  would  be 
true  if  it  involved  a  jurisdictional  question,  as, 
for  instance,  the  execution  and  filing  of  the 
bond  to  procure  a  warrant  of  attachment  upon 
which  depended  acquiring  jurisdiction  of  the 
person  or  property  of  the  defendant.  No  ju- 
risdictional question  is  involved  in  this  motion. 
Jurisdiction  of  the  defendant  Birch  &  Donner 
was  acquired  by  the  proper  and  regular  issu- 
ance of  the  attachment,  and  a  jurisdiction  of 
the  Bank  of  CharlottesviUe  was  acquired  by  its 
voluntary  appearance,  asking  that  it  be  made 
a  party,  requiring  an  ord^r  to  that  effect  and 
filing  its  answer. 

The  court  thereupon  had  jurisdiction  of  the 
defendants  and  of  the  money  which  had  been 
attached,  and  the  failure  to  execute  and  file 
the  bond  required  by  section  287  is  dearly  with- 
in the  terms  and  intent  of  sections  225  and 
443  of  the  Code,  and  have  discretion  to  en- 
large this  time  to  allow  the  bond  to  be  filed 
nunc  pro  tunc,  and  feeling  that  the  ends  of 
justice  would  be  best  subserved  by  so  ex- 
tending the  time  and  allowing  the  bond  to  be 
now  filed. 

It  is  ordered,  adjudged,  and  decreed  that  the 
plaintiff,  Chesterfield  Grocery  Company,  do 
within  five  days  from  the  date  of  this  order 
file  with  the  clerk  of  court  for  Chesterfield 
county  the  bond  required  by  section  287  of  the 
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Code,  to  the  effect  that  if  the  defendant  Na-  r 
tional  Bank  of  Gharlottesyille,  Va.,  recover 
judgment  or  the  attachment  be  set  aside  by  or- 
der of  the  court,  the  plaintiff  will  pay  all  costs 
that  may  be  awarded  to  said  defendant  and  all 
damages  which  it  may  sustain  by  reason  of  the 
attachment  not  exceeding  the  sum  of  $500. 

C.  L.  Prince,  of  CSieraw,  for  appellants. 
Pollock  &  Pegues,  of  Cheraw,  for  respond- 
ent 

GARY,  C.  J.  The  only  question  raised  by 
the  exceptions  is  whether  there  was  error 
on  the  part  of  his  honor,  the  circuit  Judge, 
in  extending  the  time  within  which  the  plain- 
tiff was  required  to  file  the  bond  required  by 
section  287  of  the  Code  of  Civil  Procedure. 

The  facts  are  fully  stated  in  the  order 
made  by  his  honor,  the  circuit  Judge,  which 
is  affirmed  for  the  reasons  therein  stated. 

Affirmed. 

HYI>RICK,  WATTS,  FHASEB,  and 
GAOB,  JJ.,  concur. 


(118  S.  C.  109) 

BAXLEY  ▼.  BABNWELL  LUMBEB  GO. 

(No.  10300.) 

(Supreme  Court  of  South  Carolina.  .Dec  22, 

1919.) 

1.  Tbespass  ^s»52  ^  Daicaoes  fob  oitttiito 
tiicbeb  not  likitbd  to  stuicfaqb  yalxtx. 

Where  lumber  company  without  owner's 
consent  cut  and  removed  timber  which  owner 
had  refused  to  sell  and  was  keeping  for  plan- 
tation uses,  owner's  measure  of  actual  damag- 
es was  the  damage  to  the  plantation,  and  was 
not  limited  to  the  stumpage  value  of  timber 
cut. 

2.  Tbespass  ^=»61  —  Statute  authobizino 
tbeble  damages  not  appuoable  to  tdc- 

BEB  CUTTZNO. 

Where  lumber  company  without  owner's 
consent  cut  and  removed  timber  which  owner 
had  refused  to  sell  and  was  keeping  for  plan- 
tation uses,  the  amount  of  owner's  damages  in 
action  for  malicious  trespass  was  not  arrived 
at  by  ascertaining  actual  damages  and  trebling 
amount  thereof  under  Civ.  Ck)de  1912,  §  4069; 
such  statute  not  being  applicable  to  such  an 
action,  but  applying  only  to  forcible  entry  and 
detainer  cases. 

3.  Tbespass  ^s»56  —  Punitive  damages  bs- 
covebablb  fob  cutting  of  timbeb  with 

NOTICE   OF    owner's    OBJECTION. 

If  lumber  company's  agents  continued  to 
cut  and  remove  plaintiff's  timber  after  notice 
that  they  were  cutting  on  her  land  against 
her  objection,  the  company  would  be  liable  for 
punitive  damages. 

Appeal  from  Common  IHeas  Circuit  Ck>urt 
of  Barnwell  Coimty ;  Edward  Mclver,  Judge. 


Action  by  Fannie  Bazley  against  the  Bam- 
well  Lumber  Company.  Judgment  for  plain- 
tiff,  and  defendant  appeals.    Affirmed. 

Defendant's  second,  flftih,  and  sixth  ex- 
ceptions were  as  follows: 

■ 

(2)  That  the  court  erred  in  allowing  the  wit- 
ness W.  H.  Baxley  to  testify  over  the  objection 
of  the  defendant's  attorney  as  to  what  the 
damage  to  the  place  amounted  to,  whereas  the 
court  should  have  confined  the  damage  to  the 
stumpage  value  of  trees  cut. 

(5)  That  the  court  erred  in  charging  the 
jury  that  they  could  '*take  into  consideration 
the  damage  done  to  the  entire  place"  by  rea- 
son of  such  cutting. 

(6)  That  the  court  erred  in  charging  the  jury 
on  the  question  of  punitive  damages,  and  defin- 
ing to  the  jury  what  constituted  a  case  where 
punitive  damages  would  lie,  because  under  the 
pleadings  and  under  section  4069  of  the  Code 
there  is  ample  relief  for  a  case  of  trespass,  and 
the  Court  should  have  charged  the  jury  to  find 
the  actual  damages;  that  is,  the  stumpage 
value  of  the  said  trees  so  cut.  Then  triple 
damages  would  have  followed  as  a  matter  of 
course. 

A.  H.  Ninesteen,  of  Blackville,  for  appel- 
lant.    ' 

Harley  &  Blatt,  of  Barnwell,  for  respond- 
ent. 

HYDBICK,  J.  Plaintiff  recovered  judg- 
ment against  defendant  for  malicious  tres- 
pass upon  her  land  and  cutting  and  removing 
timber  therefrom.  Defendant  admitted  the 
trespass,  but  denied  that  it  was  willful  or 
malicious,  and  contended  that  it  was  done 
under  the  honest  belief  that  the  timber  was 
on  its  own  lands;  therefore  defendant  de- 
nied liability  for  anything  more  than  the  ac- 
tual damages,  which  it  offered  to  pay. 

There  was  evidence  that  defendant's  agents 
continued  to  cut  and  remove  the  timber  from 
plalntiir^  land  after  they  had  been  told  that 
they  were  cutting  on  her  land,  and  that  she 
would  not  sell  the  timber,  but  wanted  to 
keep  it  for  plantation  uses  and  as  a  wind- 
break to  her  place. 

[1]  Defendant  is  wrong  in  its  contoition 
that  the  measure  of  the  actual  damages  was 
the  stumpage  value  of  the  timber  cut  That 
might  be  so  in  a  case  where  the  timber  had 
only  a  commercial  value,  but  not  necessarily 
so  even  in  such  a  case,  for  the  owner  might 
not  want  to  sell  it  at  alL  But  in  this  case 
the  proof  showed  that  plaintiff  had  refused 
to  sell  the  timber,  and  was  keeping  it  for 
plantation  uses,  and  that  its  destruction  dam- 
aged the  value  of  her  plantation.  Therefore 
the  court  properly  refused  to  limit  plaintiff's 
evidence  of  damage  to  the  stumpage  value 
of  the  timber  cut. 

[2]  Defendant  Is  also  wrong  in  its  conten- 
tion that  section  4069,  voL  1,  Civil  Code  1912. 
is  applicable  to  this  case.  That  section  is 
applicable  only  in  cases  of  forcible  entry 
and  detainer. 
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[3]  There  was  no  error  in  tbe  charge  that, 
if  defendant's  agents  continued  to  cat  and 
remove  plaintiff's  timber  after  notice  that 
they  were  catting  on  her  land  against  her 
objection,  defendant  would  be  liable  for  pnni- 
tive  damages. 

Judgment  affirmed. 

GARY,  C.  J.,  and  WATTS,  PRASBB,  and 
GAGE,  JJ.,  concur. 
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STATE  V.  JONES.    (No.  10307.) 

(Supreme  Court  of  South  Carolina.    Dec.  22, 

1919.) 

HoMiciDB  ^=>12,  112(5)— Intent  and  malice 

BAS  PLEA  OF  SELF-DEFENSE. 

If  the  lives  of  two  men  have  been  threaten- 
ed each  by  the  other,  and  one  man  went  where 
he  knew  the  other  was  going  to  be  with  the 
intent  to  do  him  harm,  there  would  be  ez- 
preaa  malice  in  his  very  act  of  going  there,  and 
he  cannot  set  up  self-defense,  but  a  tiireatened 
person  may  go  about  his  ordinary  business  in 
daily  life  without  losing  his  right  to  set  up 
such  defense. 

Appeal  from  General  Sessions  Circuit  Court 
of  Aiken  County ;  H.  S.  Rice,  Judlge. 

Shnler  Jones  was  oonyicted  of  murder,  and 
appeals.    Affirmed. 

T.  G.  Croft  and  D.  W.  Gaston,  Jr.,  both  of 
Aiken,  for  appellant. 

Bobt.  L.  Gunter,  Sol.,  and  J.  B.  Stansfleld, 
both  of  Aiken,  for  the  State. 

WATTS,  J.  The  defendant  was  Indicted, 
tried,  and  convicted  of  murder,  with  a  recom- 
mendation to  mercy,  at  the  May  term  of 
Ck>urt,  1919,  for  Aiken  county,  before  Judge 
Rice  and  a  Jury.  After  sentence  defendant 
appeals.  The  appeal  complains  of  error  on 
the  part  of  the  circuit  Judge  in  his  supple- 
mentary Instructions  when  the  Jury  requested 
further  instruction. 

The  instruction  complained  of  is  this : 


•«i 


'Foremen:  Some  of  the  jury  did  not  under- 
stand the  cliarge  in  case  of  self-defense,  where 
each  was  carrying  a  gun. 

''The  Court:  If  the  lives  of  two  men  had 
been  threatened,  each  by  the  other,  and'  one 
man  went  where  he  knew  another  was  going 
to  be,  and  he  went  there  with  the  intent  and 


purpose  in  his  heart  to  do  harm  or  injury  to 
the  other,  then  there  would  be  express  malice 
in  his  very  act  of  going  there;  or,  if  two  men, 
each  having  threatened  the  other,  both  go  to 
the  point  where  they  know  the  other  is  going 
to  be,  or  have  reason  to  believe  the  other  is 
going  to  be,  and  a  fight  ensues,  then  neither 
can  set  up,  or  rather  I  should  say  this,  that 
would  indicate  express  malice  on  the  part  of 
both  of  them,  because,  if  a  man  goes  where  he 
knows  another  is  going  to  be,  and  he  goes  there 
for  the  purpose  of  meeting  the  other  and  to 
do  him  harm  or  injury,  and  if  he  knows  that 
his  going  there  is  liable  to  bring  on  a  difficulty, 
and  he  goes  there  and  brings  about  the  dif- 
ficulty in  that  way,  he  cannot  set  up  self-de- 
fense; or  if  two  men  engage  in  mutual  combat 
designedly,  and  they  both  go  to  this  place  with 
the  intention  of  meeting  the  other  and  doing 
him  harm  or  injury,  and  they  meet  and  fight, 
and  one  is  killed,  Bfr.  Foreman  and  gentie- 
men,  he  cannot  set  up  self-defense.  In  a 
case  of  that  kind,  he  brought  on  the  difficulty, 
and  cannot  be  said  to  be  without  fault  in  bring- 
ing on  the  difficulty. 

"Mr.  Gaston:  I  .would  ask  your  honor  to 
charge  the  jury  that,  where  one  threatens  an- 
other, the  other  has  not  got  to  stay  at  home 
in  order  to  keep  from  seeing  the  man  that 
makes  the  threats.  He  can  go  about  his  own 
business. 

'*The  Court:  No,  sir;  that  is  correct,  gentle- 
men of  the  jury,  and  I  charge  you  that;  in  oth- 
er words,  a  man  does  not  have  to  go  and  stay 
in  the  house  and  shut  himself  up  because  an- 
other has  threatened  him.  He  can  go  about 
his  ordinary  business.  He  is  not  bound  to  go 
and  shut  himself  up  in  a  room  or  anywhere 
else  to  prevent  meeting  the  other  person;  in 
other  words,  because  a  man  threatened  me  or 
you,  you  would  not  have  to  shut  yourself  up, 
but  could  go  about  your  ordinary  business  and 
daily  life.'* 

The  exceptions  are  all  overruled.  There  la 
no  complaint  that  his  honor  committed  any 
error  in  his  general  charge,  but  only  in  his 
supplementary  instructions. 

The  appellant  was  not  in  any  manner  prej« 
udiced  by  his  honor's  charge.  His  honor 
charged  the  law  correctly  under  the  author- 
ity of  the  State  ▼.  Merriman,  34  S.  C.  24,  14 
S.  Bl  394;  State  v.  Cobb,  66  S.  C.  824,  43  S.  XL 
654,  95  Am.  St  Rep.  801;  State  y.  Thrailklll, 
71  S.  C.  144,  50  S.  E.  561 ;  State  v.  Emerson, 
78  S.  C.  86,  58  S.  E.  974;  State  ▼.  Hanahan, 
111  S.  C.  58,  96  S.  B.  667. 

Exceptions  overruled. 

Judlgment  a£Birmed» 

GARY,  C.  J.,  and  HYDRICK,  FRASER, 
and  GAGES,  J  J.,  concur. 
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STATE  V.  DOUGLAS  ct  aL    (No.  10296.) 

(Sapreme  Court  of  South  Carolina.     Dec.  22, 

1919.) 

1.  Homicide  ^=>169(4)— Evidence  of  cibcuic- 
stances  showing  gonspibaoy  of  deceased 

TO    STEAL    defendant's    DAUGHTER    ADMIS- 
SIBLE. I 

In  a  prosecution  for  homicide,  where  the 
theory  of  the  defense  was  that  ^ere  was  a 
conspiracy  between  deceased  and  another  to 
steal  the  infant  daughter  of  defendant  for  the 
purpose  of  marriage  without  defendant's  con- 
sent, the  court  erred  in  not  permitting  defend- 
ant to  introduce  evidence  to  show  that  there 
was  such  a  conspiracy,  being  admissible  as  tend- 
ing to  show  who  brought  on  the  difficulty  and 
the  mental  attitude  of  the  parties  one  to  the 
other  and  to  throw  light  on  the  general  circum- 
stances. 

2.  HoMioiDK  ^=»122— Father  and  brother 

ABE  JUSTIFIED  IN  PREVENTINQ  ELOPEMENT  OF 
GIRL  UNDER  AGE. 

Where  one  was  engaged  in  carrying  out  an 
unlawful  act  by  prearrangement  and  design  on 
his  part  acting  in  concert  with  others  in  going 
to  the  house  of  another,  or  near  it,  after  dark, 
for  the  purpose  of  assisting  in  the  elopement 
of  a  girl  under  18  years  of  age  for  the  purpose 
of  marrying  her  to  a  man  objectionable  to  the 
father  and  without  his  consent,  the  girl's  father 
and  brother  were  clearly  within  their  rights  in 
going  out  of  the  house  to  stop  it  and  prevent 
its  accomplishment. 

8.  Homicide  «s>110,  122,  272— Father  and 
brother  in  preventing  elopement  of  girl 
under  age  have  right  of  self-defense. 

The  father  and  brother  of  a  girl  under  18 
years  of  age  had  the  right  to  prevent  the  elope- 
ment of  such  girl,  and,  if  assaulted  by  a  stranger 
engaged  in  assisting  in  the  elopement,  had  the 
right  to  protect  themselves  and  to  protect  each 
other,  and  it  was  for  the  jury  to  say  whether 
deceased  stranger  was  there  by  preconceived 
agreement  with  others  to  assist  in  an  unlawful 
act. 

4.  Homicide  ^=»122— Father  has  right  to 
kill  in  defense  of  son. 

If  a  son  was  without  fault  in  bringing  on  a 
difficulty  and  was  assaulted  under  such  circum- 
stances as  would  justify  a  person  of  ordinary 
prudence  and  reason  into  believing  he  was  in 
ioimediate  danger  of  loss  of  life  or  receiving 
serious  bodily  harm,  from  which  he  had  no  prob- 
able means  of  escape  by  retreat  or  otherwise, 
his  father  had  the  right  to  take  life  to  protect 
him,  and  under  similar  circumstances  the  son 
could  kill  to  protect  his  father. 

5.  Criminal  law  ^=»561(2)— Accused  enti- 
tled to  every  reasonable  doubt. 

One  being  prosecuted  for  homicide  Is  enti- 
tled to  every  reasonable  doubt  in  the  whole  case. 

6.  Criminal  law  ^=>850— Putting  witness 
IN  charge  of  jury  improper. 

Although  it  might  not  be  prejudicial  error 
in  a  criminal  prosecution  to  put  a  witness  in 
charge  of  the  jury,  such  practice  is  not  to  be 
commended. 


7.  Criminal  law  C=»688(1)— Trial  of  sel- 
ont  must  be  free  t&ou  wrong  doing. 
In  the  trial  of  a  cause  involving  human 
life,  or  any  other  felony,  the  trial  should  be 
conducted  in  a  manner  free  from  wrongdoing 
or  even  a  suspicion  of  wrongdoing. 

Appeal  from  General  Sessions  Circuit 
Court  of  Orangeburg  County;  L  W.  Bow- 
man, Judge. 

Elijah  Douglas  and  Otis  Douglas  were  re- 
spectively convicted  of  murder  and  man- 
slaughter, and  appeaL    Reversed. 

Wolfe  &  Berry  and  Brantley  &  Z^gler,  all 
of  Orangeburg,  for  appellants. 

E.  C.  Mann,  Sol.,  of  St  Matthews,  and  A.  H. 
Moss  and  T.  M.  Baysor,  both  of  Orangeburg, 
for  the  State. 

WATTS,  J.  The  defendants  were  indicted 
for  murder  and  tried  before  Judge  Bowman 
and  a  Jury  at  the  May  term  of  the  court, 
1919,  for  Orangeburg  county..  The  trial  re- 
sulted In  a  verdict  of  guilty  with  recommen- 
dation to  mercy  as  to  £2Ujah  Douglas,  and 
guilty  of  manslaughter  as  to  Otis  Douglas. 

[1]  After  sentence  both  appealed.  The  ex- 
ceptions, 11  in  number,  raise  four  questions: 
Blrst,  exclusion  of  competent  testimony.  The 
appellants  Impute  error  in  excluding  the  evi- 
dence of  Donnie  Barrs  offered  on  the  part  of 
the  defendants.  The  theory  of  the  defense 
was  there  was  a  conspiracy  between  Sanford 
and  Segrest  to  "stear*  the  daughter  of  Doug- 
las for  the  purpose  of  marriage.  The  evi- 
dence shows  this  daughter  was  under  18 
years  of  age,  and  should  have  obtained  the 
consent  of  her  father  to  marry,  and  was  not 
entitled  to  obtain  a  marriage  license  without 
his  consent  The  defendants  had  the  right  to 
have  the  evidence  of  this  witness,  in  order 
that  the  Jury  might  determine  the  question 
as  to  who  brought  on  the  difficulty,  and 
whether  or  not  the  defendants  were  without 
fault  in  bringing  it  on,  and  to  the  mental  at- 
titude of  the  parties  one  to  the  other,  and  to 
throw  light  on  the  general  circumstances  sur- 
rounding the  killing,  as  to  whether  or  not 
the  deceased  was  engaged  in  a  consi^racy 
and  acting  in  concert  with  Sanford,  by  a  pre- 
arranged plan,  to  take  the  daughter  of  Doug- 
las away  from  her  father's  home  in  order 
that  she  might  marry  a  man  whom  her  father 
objected  to,  and  to  ascertain  whether  the  de- 
ceased was  casually  or  designedly  at  the 
place  where  the  difficulty  occurred,  whether 
he  Just  happened  to  be  there,  or  whether  he 
was  there  by  prearrangement,  all  of  which 
the  defendants  were  entitled  to  have  before 
the  Jury,  to  throw  light  on  the  general  cir- 
cumstances surrounding  the  circumstances. 

[2]  If  the  deceased  was  engaged  in  carrying 
out  an  unlawful  act  by  prearrangement  and 
design  6n  his  pait,  acting  in  concert  with  the 
others,  going  to  the  house,  or  near  it  after 
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dark,  for  tbe  purpose  of  aBslsting  in  the 
elopement  of  the  daughter,  under  18  years  of 
age,  for  the  purpose  of  marrying  her  to  a 
man  objectionable  to  the  father  and  without 
his  consent,  then  the  father  and  son  were 
clearly  within  their  rights  In  going  out  to 
stop  it  and  prevent  its  accomplishment  It 
was  for  the  jtiry  to  say  whether  the  defend- 
ants went  out  for  this  purpose  and  whether 
or  not  the  deceased  stopped  them  or  obstruct- 
ed them.  The  evidence  shows  deceased  was 
beating  the  son. 

[3]  From  all  the  evidence  in  the  case  no 
other  inference  can  be  drawn ;  that  they  did 
not  meet  by  accident.  It  was  for.the  Jury  to 
say  whether  or  not  the  deceased  was  not 
there  by  a  preconceived  agreement  with  an- 
other or  others,  to  assist  in  an  unlawful  act. 
If  the  son  went  out  to  prevent  his  sister  from 
eloping,  and  not  a  raise  a  row,  then  he  was 
acting  within  his  rights.  If  he  was  obetmct- 
ed  or  stopped  by  the  deceased,  then  it  could 
not  be  inferred  that  he  brought  on  the  diffi- 
culty. He  was  engaged  in  a  lawful  act,  and 
if  deceased  was  there  by  a  preconceived 
agreement,  to  assist  In  participating  in  an 
unlawful  act,  he  had  no  right  to  obstruct  or 
stop  the  defendants  or  either  of  them.  Both 
defendants,  father  and  son,  had  the  right  to 
prevent  the  elopement  of' daughter  and  sis- 
ter, and  were  not  to  be  prevented  by  stran- 
gers engaged  in  an  unlawful  act,  and,  if  ei- 
ther wef e  assaulted  under  the  circumstances^ 
they  had  the  right  to  protect  themselves  and 
to  protect  each  other.  This  exception  Is  sus- 
tained. 

The  second  group  of  exceptions  complain  of 
errpneous  instructions  to  the  jury,  and  third 
of  refusal  to  charge  certain  written  requests. 

[4,6]  The  requests  refused  should  have 
been  charged.  The  jury  were  clearly  entitled 
to  consider  the  plea  of  self-defense.  If  Doug- 
las shot  in  defense  of  his  son,  it  is  within  the 
province  of  the  Jury  to  pass  on  that  A  fa- 
ther or  son  has  the  right  to  protect  each  oth- 
er. If  the  son  was  without  fault  in  bringing 
on  the  difficulty,  and  was  assaulted  under 
such  drcumatances  as  would  Justify  a  per- 
son of  ordinary  prudence  and  reason  in  be- 
lieving he  was  in  immediate  danger  of  loss 
of  life,  or  receiving  serious  bodily  harm,  from 
which  he  had  no  probable  means  of  escape 
by  retreat  or  otherwise,  then,  under  circum- 
stances of  this  sort,  he  has  a  right  to  take 
life.  And  under  similar  circumstances  the 
son  can  kill  to  protect  his  father.  The  de- 
fendants were  entitled  to  every  reasonable 
doubt  on  the  whole  case,  and  the  requests 
embodied  this  principle,  and  requests  to 
charge  were  not  covered  by  his  honor's  gen- 
eral charge.    These  exceptions  are  sustained. 

[6]  The  four  group  of  exceptions  complain 
of  error  In  failure  to  grant  new  trial  because 
of  improper  conduct  with  the  jury.  We  can- 
not say  under  all  the  facts,  as  brought  out,  I 
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thajt  his  honor  was  In  error,  or  that  putting 
the  witness  in  charge  of  the  Jury  in  this  par- 
ticular case  was  prejudicial  to  the  defend- 
ants, but  such  practice  generally  is  not  to  be 
commended,  but  to  be  condeomed. 

[7]  In  the  trial  of  a  cause  involving  human 
life  or  any  other  f^ony  the  trial  should  be 
conducted  In  a  manner  free  from  wrongdoing, 
or  even  a  suspicion  of  wrongdoing.  This  gen- 
eral rule  should  prevalL  In  this  case  the  ex- 
ceptions are  overruled. 

Judgment  reversed. 

GABT,  G.  J.,  and  GAGE,  J.,  concur. 

HYDRICK,  J.  I  concur  in  the  result  The 
first  exertion  should  be  sustained  and  the 
eleventh  should  be  overruled,  and  I  think  all 
the  other  exceptions  should  be  overruled,  be- 
cause, when  considered  as  a  whole,  there  was 
no  error  in  the  charge  which  was  prejudicial 
to  appellants.  Some  of  the  requests  were 
properly  refused  because  they  were  faulty  in 
statement  of  the  law;  others  merely  restat- 
ed, in  different  words,  propositions  that  had 
been  given  in  requests  that  had  been  charged, 
or  in  the  general  charge,  and  they  were  prop- 
erly refused,  on  the  ground,  stated  by  the 
court,  that  giving  them  would  tend  to  confuse 
the  Jury. 

FBASBR,  J.,  concurs. 


(112  S.  a  479) 

HARBY  T.  JENNINGS,  Mayor,  et  aL 

(No.  95.) 

(Supreme  Oourt  of  South  Carolina.    Aug.  2K, 

1919.) 

1.  MUIVIOIPAJi  COBPOBATIONS  ^=s>918(l)— PUK- 
OHABE  or  UTXLXTT  PLANT  '"UPON  A  HAJOBITT 
OF  THS  ELB0T0B6*'  APPUXS  TO  A0TT7AI«  VOT- 
BBS. 

Act  Feb.  11,  1918  (80  St.  at  Large,  p.  801) 
f  1,  providing  that  no  purchase  or  construction 
of  public  utlhty  shall  be  made  except  ''upon  a 
majority  of  the  electors,"  does  not  require  a 
majority  of  the  qualified  Sectors  to  vote  in 
favor  of  purchase  or  construction  of  lightiag 
plant  before  bonds  can  issue  therefor;  a  vote 
in  favor  of  construction  or  purchase  by  a  ma- 
jority of  the  qualified  voters  who  voted  at  the 
election  being  sufficient  in  view  of  Omst.  art. 
8,15. 

2.  Municipal  oobpobations  «=s>918(2)  — 
Board  or  comkissionebs  or  public  wobks 

ABOLISHED  BT  STATUTE. 

In  submitting  to  electors  of  city  of  Sumter 
question  of  issuing  bonds  for  construction  or 
purchase  of  lighting  plant,  it  was  not  necessary 
to  have  electors  vote  for  commissioners  of  pub- 
lic works,  since  Act  Feb.  27,  1913  (28  St.  at 
Large,  p.  208),  abolished  said  board  by  repealing 
Civ.  Code  1912,  §  3016,  in  so  far  as  said  city  is 
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concerned,  and  devolyes  duties  of  said  bpard  ]  and  of  leaying  to  the  cities  and  towns  the  same 


upon  city  council. 

3.  Municipal  cobfosationb  ^=»918(2),  92a— 
Time  fob  matxtbitt  of  bonds  need  not  be 
stated  in  bonds  nob  detebmined  bt  ei^o- 

TION. 

Under  Civ.  Code  1912,  SS  3015^  3050,  and 
Act  Feb.  11,  1918  (30  St.  at  Large,  p.  801),  it 
was  not  necessary  that  petition,  election  to  de- 
termine question  of  issuing  bonds  for  purchase 
or  construction  of  lighting  plant  in  city  of  Sum- 
ter, and  bonds  when  issued  should  provide  that 
bonds  should. only  mature  at  expiration  of  40 
years. 

4.  MunicifaIj  cobpobations  ^=»907— Stat- 
ute   BEFEALS   PBIOB   INCONSISTENT   STATUTE 

mCITINO  TIME  FOB  ICATUBITT  OF  BONDS. 

Since  Act  Feb.  11,  1918  (30  St  at  Large,  p. 
801),  as  to  submission  of  question  of  purchase 
or  construction  of  a  public  utility  by  a  city  or 
town,  contains  no  provision  specifying  the  time 
limit  for  the  maturity  of  bonds,  the  provision  of 
Civ.  Code  1912,  §  8015,  establishing  a  40-year 
limit  for  such  maturity,  is  inconsistent,  and 
must  be  regarded  as  repealed. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Sumter  County;    John  S.  Wilson,  Judge. 

Action  by  A.  S.  Harby  against  L.  D.  Jen- 
nings, Mayor,  and  others.  Judgment  for  de- 
fendants,  and  plaintiff   appeals.     Affirmed. 

The  following  opini<Mi  .was  delivered  by 
Judge  Wilson  in  the  circuit  court : 

This  matter  was  heard  by  me  at  chambers 
with  the  consent  of  all  parties.  The  pleadings 
are  verified,  and,  as  the  answer  admits  all  the 
allegations  of  fact  in  the  complaint,  there  only 
remain  to  be  decided  the  questions  of  law  aris- 
ing therefrom. 

Three  questions  are  raised  by  the  pleadings, 
and,  briefly,  they  are  as  follows:  (a)  Whether 
or  not  the  petition,  the  election,  and  the  bonds 
when  issued  should  necessarily  provide  that  the 
said  bonds  should  only  mature  at  the  expiration 
of  40  years;  (b)  whether  or  not  it  was  neces- 
sary to  have  voted  for  commissioners  of  public 
works  at  the  time  the  question  of  issuing  the 
bonds  was  voted  on;  (c)  whether  it  required  a 
majority  of  the  qualified  electors  of  the  city  to 
vote  in  favor  of  the  purchase  of  the  lighting 
plant  before  bonds  could  be  issued  therefor. 

As  the  first  question  above  indicated  has 
given  the  court  the  most  concern,  the  said  ques- 
tions will  be  considered  in  an  inverse  order. 

[I]  (c)  Whether  it  required  a  majority  of  the 
qualified  electors  of  the  city  to  vote  in  favor  of 
the  purchase  of  the  lighting  plant,  before  bonds 
could  be  issued  therefor.  This  question  arises 
from  the  peculiar  wording  of  the  first  proviso  in 
section  1  of  Act  No.  463  of  the  Acts  of  1918, 
said  proviso  being  as  follows:  "Provided,  that 
the  question  of  such  purchase  or  establishment 
shall  be  submitted  to  an  election,  and  no  such 
purchase  or  construction  shall  be  made  except 
upon  a  majority  of  the  electors  of  such  cities 
or  towns  who  are  qualified  to  vote  on  the  bonded 
indebtedness  of  said  cities  or  towns."  This  act 
has  the  apparent  intention  of  providing  by  leg- 
islation for  the  construction  or  purchase  of  cer- 
tain public  utilities,  including  lighting  plants, 


freedom  in  determining  the  details  connected 
with  the  said  construction  and  purdiase  as  is 
contemplated  in  the  ninth  proviso  of  paragraph 
7  of  article  8,  of  the  Constitution,  when  read 
in  connection  with  paragraph  5  of  said  article. 
In  fact,  the  proviso  above  quoted  appears  to  be 
a  verbatim  quotation  from  paragraph  5  of  arti- 
cle 8,  with  the  exception  that  the  word  '^^^ote" 
is  omitted  from  the  act.  The  proviso  of  the 
act  above  quoted  is  capable  of  only  two  con- 
structions. It  either  means  that  such  construc- 
tion or  purchase  cannot  be  made  except  upon 
the  vote  of  a  majority  of  the  qualified  electors 
of  the  city  voting  in  favor  thereof,  or  it  means 
that  such  construction  or  purdiase  cannot  be 
made  except  upon  a  majority  vote  of  the  quali- 
fied electors.  To  give  this  proviso  the  former 
construction  would  make  it  hostile  to  said  par- 
agraph five  of  article  8  of  the  Constitution; 
while  to  give  it  the  latter  construction  harmo- 
nizes it  with  said  paragraph  by  virtue  of  which 
it  appears  to  have  been  passed.  I  therefore 
hold  that,  since  a  majority  of  the  qnalified  elec- 
tors who  voted  at  said  election  voted  in  favor 
of  the  construction  or  purchase,  this  ground 
submitted  by  the  plaintiff  cannot  be  sustained. 
15  Cyc  388. 

[2]  (b)  Whether  or  not  it  was  necessary  to 
have  voted  for  commissioners  of  public  works 
at  the  time  the  question  of  issuing  the  bonds  was 
voted  on.  It  appears  that  the  city  of  Sumter 
had  a  board  of  commissioners  of  public  works, 
for  the  Legislature  in  1913,  by  Act  No.  142» 
provides  as  follows:  "Be  it  enacted  by  the 
General  Assembly  of  the  state  of  South  Caro- 
lina, that  the  board  of  commissioners'  of  public 
works  in  and  for  the  city  of  Sumter  be,  and 
the  same  is  hereby,  abolished,  and  the  duties 
heretofore  imposed  by  law  upon  said  board  are 
hereby  devolved  upon  the  council  of  the  city  of 
Sumter."  Then  follows  a  repealing  clause. 
This  act  clearly  abolishes  the  said  board  in  so 
far  as  the  city  of  Sumter  is  concerned,  and  de- 
volves the  duties  of  such  a  board  upon  the  city 
coundL  This  repeals  the  provisions  of  sectiban 
3016  of  the  C!ode  in  so  far  as  Sumter  is  con- 
cerned. If  such  board  had  been  elected  when 
the  issue  of  bonds  was  voted  on,  then  such  board 
would  have  no  duties  to  perform,  as  such  had 
been  devolved  upon  the  dty  council,  and  their 
election  would  be  a  useless  thing.  Moreover, 
it  was  clearly  the  intention  of  section  3016  of 
the  Code,  in  requiring  the  election  of  commis- 
sioners of  public  works  at  such  bond  elections, 
merely  to  provide  that,  upon  the  construction 
of  or  acquisition  of  such  plants  by  a  city,  prop- 
er officials  should  be  in  existence  to  undertake 
their  management  and  controL  In  the  case  of 
Sumter  the  city  council  by  the  statute  above 
referred  to  is  vested  with  all  the  powers  and 
duties  which  could  be  exercised  by  a  board  of 
commissioners  of  public  works,  and  therefore 
the  election  of  such  commissioners  would  be  not 
only  useless  and  unnecessary,  but  would  create 
confusion  and  difficulty.  In  this  connection,  see 
the  case  of  Seegers  v.  Gibbes,  72  S.  C  543, 
52  S.  B.  686. 

[3]  (a)  Whether  or  not  the  petition,  the  elec- 
tion, and  the  bonds,  when  issued,  should  neces- 
sarily provide  that  the  said  bonds  should  only 
mature  at  the  expiration  of  40  years. 

[4]  It  seems  dear  that  sections  3015  and  30SO 
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of  the  Code  of  1912  are  intended  to  be.  complete 
and  comprehensive  enabling  acts  to  give  active 
force  to  those  sections  of  the  Constitution  which 
empower  municip^ities  to  acquire  and  operate 
public  utilities  of  the  sort  here  under  discussion, 
and  on  account  of  the  complete  and  comprehen- 
sive nature  of  these  sections  of  the  Code  of  1912 
it  foUows  that  Act  No.  463  of  the  Acts  of  1918, 
an  act  introduced  by  the  judiciary  committee, 
can  have  no  reasonable  meaning  unless  it  is  read 
throughout  as  an  act  intended  to  leave  munici- 
palities which  desire  to  acquire  any  of  the  pub- 
lic utilities  named  as  free  as  possible  from  all 
restraints  in  connection  therewith  except  such 
as  are  imposed  by  the  Constitutipn  itself.  This 
act  expressly  removes  all  limitations  upon  the 
amount  of  the  bonded  indebtedness  that  mu- 
nicipalities may  incur  for  such  purposes,  and 
leaves  no  limitation  upon  the  exercise  of  the 
power  except  such  as  are  embodied  in  the  Con- 
stitution itself.  This  act,  in  view  of  Its  com- 
prehensive form,  must  be  regarded  as  largely 
meaningless  and  useless  unless  it  is  understood 
as  the  Legislature's  fuU  and  final  statement  of 
the  manner  in  which  a  municipality  may  incur 
bonded  indebtedness  for  the  purposes  specified, 
repealing  by  necessary  implication  and  the  terms 
of  its  repealing  clause  any  provision  of  previous 
acts  imposing  limitations,  not  included  in  the 
later  act  itself,  which  purport  to  limit  or  re- 
strict the  exercise  of  such  power  by  municipali- 
ties.' The  said  act  (Act  No.  463  of  the  Acts  of 
1918)  contains  no  provision  specifying  the  time 
limit  for  the  maturity  of  such  bonds.  It  follows 
that  the  provision  of  section  3015  of  the  Code 
of  1912  establishing  a  40-year  limit  for  such 
maturity  is  inconsistent  with  that  act  and  must 
be  regarded  as  repealed. 

In  connection  with  the  point  just  discussed 
the  following  grounds  have  also  been  urged 
upon  me  by  counsel  for  the  defendants:  Blrst, 
that  the  language  of  section  3015  of  the  Code  of 
1912,  which  the  .plaintiff  claims  is  applicable  to 
this  situation,  is  as  follows:  "Cities  and  towns 
may  issue  coupon  bonds,  bearing  interest  at  a 
rate  not  to  exceed  six  per  centum  per  annum, 
payable  in  any  legal  tender  money  of  the  United 
States  forty  years  after  date  •  •  •"—and 
that  the  use  of  the  word  ''may,"  given  its  nat- 
ural meaning,  in  this  connection  shows  that  this 
provision  was  intended  to  be  permissive,  and 
not  mandatory,  in  so  far  as  it  mentions  a  40- 
year  limit  for  maturity.  Second,  that  inasmuch 
as  the  acts  of  the  Legislature  of  other  states  are 
practically  uniform  in  expressly  making  the 
time  limit  for  the  maturity  of  such  bonds  an 
outside  or  extreme  limit,  it  is  reasonable  to 
suppose  that,  as  the  language  used  in  section 
3015  of  the  Code  of  1912  will  bear  such  a  con- 
struction, it  is  to  be  read  as  estal)li8hing  a  maxi- 
mum limit,  and  not  one  that  is  absolutely  defi- 
nite. These  grounds,  taken  in  connection  with 
my  opinion,  previously  expressed  in  the  preced- 
ing paragraph,  that  any  provision  for  a  40-year 
period  of  maturity  for  such  bonds  contained  in 
section  3015  of  the  Code  of  1912  is  repealed  by 
Act  No.  463  of  the  Acts  of  1918,  confirm  me  in 
the  opinion  that  the  question  first  raised  by  the 
plaintiff  must  also  be  resolved  in  favor  of 
the  defendants.  See  in  this  connection  People's 
National  Bank  t.  Ayer,  24  Ind.  App.  212,  66 
N.  E.  267 ;  Town  of  Rock  Creek  v.  Strong,  96 
U.  a  271,  24  L.  Bd.  815 ;  HoweU  t.  McAden, 
94  U.  S.  463,  24  L.  Ed.  254. 
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It  is  therefore  ordered,  adjudged,  and  decreed 
that  the  bonds  issued  in  accordance  with  the 
facts  of  this  case  will  be  in  all  respects  legal, 
valid,  and  binding  obligations  of  the  dty  of 
Sumter.  The  prayer  of  the  petitioner  is  there- 
fore denied,  and  his  petition  hereby  dismissed. 

B.  D.  Hodges,  of  Sumter,  for  appellant 
B.  D.  Epps,  of  Sumter,  for  respondents. 

PER  CURIAM.  The  opinion  of  the  circuit 
court  is  afilrmed  for  the  reasons  therein  stat- 
ed.   Let  the  remittitur  go  down  at  once. 

FB4S&B,  J.,  disqualified. 


(113  S.  C.  129) 
STATE*  T.  BATES.    (No.  10306.) 

(Supreme  Court  of  South  Carolina.     Dec  22, 

1919.) 

1.  Licenses  ^s»11(6)— Agent  hieino  men  fob 
wosK  oirrsiDE  state  followino  ''busiitess 

OB  VOCATION  OF  HIBINO  OB  BOLICITINO  EMI- 
OBANTS." 

Railroad's  agent,  who  hired  two  men  for 
railroad  construction  work  outside  of  state,  was 
engaged  in  the  ''business  or  vocation  of  hiring 
or  soliciting  emigrants"  within  Cr.  Code  1912, 
S  896,  proliibiting  the  engaging  in  such  business 
without  a  license.  , 

2.  Licenses  ^s»11(6)— Agent  of  oobpobation 
hibino  employes  to  wobk  fob  oobpoba- 
tion ib  an  **emiobant  agent." 

One  who  hired  employes  for  work  outside  of 
state  was  an  "emigrant  agent'*  ^thin  Cr.  Code 
1912,  S  896,  prohibiting  a  person  from  carrying 
on  the  business  of  an  "emigrant  agent"  without 
first  obtaining  license,  though  in  so  doing  he 
was,  as  an  agent  of  a  corporation,  employing 
men  to  work  for  such  corporation,  the  statute 
defining  an  emigrant  agent  as  "any  person,  en- 
gaged in  hiring  laborers  and  soliciting  emigrants 
in  tills  state,  to  be  employed  beyond  the  limits 
of  the  same." 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  Emigrant  Agent] 

3.  Licenses  ^=5>42(2)— Defendant's  bmplot- 

HENT  UNDBB  DiBBOTOB  GBNEBAL  OF  RAIL- 
BOAD8  NO  DEISNBE  IN  PBOSEOUTION  AB 
EiaOBANT  AGENT  WrTHOXTT  UCENSE. 

In  prosecution  for  carrying  on  business  of 
emigrant  agent  without  first  obtaining  license 
under  Cr.  Code  1912,  §  896,  it  was  no  defense 
that  defendant  was  acting  as  an  agent  for  a 
railroad  under  the  control  of  a  director  of  rail- 
roads, under  Act  Cong.  March  21,  1918,  §  10 
(U.  S.  Ck>mp.  St  1918^  |  8115%  j). 

Appeal  from  General  Sessions  Circuit 
Court  of  Laurens  County;  Geo.  E.  Prince, 
Judge. 

Draten  Bates  was  ccmyicted  of  carrying  on 
the  business  of  emigrant  agent  without  ob- 
taining a  license  therefor,  and  he  appeals. 
Affirmed. 
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George  B.  Cromer,  of  Newberry,  for  appel- 
lant. 

Solicitor  H.  S.  Blackwell,  of  Laurens,  for 
the  State. 

GABY,  C.  J.  The  defendant  was  Indicted, 
convicted,  and  sentenced,  under  section  896 
of  the  Criminal  Code,  which  is  as  follows: 

"No  person  shall  carry  on  the  business  of  an 
emigrant  agent  in  this  state  without  having 
first  obtained  a  license  therefor  from  the  coun- 
ty treasurer  of  each  county  in  which  he  solicits 
emigrants.  Any  person  is^aU  be  entitled  to' a 
license,  which  shall  be  good  for  one  year,  upon 
payment  into  the  county  treasury,  for  the  use 
of  said  county,  two  thousand  dollars  in  each 
county  in  which  he  operates  or  solicits  emi- 
grants, for  each  year  so  engaged.  Any  person 
doing  business  of  an  emigrant  ,agent  without 
having  firsf  obtained  said  license,  shall  be  deem- 
ed guilty  of  a  misdemeanor.  *  ^  ^  The  term 
'emigrant  agent'  as  contemplated  In  this  act, 
shall  be  construed  to  mean  any  person  engaged 
in  hiring  laborers  or  solicting  emigrants  in 
this  state,  to  be  employed  beyond  the  limits  of 
the  same." 

The  witnesses  for  the  prosecution  testi- 
fied: 


ur 


'That  the  county  treasurer  of  Newberry 
county  had  not  issued  a  license  to  the  defendant 
to  carry  on  the  business  of  an  emigrant  agent. 

'That  the  defendant  was  arrested  on  the 
train,  May  18, 1918,  and  that  at  the  preliminary 
hearing  before  a  magistrate  he  voluntarily 
made  and  signed  the  following  statement: 
'Last  Monday  a  week  ago  my  boss  man,  F.  Lb 
Walls,  who  works  as  foreman  for  Southern 
Bailway  Company,  at  King's  Mountain,  N.  C. 
He  gave  me  a  pass  to  Pomaria,  S.  C.  He  told 
me  to  go  there  and  hunt  some  hands  if  I 
could.  I  done  like  he  said  do.  I  did  not  know 
that  was  against  the  law;  he  told  me  to  get  any 
kind  of  hands  I  could  get.  These  are  the  only 
two  hands  I  could  get  to  go  with  me.  He  did 
not  warn  me  not  to  get  hands  under  contract; 
he  told  me  to  get  hands.  He  gave  me  a  pass 
for  ten  men  in  name  of  Spencer  Wilson.' 

"That  at  the  time  of  his  arrest  the  defendant 
had  in  his  possession  a  railway  pass,  of  which 
the  following  is  a  copy: 

"Southern  Bailway  System.  (11)  F.  No.  BS 
8842.  May  1st,  191&  Pass  Spencer  Wilson 
and  ten  laborers  (colored),  account  laborers, 
construction  department,  to  King's  Mountain, 
N.  C,  from  Pomaria,  S.  O.  Good  for  one  trip, 
antU  May  15th,  1918.  A.  Y.  Willard.  H.  B. 
Spencer,  Vice  President." 

"That  at  the  time  of  his  arrest  he  had  two 
negroes,  Tom  Mayes  and  Eleazer,  with  him. 
Tliat  the  former  got  on  the  train  at  Prosperity, 
and  the  latter  <at  Little  Mountain,  Newberry 
county.  That  they  were  going  with  him  to 
King's  Mountain,  N.  C.  That  he  told  them  that 
he  had  a  pass,  and  asked  them  if  they  wanted 
to  go  back  with  him.  That  he  said  they  would 
give  each  $1.75  a  day  and  board.  That  Eleazer 
paid  his  own;  was  on  the  Columbia,  New- 
berry &  Laurens  Bailroad  from  Little  Moun- 
tain to  Prosperity,  and  from  Prosperity  to 
King's  Mountain  he  expected  to  ride  on  the 
pass  held  by  the  defendant.    That  he  was  hiring 


,  them  to  work  for  the  Soathem  BaHway  at 
King's  Mountain." 

No  testimony  was  offered  by  the  defend- 
ant 

At  the  dose  of  the  testimony,  the  defend- 
ant's attorney  made  a  motion  for  the  direc- 
tion of  a  verdict  on  the  following  grounds: 

"(1)  That  the  evidence  does  not  show  that 
the  defendant  was  at  the  time  alleged  engaged 
in  the  business  or  vocation  of  an  emigrant 
agent 

*\2)  That  uncontradicted  testimony  shows 
that  the  construction  department  of  the  South- 
em  Bailroad,'  in  North  (Carolina,  then  under 
the  control  of  the  Director  General  of  BaU- 
roads,  sent  the  defendant,  its  employ^  into  this 
state  to  solicit  ten  laborers,  to  be  employed  by 
the  said  construction  department  in  its  work 
on  the  Southern  Bailroad,  in  the  state  of  North 
Carolina." 

The  motion  was  refused. 

The  defendant's  attorney  presented  three 
requests  to  charge.  His  honor,  the  presiding 
Judge,  charged  the  first  and  second,  but  re- 
fused the  third,  which  was  as  follows: 

"I  charge  you  that  the  act  that  forbids  a 
person  to  carry  on  the  business  of  an  emigrant 
agent  in  this  state  without  having  first  obtain- 
ed a  license  therefor,  does  not  forbid  a  person 
to  hire  or  solicit  emigrants  in  this  state  to  be 
employed  by  himself  beyond  the  limits  of  the 
same;  and  if  you  find  from  the  evidence  that 
the  defendant,  as  agent  of  the  railroad  com- 
pany, or  of  the  Director  General  of  Bailroads, 
was  engaged  in  hiring  or  soliciting  emigrants 
in  this  state,  to  be  employed  beyond  the  limits 
of  the  same  by  the  railroad  company,  or  the 
Director  General  of  Bailroads,  then  he  has  not 
violated  the  statute,  and  cannot  be  convicted." 

The  defendant  appealed  upon  several  ez- 
ceptiona^  but  his  attorney  has  discussed  them 
under  two  heads,  the  first  of  which  la  as 
follows: 

"The  evidence  does  not  show  that  the  de- 
fendant was  engaged  in  the  business  or  voca- 
tion of  hiring  or  soliciting  emigrants." 

[1]  It  is  only  necessary  to  dte  the  cases  of 
State  ▼.  Napier,  63  S.  C.  60,  41  S.  B.  13,  and 
State  v.  Beeves,  09  S.  El  841,  to  show  that 
the  exceptions  raising  this  question  cannot 
be  sustained. 

The  second  proposition  upon  which  the  ap- 
pellant's attorney  relies  is  as  follows: 

"The  defendant  was  acting  as  an  employ^ 
of  a  corporation,  withdrawn  for  this  particular 
-occasion  from  liis  regular  duties  as  a  laborer, 
and  intrusted  with  the  duty  of  hiring  other 
laborers.  The  statute  does  not  forbid  a  cor- 
poration, through  its  own  employes,  to  hire 
or  solicit  laborers  in  this  state,  to  be  employed 
by  it  beyond  the  limits  of  the  same." 

In  the  case  of  State  ▼.  Beeves,  99  S.  E. 
841,  this  court  had  under  consideration  the 
question  whether  there  was  error  on  the  part 
of  his  honor,  the  presiding  Judge,  In  refusing 
to  charge  that^^ 
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*^f  the  jury  should  find  that  the  laborers  were 
hired  by  the  defendant  to  be  employed  by  him 
temporarily  beyond  the  limits  of  the  state,  the 
defendant  was  entitled  to  an  acquittal." 

[2]  The  court  thua  disposed  of  that  ques- 
tion: 

"It  is  only  necessary  to  refer  to  the  statntoi^ 
definition  of  an  emigrant  agent  to  see  that  it 
would  have  been  error  for  the  circuit  judge  to 
charge  as  requested.  The  construction  for 
which  the  appellant's  attorney  contends  would 
practically  defeat  the  object  of  the  statute. 


(101  s.e:j 

2.  Insurance  <Ss>266{2)— Faxbb  answkbs  nr 

APPLICATION  INVAUDAXINO  tXFK  POUOT 
ONI.T  WBXN  ICADE  WITH  FBAI^ULBNT  IH* 
TENT. 

Insurer  to  defeat  recovery  on  life  policy 
on  the  grounds  of  insured's  false  answer  to 
question  as  to  lung  disease  must  establish: 
(1)  That  the  answer  was  false;  (2)  that  it  was 
made  with  the  intent  to  deceive  and  defraud 
the  company. 


»» 


The  ruling  in  that  case  is  condusiye  of 
the  question  under  consideration. 

The  case  of  Williams  y.  Fears,  179  U.  S. 
270,  21  Sup.  Gt  128,  45  L.  Ed.  186,  shows 
that  our  statute  in  regard  to  the  carrying  on 
of  the  business  of  an  emigrant  agent  is  not 
in  violation  of  the  interstate  commerce  law, 
nor  of  any  other  provision  of  the  United 
States  Constitution. 

The  case  of  Castle  v.  Railway  Co.,  09  S. 
E.  846,  is  authority  for  the  proposition  that 
the  mere  possession  and  control  of  the  rail- 
roads by  the  United  States  does  not  em- 
power the  railway  company  to  act  In  viola- 
tion of  the  statute  of  this  state.  In  regard 
to  emigrant  agents,  unless  it  is  made  to  ap- 
pear that  there  is  a  general  or  special  order 
of  the  Director  General  to  that  effect 

C3]  In  the  absence  of  such  order,  section 
10  of  the  act  of  Congress  entitled  ''An  act 
to  provide  for  the  operation  of  transporta- 
tion systems  while  under  federal  control,  for 
the  just  compensation  of  their  owners,  and 
for  other  purposes,"  approved  the  21st  of 
March,  1918  (40  Stat.  461,  c  25  [U.  S.  Comp. 
St.  1918,  §  8115% jl),  must  govern.  That  sec- 
tion is  as  follows: 

''That  carriers  while  under  federal  control 
shall  be  subject  to  all  laws  and  liabilities  as 
common  darriers,  whether  arising  under  state 
or  federal  laws  or  at  common  law,  except  in 
so  far  as  may  be  inconsistent  with  the  provi- 
sions of  this  act  or  asy  other  act  applicable  to 
such  federal  control  or  with  any  order  of  the 
President." 

Affirmed. 

HTDIUCE,  WATTS,  FRASBB,  and 
OAGB,  JJ^  concur. 


WINGO  V.  NEW  YOBK  LIFE  INS.  00. 

MAXWELL  V.  SAME. 

(No.  10259.) 

(Supreme  Ck>urt  of  South  Carolina.     Aug.  25, 

1919.) 

1.  Insubanob  ^=»668(7)— Making  or  false 

BEPBESENTATIONS  AS  TO  HEALTH  FOB  JUBT. 

In  suit  on  life  policy  involving  issue  wheth- 
er insured  in  his  application  had  knowingly 
made  false  answer  to  question  whether  he  had 
suffered  from  any  disease  of  the  lungs  or  been 
treated  by  a  physician  for  any  such  disease, 
case  Tield  for  jury. 


8.  INSUBANCE  ^=s>668(7)— That  doctobs  told 

APPLICANT  HE  HAD  LXJNO  TBOUBLE  DOES  NOT 
AS  ICATTEB  OF  LAW  SHOW  HIS  FBAUD  BT  CON- 
OEALINO  STATEMENT  IN  APPLICATION. 

A  court  on  motion  for  nonsuit  in  suit  on 
life  policy  is  not  warranted  in  saying  that  ap- 
plicant, who  answered  question j  whether  he 
had  had  disease  of  the  lungs  in  the  negative, 
was  bound  at  his  peril  to  believe  that  he  had 
disease  of  tiie  lungs  because  doctors  had  so 
diagnosed  his  ailment. 

4.  INSUBANOS  «53>146<8)  —  THEBB  XU8T  BE 
BBKAOH  OF  LETTBB  OF  UTO  POIJCT  TO  DE* 
RAT  BECOVEBT. 

A  contract  to  be  performed  after  the  death 
of  one  of  the  parties  should  not  after  the  death 
of  such  one  be  annulled  by  the  other  party,  ex- 
cept upon  breach  of  the  letter  of  the  agree- 
ment. 

6.  Insubanoe  «=»666(3)— Evidence  of  fbavd 
icusT  be  olsab  and  oonvincinq. 

Evidence  to  establish  fraud  in  procuring 
Ufe  policy  must  be  dear  and  convincing. 

6.  Tbiai.  ^s»194(11)— Chabob  not  on  facts. 

Instruction  that  an  examination  of  insured 
by  a  physician  chosen  by  the  company  was 
some  evidence,  ^ther  that  disease  did  not  exist 
or  that  its  c^tence  was  known  and  waived  by 
insurer,  was  not  a  charge  on  the  facts,  since, 
when  relevant  and  competent  testimony  is  in- 
troduced, the  inference  is  that  it  tends  to  prove 
the  fact  to  which  it  is  directed. 

7.  Insubanoe  ^=>378(2)  —  Msdicai*  KZAiaN- 

EB*S  PASSING  AN  APPLICANT  ESTOPS  INSUBEB 
TO  CLAIM  APPLICANT  DISEASED. 

Not  only  ia  it  the  rule  that,  if  insurer's 
medical  examiner  passes  an  .applicant  l^iowing 
of  defects  in  his  body,  the  insurer  may  not 
thereafter  contend  that  insured  was  unsound; 
but  it  is  immaterial  whether  the  examiner's  ac- 
tion was  prompted  by  inefficiency  or  by  care- 
lessness, for  the  insurer,  having  set  him  to 
judge  of  the  applicant's  fitness,  is  bound  by  his 
judgment. 

Otti  Rehearing. 

&  INSUBANCB  ^=s>655(2)  —  PbOOF  of  GOOD 
GHABACTEB  OF  INSUBED  NOT  ADMISSIBLE  TO 
DISPBOVE   FBATTD. 

Where  insurer  has  produced  evidence  tend- 
ing to  show  false  statements  of  insured  as  to 
his  physical  condition,  insured  may  introduce 
evidence  of  good  character. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Spartanburg  County;  T.  J.  Mauldin» 
Judge. 

Action  by  Annie  Ii.  Wingo  against  the  New 
York  Life  Insurance  Company,  and  by  Au- 


^s»For  other  oases  see  same  topic  and  KBY-MUMBBR  bi  all  Key-Numbered  Digests  and  Indexes 


654 


101  SOUTHEASTERN  RBPOHTEB 


(s.a 


gastus  L.  Maxwell  against  the  same  defend- 
ant. The  two  cases  were  tried  together  by 
consent  of  counsel  and  resulted  in  verdict  and 
Judgment  for  plaintiffs,  and  the  Insurance 
Company  appeals.    Affirmed. 

Defendant's  exceptions  are  as  follows: 

(1)  In  that  the  presiding  judge  erred  in  re- 
fuslDg  the  defendant's  motion  for  a  directed 
verdict  in  its  favor  on  the  fifth  ground  set 
forth  in  said  motion  as  follows:  "In  that  the 
testimony  is  susceptible  of  only  one  inference, 
to  wit,  that  William  Dean  Wingo,  the  deceased, 
falsely  stated  and  represented  in  his  medical 
examination  that  he  had  never  had  a  disease  of 
the  lungs  prior  to  the  date  of  his  medical  exami- 
nation, and  the  question  referring  explicitly 
to  his  past%ealth,  the  decision  of  the  Supreme 
Court  of  this  state  in  the  case  of  Gamble  v. 
Insurance  Co.,  95  S.  O.  [196,  78  S.  E.  875], 
and  other  similar  cases,  does  not  apply,  and  the 
court  should  direct  a  verdict  for  the  defendant 
herein.  It  being  shown  by  the  uncontradicted 
testimony  that  the  defendant  acted  and  relied 
on  the  statements  so  made  and  would  not  have 
issued  the  policies  in  evidence  if  it  had  known 
that  Wingo  had  suffered  with  a  disease  of  the 
lungs  prior  to  the  date  of  his  medical  examina- 
tion, or  had  been  told  by  three  physicians  that 
he  had  a  disease  of  the  lungs"— the  error  being 
that  the  uncontradicted  evidence  in  the  case 
showed  that  Wingo  had  prior  to  the  date  of  his 
medical  examination  been  informed  by  three 
doctors  that  he  had  a  disease  of  the  lungs,  and 
admitted  to  witnesses  that  he  had  a  disease  of 
the  lungs;  that' he  had  been  treated  by  these 
doctors  for  that  disease,  and,  having  falsely 
answered  the  questions  asked,  under  the  issues 
raised  in  this  case  the  court  should  have  direct- 
ed a  verdict  for  the  defendant. 

(2)  In  that  the  court  should  have  directed  a 
verdict  for  the  defendant  in  these  cases  on  a 
fourth  ground  set  forth  in  a  motion  for  a  direct- 
ed verdict  as  fellows:  "That  the  only  inference 
that  can  be  drawn  from  the  testimony  in  this 
ease  is  that  the  applicant  Wingo,  intended  to 
defraud  the  company  in  that  the  testimony 
shows  that  he  applied  for  the  insurance  on 
November  25,  1913;  that  on  November  28, 
1913,  three  days  later,  he  went  to  the  witness 
Dr.  Gibson,  and  asked  him  to  go  over  his 
lungs.  The  doctor  told  Wingo  that  in  his  opin- 
ion he  had  tuberculosis  of  the  lungs,  and  about 
two  weeks  later,  on  December  17,  1913,  he  gave 
to  the  medical  examiner  a  false  answer,  to  the 
question,  *Have  you  ever  had  or  suffered  from 
a  disease  of  the  lungs?  This  shows  conclusive- 
ly an  intent  to  defraud,  and  Wingo  should  not 
be  allowed  to  profit  by  it.  The  defense  set  up 
by  the  defendant  should  be  sustained  by  the 
court,  and  a  verdict  directed  in  favor  of  the  de- 
fendant"—the  error  being  that  the  testimony  In 
this  case  shows  a  conscious  failure  on  the  part 
of  the  insured,  Wingo,  to  disclose  the  truth  in 
answer  to  the  questions  asked  as  to  his  past 
health,  to  wit,  question  9  in  the  application, 
and  under  the  uncontradicted  evidence  in  the 
case  false  statements  material  to  the  risk  were 
proved  by  the  defendant,  and  a  verdict  should 
have  been  directed  in  its  favor. 

(3)  In  that  the  presiding  judge  erred  in  re- 
fusing to  direct  a  verdict  for  the  defendant  on 
the  first,  second,  and  third  grounds  as  set  forth 
in  the  motion  for  a  directed  verdict,  in  that  the 
testimony  in  the  case  was  uncontradicted  and 
susceptible  of  only  one  inference,  and  was  such 


testimony  that  no  reasonable  Jury  could  have 
found  otiberwise  than  that  the  deceased,  Wil- 
liam D.  Wingo,  made  false  statements  and  rep- 
resentations material  to  tiie  risk,  to  wit,  that 
he  had  never  had  nor  suffered  from  any  dis- 
ease of  the  lungs  nor  consulted  a  physidan  for 
such  disease  within  five  years  prior  to  the  date 
of  his  medical  examination ;  the  uncontradicted 
testimony  being  that  the  deceased  had  consulted 
three  doctors,  to  wit.  Nelson,  Black,  and  Gib- 
son, prior  to  the  date  of  his  medical  examination 
for  a  disease  of  the  lungs;  that  these  doctors 
told  Wingo  he  had  such  a  disease  and  treated 
him  for  it;  that  Wingo  admitted  to  other  wit- 
nesses that  he  had  the  disease,  and  the  presid- 
ing judge  was  in  error  in  not  directing  a  vei^ 
diet  for  the  defendant  on  these  grounds,  the 
testimony  showing,  that  the  defendant  would 
not  have  issued  the  policies  if  it  had  known  the 
truth  regarding  such  statements  and  representa- 
tions. 

(4)  In  that  the  presiding  judge  was  in  error 
in  admitting  over  defendant's  objection  the  tes- 
timony of  all  of  the  witnesses  for  the  plaintiff 
and  the  defendant  with  two  exceptions,  the 
questions  and  answers  as  to  the  character  and 
reputation  of  the  deceased,  Wingo.  The  error 
being  that  there  was  no  issue  involving  the 
character  of  the  insured,  Wingo,  and  no  mat- 
ter how  serious  a  moral  delinquency  may  be  in- 
volved in  a  fact  and  how  much  the  establish- 
ment of  that  fact  may  have  effected  Wingo^s 
reputation,  he  could  not  invoke  the  aid  of  his 
previous  reputation  to  disprove  the  fact  in  is- 
sue, and  the  court  was  in  error  in  admitting 
such  testimony,  as  it  grievously  affected  the 
rights  of  the  defendant  in  the  trial  of  this  case, 
and  prejudiced  the  defendant's  case  before  the 
jury. 

(5)  In  that  the  presiding  judge  erred  in 
charging  plaintiff's  third  and  fifth  requests  to 
charge,  as  follows:  *'(3)  I  charge  you  that  the 
fact  that  the  company  doctor  examined  and 
passed  the  applicant,  in  view  of  the  questions 
asked  him  in  the  application,  was  some  evidence 
under  all  the  circumstances  in.  this  case  that 
he  had  never  suffered  from  a  disease  of  the 
lungs  *br  any  other  serious  disease.' "  That 
is  correct,  and  I  make  this  addition  to  it:  "It 
is  some  evidence,  and  you  are  to  take  that  into 
consideration  in  passing  upon  the  issue  which 
you  are  to  decide.  By  some  evidence  I  mean 
to  differentiate  in  this:  It  is  evidence  for  yon; 
it  is  not  conclusive  of  the  fact ;  it  is  evidence 
for  you  to  take  into  consideration."  "(5)  I 
charge  you  that  an  examination  of  the  deceased 
by  a  physician  chosen  by  the  insurance  com- 
pany is  some  evidence  of  one  of  two  things,  ei- 
ther that  the  disease  did  not  exist,  or  that  its 
existence  was  known  and  waived  by  the  insur- 
ance company.  If  you  find  from  the  facts  in 
this  case  that  the  disease  did  not  exist  or  that 
its  existence  was  known  to  the  physician,  or  by 
reasonable  examination  on  his  part  could  have 
been  known,  he  will  be  held  in  law  to  have 
known  of  the  disease,  and  the  company  will  be 
deemed  to  have  waived  it,  and  your  verdict 
should  be  for  the  plaintiff."  And  I  add  here: 
"But  if  the  physician  did  make  a  reasonable 
examination  and  failed  to  discover  such  disease, 
and  such  failure  was  due  to  the  fraud  of  the 
applicant,  as  I  have  defined  fraud  to  you,  then 
the  plaintiff  could  not  recover.  Now,  right  here 
I  want  to  tell  you  that  waiver  in  law  is  sim- 
ply the  voluntary  relinquishment  of  a  known 
right.    If  one  has  a  right,  knowing  it,  and  vol- 
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untarily  rclinanteh€B  it,  fails  or  refuses  to  In- 
sist upon  it^  he  is  deemed  in  law  to  have  waived 
that  right,  and  therefore,  if  he  leaves  by  that 
waiver  some  other  person  to  act,  he  could  not 
of  course  Tater,  after  anoUier  has  acted,  rely 
upon  any  such  right,  if  so  waived"— the  error 
being  that  in  charging  these  requests  the  court 
violated  the  provisions  of  the  Constitution  of 
1895,  and  charged  the  jury  upon  the  facts  of 
the  case,  the  judge  stating  to  the  jury  what  the 
evidence  was,  and  that  the  jury  should  con- 
sider the  examination  of  the  company's  medical 
examiner  as  evidence  of  a  fact  in  the  case,  which 
we  submit  was  error  in  violation  of  the  Consti- 
tutioD,  as  stated.  , 

(6)  In  that  the  presiding  judge  erred  In  charg- 
ing plaintiff's  seventeenth  request  to  charge,  as 
follows:  "(17)  I  charge  you  that  the  insurance 
company  could  waive  the  fact  that  the  appli- 
cant for  insurance  had  suffered  from  a  dis- 
ease of  the  lungs  or  any  other  statement  requir- 
ed by  it  to  be  made  in  the  application  and  ex- 
amination papers.  I  further  charge  you  that 
an  examination  of  the  deceased  by  a  physician 
chosen  by  the  insurer  is  some  evidence  either 
that  the  disease  did  not  exist  or  that  its  exist- 
ence was  known  and  waived  by  the  insurer,  and 
if  you  believe  the  evidence  to  be  true,  your  ver- 
dict should  be  for  the  plaintiff.  Waiver  is  the 
relinquishment  of  a  known  right,  and  if  you  find 
that  the  insurance  company,  by  the  act  of  its 
agent,  the  medical  examiner,  waived  the  right 
to  refuse  an  insurance  policy  by  reason  of  the 
fact  that  the  applicant  had  suffered  from  lung 
trouble,  then  your  verdict  should  be  for  the 
plaintiff  provided  that  was  the  only  reason 
for  refusal  for  an  insurance  policy" — ^the  error 
being  that  in  charging  these  requests  the  court 
violated  the  provisions  of  the  Constitution  of 
1895,  and  charged  the  jury  upon  the  facts  of 
the  case,  the  judge  stating  to  the  jury  what  the 
evidence  was  and  that  the  jury  should  consid- 
er the  examination  of  the  company's  medical 
examiner  as  evidence  of  a  fact  in  the  case, 
which  we  submit  was  error  and  in  violation  of 
the  Constitution,  as  stated. 

(7)  In  that  his  honor  the  presiding  judge 
erred  in  charging  the  plaintiff's  third,  fifth,  and 
seventeenth  requests  set  forth  above  and  also 
plaintiff's  thirteenth  and  fourteenth  requests  to 
charge,  as  follows:  "(13)  I  charge  you  that  the 
knowledge  and  also  the  errors  and  the  negli- 
gence of  the  examining  physician  of  the  insur- 
ance company  are  those  of  the  company  itself, 
which  it  is  estopped  to  take  advantage  of, 
unless,  gentlemen  of  the  jury,  as  I  have  already 
stated,  that  knowledge  was  perverted  through 
the  fraud  of  the  assured,  unless  fraud  was  prac- 
ticed to  bring  about  a  condition  such  as  is  re- 
quested in  that  request  to  charge  on  the  part  of 
the  medical  examiner.  (14)  I  charge  you  that 
an  insurance  company  cannot  take  the  ^oney 
of  an  insured  while  he  lived  and  when  he  was 
dead  claim  a  forfeiture  on  account  of  what  it 
knew  at  the  time  it  made  the  contract  of  insur- 
ance, or  should  have  known  by  reasonable  exam- 
ination of  its  physician,  for  that  would  be 
f!raud"-rin  that  said  requests  improperly  defined 
the  law  of  waiver,  charging  the  jury  that  a  lack 
of  knowledge  or  its  equivalent,  negligence  and 
carelessness,  on  the  part  of  an  examining  phy- 
sician for  an  insurance  company,  which  pre- 
supposes that  such  physician  had  no  knowledge 
of  a  given  fact,  could  amount  \o  a  waiver  on 


being  that  waiver  and  estoppel  involved  the  re- 
linquishment of  a  known  right,  while  the  charge 
as  given  made  the  defendant  liable  for  a  mat- 
ter of  which  it  had  no  knowledge. 

(8)  In  that  his  honor  the  presiding  judge  was 
in  error  in  charging  the  plaintiff's  eighth  re- 
quest to  charge,  as  follows:  "I  charge  you 
that,  should  you  find  that  a  statement  made  by 
the  deceased  in  an  application  for  a  policy  was 
false,  yet  that  raises  no  presumption  that  it  was 
made  with  intent  to  deceive;  it  is  the  duty 
of  the  defendant  to  allege  fraud  to  prove-  it 
by  a  preponderance  of  the  testimony,  and  he 
must  go  further  and  prove  that  such  statements 
were  made  with  intuit  to  deceive  knowing  at 
the  time  the  statements  to  be  false."  I  charge 
you  that.  And  charge  you  here  also  in  this 
connection  that  the  evidence  to  establish  fraud 
must  be  dear  and  convincing  and  satisfactory, 
and  such  as  to  lead  you,  as  I  have  stated  be- 
fore, to  come  to  the  conclusion  that  the  great- 
er weight  of  tiiat  evidence  is  in  favor  of  the 
proposition  of  fraud—the  error  being  that  the 
defendant  was  only  bound  in  law  to  prove  the 
allegations  of  its  answer  by  the  greater  weight 
of  the  evidence,  whereas  the  court  charged  the 
jury  that  eyidence  "to  prove  fraud  must  be 
dear  and  convincing  and  satisfactory,"  that 
such  rule  was  improper,  and  not  in  accord  with 
the  rule  laid  down  in  the  law  of  this  states  and 
prejudiced  the  defense  in  its  case  before  the 
jury. 

Thomas  &  Lumpkin,  of  Colombia,  and 
James  H.  Mcintosh*  of  New  York  City,  for 
appellant 

Nicholls  &  NichoUs  and  John  €kiry  Evans, 
all  of  Spartanburg^  for  respondents. 

GAGE,  J.  nils  cause  has  been  tried  four 
times  on  circuit  and  has  been  hither  once  be- 
fore. 90  S.  E.  436.  Let  the  eight  exceptions 
be  reported. 

[1]  The  major  Issae  made  by  the  appel- 
lant's argument  is  that  the  trial  court  ought 
to  have  directed  a  verdict  for  the  defendant, 
upon  the  ground  that  the  applicant  had  se- 
cured the  policies  of  insurance  to  be  issued  to 
him  by  his  untrue  and  fraudulent  answers 
to  the  medical  examiner.  The  first  three  ex- 
ceptions are  directed  to  this  issue.  Upon  the 
face  of  it  the  issue  is  a  serious  one. 

The  particular  answer  challenged  is  that 
to  question  9  in  the  application,  though  coun- 
sel did  animadvert  on  the  answer  to  question 
10,  "in  order  to  fortify  the  contention  that 
the  applicant  bad  dealt  unfairly  with  the 
company."  Question  10,  answered  in  the  neg- 
ative Is : 

"Have  you  consulted  any  physidan  for.  any 
ailment  or  Illness  not  mentioned  above?" 

The  ailment  mentioned  above  was  that  of 
the  heart  and  lungs.  There  is  no  testimony 
that  the  decedent  ever  consulted  a  doctor 
about  any  ailment  save  disease  of  the  lungs. 
That  question  and  answer  therefore  fall  out 
of  the  case. 

Reverting  to  question  9,  it  reads: 

"(9)  Have  you  ever  had  or  suffered  from  any 
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within  5  years,  name  and  address  of  physician 
consulted):    •    •    ♦ 
"B.  Of  the  heart  nor  lungs?    Answer:   No.** 

[2]  The  argument  of  the  defendant  is: 
(1)  that  the  answer  was  untrue ;  and  (2)  that 
the  answer  was  made  with  Intent  to  deceive 
and  defraud  the  Insurance  company.  The 
defendant  must  establish  both  of  these  pos- 
tulates to  defeat  the  contract.  The  question 
is  unhappily  phrased,  and  its  meaning,  if  not 
ambiguous,  is  at  least  not  readily  apparent. 
The  four  words  italicized  have  been  supplied, 
to  bring  out  the  sense  of  the  question. 

The  primary  answer  sought  by  the  question 
was:  Had  the  applicant  suffered  within  five 
years  a  disease  of  the  lungs?  The-  secondary 
answer  was,  if  he  had  so  suffered,  then  give 
the  name  and  address  of  the  physician  con- 
sulted. The  answer  which  the  applicant 
made  is  plainly  referable  to  the  primary 
question;  It  is  simply  **No." 

The  applicant  was  not  asked  if  he  had  con- 
sulted a  physician  about  a  disease  of  the 
lungs,  but  only  if  having  suffered  such  a  dis- 
ease within  five  years  next  before,  had  he 
consulted  a  physician  about  it  The  answer 
was  that  he  had  not  suffered  from  a  disease 
of  the  lungs.  The  primary  question  was  di- 
rected to  the  applicant's  knowledge  of  his 
physical  condition  for  the  five  years  before, 
not  to  a  doctor's  opinion  thereabout. 

Some  men  are  not  so  ready  to  believe  what 
a  doctor  tells  them.  Dr.  Bunch  testified  so 
much.  It  is  true  that  Dr.  Nelson  testified 
that  he  told  applicant  in  1909  that  he  had 
a  disease  of  the  lungs,  and  another  doctor 
told  the  applicant  in  1913  he  was  afraid  he 
had  tuberenloflrtsi.  Dr.  Black  testified  he, 
perhaps  wisely,  did  not  inform  the  applicant 
of  his  malady.  But  the  applicant's  answer 
did  not  gainsay  that  declaration  of  Dr.  Nel- 
son. So  much  was  not  asked  him,  though  it 
might  have  been.  The  question  was  in  effect 
did  he  believe  that  he  suffered  from  a  disease 
of  the  lungs,  and  to  that  question  he  answered 
"No."  There  Is  no  testimony  that  the  appli- 
cant ever  declared  to  anybody  that  he  had 
tuberculosis. 

[3]  A  court,  on  a  motion  for  nonsuit,  is  not 
warranted  to  say  that  an  applicant  was  bound 
at  his  peril  to  believe  in  a  diagnosis  of  his 
ailment.  Indeed,  it  is  possible  that  doctors 
have  more  than  once  declared  to  a  patient 
that  he  had  disease  of  the  lungs  when  the 
fact  turned  out  to  be  the  contrary. 

[4]  When  a  contract  has  been  executed, 
and  to  be  performed  after  the  death  of  one  of 
the  makers  of  it,  and  when  that  maker  of 
it  is  dead,  the  contract  ought  not  to  be  an- 
nulled by  the  other  maker,  except  upon  a 
breach  of  the  letter  of  the  agreement  The 
only  testimony  that  the  applicant  was  direct- 
ly informed  that  he  had  tuberculosis  is  that 
of  Dr.  Nelson,  and  that  circumstance  took 
place  four  years  before  the  application  was 
made.  On  the  other  hand.  Dr.  Bunch  was 
the  medical  ezamlaer  for  the  company,  and 


he  testified  directly  that  the  applicant  was 
sound  in  body.  The  application  blank  does 
not  show  that  Dr.  Bunch  asked  the  applicant 
whetherhe  had  consulted  Drs.  Nelscm,  Black, 
and  Gibson  about  his  lungs;  he  asked  the 
applicant  whether  he  ever  had  or  suffered 
from  disease  of  the  lungs. 

If  Dr.  Bunch  thought  the  applicant  was 
free  from  disease  of  the  lungs,  there  was 
every  reason  why  the  applicant  should  have 
been  of  the  same  mind,  and  there  is  no  sug- 
gestion that  Dr.  Bunch's  opinion  was  fabri- 
cated. The  same  witness  and  the  other  doc- 
tors testified  that  tuberculosis  bacilli  inhabit 
the  body  of  well-nigh  all  men,  and  it  was 
only  when  they  get  the  ascendancy  that  the 
subject  is  pronounced  tuberculosis.  And  Dr. 
Bunch  testified  further  that  the  disease  some- 
times galloped  to  death  within  a  year  of  its 
appearance.  And  again,  the  company's  solicit- 
ing agent  testified  that  he  had  written  poli- 
cies on  the  applicant  in  other  companies, 
that  the  applicant  had  all  the  appearances 
of  a  normal  man,  and  that  the  agent  sought 
and  solicited  the  applicant,  and  that  the  ap- 
plicant did  not  seek  the  agent  Under  all  the 
testimony  the  court  was  wise  to  leave  the 
jury  to  find  if  the  decedent  knew  he  had 
tuberculosis  when  he  made  answer  to  ques- 
tion 0. 

But,  assuming  that  question  9  reasonably- 
suggested  to  the  applicant  his  duty  to  an- 
swer if  he  had  aforetime  consulted  a  physi- 
cian thereabout,  and  that  the  answer  "No**^ 
was  a  response  to  that  question,  yet  such  an 
answer  is  only  fatal  when  it  is  prompted  by 
the  Intent  to  deceive.  That  inquiry  involves 
a  secret  operation  of  the  mind,  and  the  cir- 
cumstances before  recited  do  not  leave  the 
issue  free  from  reasonable  doubt 

[6]  In  this  connection  the  eighth  exception 
is  relevant.  Nobody  will  deny  that  in  a  court 
of  equity  the  rule  prevails  that  fraud  must 
be  proved  by  clear  and  convincing  testimony, 
and  that  because  it  involves  the  wicked  in- 
tent The  same  rule  operates  in  a  court  of 
law;  both  courts  have  Jurisdiction  to  try 
Issues  of  fraud;  and  there  is  no  reason  to 
apply  a  different  rule  in  the  two  courts.  The 
circuit  court  did  not  Instruct  the  Jury  that 
the  prep<mderance  of  evidence  in  favor  of  the> 
defendant  should  be  clear  and  convincing, 
for  that  is  not  correct;  the  instruction  was 
that  the  substantive  matter  to  prove  fraud, 
the  evidence,  should  be  dear  and  convincing. 

The  fourth  exception,  by  the  words  of 
it,  admits  that  two  witnesses  testified  with- 
out objection  to  the  good  character  of  the 
decedent.  It  is  therefore  not  worth  while 
to  inquire  if  the  others  who  swore  on  that 
subject  under  objection  testified  against  the 
law.  Moreover,  the  postulate  announced  in 
Smets  V.  Plunket,  1  Strob.  372,  relied  upon  by 
the  appellant,  has  been  modified  by  subsequent 
decisions  of  this  court  See  Dawkins  v.  Gault 
5  Rich.  153 ;  Werts  v.  Spearman,  22  S.  C.  219. 

[6]  The  vice  expressly  suggested  in  fifth 
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and  sixth  ezceptlans  1b  that  the  court 
^'charged  the  jury  upon  the  fftcts."  The  ex- 
ceptions are  without  merit  All  the  court 
told  the  jury  tn  that  connection  was  that  Dr. 
Bunch's  testimony  was  some  evidence  of  a 
fact  in  issue.  That  wais  hut  saying;  that  the 
testimony  tended  to  prove  the  fact  When 
relevant  and  competent  testimony — and  this 
was  both — ^is  introduced,  the  inference  of  law 
is  that  it  tends  to  prove  the  fiict  to  which'  it 
is  directed.  See  Gamble  v.  Insurance  Co., 
95  S.  C.  199,  78  S.  B.  875. 

The  seventh  and  li^st  exception  to  be  con- 
sidered "alleges  error  in  charging  tlie  law  of 
waiver,"  as  the  law  upon  that  subject  was 
stated  in  the  third,  fifth,  seventeenth,  thir- 
teenth and  fourteenth  of  the  plalntUTs  re- 
quests, and  which  requests  were  all  allowed. 

The  force  of  the  appellant's  brief  is  direct- 
ed to  the  plaintiff's  thirteenth  and  fourteenth 
allowed  requests.  The  fourteenth  request 
was  taken  bodily  from  the  opinion  in  Insur- 
ance Co.  V.  Arnold,  97  S.  C.  421,  81  S.  EX  964, 
Ann.  Oas.  1916G,  706.  The  appellant's  coun- 
sel has  not  indicated  in  the  argument  where- 
in that  postulate  is  untrue. 

[7]  Commencing  In  the  brief  on  the  thir- 
teenth request,  the  apl)ellant8'  couns^  says: 

"The  error  is  that  the  court  improperly  de- 
fined the  law  of  waiver,  charging  the  jury  that 
-  a  lack  of  knowledge  or  its  equivalent,  negligence 
and  carelessness,  on  the  part  of  an  examining 
physician  for  an  insurance  company,  could 
amount  to  a  waiver." 

The  court  was  not  stating  the  law  of  waiv- 
er, but  was  expressly  stating  the  law  of  es- 
toppel. The  two  subjects  are  not  synonymous, 
although  akin. 

The  argument  does  not  deny,  apart  from 
any  untrue  or  fraudulent  answer  made  by  the 
applicant,  that  if  a  medical  examiner  shall 
pass  an  applicant,  knowing  of  defects  in  his 
body  then  the  company  may  not  thereafter 
contend  that  the  subject  was  unsound,  ft 
matters  nothing  whether  this  conclusion  is 
founded  upon  that  which  the  books  call  es- 
toppel or  waiver,  or  what  not;  those  are 
only  words. 

If  the  above  stated  postulate  be  true,  then 
It  is  immaterial  whether  the  action  of  the 
doctor  be  prompted  by  ineflaciency  or  by  care- 
lessness; the  result  is  the  same ;  the  company 
set  him  to  judge  of  the  applicant's  fitness, 
and  the  company  is  bound  by  his  judgment 
The  thirteenth  request  amounted  to  so  much. 
As  before  stated,  this  leaves  out  of  the 
question  this  applicant's  answer.  The  court 
had  charged  the  jury  the  effect  of  them. 
The  judgment  is  afilrmed. 

GARY,  C.  J.,  and  HYDRXOK,  WATTS,  and 
FRASER,  JJ.,  concur. 

On  Rehearing. 

PER  CURIAM.    We  have  considered  the 
petition  for  a  rehearing,  and  it  is  refused. 


The  only  matter  In  the  petition  whidi  needs 
to  be  referred  to  is  what  we  said  about  the 
fourth  exception.  That  exception  is  that  the 
court  erred^ 

'in  admitting  over  defendants'  objection  the 
testimony  of  all  the  witnesses  for  the  plaintiff 
and  the  defendant  with  two  exceptions  the  ques- 
tions and  answers  as  to  the  character  and  repu- 
tation of  fhe  deceased." 

We  inferred  from  that  language  that  two 
witnesses  had  testified  without  objection. 
But  we  are  satisfied  from  all  the  recitals  of 
the  petition  that  so  much  was  not  intended 
to  be  expressed,  and  that,  on  the  contrary,  the 
defendant  objected  to  all  the  testimony  which 
was  directed  to  prove  the  good  character  of 
the  deceased. 

[8]  We  nevertheless  think  that,  under  our 
own  cases  cited  in  the  opinion,  the  testimony 
was  competent.  The  order  staying  the  remit- 
titur is  revoked. 

(113  s.  C.  116> 

STATE  V.  CHARLESTON  BRIDGE  CO. 

(No.  10313.) 

(Supreme  Court  of  South  Carolina.     Dea  22^ 

1919.) 

1.  Bridoks  «=s>28  *-  Pailubk  of  owner  to 

KiaiF    IN     PBOPEB    CONDITION     OONeTITUTES 
OBIMS. 

Under  Cr.  Code  1912,  {  618,  not  only  must 
the  proprietor  of  a  bridge  keep  the  bridge  in 
such  condition  as  to  answer  the  ends  of  its  cre- 
ation, but  it  should  be  kept  in  such  condition  as 
to  accommodate  the  growing  demands  of  mod- 
em traffic,  or  surrender  its  charter,  and,  fail- 
ing to  do  so,  is  guilty  of  a  criminal  offense. 

2.  ObihinaIi  ulw  ^s>10  —  Common  law  in 
force' on  failure  to  keep  bridge  in  re- 
PAIR. ' 

The  provision  in  Cr.  Code  1912,  {  618,  that 
proprietors  of  turnpike  roads  "shall  be  liable  to 
indictment  at  common  law,"  shows  dearly  that 
th6  common  law  is  applicable  to  a  prosecution 
of  a  bridge  company  under  snch  section  for 
failure  to  keep  its  bridge  in  proper  condition. 

3.  Common  law  ^=»12->In  force  in  state. 

The  common  law  of  England  Is  in  force  in 
the  state,  even  though  the  statute  adopted  in 
1712,  ''All  and  every  part  of  the  common  law 
of  England,  where  the  same  is  not  altered  by 
this  act  or  inconsistent  with  the  Constitution, 
customs  and  laws  of  this  state,  is  hereby  con- 
tinued in  full  force  and  virtue  within  this  state 
in  the  same  manner  as  before  the  adoption  d 
this  act,"  is  not  included  in  the  Code  of  Laws 
of  1912 ;  the  statute  being  merely  declaratory  in 
its  nature. 

4.  Bridoes  ^»>28--Sentenge  for  failure  to 

PROPERLY  maintain  ERRONEOUS. 

In  a  prosecution  of  a  bridge  company  under 
Cr.  Code  1912,  §  618,  for  failure  to  keep  ito 
bridge  in  proper  condition,  a  sentence  to  pay 
a  fine,  one  half  to  go  to  the  informer  and  the 
other  half  to  the  bridge  company,  cannot  be 
sustained,  where  the  bridge  company  itself  was 
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owner  of  bridge,  but  senteiice  should  be  award- 
ed under  section  105,  ooaformable  to  the  com- 
mon usages  and  practice  in  the  state,  since  the 
bridge  company  was  not  conmiitting  an  offense 
against  itselt. 

Appeal  from  General  Sessions  Circuit  C3otirt 
of  Charleston  County;  B.  W.  Memmlnger, 
Judge. 

The  Charleston  Bridge  Company  was  con- 
yicted  for  not  keeping  its  bridge  in  proper 
condition,  and  appeals.  Reversed  and  re- 
manded for  proper  sentence. 

The  defendant's  exceptions,  ordered  report- 
ed, are  as  follows: 

1.  That  his  honor  erred  in  not  quashing  the 
indictment  in  the  case,  on  the  ground  that  sec- 
tion 618  of  Criminal  Code  1912  is  applicable 
only  when  a  bridge  is  allowed  so  to  fall  into 
disuse  and  lack  of  repair  as  not  to  be  a  bridge, 
and  thereby  become  a  nuisance,  and  no  facts 
appear  in  the  indictment  warranting  such  an 
inference  or  conclusion. 

2.  That  his  honor,  in  not  quashing  the  indict- 
ment in  this  case  on  the  ground  that  section 
618,  Criminal  Code  1912,  is  incongruous,  In 
that  its  title  is  "Proprietors  of  Bridges  Liable 
to  Indictm^it  for  Not  Keeping  up  Their  Work 
—Penalties  Recovered— How  to  be  Applied"; 
whereas,  the  act  purports  to  define  offenses  by 
owners  of  bridges,  and  only  fixes  penalties  for 
offenses  against  owners  of  bridges,  and  is  there- 
fore violative  of  article  8,  section  17,  of  Con- 
stitution of  S.  C.  1895. 

3.  That  his  honor  erred  in  not  quashing  the 
indictment  on  the  ground  that  section  618, 
Criminal  Code  1912,  is  incongruous  and  mean- 
ingless, in  that  it  provides  no  punishment,  ex- 
cept for  offenses  against  bridge  owners,  and 
that  a  conviction  of  defendant  under  this  stat- 
ute would  be  meaningless. 

4.  That  his  honor  erred  in  not  quashing  the 
indictment  on  the  ground  that  section  618  of 
Criminal  Code  1912  is  incongruous,  in  that  it 
is  an  old  and  obsolete  statute,  no  longer  of  force 
in  this  state  by  reason  of  disuse,  and  is  mean- 
ingless in  its  terms. 

5.  That  his  honor  erred  in  not  quashing  the 
indictment  on  the  ground  that  there  was  no 
longer  any  common  law  in  force  in  this  state 
applicable  to  this  case;  whereas,  he  should 
have  held  that  there  is  no  statutory  law  in  this 
state  perpetuating  the  conmion  law  applicable 
to  this  case,  and  that  there  is  no  common  law 
in  this  state  applicable  to  this  case^ 

6.  That  his  honor  erred  in  not  quashing  the 
indictment  on  the  ground  that  there  is  no  com- 
mon law  of  force  in  this  state  applicable  to 
this  case;  whereas,  he  should  have  held  that 
by  the  act  of  1911  (known  as  section  2838 
[2830],  Code  1912,  voL  1)  the  common-law  in- 
dictment was  abolished  as  to  corporations,  and 
that  by  the  act  of  March  13,  1919  (Statutes 
1919,  p.  285),  owners  of  toll  bridges  are  no 
longer  required  to  keep  up  their  works  to  an- 
swer the  ends  of  their  creation,  but  must  keep 
them  up  in  accordance  with  the  requir^nents 
of  the  state  highway  department  of  this  state. 

7.  That  his  honor  erred  in  allowing  witness 
for  the  Btatei  W.  B.  Bonsai,  to  testify  as  to 
plaif  to  repair  bridge  without  hindrance  to  land 
traffic;  whereas,  it  is  submitted  that  this  plan 
woold  ebetruct  navigation  and  be  a  violation 


of  federal  statutes  known  as  page  1150,  30 
Stat,  at  Large  [Act  March  3,  1899,  c.  425,  f 
9  (U.  S.  Comp.  St  I  9971)1,  and  page  362,  2S 
Stat,  at  Large  [Act  Aug.  18,  1894,  c  299,  §{ 
4,  5  (U.  S.  Comp.  St  §f  9861, 9973)1,  prohibiting 
the  obstruction  of  channeb  and  regulating  the 
use  of  draws  in  bridges. 

8.  That  his  honor  erred  in  allowing  witnesees 
of  the  state,  Momar  Goldsmith  and  J.  W. 
Brandt,  to  testify  as  to  motor  trucks  not  being 
allowed  to  cross  the  bridge;  whereas,  it  is  re- 
spectfully submitted  that  this  class  of  trans- 
portation was  not  contemplated  in  the  act  un- 
der which  this  bridge  was  constructed,  nor  when 
the  present  bridge  was  actually  constructed. 

9.  That  his  honor  erred  in  allowing  witness 
of  state,  Wilson  G.  Harvey,  to  offer  in  evidence 
and  in  admitting  in  evidence  statement  of 
ear;nings  of  bridge;  whereas,  it  is  submitted 
that  this  testimony  was  irrelevant,  and  only 
tended  to  cloud  the  real  issues  of  the  case. 

10.  That  his  honor  erred  in  refusing  to  di- 
rect a  verdict  in  favor  of  defendant  in  thia  case, 
on  the  ground  that  there  was  no  testimony 
tending  to  show  a  violation  of  any  criminal 
law  in  this  state. 

11.  That  his  Honor  erred  in  refusing  to  di- 
rect a  verdict  in  this  case  in  favor  of  defend- 
ant on  the  ground  that  the  testimony  showed 
without  contradiction  that  the  bridge  had  never 
ceased  to  be  a  bridge  during  the  times  alleged 
in  the  indictment,  was  answering  the  ends  of  its 
creation,  and  was  only  closed  for  a  short  time 
for  necessary  repairs. 

12.  That  his  honor  elred  in  refusing  motion 
of  directed  verdict  in  favor  of  defendant,  and 
in  holdhig  that  section  618,  Criminal  Code  1912, 
contemplated  that  the  defendant  must  not  only 
keep  up  the  bridge  for  the  purpose  for  which 
it  was  created,  but  must  provide  for  different 
kind  of  travel  as  it  progressed,  and  that  other- 
wise defendant  should  abandon  the  bridge  and 
surrender  its  charter;  whereas,  it  is  submit- 
ted that  said  section  should  be  construed  strict- 
ly, and  only  provides  for  keeping  up  the  bridge 
to  answer  its  ends  at  the  time  of  its  creation. 

13.  That  his  honor  erred  in  charging  the 
jury  in  this  case  that  the  "ends  of  the  creation 
of  a  toll  bridge  over  a  navigable  stream  in- 
volves the  idea,  not  only  that  it  was  to  carry 
such  traffic  as  was  reasonably  expected  at  the 
time,  but  to  measure  up  to  such  requirements 
as  it  should  thereafter  be  called  upon  to  do  in 
the  carriage  of  traffic;  in  other  words,  to 
adapt  themselves  to  the  conditions  as  they  might 
arise  in  the  future,  which  is  the  object  of  the 
creation  of  a  bridge,  not  only  to  carry  the 
traffic  then  presented,  but  to  adapt  itself  to 
changed  conditions;  otherwise  to  abandon  the 
enterprise  and  let  some  one  else  take  it  up"— it 
being  respectfully  submitted  that  said  section 
618  of  Criminal  Statutes  1912  is  a  criminal 
statute,  and  should  be  construed  strictly,  as 
only  requiring  defendant  to  keep  bridge  in  con- 
dition to  answer  the  ends  contemplated  at  time 
of  its  creation. 

14.  That  his  honor  erred  in  commenting  on 
remarks  of  counsel  of  defendant  about  "people 
being  dragged  into  a  criminal  court,  etc."; 
whereas,  it  is  respectfully  submitted  that  it  is 
a  disgrace  to  be  dragged  into  a  criminal  court, 
and  that,  even  if  this  were  not  so,  such  comment 
on  argument  of  counsel  was  unnecessary,  and 
tended  to  prejudice  the  Juiy  against  the  defend- 
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15.  That  his  honor  erred  in  refusing  to 
charge  the  following  written  request  of  defend- 
ant, viz.:  **The  jury  is  instructed  that  the 
bridge  in  question  was  authorized  and  created 
tinder  the  provisions  of  the  Act  of  17th  of  De- 
cember, 1808,  at  a  time  when  automobiles  and 
heavy  trucks  were  not  in  existence,  and  that 
the  failure  to  provide  a  bridge  suitable  for  au- 
tomobiles and  heavy  trucks  could  not  be  deem- 
ed a  violation  of  the  law  requiring  the  bridge 
to  be  kept  in  condition  to  answw  the  ends  of 
its  creation"— whereas,  it  is  submitted  that  this 
is  a  correct  proposition  of  law  and  applica- 
ble to  this  case. 

16.  That  his  honor  erred  in  refusing  to  charge 
the  following  written  request  of  defendant,  viz.: 

"That  it  appears  from  the  evidence  that  the 
present  bridge  was  built  about  1886.  If  you 
find  that  the  bridge  was  suitable  for  traffic 
such  as  was  contemplated  by  the  builders  of 
the  bridge  at  that  time,  and  was  only  closed  for 
necessary  repairs,  you  must  find  the  defendant 
not  guilty"— whereas,  it  is  submitted  that  this 
is  a  correct  proposition  of  law  applicable  to 
this  case. 

17.  That  his  honor  erred  in  refusing  to  charge 
the  following  written  request  of  defendant,  viz.: 
"That  under  the  act  authorizing  said  bridge 
the  bridge  company  was  and  is  authorized  to 
make  such  rules  and  by-laws  not  repugnant  to 
the  laws  of  the  land  for  the  good  order  and 
proper  government  of  said  company  as  may  be 
thought  expedient  or  necessary"— whereas,  it  is 
submitted  that  same  was  a  correct  proposition 
of  law  applicable  to  this  case. 

18.  That  his  honor  erred  in  refusing  to  charge 
the  following  written  request  of  defendant: 
"That  not  until  the  act  of  1919,  placing  bridg- 
es in  the  state  under  the  supervision  of  the 
state  highway  commission,  has  the  General  As- 
aembly  of  this  state  seen  fit  to  exercise  any 
supervision  over  toll  bridges  owned  by  private 
corporations,  and  have  left  the  management 
and  control  of  same  to  the  officers  and  direc- 
tors of  said  corporations" — ^whereas,  it  is  sub- 
mitted that  this  was  a  correct  proposition  of 
law  applicable  to  this  case. 

19.  That  his  honor  erred  in  refusing  to  charge 
the  following  written  request  of  defendant: 
''That  it  was  no  offense  against  the  laws  of  this 
state  for  defendant  company,  during  the  course 
of  repairs  on  said  bridge,  to  refuse  to  use  any 
temporary  makeshift  for  the  use  of  said  bridge, 
as  there  is  no  law  in  this  state  requiring  the 
bridge  to  be  kept  open  at  all  hazards;  but, 
on  the  contrary,  the  law  specifically  provides 
that  when  a  bridge  is  injured  by  freshet  or 
otherwise  the  bridge  may  be  closed,  provided 
the  repairs  are  commenced  within  six  months 
and  completed  within  two  years.  Section  2170, 
vol.  1,  Code  1912"— whereas,  it  is  respectfully 
submitted  that  this  was  a  correct  proposition 
of  law  applicable  to  this  case. 

20.  That  his  honor  erred  in  refusing  to  charge 
the  following  written  request  of  defendant, 
viz^:  "The  act  of  Congress  prohibits  the  ob- 
struction of  navigable  streams  except  in  ways 
affirmatively  authorized  by  Congress,  and  I 
charge  you  that  Congress  has  only  authorized 
the  erection  of  bridges  across  navigable  streams 
with  suitable  draws  as  provided  by  statute,  and 
that  these  draws  must  be  opened  and  caused 
to  be  opened  under  such  rules  and  regulations 
as  in  the  opinion  of  the  Secretary  of  War  the 


public  interests  may  require"— whereas,  it  is 
submitted  that  this  was  a  correct  proposition 
of  law  applicable  to  this  case. 

21.  That  his  honor  erred  in  refusing  to  charge 
the  following  written  request  of  defendant,  viz. : 
«"I  charge  you  that  the  act  requiring  toll  bridges 
to  be  kept  in  repair,  so  as  to  answer  the  ends 
of  their  creation,  fixes  no  standard  of  repair 
in  which  the  bridge  must  be  maintained;  the 
only  criterion  is  that  the  bridge  can  be  used  as 
a  bridge  under  the  terms  of  the  statute  author- 
i2dng  its  creation,  and  must  not  be  allowed  to 
become  a  nuisance  across  a  stream  or  naviga- 
ble water  of  this  state"— whereas,  it  is  submit- 
ted that  this  was  a  correct  proposition  of  law 
applicable  to  this  case. 

22.  That  his  honor  erred  in  refusing  to 
charge  the  following  written  request  of  defend- 
ant, viz.:  "The  jury  is  instructed  that  if  the 
bridge  company  kept  its  bridge  in  such  shape 
that  it  could  be  used  as  a  bridge  by  the  general 
public  for  the  purposes  for  which  it  was  cre- 
ated, and  yet  was  obliged  to  close  same  for  such 
time  as  was  neceesaiy  to  make  needed  repairs, 
that  it  is  not  guilty  of  any  crime  either  at  com- 
mon law  or  under  the  statutes  of  this  state"— 
whereas,  it  is  submitted  that  this  was  a  cor- 
rect proposition  of  law  applicable  to  this  case. 

23.  That  his  honor  erred  in  refusing  to  charge 
the  following  written  request  of  defendant,  viz.: 
"The  statutes  of  this  state  specifically  provide 
that  where  a  bridge  has  been  injured  by  fresh- 
ets or  otherwise  that  the  bridge  company  shaU 
have  the  right  to  establish  a  ferry,  but  the 
bridge  company  is  not  required  to  establish 
same,  and  the  bridge  company  is  required  to 
commence  repairs,  within  six  months,  and  to 
finish  same  within  two  years.  Section  2170,  vol. 
1,  Code  1912"— whereas,  it  is  submitted  that 
this  was  a  correct  proposition  of  law  applica^ 
ble  to  this  case. 

24.  That  his  honor  erred  in  refusing  a  new 
trial  and  arrest  of  judgment,  on  the  ground 
that  section  618,  Criminal  Code  1912,  contem- 
plated an  indictment  based  on  information^, 
and  not  a  statutory  indictment  provided  in  the 
act  of  1911,  and  that,  even  if  said  section* 
should  be  construed  as  a  whole,  there  is  no  one 
to  whom  the  penalty  can  be  paid;  there  beingr 
no  informer  of  record  in  this  case. 

25.  That  his  honor  erred  in  imposing  a  fine 
of  $10,000 ;  whereas,  it  is  respectfully  submit- 
ted that,  in  the  light  of  the  facts  of  the  case, 
said  fine  was  unwarranted,  and  excessive,  and 
in  violation  of  article  1,  {  19,  of  Constitution> 
of  1895,  prohibiting  excessive  fines. 

26.  That  his  honor  erred  in  imposing  a  fine 
of  $10,000  on  defendant  in  this  case,  when  it 
is  submitted  that  said  fine  was  based  on  a  mis- 
conception of  the  facts  of  the  case,  on  matters 
not  appearing  in  the  record  or  in  testimony, 
and  on  ideas  in  the  mind  of  the  circuit  judge 
not  warranted  by  the  actual  facts  of  the  case. 

27.  That  his  honor  erred  in  imposing  a  fine 
on  defendant;  whereas,  it  is  submitted  that 
section  618  of  Criminal  Code  1912,  only  au- 
thorizes a  fine  for  offenses  against  owners  of 
bridges,  and  there  is  no  provision  of  law  iQ> 
this  state  authorizing  a  fine  to  be  imposed  upon 
the  defendant  for  violating  the  terms  of  said 
section. 

28.  That  his  honor  erred  in  refusing  the  mo- 
tion of  defendant  for  continuance  in  this  cause ; 
whereas,  it  is  respectfully  submitted  that,  m 
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▼lew  of  the  affidavit  presented  and  other  facts 
shown  by  the  record,  a  soand  discretion  would 
have  necessitated  a  continuance  nntil  the  next 
term  of  the  court. 

H.  li.  Erckmann,  of  Charleston,  for  appel- 
lant.  , 

T.  P.  Stoney,  Sol.,  and  Smythe  &  Visanska, 
all  of  Charleston,  for  the  State. 

GARY,  C.  J.  The  defendant  owns  and  oi>- 
erales  a  toll  briidge  across  Ashlay  river,  be- 
tween the  city  of  Charleston  and  St.  Andrews 
pariah,  under  and  by  virtue  of  the  provisions 
of  certain  statutes.  The  defendant  was  In- 
dicted, tried,  and  convicted  under  section  618 
of  the  Criminal  Code,  and  sentenced  to  pay  a 
fine  of  $10,000— one  half  to  go  to  the  inform- 
er, and  the  other  half  to  go  to  the  Charleston 
Bridge  Company.    That  section  is  as  follows: 

''The  proprietor  or  proprietors  of  every  bridge 
or  turnpike  road  now  constructed,  or  hereafter 
to  be  constructed  by  the  authority  of  the  Legis- 
lature, shall  be  liable  to  indictment  at  common 
law  for  not  keeping  tiieir  respective  works  in 
such  condition  as  to  answer  the  ends  of  their 
creation.  All  the  penalties  which  may  be  re- 
covered for  offenses  against  owners  of  bridges 
or  turnpikes  shall  be  paid  one  half  to  the  in- 
former and  the  other  half  to  the  corporation  or 
individual  or  individuals  owning  the  works  re- 
specting which  ti&e  said  offenses  shall  have  been 
committed." 

The  defendant  appealed  upon  numerous  ex- 
ceptions, which  will  be  reported. 

[1]  The  first  question  which  we  will  con- 
sider involves  the  construction  of  section  618 
of  the  Criminal  Code  of  1912.  The  appel- 
lant's attorney  in  his  argument  says: 

"We  contend  that  if  this  act  (section  618)  is 
of  force  and  applicable,  that  its  true  constmc- 
tion  as  a  penal  statute  is  to  pimish  only  when 
a  bridge  is  in  such  a  condition  as  practically 
not  to  be  a  bridge,  and  becomes  a  nuisance 
across  a  navigable  stream  or  highway.  His 
honor,  however,  took  the  position  'that  not  only 
must  the  bridge  answer  the  ends  of  its  creation, 
but  it  should  accommodate  itself  to  the  grow- 
ing demands  of  modern  traffic,  or  surrender  its 
charter,  and,  failing  to  do  so,  it  was  guilty  of 
m,  criminal  offense."* 

The  appellant's  attorney  did  not  dte  any 
authorities  to  sustain  the  proposition  for 
which  he  contends,  but  the;  solicitor  and  the 
respondent's  attorneys  have  dted  numerous 
cases,  which  show  that  the  foregoing  excep- 
tions cannot  be  sustained. 

The  cases  of  Park  v.  lAurens  Cotton  Mills, 
75  S.  C.  560,  56  S.  E.  234,  and  Nexsen  v. 
Ward,  96  S.  C.  313,  80  S.  C.  599,  show  that 
the  second  exception  cannot  be  sustained. 

[2,  3]  The  next  question  that  will  be  con- 
sidered is  whether  the  common  law  is  of 
force  in  this  state,  on  the  ground  that  the 
following  statute,  which  was  first  adopted  In 
1712  (Rev.  St  1872,  c.  146.  {  10),  is  not  in- 
cluded in  the  Code  of  Laws  of  1912: 


"An  and  every  part  of  the  common  law  of 
England,  where  the  same  is  not  altered  by  this 
act  or  inconsistent  with  the  Constitution,  cus- 
toms and  laws  of  this  state,  is  hereby  con- 
tinued in  full  force  and  virtue  within  this 
state  in  the  same  manner  as  before  the  adop- 
tion of  this  act" 

In  the  first  place,  the  provision  in  section 
618,  that  proprietors  of  turnpike  roada  shall 
be  liable  to  indictment  at  common  law, 
shows  clearly  that  it  is  applicable  to  the  pres- 
ttit  case ;  and,  in  the  second  place,  the  stat- 
ute, making  the  common  law  of  force  in  this 
state,  is  merely  declaratory  in  its  nature.  In 
the  case  of  Shecut  v.  McDowel,  1  Tread. 
Const  35,  the  principle  is  thus,  correctly  stat- 
ed by  Nott,  J.: 

"The  first  question  •  •  •  is  whether 
•  •  •  this  court  Is  to  be  governed  by  the 
principles  of  the  common  law,  as  settled  in  Eng- 
land. *  *  *  As  to  the  first  point  our  act  of 
assembly,  passed  in  the  year  1712,  says  the 
common  law  of  England  shall  be  in  as  full 
force  and  virtue  in  this  state  as  in  England* 
And,  even  if  it  did  not^  I  do  not  know  by  what 
other  law  we  should  be  governed ;  for  the  com- 
mon law  is  as  much  the  law  of  tiiis  country  as 
of  England.  I  do  not  mean  to  say  that  we 
are  bound  by  every  decision  made  by  the  courts 
in  England.  We  have  a  right  to  take  our  own 
view  of  the  common  law." 

[4]  We  proceed  to  the  eonaideratian  of  the 
question  whether  the  sentence  imposed  upon 
the  defendant  was  illegal.  The  two  para- 
graphs in  section  618  were  first  made  a  part 
of  a  lengthy  act,  adopted  in  1827.  7  St  at 
Large,  p.  315.  They  did  not  therein  appear 
as  a  single  section.  The  first  provision  in 
section  618,  as  it  appeared  in  the  act  of  1827, 
included  the  words: 

"In  the  same  manner  as  if  no  provisions  were 
contained  in  this  act  to  enforce  them.*' 

And  the  second  provision  was  as  foUows: 

"And  be  it  further- enacted,  that  all  penalties 
which  may  be  recovered  f(Hr  offenses  created  by 
this  act,  shall  be  paid  one  half  to  the  informer, 
and  the  other  half  to  tiie  oorporaUon  or  in- 
dividual or  individuals  owning  the  works  re- 
specting which  tiie  said  offenses  shall  have 
been  committed." 

These  provisions  were  re-enacted  a»  mps,- 
rate  sections  in  the  Revised  Statutes  of  1873 
(page  282,  {{  21  and  22) ;  also  in  the  General 
Statutes  of  1882  O^ge  835,  ||  1131  and  1132). 
But  they  were  incorporated  in  the  Revised 
Statutes  of  1893  (psLge  382,  i  354)  and  in  the 
Code  of  Laws  of  1902  (page  379,  i  443)  as  a 
single  section.  Section  105  of  the  Criminal 
Code  of  1912,  is  as  follows: 

"In  cases  of  legal  conviction,  where  no  pun- 
ishment is  provided  by  statute,  the  court  shall 
award  sudi  sentence  as  is  conformable  to  tho 
common  usage  and  practice  in  this  state,  ac- 
cording to  the  nature  of  the  offense,  and  not 
repugnant  to  the  Constitution." 
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The  defendant  was  convicted  of  an  offense 
committed  by  him,  and  the  sentence  imposed 
on  him  was  for  an  offense  against  the  owners 
of  the  bridge,  which  he  had  not  committed. 
Therefore  the  court  did  not  award  such  sen- 
tence as  was  conformable  to  the  common 
usage  and  practice  in  this  state,  according  to 
the  nature  of  the  offense.  The  sentence  was 
therefore  illegal. 

There  was  no  prejudicial  error  assigned  by 
the  other  exceptions. 

The  judgment  of  this  court  is  that  the  Judg- 
ment pronounced  be  reversed,  and  the  cause 
remanded  to  that  court  for  the  pronounce- 
ment of  a  sentence  pursuant  to  section  106 
of  the  Criminal  Code  of  1912  in  conformity 
to  the  usage  and  practice  of  this  state.        , 

HYDRICK,  WATTS,  FRASEB,  and  GAGB, 
JJ.,  ooncur. 


STATE]  T.  MATHENY  et  al.    (No.  10301.) 

(Supreme  Court  of  South  Carolina.    Dec  22, 

1919.) 

DlSTUBBANOB    OF   PUBLIC   ASSBMBIAGK   ^=8»1', 

14-^Qffensb  nebo  not  be  ooiioanxD  bk- 

FOBS  DISHISSAL  OF  CONGBBOATIOIV. 

EYidence  that  after  oongregation  had  been 
dismissed  by  pastor,  and  while  the  congrega- 
tion or  a  part  of  it  was  in  the  churchyard 
defendants  created  a  disturbance  on  church 
grounds  by  the  firing  of  shots  and  by  loud  talk- 
ing and  cursing,  frightening  and  causing  con- 
gregation to  run  and  scatter  in  varloas  direc- 
tions, did  not  Justify  direction  of  verdict  for 
defendant  in  a  prosecution  for  disturbance  of 
religious  worship  under  Cr.  Code  1912,  {  703 ; 
it  being  unnecessary  that  such  disturbance  take 
place  before  congregation  was  dismissed. 

Appeal  from  Oeneral  Sessions  Circuit 
Court  of  Barnwell  County;  EL  F.  Rice, 
Judge. 

John  N.  Matheny  and  others  were  con- 
victed for  the  disturbance  of  religious  wor- 
ship and  carrying  concealed  weapons,  and 
they  except  and  appeal.  Exceptions  over- 
ruled, and  judgment  affirmed. 

J.  O.  Patterson,  Jr.,  of  Bsmwell,  for  ap- 
I^ellants. 

Solicitor  R.  L.  Gunter,  of  Aiken,  and  James 
IX  Davis*  of  Barnwell,  for  the  State. 

WATTS,  J.  The  appellants  were  indicted, 
tried,  and  convicted  before  Judge  Rice  and 
a  Jury  for  violating  section  703  of  Criminal 
Code  for  "disturbance  of  religious  worship 


f» 


and  carrying  concealed  weapons.  After  sen- 
tence appellahts  appeal  and  impute  error  on 
the  part  of  his  honor  in  not  directing  a  ver- 
dict of  not  guilty  as  to  all  of  the  defend- 
ants, as  asked  for  by  them,  at  the  dose  of 
the  evidence  in  the  case,  on  the  ground  there 
was  not  sufficient  testimony  to  sustain  a  con- 
viction, as  the  evidence  showed  that  the 
religious  services  had  been  dismissed  when 
the  disturbance  occurred,  and  complain  of 
error  on  the  part  of  his  honor  In  his  charge 
to  the  Jury,  and  in  not  charging  certain  re- 
quests, submitted  on  the  part  of  the  defend- 
ants. 

The  evidence  shows  that  immediately  after 
the  congregation  had  been  dismissed  by  the 
pastor  a  difficulty  occurred  on  the  church 
ground,  wherein  several  shots  were  fired, 
one  man  shot,  loud  talking  and  cursing  in- 
dulged in,  which  caused  the  oongregation  on 
the  ground  to  run,  and  scatter  in  various 
directions,  and  alarmed  and  frightened  them. 
The  difficulty  took  place  at  the  well  which 
was  on  the  church  property  20  or  26  yards 
from  the  church,  while  the  congregation,  or 
a  part  of  It,  was  in  the  churchyard. 

There  is  no  doubt  that  the  congregation 
had  convened  in  the  first  instance  for  reli- 
gious worship,  the  pastor  had  dismissed  the 
congregation,  with  the  announcement  that 
the  baptism  of  the  converts  would  take  place 
later  at  Willis  Pond,  about  1%  of  a  mile 
from  the  church,  after  the  afternoon  service. 

The  section  of  the  Code  under  which  the 
appellants  were  convicted  is  sufficient  to  sus- 
tain the  conviction.  It  does  not  contemplate 
that  the  disturbance  shall  occur  while  the 
congregation  shall  be  actually  engaged  In 
religious  worship.  They  have  the  right  to 
convene  on  the  church  ground  for  that  pur- 
pose, to  enter  the  church,  and  engage  in  re- 
ligious worship,  and,  after  church,  to  dis- 
perse without  being  disturbed,  made  afraid, 
or  annoyed  by  profanity,  fighting  on  the  part 
of  any  persons,  who,  by  their  conduct  will- 
fully and  maliciously  interrupt  or  disturb  the 
congregation  assembled  for  religious  wor- 
ship, either  In  convening  for  the  purpose  of 
religious  worship,  or  while  actually  engaged 
therein,  or  in  dispersing  from  the  church  or 
grounds  of  the  church,  after  the  congrega- 
tion is  dismissed. 

The  congregation  has  the  right  to  con- 
vene, worship,  and  disperse  without  mali- 
cious or  willful  interruption.  The  exceptions 
are  overruled,  and  Judgment  affirmed. 

GARY,  a  J.,  and  HYDRICB^  FBASER, 
and  gage;  JJ.,  concur. 
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STATE  ▼.  HALL.    (No.  10315.) 

(Supreme  Court  of  South  Carolina.    Dec.  23, 

1919.) 

JuBY   ^==>29(5)— Attornbt   fob   accused 

GHABGED  WITH  MXTBDEB  OAIVNOT  CONSENT  TO 
TBLAL  BT  11   MEN. 

In  view  of  Const.  1895,  art  1,  U  18,  25, 
and  article  5,  §  22,  one  charged  with  a  capital 
felony  who  has  demanded  a  trial  by  jury  cannot 
be  tried  by  any  other  than  a  jury  of  12  men, 
and  his  attorney  cannot  consent  to  a  trial  by 
11  men,  notwithstanding  that  accused  remains 
silent  and  testifies  before  the  11  men. 

Appeal  from  General  Sessions  Circuit 
Court  of  Aiken  Ck>unty;  Edward  Mclyer, 
Judge. 

Dalton  Hall  was  convicted  of  murder,  and 
appeals.    Reversed  and  remanded. 

J.  E.  Stansfield  and  J.  B.  Salley,  both  of 
Aiken,  for  appellant 

R.  L.  Gunter,  SoL,  and  D.  S.  Henderson, 
both  of  Aiken,  for  the  State. 

GART,  C.  J.  The  following  statement  of 
the  facts  by  his  honor  the  presiding  judge 
appears  in  the  record: 

'Tlie  defendant  Dalton  Hall,  was  indicted  by 
the  grand  jury  of  Aiken  county  at  the  January 
term  of  the  court  of  general  sessions  for  the 
year  1919,  the  indictment  charging  that  the  said 
Dalton  Hall  murdered  Foster  Kale  at  Granite- 
ville,  in  the  county  of  Aiken  and  state  afore- 
said, on  October  22,  1918,  by  shooting  him  with 
a  pistol.  The  defendant's  plea  to  the  indictment 
was  not  guilty,  and  he  was  put  upon  trial  on 
that  plea,  and  on  the  issues  raised  thereby. 
The  evidence  introduced  on  the  part  of  the 
state  tended  to  prove  the  charge  as  made,  that 
the  defendant  with  malice  aforethought  killed 
and  murdered  the  deceased,  Foster  Kale,  at  a 
house  in  the  town  of  Granlteville,  in  the  county 
and  state  aforesaid.  The  testimony  on  the  part 
of  the  defense  tended  to  prove  that  the  defend- 
ant, Dalton  Hall,  acted  in  self-defense.  The 
case  remained  on  trial  for  two  days,  and  at  the 
end  of  the  second  day  the  jury  found  the  de- 
fendant guilty  of  murder,  and  recommended 
him  to  mercy. 

'*The  case  came  on  for  trial  on  January  16th 
and  continued  on  the  morning  of  January  17tfa. 
On  that  morning,  when  the  court  convened,  one 
of  the  jurors,  A.  H.  Fulmer,  notified  the  court 
and  counsel  that  when  he  went  to  his  home 
several  miles  in  the  country  the  night  before,  he 
found  his  brother  had  been  stricken  with  paral- 
ysis, and  that  he  was  unconscious,  and  he  wish- 
ed to  be  excused  from  the  jury.  The  counsel 
for  the  state,  Messrs.  Gunter  and  Henderson, 
and  the  cbunsel  for  the  defendant  who  then 
represented  said  defendant,  and  the  defendant 
Dalton  Hall,  himself,  being  present  in  court 
but  saying  nothing,  agreed  that  the  juror  could 
be  excused,  and  that  the  trial  should  continue 
with  Jl  jurors.  Thereupon  the  juror  did  not 
enter  the  panel,  and  the  case  continued  with  11 
jurors  sitting,  by  the  full  consent  of  the  de- 
fendant's counsel.    No  ruling  was  asked  of  the 


court  on  the  subject  and  none  was  made,  and 
no  question  was  then  made,  or  at  any  time,  by 
the  defendant  or  liis  counsel,  that  the  trial  could 
not  proceed  with  eleven  jurors.  Besides  the  de- 
fendant being  present,  there  was  present  sit- 
ting at  the  table  with  the  defendant  and  his 
counsel,  the  father  and  mother  of  the  defendant 
and  no  protest  was  made.  The  defendant  was 
a  man  of  18  years  of  age,  and  after  this  matter 
took  place  in  open  court  he  testified  on  his  own 
behalf  lengthily  and  intelligently.  The  case 
went  to  the  jury  after  argument  of  counsel,  and 
no  request  to  charge  was  made  to  the  judge  on 
the  question  of  any  alleged  illegality  of  the  jury, 
and  after  the  jury  had  rendered  its  verdict  on 
the  next  day,  to  wit  the  18th  day  of  January, 
defendant's  counsel  made  a  motion  for  a  new 
trial  on  the  minutes  of  the  court  in  behalf  of  his 
client  and  argued  it  fully  and  completely,  but 
no  question  was  made  as  to  the  said  alleged  il- 
legality of  the  jury.  That  motion  for  a  new 
trial  was  refused  by  the  judge,  after  dne  con- 
sideration upon  the  merits  of  the  case.  No  mo- 
tion in  arrest  of  judgment  was  made  by  defend- 
ant's counsel,  and  the  first  time  that  any  ques- 
tion was  made  that  the  jury  was  illegal  was  in 
the  proposed  case  served  on  the  counsel  for  the 
stote  on  the  24th  of  March  1919.  Mr.  J.  E. 
Stansfield  did  not  represent  the  defendant  at  the 
trial  of  the  case,  but  has  since  been  employed.'* 

The  only  exception  which  it  will  be  neces- 
sary to  consider  is  the  following:  That  the 
presiding  judge  erred  in  excusing  Juror  A. 
H.  BMlmer  from  sitting  as  a  juror  in  de- 
fendant's case,  and  proceeding  with  the 
trial  with  11  jurors,  and  in  sentencing  the 
defendant  to  lifetime  imprisonment  on  the 
verdict  of  11  jurors,  for  the  reason  that  the 
crime  charged  in  the  indictment  being  mur- 
der, which  is  a  felony  under  the  law,  neither 
the  defendant  nor  his  counsel  nor  the  solici- 
tor and  assistant  counsel  had  the  power  to 
consent  to  a  trial  by  a  jury  composed  of  less 
than  a  full  jury  of  12  men.  Nor  did  the  pre- 
siding judge  have  the  power  to  continue  the 
trial  with  less  than  a  full  jury  of  12  men,  as 
the  same  would  be  contrary  to  the  laws  of 
this  state  and  violative  of  article  5,  S  22,  and 
article  1,  S  ^8t  <^nd  section  25  of  the  Consti- 
tution of  1895  of  the  state,  which  provide  that 
the  right  of  trial  by  a  jury  of  12  men  shall 
remain  inviolate.  Hence  the  verdict  of  the 
jury  in  this  case  was  absolutely  null  and 
void,  and  the  presiding  judge  had  no  power 
or  jurisdiction  to  sentence  the  defendant  on 
such  a  verdict 

Section  25  of  article  1  of  the  Constitution 
Is  as  follows: 

''The  right  of  trial  by  jury  shall  be  preserved 
inviolate." 

In  section  22  of  article  5  we  find  this  pro- 
vision: 

"The  petit  jury  of  the  dreuit  courts  shall  con- 
sist of  twelve  men,  all  of  whom  must  agree  to 
a  verdict  in  order  to  render  the  same.' 


»f 


There  are  numerous  decisions  of  this  court 
to  the  effect  that  the  words  of  the  Constito- 
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tion  above  quoted  mean  tliat  the  right  shall 
be  preserved  as  it  had  previously  existed. 
From  time  immemorial  It  has  been  the  prac- 
tice of  the  courts  of  this  i  state  In  the  trial  of 
persons  charged  with  a  capital  felony,  where 
a  trial  by  jury  has  been  demanded,  as  was 
done  in  this  case,  to  accord  to  the  accused  a 
trial  by  a  commpm-law  jury,  which  means  a 
jury  of  12,  no  more  and  no  less,  all  of  whom 
must  agree  before  a  verdict  can  be  rendered. 
The  framers  of  the  Constitution  are  presumed 
to  have  had  in  mind  this  law  and  practice 
and  intended  by  the  provision  quoted  that 
it  should  be  prescribed  as  a  safeguard  to  the 
life  of  the  citizen.  It  appears  that  the  de- 
fendant has  not  had  such  trial  as  was  con- 
templated by  the  Constitution* 

It  is  unnecessary  to  decide  anything  more 
in  this  case  than  that  one  charged  with  a 
capital  felony,  who  has  demanded  a  trial  by 
jury,  cannot  be  tried  by  any  other  than  a 
jury  of  12  men. 

The  judgment  of  the  circuit  court  is  there- 
fore reversed,  and  the  case  remanded  for  a 
new  trial. 


HYDRIGK,  WATTS,  ERASER,  and  GAGE, 
J  J.,  concur. 


STATE  ▼.  TWIGGS.    (No.  10297.) 

(Supreme  Court  of  South  Carolina.     Dee.  22, 

1919.) 

1.  IlTTOZIOATING  UQUOBS  C=5>236(20)  —  CON- 
YIOnON  OF  UNLAWrUIi  TBANBPOBTATIOR 
BUBTAINSD  BT  EVIDENCE. 

Evidence  held  sufficient  to  sustain  a  convic- 
tion of  having  in  possession  and  unlawfully 
transporting  contraband  liquor. 

2.  INTOXIOATINO  UQUOBS  ^=s>236(5)— BUBDEIV 
OF  PBOOF  ON  AOOUSBD  IN  POSSESSION  OF  XL^ 
LBGAI.   QUANTITIES   OF  IJQUOB. 

Where  a  person  is  found  in  possession  of 
more  whisky  than  the  law  allows  him  to  have, 
the  burden  is  upon  him  to  show  that  he  procur- 
ed it  lawfully. 

3.  INTOXICATICNO  LIQUOBS  ^=s>138  —  AOTUAL 
KNOWLEDGE  BT  PEBSON  TBANSPOBTINO  LIQ- 
UOB     UNNE0E88ABT. 

In  order  to  convict  one  of  having  In  pos- 
session and  transporting  contraband  liquor,  a 
conviction  can  be  had  of  one  found  carrying  a 
suit  case  containing  more  than  a  quart  of  whis- 
ky, although  he  had  no  actual  knowledge  that 
the  suit  case  contained  liquor,  where  the  facts 
and  drcumstances  were  such  as  in  reason  ought 
to  have  conveyed  knowledge  to  the  mind  of  a 
man  of  ordinary  intelligence. 

Appeal  from  General  Sessions  Circuit 
Court  of  Allendale  County;  Hayne  F.  Bice, 
Judge. 

Arthur  Twiggs  was  convicted  of  having  in 
his  possession  and  transporting  contraband 
liquor,  and  appeals.    Affirmed. 


R.  P.  Searson,  Jr.,  of  Allendale,  for  appel- 
lant 

Solicitor  B.  li.  Gunter,  of  Aiken,  for  the 
State. 

HYDRICK,  J.  Appellant  was  convicted  of 
having  in  his  possession  and  transporting 
.contraband  liquor.  When  arrested,  he  had 
in  his  possession  a  suit  case,  which  had  18 
pints  of  whisky  in  it 

He  testified  that  neither  the  suit  case  nor 
the  liquor  belonged  to  him,  and  that  he  did 
not  know  the  suit  case  had  liquor  in  it,  untU 
it  was  opened  by  the  officer  who  arrested  him. 
He  sought  to  explain  his  possession  of  it 
by  saying  that  he  had  merely  taken  it  off 
the  train  at  Baldoc,  at  the  request  of  Alex 
Badger,  a  fellow  passenger ;  that  Badger  got 
off,  when  the  train  stopped  at  a  water  tank, 
where  he  had  a  store,  several  hundred  yards 
from  the  station,  and  asked  him  to  take  the 
suit  case  off  at  the  station;  that,  when  he 
got  off  with  it,  he  saw  some  men  standing 
around,  and,  instead  of  setting  it  down  at 
the  station  for  Badger  to  come  and  get  it,  he 
carried  it  some  distance  from  the  station  and 
put  it  in  his  (defendant's)  buggy,  and  was 
expecting  Badger  to  come  and  get  it. 

Badger  testified  that  the  suit  case  and  liq- 
uor did  not  belong  to  him,  but  that  it  had 
been  put  on  the  train  at  Allendale  by  one 
Sam  Oato,  who  asked  him  to  set  it  off  at 
Baldoc  though  Cato  himself  did  not  get  on 
the  train ;  that  he  suspected  that  it  c<mtained 
liquor,  and  asked  defendant  to  get  it  off  at 
the  station,  but  without  telling  defendant  of 
his  suspicion.  Nevertheless,  Badger^  who 
was  indicted  along  with  defendant,  pleaded 
guilty. 

The  state's  testimony  t^ided  to  prove  that, 
when  defendant  was  arrested,  he  was  several 
hundred  yards  from  the  station,  and  was 
driving  towards  his  own  home,  which  was  in 
the  opposite  direction  from  Badger's  store. 

[1]  We  think  the  testimony  warranted  the 
inference  that  defendant  knew  the  suit  case 
contained  liquor.  ORiere  was  therefore  no 
error  in  the  rulings  of  the  court  as  to  the* 
sufficiency  of  the  evidence  to  convict 

[2]  Nor  was  there  error  in  instructing  the 
jury  that  where  a  person  is  found  in  posses- 
sion of  more  whisky  than  the  law  allows  him 
to  have,  the  burden  is  upon  him  to  show  that 
he  procured  it  lawfully. 

The  statute  says: 

**It  shall  be  unlawful  for  any  person  ♦  ♦  ♦ 
to  receive,  store,  keep  or  have  in  possession, 
or  to  ship,  transport  or  convey  any  alcoholic 
liquors  •  •  ♦  except  as  hereinafter  provid- 
ed."   Act  Feb.  24, 1917  (30  St  at  Large,  p.  69) . 

It  then  provides  the  maimer  in  which  one 
quart  a  month  may  be  procured  and  kept. 
The  rule  in  such  cases  is  that  a  defendaat 
must  bring  himself  within  the  exception. 
For   instance,   where  the  statute  prohibits 
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sale  without  a  liceiise,  and  defendant  is 
charged  with  selling  without  license  the  state 
makes  out  a  prima  fade  case  by  proving  the 
sale,  and  the  burden  la  on  the  defendant  to 
prove,  by  way  of  defense,  that  he  had  a  li- 
cense. State  y.  Williams,  35  S.  O.  344,  14  S. 
£.  819,  and  cases  dted. 
The  court  instructed  the  Jury: 

"If  he  had  more  than  a  quart  in  his  posses- 
sion, and  it  was  illegally  procured,  and  he 
knew,  or  ought  to  have  known,  under  tiie  cir- 
cumstances which  I  have  explained  to  you 
that  he  had  more  than  a  quart  of  whisky,  then 
he  would  be  guilty  of  having  in  his  possession 
more  than  a  quart*' 

[3]  Error  is  imputed  to  the  court  in  using 
words  "or  ought  to  have  known,"  It  being 
contended  that  the  court  thereby  enlarged 
the  term  of  the  statute  which  denounces  one 
who  "shall  knowingly  transport/*  etc  It 
l8  not  required  that  knowledge  shall  be  ac- 
tual and  positive.  If  the  facts  and  circum- 
stances are  such  as  in  reason  ought  to  con- 
vey knowledge  to  the  mind  of  a  man  of  ordi- 
nary intelligence,  then  knowledge  may  be  im- 
puted to  him,  for  no  one  can  be  allowed  to 
shut  his  eyes  to  the  truth  and  plead  igno- 
rance of  it    State  y.  Johnson,  20  S.  G.  887. 

Judgment  affirmed. 

GARY,  a  J.,  and  WATTS,  PHASER,  and 
GAGE,  JJ.»  concur. 


STATE  y.  BURDETTB.    (No.  10314.) 

(Supreme  Gourt  of  South  Carolina.   Dec  23, 

1919.) 

1.  HoiaoiDK  ^=s»300(2)--tJ8B  of  wobd  "buiv'' 

IN    INBTBircnON    AB    TO    SKLF-DBFCN8E    NOT 
EQT7IVAI.ENT  TO  BBTBIAT. 

In  a  prosecution  for  homicide,  the  court  In 
<^arglng  an  self-defense  erred  in  stating  that 
the  law  required  defendant  to  take  any  rea- 
sonable way  of  safeguarding  himself  even  if  it 
was  to  "run,"  the  word  **run"  not  having  the 
same  meaning  as  the  word  "retreat,"  when 
applied  to  the  conduct  of  one  daimed  to  have 
acted  in  self-defense. 

[Ed.  Note.— Por  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Scries,  Run.] 

2.  Homicide  ^=»112(4),  118(4)— Bbotheb  has 

BIGHT    OF    SELF-DEFENSE    AOAINBT    BISTEB'B 
PABAMOUB. 

Where  deceased  and  defendant's  sister  were 
in  the  woods  on  the  lands  of  the  deceased  for 
the  unlawful  purpose  of  sexual  interconrse,  de- 
fendant not  only  had  the  right,  but  it  was  his 
duty,  to  resort  to  all  reasonable  means  to  pre- 
vent his  sister  and  deceased  from  accomplishing 
their  purpose,  though  the  sister  was  of  mature 
years,  provided  he  did  not  commit  a  breach  of 
the  peace^  and  the  mere  fact  that  his  protest  or 
conduct  was  calculated  to  bring  on  a  difiSculty, 
and  did  so,  did  not  deprive  him  of  the  right  of 


self-defense  If  in  apparent  danger  of  losing  his 
life  or  suffering  serious  bodily  harm,  nor  was 
he  bound  to  retreat 

3.  HoiaciDK    ^=s>122— Bbotheb    couu)    not 

PBEVEITT  INTBBC0UB8B  BETWEEN  SXSm  AND 
DBCEABED  BT  KXLLINO  PABAMOUB. 

Defendant,  who  had  followed  his  sister  asd 
deceased  upon  the  latter*s  lands,  where  the  two 
had  gone  for  the  purpose  of  having  sexual  inters 
course,  had  no  right  to  use  physical  force  to 
prevent  the  intercourse,  unless  in  his  presence 
and  after  he  had  protested;  but,  even  in  that 
case,  he  could  only  use  such  force  as  was  rea- 
sonably necessary  to  prevent  the  act,  and  could 
not  resort  to  kOling. 

4.  Homicide  ^5»340(2)— Habmless   insibuc- 
tion  on  seiif- defense. 

In  a  prosecution  for  homicide,  claimed  to 
have  been  committed  in  self-defense  during  an 
altercation,  when  he  attempted  to  prevent  de- 
ceased from  having  sexual  intercourse  with  his 
(defendant's)  sister,  error  in  uistructing  that, 
if  defendant's  conduct  was  such  as  was  reason- 
ably calculated  to  bring  on  a  difficulty,  he  was 
not  without  fault  held  harmless  to  defendant; 
there  being  no  testimony  that  the  two  were  in 
the  act  of  cohabitation,  in  defendaat's  presence, 
when  the  difficulty  took  place. 

Appeal  from  General  Sessions  Gircnit 
Court  of  Laurens  Ck)unty ;  Cteorge  B.  Prince, 
Judge. 

W.  Robert  Burdette  was  convicted  of  man- 
slaughter, and  he  appeals.  Reversed  and 
case  remanded. 

Gothran,  Dean  ft  Oothran,  of  GreenTlUe,. 
and  Simpson  ft  Babh,  of  Laurens,  for  appel- 
lant 

H.  S.  Blaekwell,  Sol.,  and  Featherstone  & 
Knight,  all  of  Laurens,  for  the  State. 

GABT,  O.  J.  The  defendant  was  indicted 
tor  the  murder  of  D.  D.  Stoddard,  convicted 

of  manslaughter,   and  sentenced  to  

years  at  hard  labor  in  the  state  penitentiary, 
or  upon  the  public  works  of  Laurens  coun^. 
He  appealed  upon  the  following  ezceptioiisr 

'*(!)  His  honor,  the  presiding  judge  erred  in 
charging  the  jury,  as  follows :  'Now  the  fourth 
proposition  that  he  must  prove  that  «it  the  time 
he  fired  the  fatal  shot  there  was  open  to  him 
apparently  no  other  reasonable  way  of  saving 
himself.  If  there  be,  the  law  requires  him  to 
take  it,  even  if  tiiat  reasonably  safe  way  is  to 
run,  however  humiliating  it  may  be  to  him 
personally.  If  there  is  a  reasonably  safe  way 
of  saving  himself  the  law  requires  him  to  take 
tbat  way,  and  save  the  shedding  of  human  blood. 
Now,  of  course,  in  this  day  of  firearms  that 
does  not  mean  that  a  man  must  run,  under  cir- 
cumstances or  in  circumstances  where  by  run- 
ning he  would  increase  his  danger.' 

''Specifications  of  Error. 

"(a)  In  using  tlie  words  'run'  and  'running,'  in- 
stead of  the  words  'retreat'  and  'retreating,'  the 
former  conveying  a  meaning  different  from  the 
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latter,  which  are  recognized  as  the  proper  legal 
expression* 

"(b)  By  the  uae  of  the  words  'run'  and  'mn- 
ning/  instead  of  the  words  'retreaf  and  'retreat- 
ing/  the  jury  was  misled  as  to  the  defendant's 
rights,  under  the  circumstances,  and  under  his 
plea  of  self-defense. 

"(2)  His  honor,  the  presiding  judge,  erred  in 
charging  the  jury  as  follows,  after  they  had 
returned  for  further  instructions:  'A  man 
should  run  if  by  running  he  could  save  his  life 
or  person  from  serious  bodily  harm.' 

"Specifications  of  Error. 

"(a)  In  using  the  words  'run*  and  'running,' 
instead  of  the  words  'retreat'  and  'retreating,' 
the  former  conveying  a  meaning  different  from 
the  latter,  which  are  recognized  as  the  proper 
legal  expression. 

"(b)  By  the  use  of  the  words  'run'  and  'run- 
ning,' instead  of  the  words  'retreat'  and  're- 
treii^ting,'  the  jury  was  misled  as  to  the  defend- 
ant's rights  under  the  circumstances  and  imder 
his  pl^a  of  self-defense. 

"(3)  His  honor,  the  presiding  Judge,  erred  in 
charging  tiie  jury  as  follows:  'A  woman  who  is 
21  years  of  age  has  the  right  to  yield  her  per- 
son to  whom  she  wiU,  and  her  brother  cannot 
prevent  it  by  actual  physical  force.  It  is  dif- 
ferent if  a  woman  is  immature ;  but  where  she 
is  21  years  of  age  she  has  the  right,  if  she  elects 
to  do  so,  to  yield  her  person  of  her  own  free 
will  to  whom  she  will  and  a  brother  would  not 
have  the  right  to  use  physical  force  to  prevent 
it'— in  connection  with  the  following  charge: 
'If  a  man  suspects  that  his  sister  is  inviting 
another  man  in  the  woods  for  improper  rela- 
tions, he  has  the  right  to  go  into  the  woods  to 
see  whether  or  not  it  be  true,  and  he  has  ti&e 
light  to  protest  against  their  conduct ;  and  that 
would  not  be  such  fault  in  bringing  on  a  diffi- 
culty as  would  deprive  him  of  the  law  of  self- 
defense.  •  •  ♦  Of  course,  if  he  was  there 
merely  for  the  purpose  of  protesting,  and  if  his 
conduct  was  not  such  as  is  reasonably  calculated 
to  bring  on  a  difficulty,  he  has  the  right  to  pro- 
test against  the  deceased  debauching  his  sister; 
but  if  his  conduct  was  such  as  is  reasonably  cal- 
culated to  bring  on  a  difficulty,  and  he  persisted 
in  it,  he  is  not  without  fault  in  bringing  on  the 
difficnity.' 

"Specifi<^tion8  of  Error. 


Mi 


'(a)  The  effect  of  this  charge  was  to  convey 
to  the  jury  the  instruction  that  a  brother  who 
attempts  by  physical  force  to  prevent  the  de- 
bauching of  his  sister  in  his  presence,  whether  in 
a  combative  spirit  or  not,  has  been  so  much  at 
fault  in  bringing  on  a  difficulty  with  the  de- 
baucher  as  to  deprive  him  of  the  right  of  self- 
defense;  a  proposition  abhorrent  to  dvilized 
society  and  contrary  to  law." 

The  facts  are  thus  stated  in  the  testimony 
of  W.  Robert  Burdette,  the  defendant:  ' 

"Thirty  years  old;  not  married;  brother  of 
Mrs.  Lee  Bolt;  been  living  with  father  and 
mother  all  my  life.  Mrs.  Bolt  has  been  married. 
She  and  her  husband  have  not  lived  together 
for  10  or  11  years.  Since  the  separation  she 
has  been  living  vnth  father  and  me.  She  has 
two  boys  by  the  Bolt  marriage.  No  one  else 
lives  with  us.  I  have  brothers.  They  are 'mar- 
ried and  live  away.    All  these  years  I  have  been 


living  with  the  old  folks,  taking  care  of  them. 
Stoddard  lived  about  a  mile  south  of  our  house. 
Prior  to  that  he  had  been  living  nearer  our 
home,  about  150  yards.  He  moved  in  spring  of 
1917.  After  he  moved,  he  visited  at  father's 
home.  He  has  a  son  who  married  my  sister. 
She  was  younger  than  Mrs.  Bolt.  Mrs.  Bolt 
was  about  30  when  this  happened;  Stoddard's 
son  and  my  sister  Mved  at  his  house,  about  a 
mile  and  a  quarter  from  us.  Mr.  Stoddard  did 
his  blacksmith  shop  work  at  our  house;  was 
there  frequently;  yisited  socially  often.  Mrs. 
Bolt  would  see  him  when  he  came.  The  first 
time  I  had  reason  to  suspect  improper  relations 
was  a  few  days  before  the  homicide.  I  received 
the  information  from  Mr.  Stoddard's  son  Den- 
nis, who  married  my  sister.  He  told  me  things 
had  been  going  wrong;  that  it  had  been  going 
on  for  some  time ;  that  he  had  seen  his  father 
going  there  with  a  ladder  at  night  Father  and 
mother  live  in  the  first  stoiy  of  the  house.  My 
sister  and  I  stayed  in  the  second  story.  I  had 
one  room,  and  she  had  another,  with  the  hall 
between  us.  I  asked  Dennis  to  talk  to  his  fa- 
ther and  get  him  to  stop  it  He  told  me  that 
he  had  talked  to  his  father  about  it  He  told 
me  that  his  father  drew  out  his  knife  and  cursed 
him,  and  told  him  he  would  cut  his  damn  throat 
if  he  ever  mentioned  it  again.  He  said  he  had 
started  toward  him,  and  he  picked  up  a  rock  and 
said,  'Ton  are  my  father,  but  yon  must  not  go 
on  me  with  that  knife.'  On  the  morning  of  the 
homicide  I  was  around  home.  I  decided  to  go 
up  to  the  store  to  get  some  smoking  tobacco, 
and  I  thought  I  would  go  through  the  pasture. 
Mr.  Thompson,  who  runs  a  store,  and  I  were  on 
a  gun  trade,  and  I  carried  my  gun  with  me. 
After  I  got  into  the  pasture  I  thought  what  my 
sister  said  that  morning,  that  she  was  going  to 
Mr.  Weelss',  and  Mr.  Stoddard  was  there  the 
afternoon  before  at  our  house;  I  saw  them 
there  talking  together,  and  her  saying  that  she 
was  going  to  Mr.  Weekis'.  I  decided  that  I  would 
go  down  there  and  se^  ior  myself  if  things 
were  going  wrong.  I  found  Mr.  Stoddard  down 
there,  and  my  sister  came  up,  and  they  were 
talking.  I  saw  him  a  minute  or  two  before  she 
came,  standing  in  the  bushes.  He  walked  out 
to  the  road  and  then  walked  back  into  the  bush- 
es, and  then  walked  out  to  the  road  again ;  and 
turned  and  came  back,  and  did  that  the  third 
time,  and  she  came  up  then,  and  they  spoke. 
He  asked  my  sister  if  she  had  seen  Dennis  that 
morning,  and  she  answered  no.  There  was 
something  said  about  me ;  I  did  not  understand 
what  it  was,  but  my  sister  said  that  he  had 
gone  to  the  store.  He  asked  her  then  to  stop 
aside  with  him.  She  told  him  no.  She  said 
she  didn't  have  time.  They  started  in  the  op- 
posite direction  from  me  out  through  the  woods. 
I  walked  up  and  spoke  to  Mr.  Stoddard.  I  said, 
*What  are  you-all  doing  here?  he  replied,  'God 
damn  you;  1  will  give  you  to  understand  how 
to  watdi  me;'  and  he  turned  and  stooped  as 
if  he  was  reaching  for  a  gun  or  something.  I 
could  not  see  what,  for  the  thickness  of  the 
bushes,  and  I  shot,  and  he  walked  on  down  the 
hill,  and  said,  'Don't  shoot  any  more.*  I  thought 
he  was  getting  a  gun.  I  thought  I  was  in  dan- 
ger when  he  cursed  and  made  an  attempt  to 
get  something.  I  thought  he  was  reaching  for 
his  gun,  and  I  felt  that  my  life  was  in  danger. 
I  shot  him  because  I  thought  my  life  was  in 
danger.    He  was  attempting  to  get  something. 
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I  was  going  to  talk  to  him  and  ask  him  kindly 
to  stop  treating  the  family  as  he  was,  and  re^ 
main  friendly  with  him,  but  he  would  not  allow 
me;  he  stooped  to  get  his  gun  or  something  I 
could  not  see  what.  I  told  his  son  Dennis  that 
I  had  shot  him;  he  didn't  ask  me  any  ques- 
tions. I  did  not  want  to  shoot  Stoddard  after 
I  fired,  he  said,  'Don't  shoot  any  more;  you 
have  shot  me;'  and  went  on  down  the  hill.  I 
told  him  to  sit  down,  and  we  would  carry  him 
home." 

The  following  statement  appears  in  the 
record: 

"After  the  jury  retired  and  had  been  out  for 
some  time,  it  returned  and  asked  the  presiding 
judge  for  further  instructions  and  charge  on  the 
law  of  retreat,  in  connection  with  that  of  self- 
defense.  Whereupon  the  presiding  judge  charg- 
ed them  that  the  jury  was  not  to  seek  an  ex- 
cuse to  acquit  the  defendant;  neither  was  it  to 
seek  an  excuse  to  convict  him.  He  repeated  the 
instructions  given  in  the  charge  submitting  the 
cause  to  the  jury ;  that  a  man  should  run,  if 
by  running  he  could  save  his  life  or  his  person 
from  serious  bodily  harm.  That  if  a  man  were 
on  his  own  premises  it  was  not  incumbent  on 
him  to  run,  if  he  be  without  fault  in  bringing  on 
the  difficulty." 

[1]  The  case  of  State  y.  Jordan,  109  S.  C. 
400,  96  S.  E.  221,  is  conclusiye'of  the  question 
presented  by  the  first  and  second  exceptions. 
In  that  ease  this  court  used  the  following 
language: 


tif 


'There  can  be  no  doubt  that  the  word  'run' 
is  accepted  as  being  entirely  different  in  mean- 
ing from  the  word  'retreat,'  when  applied  to  the 
required  conduct  of  one  claiming  to  Oct  in  self- 
defense." 

We  proceed  to  the  consideration  of  the 
third  exception. 

[2]  There  was  testimony  ta  the  effect  that 
D.  (D.  Stoddard,  the  deceased,  and  Mrs.  Lee 
Bolt,  the  sister  of  the  defendant,  were  in  the 
woods  on  the  lands  of  Stoddard  for  an  im- 
moral and  unlawful  purpose  at  the  time  the 
defendant  made  his  appearance.  The  defend- 
ant not  only  had  the  right,  but  it  was  his 
duty,  under  the  circumstances  to  resort  to 
aU  reasonable  means  to  prevent  his  sister 
and  the  deceased  from  accomplishing  their 
purpose  of  sexual  Interourse,  provided  he 
did  not  commit  a  breach  of  the  peace  in 
attempting  to  prevent  them.  He  had  the 
right  to  protest,  to  be  present  where  they 
were,  to  foUaw  them,  and,  as  we  have  said, 
to  do  whatever  else  was  necessary  to  thwart 
their  purpose  of  cohabitation,  if  he  could 
do  80  without  a  breach  of  the  peace.  The 
mere  fact  that  his  protest  or  his  conduct  may 


have  been  calculated  to  bring  on  a  difficulty, 
and  actually  did  have  that  effect,  would 
not  deprive  him  of  the  right  of  self-defense, 
in  case  he  was  in  danger  of  losing  his  life 
or  suffering  serious  bodily  harm.  Nor  was 
he  bound  to  retreat,  although  the  difficulty 
took  place  on  the  lands  of  the  deceased,  for 
the  reason  that  it  was  not  only  his  right, 
but  his  duty,  to  use  such  means  as  we  have 
mentioned  to  prevent  the  parties  from  ac- 
complishing their  immoral  and  unlawful  pur- 
pose. 

[3, 4]  The  defendant,  however,  did  not  have 
the  right  to  use  physical  force  to  prevent 
their  cohabitation,  unless  in  his  presence  and 
after  he  had  protested.  But  even  in  that  case 
he  could  only  use  such  physical  force  as  was 
reasonably  necessary  to  prevent  the  act  of 
sexual  intercourse.  There  was  no  testimony, 
however,  tending  to  establish  the  fact  that 
they  were  in  the  act  of  cohabitation,  in  the 
presence  of  the  defendant,  when  the  diffi- 
culty took  place. 

Therefore  the  error  specified  in  the  third 
exception  was  not  prejudicial. 

The  judgment  of  the  circuit  court  is  re- 
versed, and  the  case  remanded  for  a  new  triaL 

HYDRIOK,  WATTS,  FRASER,  and  GAGE, 
JJ.,  concur. 


a49  Ga.  596) 

HOPKINS  V.  JACKSON  et  al,    (No.  1363.) 

(Supreme  Court  of  Georgia.    Dec.  11,  19190 

(SyUatfus  Ip  th€  Court.) 

No  OROTTNB  FOB   NEW   VBIAL. 

The  verdict  was  supported  by  evidence. 
None  of  the  assignments  of  error  show  cause  for 
the  grant  of  a  new  trial. 

Error  from  Superior  Court,  Chatham  Coun- 
ty;  P.  W.  Meldrim,  Judge. 

Action  between  Marie  Xj.  Hoiddns  and  O. 
W.  Jackson  and  others.  Judgment  for  the 
latter,  and  the  former  brings  error.  AdT- 
firmed. 

Jas.  R.  Cain  and  Travis  &  Travis,  aU  of 
Savannah,  for  plaintiff  in  error. 

Wilson  &  Rogers  and  Lawton  &  Cunning- 
ham, all  of  Savannah,  for  defendants  in  er- 
ror. 

GILBERT,  J.  Judgment  afiirmed.  AU  the 
Justices  concur,  except  FISH,  C  J.,  absent. 


Qa.) 
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BREWEB  et  al.  r.  BAY. 

(Supreme  Goart  of  Georgia. 


(No.  1391.) 
Dec.  11,  1919.) 


(8yllabu9  "by  the  OauriJ 

1.  SOHOOia  AND  SCHOOL  DI8TBICTB  ^SS»159  — 
InVAUDITT  OF  BEQUIREHENT  OF  PATH8NT  OF 
MATBIGTJIiATION  FEE  AS  CONDITION  ON  AD- 
MISSION TO  MT7NICIPAX  PUBLIC  SCHOOL. 

The  authorities  in  charge  of  a  municipal 
public  school,  conducted  under  the  general  law 
of  the  state  as  a  part  of  the  school  system 
thereof,  cannot  lawfully  require  the  payment  of 
a  matriculation  fee  by  children  of  school  age 
residing  in  the  municipality,  and  who  are  oth- 
erwise qualified,  as  a  condition  to  their  admis- 
sion to  the  "common  schools  department"  of 
such  school. 

2.  MaTTEB  not  DECIDED  BECAUSE  NOT  BAIS- 
BD   BT  BECOBD. 

Whether  a  matriculation  or  monthly  tui- 
tion charge  may  be  lawfully  exacted  of  children 
of  school  age  residing  in  the  municipality  as  a 
condition  to  their  admission  to  what  is  termed 
'the  high  school  department,"  the  ''high  school 
department"  covering  a  course  of  study  not 
prescribed  by  the  state  board  of  education,  is 
a  question  not  raised  by  the  record  in  the  pres- 
ent case  and  is  therefore  not  decided. 

3.  ApPEABANCE  <&S»26— FAII.UBB  OF  APPLICA- 
TION FOB  ]dLA.NDAUU8  TO  NAME  SCHOOL  BOABD 
CUBED   BT  APPEABANCE. 

Under  the  facts  of  the  instant  case,  the 
court  did  not  err  in  striking  the  plea  in  abate- 
ment and  ordering  the  mandamus  absolute  to 
issue. 

Error  from  Superior  Court,  Haralson  Goon- 
ty;   F.  A.  Irwin,  Judge. 

Petition  for  mandamus  by  B.  Bw  Ray 
against  A.  L.  Brewer  and  others,  as  the 
Board  of  Education  of  the  City  of  Tallapoosa, 
and  the  Superintendent  of  its  public  schools. 
Plea  in  abatement  stricken,  and  mandamua 
absolute  ordered  to  issue,  and  certain  of  the 
defendants  bring  error.    Affirmed. 
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Ing  the  board  of  education  of  the  dty  nor 
a  majority  of  them  had  been  made  parties 
defendant  The  superintendent  of  schools, 
the  treasurer,  the  president  of  the  board  of 
education,  and  the  board  of  education  of 
Tallapoosa,  filed  an  answer  denying  that  h, 
tuition  fee  was  charged  pupils  desiring  to 
enter  the  conmion  school  department  of  the 
schools,  but  admitting  that  a  matriculation 
or  incidental  fee  of  $1  was  required  of  all 
children  desiring  to  enter  the  school,  and 
that  monthly  tuition  charges  of  $1.50,  |2 
and  $2.60  were  required  of  all  pupils  desir- 
ing to  enter  the  eighth,  ninth,  and  ten'th 
grades,  respectively;  these  grades  comprising 
the  "high  school  department.*'  It  was  also 
averred  that  the  increased  cost  of  operating 
the  school  made  it  necessary  to  exact  the 
payment  of  the  matriculation  fee  and  tuition 
charges  aforesaid.  The  case  was  heard  by 
the  judge  upon  an  agreed  statement  of  facts, 
and  upon  certain  affidavits  offered  by  the  de- 
fendants. It  appeared  that  the  plaintifl!  and 
his  family  moved  to  the  city  of  Tallapoosa 
about  the  1st  day  of  December,  1918,  nearly 
three  months  before  the  filing  of  the  petlticm 
for  mandamus,  for  the  purpose  of  making 
that  city  their  home;  that  the  plaintiff's 
daughter  is  17  years  old ;  that  the  school  is 
supported  by  funds  derived  .from  local  taxa- 
tion and  the  pro  rata  share  of  the  state 
school  fimd,  which  the  county  school  com- 
missioner of  Haralson  county  is  required  to 
pay  to  the  board  of  education  of  the  dty  of 
Tallapoosa;  that  the  funds  available  are 
not  sufficient  to  pay  the  operating  expenses 
of  the  school;  that  the  uniform  course  of 
study  as  required  by  the  state  board  of  edu- 
cation is  covered  in  the  first  seven  grades; 
and  that  the  eighth,  ninth,  and  tenth  grades 
comprise  the  "high  school  department"  of 
the  school.  Vie  plea  in  abatement  was 
stricken,  and  the  court  ordered  the  manda- 
mus absolute  to  issu&  The  superintendent 
of  schools,  the  treasurer,  and  the  president 
of  the  board  of  education  excepted. 


R.  B.  Bay  filed  a  petition  for  mandamus 
against  the  board  of  education  of  the  city  of 
Tallapoosa  and  the  sut>erintendent  of  the 
public  schools  of  that  dty.  He  alleged  that 
tbe  superintendent,  under  the  direction  of  the 
board,  had  unlawfully  required  the  imyment 
ot  a  matriculation  fee  of  $1  and  a  monthly 
tuition  of  $1.60  of  his  daughter,  who  was  17 
years  of  age,  as  a  condition  to  her  admission 
to  the  public  schools  of  the  city.  He  prayed 
that  the  superintendent  and  the  board  of  edu- 
cation be  required  to  admit  his  daughter 
without  requiring,  as  a  condition  to  her  ad- 
mission, the  imyment  of  the  matriculation 
fee  and  the  monthly  tuition  charge.  The  su- 
perintendent of  schools  and  the  treasurer  of 
the  board,  on  whom  service  was  perfected, 
filed  a  plea  in  abatement,  upon  the  c^ound 
that  neither  the  individual  members  compos- 


M.  J.  Head,  of  Tallapoosa,  and  Edwards  & 
Edwards,  of  Buchanan,  for  plaintiffs  in  eis 
ror. 

J.  M.  McBride,  of  Tallapoosa,  for  defendant 
in  error. 

GEORGE,  J.  (after  stating  the  t&cta  as 
above).  [11  1.  The  Constitution  of  1877  pro-" 
vides: 

''There  shall  be  a  thorough  system  of  com- 
mon schools  for  the  education  of  children  in  the 
elementary  branches  of  an  English  education 
only,  as  nearly  uniform  as  practicable,  the  ex- 
penses of  which  shall  be  provided  for  by  taxa- 
tion, or  otherwise.  The  schools  shall  be  free 
to  all  children  of  the  state,  but  separate  schools 
shall  be  provided  for  the  white  and  colored 
races."  Artide  8,  {  1,  par.  1  (Oivil  Code,  S 
6576). 


^^9F6r  other  cases  see  same  topic  and  KEY-NUBIBBR  in  all  Key-Numb«red  Dlgesta  and  Indexes 
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The  Legislature,  by  an  act  ai^roved  Aug- 
ust 17,  1911  (Acts  1911,  p.  46),  proposed  an 
amendment  to  tbis  provision  of  the  Constitu- 
tion by  striking  therefrom  the  words  ''in 
the  elementary  branches  of  an  English  edu- 
cation only.''  This  amendment  was  subse- 
quently .ratified.  The  constitution  also 
provided  that — 

"Authority  may  be  granted  to  •  •  •  mu- 
nicipal corporation 8  *  *  *  to  establish  and 
maintain  public  schools  in  their  respective  lim- 
its by  local  taxation;  but  no  such  laws  shall 
take  effect  until  the  same  shall  have  been  sub- 
mitted to  a  vote  of  the  qualified  voters  in  each 
*  *  *  municipal  corporation  and  approved 
by  two-thirds  majority  of  persons  voting  at 
such  election."  Article  8,  |  4,  par.  1  (Civil 
Code,  I  6579). 

Under  the  authority  therein  given,  the  Leg- 
islature, by  an  act  approved  December  26, 
1888,  made  provision  for  the  establishment 
of  a  system  of  free  puUic  schools  in  the  city 
of  Tallapoosa,  to  be  maintained  by  local  tax- 
ation. Acts  1888,  p.  831.  By  section  1  of 
the  act,  the  corporate  authorities  of  the  city 
of  Tallapoosa  were  authorized  and  empow- 
ered to  collect  a  tax  annually,  "not  to  exceed 
one-half  of  one  per  centum  on  the  assessed 
value  of  the  taxable  pn^erty  of  said  city 
for  the  purpose  of  establishing  and  main- 
taining a  system  of  free  public  schools  in 
said  city."  Section  3  vested  the  government 
of  the  schools  in  a  board  of  education  for 
the  city,  consisting  of  five  citizens.  The 
board  was  given  authority  "to  employ  teach- 
ers for  said  schools  and  fix  their  compensa- 
tion and  prescribe  their  duties;  •  •  • 
dictate  the  course  of  studies,  •  #  •  the 
number  and  character  of  text-books,"  etc 
Section  6  of  the  act  is  as  follows: 


«ir 


'The  schools  established  by  authority  of  this 
act  shall  be  free  to  all  children  residing  within 
the  corporate  limits  of  Tallapoosa.  Children 
of  nonresidents  may  be  admitted  to  said  schools 
upon  such  terms  as  may  be  prescribed  by  the 
board." 


authorities  there  dted.  With  respect  to 
such  children  desiring  to  enter  what  may  be 
termed  the  "common  school  department,"  the 
rule  above  stated  is  without  exception  under 
the  Constitution  of  this  state.  If  exception 
be  recognized  on  the  ground  of  the  necessity, 
the  necessity  will  always  be  found  to  exist 

[2]  The  record  discloses  that  the  uniform 
course  of  instruction  as  required  by  tlie 
state  board  of  education  was  covered  in  the 
first  seven  grades  of  the  Tallapoosa  public 
schools.  It  also  appears  that  the  eighth, 
ninth,  and  tenth  grades  constituted  the  high 
school.  It  is  alleged  in  the  answer  of  the  re- 
spondents that  the  plaintiff's  daughter  de- 
sired to  enter  the  eighth  grade  of  the  public 
school,  but  no  evidence  was  offered  in  support 
of  this  allegation.  So  far  as  the  record  dis- 
closes, the  defendants'  answer  was  not  of- 
fered as  evidence  or  considered  as  such  by 
the  court  Whether  therefore  the  board  of 
education  could  lawfully  require  the  payment 
of  a  matriculation  fee  by  a  child  within  the 
school  age  who  desired  to  enter  the  high 
school  branch  of  the  schools  in  question  is 
not  involved,  and  np  decision  is  made  upon 
that  question.  See  article  8,  i  5,  par.  1,  of 
the  (Constitution  (CJivil  Code,  I  6580). 

[3]  2.  The  individual  members  of  the 
board  of  education  were  not  made  parties  de- 
fendant, but  the  board  of  education  ap- 
peared in  response  to  the  rule  nisi  and  made 
answer,  as  disclosed  by  the  record.  The 
plea  in  abatement  was  therefore  properly 
stricken. 

Judgment  affirmed. 

All^the  Justices  concur,  except  FISH»  OL 
J.,  absent 


(149  Ga.  6S1> 

CENTRAL    OP     GEORGIA     RT.     CO.     v. 

MOORE. 

MOORB  V,  CENTRAL  OF  GEORGIA   RT. 

CO. 
(No.  1656.) 


By  section  8  of  the  act  the  county  school 
commissioner  of  Haralson  county  was  re- 
quired to  pay  over  to  the  board  of  education 
the  pro  rata  part  of  the  public  school  fund 
due  said  schools. 

It  will  be  seen  that  the  public  schools  thus 
established  are  a  part  of  the  common  school 
system  provided  for  by  the  Constitution. 
They  must  therefore  conform  in  all  respects 
to  the  requirements  of  the  Constitution.  The 
authorities  In  charge  of  a  municipal  jmblic 
school,  conducted  under  the  general  law  of 
this  state  as  a  part  of  the  school  system 
thereof,  cannot  lawfully  require  the  payment 
of  ,a  matriculation  fee  by  children  of  school 
age  living  within  the  municipality  and  who 
are  otherwise  qualified  to  enter  "the  common 
school  department"  of  said  schooL  Wilson 
V.  Stanford,  133  Ga.  483,  66  S.  E.  258,  and 


(Supreme  Court  of  Georgia.    Dec  9,  1919.) 

(SyUdbiU  by  the  Ctmri.) 

Raxiaoads  ^=»824(3)— Dbtvsb  of  icotobtsuck 
not  having  uboal  ucenbb  not  a  tke8- 


Where  a  person  driving  a  motortruck  on  a 
public  highway  over  a  railroad  crossing  is 
struck  by  a  passenger  train  and  injured,  the 
mere  fact  that  the  v^ide  has  not  been  regis- 
tered in  the  office  of  the  Secretary  of  State,  and 
a  license  obtained,  and  a  license  fee  paid  as  re- 
quired under  Georgia  Laws  (Ex.  Sess.)  1915,  p. 
107,  will  not  render  the  person  so  injurpd  a 
trespasser,  and  bar  his  right  of  recovery  against 
the  railroad  company  for  negligence. 

Certified  Question  from  Ck)urt  of  Appeals. 

Action  by  A.  H.  Moore  against  the  Central 
of  Georgia   Railway  Company.     From   the 
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Ga.) 


CENTRAL  OP  GEORGIA  RT.  CO.  v.  MOORE 

(101  S.E.) 


669 


Judgment,  defendant  brings  error,  and  plain- 
tiff takes  a  cross-bill  of  exertions,  and  the 
Court  of  Appeals  certified  a  qaesUon.  Ques- 
tion answered  in  the  negatiye. 

Pottle  St  Hofmayer,  of  Albany,  and  A.  H. 
Gray  and  L.  M.  Rambo,  both  of  Blakely,  for 
plaintlfl!  in  error. 

Glessner  &  Collins,  of  Blakely,  and  Renben 
R.  Arnold,  of  Atlanta,  for  defendant  in  error. 

ATKINSON,  J.  The  Court  of  Appeals  has 
eertifled  the  following  question  for  decision: 

"Under  the  statute  which  requires  that  motor 
vehicles  shall  be  registered  in  the  ofSce  of  the 
Secret£^ry  of  State  and  a  license  obtained,  and 
a  license  fee  paid  (Ga.  Laws,  Ex.  Sess.  1915,  p. 
107),  is  a  person  driving  on  a  public  railroad 
crossing  an  unregistered  motortruck  without 
such  license,  when  struck  by  a  passenger  train, 
to  be  regarded  as  a  trespasser,  and  not  entitled 
to  recover  against  the  defendant  railway  com- 
pany for  negligence  not  willful  or  wanton  ?  See, 
in  this  connection,  Knight  v.  Savannah  Elec- 
tric Co.,  20  Ga.  App.  314  [93  S.  B.  l7]." 

By  section  4  of  the  act  mentioned  in  the 
question  propounded  by  the  Court  of  Api)eals, 
it  Is  provided: 

**That  every  owner  of  a  motor  vehicle  •  •  • 
shall,  on  or  before  the  first  day  of  March  in 
each  year,  before  he  shall  operate  such  motor 
vehicle  or  motorcycle,  register  such  vebide  in 
the  office  of  the  Secretary  of  State,  and  obtain 
a  license  to  operate  the  same  for  the  ensuing 
year ;  and  every  chauffeur,  employed  to  operate 
motor  vehicles  shall  likewise  register  and  obtain 
a  license  as  hereinafter  provided." 

Other  sections  prescribe  certain  fees  to  be 
paid  for  licenses.  By  sectl(«  23  of  the  act 
it  is  provided: 


''That  any  person  violating  any  of  the  provi- 
sions of  this  act  shall  be  deemed  guilty  of  a 
misdemeanor,  and  upon  conviction  thereof  i^all 
be  punished  as  for  a  misdemeanor." 

The  statute  contains  other  provisions  in 
regard  to  the  manner  of  obtaining  lionises, 
and  the  operation  of  automobiles  and  other 
Tehicles  therein  mentioned,  which  are  not 
necessary  to  be  mentioned,  as  they  do  not 
impose  any  additional  restriction  or  penalty 
for  operating  a  machine  without  a  license.  It 
will  be  observed  that  the  statute  makes  it  un- 
lawful to  operate  an  automobile  without  hav- 
ing procured  a  license,  and  that  the  conse- 
quence of  violation  of  the  statute  will  render 
tlie  violator  guilty  of  a  misdemeanor.  In 
Sughes  V.  Atlanta  Steel  Co.,  136  Ga.  511, 
71  S.  B.  728,  36  L.  R.  A.  (N.  S.)  547,  Ann. 
Oas.  1912C,  394,  a  servant  was  injured  whUe 
-violating  a  penal  statute  by  working  on  the 
Sabbath  day.  In  a  suit  against  the  master 
for  negligence  it  was  held: 

''The  collateral  fact  that  the  plaintiff  and  the 
defendant  are  engaged  in  violating  the  law  does 
not  prevent  the  former  from  recovering  damages 
<^  the  defendant  for  an  injury  negligently  in- 


flicted^  unless  the  unlawful  act  eontrfbuted  to 
produce  the  injury." 

In  the  course  of  the  opinion  It  was  said  by 
Evans,  P.  X: 

"In  Massachusetts  it  was  held  that  a  plaintiff 
who  gratuitously  assisted  the  defendants  in 
clearing  out  a  wheel  pit  on  the  Sabbath,  for  the 
purpose  of  preventing  the  stoppage,  on  a  week 
day,  of  the  defendants'  mills,  could  not  recover 
for  the  defendants*  negligence,  by  reason  of  the 
statute  making  penal  such  work  on  the  Sabbath 
day.  The  court  based  its  decision  on  the  pren^ 
ise  that  the  plaintiff's  act,  working  on  the 
Lord's  day,  was  so  inseparably  connected  with 
the  cause  of  action  as  to  prevent  his  maintain- 
ing the  suit.  McGrath  v.  Merwin,  112  Mass^ 
467, 17  Am.  Rep.  119. .  In  most  jurisdictions,  in- 
cluding the  Supreme  Court  of  the  United  States 
and  the  courts  of  England,  it  is  held  that  a  col- 
lateral unlawful  act,  not  contributing  to  the  in- 
jury, will  not  bar  a  recovery.  The  mere  fact 
that  the  plaintiff  on  the  one  hand,  or  the  de- 
fendant on  the  other,  was  engaged  in  violating 
the  law  in  a  given  particular,  at  the  time  of 
the  happening  of  the  accident,  will  not  bar  the 
right  of  action  of  the  former  nor  make  the  lat- 
ter liable  to  pay  damages,  unless  such  violation 
of  law  was  the  efScient  cause  of  the  injury.  1 
Thomp.  Negligence,  {{  82,  249;  37  Cyc.  573; 
P.,  W.  &  B.  R.  Co.  V.  P.  &  H.  Steam  Towboat 
Co.,  23  How.  209,  16  L.  Ed.  433;  Black  v. 
City  of  Lewiston,  2  Idaho,  276,  13  Pac.  80; 
Knowlton  v.  Ry.  Co.,  69  Wis.  278,  18  N.  W. 
17;  Osaph  v.  Judd,  80  Minn.  126,  14  N.  W. 
575;  Sharpe  v.  Evergreen,  67  Mich.  443,  35 
N.  W.  67 ;  Bigelow  v.  Reed,  51  Me.  235 ;  Mo- 
honey  V.  Cook,  26  Pa.  St  342,  67  Am.  Dec.  419; 
HI.  Cent  R.  Co.  v.  Dick,  91  Ky.  434,  115  S.  W. 
665;  Baldwin  v.  Barney,  12  R.  I.  392,  34  Am. 
Rep.  670;  W.  U.  TeL  Co.  v.  McLaurin,  70  Miss. 
26,  13  So.  36.  As  said  by  Judge  Cooley :  'The 
principle  is  that,  to  deprive  a  party  of  redress 
because  of  his  own  illegal  conduct,  the  illegality 
must  have  contributed  to  the  injury.'  1  Cooley 
on  Torts  (3d  Ed.)  269.  The  statute  denouncing 
as  penal  the  following  of  one's  ordinary  call- 
ing on  the  Lord's  day  defines  and  declares  a 
duty  to  the  state.  A  breach  of  duty  to  the  state 
does  not  necessarily  involve  a  breach  of  duty 
to  the  defendant  in  such  cases;  and,  when  it 
does  not,  it  is  simply  an  irrelevant  fact,  unless 
the  law  ^ves  it  relevancy  in  some  express  form. 
Hence  the  conclusion  is  irresistible  that  the 
plaintiflTs  violation  of  a  penal  statute  cannot  be 
pleaded  in  defense  of  a  tort,  unless  such  viola- 
tion is  a  contributing  cause  of  the  injury  for 
which  compensation  is  asked." 

See,  also,  Seaboard  Air-Line  Ry.  v.  Collier, 
118  Ga.  463,  45  S.  E.  300,  and  cases  cited; 
Louisville  &  Nashville  R.  Co.  v.  Stafford,  146 
6a.  206,  91  S.  E.  26.  The  failure  to  have  a 
license  and  pay  the  fee  has  no  causal  rela- 
tion to  the  injury;  and  the  ruling  quoted 
pronounces  a  principle,  which,  applied  to  the 
case  under  consideration,  requires  that  the 
question  propounded  by  the  Court  of  Apx)eals 
be  answered  in  the  negative.  Cases  involv- 
ing the  same  principle  as  applied  to  the 
operati(m  of  automobiles  and  motorcycles  and 
the  like,  in  violation  of  statutes  requiring 
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licenses  find  registratioii  for  the  operation  of 
such  machines  on  public  highways,  have  been 
before  many  of  the  courts  of  last  resort  in 
this  coimtry.  In  most  of  them  it  has  been 
held  that  the  mere  fact  of  operating  a  ma- 
chine without  its  having  been  registered  and 
a  license  issued  therefor,  as  required  by 
statute,  would  not  bar  a  recovery  for  negli- 
gence ;  the  basis  of  these  decisions  being 
generally  that  the  failure  to  have  a  license 
was  not  a  contributing  cause  of  .the  injury. 
See  Hemming  v.  New  Haven,  82  Conn.  661,  74 
Atl.  892,  25  L.  R.  A.  (N.  S.)  734,  18  Ann.  Cas. 
240;  Moore  v.  Hart,  171  Ky.  725,  188  S.  W. 
861;  Porter  v.  Jacksonville  Electric  Co.,  64 
Fla.  409,  60  South.  188;  Wolford  v.  Grinnell, 
179  Iowa,  689,  161  N.  W.  686;  Southern  Ry. 
Co.  V.  Vaughn,  118  Va.  692,  88  S.  E.  305.  U 
R.  A.  1916E,  1222,  Ann.  Cas.  1918D,  842; 
Derr  v.  Chicago,  etc.,  Ry.  Co.,  163  Wis.  234, 
157  N.  W.  753;  Armstead  v.  Lounsberry,  129 
Minn.  34,  151  N.  W.  542,  L.  R.  A.  1915D,  628 ; 
Crossen  v.  Chicago,  etc..  Electric  Ry.  Co.,  158 
IlL  App.  42;  Luckey  v.  Kansas  City,  169 
Mo.  App.  666,  155  S.  W.  873;  Shaw  v.  Thiel- 
bahr,  82  N.  J.  Law,  23,  81  Atl.  497;  Hyde  v. 
McCreery,  145  App.  Div.  729,  130  N.  Y.  Supp. 
269;  Switzer  v.  Sherwood,  80  Wash.  19,  141 
Paa  181,  Ann.  Cas.  1917A,  216;  Salo  v.  Pac 
Coast  Casualty  Co.,  95  Wash.  109,  163  Pac. 
385,  L.  R.  A.  1917D,  613 ;  Dervin  v.  Frenier, 
91  Vt  398,  100  AtL  760;  Marquis  v.  Messier, 
39  R.  I.  563,  99  Atl.  527;  Mumme  v.  Suther- 
land (Tex.  Civ.  App.)  198  S.  W.  395;  Ship- 
moda  V.  Bundy,  Cal.,  24  Cal.  App.  675,  142 
Pac  109;  Black  v.  Moree,  135  Tenn.  73,  185 
S.  W.  682,  L.  R.  A.  1916E,  1216.  See  also, 
2  R.  C.  L.  1208,  i  44;  20  R.  C.  L.  43,  44,  {{ 
87.  88. 

AIL  the  Justices  concur,  except  FISH.  O.  J., 
absent 


(149  Oa.  601) 

LEAVITT  V.  LBAVITT.    (No.  1421.) 

(Supreme  Court  of  Georgia.    Dec.  11,  1919.) 

(Syllabus  hy  the  Court) 
1.  Tbustb      €=5>21(1),  61(1)  —  Creation  of 

TRUST   ESTATES. 

CivU  Code  1910,  {  3729,  provides:  •'Trust 
estates  may  be  created  for  the  benefit  of  any 
minor,  or  person  non  compos  mentis.  Any  per- 
son competent  by  law  to  execute  a  will  or  deed 
may,  by  such  instrument  duly  executed,  create 
a  trust  for  any  male  person  of  age,  whenever 
in  fact  such  person  is,  on  account  of  mental 
weakness,  intemperate  habits,  wasteful  and 
profligate  habits,  unfit  to  be  intrusted  with  the 
right  and  management  of  property:  ♦  •  • 
Provided  also,  if  at  any  time  the  grounds  of 
such  trust  shall  cease,  then  the  beneficiary  shall 
be  possessed  legally  and  fully  of  the  same  estate 
as  was  held  in  trust,  and  any  person  interested 
may  file  any  proper  proceeding  in  the  superior 


court,  where  the  trustee  resides,  to  have  the 
trust  annulled  on  that  ground,  if  he  so  desires. 
Any  person  having  claims  against  the  bene- 
ficiary may  avail  himself  of  the  provisions  of  the 
Code  in  relation  to  condemning  trust  property 
at  common  law." 

The  deed  created  several  estates  for  persons 
other  than  for  Sheldon '  Leavitt,  Sr.,  including 
among  them  contingent  estates  for  any  children 
that  might  be  bom  to  Sheldon  Leavitt,  Jr.  As 
the  trust  extended  to  unborn  children,  it  was 
valid  and  executory.  Watts  v.  Boothe,  148  6a. 
376,  96  S.  E.  863,  and  cases  cited;  Whiddon 
V.  Whiddon,  148  Ga.  255  (1),  258,  96  S.  E.  431 ; 
Farkas  v.  Smith,  147  Ga.  503,  94  S.  E.  1016. 

As  the  deed  created  estates  for  other  persons 
than  Sheldon  Leavitt,  Sr.,  it  could  not  be  set 
aside  and  the  property  restored  to  him  on  the 
grounds  taken,  even  if  as  to  himself  it  created 
a  spendthrift  trust. 

2.  AlfSNDMENTS  TO   PETITION. 

The  proposed  amendmehts  would  not  ma- 
terially affect  the  case  as  alleged  in  the  original 
petition. 

3.  Trusts    ^=s>227— Dismissal  or  petition— 
Allowance   or  trustee's    disbursements 

IN  SUIT. 

The  judge  did  not  err  in  disallowing  the 
amendments,  in  dismissing  the  petition,  and  in 
allowing  the  trustee  reimbursements  from  the 
trust  estate  for  expenses  in  defending  the  snit. 
Melson  v.  Travis,  133  Ga.  710,  712,  66  S.  E.  936. 

Error  from  Superior  Court,  Bichmond 
County;   H.  C.  Hammond,  Judge. 

Action  by  Sheldon  Leavitt,  Sr.,  against 
Sheldon  Leavitt,  Jr.,  individually  and  as 
trustee.  Amendments  to  petition  disallowed, 
and  petition  dismissed,  and  plaintiff  brings 
error.    Affirmed. 

See,  also,  148  Ga.  660,  97  S.  E.  855. 

Sheldon  Leavitt,  Sr.,  brought  an  action 
against  Sheldon  Leavitt,  Jr.,  individually  and 
as  trustee,  to  annul  and  set  aside  a  deed 
which  had  been  jointly  executed  by  them  in 
trust  for  specified  uses.  After  describing  the 
property  the  deed  (so  far  as  it  is  material  to 
be  stated),  provided: 

"All  of  the  aforesaid  properties,  estates,  in- 
terests, and  money  hereinbefore  conveyed,  trans- 
ferred, and  assigned,  to  the  said  Sheldon  Lea- 
vitt, Jr.,  or  any  that  may  stand  in  his  name* 
are  all  to  be  reassigned  and  transferred  to  Shel- 
don Leavitt,  Jr.,  as  trustee  under  this  deed,  to 
be  held  by  him  to  apply  the  net  income  thereof 
to  the  following  purposes,  to  wit;  For  the  sup- 
port and  maintenance  of  the  said  Sheldon 
Leavitt,  and  his  family,  which  consists  of  his 
son,  Sheldon  Leavitt,  Jr.,  and  his  son's  wife, 
Frances  H.  Leavitt,  for  and  during  the  time 
of  their  natural  lives  and  for  the  support  of 
any  children  that  may  be  bom  to  said  Sheldon 
Leavitt,  Jr.;  and  upon  the  death  of  said  Shel- 
don Leavitt  the  said  property  and  the  income 
thereof  are  to  be  held  by  the  said  trustee  for 
the  use  of  the  said  survivors,  Sheldon  Leavitt, 
Jr.,  and  his  wife,  Frances  H.  Leavitt,  for  life, 
and  for  the  survivor  of  them  for  life ;  and  upon 
the  death  of  said  last  survivor,  then  said  prop- 
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erty  and  all  Increase  thereof  and  unexpended 
income  to  be  and  become  the  property  of  the 
children  of  said  Sheldon  Leavitt,  Jr.,  children 
of  a  deceased  child  to  take  the  parent's  share; 
but  in  the  event  said  Sheldon  Leavitt,  Jr., 
■honld  ha^«  died  childless,  without  issue,  but 
leaving  a  will,  the  one-half  of  the  property  of 
the  trust  estate  created  hereby  shall  pass  under 
will  of  the  said  Sheldon  Leavitt,  Jr.,  he  being 
given  power  of  disposition  by  will  of  one-half 
the  estate  if  he  die  childless,  provided,  however, 
that  this  power  of  disposition  shall  not  be  exer- 
cised in  behalf  of  any  member  of  Frances  H. 
licavitt's  family  or  Frances  H.  Leavitt  any  of 
her  kin,  and  the  other  half  of  the  estate— or,  if 
the  said  Sheldon  Leavitt,  Jr.,  being  childless, 
does  not  exercise  his  power  of  disposition,  then 
the  whole  estate— to  go  to  the  heirs  at  law  by 
blood  of  the  said  Sheldon  Leavitt,  Sr.  The  in- 
come of  the  trust  estate  hereby  created  shall  be 
used  for  the  support  and  maintenance  of  the 
parties  hereinbefore  described  when  they  are 
living  together  in  the  family  relation  in  the 
same  establishment,  and  at  the  request  of  either 
Sheldon  Leavitt,  or  Sheldon  Leavitt,  Jr.,  so 
long  as  said  establishment  is  maintained.  Miss 
M.  Virginia  Tucker  shall  be  included  in  said 
family  and  obtain  a  home  and  support  in  said 
family  establishment ;  but  should  either  the  said 
Sheldon  Leavitt  or  Sheldon  Leavitt,  Jr.,  desire 
no  longer  to  live  together  in  the  family  relation 
— and  either  may  so  determine  without  loss  of 
any  interest  in  the  corpus  of  the  estate  under 
this  trust  agreement,  then  the  said  income  aris- 
ing from  the  property  hereby  conveyed  shall 
be  distributed  as  follows:  Twenty-one  hundred 
dollars  ($2,100.00)  per  year  is  to  be  paid  out  of 
the  income  of  the  trust  estate  to  Sheldon  Leavitt 
in  monthly  installments  of  one  hundred  and  sev- 
enty-five dollars  ($175.00)  per  month,  and  the 
balance  of  the  income  of  the  trust  estate  shall 
be  used  for  the  support  and  maintenance  of  the 
other  parties  hereinbefore  designated,  without 
further  daim  on  said  additional  income  by  the 
■aid  Sheldon  Leavitt,  unless  the  said  Sheldon 
Leavitt  should  return  to  live  together  with  the 
family;  provided,  however,  that  the  amount  of 
any  commission  received  by  said  Sheldon  Leavitt 
as  executor  of  the  estate  of  Edward  Leavitt  and 
David  Leavitt  shall  be  deducted  from  said 
twenty-one  hundred  dollars,  it  being  the  true 
purpose  and  intent  of  ^is  provision  that  the 
■aid  Sheldon  Leavitt  shall  hav«  as  an  income^ 
-when  living  separate  from  the  family,  twenty- 
one  hundred  dollars,  said  sum  to  be  made  up 
from  the  commissions  from  said  estate,  and  from 
the  income  of  the  trust  ^estate  created  hereby. 
If  there  should  be  no  commissions,  the  entire 
twenty-one  hundred  dollars  shall  be  paid  from 
the  income  of  the  trust  estate  herein  created; 
or  if  there  be  a  decrease  in  amount  of  commis- 
sions received  by  said  Sheldon  Leavitt,  then  a 
sufficiency  from  the  income  of  the  trust  estate 
to  make  up  the  twenty-one  hundred  dollars  per 
annum  shall  be  paid  to  said  Sheldon  Leavitt. 
Any  excess  of  said  commission  over  six  hundred 
dollars  shall  inure  to  the  benefit  of  said  Sheldon 


Leavitt  over  and  above  said  $2,100.(X)  per  an- 
num, and  also  over  and  above  the  $600.00  pro- 
vided for  below  in  the  event  he  is  residing  in 
the  family.  The  balance  of  the  income  de- 
rived from  the  trust  estate  not  paid  to  said  Shel- 
don Leavitt,  as  hereinabove  stipulated,  shall  be 
paid  to  the  said  Sheldon  Leavitt,  Jr.,  in  monthly 
installments,  for  the  maintenance  and  support 
of  himself,  hia  wife»  and  others  as  hereinbefore 
provided." 

The  petition  set  out  the  deed  and  alleged 
that  it  was  void: 

"(a)  Because  said  deed  attempts  to  create  a 
trust  for  petitioner,  a  man  sui  juris,  and  not 
mentally  weak,  but  of  advanced  age  and  in  feeble 
health,  (b)  Because  said  deed  attempts  to  cre- 
ate a  trust  for  Sheldon  Leavitt,  Jr.,  defendant 
herein,  a  man  sui  juris,  and  not  mentally  weak, 
(c)  Because  said  trust  deed  was  not  recorded  in 
Richmond  county,  Georgia,  the  county  wherein 
the  cestui  que  trust  resided  at  tiie  time  of  the 
execution,  within  three  months  from  date  of 
execution,  as  required  by  Code  of  Georgia,  f 
3729." 

Other  allegations  were  to  the  following  ef- 
fect: The  property,  which  consisted  mostly 
of  corporate  stocks,  bonds,  and  notes,  all  be- 
longed to  Sheldon  Leavitt,  Sr.,  who,  being 
weak-minded  and  in  feeble  health,  was  co- 
erced by  Sheldon  Leavitt,  Jr.,  to  deliver  them 
over  into  his  possession.  Afterwards  both 
parties  employed  counsel,  and,  after  consid- 
eration, entered  into  the  contract  set  out  In 
the  deed.  At  the  time  of  the  execution  of 
the  deed  Sheldon  Leavitt,  Sr.,  was  72  years 
of  age;  and  Sheldon  Leavitt,  Jr.,  and  his 
wife,  Frances  H.  Leavitt,  were  both  sui  Juris, 
and  labored  under  no  legal  disability;  the 
former  being  36  years  of  age  and  the  latter 
34.  They  had  been  married  for  a  number  of 
years;  no  child  had  been  bom  as  the  issue  of 
such  marriage,  and  there  was  no  probability 
of  a  child  b^ng  bom  to  them.  The  deed  was 
not  recorded  within  the  time  prescribed  by 
the  statute,  as  requisite  to  the  validity  of  a 
"spendthrift  trust",  as  authorized  in  the  Civ- 
il Code  1910,  S  3729,  and  since  execution  of 
the  deed  Sheldon  Leavitt,  Sr.,  has  been  re- 
stored to  his  mental  and  physical  competen- 
cy. It  was  prayed  that  the  deed  be  set  aside 
and  the  property  restored  to  the  plaintiff. 

W.  K.  Miller  and  Sam  L.  Olive,  both  of 
Augusta,  for  plaintiff  in  error. 

Gumming  &  Harper,  and  Callaway  &  How« 
ard,  all  of  Augusta,  for  defendant  in  error. 

ATKINSON,  J.    Judgment  affirmed. 
All  the  Justices  concur,  except  FISH,  O. 
J.,  absent. 
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(149  Ga.  590) 

DENNABD  et  aL  t.  FARMERS*  &  MER* 

CHANTS'  BANK  OF  COOLIDGE. 

(No.  1360.) 

(Supreme  Ck)urt  of  Georgia.    Dec  11, 1919.) 

(SyUdbus  ly  the  Court.) 

Injunction  ^=»d9— Ne  bxsat  «s»1— Rj&ckiv- 
BBs  ^=»6  — Appointment  ov  bsceiveb  in- 
consistent WITH  NE  exeat;  INJUNCTION 
UNAUTHORIZED. 

Under  the  pleadinga  and  the  evidence,  the 
grant  of  an  interlocutory  injunction  against 
all  the  defendants  was  unauthorized;  an  in- 
terlocutory injunction  against  any  of  the  de- 
fendants generally  was  likewise  unauthorized. 
With  respect  to  the  specific  sum  in  controversy, 
or  the  proceeds  into  which  the  same  may  have 
been  converted,  the  plaintiff  below  was  not  en- 
titled to  a  receiver  and  at  the  same  time  to  the 
writ  of  ne  exeat.  The  order  appointing  the  re- 
ceiver and  requiring  the  principal  defendants  to 
turn  over  to  him  the  specific  property  was  in- 
consistent with  the  writ  of  ne  exeat  awarded  at 
the  same  time  to  prevent  the  principal  defend- 
ants from  removing  any  of  their  property  from 
the  state,  and  with  the  bond  they  were  required 
to  give  thereunder. 

Error  from  Superior  Court,  Thomas  (boun- 
ty; W.  B.  Thomas,  Judge. 

Suit  for  injunction  and  for  appointment  of 
a  receiver,  etc.,  by  the  Farmers'  &  Mer- 
chants' Bank  of  GooUdge  against  O.  S.  Den- 
nard  and  others.  Receiver  appointed  and  all 
defendants  enjoined  from  farther  selling 
property,  and  writ  of  ne  exeat  ordered  to  is- 
sue to  prevent  part  of  defendants  from  depart- 
ing from  the  State  and  removing  any  of  their 
property  beyond  its  jurisdictional  limits,  and 
requiring  tiiem  to  deliver  certain  sum  .of 
money  to  receiver  on  demand,  and  d^end- 
ants  bring  error.    Reversed. 

The  Farmers'  &  Merchants'  Bank  of  Cool- 
Idge  filed  an  equitable  petition  against  Den- 
nard  Bros.,  a  firm  composed  of  C.  S.  Den- 
nard  and  L.  V.  Dennard,  and  against  Mrs. 
Allie  Dennard  (the  wife  of  C.  S.  Dennard), 
Mrs.  Rosa  Lee  Dennard  (the  wife  of  L.  V. 
Dennard),  E.  M.  Kennington,  and  Mrs.  Ma- 
mie Kennington,  the  last  named  being  the 
wife  of  E9.  M.  Kennington  and  a  sister  of 
O.  S.  Dennard  and  L.  V.  Dennard.  In  sub- 
stance, the  petition  alleged  as  follows:  Den- 
nard Bros,  were  general  merchants,  and  also 
engaged  in  the  business  of  buying  cotton. 
They  were  regular  customers  of  the  bank. 
During  the  cotton  season  of  1918,  the  bank 
advanced  to  them  a  sum  of  money  with 
which  to  pay  for  cotton  bought  by  them,  tak- 
ing as  security  the  warehouse  receipts  to  the 
cotton.  The  sum  advanced  was  carried  as 
an  overdraft  and  amounted  to  $17,493.20. 
Against  this  advance  the  bank  held  warehouse 
receipts  for  114  bales  of  cotton.  When  the 
advances  were  made  by  the  bank,  Dennard 


Bros,  were  the  owners  of  real  and  personal 
property  of  the  approximate  value  of  $14,(XK^, 
exclusive  of  the  cotton  purchased  by  them. 
In  the  latter  part  of  October,  1918,  after 
these  advances  had  been  made,  Douiard 
Bros.,  with  the  knowledge  of  the  bank,  sold 
their  stock  of  merchandise  for  a  little  more 
than  $7,000,  which  was  deposited  to  their 
general  account  with  the  bank.  The  bank 
then  demanded  and  received  from  them  a 
deposit  of  $6,000  to  cover  any  difference  that 
might  thereafter  arise  between  the  amount 
of  the  advances  made  by  the  bank  and  the 
market  value  of  the  cotton,  the  purpose  and 
object  of  the  deposit  being  to  secure  the  bank 
against  any  possible  decline  in  the  market 
price  of  cotton  pending  the  sale  of  the  same. 
After  the  deposit  of  $6,000  had  been  made 
with  the  bank,  the  market  price  of  cotton 
did  decline,  and  the  value  of  the  cotton  held 
by  the  bank,  by  reason  of  the  decline,  was 
approximately  $6,000  less  than  the  purchase 
price  of  the  cotton  which  had  been  advanced 
by  the  bank.  In  January,  1919,  0.  S.  Den- 
nard, as  manager  of  the  business  of  Den- 
nard Bros.,  represented  to  the  bank  that  they 
desired  to  invest  the  $6,000  held  by  the  bank 
In  certain  land  in  Colquitt  county,  of  the  val- 
ue of  $10,000,  and  agreed  that  If  the  bank 
would  consent  to  the  use  of  the  $6,000  they 
would,  as  soon  as  the  land  was  purchased, 
convey  it  to  the  bank  as  security  in  lieu  of 
the  $6,000  then  held  by  the  bank.  The  bank 
consented  and  agreed  that  they  might  draw 
a  check  against  the  $6,000  deposit,  which  was 
expressly  made  not  subject  to  check.  In  pay- 
ment of  land,  upon  condition  that  the  land 
would  be  immediately  conveyed  to  the  bank. 
On  lanuary  23,  1919,  following  the  agree- 
ment, Dennard  Broa  drew  a  check  on  the 
bank  in  favor  of  Mrs.  Emma  Kennington,  one 
of  the  defendants,  for  $6,000,  the  check  show- 
ing the  following  entry  thereon:  "For  pay- 
ment of  land."  This  check  was  indorsed  by 
Mrs.  Kennington,  and  under  the  advice  of 
her  husband,  E.  M.  Kennington,  It  was  de- 
posited with  the  Moultrie  Banking  Company 
for  collection.  In  due  course  the  che<^  was 
presented  to  the  plaintiff  bank  and  by  it  paid 
in  good  faith.  Promptly  after  the  payment 
of  the  check,  the  plaintiff  requested  Den- 
nard Bros,  to  convey  the  land  to  It,  accord- 
ing to  the  agreement.  They  did  not  refuse  to 
make  a  conveyance  to  the  banic,  but  delayed 
doing  so  until  February  18,  1918,  on  which 
date  they  Informed  the  bank  that  they  were 
not  in  position  either  to  return  the  money 
or  to  make  the  promised  conveyance.  The 
bank  then  discovered  that  Dennard  Bros. 
had  not  in  fact  purchased  any  land  from 
Mrs.  Mamie  Kennington,  and  that  she  did 
not  in  fact  own  any  unincumbered  land  in 
Colquitt  county;  that  Dennard  Bros,  had 
disposed  of  practically  all  their  property, 
with  the  exception  of  a  storehouse  and  lot 
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of  the  value  of  approximately  $1,500;  that 
the  ^,000  was  obtained  from  the  bank  as  the 
result  of  a  conspiracy  between  the  several 
defendants ;  that,  immediately  upon  the  pay- 
ment of  the  $6,000  check,  Mrs.  Kennington 
directed  the  Moultrie  Banking  Company  to 
issue  to  each  of  the  Dennard  Bro&  a  cash- 
ier's check  for  his  pro  rata  share  of  the 
fund,  which  was  done;  that  each  of  them 
indorsed  these  checks  and  deposited  them  in 
a  bank  in  Albany,  Ga.,  to  the  separate  credit 
of  their  wives;  that,  before  the  bank  in  Al- 
bany had  collected  the  cashier's  checks,  each 
of  them  went  to  Albany  and  attempted  to 
withdraw  the  funds  from  the  Albany  bank, 
which  declined  to  pay  the  checks;  that,  as 
soon  as  the  Albany  bank  was  advised  of  the 
payment  of  the  cashier's  checks,  C.  S.  and 
L».  y.  Dennard,  in  person,  presented  checks 
in  their  favor,  properly  drawn  by  their 
wives,  respectively,  for  the  full  amount  of 
the  two  deposits,  and  received  the  amount 
of  the  deposits  in  cash.  It  was  further  dis- 
covered, from  an  examination  of  the  deed 
records  for  Thomas  county,  that  on  Decem- 
ber 16,  1918,  Denuard  Bros.,  upon  a  recited 
consideration  of  $3,250,  had  conveyed  76 
acres  of  land  in  Thomas  county  to  G.  O. 
Jordan ;  that  on  the  same  date  they  had  con- 
Yeyed  to  Mrs.  L.  P.  Jordan,  upon  the  recited 
consideration  of  $3,000,  70  acres  of  land  in 
Thomas  county ;  that  on  December  20,  1918, 
L.  V.  Dennard  had  conveyed  to  H.  H.  O'Neal, 
In  consideration  of  $750,  certain  town  prop- 
erty in  the  town  of  Ck>olidge,  and  on  Janu- 
ary 21,  1919,  I/.  V.  Dennard  had  executed  to 
his  wife,  Mrs.  Rosa  Lee  Dennard,  a  deed 
to  a  residence  lot  in  the  town  of  CiX)lidge 
upon  the  recited  consideration  of  $750. 

0.  S.  and  L.  V.  Dennard  had  reduced  their 
property  to  cash,  and  with  their  wives  were 
preparing  to  leave  the  state.  Their  assets, 
consisting  of  several  thousand  dollars  in 
cash,  were  about  to  be  removed  from  the 
state.  They  were  negotiating  the  purchase 
of  lands  lying  partly  within  the  state  of 
Florida  and  partly  within  the  state  of 
Georgia,  with  the  announced  intention  of  re- 
moving beyond  the  limits  of  the  state.  The 
bank  claimed  a  lien  on  and  title  to  the  $6,000 
fund  deposited  with  it,  under  the  agreement 
above  recited.  It  prayed  that  the  writ  of 
ne  exeat  issue,  staying  the  Dennards  and 
their  wives  from  going  beyond  and  from  re- 
moving any  of  their  property  beyond  the  ju- 
risdictional limits  of  the  state ;  that  a  tempo- 
rary receiver  be  appointed  to  take  charge  of 
the  fund  of  $6,000,  the  storehouse  and  lot, 
and  the  residence  lot  transferred  by  L.  V. 
Dennard  to  his  wife;  "that  each  and  all  of 
the  defendants  be  enjoined  and  restrained 
from  further  selling,  incumbering,  removing, 
transferring,  or  otherwise  altering  the  exist- 
ing status  of  any  property,  money,  or  bank 
account  now  owned  or  controlled  by  them, 
except  by  leave  of  the  court ;"  that  judgment 
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be  rendered  in  favor  of  the  bank  for  the  fuU 
amount  of  the  advances  made  by  it  to  Den- 
nard Bros.;  and  that  the  cotton  now  in  its 
possession  be  sold  and  the  proceeds  of  the 
sale,  with  the  $6^000  fund,  be  applied  to  the 
payment  of  said  Judgment.  There  was  also 
a  prayer  for  general  relief,  and  for  process. 
To  the  petition  the  defendant  demurred,  and 
in  their  answer  denied  the  material  allega- 
tions of  the  petition.  On  the  hearing 
the  evidence  for  the  plaintiff  tended  to 
sustain  its  material  allegations,  except  in 
the  following  particulars:  There  was  no 
evidence  that  Mrs.  Bosa  Lee  Dennard  and 
Mr.  and  Mrs.  Kennington  were  attempting 
to  sell  any  of  their  property,  or  that  th4' 
conveyance  to  Mrs.  Bosa  Lee  Dennard 
under  date  of  January  21st,  was  not  made 
for  a  valuable  consideration.  The  terms  and 
conditions  of  the  interlocutory  order  appea;i 
in  the  opinion,  infra. 

Titus,  Dekle  &  Hopkins,  of  Ttiomasville 
for  plaintiffs  In  error. 

Hay,  Joiner,  Hammond  ft  Crawford,  of 
ThomasviUe,  for  defendant  in  error. 

GE20BGE,  J.  (after  stating  the  fiicts  as 
above).  As  we  construe  the  interlocutory 
order,  the  judge  appointed  a  receiver  as 
prayed;  enjoined  "each  and  all  of  the  de- 
fendants from  further  selling,  incumbering, 
removing,  transferring,  or  otherwise  altering 
the  existing  status  of  any  pr(q;>erty,  money, 
of  bank  account  now  owned  or  controlled  bj 
them";  ordered  the  writ  of  ne  exeat  to  i» 
sue  to  prevent  the  defendants,  O.  S.  Den- 
nard, Mrs.  AUie  Dennard,  L.  V.  Dennard, 
and  Mrs.  Bosa  Lee  Dennard,  from  departing 
from  the  state  and  from  removing  any  of 
their  proi>erty  beyond  the  jurisdictional  lim- 
its of  the  state ;  directed  the  receiver  to  de 
mand  of  Mrs.  Dennard  the  $6,000  on  de: 
posit  with  the  plaintiff  bank;  and  required 
the  said  named  defendants  to  deliver  the 
said  sum  of  money  to  the  receiver  on  de 
mand.  With  respect  to  the  storehouse  an<}i 
lot  owned  by  C.  S.  and  L.  V.  Dennard,  and 
the  residence  lot  in  the  town  of  Ooolidge, 
conveyed  by  L.  V.  Dennard  to  his  wife,  Mrs. 
Bosa  Lee  Dennard,  the  case  made  by  the 
pleadings  and  evidence  is  only  the  common 
one  of  a  creditor  without  a  lien  or  claim 
of  lien,  and  is  within  the  rule  contained  in 
section  5495  of  the  Civil  Code  of  1910,  whidi 
provides: 

"Creditors  without  Hen  cannot,  as  a  general 
rule,    enjoin    their   debtors    from    disposing    of 
property,  nor  obtain  injunction  or  other  extraor 
dinary  relief  in  equity." 

See,  also,  Ayers  v.  Claridy,  149  Qa.  — f 
101  S.  E.  292;  Cooleewahee  Co.  v.  Sparks, 
148  Ga.  211,  96  S.  E.  ISL 

In  so  far  as  all  the  defendants,  including 
Mrs.  Allie  Dennard,  Mrs.  Bosa  Lee  Dennard, 
E.  M.  Kennington,  and  Mrs.  B.  M.  Kenning- 
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ton,  were  enjoined,  and  in  so  far  as  any  of 
the  defendants  were  enjoined  generally  from 
selling,  incumbering,  or  otherwise  altering 
the  existing  status  of  any  property,  money, 
or  bank  account  owned  or  controlled  by 
them,  the  case  is  likewise  within  the  general 
mle  above  announced.  No  reason  appears 
why  any  defendant  should  have  been  enjoin- 
ed from  disposing  of  his  property  generally. 
Certainly  the  general  injunction  against  Mr. 
and  Mrs.  Kennlngton  was  unauthorized.  The 
fact  that  the  main  defendants  were  prepar- 
ing to  depart  from  the  state  or  to  remove 
their  property  beyond  the  Jurisdictional  lim- 
its of  the  state  affords  no  ground  for  gener- 
al Injunction.  Tucker  v.  Murphy,  114  Ga.  662, 
40  S.  B.  836.  According  to  the  allegations 
and  the  proof,  the  court  was  authorized  to 
find  that  the  $6,000  referred  to  in  the  peti- 
tion was  segregated  from  the  general  ac- 
count of  C.  S.  and  L.  V.  Dennard,  and  plac- 
ed on  special  deposit  with  the  plaintiff  bank, 
for  the  purpose  of  securing  an  overdraft  with 
the  bank.  The  Judge  was  also  authorized  to 
find  that  this  fund  was  fraudulently  obtain- 
ed from  the  bank  as  alleged  in  the  petition. 
With  respect  to  this  fund,  or  the  money  in- 
to which  it  had  been  converted,  we  are  of 
the  c^inion  that  the  plaintiff  was  entitled  to 
appropriate  and  consistent  relief.  It  will  be 
noted  that  the  Judge  not  only  appointed  a 
receiver  with  specific  direction  to  take  charge 
of  this  particular  fund,  but  also  ordered  the 
writ  of  ne  exeat  to  issue  to  prevent  the  de- 
fendants from  departing  from  the  State  and 
from  removing  any  of  their  property  from 
beyond  the  Jurisdictional  limits  of  the  state. 
The  main  defendants  were  required  to  de- 
liver the  $6,000  referred  to  in  the  petition  to 
the  receiver.  A  refusal  to  comply  with  the 
order  of  the  court  would,  of  course,  subject 
the  defendants  to  punishment  for  contempt 
At  the  same  time,  the  writ  of  ne  exeat  was 
issued  requiring  the  main  defendants  and 
their  wives  to  give  bond  for  their  personal 
appearance  and  for  the  forthcoming  of  all 
their  property  "to  abide  by  the  order  and 
direction  of  the  court,"  or,  in  default  there- 
of, to  be  imprisoned.  As  was  said  by  Hall, 
J.,  In  Bleyer  v.  Blum,  70  Ga.  658,  564: 

'The  incongruity  of  appointing  a  receiver  and 
ordering  the  property  to  be  turned  over  to  him, 
and  at  the  same  time  requiring  bond  from  the 
defendant  for  its  forthcoming,  is  apparent." 

See,  also.  Old  Hickory  Distilling  Co.  v. 
Bleyer,  74  Ga.  201,  and  Tumlln  v.  Vanhom, 
77  Ga.  315,  3  S.  B.  264  (3). 

As  indicated,  the  Judgment  appointing  a 
receiver  to  take  charge  of  the  specific  fund 
formerly  on  special  deposit  with  the  plaintiff 
bank  might  be  affirmed,  with  directions,  as 
was  done  in  the  case  of  Bleyer  v.  Blum,  su- 
pra. Under  the  peculiar  facts  of  this  case, 
we  believe  the  better  practice  to  be  to  re- 


verse the  Judgment  generally,  and  to  leave 
the  Judge  free  on  rehearing  to  grant  the 
plaintiff  such  appropriate  and  consistent  re- 
lief as  the  evidence  may  justify.  In  no  event 
was  the  plaintiff,  under  the  pleadings  and 
evidence  in  the  present  record,  entitled  to  an 
injunction  against  all  the  defendants,  or  to 
general  injunction  against  any  of  the  de- 
fendants ;  nor  was  it  entitled  both  to  the  is- 
suance of  the  writ  of  ne  exeat  and  the  ap- 
pointment of  a  receiver  with  respect  to  the 
specific  fund  formerly  on  deposit  with  the 
plaintiff. 

Judgment  reversed. 

All  the  Justices  concur,  except  FISH,  G. 
J.,  absent 


a49  Qa.  56S) 

ROGERS  ▼.  CITIZENS'  BANK  OF  DOUG- 

LAS.    (No.  1371.) 

(Supreme  Court  of  Georgia.    Dec.  9,  1919.) 

(ByllahuB  ly  the  Court.) 

1.  Statutes  ^s5>64(3),  167(2)  —  No  dcplikd 
bepeal  bt  failubb  to  incluob  act  is 
Code  ;  effect  of  pabtial  invalidity. 

The  act  of  the  (reneral  Assembly  approved 
October  19»  1891  (Acts  1890-91,  p.  96),  as 
amended  by  the  act  approved  December  23,  1892 
(Acts  1892,  p.  107),  provides  that  "upon  the  rec- 
ommendation of  the  grand  jury  of  any  coonty 
having  a  population  of  ten  thousand  or  more* 
where  a  city  court  does  not  now  exist,  there 
shall  be  established  a  city  court  for  said  coun- 
ty." Civil  Code  of  1895,  f  4270 ;  Penal  Code 
of  1895,  §  777.  The  failure  of  the  compilers  of 
the  Code  of  1910  to  embrace  therein  the  provi* 
sions  of  the  act  of  1891,  as  amended  by  the  act 
of  1892,  supra,  did  not,  in  the  absence  of  con- 
flicting statutes  in  that  Code,  amount  to  a  re- 
peal by  implication  of  the  act  referred  to,  and 
that  act,  as  amended  by  the  General  Assembly^ 
is  still  the  law  of  G^rgia. 

(a)  The  act  approved  October  19,  1891,  sn- 
pra,  conferred  upon  the  judge  of  a  court  estab- 
lished under  the  act 'the  power  to  grant  new 
trials,  and  provided  for  direct  writ  of  error  from 
such  court  to  the  Supreme  Court.  These  provi- 
sions of  the  act  were  held  invalid  in  Stewart 
V.  State,  98  Ga.  202,  25  S.  E.  424,  and  in  West- 
em  Union  Telegraph  Co.  t.  Jackson,  98  Ga.  207» 
25  S.  E.  264.  Held,  that  the  invalid  portions  of 
the  act  of  1891  may  be  segregated  and  eliminat- 
ed without  destroying  the  main  purpose  of  the 
act:  such  invalid  portions  not  being  so  eesen- 
tially  connected  with  the  primary  principle  and 
purpose  of  the  law  as  to  render  their  elimina- 
tion destructive  of  the  whole. 

2.  CouBTB  ^=>41— Cmr  coubt  mat  be  estab- 
lished     ON     BECOMMENDATION     of      6BAND 

JUBT. 

Under  the  act  approved  October  19,  1891 » 
supra,  as  amended  by  the  act  approved  Decem- 
ber 23, 1892,  supra,  the  grand  jury  of  any  coun- 
ty having  a  population  of  10,000  or  more,  in 
which  a  city  court  did  not  exist  at  the  time  of 
the  adoption  of  the  act,  and  in  which  none  ex- 
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ists  at  the  time  the  grand  juiy  acts,  may,  by 
recommendation,  establish  a  city  court  for  said 
county. 

3.  CouBTS  ^s»42(5)  —  Act  relating  to  es- 
tablishment OF  citt  coubt  not  bepkaled 
AS  to  Coffee  cottntt. 

The  act  of  1891,  supra,  in  so  far  as  it  ap- 
plies to  the  county  of  Coffee,  was  not  repealed 
by  the  acts  of  1896  and  1897,  creating,  respec- 
tively, a  city  court  of  Coffee  county  and  a  dty 
court  of  Douglas  in  the  county  of  Coffee;  it 
appearing  that  the  act  of  1895  (page  358),  cre- 
ating the  dty  court  of  Coffee,  was  expressly 
repealed  by  the  act  of  1897  (Acts  1897,  p.  524), 
and  that  the  act  of  1897,  creating  the  city  court 
of  Douglas,  was  expressly  repealed  by  the  act 
of  1917  (Acts  1917,  p.  236). 

4.  Coubtb   ^=»41— Gband  just's  begoioien- 

DATION    OF   establishment    OF   CITT    COUBT 

FOB  Coffee  county  valid. 

The  act  of  1891,  supra,  prescribes  no  par- 
ticular form  of  recommendation  to  be  made  by 
the  grand  Jury;  and  the  recommendation  of 
the  grand  jury  of  Coffee  county,  establishing  a 
city  court  for  said  county,  having  specifically 
referred  to  the  act,  the  mere  omission  from  the 
recommendation  of  specific  reference  to  the  por- 
tions of  the  act  conferring  jurisdiction  in  crim- 
inal cases  upon  the  court  thus  established  will 
not  invalidate  the  recommendation. 

0.  Counties      $=s>165,  197  —  Depositabies 
^s>9— Saxabt  of  judge  of  citt  coubt  pat- 

ABLB  BT  COUNTY  DEPOSITOBY  WITHOUT  WAB- 
BANT  AND  WITHOXJT  AUDIT. 

With  respect  to  the  receiving  and  paying 
out  the  moneys  of  Coffee  county,  the  county  de- 
pository created  by  the  act  of  1916  (Acts  1916, 
p.  394)  occupies  precisely  the  same  position  as 
<*onnty  treasurer.  The  salary  of  the  judge  of 
the  dty  court  established  by  the  recommendation 
of  the  grand  jury  of  Coffee  county  under  the 
provisions  of  the  act  of  1891,  supra,  was  fixed 
by  law  and  made  payable  out  of  the  county 
treasury  in  monthly  installments.  It  was 
therefore  unnecessary  for  the  judge  of  the  dty 
court  to  have  his  claim  for  salary  audited  and 
a  warrant  on  the  county  treasurer  issued  there- 
for by  the  board  of  county  commissioners. 

^  Judges  ^ps>22(X)  —  Judge  of  city  coubt 
OF  Coffee  county  entitled  to  his  salaby. 

The  dty  court  of  Coffee  county,  established 
by  recommendation  of  the  grand  jury  of  said 
county  at  the  February  term,  1918,  of  the  su- 
perior court  of  said  county,  was,  under  the  al- 
legations of  the  petition,  a  legally  established 
court,  and  the  judge  thereof  was  entitled  to  the 
salary  fixed  by  the  recommendation  of  the 
^and  jury;  and  the  court  erred  in  dismissing 
the  petition  on  demurrer. 

Error  from  Superior  Court,  GofF ee  Oonnty ; 
J,  L  Suminerall,  Judge. 

Suit  by  mandamus  by  J.  J.  Rogers  against 
the  Citizens'  Bank  of  Douglas,  depository  for 
the  county  of  Coffee,  to  require  the  bank  to 
pay  petitioner  his  salary  as  judge  of  the 
dty  court  of  Coffee  county.  Demurrer  to 
petition  sustained  In  vacation,  and  petition 


dismissed,  and  petitioner  brings  error.    Be- 
yersed. 

L.  B.  Heath,  of  Douglas,  and  Wilson  & 
Bennett  and  Parks  &  Reed,  all  of  Waycross, 
for  plaintiff  in  error. 

Dickerson  ft  Kelly  and  R.  B.  Chastain,  all 
of  Douglas,  for  defendant  in  error. 

6E30ROE],  J.  In  February,  1919,  J.  J. 
Rogers  filed  a  petition  for  mandamus  against 
the  Citizens'  Bank  of  Douglas,  the  depository 
for  the  county  of  Coffee,  to  require  the  bank 
as  such  depository  to  pay  to  the  petitioner  his 
salary  as  judge  of  the  city  court  of  Coffee 
county.  To  the  petition  a  demurrer  was 
filed,  and  it  was  agreed  by  counsel  for  both 
parties  that  the  judge  of  the  superior  court 
should  determine  the  demurrer  in  vacation* 
Upon  consideration  the  demurrer  was  sus- 
tained, and  the  petition  dismissed.  The  pe- 
titioner excepted. 

The  petition  alleged  that  '*by  due  and  legal 
action  of  the  grand  jury  of  CofiTee  county," 
on  February  14,  1918,  and  at  and  during  the 
February  term,  1918,  of  the  superior  court 
of  said  county,  the  city  court  of  Cbffee  coun- 
ty was  established  "under  the  provisions  of 
the  laws  of  Georgia  contained  In  sections 
4831(a)  to  4831(nn)  of  Park's  Annotated  Code 
of  1914";  that  the  salary  of  the  judge  there- 
of was  fixed  at  $1,200  per  annum,  to  be  paid 
monthly  in  installments  out  of  the  treasury 
of  the  county ;  that  the  petitioner  was,  by  the 
Governor  of  the  state,  appointed  judge  of 
said  court,  and  received  his  commission  as 
such  in  due  form  on  March  21, 1918 ;  that  he 
immediately  qualified  by  taking  the  oath  of 
ofl^ce,  and  "entered  upon  the  discharge  of 
the  duties  of  said  ofilce,  and  petitioner  has 
since  continued,  and  still  continues,  to  hold 
said  office  and  discharge  the  duties  thereof ; 
that  his  appointment  as  judge  of  said  court 
was  confirmed  by  the  Senate  at  the  regular 
session  of  the  General  Assembly  held  in  the 
year  1918;  that  on  December  23,  1892,  and 
on  February  14,  1918,  on  which  latter  date 
the  recommendation  of  the  grand  jury  was 
received,  published,  and  ordered  admitted  to 
record  by  the  judge  of  the  superior  court  of 
Coffee  county,  said  county  had  a  population 
in  excess  of  10,000,  and  that  no  city  court 
of  any  description  was  in  existence  In  said 
county  on  either  December  23,  1892,  or  FetH 
ruary  14,  1918;  that  the  General  Assembly, 
by  an  act  approved  August  2, 1916,  abolished 
the  office  of  treasurer  of  Coffee  county,  and 
by  an  act  approved  August  19,  1916,  created 
the  Citizens'  Bank  of  Douglas  the  county  de- 
pository in  and  for  Coffee  county,  for  the 
purpose  of  receiving  and  disbursing  all  coun- 
ty funds  as  theretofore  received  and  dis- 
bursed by  the  county  treasurer;  that  since 
the  passage  of  the  act  last  referred  to  all 
the  public  funds  of  the  county  of  Coffee  have 
been  and  are  now  In  the  custody  and  control 
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of  said  depository;  that  taxes  were  levied 
in  the  year  1918  by  the  duly  constituted  au- 
thorities of  Coffee  county  for  the  payment  of 
the  court  expenses  of  said  county;  that  the 
funds  arising  from  such  levy  are  now  held 
by  the  said  depository,  and  are  available  un- 
der the  law  for  the  payment  of  the  petition- 
er's salary  as  judge  aforesaid;  that  the  pc^- 
titioner  has  made  demand  upon  the  deposito- 
ry for  the  payment  of  his  salary  as  such 
judge,  and  said  depository  has  declined  to 
pay  his  salary  as  such  judge,  or  any  part 
thereof;  and  that  there  is  now  due  the  pe- 
titioner, as  salary  from  the  date  of  his  qual- 
ification as  such  judge  to  December  1,  1918^ 
the  sum  of  $836.66. 

The  demurrer  questions  the  authority  of 
the  grand  jury  of  Coffee  county  to  establish 
a  dty  court  for  said  county  by  a  recommen- 
dation of  its  body,  upon  several  grounda 
The  General  Assembly,  by  an  act  approved 
October  19,  1891,  provided  that— 

"Upon  the  recommendation  of  the  grand  jury 
of.  any  county  of  this  etate^  having  a  population 
of  fifteen  thousand  or  more,  where  the  same  does 
not  now  exist,  there  shall  be,  and  the  same  is, 
hereby  established  a  dty  court  for  said  county." 

The  second  section  of  the  act  provided 
that  the  grand  jury  shall  fix  the  salary  of 
the  judge  of  the  court.  Acts  1890-91,  p.  96. 
By  an  act  approved  December  23,  1892,  the 
foregoing  act  was  amended  by  striking  the 
words  ''fifteen  thousand"  and  inserting  in 
lieu  thereof  the  words  "ten  thousand,"  so 
that  dty  courts  "may  be  hereafter  estab- 
lished in  counties  having  a  population  of 
10,000  or  more,  whenever  the  grand  juries  ot 
such  counties  may  so  recommend  as  provided 
by  said  act"  Acts  1892,  p.  107.  The  act  of 
1891,  as  amended  by  the  act  of  1892,  supra, 
was  codified  in  the  Code  of  1895.  Civil  Code 
of  1895,  {§  4270-4309;  Penal  Code  of  1895, 
{§  777-790.  The  act  was  omitted  from  the 
Code  of  1910,  but  is  contained  in  Park's  An- 
notated Code  of  Georgia  1914.  Park's  Anno- 
tated Code  of  Georgia  has  not  been  adopted 
by  the  Legislature,  but  by  resolution  of  the 
House  of  Representatives  and  the  Senate  its 
publication  was  approved  and  its  use  com- 
mended to  the  courts,  the  officers  of  the  state, 
and  to  the  public.  Georgia  Laws  1914,  p. 
1242. 

[1]  1.  It  is  insisted  that  the  act  of  1891, 
as  amended  by  the  act  of  1892,  supra,  was 
repealed  by  its  omission  from  the  Code  of 
1910,  and  that  the  act  adopting  the  Code  of 
1910,  and  especially  the  repealing  clause 
thereof,  operated  to  repeal  all  laws  relative 
to  grand-Jury  dty  courts.  It  is  further  con- 
tended that  the  codifiers  purposely  omitted 
the  act  in  question  from  the  Code,  because 
certain  portions  thereof  have  been  declared 
unconstitutional.  This  court  in  Stewart  v. 
State,  98  Ga.  202,  25  S.  E.  424,  and  Western 
Union  Telegraph  Co.  v.  Jackson,  98  Ga.  207, 
25  S.  E.  264,  held  that  the  provisions  of  the 


act  of  1891,  which  authorized  the  Judge  of  a 
court  created  under  that  act  to  grant  new 
trials,  and  which  provided  that  writs  of  error 
should  lie  directly  to  the  Supreme  Court,  were 
unconstitutional.  These  decisions  left  the  act 
of  1891  otherwise  intact,  and  expressly  ruled 
that  certiorari  would  lie  from  a  court  created 
under  the  act  to  the  superior  court.  It  is  a 
well-established  prindple  that  unless  the 
main  purpose  of  the  statute  is  affected  by  the 
unconstitutionality  of  a  particular  provision, 
the  whole  act  is  not  thereby  defeated.  Cars- 
well  V.  Wright,  133  Ga.  716,  66  S.  E.  905; 
Pearson  v.  Bass,  132  Ga.  117,  63  S.  E.  798; 
Sister  Felidtas  v.  Hartridge,  148  Ga.  832. 
98  S.  E.  538  (2).  The  provisions  of  the  act  in 
question  which  were  held  to  be  invalid  may 
be  eliminated  without  destroying  the  entire 
act,  since  such  invalid  provisions  are  not  so 
essentially  connected  with  the  primary  prin- 
ciple and  purpose  of  the  law  as  to  render 
their  elimination  destructive  of  the  whole. 
The  fact  that  this  court  held  certain  provi- 
sions of  the  act  unconstitutional,  which  pro- 
visions, as  we  have  seen,  may  be  segregated 
and  eliminated  without  destroying  the  main 
purpose  of  the  act,  does  not  authorize  the 
assumption  that  the  codifiers  of  the  Code  of 
1910  considered  the  act  repealed,  or  that  the 
General  Assembly,  in  adopting  the  Code  of 
1910,  from  which  the  act  of  1891  Was  omitted, 
intended  to  repeal  the  same.  The  mere 
omission  from  the  Code  of  1910  of  the  act  in 
question  cannot,  by  any  fair  process  of  rea- 
soning, be  said  to  manifest  an  intention  of 
the  Legislature  in  adopting  that  Code  to  re- 
peal the  act  The  sound  rule  upon  the  point 
here  discussed  is  announced  in  Georgia  Bail- 
road,  etc.,  Co.  V.  Wright,  124  Ga.  596,  606,  53 
S.  E.  251,  257,  that,  while  every  constitution- 
al provision  in  the  Code  became  law  by  virtue 
of  the  adopting  act,  nevertheless  a  Talid 
statute  omitted  from  the  Code,  dther  pur- 
posely or  by  oversight,  is  still  the  law,  unless 
expressly  or  by  necessary  implication  repeal- 
ed by  some  provision  of  the  Code  or  a  subse- 
quent statute.  The  act  of  1891  is  not  re- 
pealed expressly  or  by  necessary  implication 
by  any  provision  of  the  Code  of  1910,  or  by 
any  subsequent  legislative  act  It  is  there- 
fore still  in  force.  If  we  are  to  indulge  in 
speculation,  it  might  be  said  that  Judge 
Hopkins,  in  preparing  the  Code  of  1910,  con- 
sidered the  act  of  1891  as  a  spedal  law,  rec- 
ognizing the  ruling  made  by  this  court  in 
Thomas  v.  Austin,  103  Ga.  701,  705,  30  S.  E. 
627,  to  that  effect  The  Code  was  intended  to 
embrace  the  general  laws  of  force  in  this 
state.  The  Legislature  in  adopting  it  did 
not  intend  to  repeal  laws  which  might  be  put 
in  force  by  the  recommendation  of  the  grand 
Juries  of  the  several  counties  of  the  state. 
Attention  is  called  to  the  fact  that  both  the 
county  court  act  and  the  grand  Jury  dty 
court  act  were  omitted  from  the  Code  of 
1910.  The  resolution  adopted  by  the  Senate 
and  House  ot  EepresentativeB  on  August  17, 
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1914  (Acts  1914,  p.  1241),  authorizing  Mr. 
Park  to  publish  hlB  Aunotated  Ckxle,  recites 
in  part  as  follows: 

"Whereas,  a  number  of  important  statutes 
were  omitted  from  said  Code  [Code  of  1910L 
which  are  still  of  force.** 

By  this  resolution,  passed  four  years  after 
the  adoption  of  the  Code  of  1910,  the  General 
Assembly  notes  the  practical  impossibility 
of  making  a  perfect  codification  of  the  laws 
of  force  in  this  state,  and  that  without  call- 
ing in  question  the  ability  and  fidelity  of  the 
codifiers. 

[2]  2.  It  is  contended  that  the  recommen- 
dation of  the  grand  Jury  is  void,  because, 
when  the  Code  of  1895  was  adopted  there 
was  in  existence  a  city  court  of  Coffee  county. 
The  reply  to  this  is  that  the  act  of  1891  it- 
self was  the  yalid  statute,  not  the  codification 
of  it    The  act  as  amended  provides  that — 

"Upon  the  recommendation  of  the  grand  jury 
of  any  county  having  a  population  of  10,000  or 
more,  where  a  dty  court  does  not  now  exist, 
there  shall  be  «8tablished  a  dty  court  for  said 
county." 

A  fair  interpretation  of  the  legislative  In- 
tent is  that  the  grand  jury  of  any  county 
having  the  requisite  population,  in  which  a 
dty  court  did  not  exist  at  the  time  of  the 
adoption  of  the  act,  and  when  none  exists  at 
the  time  the  grand  jnry  acts,  may  by  recom- 
mendation establish  a  dty  couirt  for  said 
county.  See  Thomas  v.  Austin,  103  Ga.  701, 
705,  30  S.  B.  627.  It  is  alleged  that  no  city 
court  existed  in  Coffee  county  at  the  time 
of  the  passage  of  the  act,  the  amendment  in 
1892,  and  nt  the  date  of  the  recommendation 
of  the  grand  Jury  establishing  a  dty  court 
for  said  county.  This  is  suflldent,  and  the 
court  was  therefore  legally  established  so 
far  as  the  objection  here  considered  is  con- 
cerned. 

[3]  3.  It  is  also  contended  that  the  recom- 
mendatlcm  of  the  grand  Jury  of  Coffee  coun- 
ty is  void,  because  the  act  of  1891  was  re- 
pealed, so  far  as  it  applies  to  Coffee  county, 
by  the  acts  of  1895  and  1897,  creating,  re- 
Q>ectively,  the  dty  court  of  Coffee  county 
and  the  dty  court  of  Douglas  in  the  county 
of  Coffee.  The  act  of  1895,  creating  the  dty 
court  of  Coffee,  was  expressly  repealed  by 
the  act  of  1897.  Acts  1897,  p.  524.  The  act 
of  1897,  creating  the  dty  court  of  Douglas, 
was  expressly  repealed  by  the  act  of  1917. 
Acts  1917,  p.  236. 

[4]  4.  Again,  it  is  contended  that  the  rec- 
ommendation of  the  grand  Jury,  establishing 
the  city  court  of  Coffee  county,  is  void,  be- 
cause the  recommendation  itself  referred  to 
the  provisions  of  law  as  codified  in  sections 
4831(a)  to  4831(nn)  of  Park's  Annotated 
Code  of  1914,  omitting  any  reference  to  sec- 
tions 777  to  790  of  the  Penal  Code  of  1895. 
The  argument  is  that  the  recommendation 
of  the  grand  Jury  put  into  effect  a  court  hav- 


ing dvU  Jurisdiction  only,  and  that  there- 
fore said  recommendation  established  no 
court,  for  the  reason  that  the  court  which 
the  grand  Jury  was  authorized  to  establish 
by  reconmiendatlon  was  a  court  having  both 
criminal  and  dvU  Jurisdiction  as  provided  in 
the  act  of  1891.  The  petition  does  not  set 
forth  the  form  of  the  recommendation  as 
made  by  the  grand  Jury  of  Goffee  county  at 
the  February  term,  1918,  of  the  superior 
court  of  that  county.  It  alleges  that  by  "due 
and  legal  action  of  the  grand  Jury"  the  city 
court  of  Coffee  county  was  established,  un- 
der the  provisions  of  Park's  Annotated  Code 
1914,  to  whidi  reference  has  been  made.  On 
this  point  we  think  it  suffident  to  call  a1>- 
tention  to  the  fact  that  no  particular  form  of 
recommendation  is  prescribed  by  the  act  of 
1891;  that  the  Jurisdiction  of  the  court  to 
be  established  upon  the  recommendation  of 
the  grand  Jury  in  a  county  of  the  requisite 
population  Is  fixed  in  the  act  itself  by  ref- 
erence to  the  act  of  1885,  creating  the  city 
court  of  Macon,  and  that  clearly  the  grand 
Jury  intended  to  recommend  what  is  known 
as  the  grand  Jury  dty  court  as  provided  by 
the  act  of  1891,  and  the  acts  amendatory 
thereof. 

[6]  5.  Finally,  the  demurrant  Insists  that 
the  plaintiff  in  error  does  not  allege  that  It 
had  refused  to  pay  a  county  warrant  issued 
by  the  county  commissioners,  and  that  there- 
fore the  petition  was  properly  dismissed. 
By  the  act  of  1916  the  Legislature  abollshea 
the  office  of  treasurer  of  Coffee  county,  and 
at  the  same  time  created  the  defendant  bank 
the  county  depository,  *f or  the  purpose  of 
recdving  and  disbursing  of  all  county  funds 
as  heretofore  received  and  disbursed  by  its 
treasurer."  Acts  1916,  p.  394.  The  act  pre- 
scribed the  form  of  warrant  to  be  drawn  on 
the  depository  by  the  county  commissioners. 
It  was  further  provided: 

"Said  depository  shall  pay  out  all  comity 
funds  only  upon  the  regular  county  warrant, 
except  in  cases  where  judge  of  the  superior  court 
of  the  county  has  Jurisdiction  and  issues  an 
order  upon  the  county  depository,  and  in  that 
event  said  depository  must  secure  a  county  war* 
rant  for  its  record." 

The  exception  made  in  the  act  has  no  ap- 
plication here,  and  the  question  is  whether 
the  plaintiff  can  demand  payment  of  his 
salary,  except  upon  a  warrant  regularly  is- 
sued by  the  county  commissioners  of  Coffee 
county.  The  act  creating  the  board  of  coun- 
ty commissioners  of  Coffee  county  provides 
that  the  board  shall  "have  and  exercise  all 
powers  theretofore  vested  in  the  ordinary  of 
said  county  when  sitting  for  county  purpos- 
es." Acts  1918,  p.  414,  §  13.  The  authority 
of  the  ordinary  over  county  matters  includes 
"examining,  settling,  and  allowing  all  claims 
against  the  county."  Civil  Code  1910,  f 
4796.  The  commissioners  of  Coffee  county 
have  exactly  the  same  authority  over  the 
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settlement  and  allowance  of  claims  against 
tbe  county  as  the  ordinary  has  under  the 
Code  section,  supra.  Hie  act  of  1891,  under 
which  the  city  court  of  Cc^ee  county  was 
created,  by  express  reference  makes  the  act 
of  1885,  creating  the  dty  court  of  Macon,  a 
part  thereof.  The  act  of  1885  provides  that 
the  salary  of  the  Judge  of  the  city  court  of 
Macon  "shall  be  paid  monthly  out  of  the 
treasury  of  the  county  •  ♦  •  by  the  per- 
son or  persons  charged  by  law  with  paying 
out  of  the  moneys  of  Bibb  county."  Acts 
1884--85,  p.  471.  The  salary  of  the  Judge  of 
the  city  court  of  Ck)ffee  county  is  a  fixed 
charge,  payable  monthly  out  of  the  treasury 
of  the  county  by  the  person  charged  by  law 
with  paying  out  of  the  moneys  of  the  county. 
The  question  is  in  principle  controlled  by 
the  decision  in  Clark  v.  Eve,  134  Ga.  788,  68 
S.  E.  598.  It  was  made  the  duty  of  the  com- 
missioners of  Bichmond  county  to  examine, 
settle,  and  allow  all  claims  against  the  coun- 
ty. Acts  1882-83,  p.  628;  Acts  1907,  p. 
824.    In  the  case  referred  to  this  court  held: 

'^Under  the  provisions  of  the  act  approved 
August  16,  1905,  •  •  •  the  salary  of  the 
Judge  of  tiie  city  court  of  Bichmond  county  be- 
came fixed  by  law,  payable  out  of  the  county 
treasury  in  monthly  installments;  and  it  was 
unnecessary  for  the  judge  of  the  dty  court  to 
have  his  claim  for  salary  audited  and  a  war- 
rant on  the  county  treasurer  issued  therefor. 
*  *  *  Upon  the  refusal  to  pay,  mandamus 
will  lie  against  the  treasurer  of  the  county  to 
compel  payment  of  any  part  of  the  salary  when 
by  law  it  is  payable  and  after  it  has  been  de- 
manded, although  at  the  time  of  making  demand 
no  formal  warrant  had  issued  therefor." 

With  respect  to  the  receiving  and  paying 
out  of  the  moneys  of  Coffee  county,  the  de- 
pository occupies  predsely  the  same  position 
as  the  county  treasurer. 

[•]  6.  For  the  reasons  above  stated,  the 
court  erred  in  sustaining  the  demurrer  and 
dismissing  the  petition. 

Judgment  reversed. 

All  the  Justices  concur,  except  FISH,  O.  7., 
absent 


(149  Ga.  613) 

TOWNS  V.  STATE.    (No.  1613.) 
(Supreme  Court  of  Georgia.    Dec.  11, 1919.) 

(ByUabw  ly  the  Court,) 

1.  Cbivinai.  ulw  ^=»622(5)— JT7BT  <8=>136(6) 
— Waiveb  of  febsons  jointly  indicted  of 
bight  to  sep  abate  tbialb. 

Persons  separately  indicted  for  felony,  the 
offense  being  joint,  may,  through  their  respec- 
tive counsel,  waive  the  right  to  separate  trials, 
though  the  offense  be  capital.  They  may  like- 
wise stipulate  to  unite  in  their  peremptory  chal- 
lenges. Such  express  voluntary  waivers  are 
binding. 


2.  Cbiminal  iaw  «=s>1206(4)— Reoomhenda- 

TION  OF  MEBOT  IN  CAPITAL  CASES  MEANS  IM- 
PBISONVENT  FOB  UFB. 

Section  94  of  the  Penal  (Dode  of  1910  (codi- 
fied from  an  act  of  1866,  Acts  1366,  p.  151), 
which  provides  that  "the  crime  of  rape  shall 
be  punished  with  death,  unless  the  defendant  is 
recommended  to  mercy  by  the  jury,  in  which 
case  the  punishment  shall  be  the  same  as  for  an 
assault  with  intent  to  commit  a  rape" — that  is, 
by  confinement  in  the  penitentiary  for  not  less 
than  one  nor  longer  than  20  years— was  not 
repealed  by  section  1060  of  the  Penal  Code  of 
1910  (codified  from  an  act  of  1875,  Acts  1875, 
p.  106),  which  declares:  "In  all  capital  cases, 
other  dian  those  of  homicide,  when  the  verdict  is 
guilty,  with  a  recommendation  to  mercy,  it  shall 
be  legal  and  shall  mean  imprisonment  for  life." 
Properly  construed,  the  latter  act  mer^y  pro- 
vides that  in  all  capital  cases  of  homicide,  and 
in  all  capital  cases  other  than  those  of  homi- 
cide, where  the  jury  may  fix  imprisonment  for 
Ufe  in  lieu  of  capital  punishment,  a  verdict  of 
guilty  with  a  recommendation  of  mercy  shall  be 
legal,  and  shall  be  held  to  mean  imprisonment 
for  life. 

3.   SUFFICISNCT  OF  EVIDENCE. 

The  evidence  authorized  the  verdict,  and 
none  of  the  assignments  of  error  require  the 
grant  of  a  new  triaL 

(Additional  8vUahu§  ly  Editorial  Staff.) 
4.  Cbiminal  law   <S=>822(4)— Chabge   as  a 

WHOLE  NOT  invading  JTJBY'S  PBOVINCB. 

In  a  prosecution  for  rape,  a  charge  that  it 
is  no  excuse  to  say  that  the  victim  was  a  prosti- 
tute or  was  a  woman  of  bad  or  lewd  character 
was  not  objectionable  as  amounting  to  an  ex- 
pression of  opinion  by  the  court  deriving  de- 
fendant of  his  defense  under  the  law,  when  con- 
sidered with  the  whole  charge,  being  correct  and 
instructing  jury  to  consider  victim's  character 
as  to  probability  of  assent. 

Error  from  Superior  Court,  Dooly  County ; 
O.  T.  Gower,  Judge. 

Horace  Towns  and  others  were  separately 
Indicted  for  rape,  were  Jointly  tried,  and  sep- 
arately convicted,  and  from  the  overruling 
of  his  motion  for  new  trial,  defendant  Horace 
Towns  brings  error.    Affirmed. 

T.  Hoyt  Davis,  of  Vienna,  for  plaintLff  In 
error. 

J.  B.  Wall,  SoL  Gen.,  and  Jesse  Grantbam, 
both  of  Fitzgerald,  Clifford  Walker,  Atty. 
Gen.,  and  M.  C  Bcomet,  of  Atlanta,  for  the 
State. 

GEORGE,  J.  Horace  Towns,  Bill  Clark, 
Wesley  Felton,  and  Gussie  Lee  Jones  were 
separately  indicted  for  the  offense  of  rape. 
The  offense  was  Joint,  and  they  might  have 
been  Jointly  indicted.  The  defendants  were 
Jointly  tried,  by  express  agreement  of  counsel 
representing  them.  They  likewise  stipulated 
to  unite  in  their  peremptory  challenges.  Sep- 
arate verdicts  of  guilty,  with  recommendation 
of  mercy,  were  rendered,  and  separate  sen- 
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tences  imposed.  Horace  Towns  filed  his 
motion  for  new  trial,  which  was  overruled, 
and  he  excepted. 

[1]  1.  In  the  first  special  ground  of  the 
motion  the  plaintiff  in  error  contends  that  he 
should  have  been  tried  separately.  While 
such  was  his  right  under  the  law,  he  volun- 
tarily waived  it  Having  done  so,  he  is 
estopped  from  afterwards  objecting.  Other- 
wise a  party  may,  by  express  voluntary 
waiver,  induce  the  court  to  act,  and,  if  the 
finding  is  adverse,  then  assign  error  and  re- 
verse the  Judgment  The  plaintiff  in  error, 
having  consented  to  be  tried  Jointly  with  the 
other  defendants,  must  be  held  to  his  act. 
The  right  to  a  separate  trial  may  be  waived 
by  one  accused  of  crime,  though  the  offense 
be  capitaL  Sarah  v.  State,  28  Ga.  576  (2), 
681;  Wiggins  v.  Tyson,  112  Ga.  744,  750,  38 
S.  Bl  86 ;  Frank  v.  State,  142  Ga.  741,  83  S. 
E.  645,  L.  R.  A.  1915D,  817.  The  plaintiff  in 
error  likewise  waived  his  right  to  the  20  per- 
emptory challenges  allowed  him,  and  he  Is 
likewise  bound  by  the  waiver.  It  appears, 
moreover,  that  the  four  defendants  Jointly 
exercised  only  17  of  the  20  peremptory  chal- 
lenges allowed  them  on  the  trial. 

[2]  2.  In  his  charge  the  court  instructed  the 
jury,  in  accordance  with  section  94  of  the 
Penal  Code  of  1910,  that— 

"The  crime  of  rape  shall  be  punished  with 
death,  unless  the  defendant  is  recommended  to 
mercy  by  the  Jury,  in  which  case  the  punishment 
shall  be  the  same  as  for  an  assault  with  intent 
to  commit  a  rape*' — ^that  is,  by  confinement  in 
the  penitentiary  for  not  less  than  one  nor  longer 
than  20  years. 

This  charge,  it  is  contended,  is  an  erro- 
neous statement  of  the  law,  and  induced  a 
compromised  verdict  It  is  insisted  that  sec- 
tion 94  of  the  Penal  Code,  codified  from  an 
act  of  1866  (Acts  1866,  p.  161),  was  repealed 
hy  so  much  of  an  act  of  1875  (Acts  1875,  p. 
106)  as  is  now  embodied  in  section  1060  of 
the  Penal  Code  of  1910.  Section  1  of  the  act 
of  1875  provides: 

"That  whenever  a  jury  in  a  capital  case  of 
homicide  shall  find  a  verdict  of  guilty,  with  a 
recommendation  of  mercy  instead  of  a  recom- 
mendation of  imprisonment  for  life  in  cases 
where,  by  law,  the  Jury  may  make  such  recom- 
mendation, such  verdict  shall  be  held  to  mean 
imprisonment  for  life.  If,  in  any  capital  case 
of  homicide,  the  Juiy  shall  make  any  recom- 
mendation where  not  authorized  by  law  to  make 
a  recommendation  of  imprisonment  for  life,  the 
Tcrdict  shall  be  construed  as  if  made  without 
any  recommendation." 

Section  2  of  that  act  (now  section  1060  of 
the  Penal  Code)  provides: 

''That  in  all  capital  cases  other  than  those  of 
homicide,  when  the  verdict  is  guilty  with  a 
recommendation  of  mercy,  such  verdict  shall  be 
held  legal,  and  to  mean  imprisonment  for  hfe. 
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Section  3  repeals  oonfiicting  laws.    The  act 
of  1866  (section  94  of  the  Penal  Code)  and 


the  act  of  1875  (sections  63  and  1060  of  the 
Penal  Code)  have  been  carried  forward  in  the 
Codes  since  the  dates  of  the  acts  respectively, 
and  therefore  were  re-enacted  by  the  adoption 
of  the  Code  of  1895  and  the  Code  of  1910. 
The  doctrine  of  implied  repeal  is  not  favored. 
We  think  that  a  careful  reading  of  the  act  of 
1875  will  demonstrate  that  the  Legislature 
intended  to  provide  merely  that  a  verdict  of 
guilty  with  a  recommendation  of  mercy  in 
any  capital  case  shall  be  held  to  be  a  legal 
verdict,  and  to  mean  imprisonment  for  life 
where  the  Jury  may  under  the  Code  substi- 
tute imprisonment  for  life  in  the  penitentiary 
for  capital  punishment.  The  Legislature  did 
not  intend  by  the  act  of  1875  to  change  the 
punishment  prescribed  for  one  found  guilty 
by  the  Jury  of  the  offense  of  rape  with  a 
recommendation  of  mercy.  In  all  capital 
cases  of  homicide,  and  in  all  capital  cases 
other  than  those  of  homicide,  where  the  Jury 
may  prescribe  imprisonment  for  life  in  the 
penitentiary,  a  verdict  of  guilty  with  a  rec- 
ommendation of  mercy  is  declared  to  be  legal 
and  to  mean  Imprisonment  for  life;  that  is 
to  say,  in  case  of  rape  such  verdict  of  guilty, 
with  recommendation  of  mercy,  shall  be  held 
to  be  legal  and*  to  carry  with  it  the  lesser 
punishment  prescribed  by  statute.  This  is 
the  whole  effect  of  the  act  While  the  point 
here  discussed  was  not  made  in  Hamilton  v. 
State,  143  Ga.  265,  84  S.  B.  583,  the  charge 
here  excepted  to  is  expressly  approved  in  the 
sixth  headnote  of  that  case. 

[3, 4]  3.  Error  is  assigned  on  the  following 
charge  of  the  court: 

"It  is  no  excuse  for  one  charged  with  the  of- 
fense of  rape  to  say  that  the  alleged  victim  was 
a  prostitute,  or  was  a  woman  of  bad  character 
or  lewd  character;  for,  says  the  law  of  our 
state,  an  .abandoned  prostitute,  a  veritable 
whore,  may  be  the  victim  of  rape." 

The  criticism  upon  this  charge  is  that  It 
amounted  to  an  expression  of  opinion  by  the 
court  and  deprived  the  defendant  of  his  de- 
fense imder  the  law.  The  charge  that  "it  is 
no  excuse  for  one  charged  with  the  offense  of 
rape  to  say  that  the  alleged  victim  was  a 
prostitute  or  was  a  woman  of  bad  character 
or  lewd  character,"  standing  alone,  would 
perhaps  be  erroneous  under  the  ruling  in 
Seals  V.  State,  114  Ga.  518,  40  S.  B.  731,  88 
Am.  St  Rep.  33.  When  the  remaining  por- 
tion of  the  excerpt  is  considered,  the  meaning 
of  the  court  is  clear.  In  immediate  connec- 
tion with  the  charge  to  which  exception  is 
taken  the  court  instructed  the  Jury  as  fol- 
lows: 

"However,  I  diarge  yon  that  you  may  con- 
sider, and  you  will  consider,  whatever  evidence 
or  testimony  has  been  introduced,  if  you  find 
any  such  has  been  introduced,  as  to  the  bad 
character  or  lewd  character  of  this  woman, 
Lena  Jones,  as  illustrating  the  probability  or 
improbabihtr  of  her  having  consented  to  this 
sexual  act,  or  these  sexual  acts,  if  you  find  that 
any  such  was  or  were  completed  in  this  trans- 
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ectioii.  Ton  may  likewise,  gentlemen,  conaider 
the  bad  character  of  this  woman,  if  any  such 
testimony  has  been  introduced  for  your  con- 
sideration, upon  the  question  of  her  impeach- 
ment" 

The  charge,  as  a  whole,  is  a  correct  state- 
ment of  the  law  of  the  case.  None  of  the 
assignments  of  error  based  upon  the  charge 
of  the  court,  or  rulings  upon  the  admissibUty 
of  testimony,  are  such  as  to  require  a  rever- 
sal. The  evidence  authorized  the  verdict 
The  state  offered  the  positive  testimony  of 
eyewitnesses  other  than  the  prosecutrix  tend- 
ing to  establish  the  guilt  of  the  accused. 

Judgment  affirmed. 

All  the  Justices  concur,  except  nSH,  0.  J., 
absent 


(149  Oa.  ei6) 

CLARK  V.  STATE.    (No.  1612.) 

(Supreme  Court  of   Georgia.    Dec  11,   1919.) 

(Syllabus  hy  the  Court,) 
Review. 

This  case  is  controlled  by  the  decision  this 
day  rendered  in  the  case  of  Towns  v.  State, 
IQl  S.  B.  678. 

Error  from  Superior  Court,  Dooly  County ; 
O.  T.  (Sower,  Judge. 

Proceeding  between  the  State  and  Bill 
Clark,  and  from  Judgment  CSlark  brings  er- 
ror.  Affirmed. 

Powell  &  Lumsden*  of  Vienna,  for  plain- 
tiff In  error. 

J.  B.  Wall,  Sol.  Gen.,  and  Jesse  Grantham, 
both  of  Fitzgerald,  Clifford  Walker,  Atty. 
Gen.,  and  M.  C.  Bennet,  of  Atlanta,  for  the 
SUte. 

GII/BERT,  J.  Judgment  affirmed.  All  the 
Justices  concur,  except  FISH,  C.  J.,  absent 


049  Oa.  eo6) 

BARIiET  ct  al.  v.  HORTON,  Ordinary. 

McKINNEY  V.  SAME.     (Nos.  1423,  1424.) 

(Supreme  Ck>urt  of  Georgia.    Dec.  11,  1919.) 

(SyUahus  by  the  Court.) 
1.  Courts      ^=»202(5)  —  Obdinabt      must 

TBANBMIT  APPEAL  TO  BUPEBIOB  COUBT 
THOUGH  BOND  PATABLB  TO  OBDINABT  AND 
NOT  TO  APPELLEE. 

Where  an  appeal  was  entered  to  the  judg- 
ment of  the  court  of  ordinary,  the  accrued  costs 
paid,  and  bond  filed  in  time  and  received  and 
approved  by  the  ordinary,  no  objection  being 
raised  to  the  bond  at  the  time,  the  appeal  should 
have  been  transmitted  to  the  superior  court; 
and  the  ordinary  was  not  authorized  to  refuse 
to  transmit  the  appeal  merely  on   the  ground 


that  the  bond  was  payable  to  the  ordinary  in- 
stead of  to  the  appellee.  Sudi  irregularity  in 
the  bond  could  have  been  amended  in  the  su- 
perior court,  by  the  sureties  consenting  thereto. 

2.  Pleadino  ^s>426(2)— Waiveb  of  objec- 
tion TO  BBQUIBEMENT  OV  AMENDMENT. 

Where  a  petition  was  £Qed,  the  fact  that  the 
court  required  certain  amendments,  and  the 
petitioner  yielded  to  the  requirement  and  made 
the  amendments,  is  not  good  ground  of  exception 
to  the  judgment  of  the  court  subsequently  deny- 
ing the  application.  If  the  petitioner  was  of 
the  opinion  that  his  petition  was  suflSdent  with- 
out amendments,  he  should  have  stood  upon  it 
as  originally  drawn,  and  he  could  then  have  ex- 
cepted to  any  adverse  judgment  affecting  his 
rights  under  the  petition  as  it  was  written  be- 
fore amendment.  Farrer  v.  Edwards,  144  Ga. 
553,  87  S,  B.  777. 

8.  Appeal  and  ebbob  ^=>89(V~Inadvebtcnt 
sionatube  to  appeal  bond  cubed  by 
amendment. 

Where  an  attorney  at  law  signed  the  name 
of  his  principal  to  a  bond  and  inadvertently  or 
erroneously  subscribed  a  name  containing  a 
wrong  middle  initial,  such  error  could  be  cured 
by  amendment. 

Error  from  Superior  Court,  Ben  tt"1  Coun- 
ty ;  O.  T.  Gower,  Judge. 

Application  by  Louise  Barley  and  others 
and  application  by  W.  C.  McKinney  for  man- 
damus against  J.  K.  Horton,*  Ordinary  of  Ben 
Hill  County,  to  compel  him  to  transmit  pa- 
pers in  a  certain  case  alleged  in  application 
to  have  been  tried  in  that  court.  Mandamus 
refused  and  applications  dismissed,  and 
plalntifTs  in  each  case  bring  error.  Cases  ar- 
gued together,  and  Judgment  reversed. 

J.  W.  Haygood,  of  Fitzgerald,  for  plaintUfs 
in  error. 

D.  E.  Griffin  and  A.  J.  McDonald,  both  of 
Fitzgerald,  for  defendant  in  error. 

BECK,  P.  J.  lliese  two  cases  were  argued 
together,  and  the  principal  question  involved 
is  the  same  in  both  cases. 

Louise  Barley  and  others,  plaintiffs  in  the 
one  case,  and  W.  C.  McKinney,  plaintiff  In 
the  other,  filed  their  application  for  man- 
damus against  J.  B.  Horton,  ordinary  of  Ben 
Hill  county,  to  compel  him  to  transmit  the 
papers  in  a  certain  case  alleged  in  their  ap- 
plication to  have  been  tried  in  the  court  of 
ordinary  of  Ben  Hill  county.  The  issues  in- 
volved in  the  cases  were  appealable.  The 
appeal  was  filed  in  time,  the  accrued  costs 
were  paid,  and  a  bond  approved  by  the  ordi- 
nary was  filed  in  time;  but  the  bond  was 
payable  to  the  ordinary  instead  of  to  the  ap- 
pellee. The  court  refused  the  mandamus  and 
dismissed  the  application. 

[1]  There  was  no  controversy  as  to  the 
facts  Involved,  and  the  court  under  the  tm- 
controverted  facts  appearing  in  the  record 
should  have  granted  the  mandamus.  It  is 
true  that  the  bond  should  have  been  made 
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payable  to  the  appellee  Instead  of  to  the  ordi- 
nary. Section  5011  of  the  Civil  Code  pro- 
vides that  in  all  cases  in  the  court  of  ordi- 
nary the  party  desiring  to  appeal,  his  attor- 
ney at  law  or  in  fact,  shall  pay  all  costs  that 
may  have  accrued  and  give  bond  as  security 
to  the  ordinary  for  such  further  costs  as  may 
accrue  by  reason  of  such  appeal ;  this  being 
done  the  appeal  shall  be  entered.  In  the  case 
of  Sims  V.  Walton,  111  Ga.  866,  36  S.  B.  966, 
it  was  said: 

*'The  meaning  of  the  phrase,  'give  bond  and 
security  to  the  ordinary  for  such  further  costs 
as  may  accrue  by  reason  of  such  appeal,'  appear- 
ing in  CivU  Code  [1895],  }  4466  [Code  of  1910, 
{  5011],  is  that  the  bond  required  shall  be  de- 
posited by  the  appellant  with  the  ordinary.  It 
does  not  mean  that  the  bond  shall  be  made  pay- 
able to  that  official,  for  the  proper  obligee  is  the 
appellee.    Hogg  v.  Mobley,  8  Ga.  256." 

If  the  ordinary  had  objected  to  receiving 
the  bond  naming  himself  as  obligee  Instead 
of  naming  the  appellee,  his  position  would 
have  been  soimd,  and  he  would  have  been  sus- 
tained in  it  and  not  been  compelled  by  man- 
damus to  transmit  the  paper  until  proper 
bond  was  tendered.  But  where  be  accepted  a 
bond  payable  as  this  was,  the  bond  was  not 
Invalid,  and  was  amendable  in  the  superior 
court,  and  the  ordinary  should  have  trans- 
mitted the  papers  to  that  court,  where,  upon 
motion  to  dismiss  or  other  proper  exception 
to  the  bond,  the  appellant  might  have  been 
required  ^tber  to  amend  the  bond  or  have 
his  case  summarily  dismissed.  EUs  right  to 
amend,  his  sureties  consenting  thereto,  or,  if 
they  objected,  upon  his  obtaining  other  sufB- 
cient  sureties,  seems  plain.  In  the  case  of 
Smith  V.  Powell,  134  Ga.  356,  67  S.  R  936,  an 
ai^;>eal  was  taken  from  the  court  of  ordinary 
to  the  superior  court,  and  the  bond  filed  by 
the  appellant  was  made  payable  to  the  ordi- 
nary and  his  successors  in  office.  The  court 
refused  to  allow  the  appeal  bond  to  be 
amended  by  changing  the  obligee  from  the 
ordinary  and  his  successors  to  the  appellee 
(the  security  on  the  bond  agreehig  in  writing 
to  the  amendment),  and  dismissed  the  ap- 
peaL  Exception  was  taken  to  this  ruling, 
and  the  case  was  brought  here  for  review. 
In  the  opinion  in  that  case  It  was  said: 

"Counsel  for  defendant  In  error  insist,  as  the 
bond  was  not  given  in  the  form  demanded  by 
the  statute,  that  no  appeal  had  been  entered. 
In  support  of  this  contention  we  are  cited  to 
rulings  that  where  a  codefendant,  or  one  al- 
ready bound  by  the  Judgment  sought  to  be  ap- 
j>ealed  from,  signs  the  appeal  bond  as  surety, 
such  bond  is  a  nullity,  and  cannot  be  amended 
by  the  addition  of  a  surety.  These  cases  are 
totally  dissimilar  to  the  case  at  bar.  The  stat- 
ute provides  that  the  appeal  shall  consist  of 
paying  the  cost  and  giving  a  bond  and  security. 
If  no  security  has  been  given,  the  appellant 
does  not  comply  with  the  statute,  and  therefore 
no  appeal  has  been  legally  entered.  The  fail- 
ure to  give  any  security  at  all  is  something  more* 


than  an  irregularity;  it  is  a  total  omission 
to  comply  with  the  statute;  but  where  the  un- 
successful party  tenders  to  the  ordinary  a  bond, 
identifying  the  case,  and  conditioned  in  terms 
of  the  statute  providing  for  appeals,  and  signed 
by  a  surety,  the  mistake  in  making  the  bond  pay- 
able to  a  particular  obligee  is  but  an  irregulari- 
ty. The  appellant  in  this  case  not  only  offered 
to  amend,  but  submitted  the  written  consent  of 
the  security  on  the  bond  to  such  amendment; 
and  we  think  the  court  should  have  allowed  the 
amendment  See,  in  this  connection,  Gelders  v. 
Mathews,  6  Ga.  App.  144,  64  S.  B.  576.'* 

Other  cases  to  support  this  position  might 
be  cited,  but  we  deem  the  further  citation 
of  authorities  unnecessary. 

[2, 3]  2,  3.  The  rulings  in  headnotes  2  and 
3  require  no  elaboration. 

Judgment  reversed. 

All  the  Justices  ccmcdr,  except  FISH,  CL  J.» 
absent 


(14»  Qa.  067) 

CITY  OF  WATIRENTON  ▼.  SMITH. 

(No.  1309.) 

(Supreme  Court  of  Georgia.    Dec  9,  1919.) 
(BifUalms  by  the  Court.) 

MvmCIPAL  OORPOSATIONS  ^3»733(1)  —  Pbti- 
TIOIT  FOB  PBBSONAL  INJUBY  TO  INFANT  UT 
PUBLIO  PABK  NOT  8TATINO  CAUSE  OF  AO- 
TION. 

An  Infant  four  years  of  age  brought  suit 
by  next  friend  against  a  municipal  corpora- 
tion, for  damages  on  account  of  personal  Injury. 
The  petition  as  amended  described  the  numner 
in  which  the  injury  occurred  as  follows:  The 
county  owned  a  square  in  the  city,  containing 
about  one  acre,  bounded  on  all  sides  by  streets 
about  40  feet  in  width.  The  county  courthouse 
stood  in  the  center  of  the  square,  and  there 
were  steps  extending  from  the  first  floor  to  the 
ground  on  the  east  and  north  sides  of  the 
courthouse.  From  the  foot  of  each  of  these 
sets  of  steps  there  were  cement  walks  extend- 
ing 20  feet  to  the  streets  on  the  east  and  north 
sides  of  the  square.  There  was  a  path  extend- 
ing from  the  east  walk  above  mentioned, 
through  the  square  around  the  northeast  comer 
of  the  courthouse  to  the  steps  on  the  north 
side.  This  path  had  been  used  for  more  than 
20  years  by  the  public  generally,  including 
adults  and  children  of  tender  years,  such  as  the 
plaintiff,  for  a  thoroughftoe  in  going  from  one 
part  of  town  to  another,  and  the  children  had 
during  idl  such  time  used  that  part  of  the 
square  as  a  playground.  The  square  around 
the  courthouse  had  been  turned  over  to  the  dty 
by  the  county  commissioners,  under  an  agree- 
ment that  the  latter  should  keep  it  as  a  lawn 
in  '*an  attractive  and  deanly  condition,  and  was 
to  have  the  use  of  the  same  for  the  citisens'* 
of  the  city.  Under  this  agreement  the  dty  had 
kept  the  square  in  condition  as  stipulated  un- 
der the  supervision  of  the  ladies  of  the  dty, 
organized  as  a  "dvic  league.''  While  the  square 
was  being  so  maintained  and  used,  it  was  de- 
termined to  dose  the  path  above  mentioned; 
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and  accordingly  the  servants  of  the  dty,  under 
direction  of  the  appropriate  city  officers,  placed 
a  bar  of  iron  in  such  manner  as  to  obstruct  the 
path.  One  end  of  the  bar  rested  on  a  pillar  at 
the  foot  of  the  courthouse  steps,  and  the  other 
end  on  another  pillar  at  the  point  where  the  ce- 
ment walk  from  the  steps  intersects  with  the 
edge  of  the  sidewalk  which  extends  along  the 
east  side  of  the  square.  The  bar  thus  placed 
was  about  two  feet  above  the  ground.  It  was 
attractive  to  children  and  insecurely  placed, 
and  slight  pressure  would  cause  it  to  fall.  The 
city  had  actual  and  constructive  notice  of  these 
facts,  and  that  children  were  accustomed  to 
play  at  this  particular  place.  After  the  bar 
had  been  so  placed  for  about  two  months,  the 
plaintiff,  while  playing  with  other  children, 
caught  the  bar  with  his  hand  and  undertook  to 
swing  under  it.  The  bar  fell,  striking  him,  and 
injured  him  severely.  Held,  that  under  a  prop- 
er construction  of  the  petition,  the  place  where 
the  plaintiff  was  injured  was  a  public  park,  and 
the  alleged  negligence  in  placing  and  maintain- 
ing the  bar  which  fell  and  produced  the  injury 
was  in  the  ezerdse  of  a  governmental  func- 
tion by  the  city,  for  which  the  municipality  is 
not  liable.  Gomelisen  v.  Atlanta,  146  Ga.  416, 
91  S.  E.  415;  Dillon  on  Municipal  Corpora- 
tions, {  1669. 

Certiorari  to  Court  of  Appeals. 

Action  by  O.  M.  Smith,  Jr.,  by  his  next 
friend,  against  the  dty  of  Warrenton.  Judg- 
ment for  plaintiff  was  affirmed  by  the  Court 
of  Appeals  (98  S.  B.  71),  and  defendant  pe- 
titions for  certiorari.    Reversed. 

B.  P.  Davis,  of  Warrenton,  for  plaintiff  In 
error. 

B.  T.  Shurley,  of  Warrenton,  and  Horace 
ft  Frank  Holden,  of  Athens,  for  defendant 
In  error. 

ATKINSON,  J.  Judgment  reversed.  All 
the  Justices  concur,  except  FISH;  C.  J.,  ab- 
sent 


(149  Ga.  648) 

HcCLATCHBY  et  aL  v.  CITY  OF  ATLANTA 

et  aL    (No.  1552.) 

(Supreme  Court  of  Georgia.    Dec.  20,  1919.) 
(SyllaluB  hy  the  CovrtJ 

1.  MimXOIPAI«  OOBPORATIONS  ^=>46— liBGIB- 
lATIVB  AlOBITDMENT  07  CHABTSB  PROVISION 
ICANDATOBT. 

Section  27  of  the  act  of  1915,  amending  the 
charter  of  the  city  of  Atlanta  (Acta  1915,  pp. 
480,  496),  provides:  "The  mayor  and  general 
council  of  the  dty  of  Atlanta,  beginning  with 
the  year  1916,  shall  set  apart  from  the  rev- 
enues of  each  year  the  sum  of  ten  thousand 
($10,000.00)  dollars  and  furthermore  shall  set 
apart  the  net  receipts  from  the  Cyclorama 
Building  in  ^rant  Park,  beginning  with  the 
same  year  1916,  and  the  total  amount  for  said 
two  apportionments  shall  be  put  in  a  fund 
known  as  the  'Cydorama  Building  Fund,'  and 


this  fund  shall  be  increased  from  year  to  year, 
from  like  apportionments,  until  the  total 
amount  in  said  cyclorama  building  fund  shall 
reach  the  sum  of  one  hundred  thousand  dollars 
($100,000.00),  whereupon  same  shall  be  ex- 
pended By  the  authority  of  the  mayor  and  gen- 
eral council  for  the  building  of  a  cyclorama, 
museum  and  similar  quarters  in  Grant  Park 
for  the  housing  of  the  cyclorama  picture  and 
such  collections  suitable  for  a  museum  as  the 
city  may  have  or  which  may  be  donated  for 
such  purposes.  That  the  mayor  and  general 
council  are  prohibited  from  using  any  part  of 
said  accumulation  for  any  purpose  whatever, 
and  same  shall  be  kept  intact  in  said  fund  and 
shall  be  placed  in  the  hands  of  the  sinking  fund 
commission  and  loaned  out  at  interest  by  said 
commission  until  the  total  amount  of  one  hun- 
dred thousand  ($100,000.00)  dollars  is  reached, 
whereupon  same  shall  be  expended  as  above 
provided."  Held,  the  above-quoted  act  became 
a  part  of  the  charter  of  the  city  of  Atlanta 
upon  the  passage  of  the  act,  and  on  its  face 
was  charter  authority  to  the  dty  and  manda- 
tory upon  the  munidpallty  to  do  the  several 
things  therein  specified. 

2.  Municipal  cobpobations  ^=>70,  276  — 
BuiLniiro  or  kxjbkvu  is  ooykbnmkntal 
function. 

Under  former  rulings  of  this  court,  "the 
building  of  a  cydorama,  museum  and  similar 
quarters  in  (3rant  Park  for  the  housing  of  the 
cydorama  picture  and  such  collections  suitable 
for  a  museum  as  the  dty  may  have  or  which 
may  be  donated  for  such  purposes,"  is  a  pub- 
lic or  governmental  function.  Comelisen  v. 
Atlanta,  146  Oa.  416^  91  S.  B.  416,  and  cases 
dted;  City  of  Warrenton  v.  Smith,  149  Ga. 
— ,  101  S.  £.  681 ;  Board  of  Fulton  v.  Board 
of  CoUege  Park,  147  Ga.  776,  95  S.  B.  684(3). 
There  is  no  provision  in  the  Constitution  of 
the  state  or  of  the  United  States  prohibiting 
the  Legislature  from  requiring  the  munidpallty 
to  expend  its  revenues  for  the  building  and 
maintenance  of  such  museum,  and  the  re- 
quirement expressed  in  the  statute  mentioned 
above,  having  reference  to  the  performance  of 
a  governmental  function,  is  valid  and  binding 
upon  the  city.  28  Cyc.  801;  Cooley's  Const 
Lim.  (7th  Bd.)  835;  Ck>oley's  Mun.  Cor.  67; 
19  R.  C.  L.  763,  i  66,  and  numerous  cases 
dted. 

3.  MANDAinrs  ^==>23(2)  —  Citizbns  and  tax- 

PATEBS  ENTnXED  TO  WBIT  AGAINST  CITT. 

Citizens  and  taxpayers  of  the  dty  of  At- 
lanta have  such  Interest  as  would  authorize 
them,  as  such,  to  institute  an  action  for  man- 
damus to  compel  the  dty  to  comply  with  the 
provisions  of  tiie  act. 

4.  Dismissal  of  petition  on  oenebal  db- 
inniBEB. 

Applying  the  principles  ruled  in  the  preced- 
ing headnotes,  it  was  erroneous  to  dismiss  the 
petition  upon  general  demurrer. 

Brror  from  Superior  Court,  Fulton  (}onn- 
ty;  J.  T.  Pendleton,  Judge. 

Mandamus  by  D.  F.  McClatchey  and  others 
against  the  City  of  Atlanta  and  others.    Peti- 
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tion   dismissed   on   general   demurrer,   and 
plaintiffs  bring  error.    Reversed. 

Chambers  &  Dickey  and  Alvln  L.  Richards, 
all  of  Atlanta,  for  plaintiffs  In  error. 

J.  L.  Mayson  and  J.  M.  Wood,  both  of  At- 
lanta, for  defendants  in  error. 

PI3R  CURIAM.  Judgment  reversed.  All 
the  Justices  concur,  except  FISH,  O.  J.,  ab- 
sent 

BECK,  P.  J.,  and  GEORGE,  J.  (specially 
concurring).  We  concur  in  the  conclusions 
reached  by  the  court,  as  in  our  opinion  the 
legislation  in  question  related  to  a  function 
of  the  city  government  which  is  not  purely 
local  in  its  nature,  but  which  has  relation  to 
the  public  generally;  and  the  conclusion 
reached  by  the  court  is  correct  whether  or 
not  in  every  instance  the  Legislature  can  con- 
trol the  municipality  in  all  matters  relating 
to  governmental  functions. 


(149  Ga.  632) 

WALL,  SoL  Gen.,  v.  MORRIS,  Clerk  of 
Court,  et  al.    (No.  1514.) 

(Supreme  Court  of  Georgia.     Dec.  12,  1919.) 

(Bylldbua  by  the  Oourt.) 

1.  distbiot  and  pbosecutijito  attosnets 
^=»5(4)--Salabt  act  as  not  in  vioultion 
07  the  Constitution. 

The  act  approved  August  8,  1918  (Laws 
1918,  p.  869),  fixing  the  salary  of  the  solicitor 
general  of  tJie  Cordele  circuit,  and  entitled 
"An  act  to  abolish  the  fee  system  now  exist- 
ing in  the  superior  court  of  the  Cordele  judi- 
cial circuit,"  etc.,  is  not  violative  of  article  6» 

1  13,  par.  1  (Civ.  Code  1910,  §  6533),  of  the 
Constitution  of  this  state,  fixing  the  salaries 
of  the  solicitor  general  and  certain  other  offi- 
cers; nor  is  it  violative  of  article  6,  §  13,  par. 

2  (Civ.  Code  1910,  §  6534),  providmg  how  dif- 
ferent salaries  for  the  officers  named  may  be 
prescribed;  nor  of  article  7,  {  6,- par.  2  (Civ. 
Code  1910,  §  6562),  as  to  the  taxing  powers  of 
counties. 

2.  Oonstitxttional  Law  $=s>140(l),  188,  278 
(1)— District  and  pbosecuting  attobne^s 
^^5(4)— Act  bbiatino  to  salabt  of  solio- 
rroB  OENEBAL  not  violation  of  obuga- 

TION      or     C0NTBA0T8     AND      DUE      PBOCESS 
OLATTBES. 

The  act  referred  to  above  is  not  unconsti- 
tutional as  violating  the  provisions  in  the  state 
and  federal  Constitutions  against  retroactive 
laws,  laws  impairing  the  obligations  of  con- 
tracts, and  the  due  process  clause  of  the  Con- 
stitution. 

3.  distbict  and  pbosboittina  att0bney8 
^=95(4)— Statutes  ^=»76(4)— Statute  fix- 
ing SALABT  OF  SOLICITOB  GEKBBAL  NOT  SPE- 
CIAL LEGISLATION. 

Nor  does  it  violate  the  inhibition  in  the 
Constitution  of  this  state  against  the  passage 


of  a  special  law  in  a  case  for  which  provision 
is  made  by  an  existing  general  law. 

4.  distbict  and  pbosecuting  attobneyb 
«=»5(4)— Statutes  <8=»64(3)— Effect  of 
pabtial  invaijditt. 

If  the  word  "heretofore,"  occurring  in  the 
caption  of  the  act  of  August  8,  1918,  and  in 
the  first  section  of  the  aCt,  should  if  given 
effect,  resulting  in  rendering  the  act  in  part 
retroactive  in  effect,  that  part  of  the  act  may 
be  stricken  therefrom  without  destrojring  or  im- 
pairing the  legislative  scheme,  which  was 
clearly  to  fix  a  salary  for  the  solicitor  general 
and  abolish  the  fee  system  after  the  1st  of 
January,  1919;  and  the  presence  of  that  word 
in  the  places  stated  does  not  render  the  act  un- 
constitutional. 

(Additional  SyUahus  by  Editorial  Staff,) 

5.  distbict  and  pbosecuting  attobnets 
^=^5(4)— Salabt  as  '^expenses  of  coubt." 

The  salary  of  the  solicitor  general  prescrib- 
ed m  lieu  of  fees  by  Laws  1918,  p.  869,  is  a 
part  of  the  "expenses  of  courts''  within  the 
meaning  of  Const,  art.  7,  §  6,  par.  2. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Ex- 
penses.] 

Hill  and  Atkmson,  JJ., .  dissenting. 

Error  from  Superior  Court,  Chrisp  County; 
O.  T.  €k)wer,  Judge. 

Suit  for  Injunction  by  J.  B.  Wall,  Solicitor 
General  of  the  Cordele  Circuit,  against  W. 
A.  Morris,  Clerk  of  Superior  CJOurt  of  Crisp 
County,  and  others.  Judgment  for  defend- 
ants, and  plaintiff  brings  error.    Affirmed. 

J,  B.  Wall,  solicitor  general  of  the  CJordele 
circuit,  brought  his  petition  against  the  clerk 
of  the  superior  court  of  Crisp  county,  the 
commissioners  of  that  county,  and  certain 
banks,  depositories  for  the  county,  and  who 
exercised  and  performed  certain  duties  of  the 
county  treasurer,  which  latter  office  had  been 
abolished.  Petitioner  sought,  as  a  part  of 
the  relief  prayed  for,  an  injunction  against 
the  clerk  of  the  superior  court  to  restrain 
him  from  paying  to  the  county  depositories 
certain  funds  in  his  hands,  arising  from  the 
fines  and  forfeitures,  and  to  enjoin  the 
clerk  from  paying  to  the  depositories  any 
future  sums  that  might  come  into  his  hands 
from  fines  and  forfeitures.  In  his  petition 
he  attacks  as  unconstitutional,  upon  niuner- 
ous  grounds,  the  act  approved  August  8,  1918 
(Acts  1918,  p.  369),  fixing  the  salary  of  the 
solicitor  general  of  the  Cordele  circuit,  and 
abolishing  the  fee  system  existing  in  that 
Judicial  circuit  at  the  date  of  the  passage  of 
the  act  At  the  hearing  of  the  case  the 
court  passed  an  order,  denying  the  prayers 
of  the  petition;  the  case  having  been  sub- 
mitted to  the  court  without  the  interven- 
tion of  a  Jury,  upon  the  agreement  that  the 
allegations  of  fact  in  the  petition  were  true. 
To  this  ruling  the  petitioner  excepted. 
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Rosser,  Slaton,  Phillips  &  Hopkins,  of  At- 
lanta, and  Cnun  &  Jones,  of  Gordele,  for 
plaintiff  in  error. 

E.  F.  Strozler,  of  Ck)rdele»  for  defendants 
in  error. 

BECK^  P.  J.  [1]  1.  The  Gonstitntton  of 
1877,  article  6,  §  13,  par.  1  (GIyU  Code,  i 
6533),  provides  as  follows: 

''The  Judges  of  the  Supreme  Court  shall 
have,  out  of  the  treasury  of  the  state,  salaries 
not  to  exceed  three  thousand  dollars  per  an- 
num; the  judges  of  the  superior  courts  shall 
have  salaries  not  to  exceed  two  thousand  dol- 
lars  per  annum;  the  Attorney  Genersl  shall 
have  a  salary  not  to  exceed  two  thousand 
dollars  per  annum;  and  the  solicitors  general 
each  shall  have  salaries  not  to  exceed  two 
hundred  and  fifty  dollars  per  annum;  but  the 
Attorney  General  shall  not  have  any  fee  or 
perquisite  in  any  cases  arising  after  the  adop- 
tion of  tills  Constitution;  but  the  provisions  of 
this  section  shall  not  affect  the  salaries  of 
those  now  in  office." 

Paragraph  2  (Civil  Code,  i  6534)  provides 
as  follows: 

"The  General  Assembly  may  at  any  time,  by 
a  two-thirds  vote  of  each  branch,  presinribe 
other  and  different  salaries  for  any,  or  all,  of 
the  above  officers,  but  no  such  change  shall 
affect  the  officers  then  in  commission." 

The  Legislature  of  1916  (Acts  1916,  pp.  24, 
2Q)  passed  an  act  to  amend  the  Constitution 
by  adding  at  the  end  of  paragraph  2,  last 
above  quoted,  the  following: 

Trovided,  however,  that  the  General  As- 
sembly shall  have  power,  at  any  time,  by  a 
majority  vote  of  each  branch  to  ahoUsh  the 
fees  at  present  accruing  to  the  office  of  solid- 
tor  genera]  in  any  particular  judicial  circuit, 
and  in  lieu  thereof  to  prescribe  a  salary  fo» 
inch  office  in  addition  to  the  salary  prescribed 
in  paragraph  1  of  this  section  of  this  article, 
and  without  regard  to  the  uniformity  of  such 
salaries  in  the  various  circuits;  and  shall 
have  the  further  power  to  determine  what  dis- 
position shall  be  made  of  the  fines,  forfeitures, 
and  fees  accruing  to  the  office  of  solicitor  gen- 
eral in  any  such  judicial  circuit  where  the  fees 
are  abolished.** 

This  amendment  was  subsequently  ratified 
by  a  vote  of  the  people  on  November  7,  1916, 
and  the  Governor  issued  his  proclamation 
accordingly  on  December  15,  1916.  One  of 
the  questions  in  this  case  Is  whether  the  act 
of  1918  (Acts  1918,  p.  369),  abolishing  the 
fees  pertaining  to  the  office  of  the  solicitor 
general  of  the  Cordele  circuit,  and  providing 
a  salary  in  lieu  thereof,  payable  out  of  the 
county  treasuries  of  that  circuit,  is  violative 
of  the  foregoing  provisions  of  the  Constitu- 
tion. It  is  insisted  that  the  salaries  of  the 
judges  of  the  superior  court  and  of  the  so- 
licitor general  must  come  from  the  same 
source,  to  wit,  the  state  treasury.  In  Clark 
V.  Hammond  134  Ga.  792,  795,  799,  68  S.  E. 
600,  601,  606,  it  was  held: 


"Under  a  proper  construction  of  article  6,  § 
13,  pars.  1  and  2,  of  the  Constitution  of  1877, 
salaries  of  the  judges  of  the  superior  courts 
are  payable  exclusively  from  the  state  treasury. 
In  so  far  as  the  act  of  1904  (page  73),  as 
amended  by  the  act  of  1905  (page  100)  and  the 
act  of  1906  (page  56),  purports  to  supplement 
salaries  of  the  judges  of  the  superior  courts 
from  county  treasuries,  it  is  void.*' 

In  the  course  of  the  opinion,  by  Atkinson, 
J.,  it  was  said: 

"It  thus  appears  from  the  history  of  the  sub- 
ject, as  derived  from  the  provisions  of  all  the 
Constitutions  and  acts  of  the  Legislature  with 
reference  thereto,  that  there  was  an  uninter- 
rupted practice  upon  the  part  of  the  lawmak- 
ing powers,  op  to  the  time  of  the  adoption  of 
the  Constitution  of  1877,  of  making  provision 
for  payment  of  tiie  salaries  of  the  judges  of 
the  superior  courts  out  of  the  treasury  of  the 
state.  There  was  never  any  suggestion  that 
the  salaries  might'  be  paid  from  different 
sources,  but  the  uniform  practice  was  to  pro- 
vide for  payment  of  each  salary  as  a  whole 
from  one  source—fhe  treasury  of  the  state." 

Again,  it  was  said: 

"The  reasoning  which  favors  the  constitu- 
tionality of  local  taxation  for  the  payment  or 
the  salaries  of  judges  of  other  courts  might 
have  had  some  bearing  upon  the  question  rela- 
tive to  the  payment  of  the  salaries  of  the 
judges  of  the  superior  courts.  If  the  construc- 
tion of  article  6,  §  13,  par.  1,  were  doubtful; 
and  if  at  the  time  of  the  adoption  of  the  Con- 
stitution of  1877  such  salaries  were  payable 
under  any  existing  statute  in  part  or  wholly 
from  th)B  county  treasuries;  but  the  statutes 
relative  to  the  payment  of  the  judges  of  the 
superior  courts  were  not  of  that  character. 
On  the  contrary  under  them  such  salaries  were 
payable  exclusively  from  the  state  treasniy-" 

The  decision  in  Clark  v.  Hammond,  su- 
pra, merely  holds  that  under  a  proper  coDr 
struction  of  the  Constitution  the  salaries  of 
the  judges  of  the  superior  courts  are  pay-' 
able  exclusively  from  the  treasury  of  the 
state;  that  neither  the  provision  of  article 
7,  §  6,  par.  2,  of  the  Constltuaon  (Civil  Code, 
f  6562),  enumerating  and  restricting  the  pur- 
poses for  which  a  tax  may  be  levied  and 
collected  by  the  various  counties  of  the  state, 
nor  the  provision  of  article  6,  section  13, 
par.  2,  of  the  Constitution  of  1877,  which 
authorizes  the  General  Assembly  to  "pre- 
scribe other  and  different  salaries  for  any, 
or  all,"  of  the  officers  designated  in  para- 
graph 1  of  article  6,  section  13,  of  the  Con- 
stitution, purport  to  deal  with  the  sources 
from  which  the  salaries  of  judges  of  the  su- 
perior court  might  be  paid.  With  respect  to 
the  salaries  of  the  judges  of  the  superior 
court,  the  provisions  of  all  Constitutions  and 
of  the  acts  of  the  General  Assembly  with 
reference  thereto  establish  beyond  doubt 
that  these  salaries  were  payable  wholly 
from  the  treasury  of  the  state,  and  from  no 
other  source  whatever.  It  is  true  that  un- 
der the  Constitution  of  1877,  prior  to  the 
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amendment  of  1916,  and  under  all  prior 
<:k)nstitutlon8,  the  salaries  of  tbe  judges  of 
the  superior  court  and  solicitors  general 
were  to  be  drawn  from  the  same  source,  that 
Is,  the  state  treasury;  but  it  is  not  true 
that  the  salaries  of  solicitors  general,  un- 
der the  Constitution  of  1877,  constituted  the 
ezcluslTe  compensation  of  these  officers.  On 
the  other  hand,  the  Constitution  of  1877  it- 
self Impliedly  recognized  and  continued  the 
long-established  practice  in  this  state  of  al- 
lowing the  solicitors  general  to  derive  their 
chief  compensation  from  fines,  forfeitures,  and 
fees.  With  respect  to  the  Attorney  General 
the  Constitution  provided  that  he  should 
have  a  salary  not  to  exceed  $2,000  per  an- 
num, «♦  ♦  ♦  but  the  Attorney  General 
shall  not  have  any  fee  or  perquisite  in  any 
cases  arising  after  the  adoption  of  this  Con- 
stitution." 

At  the  time  of  the  adoption  of  the  Con- 
stitution of  1877,  and  at  all  -times  prior 
thereto,  the  salaries  paid  the  solicitor  gen- 
eral out  of  the  treasury  of  the  state  were 
merely  nomlnaL  The  chief  source  of  com- 
pensation provided  for  these  officers  was  the 
fines,  forfeitures,  and  fees  allowed  by  law. 
The  essential  fact  upon  which  the  decision 
In  Clark  v.  Hammond  was  predicated  was 
that,  with  respect  to  the  salaries  of  the 
judges  of  the  superior  courts,  they  were  con- 
fined and  limited  to  the  amount  paid  to  them 
from  the  treasury  of  the  state.  With  re- 
spect to  solicitors  general,  the  salary  paid 
by  the  state  constitutes  a  part,  and  a  small 
part  only,  of  their  compensation,  as  already 
noted.  Compensation  of  these  officers  was 
in  1877  and  since  drawn  from  two  separate 
and  distinct  sources. 

In  the  light  of  these  facts  let  us  examine 
the  amendment  of  1916.  Prior  to  that 
amendment,  as  we  have  seen  the  General 
Assembly  was  given  the  power,  at  any  time, 
by  a  two-thirds  vote  of  each  house,  to  pre- 
scribe ''other  and  different  salaries"  for  any 
of  the  officers  designated  in  paragraph  1  of 
article  6,  section  18,  of  the  Constitution. 
The  amendment  of  1916  permitted  the  Gen- 
eral Assembly,  by  a*  majority  vote  of  each 
bouse:  (1)  To  abolish  the  fees  accruing  to 
the  office  of  solicitor  general  in  any  par- 
ticular judicial  circuit;  (2)  to  prescribe  a 
salary  in  lieu  thereof ;  (3)  to  fix  the  amount 
of  the  salary;  (4)  to  fix  the  salary  without 
regard  to  uniformity;  and  {S)  to  make  dis- 
position of  the  fines,  forfeitures,  and  fees 
accruing  to  the  office  of  solicitor  general  in 
any  circuit  where  the  fees  were  abolished. 
The  amendment  does  not  in  express  terms 
designate  the  source  from  which  the  salary 
must  be  paid.  The  salary,  which  the  amend- 
ment authorizes  the  General  Assembly  to 
prescribe  in  lieu  of  fees,  is  not  a  mere  "in- 
crease" of  the  salary  already  provided  from 
the  treasury  of  the  state;  it  is,  in  express 
words,  "in  addition  thereto";    it  is  a  new 
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and  different  salary.  A  two-thirds  vote  of 
each  branch  of  the  General  Assembly  is  re- 
quired, under  the  Constitution  of  1877,  to 
provide  "another  or  different"  salary  for  so- 
licitors general;  and  the  salary  thus  pro- 
vided must  be  uniform.  A  majority  of  each 
house  of  the  General  Assembly  may  abolish 
the  fees  pertaining  to  the  office  of  the  solic- 
itor general  in  any  Judicial  circuit,  and  may 
prescribe  in  lieu  thereof  a  salary  in  addi- 
tion to  the  salary  of  $250,  which  is  payable 
out  of  the  treasury  of  the  state.  If  the  sal- 
ary which  the  General  Assembly  is  thus  au- 
thorized to  prescribe  in  lieu  of  the  fees  tak- 
en away  from  the  solicitor  general  in  any 
particular  judicial  circuit  Is  therefore  a  dif- 
ferent and  separate  salary  from  the  one  fix- 
ed In  the  Constitutiim  of  1877,  and  payable 
out  of  tbe  treasury  of  the  state,  why  is  it 
not  competent  for  the  Legislature  to  provide 
for  the  payment  of  this  separate  and  differ- 
ent salary  from  any  source  from  which  it 
may  be  legally  paid?  Bven  more,  if  the  Con- 
stitution does  not  clearly  imply  that  a  dif- 
ferent source  Is  to  be  found  by  the  General 
Assembly  from  which  to  pay  this  new  and 
additional  salary  in  lieu  of  fees  theretofore 
allowed  the  solicitor  general,  why  is  not  the 
principle  of  uniformity  carried  forward  in 
the  constitutional  scheme?  Is  it  to  be  as- 
sumed that  the  Constitution  authorizes  the 
payment  of  two  salaries,  wholly  separate 
and  distinct,  to  the  same  officer,  for  the 
same  service  and  out  of  the  same  treasury? 
When  it  is  recalled  that  the  amendment 
gives  the  General  Assembly  the  power  to 
make  disposition  of  the  fines,  forfeitures, 
and  fees  accruing  to  the, office  of  solicitor 
general  in  any  particular  judicial  circuit 
where  a  salary  has  been  provided  In  lieu  of 
such  fees,  It  would  seem  to  follow  as  a  nec- 
essary implication  that  the  true  Intent  and 
purpose  of  the  amendment  was  to  empower 
the  Legislature  to  fix  the  source  from  which 
the  salary  should  be  paid. 

We  have  next  to  consider  whether  the  act 
of  1918,  abolishing  the  fees  pertaining  to  the 
office  of  the  solicitor  general  of  the  Cordele 
circuit  and  prescribing  a  salary  in  lieu 
thereof,  payable  out  of  the  treasuries  of  the 
counties  of  the  circuit,  violates  the  provision 
of  the  Constitution  as  to  the  taxing  powers 
of  counties  (Civil  Code,  i  6562),  which  is  as 
follows: 

"Tbe  General  AssemUy  shall  not  have  power 
to  delegate  to  any  county  the  right  to  levy  a 
tax  for  any  purpose,  except  for  educational 
purposes  in  InstructiDg  children  in  the  elemen- 
tary branches  of  an  English  education  only;  to 
build  and  repair  the  public  buildings  and 
bridges;  to  maintain  and  support  prisoners;  to 
pay  jurors  and  coroners,  and  for  litigation, 
quarantine,  roads,  and  expenses  of  courts;  to 
support  paupers  and  pay  debts  heretofore 
existing;  to  pay  the  county  police  and  to  pro- 
vide for  necessary  sanitation*** 
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It  must  not  be  left  out  of  view  tbat  coun- 
ties are  not  wholly  dependent  npon  taxation 
for  revenue.  See  Civil  Code,  §  529.  The  very 
act  under  attack  diverts  to  the  county  treas- 
uries of  the  Judicial  circuits  the  fees  and 
emoluments  accruing  to  the  office  of  the  solic- 
itor general  of  the  circuit ;  and  it  is  a  fair 
presumption  that  these  fees  will  be  sufficient, 
or  more  than  sufficient,  to  pay  the  salary  of 
the  solicitor  general  prescribed  in  lieu  of  the 
fees  abolished  in  his  circuit  The  presump- 
tion is  not  without  a  basis  of  fact.  In  1912 
the  General  Assembly  passed  an  act  requiring 
all  state  house  officers,  officers,  and  appoint- 
ees of  any  department  of  state,  and  county 
officers  who  received  fees  and  compensation 
other  than  salaries,  to  keep  a  daily  account 
of  such  fees  and  compensation,  and  to  make 
sworn  itemized  statements  quarterly  to  the 
comptroller  general  of  the  state,  and  further 
requiring  the*  comptroller  general  to  pre- 
serve and  tabulate  said  quarterly  statements 
for  the  information  of  the  General  Assembly 
at  the  next  session  thereof.  This  act  was 
approved  August  17,  1912.  Acts  1912,  p.  109. 
This  act  expressly  enumerated  solicitors  gen- 
eral, solicitors  of  city  and  county  courts, 
and  Judges  of  city  and  county  courts.  It 
is  fair  to  assume  that  this  act  was  in  answer 
to  the  demand  of  the  people.  It  was  gener- 
ally believed  that  certain  officers  of  the  state 
and  counties  were  receiving  fees  in  excess  of 
reasonable  compensation  for  services  ren- 
dered, and  the  fee  system  itself  was  under 
disfavor. 

[6]  Aside  from  these  considerations,  the 
salary  of  the  solicitor  general,  prescribed  in 
lieu  of  the  fees  abolished  in  any  particular 
Judicial  circuit,  is  a  part  of  the  "expenses 
of  courts,"  within  the  meaning  of  article  7, 
section  6,  paragraph  2,  of  the  Constitution. 

The  overplus  of  the  fines  and  forfeitures, 
prior  to  the  Constitution  of  1877,  was  pay- 
able to  the  county  treasuries  for  specified 
purposes,  it  1b  true.  See  sections  846,  1112, 
1113,  1114,  1116,  1117,  1118,  1119,  and  1121 
of  Penal  Code  of  1910.  Prior  to  the  Consti- 
tution of  1877  the  General  Assembly  had  pro- 
vided for  the  payment  of  certain  Insolvent 
criminal  costs  in  the  Augusta  Judicial  cir- 
cuit out  of  the  county  treasuries.  Acts  1873, 
p.  225.  The  act  of  1918,  under  attack,  makes 
it  the  duty  of  the  ordinaries,  county  commis- 
sioners, or  other  county  authorities  having 
control  of  county  matters  in  the  Judicial  cir- 
cuit in  question,  "to  make  provisions  annual- 
ly when  levying  taxes  for  expenses  of  courts 
for  the  levying  and  collection  of  sufficient 
taxes  in  their  respective  counties,  for  the 
purpose  of  paying  the  portion  of  said  salary 
chargeable  against  their  respective  counties." 
In  the  case  of  Adair  v.  Ellis,  83  Ga.  464,  10 
S.  E.  117,  Simmons,  J.,  apparently  overlook- 
ing the  act  of  1873,  supra,  said: 


t* 


'As  far  as  we  know  or  can  ascertain,  the 
fees  and  costs  of  solicitors  general  have  never 


been  regarded  as  expenses  of  court  to  be  paid 
from  the  county  treasury.' 


*» 


But  It  was  not  held  that  the  fees  and 
costs  of  solicitors  general  might  not,  by  leg- 
islative enactment,  be  declared  to  be  expens- 
es of  court  To  quote  the  language  of  Mr. 
Justice  Simmons: 

"It  may  be  argued,  however,  that  the  Legis- 
lature has  the  power  to  determine  and  define, 
under  this  paragraph,  what  are  expenses  of 
courts,  and  that  the  courts  would  be  bound  by 
its  definition.  *  *  *  It  is  unnecessary  for 
us  to  determine  in  this  case  whether  the  Leg- 
islature can  enlarge  the  common  and  usual 
meaning  of  these  words  or  not' 


ft 


An  examination  of  the  case  will  show  that 
on  August  3,  1889,  the  Legislature  passed  an 
act  entitled  "An  act  to  authorize  the  com- 
promise and  adjustment  of  claims  due  to 
Howell  C.  Glenn  and  W.  D.  Ellis  for  insolv^it 
costs  due  them  as  solicitors  of  the  city  court 
of  Atlanta,  and  to  provide  for  the  payment 
thereof."  Acts  1889,  p.  1153.  The  case  really 
turned  upon  another  and  different  question; 
and  this  is  expressly  indicated  in  the  opinion 
in  Adam  v.  Wright,  84  Ga.  720,  724,  11  S.  E. 
893,  895,  where  it  was  said: 

"The  case  of  Adair  et  al.  v.  Ellis  et  al. 
*  *  *  is  entirely  different  from  the  case  un- 
der consideration.  There  the  Legislature 
sought  by  a  special  act,  after  the  expiration  of 
the  offices  of  EUis  and  Glenn  as  solicitors  of 
the  city  court  of  Atlanta,  to  authorize  and  re- 
quire Uie  commissioners  of  Fulton  county  to 
levy  and  collect  a  tax  to  pay  them  for  serrices 
which  had  long  before  been  rendered  by  them 
as  such  solicitors,  and  when  rendered,  there 
was  a  general  law  applicable  to  solicitors  of 
the  dty  court  of  Atlanta,  which  pointed  out 
the  mode  and  manner  in  which  they  should  be 
paid  for  their  services.** 

It  is  true  that  Justice  Sinunons,  who  wrote 
the  opinion  of  the  court  In  the  case  of  Adair 
V.  Ellis,  supra,  was  of  the  opinion  that  fees 
of  solicitors  general  were  not  within  the 
terms  "expenses  of  court*'  as  used  in  the 
Constitution,  but  his  intimation  that  sadi 
fees  might  properly  be  incduded  within  these 
terms,  when  the  General  Assembly  should 
so  declare,  is  emphasized  in  his  dissenting 
opinion  in  Chatham  County  v.  Gaudry,  t2Q 
Ga.  121, 131,  47  S.  E.  634,  639: 

"Court  expenses  indude  only  such  items  or 
charges  as  are  necessary  for  conducting  the 
court,  and  such  others  as  the  Legislature  may 
determine  are  proper  to  be  paid  under  the 
words  'court  expenses,'  as  used  in  the  Consti- 
tution." 

The  decision  in  Clark  ▼.  Hammond,  al- 
ready noticed,  is  not  a  direct  ruling  upon 
the  question  here  presented,  for  the  reasons 
already  pointed  out  However,  we  quote 
again  from  the  opinion  in  that  case: 

"It  is  not  necessary  to  decide  all  that  the 
term  'expenses  of  court'  might  embrace;  huU 
in  view  of  the  other  provisions  of  the  Constitn^- 
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tion  mentioned  in  'this  opinion,  it  does  not  in- 
clude the  salaries  of  the  judges  of  the  superior 
courts." 

That  the  insolyent  costs  of  solicitors  gen- 
eral may  be  treated  as  expenses  of  court, 
when  so  declared  by  legislative  enactment, 
is  recognized  in  the  case  of  Adam  t,  Wright, 
supra.  This  case  was  decided  subsequently 
to  the  decision  in  Adair  y.  Ellis,  supra,  and 
ruled  expressly  that  there  was  nothing  in 
the  constitutional  provision  of  article  7,  sec- 
tion G,  paragraph  2,  which  forbade  the  pay- 
ment of  insolvent  costs  of  the  solicitor  gen- 
eral of  the  Augusta  circuit  out  of  any  funds 
in  the  county  treasury,  such  costs  being  a 
part  of  the  expenses  of  court  in  the  Augusta 
circuit  To  quote  from  the  (^inioQ  in  that 
case: 

"This  special  or  local  law  applicable  to  the 
Augusta  circuit  *  *  *  did,  in  our  judgment, 
make  insolvent  criminal  coats  in  that  circuit  a 
part  of  the  expenses  of  court,  when  the  pay- 
ment thereof  was  recommended  in  the  manner 
prescribed  in  the  act." 

Further: 

"We  think  the  act  in  question  is  not  incon- 
sistent with  the  Constitution  of  1877." 

In  Adam  t.  Cohen,  84  Ga.  725,  726,  11  S. 
£.  895,  it  was  said: 

"We  think,  as  we  have  stated  in  the  case  of 
Adam,  Treasurer,  v.  Wright,  solicitor  general, 
*  *  *  that  the  Legislature  had  a  right  to 
provide  that  the  services  of  the  solicitor  should 
be  paid  in  the  manner  specified  in  the  act,  and 
that  his  fees  therefor  are  expenses  of  that 
court  There  is  no  general  law  that  this  act 
seeks  to  vary  in  its  uniform  operation  as  ap- 
plicable to  this  court  So  we  do  not  think  that 
the  act  is  obnoxious  to  the  Constitution;  and 
the  soHdtor  has  the  right  to  be  paid  the  sum 
allowed  him  by  tiie  judge  out  of  the  county 
treasury." 


In  the  case  of  Clark  y.  Eve,  134  Ga.  788, 
68  S.  B.  598,  it  was  held  that  the  payment 
of  the  salary  of  the  judge  of  the  city  court 
of  Richmond  county,  under  the  act  ai^roved 
August  15,  1906  (Acts  1905,  p.  100),  was  not 
violative  of  article  7,  section  6^  paragraph  2, 
of  the  Constitution.  In  the  case  of  Clark 
Y.  Black,  136  Ga.  812,  72  S.  E.  251  (3),  it  was 
held  that — 

The  "fees  of  the  solicitor  of  the  dty  court 
ot  Richmond  county  are  an  expense  of  that 
court  and  lawfully  payable  from  the  funds 
raised  to  defray  the  expenses  of  that  court" 

The  third  division  of  the  opinion  in  that 
case  is  as  follows: 


"It  is  within  the  power  of  the  Legislature 
to  provide  that  the  salary  of  the  solicitor,  in 
whole  or  in  part,  should  be  paid  from  the  coun- 
ty treasury.  His  salary  was  an  expense  of 
court,  to  pay  which  a  tax  could  be  constitu- 
tionally levied.  Clark  v.  Eve,  1^4  Ga.  788(4), 
789,  68  S.  E.  598." 
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See.  also,  Clark  v.  Reynolds,  136  Ga.  817, 
72  S.  E.  254  (7).  In  McWilliams  v.  Smith, 
142  Ga.  209,  82  S.  E.  569  (5),  it  was  held  that 
the  act  creating  the  municipal  court  of  At- 
lanta (Acts  1913,  p.  145),  which  provided  for 
the  payment  of  the  salaries  of  the  judges 
thereof  out  of  the  county  treasury,  did  not 
contravene  article  7,  section  6,  paragraph  2, 
of  the  Constitution,  which  declares  that  the 
General  Assembly  shall  not  have  power  to 
delegate  to  any  county  the  right  to  levy  a 
tax,  except  for  certain  spedfled  purposes, 
one  of  which  is  "expenses,  of  courts."  It  will 
be  seen,  therefore,  that  the  authorities  are 
numerous  to  the  effect  that  the  salaries  of 
judges  of  city  and  county  courts,  and  the 
fees,  insolvent  costs,  and  salaries  of  solicitors 
of  city  and  county  courts,  and  the  fees  and  in- 
solvent costs  of  solicitors  general  can  be  legal- 
ly paid  from  county  treasuries;  and  that  the 
Legislature  may,  and  has,  both  prior  to  and 
subsequently  to  the  adoption  of  the  Consti- 
tution of  1877,  exercised  the  power  to  declare 
fees  and  salaries  expenses  of  courts.  When, 
therefore,  the  constitutional  amendment  of 
1916  authorised  the  General  Assembly,  at 
any  time,  by  a  majority  vote  of  each  house, 
to  abolish  the  fees  pertaining  to  the  office 
of  solicitor  general  in  any  particular  judicial 
circuit,  and  to  prescribe  in  lieu  of  the  fees 
abolished  a  salary  in  addition  to  the  salary 
of  $250  fixed  in  another  paragraph  of  the 
Constitution,  the  CJonstitution,  by  dear  im- 
plication and  necessary  construction,  author- 
ized the  General  Assembly  to  provide'  the 
source  of  payment  of  this  additional  salary. 
The  act  of  1918»  abolishing  the  fees  in  the 
Cordele  circuit  and  prescribing  a  salary  in 
lieu  thereof,  in  addition  to  the  salary  of  |250 
payaUe  to  the  solicitor  general  under  artide 
6^  section  13,  paragraph  1,  of  the  institu- 
tion, requires  the  county  authorities,  as  we 
have  seen,  to  make  provision  annually  for  the 
payment  of  this  additional  salary  ''when 
levying  taxes  for  the  exi>enses  of  courts." 

[2]  2.  What  we  have  said  above  disposes 
of  what  we  regard  as  the  main  questions  in 
this  controversy.  We  cannot  agree  with 
counsd  for  plaintiff  in  error  that  if  the  act 
of  August  8,  1918»  flxlDg  the  salary,  is  pro- 
cfpective  in  its  operation,  it  violates  any  pro- 
vision of  the  federal  or  the  state  Constitu- 
tion, which  constitutes  the  other  grounds  of 
attack  upon  the  constitutionality  of  the  act 
We  do  not  think  that  it  has  the  effect  of  im- 
pairing the  oUigation  of  a  contract,  or  that 
it  deprives  the  complainant  of  his  property 
without  due  process  of  law.  While  it  is  true 
that  for  his  insolvent  costs  the  solicitor  gen- 
eral had  the  judgment  provided  in  the  law 
and  in  a  certain  sense  a  lien  upon  fines  and 
forfeitures  which  were  to  be  paid  subse- 
quently into  court,  this  lien  was  imperfect 
and  inchoate  in  its  character,  and  could  not 
become  an  actual,  perfect  lien  until  the  fines 
should  be  paid  into  the  fine  and  forfeiture 
fund;   and  it  was  not  of  such  nature  as  to 
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give  the  holder  a  property  right  In  the  fines 
and  forfeitures  that  should  subsequently 
arise  in  case  not  tried  or  disposed  of.  For 
relative  to  future  costs  it  would  have  been 
competent  for  the  Legislature  to  change  or 
to  abolish  such  fines  and  such  source  of  rev- 
enue to  the  solicitor  general  under  the  Con- 
stitution as  it  existed  before  the  amendment, 
in  pursuance  of  which  the  act  here  attacked 
as  unconstitutional  was  based.  Therefore, 
treating  the  act  as  prospective  in  its  effect, 
we  are  of  the  opinion  that  it  does  not  violate 
the  provisions  of  the  state  and  federal  Con- 
stitutions prohibiting  the  passage  of  retro- 
active laws,  laws  impairing  the  obligations 
of  contracts,  and  the  due  process  clause  of 
the  federal  Constitution. 

[3]  3.  The  act  does  not  violate  the  inhibi- 
tion in  the  Constitution  of  the  state  of  Geor- 
gia against  the  passage  of  a  special  law  in 
a  case  for  whidi  provision  is  made  by  an  ex- 
isting general  law. 

[4]  4.  If  the  word  "heretofore,**  occurring 
in  the  caption  of  the  act  of  August  8,  1918, 
and  in  the  first  section  of  the  act,  if  given 
effect,  should  result  in  rendering  the  act  in 
part  retroactive  in  its  effect,  that  part  of  the 
act  may  be  segregated  and  stricken  there- 
from without  destroying  or  impairing  the 
legislative  scheme,  which  was  clearly  to  fix 
a  salary  for  the  solicitor  general  and  abolish 
the  fee  system  after  the  1st  of  January,  1919; 
and  the  presence  of  that  word  in  the  places 
stated  does  not  render  the  act  unconstitu- 
tional. 

The  act  is  not  unconstitutional  for  any 
of  the  reasons  urged  against  it;  and  the 
judgment  of  the  court  below  sustaining  the 
act  Is  affirmed. 

Judgment  affirmed. 

All  the  Justices  concur,  except  FISH,  C.  J., 
absent,  and  HXLLi  J.  (with  whom  concurs 
ATKINSON,  J.),  dissenting:  I.  The  con- 
trolling question  in  this  case  is  whether  the 
act  of  1918  (Acts  1918,  p.  369),  providing  a 
salary  for  the  solicitor  general  of  the  Cordele 
circuit,  is  violative  of  artlde  6,  §  13,  pars. 
1,  2,  of  the  Constitution  of  the  state  (Civil 
(3ode  of  1910,  a  6533,  6534),  as  amended,  and 
of  article  7,  §  6,  par.  2,  of  the  Constitution. 
The  Constitution,  in  the  paragraph  first  cit- 
ed, provides: 

''The  judges  of  the  Supreme  Court  shall  have, 
out  «/  the  treasury  of  the  etate  [italics  ours], 
salaries  not  to  exceed  three  thousand  dollars 
per  annum;  the  judges  of  the  superior  courts 
shall  have  salaries  not  to  exceed  two  thousand 
dollars  per  annum ;  the  Attorney  General  shaU 
have  a  salary  not  to  exceed  two  thousand  dol- 
lars per  annum;  and  the  solicitors  general  each 
shall  have  salaries  not  to  exceed  two  hundred 
and  fifty  dollars  per  annum ;  but  the  Attorney 
General  shall  not  have  any  fee  or  perquisite  in 
any  cases  arising  after  the  adoption  of  this 
Constitution;  but  the  provisions  of  this  sec- 
tion shall  not  affect  the  salaries  of  those  now 
in  office." 


The  next  paragraifli  provides: 

''The  General  Assembly  may  at  any  time,  by 
a  two-thirds  vote  of  each  branch,  prescribe  oth- 
er and  different  salaries  for  any,  or  all,  of  the 
above  officers,  but  no  such  change  shall  affect 
the  officers  then  in  commission." 

This  last  provision  was  amended  In  1916 
by  adding  thereto  the  following: 

*Trovided,  however,  that  the  General  Assem- 
bly shall  have  power,  at  any  time,  by  a  majority 
vote  of  each  branch,  to  abolish  the  fees  at  pres- 
ent accruing  to  the  office  of  solicitor  general 
in  any  particular  judicial  circuit,  and  in  lieu 
thereof  to  prescribe  a  salary  for  such  office,  in 
addition  to  the  salary  prescribed  in  paragraph 
1  of  this  section  of  this  article,  and  without 
regard  to  the  uniformity  of  sudi  salaries  in  the 
various  circuits;  and  shall  have  the  further 
power  to  determine  what  disposition  shall  be 
made  of  the  fines,  forfeitures,  and  fees  accming 
to  the  office  of  solicitor  general  in  any  such  ju- 
dicial circuit  where  the  fees  are  abolished.** 
Acts  1916»  p.  24. 

It  will  be  observed  that  this  amendment 
does  not  expressly  authorize  the  payment  of 
salaries  of  solicitors  general  from  any  other 
source  than  as  provided  in  the  Constitution 
of  1877,  whidi  is  from  the  state  treasury. 

In  Clark  v.  Hammond,  134  Ga.  796,  68  S. 
B.  600,  it  was  held  that  the  salaries  of  judges 
of  the  superior  court  could  not  be  augment- 
ed by  local  taxation.  The  case  of  Clark  v. 
Black,  136  Ga.  812,  72  S.  B.  261,  did  not 
have  reference  to  a  solicitor  general,  who 
was  a  state  officer,  but  to  the  solicitor  of  a 
city  court,  a  local  officer  who  had  jurisdiction 
only  over  the  county  of  Richmond,  the  ex- 
istence of  which  court  and  Its  organization, 
and  the  payment  of  salaries  ot  the  judge  and 
solicitor  by  local  taxation,  antedated  the 
Constitution  of  1877.  Under  tbese  circom- 
stances  the  salary  of  the  solicitor  of  the  city 
court  was  held  to  be  an  expense  of  that 
court,  and  payable  from  the  funds  raised  to 
defray  the  expenses  of  that  court  All  of 
the  facts  above  mentioned  serve  to  distin- 
guish the  case  from  the  present  one.  The 
solicitor  general's  salary  cannot  be  supple* 
mented  by  a  local  tax,  the  fact  being  that 
when  the  Constitution  of  1877  was  adopted 
salaries  of  solicitors  general  were  not  paid 
by  local  taxation,  but  were  paid  from  the 
treasury  of  the  state,  by  express  provision. 

Article  7,  |  6,  par.  2,  of  the  Constitution 
of  the  state  is  as  follows: 

"The  General  Assembly  shall  not  have  power 
to  delegate  to  any  county  the  right  to  levy  a  tax 
for  any  purpose,  except  for  educational  purposes 
in  instructing  children  in  the  elementary  branch- 
es of  an  English  education  only;  to  build  and 
repair  the  pubUc  buildings  and  bridges;  to 
maintain  and  support  prisoners;  to  pay  ju- 
rors and  coroners,  and  for  litigation,  quarantinpr 
roads,  and  ewpenses  of  oourta  [italics  ours] ;  to 
support  paupers  and  pay  debts  heretofore  ex- 
isting," etc 

It  will  be  ee&i  from  the  foregoing  that  the 
purposes  for  which  the  counties  can  levy  a 
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tax  are  restricted  to  certain  objects  wMdi 
are  enumerated.  The  salaries  of  solicitors 
general  are  not  one  of  those  objects,  unless 
they  are  included  in  the  language  "expenses 
of  courts/'  as  used  in  the  paragraph  of  the 
(Constitution  Just  quoted.  It  has  been  held  by 
this  court  that  salaries  of  Judges  of  the  su- 
perior courts  are  not  included  in  the  language 
"expenses  of  courts."  Clark  y.  Hammondt 
134  Ga.  T92,  797,  68  S.  E.  600,  602.  Bit.  Jus- 
tice Atkinson,  in  a  very  able  opinion  delivered 
in  that  case,  said: 

"As  it  did  not  [contemplate  the  payment  of 
the  salary  of  the  jadges  of  the  superior  courts], 
and  the  other  purposes  to  which  the  levy  of 
the  county  tax  had  been  restricted  by  the  Con- 
stitution did  not  authorize  the  levy  of  a  county 
tax  to  pay  salaries  of  judges  of  the  superior 
courts,  there  was  no  constitutional  proTision  for 
the  payment  of  the  salaries  of  the  judges  of 
the  superior  courts  out  of  the  county  treas- 
uries. Thus  an  additional  light  is  afforded,  tend- 
ing to  show,  by  the  langrusge  of  article  6,  §  18, 
par.  1,  of  the  Constitution  of  1877,  a  design  to 
limit  the  payment  of  salaries  of  judges  of  the 
superior  courts  to  funds  derived  from  the  treas- 
ury of  the  state.  The  paragraph  of  the  Con- 
stitution of  1877  which'  succeeded  and  immedi- 
ately foUowed  article  6,  |  18,  par.  1,  declared: 
*The  General  Assembly  may  at  any  time,  by  a 
two-thirds  vote  of  each  branch,  prescribe  other 
and  different  salaries  for  any,  or  all,  of  the 
above  officers,  but  no  such  diange  shall  affect 
the  officers  then  in  commission.'  While  by  this 
language  the  Legislature  was  authorised  to  des- 
ignate other  and  different  salaries,  there  was 
no  express  declaration  that  they  should  be  paid 
elsewhere  than  from  the  state  treasury." 

The  arguments  now  presented  In  favor  of 
•the  validity  of  the  act  of  1918,  supra,  re- 
ferring to  the  salary  of  the  solicitor  general 
of  the  Cordele  circuit,  were  then  presented 
in  favor  of  the  law  relating  to  the  salary  of 
the  judge  of  the  superior  court  of  the  Augus- 
ta circuit.  It  is  argued  that  the  salary  of  the 
solicitor  general  should  be  treated,  under  the 
provisions  of  the  Constitution  last  above 
mentioned,  as  a  court  expense;  and  to  sup^ 
port  this  contention  the  case  of  Adam  t. 
Wright,  84  Ga.  720,  11  S.  E.  893,  is  ^Ued  on. 
That  decision  was  based  upon  a  special  act 
of  February  15^  1873  (Acts  1873,  p.  225), 
whic^  provided  for  payment  of  insolvent 
costs  of  solicitors  general  as  a  part  of  the 
court  costs.  Being  a  special  act,  and  not  be- 
ing expressly  referred  to  or  repealed  by  the 
Constitution  of  1877,  it  was  nevertheless 
preserved  by  the  Constitution  of  1877.  See 
Clark  V.  Reynolds,  136  Ga.  818,  72  S.  E.  264 
<^,  where  it  was  held: 

'*The  act  of  1873  •  •  •  was  not  repealed 
by  the  Constitution  of  1877,  but  was  preserved 
by  the  clause  of  that  instrument  which  declared 
that  'local  and  private  acts  passed  for  the  ben- 
efit of  counties,  cities,  towns,  corporations,  and 
private  persons,  not  inconsistent  with  the  su- 
preme law,  nor  with  this  Constitution,  and 
which  have  not  expired  nor  been  repealed,  shall 
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have  the  force  of  statute  law,  subject  to  judi- 
cial decision  as  to  their  -validity  when  passed, 
and  to  any  limitations  imposed  by  their  own 
tenns." 

The  ruling  in  Adam  v.  Wright,  supra,  is^ 
not  authority  for  holding,  in  the  case  under 
consideration,  that  the  fees  of  solicitors  gen- 
eral fall  within  the  comprehension  of  *'court 
expenses"  as  declared  in  the  provision  of  the 
Constitution  last  above  mentioned,  so  as  to 
authorize  the  payment  of  such  fees  out  of 
the  county  treasury. 

An  examination  of  the  history  of  the  pay- 
ment of  salaries  as  such  of  the  Judges  of  tho 
superior  courts  and  of  solicitors  general  of 
the  state  will  show  that  they  have  always 
been  paid  out  of  the  treasury  of  the  state, 
and  never  from  the  county  treasuries  by  local 
taxation.  The  members  of  the  constitutional 
conventicnis  of  1868  and  1877  left  nothing 
to  implication.  They  provided  that  these 
salaries  should  be  paid  out  of  the  "treasury 
of  the  state."  Surely  they  did  not  intend 
that  these  salaries  should  be  paid  partly  out 
of  the  treasury  of  the  state  and  partly  out  of 
the  county  treasuries.  'Superior  court  judgea 
and  solicitors  general  both  are  state  officers,. 
and  have  always  been  so  recognized.  They 
are  elected  by  the  qualified  voters  of  the  state- 
at  large,  and  have  always,  so  far  as  wo 
know,  been  classified  as  state  officers,  and 
never  as  county  officers.  They  have  been 
paid  salaries  out  of  the  state  treasury.  No- 
Judge  of  the  superior  court  or  solicitor  gen- 
eral has  ever  been  paid  a  salary  out  of  the 
county  treasury.  If  the  Legislature,  in 
proposing  the  constitutional  amendment  of 
1916,  had  intended  that  the  salaries  of  the 
solicitors  general  should  be  paid  in  part  by 
local  taxation,  how  easy  it  would  have  been 
to  have  submitted  an  amendment  to  the  peo- 
ple for  ratification,  saying  so  in  plain  words,. 
and  leaving  nothing  to  implication.  But  tho 
amendment  submitted  for  ratification  in  1916 
did  not  expressly  authorise  taxation  by  coun- 
ties for  the  payment  of  Judges  and  solicitors' 
salaries,  for  the  simple  reason  that  the  same 
instrument  they  were  attempting  to  amend 
provided  for  their  payment  out  of  the  state 
treasury ;  and  their  failure  to  expressly  pro- 
vide, in  the  amendment,  for  a  different  meth- 
od by  local  taxation  by  counties  was  in  effect 
a  denial  to  the  counties  of  the  right  to  pay 
by  local  taxation.  It  is  true  the  Legislature 
subsequently,  by  the  act  of  1918,  attempted  to 
do  so ;  and  it  is  here  they  exceeded  their  con- 
stitutional authority.  Had  the  Legislature 
said,  in  the  amendment  of  1916,  what  they 
subsequently  said  in  the  act  of  1918,  no  ques- 
tion could  be  raised  as  to  the  authority  to 
levy  by  county  taxation.  But  they  did  not  do 
so.  The  salary  of  the  solicitor  general  stands 
on  the  exact  footing  as  the  salary  of  the 
judge  of  the  superior  court;  and  the  same 
reasoning  that  would  prevent  the  levy  of  a 
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local  tax  to  supplement  the  salary  of  the 
judge  of  the  superior  court,  paid  by  the  state, 
would  prevent  the  levy  of  a  local  tax  to 
supplement  the  salary  of  the  solicitor  general. 
The  ruling,  therefore,  in  Clark  v.  Hammond, 
supra,  is  controlling  in  this  case  upon  the 
question  of  the  constitutionality  of  the  act  of 
1918,  in  so  far  as  it  attempts  to  supplement 
the  salary  of  the  solicitor  general  of  the 
€k>rdele  circuit  by  local  taxation  in  the  sev- 
eral counties  of  the  circuit.  This  act  under- 
took to  deprive  the  solicitor  general  of  the 
fees  which  might  be  earned  in  the  Cordele 
circuit,  and  to  require  the  sum  collected  to 
be  paid  into  the  several  county  treasuries, 
and  in  lieu  thereof  to  provide  a  salary  for 
the  solicitor  general,  to  be  paid  by  the  dif- 
ferent counties  of  the  circuit  by  local  taxa- 
tion. So  much  of  the  act  as  attempted  to 
supplement  this  salary  by  local  taxation  was 
violative  of  the  above-mentioned  provisions 
of  the  state  Constitution.  With  this  much  of 
the  act  of  1918  eliminated,  it  could  not  be 
said  that  the  Legislature  intended  that  the 
remainder  of  the  act  should  be  carried  into 
effect;  because  it  could  not  be  assumed  from 
the  language  of  the  whole  act  that  it  was  in- 
tended to  deprive  the  solicitor  general  of  all 
compensation  except  the  $250  per  year,  which 
is  fixed  by  the  Constitution,  and  which  is  to 
be  paid  out  of  the  treasury  of  the  state. 
Under  the  circumstances  the  entire  act  must 
falL  Deadwyler  v.  E^irow,  131  Oa.  236,  62 
S.  B.  172,  19  L.  R,  A.  (N.  S.)  197 ;  Futrell  v. 
George,  135  Ga.  266,  69  S.  E.  182 ;  O'Dowd  v. 
Augusta,  141  Ga.  753,  82  S.  E.  148.  This 
would  result  in  leaving  the  fees  to  be  col- 
lected and  applied  by  the  solicitor  general 
under  the  old  law,  as  If  the  act  of  1918  had 
not  been  passed. 

We  conclude,  therefore,  that  the  act  of 
1918  supra,  is  repugnant  to  the  clauses  of  the 
Constitution  quoted,  which  provide  how  the 
salaries  of  solicitors  general  shaU  be  paid, 
that  is,  from  *'the  treasury  of  the  state" ;  and 
consequently  the  court  erred  in  granting  the 
mandamus  absolute. 


(24  Oa.  App.  598) 

MARTIN  V.  TAYLOR  et  aL    (No.  10407.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

Dec.  16, 1919.) 

(Syllahus  hy  the  Court,) 

1.  Fraudulent  convbtances  ^=»5,  47— Con- 
struction OF  BULK  sales  ACT;  "OOODS, 
WARES  AND  ICERCHANDISS" ;  FIXTURES  AND 
AC0ES80RIE& 

This  was  a  suit  by  the  trustee  in  bankrupt- 
cy of  the  Macon  Coal  &  Wood  Company,  a  cor- 
poration, against  Eden  Taylor,  Jr.,  and  Brown 
B.  Taylor,  to  recover  certain  personal  prop- 
erty purchased  by  the  defendants  from  the  cor- 


poration within  two  months  previous  to  the  ad- 
judication of  bankruptcy  of  the  corporation. 
The  basis  of  the  plaintifTs  contention  is  that 
the  sale  was  fraudulent  by  virtue  of  the  provi- 
sions of  the  Bulk  Sales  Law  contained  in  sec- 
tion 3226  et  seq.  of  CivU  Code  1910.  The 
case  was  tried  by  the  judge  of  the  superior 
court  of  Bibb  county,  sitting  as  both  judge 
and  jury,  under  an  agreed  statement  of  facts, 
and  he  rendered  a  judgment  in  favor  of  the  de- 
fendants. The  suit  as  brought  was  for  the 
following  property:  Eight  mules;  three  two- 
horse  wagons;  one  coal  wagon;  several  parts 
of  other  wagons;  eight  sets  of  harness;  one 
iron  safe;  all  other  office  fixtures,  bams,  office 
buildings,  scales,  machinery,  machine  sheds, 
and  coal  and  wood  tools  and  implements  that 
were  then  (at  the  time  of  the  sale)  on  the 
premises  of  said  company;  the  good  w^  of  said 
company;  the  rights  of  said  company  in  and  to 
a  certain  lease  held  by  it  on  certain  premise? 
of  the  Macon,  Dublin  &  Savannah  Kailway 
Company,  expiring  on  December  15,  1917;  all 
the  coal  on  the  yard  of  said  company  at  thac 
time,  being  one  ton;  and  all  the  wood  on  tho 
yard  of  said  company  at  that  time,  being  6% 
cords.  The  agreed  statement  of  facts  contains 
the  following  statement:  "Negotiations  for  the 
sale  extended  over  the  period  from  February 
1  to  February  12,  1917.  An  agreement  as  sub- 
sequently consummated  was  reached  on  the  lat- 
ter date.  It  was  distinctly  agreed  that  no  coal 
nor  wood  was  included  in  the  sale,  and  none 
was  to  be  bought  by  the  defendants.  At  the 
time  there  was  no  coal  nor  wood  on  the  prem- 
ises. Daring  the  week  ending  February  17, 
1917,  after  the  terms  of  sale  had  been  agreed 
on,  a  carload  of  wood  came  in  from  a  custom- 
er. All  of  that  wood  was  sold  by  H.  C.  S.  Fin- 
lay  to  the  customers  and  trade  of  the  Macon 
Coal  &  Wood  Company,  except  6^  cords. 
This  remnant  was  on  the  yard  when  defendants 
took  charge,  and  they  agreed  to  take  the  same 
at  $18.75.  That  purchase  was  made  individual- 
ly and  separately  between  defendant  B.  B. 
Taylor  and  H.  C.  S.  Finlay,  as  individuals,  and 
payment  was  made  for  the  same  by  the  individ- 
ual chedc  of  said  B.  B.  Taylor.  The  Macon 
Coal  &  Wood  Company  dealt  only  in  coal  and 
wood.  On  February  19,  1917,  it  had  on  hand 
no  stock  of  merchandise  except  said  remnant 
of  wood.  In  the  course  of  trade  it  is  often  the 
case  that  as  much  as  6  and  even  as  much  as  15 
to  20  cords  of  wood  are  sold  to  one  customer 
at  a  time.  The  defendants,  since  taking  over 
the  operation  of  the  business,  have  frequent- 
ly sold  to  one  customer  upwards  of  10  cords 
of  wood  at  a  time;  as  in  addition  to  a  retail 
wood  business  the  Macon  Coal  &  Wood  Com- 
pany and  the  defendant  as  purchasers  of  the 
same  do  a  wholesale  business  in  the  way  of 
supplying  bakers,  iron  foundries,  brick  yards," 
etc.    Held: 

The  provisions  of  section  3226  et  seq..  Civil 
Code  1910,  pertaining  to  the  purchase  and  sale 
in  bulk  of  any  stock  of  goods,  wares,  and  mer- 
chandise, being  in  derogation  of  common  law. 
must  be  strictly  construed  (Cooney  v.  Sweat, 
133  Ga.  511,  66  S.  E.  257,  25  L.  R.  A.  [N.  S.] 
758;  Stovall  Co.  v.  Shepherd  Co.,  10  Ga.  App. 
498,  73  S.  B.  761);  and.  while  the  words 
"goods,  wares,  or  merchandise"  are  not  to  be 
taken  in  such  a  restricted  sense  as  to  exclude 
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the  usual  and  customary  accessories  used  in 
connection  with  a  business  to  which  they  are 
appropriate,  whenever  their  transfer  is  includ- 
ed in  the  sale  of  any  stock  of  ''goods,  wares 
or  merchandise'*  in  bulk  out  of  the  usual  or 
ordinary  course  of  the  business  or  trade  of  the 
▼endor,  so  as  to  include  substantially  the  entire 
business  (Parham  y.  Potts-Thompson  Co.,  127 
Ga.  303,  56  8.  £.  460),  still,  in  order  for  the 
provisions  of  the  Bulk  Sales  Law  to  have  appli- 
cation, there  must  be  an  intent  between  the 
parties  to  substantially  effect  a  sale  of  a  stock 
of  "goods,  wares,  or  merchandise";  and,  where 
such  is  not  the  case,  the  mere  sale  of  fixtures 
and  accessories  alone  would  not  bring  the 
transaction  within  the  scope  and  purview  of 
the  law  referred  to.  For  this  reason,  the  court 
did  not  err  in  rendering  Judgment  in  favor  of 
the  defendants. 

2L  FbAUDUUBNH    00NTXTAN0B8    ^=s»47— Ilf€I- 

dental    8alb    not    fbaudulbnt    withxr 

Bulk  Sales  Law. 
It  being  admitted  by  the  parties  to  this  case 
that  under  the  terms  of  the  sale  it  was  dis- 
tinctly agreed  that  no  wood  or  coal  was  in- 
cluded, the  mere  fact  that  pending  the  negotia- 
tions a  small  remnant  of  wood  amounting  to 
6%  cords  unexpectedly  came  into  the  hands 
of  the  vendor,  and  that  one  of  the  defendants, 
as  an  individual,  bought  and  paid  for  the  same 
with  his  personal  check,  would  not  necessitate 
a  different  application  of  the  rule,  the  trial 
judge  not  being  compelled  to  find  that  such  an 
ordinary  purchase  was  in  point  of  fact  a  fraud- 
ulent scheme  or  device  by  which  it  was  sought 
to  circumvent  the  operation  of  the  statute;  it 
further  not  appearing  that  the  sale  of  the  ac- 
cessories was  in  any  wise  conditioned  or  de- 
pendent upon  such  separate  and  independent 
purchase  of  the  remnant  of  wood. 

Error  from  Superior  Court,  Bibb  County; 
H.  A.  Mathews,  Judge. 

Suit  by  T.  B.  Martin,  trustee  In  bankrupt- 
cy of  the  Macon  Coal  &  Wood  Company, 
against  E.  Taylor,  Jr.,  and  others.  Judg- 
ment for  defendants  and  plaintiff  brings  er- 
ror.   Affirmed. 

Jno.  R  L.  Smith  and  Grady  C.  Harris, 
both  of  Macon,  for  plaintiff  in  error. 

Hall  &  Grlce,  of  Macon,  for  defendants  in 
error. 

JENEINS,  P.  J.    Judgment  affirmed. 

STEPHENS  and  SMITH,  JJ.,  concur. 


(24  Qa.  App.  542) 

JENKINS  T.  STATE.     (No.  10921.) 

(Oourt  of  Appeals  of  Georgia,  Division  No.  1. 

Dec.  9,  1919.) 

(ByUahiu  hy  the  Court,) 

1,  Intoxicating  liquors  ^=:»224~Infebenoe 
OF  intoxicating  pbopebties. 
"In  the  absence  of  evidence  to  the  contrary, 
it  may  be  inferred  that  a  liquor  called  for  and 


delivered  and  paid  for  as  whisky  is  whisky,  and 
therefore  an  intozicatinir  liquor.*'  Tompkins 
V.  State,  2  Ga.  App.  639,  58  S.  E.  1111;  Lewis 
V.  State,  6  Ga.  App.  779,  65  S.  E.  842. 

2.  Intoxicating  uquobs  «s=>223(2)  —  Evi- 

DBNCB  as  to  possession   OF  UQUOB  ADIHS- 
6IBLE. 

The  special  ground  of  the  motion  for  new 
trial  complains  that  the  court  erred  in  allowing 
in  evidence  the  following:  "I  found  some  whis- 
ky there  the  next  day.  It  was  not  in  her 
house.  It  was  In  a  car  at  the  house.  A  man 
named  Daniel  of  Eufaula  had  charge  of  the 
car."  This  evidence  was  objected  to  as  "ille- 
gal and  irrelevant."  The  court  did  not  err  in 
admitting  the  evidence,  as  this  was  a  circum- 
stance which  the  jury  would  be  authorized  to 
consider  in  connection  with  the  other  evidence 
in  determining  the  guilt  of  the  accused.  Oole 
V.  State,  120  Ga.  485,  48  S.  E.  156(1);  Craig 
V.  State,  9  Ga.  App.  233;  70  S.  E.  974(1). 

3.   SUFFICIENOT  OF  EVIDENCE. 

There  was  ample  evidence  to  support  the 
verdict,  which  has  the  approval  of  the  trial 
judge;  no  error  of  law  appears,  and  the  judg- 
ment is  affirmed. 

Error  from  City  Court  of  Dawson;  M.  C. 
Dawson,  Judge. 

Mandy  Jenkins  was  convicted  of  a  viola- 
tion of  the  prohibition  law,  and  she  brings 
error.    Affirmed. 

R.  B,  Marlin  and  Parks  &  Parks,  all  of 
Dawson,  for  plaintiff  in  error. 

W.  H.  Gurr,  SoL  Gen.,  of  Dawson,  for  the 
State. 

BLOODWORTH,  J.    Affirmed. 

I 

BROYLES,  0.  J.,  and  LUKB^  J.,  eoncar* 


(24  Ga.  App.  ei5> 

GUNN  V.  GLOBE  &  RUTGERS  FIRE  INS. 

CO.    (No.  10703.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2: 

Dec  le^  1919.) 

(BylXahu9  Jty  the  Court.) 

Insurance  ^==>425— Fbaudtti^nt  conversion 
bt  bailee  not  within  policy  aoainbt 
'*theft,  robbebt,  or  pilferage.?* 

Mrs.  Gunn  brought  suit  for  the  value  of 
an  automobile,  under  a  polioy  of  insurance  pro- 
tecting her  against  "theft,  robbery,  or  pilferage, 
excepting  by  any  person  or  persons  in  the  as- 
Bured's  household  or  in  the  assnrpd's  service 
or  employment,  whether  the  theft,  robbery,  or 
pilferage  occur  during  the  hours  of  such  serv- 
ice or  employment  or  nof  The  evidence  dis- 
closes that  the  plaintiff  had  been  induced  to 
purchase  the  car,  a  secondhand  one,  by  vir- 
tue of  the  representations  of  one  C.  R.  Miller, 
an  automobile  mechanic,  who  at  the  time  of 
the  purchase  was  a  lodger  of  the  plaintiff ;  that 
shortly  thereafter  the  car  got  out  of  order ;  that 
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the  plaintiff  stated  to  Miller,  who  in  the  mean- 
time had  removed  from  the  plaintiff's  residence, 
that  it  waa  '*ap  to  him  to  fix  it";  that  the 
car  was  turned  oyer  to  Miller  for  such  pur- 
pose under  the  statement  above  quoted,  and 
without  any  understanding  that  Miller  was 
to  receive  any  compensation  for  his  services  in 
repairing  it.  The  evidence  indicates  that,  after 
the  car  had  been  intrusted  to  Miller,  he  fraud- 
ulently converted  it  to  his  own  use.  Upon  these 
facts  being  made  to  appear,  the  trial  court 
granted  a  nonsuit.  Held,  under  the  terms  of 
euch  a  policy  written  to  indemnify  an  owner 
Against  loss  by  "theft,  robbery,  or  pilferage," 
the  usual  and  ordinary  meaning  of  these  words, 
involving  the  wrongful  and  fraudulent  taking 
And  carrying  away  of  the  article  stolen,  should 
have  application,  and  the  reasonable  intention 
of  the  contract  diould  not  be  extended  to  cover 
the  fraudulent  conversion  by  a  bailee  of  the 
property  so  intrusted.  The  true  and  manifest 
intent  and  spirit  of  the  contract  should  not  be 
■BO  technically  construed  as  to  require  that  It 
partalce  of  the  nature  of  a  blanket  fidelity  bond 
guaranteeing  the  integrity  of  all  such  persons 
as  may  be  intrusted  by  the  owner  with  the  pos- 
•session  and  control  of  the  article  covered  by 
the  policy  of  insurance.  See  Hartford  Fire 
Ina.  Co.  ▼.  Wimbish,  12  Ga.  App.  712,  78  S. 
E.  265;  Delaficld  v.  London  &  Lancashire 
Fire  Ins.  Co.,  177  App.  Div.  477,  164  N.  T. 
£upp.  221;  Valley  Mercantile  Co.  v.  St.  Paul 
Fire  &  Marine  Ins.  Co.,  40  Mont  430,  148 
Pac  559,  L.  R.  A.  1915B,  827,  Ann.  Cas. 
1916A,  1126;  People  v.  Cruger,  102  N.  Y. 
^10,  7  N.  B.  655,  66  Am.  Rep.  830;  Stuht  t. 
Maryland  Motor  Oar  Ina.  Co.,  90  Wash.  676^ 
156  Pac.  667. 

Error  from  Superior  Court,  Fulton  Cotm- 
ij;    Geo.  L.  Bell,  Judge. 

Actlcm  by  L.  B.  Gunn  against  the  Globe 
A  Rutgers  Fire  Insurance  Company.  Judg- 
ment for  defendant,  and  plaintiff  brings  er- 
ror.   Affirmed. 

B.  M.  ft  G.  F.  Mitchell,  of  Atlanta,  for 
plaintiff  in  error. 

Smith,  Hammond  ft  Smith,  of  Atlanta,  for 
defendant  In  error. 

JENKINS,  P.  J.     Judgment  affirmed. 

STEPHENS  and  SMITH,  J  J.«  concur. 


(24  Ga.  App.  689) 

DYER  T.  BLACK.    (No.  10834.) 

•(Court  of  Appeals  of  Georgia,  Division  No.  1. 

Dec.  12,  1910.) 

(SyUahUM  hy  ih^  Court.) 

Afpsal  and  erbob  ^=91005(3)  —  Appbovsd 
vebdiot  on  conflictinq  evidbncs  not  di8- 

TUBBED. 

This  case  is  here  upon  the  sole  assignment 
of  error  that  the  verdict  is  without  evidence 
to  support  it.    The  evidence,  though  conflicting. 


supports  the  verdict*  and,  the  Judge  who  tried 
the  case  having  approved  the  verdict,  this  court 
cannot  reverse  the  judgment  overruling  the 
motion  for  a  new  triaL 

■ 

Error  from  Superior  Court,  Carroll  Coun- 
ty;  J.  B.  Terrell,  Judge. 

Proceedings  between  C.  H.  Dyer  and 
James  Black.  Judgment  for  Black,  a  new 
trial  was  denied,  and  Dyer  brings  error. 
Affirimed. 

Boykin  ft  Boykin,  of  Carrollton,  for  idain- 
tlff  in  error. 

H.  C.  Strickland  and  Emmett  Smith,  both 
of  Carrollton,  for  defendant  in  error. 

LUKE,  J.    Judgment  affirmed. 

BBOYLES,  0.  J.,  and  BLCODWOBTH,  J., 
concur; 


(24  Oa.  App.  830) 
BIRBONGHAH  PAPER   CO.  T.  HOLDEB. 

(Na  10403.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

Dec.  28,  1019.) 

(Bylldbue  by  the  OomrL) 
1.  Sales  ^s»411  —  Petitiok  in  actxov  by 

BUTEB  fob  FAILUBE  TO  DBLIYEB  GOODS  SOLD 
STATinO  BINDING  CONTBACT. 

The  Valdosta  Paper  Company  on  September 
18,  1916,  inquired  by  wire  of  the  Birmingham 
Paper  Company  its  beat  price  for  "King 
George"  paper,  f.  a  b.  Hartsrille.  Beply  vas 
made  on  that  date  by  the  Birmingham  Paper 
Company  that  the  best  price  on  *'King  George'* 
paper  was  **fiTe  seventy  five  mill."  Thereupon 
and  on  the  same  day  the  Valdosta  Paper  Com- 
pany addressed  to  the  Birmingham  Paper  Com- 
pany a  letter  saying,  "In  accordance  with  your 
wire  of  this  date  you  may  enter  our  6rd»  for" 
160  rolls  of  "King  George"  paper  at  5%.  On 
the  game  date  the  Birmingham  Paper  Company 
wrote  to  the  Valdosta  Paper  Company  aa  fol- 
lows: "We  wired  you  this  morning  prioe  of 
5%  per  pound  on  'King  George'  f.  o.  b.  milL 
As  we  wrote  you  on  August  28th,  the  mill  is 
considerably  behind,  and  It  would  be  possibly  60 
days  before  we  could  make  shipment,  should 
you  send  us  your  order.  Prices  continue  to  go 
higher.'*  On  September  20,  1916,  the  Valdosta 
Paper  Company  acknowledged  receipt  of  the 
above  letter  and  stated  that,  if  It  would  be  60 
days  before  shipment  could  be  made^  the  same 
would  be  satisfactory,  and  at  the  same  time 
ordered  160  rolls  more  of  the  same  grade  of 
paper.  The  Birmingham  Paper  Company 
agreed  to  ship  each  of  the  orders,  stating  that 
it  would  ship  "as  soon  as  possible.'*  HM^  the 
petition,  which  set  out  the  above  facta,  alleged 
a  valid  and  binding  contract,  and  was  sufficient 
to  withstand  a  general  demurrer,  since  it  not 
only  showed  that  the  offer  of  the  seller  was  ac- 
cepted by  the  purchaser  unequivocally,  uncon- 
ditionally, and  without  variance,  but  also  show- 
ed a  mutual  assent  of  the  parties  to  the  same 
thing  in  the  same  sense. 
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2.  Sales  ^=s»1(4>-Ckbtaintt  or  ma  fob  db- 
livebt;   "as  soon  as  possible." 

The  time  agreed  upon  for  the  delivery  of 
the  paper  was  not  ao  vague  and  indefinite  as 
to  render  the  entire  contract  unenforceable, 
since  the  correspondence  between  the  parties 
showed  that  the  seller  stated  in  one  place  that 
it  would  be  60  days  before  shipment  could  be 
made,  and  in  another  place  stated  shipment 
would  be  made  as  soon  as  possible.  The  term 
*'as  soon  as  possible"  means  within  a  reason- 
able time,  the  circumstances  of  the  case  con- 
sidered. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  As  Soon 
as  Possible.] 

8.  Sales  4t=s»l(3)~CoNTBAOT  to  bell  goods 

WITH    OUSTOMABT   SIXTT   DATS*   CBEDTT   BUV- 
FICIBNTLT  DEFINITE  AS  TO  PAYUENT. 


Although  in  the  contract 
agreed  upon  as  to  whether  the 
for  cash  or  on  credit,  this  fact 
the  contract  unenforceable,  as 
leged,  in  addition  to  the  facts 
that  the  paper  was  purchased 
to  a  general  custom,  wherdn 
was  allowed. 


no  terms  were 

paper  was  sold 
did  not  render 

the  petition  al- 
already  stated, 
with  reference 

00  days'  credit 


4.  OVEBBXJLINO  or  GBNBBAL  DBVOBBEB. 

The  court,  therefore,  did  not  err  in  over- 
ruling the  general  demurrer. 

5.  EviDENCB  ^=s»568(4)  —  Sales  ^s>418(2)~ 
Tbial  «=>141(1)— Daxaoes  fob  bbbaoh  of 
contbact;  opinion  eyidence. 

The  measure  of  damages  in  this  case  was  the 
difference  in  the  price  at  which  the  paper  was 
sold  and  its  market  value  at  the  time  and  place 
it  should  have  been  delivered;  and  on  the 
trial,  the  only  evidence  submitted  as  to  the 
market  value  of  the  property  involved  being  that 
of  the  plaintiff,  which  was  in  the  nature  of 
opinion  evidence  merely  (Civ.  Code  1910,  I 
6875;  Finleyson  v.  International  Harvester 
Co.,  188  6a.  247,  75  S.  B.  108  [2]),  the  court 
erred  in  directing  a  verdict  for  the  plaintiff  on 
this  issue.  The  amount  of  damage,  if  any,  to 
the  plaintiff,  was  purely  a  jury  question.  "The 
question '  as  to  the  value  of  an  artide  is  pe- 
culiarly for  the  jury.  Jurors  are  not  absolute- 
ly bound  to  accept  as  correct  the  opinion  or 
estimate  of  a  witness  as  to  the  value  of  prop- 
erty, although  such  testimony  may  be  uncon- 
tradicted, but  have  the  right  to  consider  the 
nature  of  the  property  involved,  together  with 
any  other  fact  and  attendant  circumstance 
throwing  light  upon  the  question  properly  with- 
in their  knowledge,  and  they  may  by  their  ver- 
dict place  a  lower  value  upon  the  property 
than  that  stated  by  the  opinions  or  estimates 
given  in  evidence."  Ga.  Northern  Ry.  Co.  v. 
Battie,  22  Oa.  App.  665,  97  S.  B.  04. 

6.  Otheb  obounds  of  motion  fob  new  tbiai.. 

^e  other  grounds  of  the  amendment  to  the 
motion  for  a  new  trial' are  without  substantial 
merit,  and  the  case  is  reversed  solely  for  the 
reasons  given  in  the  preceding  note. 

Error  from  City  Court  of  Valdosta ;  J.  G. 
Cranford,  Judge.  1 


Action  by  W.  L.  Holder  against  the  Birm- 
ingham Paper  Company.  General  demurrer 
to  petition  overruled,  verdict  and  judgment 
for  plaintiff,  motion  for  new  trial  denied,  and 
defendant  brings  error.    Reversed. 

Dan  R.  Brace,  of  Valdosta,  for  plaintiff  in 
error. 

Patterson  &  Copeland,  of  Valdosta,  for  de- 
fendant in  error. 

SMITH,  J.    Judgment  reversed. 

JENKINS,  P.  J.,  and  STEPHENS,  J.,  oon- 
cur. 


(M  Ga.  App.  633) 
DODGE  BROS.  v.  HART.    (No.  10440.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

Dec.  23,  19191 

(ByUdbus  hy  the  Court.) 

!•  Oyebbulzho  of  osnxbajl  deicubbebs  to 
petition. 
The  petition  as  amended  set  out  a  cause  of 
action,  and  there  was  no  error  in  overruling  the 
general  demurrer.  The  several  special  demur- 
rers are  not  passed  upon,  inasmuch  as  they  are 
not  insisted  upon  in  brief  of.  counsel  for  the 
plaintiff  la  error. 

2.  Sauss   «=»7— Constbuction   or  oontbagt 

AS  A  DEALEB'S  AOBEEMENT,  AND  NOT  ONE  OF 
BABGAIN  AND  BALE. 

The  contract  attached  to  the  petition  in  this 
case  does  not  constitute  a  contract  of  bargain 
and  sale,  but  is  what  is  known  as  a  dealer's' 
agreement,  wherein  the  manufacturer  of  the 
Dodge  automobile  entered  into  a  contract  with 
R.  H.  Hart,  granting  to  him  the  privttege  of 
selling  at  a  price  fixed  by  the  terms  of  the  oou' 
tract,  within  a  certain  named  territory,  and  for 
a  specified  time,  as  many  as  60  Dodge  cars,  and 
for  each  car  shipped  to  him  he .  was  to  pay  an 
agreed  price  and  a  draft  attached  to  the  bill  of 
lading  was  to  be  drawn  on  him  by  Dodge  Bros. 
It  was  further  agreed  in  the  contract  that  ei- 
ther party  might  cancel  the  same  on  giving  15 
days'  notioe.  By  letters  exchanged  between 
the  parties  after  the  execution  of  the  contract, 
the  terms  of  the  agreement  were  modifi^  and 
changed  to  such  an  extent  that  Hart  was  not 
required  to  order  in  any  on6  month  or  within 
any  designated  time  the  number  of  cars  specified 
in  the  sdiedule  named  in  the  contract,  but 
was  to  ha^w  the  right  to  order  cars  when  needed 
for  sale.  In  these  letters  it  was  also  agreed 
that  Dodge  Bros,  were  to  ship  cars  in  accord- 
ance with  orders  as  they  came  from  Hart,  and 
not  in  compliance  with  the  schedule  contained 
in  the  contract  These  letters  so  modified  and 
changed  the  contract  that  Dodge  Bros,  were 
only  bound  to  ship  Hart  the  cars  ordered  by 
him  when  accepted  by  them;  and  therefore,  in 
a  suit  by  Hart  against  Dodge  Bros,  for  a  breach 
of  this  contract,  he  would  be  entitled  to  recover 
only  the  difference  between  the  contract  price 
and  the  price  at  which  he  was  to  sell  such  cars 
as  had  been  ordered  by  him  and  accepted  by 
Dodge  Bros. 
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3.  Tbial  ^=>252(20)  —  Abstbact  instruc- 
tions ON  DAMAGES  FOB  BBEAOH  Or  CONTRACT 

ERROR. 

It  IS  contended  that  the  court  erred  in 
charging  the  jury  as  set  out  in  the  first  and  sec- 
ond grounds  of  the  amendment  to  the  motion  for 
a  new  trial.  These  excerpts  from  the  charge  of 
the  court  are  as  follows:  "Remote  or  conse- 
quential damages  are  not  allowed  whenever  they 
cannot  be  traced  solely  to  the  breach  of  the  con- 
tract, or  unless  they  are  capable  of  exact  com- 
putation, such  as  the  profits  which  are  the  im- 
mediate fruits  of  the  contract,  and  are  independ- 
ent of  any  collateral  enterprise  entered  into  in 
contemplation  of  the  contract."  ''Damages  re- 
coverable for  a  breach  of  contract  are  such  as 
arise  naturally  and  according  to  the  usual  course 
of  things  from  such  breach,  and  such  as  the  par- 
ties contemplated,  when  the  contract  was  made, 
as  the  probable  result  of  its  breach."  The  prin- 
ciples embodied  in  these  excerpts,  while  correct 
abstract  statements  of  the  law  on  the  subject 
of  damages,  were  not  applicable  to  the  facts  in 
this  case,  and  therefore  the  court  erred  in  so 
charging. 

4.  Error  in  instructions. 

Under  the  ruling  in  paragraph  2  above  the 
court  erred  in  charging  the  jury  as  set  out  in 
the  third  and  fourth  grounds  of  the  amendment 
to  the  motion  for  a  new  trial.  The  excerpts 
complained  on  these  grounds  are  as  follows: 
"By  the  contract  in  question  in  this  case  the 
plaintiff  agreed  to  purchase  50  motorcars  and 
the  defendant  agreed  to  sell  50  cars.  The  con- 
tract specified  the  months  during  which  ship- 
ment of  such  cars  were  to  be  made  by  the  de- 
fendant to  the  plaintiff,  and  that  the  plaintiff 
was  to  accept  and  pay  for  such  cars  as  ship- 
ped. The  contract  is,  therefore,  a  contract  of 
bargain  and  sale.  Under  such  contract  it  was 
the  duty  of  the  defendant  to  make  the  shipments 
as  provided  for  in  the  contract,  imless  it  was 
relieved  from  doing  so  by  some  act  of  the  plain- 
tiff." "If  you  believe  there  has  been  a  breach 
of  the  contract  by  the  defendant  by  reason  of 
the  failure  of  the  defendant  to  ship  any  of  the 
cars  which  it  agreed  to  ship,  which  failure  was 
not  brought  about  by  any  failure  of  the  plain- 
tiff, then  the  plaintiff  would  be  entitled  to  re- 
cover damages  of  the  defendant  for  such  breach, 
and  the  measure  of  such  damages  would  be  the 
difference  between  what  the  plaintiff  would,  un- 
der the  terms  of  the  contract,  have  had  to  pay 
for  such  cars,  and  the  market  value  of  such  cars 
as  the  plaintiff  was  prevented  from  reselling 
in  the  territory  embraced  in  the  contract." 

fk  Daicaqes  ^=»228— 'Principal  and  aobnt 
^=»41— Breach  of  dealer's  contract  to 
sell    automobiles;     excessive    damages 

CURED  BY  remittitur. 

The  charge  that,  **it  you  find  that  there  had 
been  a  breach  of  the  contract,  and  the  plaintiff 
is  entitled  to  damages,  you  will  also  find  interest 
from  the  date  of  the  termination  of  the  contract, 
or  the  breach  of  the  contract  at  the  rate  of  7  per 
cent  per  annum,"  was  error,  but  this  error  was 


cured  by  the  court,  as  he  ordered  the  plaintiff  to 
write  off  the  interest  found  by  the  jury.  If  in- 
terest was  recoverable  at  all  under  the  rulings 
hereinbefore  set  out,  it  was  a  matter  for  de- 
termination by  the  jury,  and,  if  allowed,  would 
be  only  legal  interest  from  the  breach  of  the 
contract  caused  by  the  plaintiff  in  error's  refusal 
to  ship  car^  upon  the  orders  of  the  defendant  in 
error  after  acceptance  of  such  orders  and  within 
a  reasonable  time  for  shipment.  All  these  mat* 
ters  were  for  the  jury. 

6.  Trial   ^=»253(5)— Requested  ghabqs  io« 
norino  issx7e  properly  refused. 

It  was  not  error  for  the  court  to  refuse  the 
request  to  charge  set  out  in  the  tenth  ground 
of  the  amendment  to  the  motion  for  a  new  triaL 
This  request  to  charge  is  not  complete  in  itself, 
as  it  fails  to  include  one  of  the  contentions  ot 
the  plaintiff,  to  wit,  that  the  defendant,  notwith- 
standing the  letters  of  January  11  and  12,  1915, 
did  accept  orders  for  cars  and  failed  to  ship 
them. 

7.  Principal  and  agent   ^=»41  —  Applica. 

BILITY    of    CHARGE   IN   ACTION   FOR   BREACH. 

The  court  erred,  under  the  pleadings  and  the 
evidence,  in  refusing  the  request  to  charge  as  set 
out  in  the  eleventh  ground  of  the  amendment  to 
the  motion  for  a  new  trial  (this  proposition  not 
having  been  covered  by  the  charge  given):  "I 
charge  you  that  when  the  plaintiff  sent  to  the 
defendant  the  letters  of  January  llth  and  12tfa, 
instructing  the  defendant  to  ship  no  cars  until 
advised,  Uiat  these  letters  operated  to  cancel 
the  schedule  of  cars  set  forth  in  the  dealer's 
agreement,  and  that  the  defendant  was  not 
therefore  bound  to  make  additional  shipments, 
unless  it  accepted  such  additional  orders  a> 
plaintiff  gave  defendant" 

(a)  This  is  also  true  of  the  written  requests 
to  charge  contained  in  the  twelfth,  thirteenth, 
and  fifteenth  groimds  of  the  amendment  to  the 
motion  for  a  new  trial. 

8.  Charges  not  requiring  new  trial. 

The  instructions  set  out  in  the  fifth,  sixths 
seventh,  ninth,  and  fourteenth  grounds  of  the 
amendment  to  the  motion  for  a  new  trial,  though 
in  some  particulars  not  altogether  accurate,  do 
not  require  a  reversaL 

Brror  from  Superior  CJoort,  Fulton  Conn- 
ty ;  Geo.  L.  Bell,  Judge. 

Action  by  R.  H.  Hart  against  Dodge  Bros. 
Judgm^it  for  plaintiff,  and  defendants  biinff 
error.   Reversed. 

McGregor  &  Bloomer,  of  Detroit,  Mich^ 
and  King  &  Spalding,  of  Atlanta,  for  plaintiff 
in  error. 

Madison  Richardson  and  Bryan  A  Middle- 
brooks,  all  of  Atlanta,  for  defendant  in  error. 

SMITH,  J.    Judgment  reversed. 

JENKINS,  P.  J.,  and  STEPHENS^  J.,  con- 
cur. 
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dde  whether  the  excerpt  from  the  charge  of  the 
court  upon  the  law  of  murder,  excepted  to,  was 
inaccurate. 


(Court  of  Appeals  of  Gkorgia,  Divifdon  No.  2. 

Dec.  23,  1919.) 

(Sfllahut  hy  the  Court.) 

Certiobabi  ^=»70(8)— Afpelultb  ootjbt  wiix 
not  distub^  ovebbulino  of  wbtt  on  a 
fact  i88ub  sufposted  by  boms  eyidenck. 

Thia  caae  was  brought  by  the  plaintiff  in 
the  justice's  court  against  the  railroad  com- 
pany, charging  defendant  with  negligently  kill- 
ing plaintiff's  hog  by  running  against  it  with  a 
car  while  the  hog  was  upon  the  defendant's 
railroad  track.  In  addition  to  the  presump- 
tion, there  was  some  evidence  from  which  the 
jury  could  infer  negligence  on  the  part  of  the 
defendant.  The  errors  complained  of  in  the 
petition  for  certiorari  being  contained  only  in 
the  general  grounds,  and  the  judge  of  the  supe- 
rior court  having  overruled  the  same,  this  judg- 
ment will  not  be  disturbed.  A«  B.  &  A..  Ry. 
Co.  ▼•  "Poncell,  22  Qa.  App.  713,  97  S.  £.  103. 

Error  from  Superior  Coiirt,  Walker  Coun- 
ty;  Moees  Wright,  Judge. 

Action  in  justice  court  by  D.  T.  Payne 
against  the  (Central  of  Georgia  Railway  Com- 
pany. Judgment  for  plaintiff,  certiorari  over- 
ruled, and  defendant  brings  error.    Affirmed. 

Roeser  ft  Shaw,  of  La  Fayette,  for  plain- 
tifl  in  error. 

Henry  &  Jackson,  of  La  Fayette,  for  de- 
fendant in  error. 

STEPHSa^S,  J.    Judgment  affirmed. 

JENKINS,  P.  J.,  and  SMITH,  J.,  concur. 


(24  Ga.  App.  544) 

BUSH   V.    STATE.     (No.   10982.) 

(Cfoort  of  Appeals  of  Qeorgia*  Division  No.  1. 

Dec.  9,  1919.) 

(Byllabu9  hp  the  Court.) 

1.  Denial  of  motion  fob  new  tbial. 

Under  the  facts  of  the  case,  the  excerpt 
from  the  charge  of  the  court,  excepted  to  in 
the  first  special  ground  of  the  motion  for  a 
new  trial,  contains  no  reversible  error. 

2.  CBnaNAi.  LAW  «s>828,  829(6)— Failube  to 

IN8TBUCT    NOT    EBBOB    IN    ABSENOB    OF    BE- 
QUEST. 

In  the  absence  of  a  timely  and  appropriate 
written  request,  the  judge  did  not  err  in  fail- 
ing to  charge  section  73  of  the  Penal  Code  of 
1910;  he  having  fully  instructed  the  jury  upon 
the  law  of  justifiable  homicide,  including  the 
doctrine  of  reasonable  fears. 

3.  HoiaciDE   ^=»340(4)   —   Mxjbdeb  ohabge 

HABMLESS,   WHEBE   VEBDICT  IB  HANSLAUQH- 
•••EB. 

The  jury  having  returned  a  verdict  of  vol- 
untary manslaughter,  it  is  unnecessary  to  de- 


4.  Evidence  authobizino  oxiABaE  of  yolitn- 
tabt  icanslaughteb. 
The  charge  upon  the  law  of  voluntary  man- 
slaughter, including  the  theory  of  a  mutual  in- 
tent to  fight,  was  authorized  by  the  evidence. 

6.  Cbivinal     law      ^s»1064(7)  —  Special 

GBOUND  FOB  NEW  TBIAL  TOO  INCOMPLETE  FOB 
00N8IDEBATI0N. 

The  fifth  special  ground  of  the  motion  for 
a  new  trial  complains  of  the  following  excerpt 
from  the  charge  of  the  court:  "Should  you  be- 
lieve, at  the  time  of  the  altercation  between  the 
deceased  and  the  defendant  that  led  up  to,  or 
terminated  in  the  death  of  the  deceased,  that  the 
defendant  was  armed  with  a  gun."  The  iso- 
lated fragment  of  a  sentence  from  the  charge 
of  the  court  is  too  incomplete  to  be  considered. 

6.  SiTFFICIENCT    OF    GBOUND    OF    MOTION    FOB 
NEW  TBIAL. 

The  remaining  special  ground  of  the  motion 
for  a  new  trial  is  too  general  and  indefinite  to 
raise  any  question  for  the  consideration  of  this 
court 

7.  SUFFICIENOT  OF  EVIDENCE. 

The  verdict  was  authorised  by  the  evidence, 
and  the  court  did  not  err  in  refusing  to  grant 
a  new  triaL 

Error  from  Superior  Court,  Terrell  (coun- 
ty;  W.  C.  Worrill,  Judge. 

Rogers  Bush  was  convicted  of  voluntary 
manslaughter,  his  motion  for  new  trial  was 
denied,  and  he  brings  error.    Affirmed. 

B.  B.  Jones,  of  Dawson,  for  plaintiff  in  er- 
ror. 

B.  T.  C^tellow,  SoL  G^en.,  of  Chithbert,  and 
B.  B.  Arnold,  of  Atlanta,  for  the  State. 

BROYLES,  C.  J.    Judgment  affirmed. 

LUKE  and  BLOOD  WORTH,  JJ.,  concur. 


(24  Oa.  App.  533) 
BELL  V.  STATE.     (No.  10712.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

Dec.  0,  1919.) 

(SyllahuM  hy  the  Court.) 

1.  Denial  of  motion  to  dismiss  bill  of  ez- 

OBFTIONS. 

There  is  no  merit  in  the  motion  of  the 
state's  attorney  to  dismiss  the  bill  of  exceptions, 
and  it  is  accordingly  denied. 

2.  Cbiminal  law  ^=»99&— Judgment  should 

BE    VACATED    WHEBE    ENTEBED    ON    PLEA    OF 
GUILTY  MADE  UNDEB  MISAPPBEHBNSION. 

After  a  plea  of  guilty  has  been  entered,  and 
judgment  and  sentence  pronounced,  in  a  crim- 
inal case,  and  the  defendant  at  the  same  term 
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of  court  files  a  written  petition  in  which  he 
asks  that  the  jadgment  and  sentence  be  va- 
cated, and  that  he  be  allowed  to  withdraw  his 
plea  of  guilty  and  to  enter  a  plea  of  not  guilty, 
on  the  grounds  that  he  entered  his  plea  of  guil- 
ty under  a  misapprehension  of  the  facts  of  the 
case,  and  that  he  is  really  not  guilty  of  the 
offense  to  which  he  pleaded  guilty,  and  where 
the  facts  stated  in  his  petition  sustain  these  al- 
legations, it  is  error  for  the  trial  judge  to  dis- 
miss the  petition  on  general  demurrer. 

Error  from  CSty  Court  of  Amerlcus;  W. 
M.  Harper,  Judge. 

Proceedings  by  the  State  against  Lonnie 
Bell,  in  which  Bell  pleaded  guilty,  and  on 
which  plea  Judgment  and  sentence  were  pro- 
nounced. Petition  by  defendant  to  vacate 
Judgment,  withdraw  plea  of  guilty  and  to  en- 
ter a  plea  of  not  guilty  dismissed,  and  de- 
fendant brings  error.    Reversed. 

Hizon  ft  Pace,  of  Amerlcus,  for  plaintiiC 
in  error. 
Zach  Ohilders,  of  Amerlcus,  for  the  State. 

BBOYIiES,  0.  J.    Judgment  reversed. 

LUKE  and  BLOODWOBTH,  JJ.,  concur. 


(24  Ga.  App.  813) 

BANK  OF  LA  FATETTB  v.  PHIPPS  et  aL 

(No.  106d9.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

Dec.  16,  1919.) 

(SyUahus  hy  the  Court.) 

1.  Bankbxtptot    ^=s>436(1)  —  Liabiutt    on 
note  dxtlt  sghjbdulkd  in  bankbuptgt  dib- 

CHABQED. 

The  Bank  of  La  Fayette,  Ga.,  brought  an 
action  against  B.  F.  Phipps  and  his  mother, 
Mrs.  Anna  Phipps,  upon  certain  promissory 
notes  signed  by  them  apparently  as  joint  mak- 
ers. Both  of  the  defendants  admitted  the  ex- 
ecution of  the  notes,  but  E.  F.  Phipps  inter- 
posed a  plea  setting  up  as  a  defense  his  dis- 
charge in  bankruptcy,  and  Mrs.  Anna  Phipps 
«et  up  as  a  defense  that  she  signed  the  notes 
merely  as  surety  for  her  son;  that,  being  a 
feme  covert,  she  could  not  legally  become  sure- 
ty, and  that  for  this  reason  she  was  not  bound 
for  the  payment  of  the  notes  sued  on ;  that  the 
plaintiff  charged  a  usurious  rate  of  interest  on 
the  notes,  having  collected  8  per  cent,  interest 
in  advance,  and  the  notes  having  contained  a 
waiver  of  homestead,  her  risk  as  surety  was 
thereby  increased,  and  she  was  for  this  reason 
discharged  from  any  liability  as  surety  on  the 
notes.  Upon  the  trial  of  the  case  the  defendant 
E.  F.  Phipps  introduced  in  evidence  a  certified 
copy  of  his  discharge  in  bankruptcy,  and  the 
trial  court  in  the  charge  to  the  jury  directed 
a  verdict  in  his  favor.  The  evidence  in  behalf 
of  the  defendant  Mrs.  Anna  Phipps  tended  to 


establish  her  plea  as  made,  while  that  in  behalf 
of  the  plaintiff  tended  to  show  that  she  not 
only  received  a  j)art  of  the  consideration  of 
the  notes,  but  that  the  advance  was  actually 
made  partly  upon  her  credit,  to  her  and  for  her, 
and  that  she  was  therefore  not  merely  a  sure- 
ty, but  a  joint  obligor  with  her  son.  The  jury 
returned  a  verdict  for  the  defendants,  the  plain- 
tiff made  a  motion  for  a  new  trial,  and  to  the 
judgment  overruling  the  motion  the  plaintiff 
excepts.  Sdd,  it  being  shown  by  the  evidence 
that  the  indebtedness  sued  on,  which  was  prova- 
ble in  bankruptcy,  was  in  existence  at  the  time 
one  of  the  defendants  filed  a  petition  in  bank- 
ruptcy, and  this  defendant  having  introduced 
in  evidence  a  certified  copy  of  his  discharge  in 
bankruptcy,  the  trial  court  did  not  err  in  di- 
recting a  verdict  in  his  favor;  there  being  no 
insistence  upon  the  part  of  the  plaintiff  that 
it  did  not  have  notice  or  actual  knowledge  of 
the  proceedings  in  bankruptcy,  or  that  the  debt 
and  the  name  of  the  creditor  were  not  duly 
scheduled.  Beck  ft  Gregg  Hardware  Go.  v. 
Crum,  127  Qa.  W,  66  S.  E.  242;  Travis  v. 
Sams,  23  Ga.  App.  713,  99  S.  E.  239  (2); 
Kreitlein  v.  Ferger,  238  U.  S.  21,  35  Sup.  Ct. 
685,  59  L.  Ed.  1184.  The  second  special  ground 
of  the  motion  for  a  new  trial  Ib  therefore  with- 
out merit 

2.  Tbzal  «=s>259(1),  296(2)— Contentions  of 
parties  injbt  be  given  to  jtjby  begabdij£s8 
of  bequest. 

It  is  the  duty  of  the  trial  judge,  without 
any  written  request,  to  state  to  the  jury  with 
equal  fullness,  and  fairly  to  eadi  side,  the  con- 
tentions of  both  parties,  and  in  doing  so  no 
material  contention  of  either  party  should  be 
omitted.  Cochran  v.  Jones,  85  Ga.  678,  682. 
11  S.  E.  811 ;  Wheldiel  v.  Gainesville  By.  Co.. 
116  Ga.  481,  42  S.  E.  776(3);  Seaboard  Air 
Line  By.  v.  Sikes,  4  Qa.  App.  7  (6),  12,  60  S. 
E.  868;  Georgia  Brokerage  Co.  v.  Frader,  11 
Ga.  App.  498,  75  S.  E.  827.  Thus,  where  to 
a  suit  on  a  promissory  note  the  defendant,  a 
married  woman,  admits  a  prima  facie  case,  bat 
interposes  such  a  plea  as  the  one  entered  by 
the  defendant  In  this  case,  "the  plaintiff  is  not 
required  to  file  a  replicadon  in  order  to  con- 
test the  justice  of  the  plea.  In  charging  the 
jury  upon  the  issues  involved  on  the  trial  of 
such  a  case,  it  is  the  duty  of  the  presiding 
judge  to  submit  to  the  Jury  the  contentioDs  of 
the  plaintiff  in  reply  to  such  plea,  taking  such 
contentions  from  the  evidence.*'  Parker  v.  Par- 
rish,  18  Ga.  App.  258,  89  S.  B.  881.  The 
trial  judge,  in  charging  upon  the  contentions  of 
the  parties,  stated  fully  those  of  the  defendant 
Mrs.  Phipps  as  set  up  in  her  plea,  but  failed 
to  state  the  contrary  contention  of  the  plain- 
tiff, which  was  to  the  effect  that  this  defend- 
ant had  participated  in  the  procurement  of  the 
loan  as  a  credit  extended  in  part  to  and  for 
herself.  While,  later  on,  instructions  were 
given  for  the  purpose  of  drawing  the  legal  dis- 
tinction between  a  principal  and  a  surety,  and 
the  difference  in  the  legal  effect  of  such  con- 
tracts when  entered  upon  by  a  married  woman, 
still  it  is  one  thing  to  state  what  a  party  con- 
tends, and  another  and  a  very  different  thing  to 
state  the  law  applicable  to  such  contention. 
Atlanta  Bailway  Co.  v.  Gardner,  122  Ga.  82, 
93,  49  S.  E.  818. 
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8.  BZZXS  AND  NOTES  ^S»121— WHSTHXB  LIA- 
BILITY IB  THAT  or  JOINT  FBINCIPAL  OB 
8UBBTT  A  QUESTION  OF  FAOT. 

The  fifth  special  groond  of  the  motion  for  s 
new  trial  assigxis  error  upon  the  following  ex* 
«erpt  from  the  charge  of  the  court:  "But  the 
distinction  is  simply  this:  Whether  or  not  she 
[the  defendant]  meant  originally  to  borrow  the 
money  herself,  to  obtain  the  money,  or  to  get 
consideration  out  of  the  loan,  or  whether  she 
meant  merely  to  go  surety  for  her  son,  in  order 
to  extend  to  him  a  credit  or  obligation  upon  the 
part  of  the  bank  in  order  to  aid  him  in  his 
financial  difficulties,  if  he  had  financial  difficul- 
ties, so,  if  in  that  way  she  became  surety,  she 
would  not  be  bound  at  all;  but  if  it  was  an 
original  undertaking  on  her  part,  she  would  be 
bound.*'  Held,  whether  the  relationship  of  a 
promisor  to  his  or  her  payee  is  that  of  joint 
principal  or  that  of  surety  is  a  question  to 
oe  determined  by  the  facts,  and  is  not  to  be 
ITOvemed  by  the  opinion  that  either  of  the  par- 
ties to  the  contract  might  have  entertained. 
Dackett  v.  Martin,  23  Oa.  App.  630,  99  S. 
E.  151  (3).  Thus  the  charge  of  the  court  mak- 
ing the  undisclosed  intention  and  private  \mder- 
standing  of  the  defendant  the  criterion  by 
which  the  jury  were  to  determine  her  relation- 
ship to  the  notes  was  not  a  correct  statement 
oi  the  rule.  Third  National  Bank  ▼•  Poe,  6 
<3ktu  App.  118,  62  S.  E.  826. 

4.  Ebronbous  chabge. 

While  the  excerpt  from  the  charge  com- 
plained of  in  the  sixth  special  ground  of  the 
motion  for  a  new  trial  is  not  of  itself  an  en- 
tirely accurate  statement  of  the  law,  yet,  when 
-considered  In  connection  with  the  entire  charge, 
it  is  not  such  error  as  would  of  itself  require 
the  grant  of  a  new  trial. 

^.  USUBT  «=»7— LlABILITT  ON  INTKBB8T  NOTE 
UBUBIOUB  IN  PABT. 

There  was  a  note  for  $36,  which  was  given 
-for  interest.  It  was  a  disputed  issue  as  to 
whether  this  note  represented  8  per  cent  inters 
eat  by  way  of  discount  in  advance,  or  whether 
it  was  given  for  accrued  interest.  Even  though 
it  be  conceded  that  a  portion  of  the  amount 
•of  this  interest  note  represented  usury,  it  hav- 
ing been  executed  prior  to  the  passage  of  the  act 
^f  1916  (Laws  Ga.  1916,  p.  48),  the  court  erred 
in  charging  the  jury  as  follows:  "There  is  a 
littie  note  of  some  $36  alleged  to  have  been 
l^iven  in  payment  of  interest.  I  charge  you,  al- 
though she  [the  defendant]  might  not  have  been 
surety,  but  might  have  been  a  joint  obligor  of 
the  note,  yet  if  the  bank  charged  this  interest, 
it  was  usurious  interest,  as  to  small  note,  $36, 
she  would  not  be  liable  for  that  in  any  event, 
whether  she  was  either  surety  or  joint  maker 
^f  the  notes."  See  Groom  v.  Jordan,  20  Ga. 
App.  802,  96  S.  B.  688;  West  v.  Atianta  Loan 
Sc  Saving  Co.,  22  Ga.  App.  184,  96  S.  B.  721. 

-6.  Tbiai.  ^=s>262(l)— Requested  ohaboe  not 

APPLICABLE   TO   FACTS  PBOPEBLT  BEFUSED. 

The  request  to  charge  set  out  In  the  eighth 
special  ground  of  the  motion  for  a  new  trial 
was  not  iTpplicable  to  the  facts  of  this  case, 
and  the  court  did  not  err  in  refusing  the  re- 
quest. The  other  alleged  errors,  not  specifically 
considered  and  disposed  of,  are  not  such  as  are 
likely  to  recur  on  another  trial. 


Error  from  Superior  Court,  Walker  Coun- 
ty ;   Moses  Wright,  Judge. 

Action  by  the  Bank  of  La  Fayette  against 
E.  F.  Phlpps  and  Mrs.  A.  Phipps.  Verdict  for 
defendants,  plSintiiTs  motion  for  new  trial 
doiied,  and  it  brings  error.    Reversed. 

Shattnck  &  Shattuck,  of  La  Fayette,  for 
plaintiff  in  error. 

Rosser  &  Shaw,  of  La  Fayette,  for  defend- 
ants in  error. 

JENKINS,  P.  J.    Judgment  reversed. 

STEPHENS  and  SMITH,  JJ.,  concor. 


(24  Qa.  App.  610) 

COLFAX  GIN  CO.  v.  BUCKEYE  COTTON 
OIL  CO.     (No.  10687.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

Dec  16,  1919.) 

(Sylldbiu  by  the  Court.) 

1.   CUBTOUS    AND    USAGES    ^S»10,    16(1),    17— 

Balbb  ^B»77(2),  201(4)->EiTBOT  on  obigi- 
NAL  oonzbact;   ''f.  o.  b." 

The  CoLfaz  Gin  Company  sued  for  the 
purchase  price  of  a  carload  of  cottonseed  sold 
by  it  to  the  Buckeye  Cotton  Oil  Company, 
contending  that  it  was  entitied  to  recover  for 
the  amount  of  seed  as  shown  by  the  weights 
when  loaded  at  Colfax,  Ga.,  the  point  of  ship- 
ment. It  was  provided  by  the  contract  of  pur- 
diase  that  the  defendant  was  to  pay  for  the 
cottonseed  a  stated  price  per  ton  "f.  o.  b.  Col* 
fox,  Ga.**  The  defendant  contends  that  it 
should  only  pay  for  the  amount  of  seed  re- 
ceived at  tiie  point  of  destination,  and  in  an 
amendment  to  its  plea  and  answer  alleges  that 
'in  the  cottonseed  oil  business  it  is  a  custom 
to  settie  and  pay  for  all  shipments  of  cottonseed 
at  mill  weights,  that  is,  the  weight  at  time  and 
place  of  delivery,  and  said  custom  is  of  such 
universal  practice  that  it  becomes  a  part  of 
all  contracts  for  shipment  and  purchase  in  cai^ 
load  lots  of  cottonseed,  and  was  a  part  of  the 
contract  in  this  case."  The  court  allowed  this 
amendment,  over  the  objection  of-  the  plaintifP 
that  "the  contract  sued  on  was  not  ambiguous, 
and  that  the  defendant  could  not  set  up  and 
prove  in  defense  of  the  suit  the  alleged  custom 
which  sought  to  vary  the  terms  of  the  con- 
tract," and  to  this  the  plaintifiF  excepts,  con- 
tending that  "f.  o.  b.  Colfax,"  as  contained  in 
the  conti^et,  meant  that  titie  to  the  seed  pass- 
ed to  the  buyer  as  soon  as  loaded,  and  that 
any  loss  in  weights  would  fall  on  the  purchaser. 
Heldf  while  a  custom  or  usage  of  trade  cannot 
be  set  up  to  vary  a  written  unambiguous  con- 
tract whose  terms  are  incompatible  therewith 
(Emery  v.  Atlanta  Real  Estate  Exchange,  88 
(5a.  321,  330,  14  S.  E.  556  (2) ;  Albany  &  C. 
Railway  Co.  v.  Merchants',  etc.,  Bank,  137 
Ga.  391,  73  S.  E.  637(4);  Brunswig  v.  East 
Point  Milling  Co.,  11  Ga.  App.  9,  74  S.  E. 
448),  the  words  and  letters  *'t  o.  b.  Colfax,'* 
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as  contained  in  the  contract  of  purchase,  would 
ordinarily  mean  merely  "free  on  board"  at  that 
point,  and  that  the  defendant  was  to  be  respon- 
sible for  the  cost  of  shipment  (Rose  v.  Wein- 
berger, 108  Ga.  533,  636,  34  S.  B.  28,  75  Am. 
St.  Rep.  73),  and  the  contract  as  made  was 
therefore  silent  as  to  what  weights  were  to 
govern  in  the  settlement  for  the  cottonseed. 
It  follows  that  the  court  did  not,  for  any  of 
the  reasons  assigned,  err  in  allowing  the  amend- 
ment oflfered  by  the  defendant.  Pol.  Code  1910, 
§  1(4);  Branch  v.  Palmer,  65  Ga.  210.  And 
while,  in  the  absence  of  an  agreement  to  the 
contrary,  delivery  of  freight  to  a  common  car- 
rier is  regarded  as  delivery  to  the  consignee, 
and  any  loss  or  damage  to  the  goods  while  in 
transit  would  fall  on  the  purchaser,  this  rule 
may  be  varied  by  agreement  (McCook  v.  Hal- 
liburton-Myers  Co.,  14  Ga.  App.  381,  80  S.  E. 
863) ;  and  if  at  the  time  the  contract  of  pur- 
chase in  the  instant  case  was  made  there  ex- 
isted such  a  custom  as  that  alleged  by  the  de- 
fendant, which  was  of  such  universal  practice 
as  that  it  became  by  implication  a  part  of  the 
contract,  this  would  amount  to  such  am  agree- 
ment as  would  prevent  the  application  of  the 
general  rule  above  stated. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series^  f.  o.  b.] 

2.  ACCOKD  AND  SATISFACTION  ^=:»11(2)—DE- 
TENTION  OF  CHECK  STATED  TO  BE  IN  FULL 
SETTLEMENT  OF  DISPUTED  GI^AHC  SUFFICIENT 
TO  ESTABLISH. 

"An  agreement  by  a  creditor  to  receive  less 
than  the  amount  of  his  debt  cannot  be  pleaded 
as  an  accord  and  satisfaction,  unless  it  be 
actually  executed  by  the  payment  of  the  money, 
or  the  giving  of  additional  security,  or  the 
substitution  of  another  debtor,  or  some  other 
new  consideration"  (Civil  Code  of  1910,  | 
4329),  and,  in  the  absence  of  an  agreement  to 
the  contrary,  a  bank  check  thus  tendered  as  in 
fuU  payment  is  not  such  until  it  is  itself  paid 
(Civil  Code  1910,  {  4314).  Thus,  where  a  claim 
is  unliquidated  because  of  a  bona  fide  dispute  as 
to  the  amount  due,  and  the  debtor  sends  a  check 
to  the  creditor  for  the  amount  which  the  debt- 
or claims  he  is  due,  but  for  less  than  the  amount 
claimed  by  the  creditor,  with  and  upon  the  ex- 
press condition  written  upon  the  check  that  it 
is  to  be  in  full  settlement  of  the  disputed  daim, 
it  is  only  where  the  creditor  either  has  agreed 
to  accept,  or  after  the  tender  actually  does  ac- 
cept such  a  check  as  being  of  itself  in  full 
settlement  of  the  unliquidated  demand,  that  the 
mere  retention  of  such  an  unpaid  check  can  be 
set  up  as  an  accord  and  satisfaction.  Edwards 
Bottling  Works  y.  Jarnagin,  11  Ga.  App.  162, 
163,  74  S.  E.  1004;  Charles  W,  Tway  Co.  v. 
Hedenberg,  101  S.  E.  199 ;  Sims  v.  Bolton,  138 
Ga.  73,  75,  74  S.  B.  770;  Hamilton  v.  Stewart, 
108  Ga.  472,  34  S.  B.  123;  Jenkins  v.  Na- 
tional Mut.  B.  &  L.  Asso.,  Ill  Ga.  732.  36  S. 
E.  945;  Redmond  v.  Atlanta  &  Birmingham 
By.,  129  Ga.  133,  58  S.  E.  874;  Bass  Dry 
Goods  Co.  V.  Roberts  Coal  Co.,  4  Ga.  App.  520, 
61  S.  E.  1134.  The  evidence  in  this  case  being 
in  conflict  as  to  whether  or  not  there  had  been 
an  express  agreement  that  the  check  itself  was 
to  be  accepted  as  payment,  the  court  erred  in 
directing  a  verdict  for  the  defendant. 


3.  PAYlfENT  ^=S>53— TENDEB  OB  SUBBENDEB  OF 
BUTEb'S  unpaid  check  not  a  CONDITION 
PBBCEDENT  TO  BECOVEBT  OF  ENTIBB  CX*AIK. 

Since  the  unpaid  check  given  by  the  de- 
fendant to  the  plaintiff  was  produced  by  the 
plaintiff  upon  the  trial  of  the  case,  and  was 
introduced  in  evidence,  the  formal  tender  or 
surrender  thereof  to  the  defendant  is  not  nec- 
essary as  a  condition  precedent  to  final  judg- 
ment in  favor  of  the  plaintiff  for  the  foil 
amount  sued  for,  if  otherwise  entitled  thereto. 
Sims  y.  Bolton,  138  Ga.  73,  74  S.  E.  770 ;  Bel- 
mont Farm  y.  Dobbs  Hardware  Co.,  124  Ga. 
827,  829,  53  S.  E.  812. 

Error  from  City  Court  of  Macon ;  DuPont 
Guerry,  Judge. 

Action  by  the  Colfax  Gin  Company  against 
the  Buckeye  Cotton  Oil  Company.  Judgment 
for  defendant  on  a  directed  verdict,  and 
plaintiff  brings  error.    Beversed. 

Feagin  &  Hancock,  of  Macon,  and  Deal  & 
Kenfroe,  of  Statesboro,  for  plaintiff  in  error. 

Miller  &  Jones,  of  Macon,  for  defendant  in 
error. 

JENKINS,  P.  J.    Judgment  reversed. 
STEPHENS  and  SMITH,  JJ.,  concur. 


(24  Ga.  App.  546) 

JOHNSON  y.  STATE.    (No.  10942.) 

(Court  of  Appeals  of  Georgia,  Diyision  No.  "L 

Dec.  9,  1919.) 

(SyUabus  Jty  the  Court.) 
CsiMiNAi.  ULW  ^=»1160— BsyiEw  of  buffi- 

GIENOT  or  SyiDENCE  ON  APFBOyXD   yEBDICT. 

l^is  case  is  here  upon  the  sole  assignment 
of  error  that  the  verdict  is  contrary  to  the  evi- 
dence. The  case  is  very  weak,  but  there  is  some 
evidence  to  support  the  verdict.  Where  a  ver- 
dict with  some  evidence  to  support  it  meets 
with  the  approval  of  the  trial  judge,  and  no  er- 
ror of  law  is  shown,  this  court  cannot  set  the 
verdict  aside. 

Error  from  Superior  Court,  Cobb  County; 
N.  A.  Morris,  Judge. 

Proceedings  between  Fred  Johnson  and  the 
State.  A  Judgment  adverse  to  Johnson  was 
rendered,  and  he  brings  error.     Affirmed. 

Chas.  M.  Brown,  W.  E  Roberts  and  Clay 
&  Giles,  all  of  Marietta,  for  plaintiff  in  error. 

Jno.  T.  Dorsey,  Sol.  Gen.,  of  Marietta,  and 
Wm.  Butt,  of  Blue  Ridge,  for  the  State. 

LUKE,  J.    Judgment  affirmed. 

BROTIiES,  a  J.,  and  BLOODWORTH,  J., 

I  concur. 
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<Ck>iirt  of  Appeals  of  Georgia,  Division  No.  1. 

Dec  9, 1919.) 

(SyUdbus  by  the  Court.) 

Decibion  on  uonoN  fob  new  tbiai.. 

The  eTidence  and  assignments  of  error  In 
this  case  have  been  carefully  examined.  The 
Terdict  was  not  contrary  to  the  evidence,  and 
the  rulings  of  the  court  upon  the  admissibility 
of  the  evidence  was  not  harmful.  Civil  Code 
1910,  §  4504.  The  case  was  fully  and  fairly 
submitted  to  the  jury.  For  no  reason  assigned 
do  we  find  that  it  was  error  to  overrule  the 
dotion  for  a  new  triaL 

LYror  from  City  Court  of  Eastman;  O.  W. 
-Griffiii,  Judge. 

Proceedings  between  Nancy  May  and  Jos- 
-eph  Graham.  Judgment  for  Graham,  and 
Nancy  May  brings  error.    Affirmed.   ' 

C.  W.  Atwill,  of  Eastman,  for  plaintff  in 
error. 

D.  D.  Smith,  of  Bftstman,  for  defendant  in 
error. 

LUKE,  J.     Judgment  affirmed. 

BROYIiES,  0.  J.,  and  BDOODWORTH,  J., 
coQCiir. 


(24  Ga.  App.  640) 

BACON  T.  DANNENBERG  CO.    (No.  10633.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

Dec.  9,  1919.) 

(SyUahuM  ty  ihe  Court,) 
1*  Pbinoipai.  and  agent  ^s»9&— "GBNSBAIi 

AGENCY"    EXISTS   WHEN. 

A  general  agency  exists  where  there  is  a 
d^egation  of  authority  to  do  all  acts  in  connec- 
tion with  a  particular  trade  or  business,  and 
ia  sudi  a  case  the  principal  is  bound  by  the 
acts  of  his  agent  within  the  apparent  scope  of 
his  authority.  Foster  ▼.  Jones,  78  Ga.  150,  1 
S.  B.  275. 

PCd.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  General 
Agency  or  Agent.] 

2.  Principai.  and  agent  ^=::9l51(3)— Acts  ov 

GENERAL  AGENT  WITHIN  SCOPE  Or  AUTHOB- 
ITT  IS  BINDING  ON  PBINCIFAI*. 

"Whenever  a  general  agency  has  been  es- 
tablished for  any  purpose,  all  persons  who  have 
dealt  with  the  agent  have  a  right  to  assume 
that  his  authority  to  deal  with  them  in  behalf 
of  his  principal  continues,  until  notice,  express 
or  impUed,  has  been  conveyed  to  them  that  the 
agency  has  been  revoked.  It  follows  that,  un- 
til notice  has  been  brought  home  to  them,  the 
acts  of  the  agent  within  the  apparent  scope 
of  his  authority  will  be  binding  upon  the  prin- 
cipal, even  though  the  agent  may  assume  to 
act  in  his  representative  capacity  after  his  au- 


thority to  do  so  has  been  revoked."  Bureh  v. 
Americus  Grocery  Co.,  125  Ga.  153,  53  S.  E. 
1008(1). 

3.  Principal  and  agent  ^=©116(1)— Private 
limitations  on  agent's  authoritt  not 
effectual. 

Private  instructions  or  limitations  not 
known  to  persons  dealing  with  a  general  agent 
are  not  binding  upon  such  persons.  Fark's 
Ann.  Code,  f  3595. 

4.  Principal  and  agent  «=»137(1)— Princi- 
pal IS  estopped  to  dent  agent's  apparent 
authority. 

Where  one  holds  out  another  as  his  agent, 
and  by  his  course  of  dealing  indicates  that  the 
agent  has  certain  authority,  and  thus  induces 
a  third  person  to  deal  with  his  agent  as  such, 
he  is  estopped  to  deny  that  the  agent  has  any 
authority  which,  as  reasonably  deducible  from 
the  conduct  of  the  parties,  the  agent  apparently 
has.  Armour  Fertilizer  Works  v.  Abel,  15  Ga. 
App.  275,  280,  82  S.  E.  907;  Germain  Co.  v. 
Bank,  14  Ga.  App.  88,  93,  80  S.  E.  302. 

5.  Principal  and  agent  ^=»171(5)— Princi- 
pal LIABLE  FOR  GOODS  BOUGHT  BT  AGENT. 

A  merchant  whose  agent  purchases  goods  on 
credit  is  liable  for  their  purchase  price,  where 
he  receives  and  retains  the  goods  and  accepts 
the  benefit  of  the  contract,  whether  or  not  the 
agent  had  the  authority  to  make  the  purchase. 
McDowell  >.  McKenzie,  65  Ga.  631;  Haney 
School  Furniture  Co.  v.  Hightower  Baptist  In- 
stitute, 113  Ga.  289,  38  S.  E.  761 ;  Sutton  y. 
Farmers'  Warehouse  Co.,  11  Ga.  App.  340,  75 

5.  E.  338. 

6.  Motion  for  new  trial. 

Under  the  particular  facts  of  this  case 
there  is  no  substantial  merit  in  either  of  the 
first  two  special  grounds  of  the  motion  for  a 
new  triaL 

7.  Trial  <s=»96— Motion  to  exclude  evi- 
dence   as    a    whole    properly    refused 

WHERE  admissible  IN  PART. 

The  third  special  ground  of  the  motion  for 
a  new  trial  complains  of  the  refusal  of.  the 
court  to  ezdude  certain  testimony.  Some  of 
this  testimony  was  clearly  admissible,  while 
another  portion  of  it  was  as  clearly  inadmissi- 
ble, but,  the  motion  having  been  to  reject  all 
of  it  the  court  did  not  err  in  denying  it. 
Fricker  v.  Ameiicus  Improvement  Co.,  124  Ga. 
165,  52  S.  E.  65  (9). 

8.  Appeal  and  error  ^=:»302(3)~Evidence 
admitted  to  be  reviewable  must  be  set 
out  in  motion  for  new  trial. 

The  documentary  evidence,  the  admission  of 
which  is  complained  of  in  the  fourth  special 
ground  of  the  motion  for  a  new  trial,  not  being 
I  set  out,  either  literally  or  In  substance,  in  the 
ground  of  the  motion,  or  attached  thereto  as 
an  exhibit  this  ground  cannot  be  considered. 

9.  Directed  verdict  for  plaintiff. 

When  the  principles  of  law  enunciated  in 
the  first  five  preceding  notes  are  applied  to  the 
facts  of  this  case,  a  verdict  for  the  plaintiff  is 
demanded.  While  there  was  some  conflict  in 
the  evidence  as  to  whether  the  agent  was  au- 
thorized by  his  principal  to  purchase  the  goods. 
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and  as  to  whether  he  bought  them  for  his  prin- 
cipal or  for  himself  individually,  these  issues 
of  fact,  under  all  the  other  undisputed  facts  of 
the  case,  were  not  material  and  did  not  require 
a  submission  to  the  jury.  It  follows  that  the 
court  did  not  err  in  directing  a  verdict  for  the 
plaintiff. 

Error  from  City  Court  of  Eastman;  Gor- 
don Knox,  Judge. 

Action  by  the  Dannenberg  Company 
against  EL  H.  Bacon,  administrator.  Judg- 
ment for  plaintiff  on  a  directed  verdict,  and 
defendant  brings  error.    Affirmed. 

W.  A.  Wooten  and  A.  P.  Bell,  both  of  East- 
man, for  plaintiff  in  error. 

Roberts  ft  Smith,  of  Eastman,  and  Harde- 
man, Jones,  Park  &  Johnston,  of  Macon,  for 
defendant  in  error. 

BROYLiBS,  0.  J.    Judgment  affirmed. 

LUKS  and  BLOODWORTH,  JJ.,  concur. 


(24  Ga.  App.  601) 

ROSS  V.  GARRAUX.     (No.  10584.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

Dec.  16,  1919.) 

(Byllahua  "by  the  Court.) 

NSW  TRIAL  ^=»182(8>— ObDEB  of  C0X7BT  NEO- 
XSSABT  FOB  EXTENSION  OF  TIME  FOB  BBIBF 
OF  EVIDENCE  MAT  BE  WAIVED. 

While  ordinarily  upon  tlie  pendency  of  a 
motion  for  new  trial  it  is  necessary  to  obtain 
an  order  of  the  trial  judge  in  order  to  extend 
beyond  the  statutory  period  the  time  within 
which  a  movant  may  present  and  have  approved 
a  brief  of  evidence,  the  necessity  for  such 
order  and  the  approval  of  the  brief  of  evi- 
dence within  the  statutory  period  may  be  waived 
by  agreement  between  counsel,  either  express 
or  implied.  Counsd  for  respondent  may,  by 
his  conduct  in  open  court  in  consenting  to  a 
motion  for  continuance,  made  by  the  movant 
for  the  express  purpose  of  perfecting  and  pre- 
senting for  approval  a  brief  of  evidence  beyond 
the  statutory  period,  and  by  his  subsequent  acts, 
be  considered  as  having  waived  the  necessity 
for  an  order  extending  such  time,  or  as  having 
waived  his  right  to  insist  upon  the  filing  and 
approval  of  the  brief  of  evidence  within  the 
statutory  period. 

Error  from  City  Court  of  Atlanta;  H.  M. 
Reid,  Judge. 

Action  by  S'rank  Garranx,  executor,  against 
L.  R.  Ross.  Judgment  for  plaintiff,  motion 
for  new  trial  dismissed,  and  defendant  brings 
error.    Reversed. 

Hill  &  Adams,  of  Atlanta,  for  plaintiff  in 
error. 

Brewster,  Howell  &  Heyman  and  Jas.  Bl. 
Warren,  all  of  Atlanta,  for  defendant  in  er- 
ror. 


STEPHENS,  J.  Plaintiff  In  error  filed  a 
motion  for  new  trial  in  the  dty  court  of 
Atlanta.  The  trial  judge  granted  a  rule  nisi 
thereon,  setting  the  hearing  for  Saturday, 
November  30, 1918,  in  term  time.  There  was 
no  order  respecting  the  time  for  filing  for  ap- 
proval a  brief  of  the  evidence.  Upon  the 
caU  of  the  motion  on  the  date  set  the  follow- 
ing occurred,  as  is  set  out  in  the  bill  of  ex- 
ceptions: 

''Counsel  for  plaintiff  appeared  in  open  court* 
and  when  said  motion  was  called  made  the 
following  statement  and  request:  'May  it  please 
your  honor,  we  have  no  brief  of  the  evidence 
in  this  case,  and  have  not  been  able  to  pre- 
pare the  amended  motion  for  new  trial  because 
the  court  reporter  is  ill,  suffering  of  influenza, 
and  has  not  written  out  the  record.  We  do  not 
know  when  he  can  furnish  the  record  in  this 
case.  We  want  the  time  extended  until  he  re- 
covers and  writes  out  the  evidence  and  charge.' 
Whereupon  the  judge  looked  to  Mr.  James  E. 
Warren,  attorney  of  record  for  defendant  in 
the  case,  for  an  expression  as  to  what  should 
be  done.  Mr.  Warren  was  present  in  open 
court,  and  stated  that  he  had  no  objections. 
The  judge  passed  the  motion  without  setting 
it  for  a  day  certain,  and  without  comment, 
which  plaintiff  understood  to  be  an  extension  of 
the  time  r^uested.  No  written  order  was  pre- 
sented or  signed,  but  the  above  conversation 
took  place  in  open  court  on  the  day  set  in  the 
rule  nisi  for  the  hearing  of  said  motion  for 
new  triaL" 

After  repeated  continuances  and  happen- 
ings as  hereinafter  set  out  the  motion  came 
on  to  be  heard  on  Saturday,  March  8,  1919, 
when  counsel  for  movant  presented  for  ap- 
proval a  brief  of  the  evidence.  Upon  ob- 
jection then  filed  by  other  counsel  for  re- 
spondent to  the  approval  of  the  brief  of  the 
evidence,  and  a  motion  by  him  to  dismiss  the 
motion  for  new  trial  upon  the  ground  that  no 
brief  of  evidence  had  been  filed  or  approved 
at  the  trial  term  and  within  the  time  allowed 
by  law,  the  judge  dismissed  the  motion  for 
new  trial.  This  action  of  the  trial  judge  ia 
before  this  court  for  review. 

While  a  brief  of  evidence  In  a  motion  for 
new  trial  must  be  presented  to  the  trial  judge 
for  approval  within  the  time  fixed  by  statuter 
unless  the  time  for  such  presentation  is  ex- 
tended, it  is  not  always  necessary  that  such 
extension  of  time  be  provided  for  by  an  order 
of  court.  An  approval  of  the  brief  of  evidence 
by  the  trial  judge  within  the  statutory  period 
allowed  for  its  presentation  is  not  jarlsdic- 
tional,  and  may  therefore  be  waived  by  the 
respondent  in  the  motion  for  new  trial.  Sudt 
waiver  may  be  by  express  agreement  between 
counsel  or  parties  or  Implied  by  their  conduct 
in  the  progress  of  the  case.  In  the  case  of 
Cook  V.  Childers,  94  Ga.  718,  19  S.  E.  Sl9r 
it  was  held: 

"By  arguing  the  motion  for  new  trial,  wititi- 
out  moving  to  dismiss  the  same  for  failure  to- 


For  other  oases  see  same  topic  and  KBT-NUMBBR  in  all  Key-Numbered  Digests  and  Index< 


Ga.) 


ROSS  V.  OARRAUX 

(101  B.K.) 


701 


file  a  brief  of  evidence  In  due  time,  the  respond- 
ent in  the  motion  waived  this  matter  of  ob- 
jection, and  consequently  it  is  not  good  as  a 
ground  of  exception  to  the  Judgm^it  granting 
a  new  triaL" 

In  the  case  of  Moxley  y.  Kinloch,  80  Ga.  46, 
7  S.  E.  123,  it  was  held: 

"Though,-  in  a  consent  order,  the  privilege  of 
filing  a  brief  of  evidence  be  limited  to  a  speci- 
fied day  in  vacation,  yet  if  after  the  day  has 
elapsed  counsel  for  both  parties  agree  in  writ- 
ing that  the  brief  is  correct,  entering  their 
agreement  on  the  brief  and  signing  the  same» 
and  counsel  for  respondent  in  the  motion  for 
a  new  trial  then,  at  the  request  of  counsel  for 
the  movant,  file  the  briel^  thus  co-operating  in 
the  business,  and  with  no  express  reservation 
or  notice  of  any  purpose  to  insist  on  time  as 
of  the  essence,  this  is  a  waiver  of  the  right  to 
insist  upon  it,  both  as  to  filing  and  approving 
the  brief;  and  such  filing,  together  with  a  aub- 
aequent  approval  by  the  judge,  will  suffice  as  a 
substantial  compliance  with  the  order/' 

Chief  Justice  Bleckley,  in  the  opinion  in 
this  case,  says: 

"Time,  when  of  the  essence  of  anything,  may 
be  waived  by  the  parties ;  and  counsel  are  com- 
petent to  make  waivers  for  their  clients  in 
matttfs  of  practice.  If  they  can  make  express 
ones  they  can  make  implied  ones;  if  they  can 
waive  by  agreement,  they  can  waive  by  conduct. 
Here,  if  there  was  any  purpose  not  to  ac- 
quiesce in  this  as  a  compliance  with  the  order, 
notice  should  have  been  given  of  it,  or  else  the 
<:ounsel  should  have  declined  to  co-operate  with 
counsel  for  the  motion.  The  consequence  of 
that  co-operation  and  failure  to  give  notice 
led  to  the  incurring  of  expense  and  trouble  and 
labor  in  following  up  this  motion*  If  they  in- 
tended to  take  advantage  of  the  delay,  then 
was  the  time  to  make  it  known,  so  that  future 
conduct  might  not  be  rested  upon  faith  in 
their  acquiescence.  We  think  that  good  faith 
between  opposing  counsel  in  the  conduct  of 
cases  requires  that  notice  shall  be  given,  under 
such  circumstances,  of  nonacquiescence.  This 
is  no  effort  to  give  effect  to  an  agreement  or 
consent  in  parol.  It  is  a  consent  from  con- 
duct, and  the  witness  to  what  was  done  is, 
himself,  one  of  the  counsel  for  the  respondent. 
We  get  information  of  all  this  from  what  he 
testifies,  and  as  it  comes  up  in  the  record  from 
his  testimony.  There  is  no  effort  to  prove  any 
of  these  facts  from  anybody  but  the  counsel 
himself;  and,  though,  as  it  appears,  neither  of 
respondent's  counsel  had  any  purpose  or  inten- 
tion to  waive,  yet  they  did  not  make  known  that 
secret  or  concealed  state  of  mind;  and  thoae 
not  admitted  into  their  consciousness  could  not 
be  aware  of  the  meaning  they  attached  to 
their  conduct,  and  therefore  their  conduct  must 
be  judged  by  the  meaning  which  would  ordi- 
narily be  attached  to  it  by  those  who  were  ex- 
ternal to  their  consciousness.  It  is  not  designed 
to  impute  to  them  any  purpose  to  mislead  or 
deceive ;  but  we  say  that  they  must  be  judged 
by  conduct  as  it  appeared,  to  those  who  were 
outside  of  their  consciousness,  and  not  by  what 
may  have  been  the  internal  purpose  or  intent.** 

In  Mayor,  etc.,  of  Brunswick  v.  Davenport, 
181  Ga.  466,  62  a  Ifi.  584,  where  it  is  held 


that  a  strict  compliance  with  the  statute  as 
to  the  filing  of  a  brief  of  evidence  in  a  mo- 
tion for  new  trial  may  be  waived  by  consent 
of  counsel.  Justice  Bvans,  writing  the  opinion 
of  the  court,  goes  on  to  say: 

"A  failure  to  file  the  brief  of  evidence  in  term 
or  within  the  time  limited  by  the  term  order 
is  ordinarily  a  good  ground  for  dismissing  the 
motion.  Taliaferro  v.  Columbus  R.  Co.,  130 
Ga.  570  [61  S.  E.  228].  But  the  filing  of  the 
motion  and  the  filing  of  the  brief  •  •  ♦ 
stand  upon  very 'different  footings.  As  was  ob- 
served in  Hilt  V.  Young,  116  Ga.  712,  43  S.  B. 
76,  'The  requirement  that  a  motion  for  a  new 
trial  shall  be  deposited  with  the  clerk,  so  that 
it  may  be  put  upon  record  and  be  subject  to 
examination,  is  one  in  which  others  than  the 
litigants  may  be  interested.  The  judgment  un- 
der review  may  be  one  affecting  title  to  proper- 
ty. One  having  no  notice  of  the  pendency  of 
the  motion  might  purchase  the  execution  and 
suffer  loss  thereby.'  It  is  the  -pendency  of  the 
motion  which  affects  third  parties  with  no- 
tice. The  brief  of  the  evidence  in  the  case  is 
a  necessary  accompaniment  of  the  motion—the 
motion  is  not  complete  without  it.  The  essen- 
tial ofSce  of  the  brief  of  evidence  is  to  illus- 
trate the  merit  of  the  grounds  of  the  motion. 
The  movant  is  required  to  present  to  the  court 
a  substantial  photograph  of  the  case,  in  order 
that  the  judge  may  determine  whether  the 
grounds  of  the  motion  show  errors  of  such  a 
character  that  a  new  trial  should  be  had.'  The 
public  are  not  interested  or  concerned  with 
the  merits  of  the  motion.  A  filing  of  the  hrief 
of  the  evidence  has  never  teen  recognized  ly 
this  court  as  a  jurisdictional  fact..  Thus  it 
has  been  ruled  that  when  a  motion  for  a  new 
trial  has  been  fully  argued,  it  is  too  late  to 
move  to  dismiss  it  because  the  order  fixing  the 
time  for  the  hearing  has  run  out.  Davis  v. 
Howard,  57  Ga.  607.  Again  it  has  been  held 
that  'by  arguing  the  motion  for  new  trial,  with- 
out moving  to  dismiss  the  same  for  failure  to^ 
file  a  brief  of  evidence  in  due  time,  the  respond- 
ent in  the  motion  waived  this  matter  of  objec- 
tion, and  consequently  it  is  not  good  as  a 
ground  of  exception  to  the  judgment  granting 
a  new  trial.'  Cook  v.  ChUders,  04  Ga.  718,  10 
S.  B.  810.  A  respondent  in  a  motion  may  in- 
sist upon  a  strict  compliance  with  the  law  in 
respect  to  the  filing  of  the  brief  of  evidence, 
and,  after  the  time  limit  for  filing  the  same  has 
expired,  is  entitled  to  move  for  a  dismissal 
of  the  motion,  unless  he  has  expressly  or  <m- 
pliediy  waived  the  filing  of  the  hrief  of  evi- 
dence at  an  earlier  time.*'    (Italics  ours.) 

It  seems  therefore  clearly  established  that 
counsel  by  their  condtict  may  Impliedly  waive 
the  time  for  filing  a  brief  of  evidence  in  a 
motion  for  new  trial.  Conduct  of  counsel  for 
respondent  in  the  case  now  before  us  it 
seems  amotinted  to  a  waiver  of  respondent's 
right  to  insist  upon  the  filing  of  the  brief 
of  evidence  within  the  statutory  period.  On 
Saturday,  November  30,  1018,  the  date  set 
for  the  hearing  of  the  motion  for  new  trial, 
counsel  for  movant.  In  op^i  court,  made  the 
statement  above  quoted  and  attributed  to 
him,  in  which  he  asked  for  a  continuance  of 
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the  motion  until  he  could  prepare  a  brief  ot 
eyidence  from  the  notes  to  be  furnished  by 
the  official  stenographer,  who  was  at  that 
time  ill.  Although  counsel  for  respondent 
stated  ''that  he  had  no  objections/*  this 
amounted  to  an  agreement  at  that  time  to 
continue  the  case,  and  extend  the  time  for 
filing  and  presenting  for  approval  the  brief 
of  evidence.  The  court  in  pursuance  there- 
of continued  the  hearing  without  setting  it 
for  a  day  certain,  but  passed  no  written  or- 
der in  the  case.  On  Saturday,  January  4, 
1919,  which  was  the  last  day  of  the  term,  and 
more  than  30  days  from  the  trial,  counsel  for 
movant,  who  had  then  prepared  what  he 
claimed  to  be  a  brief  of  the  evidence,  present- 
ed same  for  the  judge's  approval.  The  latter 
suggested  that  counsel  submit  the  purported 
brief  of  evidence  to  counsel  for  respondent, 
which  counsel  for  movant  immediately  did. 
So  far  as  the  record  discloses,  counsel  for  re- 
spondent made  no  objection,  and  did  not  re- 
fuse to  accept  the  brief  of  evidence  then  sub- 
mitted to  him  by  counsel  for  movant  Under 
the  rules  of  the  court,  as  stated  in  the  bill  of 
exceptions,  all  motions  not  disposed  of  upon 
the  date  set  are  automatically  carried  over 
until  the  next  call  of  the  motion  docket  Aft- 
erwards, on  the  next  call  of  the  motion,  on 
Saturday,  January  11,  1919,  upon  an  an- 
nouncement of  ready  by  counsel  for  movant, 
counsel  for  respondent  requested  that  the 
hearing  be  passed,  which  request  the  Judge 
granted.  No  objection  to  the  brief  of  evi- 
dence was  then  made  by  counsel  for  respond- 
ent On  the  following  Saturday,  January  18, 
1919,  counsel  for  respondent,  after  an  an- 
nouncement of  ready  by  counsel  for  movant, 
again  requested  the  postponement  of  the 
hearing,  which  request  the  court  again  grant- 
ed. No  objection  to  the  brief  of  evidence  was 
then  made  by  counsel  for  respondent  On 
Saturday,  January  25,  1919,  when  the  mo- 
tion was  again  called,  the  court  passed  the 
motion  on  account  of  the  illness  of  counsel  for 
movant  No  objection  of  any  kind  was  then 
offered  by  counsel  for  respondent.  Finally, 
on  Saturday,  March  8,  1919,  upon  the  call  of 
the  motion,  both  sides  announced  ready. 
Counsel  for  movant  then  presented  a  brief 
of  the  evidence  for  approval.  Counsel  for 
respondent  thereupon  objected  to  the  ap- 
proval of  the  brief  of  evidence  upon  the 
ground  that  the  same  had  not  been  presented 
for  approval  within  30  days  from  the  date 
of  trial  and  within  the  term  at  which  the 
motion  for  new  trial  was  filed,  the  term  hav- 
ing expired  January  4,  1919,  and  on  this 
ground  moved  to  dismiss  the  motion  for  new 
trial,  which  motion  the  court  granted. 

Counsel  for  respondent,  upon  the  first  call 
of  the  motion,  if  he  did  not  expressly  agree 
and  consent  thereto,  at  least  gave  counsel  fbr 
movant  to  understand  that  he  would  waive 
the  filing  and  approval  of  the  brief  of  evi- 
dence within  the  statutory  period,  and,  bay- 


ing later  allowed  counsel  for  movant  to  sub- 
mit to  him  a  brief  of  the  evidence,  and  thus 
by  his  conduct  acquiesced  in  such  understand- 
ing, and,  in  the  language  of  Judge  Bleckley 
in  the  case  of  Moxley  v.  Kinloch,  supra,  hav- 
ing "co-operated  in  the  business,"  the  re- 
spondent was  in  good  conscience  estopped 
from  moving  to  dismiss  the  motion  for  new 
trial  upon  the  ground  that  no  brief  of  evi- 
dence had  been  presented  for  approval  with- 
in the  time  allowed  by  law. 

In  the  case  of  Moxley  v.  Kinloch,  supra, 
the  only  semblance  of  an  agreement  betweoi 
the  parties  occurred  after  the  time  for  pre- 
senting for  approval  the  brief  of  evidence  had 
expired,  and  consisted  in  an  agreement  be- 
tween counsel  as  to  the  correctness  of  the 
brief  of  evidence  and  the  filing  by  agreement 
of  same  with  the  derk.  While  in  the  instant 
case  the  subsequent  conduct  of  counsel  for 
respondent  did  not  as  decisively  **co-operate 
in  the  business"  as  did  that  of  counsel  for  re- 
spondent in  the  case  cited,  yet  his  subsequent 
conduct,  taken  in  connection  with  what  hap- 
pened upon  the  first  call  of  the  motion,  his 
conduct  thereon  amounted  to  an  agreement  to 
waive  the  time  for  approving  the  brief  of  evi- 
dence and  extending  the  time  of  filing  in- 
definitely until  counsel  for  movant  could  pre- 
pare it  Counsel  for  respondent  in  the  in- 
stant case  as  effectively  '*co-operated  in  the 
business"  as  did  counsel  for  respondent  in 
the  case  cited,  where  the  court  held  that  the 
conduct  of  counsel  for  respondent  amounted 
to  a  waiver  of  any  right  which  he  may  have 
had  to  move  for  a  dismissal  of  the  motion  for 
new  trial  for  failure  to  file  the  brief  of  evi- 
dence within  the  time  allowed  by  law. 

In  the  case  of  Taliaferro  v.  Columbus  Rail- 
road Co.,  130  6a.  670,  61  S.  E.  228,  where  it 
was  held  that  a  brief  of  evidence  is  indis- 
p^isable  to  the  validity  of  a  motion  for  new 
trial,  and  that  where  the  brief  of  evidence 
was  not  filed  within  the  time  allowed  by  law, 
nor  an  order  stipulating  an  extension  of  time 
was  passed,  the  motion  for  new  trial  should 
have  been  dismissed,  the  question  as  to  the 
power  of  counsel  to  expressly  or  impliedly 
waive  such  time  of  filing  or  tiie  taking  of  a 
formal  order  extending  the  time  was  not 
passed  upon.  In  that  case  there  was  no 
agreement  to  extend  the  time  for  presenting 
a  brief  of  evidence  for  approval,  nor  was 
there  anything  in  the  conduct  of  the  parties 
or  their  counsel  which  could  amount  to  an 
express  or  implied  agreement  to  waive  the 
time  of  filing  or  approval  of  the  brief  of  evi- 
dence or  the  taking  of  a  formal  order  extend- 
ing such  tijme.  This  case  is  therefore  dis- 
tinguishable from  the  instant  case,  and  is 
not  authority,  in  view  of  the  facts  now  before 
us,  to  sustain  the  contention  of  defendant 
in  error.  In  the  instant  case,  while  no  order 
was  taken  extending  the  time  in  which  to  pre- 
sent for  approval  a  brief  of  evidence,  the  ac- 
tion of  the  attorney  for  respond^it,  as  has 
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l>een  seen,  amonnted  to  a  walyer  of  any  fail- 
ure upon  the  part  of  the  movant  to  present 
for  approval  his  brief  of  evidence  within  the 
time  allowed  by  law. 

Qlie  trial  judge  therefore  erred  in  dismiss- 
ing the  motion  for  new  trlaL  Judgment  re- 
Tersed. 

JBNKINS,  P.  J.,  and  SMITH,  J^  concur. 


(24  Oa.  App.  562) 

DOWDBLL  ▼.  STATE.    (No.  10978.) 

(Court  of  Appeals  of  Georgia,  Division  Now  1. 

Dec.  9,  1919.) 

(Sylldbua  by  the  Court.) 

CbiMIITAL  ULW  ^=»935(1)— IlTSUinCIENOT  OF 
CIBCUMSTANTIAI.  KVIDBNC»  AUTHOBIZINO 
NEW  TKIAL. 

The  evidence  connecting  the  defendant  with 
the  larceny  charged  was  entirely  circumstantial 
in  its  character,  and  nnder  all  the  facts  of  the 
case— especially  the  abundant  nnimpeached  tes- 
timony supporting  the  theory  of  his  innocence — 
waa  not  sufficient  to  exclude  every  reasonable 
hypothesis  save  that  of  his  guilt.  The  court 
therefore  erred  in  overruling  the  motion  for  a 
new  trial. 

Error  from  City  Court  of  Oglethorpe;  R. 
I4.  Greer,  Judge. 

Jim  Dowdell  was  convicted  of  larceny,  and 
he  brings  error.    Reversed. 

Hizon  &  Pace,  of  Americas,  for  plaintiff  in 
error. 

John  B.  Guerry,  SoL,  of  Montezuma,  for 
tbe  State. 

BROYIJES,  C.  J.    Judgment  reversed. 
LUKE  and  BL(X)DWORTH,  J  J.,  ooncor. 


(24  Oa.  App.  648) 

HASSIE  V.   STATE.    (No.  10965.) 

(Conrt  of  Appeals  of  Georgia,  Division  No.  1. 

Dec.  9,  1919.) 

(ByBahus  by  the  Court.) 
1.  GRncm Ai.  LAW  ^=>823(I)~Recalijno  or 

KBB0NE0T7B     (mABOB    AITD     GIVING    COBBBCT 
CTBABGE,    CX7BINO   EBBOB. 

The  fourth  ground  of  the  motion  for  new 
trial  complains  that  the  court  erred  in  giving 
an  erroneous  charge  to  the  jury.  In  this 
ground  it  is  stated  that  "immediately  counsel 
for  defendant  called  the  attention  of  the  court 
that  the  charge  was  erroneous,  and  thereupon 
the  court  charged"  the  correct  law.  We  think 
that  when  the  judge,  immediately  after  he  was 
interrupted  by  counsel  with  the  statement  that 
the  charge  was  erroneous  and  evidently  because 
of   the    suggestion    of   counsel,    corrected    his 
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charge  by  giving  to  the  Jury  what  is  conceded 
by  counsel  to  be  a  correct  charge,  the  erroneous 
charge  was  retracted  as  effectively  as  if  tbe 
judge  had  expressly  stated  to  tbe  jury  that  he 
had  withdrawn  it.  The  jury  as  intelligent  men 
must  have  known  that  the  charge  given  imme- 
diately after  the  interruption  was  substituted 
for  the  incorrect  charge  to  which  counsel  ob- 
jected, and  they  could  not  have  been  misled  or 
confused  by  the  erroneous  charge. 

2.  Cbiminal  law  ^=s>651(1)— Denial  of 
VIEW  of  pbbmibes  bt  jubt  not  eebob. 

Error  is  assigned  upon  the  refusal  of  the 
judge  to  grant  the  request  made  by  counsel 
for  plaintiff  in  error  that  the  jury  be  allowed  to 
"view  the  premises"  where  the  alleged  disor- 
derly conduct  was  carried  on.  In  his  brief 
counsel  for  the  plaintiff  in  error  cites  the  case 
of  County  of  Bibb  v.  Reese,  115  Ga.  346,  349, 
41  S.  E.  637,  as  supporting  his  contention.  In 
the  opinion  in  that  case  it  is  stated:  *'It  seems 
that  at  common  law  this  right  of  the  judge  to 
permit  the  jury  to  .view  the  premises  existed 
only  in  real  and  mixed  actions,  and  did  not  ex- 
tend to  personal  actions  and  criminal  cases 
without  the  consent  of  both  parties."  It  will 
thus  be  seen  that  at  common  law  the  right  of 
the  judge  to  allow  the  jury  to  view  the  premis- 
es did  not  extend  to  "criminal  cases  without 
the  consent  of  both  parties."  There  is  no 
claim  that  such  consent  was  given  in  this  case, 
nor  that  there  is  in  Georgia  a  statute  allowing 
the  jury  to  inspect  the  premises.  At  common 
law,  even  where  the  judge  could  allow  the  jury 
to  visit  and  view  the  premises,  whether  he 
did  so  or  not  was  entirely  in  his  discretion. 
It  is  therefore  dear  that  no  reversible  error 
is  shown  by  this  ground  of  the  motion. 

8.  Cbihinal  law  ^=»913(1)— Pebjxtbt  inisT 

BE   COBBX7FT  AND    WILLFUL   TO   JUSTIFY   BE- 
VEB8AL. 

The  seventh  ground  complains  that  the 
verdict  is  the  result  of  perjury  on  the  part  of 
certain  witnesses  for  the  state.  Before  a  ver- 
dict can  be  set  aside  in  consequence  of  per- 
jury, it  must  appear  that  the  perjury  was 
''corrupt  and  wUlful,"  and  that  the  person 
charged  with  such  perjury  "shsJl  have  been 
thereof  duly  convicted,"  and  that  the  verdict 
"could  not  have  been  obtained  and  entered  up 
without  the  evidence  of  such  perjured  person." 
Neither  of  these  is  shown  In  this  ground.  It 
is  therefore  without  merit.  Civil  Code  1910, 
§  5961;  Munro  v.  Moody  &  Fry,  78  Ga.  127, 
2  S.  E.  688(2). 

4.  Motion  fob  new  tbial. 

The  sixth  ground  of  the  motion  is  but  an 
amplification  of  the  general  grounds. 

5.  Cbihinal  law  «=5>935(1),  1160— Vebdict 
conclusive  when  appboved  bt  coubt  and 
based  on  any  evidence. 

'^here  was  some  slight  evidence  authoriz- 
ing the  verdict;  and  the  verdict,  having  been 
approved  by  the  trial  judge,  under  the  repeated 
and  uniform  rulings  of  this  court  and  of  the 
Supreme  Court,  a  reviewing  court  is  powerless 
to  interfere.  When  the  verdict  is  apparently 
decidedly  against  the  weight  of  the  evidence, 
the  trial  judge  has  a  wide  discretion  as  to 
granting  or  refusing  a  new  trial;    but  whcn- 
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«ver  there  Is  any  evidence,  however  slight,  to 
flapport  a  verdict  which  has  been  approved  by 
the  trial  judge,  this  court  is  absolutely  without 
authority  to  control  the  judgment  of  the  trial 
court."  Bradham  v.  State,  21  Ga.  App.  510, 
-94  S.  B.  618,  and  cases  cited. 

Error  from  City  Conrt  of  Bmnswick;  D. 
W.  Krauss,  Judge. 

Proceeding  by  the  State  against  Eugene 
Massie  and  on  adverse  Judgment  Massie 
tnrings  error.    Affirmed. 

Frank  H.  Harris  and  R.  W.  Durden,  both 
•of  Brunswick,  for  plaintiff  in  error. 

F.  M.  Scarlett,  Jr.,  Sol.,  of  Bmnswick,  for 
the  State. 

BLOODWORTH,  J.    Judgment  affirmed. 
BROYLIBS,  a  J.,  and  LUKE,  J.,  concur. 


(24  Oa.  App.  564) 

J.  H.  CJtJTLBR  ft  CO.  V.  CENTRAL  BANK  & 

TRUST  CORPORATION. 

(No.  1058a.) 

<Court  of  Appeals  of  Georgia,  Division  No.  1. 

Dec  10, 1919.) 

(SyttdbuB  ^  the  Court.) 
GABNZBHiaivT  ^=s>29— Pbocebos  of  gollatee- 

AL  SXCUSITT  NOT  SUBJECT. 

The  court  did  not  err  in  directing  a  verdict 
for  the  garnishee. 

Error  from  Superior  Court,  Fulton  Coun- 
ty; W.  D.  EUls,  Judge. 

Action  by  J.  H.  Cutler  &  Ca  against  the 
Brown-€ramer  Cotton  Company  and  the  Cen- 
tral Bank  &  Trust  Corporation,  garnishee. 
Judgment  in  favor  of  the  garni^^ee  was  di- 
rected, and  plaintiff  brings  error.    Affirmed. 

T.  B.  Higdon  and  H.  N.  Fuller,  both  of  At- 
lanta, and  W.  T.  Shore,  of  Chaiiotte,  N.  0., 
for  plaintiff  in  error. 

Candler,  Thomson  &  Hirsch,  of  Atlanta, 
for  defendant  In  error. 

LUKB,  J.  This  case  arises  by  reason  of 
service  of  process  of  garnishment  upon  Cen- 
tral Bank  &  Trust  Corporation  by  the  plain- 
tiff and  the  statutory  traverse  to  the  gar^ 
nlshee's  answer  denying  indebtedness.  The 
trial  upon  the  traverse  was  had  upon  the  fol- 
lowing agreed  statement  of  facts  and  evi- 
dence: 

"This  is  a  traverse  of  the  answer  of  the  Cen- 
tral Bank  &  Trust  Corporation  to  the  second 
summons  of  garnishment  served  upon  it  in  this 
cause,  the  answer  having  been  filed  on  May  16, 
1917.  At  the  time  of  the  service  of  the  sum- 
mons the  Central  Bank  held  warehouse  receipts 
belonging  to  the  Brown-Cramer  Cotton  Com- 
pany for  2,002  bales  of  cotton  then  stored  with 


the  Atlanta  Warehouse  Company.  These  re- 
ceipts were  held  as  collateral  security  for  in- 
debtedness of  the  Brown-Cramer  Cotton  Com- 
pany to  the  Central  Bank  amounting  to  $155,- 
429.76.  At  the  time  the  Central  Bank  filed  its 
answer  in  garnishment,  on  May  16,  1917,  this 
cotton  was  worth  20  cents  per  poond,  and  the 
2,002  bales  weighed  946,170  pounds.  On  May 
28,  1917,  the  2,002  bales  were  sold  for  $188,- 
523.02,  bringing  21^  cents  per  pound,  or  20Ml 
cents  net.  During  the  pendency  of  the  first  gar- 
nishment in  this  cause,  which  was  served  on  the 
Central  Bank  on  January  30,  1917,  and  was 
answered  Mardi  5,  1917,  said  cotton  was  worth 
from  16  to  18  cents  per  pound.' 


w 


A.  P.  Coles,  sworn  for  the  garnishee,  testi- 
fied as  follows: 

"On  May  28,  1917.  I  was  vice  president  of 
the  Central  Bank  ft  Trust  Corporation,  and  on 
that  date  I  sold  2,002  bales  of  cotton  which 
the  bank  held  as  collateral  security  for  the 
indebtedness  of  the  Brown-Cramer  Cotton  Com- 
pany. $156^000  of  the  funds  was  applied  to  the 
indebtedness  of  the  Brown-Cramer  Cotton  Com- 
pany, and  the  balance  remitted  to  the  Albany 
National  Bank.  Not  a  cent  was  turned  over  to 
the  Brown-Cramer  Cotton  Company.  Hie 
figures  show  what  the  cotton  brought  per  pound, 
aroond  20%  cents,  I  think.  I  don't  remember 
whether  the  cotton  market  was  going  up  or 
down.  I  was  familiar  with  it  at  that  time.  It 
was  very  hard  to  sell  that  grade  of  cotton  at 
that  time  for  .20  cents  per  pound.  It  had  not 
been  selling  for  that  price;  it  had  been  selling 
very  much  lower.  That  was  a  very  fine  price 
we  got  for  that  cotton.  I  don't  remember  how 
much  lower  it  had  been  selling,  but  there  was 
practically  no  sale  for  poor  cotton.  I  could  not 
tell  you  what  this^  cotton  would  have  sold  for 
on  May  16th.  I  remember  we  got  a  very  fine 
price,  because  the  cotton  was  very  poor  in  grade. 
I  made  the  sale  as  soon  as  I  had  a  good  price 
on  it,  I  had  to  do  it.  We  were  all  watching  the 
market  every  day.  The  cotton  had  been  prac- 
tically unsalable  on  account  of  the  grade.  I 
mean  by  'unsalable'  anything  like  the  market 
value.  I  do  not  know  what  the  market  value  was 
except  by  the  sale.  Generally  a  thing  is  worth 
what  it  will  bring.  I  think  this  cotton  sold 
above  the  market  value.  It  brought  21^  and 
20%  cents  net,  21%  cents  for  middling  cotton. 
I  knew  what  the  price  of  cotton  was  up  to  that 
time.  I  don't  know  what  it  was  12  days  before 
that  The  balance  of  $83,093  I  sent  to  the 
Albany  National  Bank." 

F.  H.  Bates,  witness  for  the  garnishee,  tes- 
tified: 

'*I  am  cashier  of  the  Albany  National  Bank, 
and  was  so  on  December  29,  1916.  The  Brown- 
Cramer  Cotton  Company  was  indebted  to  this 
bank  on  December  29,  1916,  in  the  amount  of 
$249,499.37.  This  indebtedness  originated  on 
account  of  money  advanced  by  the  bank  to  said 
Brown-Cramer  Cotton  Company,  which  money 
was  used  for  the  purpose  of  paying  for  the  cot- 
ton. As  security  for  this  indebtedness  the  bank 
held  compress  receipts  of  1,995  bales  stored  in 
Albany,  Cordele,  and  other  places.  $214,763.08 
of  said  indebtedness  was  paid  on  December  29, 
1916,  by  the  Brown-Cramer  Cotton  Company. 
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The  collateral,  being  the  cotton  receipts  above  f  Bank  had  advanced  on  the  cotton  a  large 


mentionedi  was  surrendered  to  the  compress 
<*ompanie8,  in  lien  of  which  the  railroads  isrsned 
bills  of  lading  to  Brown-Cramer  Cotton  Com- 
pany, who  in  turn  indorsed  them  and  attached 
them  to  drafts  drawn  by  themselves  on  the  Cen- 
tral Bank  &  Trust  Corporation.  A  balance  of 
^4,736.28  remained  unpaid,  and  to  secure  this 
indebtedness  Brown-Cramer  Cotton  Company 
transferred  their  equity  in  the  above  1,995 
bales  of  cotton  on  December  29,  1916.  The 
transfer  is  as  follows:  'Albany,  6a.,  Dec.  29, 
1916.  As  collateral  for  our  account  for  balance 
4lue  the  Albany  National  Bank  on  nineteen  hun- 
dred ninety-five  (1,995)  bales  of  cotton  shipped 
Atlanta  Warehouse  Company,  on  which  we  have 
drawn  sixteen  (16)  cents  per  pound,  we  hereby 
transfer  our  equity  in  same  to  said  Albany  Na- 
tional Bank,  they  having  advanced  the  money  to 
pay  for  said  cotton.  Brown-Cramer  Cotton 
Company,  by  P.  J.  Brown,  President.*  There 
is  still  due  from  the  Brown-Cramer  Cotton  Com- 
pany to  the  Albany  National  Bank  the  sum  of 
$34,736.28  of  the  indebtedness  existing  on  De- 
cember 29,  1916.  I  have  no  official  connection 
with  the  Brown-Cramer  Cotton  Company.  Its 
indebtedness  to  the  Albany  National  Bank  arose 
during  the  cotton  season  of  1916.  It  is  not  evi- 
denced by  note  except  a  $16,(X)0  note,  a  copy  of 
which  is  attached  to  these  interrogatories  mark- 
ed Exhibit  B.  The  security  which  the  Albany 
National  Bank  holds  for  this  indebtedness, 
which  is  a  transfer  of  the  equity  of  1,995  bales 
of  cotton,  the  original  of  which  is  attached  to 
these  interrogatories,  has  not  been  recorded  in 
Dougherty  county  or  E^lton  county,  Ga.  This 
security  was  taken  on  December  29,  1916,  to 
secure  the  balance  due  the  bank.  At  the  time 
the  security  was  given,  the  cotton  was  in  pro- 
cess of  shipment  to  the  Atlanta  Warehouse 
Company.  The  transfer  which  the  Albany  Na* 
tional  Bank  holds  as  security  for  the  indebted- 
ness of  the  Brown-Cramer  Cotton  Company  is 
the  transfer  of  the  equity  of  the  Brown-Cramer 
Cotton  Company  in  1,995  bales  of  cotton.  This 
instrument  has  not  been  recorded.  The  Albany 
National  Bank,  through  its  cashier,  has  not  put 
the  Central  Bank  &  Trust  Corporation  of  At- 
lanta on  notice  of  the  transfer  to  said  former 
bank  of  the  defendant's  equity  in  said  cotton. 
S.  B.  Brown  is  president  of  the  Albany  Na- 
tional Bank.  He  has  no  official  connection  with 
the  Brown-Cramer  Cotton  Company.  The  Al- 
bany National  Bank  holds  no  deposits,  money, 
or  property  of  the  Brown-Cramer  Cotton  Com- 
pany which  can  be  applied  to  the  indebtedness 
of  said  company  to  the  bank  other  than  the 
transfer  of  the  equity  in  the  cotton  above  men- 
tioned. S.  B.  Brown  is  liable  to  the  Albany 
Natioinal  Bank  on  the  notes  it  holds  against  the 
Brown-Cramer  Cotton  Company.  The  Albany 
National  Bank  has  not  released  their  lien  or 
daim  on  the  cotton  of  the  Brown-Cramer  Cot- 
ton Company." 

The  court  directed  a  finding  In  favor  of 
the  garnishee,  and  the  plaintiff  excepted. 
The  record  shows  that  the  Albany  National 
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Biun  of  money,  and  was  holding  the  receipts 
therefor;  that  an  arrangement  was  made 
whereby  the  cotton  so  held  should  be  trans- 
ferred to  a  warehouse  in  Atlanta,'  6a.,  and 
upon  the  receipt  so  held  the  garnishee.  Cen- 
tral Bank  &  Trust  Corporation,  advanced  on 
the  cotton  a  certain  sum  which  was  less  than 
the  amount  that  had  been  advanced  by  the 
Albany  National  Bank;  the  amount  so  ad- 
vanced being  paid  to  Albany  National  Bank. 
There  was  left  a  balance  due  the  Albany 
National  Bank,  and  for  this  balance  the  eq- 
uity of  the  owner  of  the  receipts  was  sold 
and  transferred  to  the  Albany  National  Bank. 
When  the  cotton  was  sold  by  the  garnishee 
there  was  realized  a  sum  in  excess  of  what 
the  garnishee  had  In  the  cotton.  This  sum 
was  paid  to  the  Albany  National  Bank,  and 
It  was  insufficient  to  pay  the  advance  as  orig- 
inally made  by  that  bank.  We  do  not  think 
the  garnishment  proceedings  reached  this 
money.  "Collateral  securities  in  the  hands 
of  a  creditor  shall  not  be  the  subject  of  gar- 
nishment at  the  instance  of  other  creditors." 
Civil  Code  1910,  §  6296.  It  appears  that  the 
liquidated  surplus  in  the  hands  of  the  gar- 
nishee was  not  known  or  ascertainable  until 
after  the  garnishee  had  answered,  and  for 
this  reason,  if  for  no  other,  such  sum  could 
not  be  reached  by  the  garnishment  in  this 
case.  See  Kyle  v.  Montgomery,  73  Oa.  337; 
Hall  v.  Page,  4  Qa.  428,  48  Am.  Dec.  235. 
There  are  instances  in  which  equity,  upon 
proper  pleadings,  might  distribute  or  hold 
the  fund  to  answer  the  garnishment  See 
Smith  V.  Worley,  10  Ga.  App.  280,  73  S.  EJ. 
428 ;  Southern  Flour  &  Grain  Co.  v.  North- 
em  Pacific  Ry.  Co.,  127  Ga.  680,  631,  56  S. 
B.  742,  9  L.  R.  A.  (N.  S.)  853,  119  Am.  St 
Rep.  356,  9  Ann.  Cas.  437,  and  cases  cited. 
In  addition  to  what  we  have  Just  said,  it  was 
proper,  because  of  the  Hen  of  the  Albany  Na- 
tional Bank,  that  the  surplus  held  by  the 
garnishee  be  paid  to  that  bank.  See  South- 
em  Flour  &  Grain  Co.  Case,  supra;  Wal- 
ton V.  Horkan,  112  Ga.  814,  816,  817,  38  S.  B. 
105,  81  Am.  St  Rep.  77. 

The  objection  raised  as  to  the  admissibility 
of  the  interrogatories  is  without  merit.  See 
Radford  v.  Ga.  &  Ala.  Ry.,  113  Ga.  627,  31> 
S.  B.  108;  Allen  v.  Farmers*  &  Trader^* 
Bank,  129  Ga.  748,  59  S.  B.  813. 

From  the  record  in  this  case  It  was  not  er- 
ror to  direct  a  verdict  against  the  traverse 
and  in  favor  of  the  garnishee. 

Judgment  afiftrmed. 

BROYLBS,  a  J.»  and  BLOODWORTH,  J^ 
concur. 
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(24  Oa.  App.  6S1) 

BENNETT  ▼.  MANN.     (No.  10386.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

Dec  11,  1919.) 

(ByllahuB  (y  the  Court,) 

1.  Sales  ^s»332,  333— NoncK  negessabt  to 

8ELLEB'8  bight  OF  BE8ALB. 

The  remedy  given  a  seller  by  Civil  Code 
1910,  S  4131,  of  resale  where  the  purchaser 
refuses  to  take  and  pay  for  goods  bought,  is 
applicable  to  cases  of  executory  contract  where 
the  seller  tenders  performance,  and  where,  be- 
fore the  time  fixed  for  delivery,  the  purchaser 
notifies  the  seller  that  he  will  not  receive  and 
pay  for  the  goods  if  tendered  at  that  time. 
McCord  V.  Laidley,  87  Ga.  221,  13  S.  E.  609; 
Davis  Sulphur  Ore  Co.  v.  Atlanta  Guano  Co., 
109  Ga.  607,  34  S.  E.  1011 ;  Mendel  v.  MiUer, 
126  Ga.  834,  56  S.  E.  88,  7  L.  R.  A,  (N.  S.) 
1184;  Brooke  v.  Robson,  3  Ga.  App.  136,  59 
S.  E.  323 ;  Southern  Flour  &  Grain  Co.  v.  St. 
Louis  Grain  Co.,  11  Ga.  App.  401,  75  S.  E. 
439.  However,  before  the  purchaser  will  be 
liable  for  the  difference  between  the  contract 
price  and  that  obtained  on  resale,  it  must  ap- 
pear that  he  was  notified  of  the  seller's  inten- 
tion to  resell  at  the  purchaser's  risk.  Felty 
V.  Southern  Flour  &  Grain  Co.,  140  Ga.  332,  78 
S.  E.  1074  (1). 

2.  Sales   ^=s>339~Diligengb   in   besellino 
.  within  beasoxsablb  tims  as  qt7esti0n  fob 

JUBT. 

Whether  a  seller,  who,  upon  the  purchas- 
er's refusal  to  take  and  pay  for  goods  bought, 
elected  to.  resell  and  recover  the  difference  be- 
tween the  contract  price  and  that  obtained  on 
the  resale,  exercised  reasonable  diligence  to  sell 
within  a  reasonable  time  and  at  the  best  price 
he  could  obtain  is  a  question  for  the  jury. 
Robson  V.  Hale,  139  Ga.  753,  78  S.  E.  177; 
Carver  v.  Graves,  47  Tex.  Civ.  App.  481,  106 
8.  W.  903. 

8.  Sales  ^=s»1(4),  339— Allegation  of  exe- 
cuted GONTBACT  IN  ACTION  TO  BECOVEB  DIF- 
FEBENCE  IN  PBICE;    INDEFINITE  CONTBACT. 

When  considered  in  connection  with  the  al- 
legation in  paragraph  1  of  each  count  of  the 
petition  that  '*said  sale  and  purchase  were  con- 
firmed in  writing  by  the  plaintiff  and  by  the 
defendant,"  the  statement  in  the  petition  of  the 
alleged  contract  of  sale  is  not  of  a  mere  offer, 
proposal,  or  unilateral  agreement,  nor  of  an  un- 
executed contract  of  sale,  but  of  an  executed 
contract  for  the  sale  of  goods  to  be  delivered 
in  the  future.  21  A.  &  E.  Enc.  Law  (Ist  Ed.) 
485,  486. 

(a)  The  contract  is  not  so  Indefinite  in  regard 
to  the  number,  weight,  and  character  of  hides 
("the  thing  sold")  as  to  render  incapable  of 
legal  enforcement.  35  Cyc.  205;  Bass  Dry 
Goods  Co.  V.  Granite  City  Mfg.  Co.,  113  Ga. 
1142,  39  S.  E.  471 ;  Terry  v.  International  Cot- 
ton Co.,  136  Ga.  187,  70  S.  E.  1100;  Win- 
bome  Guano  Co.  v.  Plymouth  Mercantile  Co., 
168  N.  C.  223  (84  S.  E.  272) ;  Cash  v.  Hinkle, 
36  Iowa,  623;  Nixon  ▼.  Nixon,  21  Ohio  St. 
114;  Shore  Lumber  Co.  v.  American  Lumber, 
etc.,  Co.,  23  Ga.  App.  136  (97  S.  E.  667) ;  Civ. 
Code  1910,  §  4268. 


4.  Pleading  «=»53(1)  —  Sales  ^=s>339  —  Con- 
stbuction  of  sepabate  counts;    petition 
to  becoveb  diffebencb  in  pbice  on  besale. 
As   a  general  rule,    separate   counts   in  a 
petition  are  to  be  treated  as  if  they  set  out  sep- 
arate causes  of  action.     Allegations  from  one 
count  cannot  be  imported  into  another,  either 
for   the   purpose   of   sustaining   or    destroying 
it,  unless  the  pleading,  though  in  form  contain- 
ing two  counts,  in  substance  and  in  fact  con- 
tains  but   one.     Train   v.    Emerson,   137   Ga. 
730,  74  S.  E.  241  (1). 

(a)  The  court  did  not  err  in  overruling  the 
general  demurrer,  so  far  as  it  applied  to  the 
first  count  of  the  petition. 

(b)  The  second  count  of  the  petition  is  de- 
fective in  substance,  and  the  general  demurrer, 
so  far  as  it  applied  to  the  second  count,  should 
have  been  sustained. 

Error  from  Superior  Court,  Fulton  CoUa- 
ly ;  J.  D.  Humphries,  Judge. 

Action  by  Charles  H.  Mann,  doing  business 
in  the  name  of  the  Southern  Hide  &,  Skia 
Company,  against  J.  H.  Bennett,  doing  busi- 
ness in  the  name  of  Atlanta  Hide  &  Tallow 
Company.  Demurrer  to  petition  overruled, 
and  defendant  brings  error.  Reversed  in 
part  and  afi^rmed  in  part. 

Westmoreland,  Anderson  &  Smith,  of  At- 
lanta, for  plaintiff  in  error. 

Anderson,  Rountree  &  Oenshaw,  of  At- 
lanta, for  defendant  in  error. 

LUKE,  J.  Charles  H.  Mann,  doing  busi- 
ness in  the  name  of  Southern  Hide  &  Skin 
Company,  brought  suit  against  J.  H.  Ben- 
.nett,  doing  business  in  the  name  of  Atlanta 
Hide  &  Tallow  Company.  The  petition  was 
in  two  counts.    The  first  count  alleges: 

(1)  The  defendant  is  a  resident  of  £^ilton 
county,  Ga. 

(2)  On  November  28»  1917,  the  plaintiff  sold 
to  the  defendant  "from  1,500  to  2,000  green 
salted  hides,  30#  and  up,  at  the  price  of 
20^^  per  pound,  f.  o.  b.  Jacksonville,  hides 
to  be  free  from  damage,"  the  said  words 
'*30#  and  up*'  having  a  fixed  and  definite 
trade  meaning,  to  wit,  of  the  weight  of  30 
pounds  and  upwards.  On  said  day  said  sale 
and  purchase  were  confirmed  in  writing  by 
the  plaintiff  and  by  the  defendant. 

(3)  Plaintiff  advised  defendant  from  time 
to  time  of  his  readiness  and  ability  to  de- 
liver said  2,000  hides  under  said  contract, 
and  urged  him  to  accept  and  pay  for  them, 
but  at  the  Instance  of  the  defendant  the  de- 
livery of  said  2,000  hides  covered  by  said 
contract  thus  confirmed  was  delayed  from 
time  to  time  until  February  20,  1918,  and 
on  that  day  the  defendant  refused  to  accept 
and  pay  for  said  hides,  and  so  notified  the 
plaintiff.  (4)  Thereupon,  to  wit,  on  Febru- 
ary 22,  1918,  the  plaintiff  caused  the  defend- 
ant to  be  served  with  a  notice  in  writing,  a 
copy  of  which  is  hereto  attached,  marked 
"Exhibit  A,"  and  made  a  part  hereof. 
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(5)  Plaintiff  then  proceeded  in  the  utmost 
good  faith  to  make  a  resale  of  said  2,000 
tiides  at  the  highest  price  obtainable,  and  as 
a  result  of  said  efforts,  to  wit,  on  March  12, 
1918,  he  made  a  resale  of  said  2,000  liides  to 
Northwestern  Leather  Company  of  Boston, 
Mass.,  at  14  cents  per  pound. 

(6)  The  difference  between  the  contract 
price  of  said  2,000  hides  and  the  price  there- 
of on  resale  amounted  in  the  aggregate  to 
$6,042.22. 

(7)  In  his  efforts  to  make  a  resale  plain- 
tiff necessarily  and  properly  incurred  the 
following  expenses,  to  wit,  the  sum  of  $250, 
the  expenses  of  a  trip  to  Atlanta,  6a.,  thence 
to  Chattanooga,  Tenn.,  thence  to  Elkin,  N. 
C,  and  thence  to  Boston,  Mass.,  in  an  effort 
to  make  a  resale  of  said  hides  to  Schoen 
Bros.,  at  Atlanta,  Ga.,  or  to  Scholze  Tan- 
nery, at  Chattanooga,  Tenn.,  or  to  Elkin 
Shore  Company,  at  Elkin,  N.  C.,  or  to  Beggs 
and  Cobb,  or  to  the  Northwestern  Leather 
Company,  at  Boston,  Mass.,  they  beisg  then 
and  there  the  principal  parties  in  the  mar- 
ket for  hides  of  said  character  and  quantity. 
Wherefore  plaintiff  prays  judgm^t  against 
the  defendant  in  the  principal  sum  of  $6,- 
202.22,  etc 

In  the  second  count  of  the  petition  the 
allegations  in  paragraphs  1  to  4,  inclusive, 
are  the  same  as  the  allegations  in  the  para- 
graphs of  the  same  numbers  in  the  first 
count    The  remaining  paragraphs  allege: 

(5)  Plaintiff  then  proceeded  in  the  utmost 
good  faith  to  make  a  resale  of  said  hides 
at  the  highest  price  obtainable. 

(^  On  February  27,  1918,  defendant  or- 
dered plaintiff  to  prepare  the  hides  for  in- 
6I>ection  and  delivery,  and  this  was  done 
with  reasonable  exi)edition. 

<7)  On  March  2,  1918,  defendant  inq;>ected 
and  selected  1,500  hides,  which  were  then 
and  there  accepted,  weighed,  and  loaded  on 
cars  at  Jacksonville,  and  thereupon  defend- 
ant refused  to  pay  therefor,  said  1,500  hides 
being  then  and  there  the  weight  of  70,181 
Itoxmds. 

(8)  Plaintiff  then  further  prosecuted  his 
diligent  efforts  to  make  a  resale  of  said 
liides,  and  on  March  12,  1918,  he  made  a  re- 
sale of  said  1,500  liides  to  Northwestern 
Leather  Company,  Boston,  Mass.,  at  14  cents 
per  pound. 

(9)  The  difference  between  the  contract 
price  of  said  1,500  hides  and  the  price  there- 
of on  resale  amounted  in  the  aggregate  to 
$4,561.76. 

(10)  The  allegation  contained  in  para- 
graph 7  of  the  first  count  is  repeated. 

Wherefore  plaintiff  prays  Judgment  against 
•defendant  in  the  principal  sum  of  $4,811.76» 
«t& 

Exhibit  A  attached  to  the  petition,  is  as 
follows: 

"Atlanta,  Ga.    February  20,  1918. 

"Atlanta  Hide  &  Tallow  Company,  J.  H. 
Bennett,    Proprietor,   Peters    Street,   Atlantftf 


Georgia— Gentlemen:  On  November  28,  1917, 
you  confirmed  your  purchase  from  the  South- 
em  Hide  &  Skin  Company  of  1,500  to  2,000 
green  salted  hides,  S0#  and  up,  at  the  price 
of  20Mi4  P^  pound,  f.  o.  b.  Jacksonville,  hides 
to  be  free  from  damage,  and  on  the  same  day 
the  Southern  Hide  &  Skin  Company  confirmed 
your  purchase,  as  stated.  The  delivery  of  2,000 
hides  covered  by  said  contract  thus  confirmed 
had  been  delayed  from  time  to  time  and  at  your 
Instance,  and  to-day  you  refuse  to  accept  and 
pay  for  said  2,000  hides,  and  so  notified  Charles 
H.  Mann.  In  view  of  this  refusal,  Charles  H. 
Mann,  doing  business  in  the  name  of  the  South- 
ern Hide  &  Skin  Company,  hereby  gives  you 
notice  of  his  intention  to  sdl  said  2,000  hides, 
acting  for  this  purpose  as  your  agent,  and  he 
will  seek  to  recover  from  you  the  difference 
between  the  contract  price  and  the  price  on  re- 
sale. This  notice  is  given  in  accordance  with 
section  4131  of  the  Code  of  Georgia,  1910. 
Said  resale  will  be  made  within  a  reasonable 
time  and  at  such  time,  place  and  circumstances 
as  will  most  likely  fully  protect  your  interest. 
Tours  very  truly,  Charles  H.  Mann,  doing  busi- 
ness in  the  name  of  Southern  Hide  &  Skin 
Company." 

The  defendant  demurred  to  the  petition 
upon  the  following  grounds:  (1)  It  sets 
forth  no  cause  of  action.  (2)  The  contract 
set  up  in  the  petition  is  too  indefinite  and 
uncertain  to  have  any  binding  force  or  ef- 
fect in  that  there  was  no  agreement  on  the 
part  of  the  plaintiff  to  sell,  or  on  the  part 
of  the  defendant  to  purchase,  any  definite 
number  of  hides,  or  hides  of  any  definite  or 
certain  weight  (3)  Because  it  does  appear 
from  petition  that  plaintiff  resold  at  de- 
fendant's risk  1,500  hides  after  defendant 
had  inspected,  selected  and  accepted  them, 
and  had  them  weighed  and  loaded  on  cars 
at  Jacksonville^  to  be  shipped  to  defendant 
at  Atlanta,  without  giving  defendant  any  no- 
tice of  his  (plaintiff's)  intention  to  resell 
said  hides  for  defendant's  account  and  act- 
ing in  making  this  resale  as  defendant's 
agent,  and  without  giving  defendant  any 
notice  that  after  a  resale  the  plaintiff  would 
hold  defendant  liable  for  the  difference  be- 
tween the  contract  price  and  the  price  of  re- 
sale. (4)  It  does  not  appear  from  the  peti- 
tion that  plaintiff,  on  resale  of  said  hides, 
obtained  their  fair  value  in  the  market,  or 
that  the  plaintiff  used  reasonable  diligence 
and  effort  in  order  to  obtain  the  fair  value 
for  the  hides  on  resale.  The  court  overruled 
the  demurrer,  and  the  defendant  excepted. 

[1-4]  Only  headnote  4  0))  needs  elabora- 
tion. The  petition  is  to  be  construed  most 
strongly  against  the  pleader.  So  construed, 
we  think  that  under  the  allegations  of  para- 
graphs 6  and  7  of  the  second  count,  when 
they  are  considered  in  connection  with  the 
other  allegations  of  that  count,  the  plaintiff 
must  be  held  to  have  waived  the  breach  of 
contract  occasioned  by  the  defendant's  re- 
fusal to  accept  and  pay  for  the  2,000  hides, 
and  to  have  consented  with  the  defendant  to 
substitute  in  the  contract  of  sale  in  lieu  of 
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tbe  2,000  hides,  the  1,500  hides  that  were 
selected  and  accepted  by  the  defendant,  but 
for  which  he  refused  to  pay.  If  we  are 
correct  in  the  foregoing  conclusion  as  to  the 
construction  to  be  placed  upon  paragraphs  6 
and  7  of  the  second  count  (and  we  think  we 
are),  then  it  does  not  appear  from  the  peti- 
tion that  the  defendant  was  ever  notified  by 
the  plaintiff  of  his  intention  to  resell  the 
particular  1,500  hides  that  had  been  selected 
and  accepted  by  the  defendant,  and  it  is 
quite  dear  that  the  plaintiff's  resale  of  said 
hides  to  the  Northwestern  Leather  Company 
was  not  binding  upon  the  defendant.  We 
therefore  hold  that  the  court  erred  in  over- 
ruling the  demurrer  in  so  far  as  it  applied 
to  the  second  count  of  the  petition. 

Judgment  reversed  in  part,  and  affirmed 
in  part 

BROTLES,  0.  J.,  and.  BLOODWORTH,  J., 
concur. 


(24  Qa.  App.  661) 

HARVEY  T.  BOYD  et  aL    (No.  10412.) 

(Oonrt  of  Appeals  of  Georgia,  Division  No.  1. 

Dec  10,  1910.) 

(SyUahuB  5y  the  Court.) 

1.  Dismissal  and  nonsttit  ^=:92— Construc- 
tion OF  KETBAXir  WITH  B£F£BENCB  TO  COM- 
MON LAW  BEBVICB. 

The  Code  provisions  with  reference  to  a  re- 
traxit (Civil  Code  1910,  §§  6624,  5625)  are  de- 
rived from  the  English  common  law,  and  must 
be  constmed  accordingly.  8  BL  Com.  286;  7 
Stand.  Enc.  Proc.  652. 

2.  Dismissal  and  nonsuit  ^=>12,  29— Jxjdg- 
micnt  ^=»570(3)— voluntabt  withdhawal 

DIBTINOUI8HED   FBOM  "BETRAXIT." 

At  common  law  a  retraxit  differed  from  a 
voluntary  withdrawal  by  the  plaintiff  of  his 
action,  in  that  a  retraxit  terminated  both  the 
action  and  the  right  of  action,  while  such  a 
withdrawal  terminated  the  action  only,  leaving 
in  the  plaintiff  the  right  to  recommence  his  suit 
upon  the  same  alleged  right.  The  pending  ac- 
tion was  dismissed  as  effectively  by  the  one  as 
by  the  other.  Neither  could  be  entered  except 
in  open  court,  nor  even  then  without  leave  of 
the  court,  nor  at  all  if  it  worked  prejudice  to 
any  other  party,  either  defendant  or  coplaintiff. 
Bee  7  Stand.  Enc.  Proc  656  (b),  and  citations 
in  note.    See  18  C,  J.  1152,  §  5,  and  notes. 

[Ed.  Note— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Be- 
traxit.] 

8.  DlSMISSAZi    AND    NONSUIT    ^=s>5,    22,    29— 

Rights  of  coplaintiff  to  dismissal  in 
vacation. 

By  the  act  approved  December  23,  1843 
(Cobb's  Digest,  475),  from  which  section  5627 
of  the  Civil  Code  of  1910  is  derived,  a  plaintiff 
is  given  the  same  right  to  dismiss  his  action  in 
vacation  that  he  previously  had,  and  still  has, 
to  dismiss  it  in  term  time.    Except  as  changed 


by  the  statute,  the  common-law  rule  stated  above 
ia  still  of  force  in  this  state.  Cobb*s  Digest* 
721.  The  present  law  in  point  is  more  fully 
stated  in  section  5548  of  the  Civil  Code  of 
1910,  which  is  derived  from  a  blending  of  the 
common-law  rule,  and  statute  law  rule  above 
mentioned.  But  *'any  right  of  the  defendant," 
as  expressly  preserved  by  the  Code  section  last 
cited,  is  no  more  sacred  and  is  no  better  pro- 
tected by  the  law  than  are  the  rights  of  a  co- 
plaintiff  or  any  other  party  at  interest. 

4.  Dismissal  and  nonsuit  ^=»22— Effect  or 

BETBAXrr  BT  COPABTT. 

From  what  is  said  above  it  follows  that 
where,  as  in  this  case,  the  action  ia  brought  by 
two  persons  jointly,  and  a  retraxit  is  entered 
by  one  of  them,  without  the  express  consent 
of  the  other,  the  court  does  not  err  in  refusing 
to  dismiss  the  action  as  to  the  other  plaintiff 
and  in  permitting  him  to  continue  it  in  so  far 
as  his  own  rights  in  the  subject-matter  of  the 
suit  are  concerned. 

5.  Partnership  «=»20G— One  pabtneb  with- 
out RIGHT  to  ENTBB  BETBAZIT  IN  ACTION  BT 

COFABTNEBS. 

If  the  action  be  construed  as  brought  by 
two  equal  copartners  on  a  right  of  action  be- 
longing to  the  firm,  then  neither  partner  has  a 
right  to  enter  a  retraxit  for  the  firm  without 
the  express  consent  of  the  other  partner.  Civ. 
Code  1910,  {§  3169,  3171,  3172,  3175. 

6.  Ovebbulino  of  bshendant's  motion  to 
dismiss  plaintiff's  action. 

For  no  reason  assigned  did  the  court  err  in 
overruling  the  demurrer  of  the  defendant  or 
in  overruling  the  motion  of  the  defendant  to 
dismiss  the  plaintiff's  petition. 

Broyles,  C.  J.,  dissenting. 

Error  from  City  Court  of  Floyd  County; 
W.  J.  Nunnally,  Judlge. 

Joint  action  by  T.  D.  Boyd  and  anotlier 
against  A.  S.  Harvey.  Demurrer  of  defend- 
ant overruled,  his  motion  to  dismiss  tbe  pe- 
tition overruled,  and  he  brings  error.  Af- 
firmed. 

M.  B.  Bubanks,  of  Rome,  for  plaintiff  In 
error. 

Nathan  Harris  and  L.  H.  Covington,  both 
of  Bome,  for  defendants  in  error. 

LUKE,  J.    Judgment  affirmed. 

BLOODWORTH,   J.,   concurs. 

BROTLBS,  C.  J.  (dissenting).  This  was  a 
Joint  suit  brought  upon  a  joint  contract,  by 
two  persons,  partners,  and  their  petition 
shows  that  the  cause  of  action  was  a  Joint 
one.  After  the  retraxit  of  one  of  the  plain- 
tiffs was  filed,  no  amendment  to  the  petition 
was  offered  by  the  remaining  plaintiff  to 
meet  the  changed  condition  of  the  case 
caused  by  tliis  retraxit.  The  right  of  action 
was  Joint,  and  if  one  of  the  plaintiflis  could 
not  recover,  the  pending  suit  could  not,  at 
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least  without  proper  amendment,  be  prose- 
cated  by  the  other  plaintiff. 

I  think  the  court  erred  in  refusing  to  dis- 
miss the  case. 


(24  Qa,  App.  562) 

HABYEY  y.  BOTD  et  «L    (No.  lOilS.) 

(Court  of  Appeals  of  Georgia,  Diyision  No.  1. 

Dec  10,  1919.) 

(ByUahus  hy  the  Court.) 
Bevoew. 

This  case  is  controlled  by  the  decision  this 
day  rendered  in  Harvey  t.  Boyd  (No.  10412) 
101  S.  E.  708. 

Error  from  City  Court  of  Floyd  CJounty; 
W.  J.  Nunnally,  Judge. 

Action  by  T.  D.  Boyd  and  others  against 
Mrs.  Georgia  Harvey.  Judgment  for  plain- 
tiffs, and  defendant  brings  error.    Affirmed. 

M.  B.  Eubanks,  of  Rome,  for  plaintiff  in 
error. 

Nathan  Harris  and  Lu  H.  Ck)vington,  both 
of  Home,  for  defendants  in  error. 

LUKE,  J.    Judgment  affirmed. 

BLCODWORTH,  J.,  concurs. 
BB07LE9,  a  J.,  dissents. 


(24  Oa.  App.  541) 

BEUi  V.  JOHNSON.     (No.  10836.) 

(Court  of  Appeals  of  Georgia,  Division  Na  1. 

Dec.  9,  1919.) 

fSyUahuB  hy  the  Court.) 

YSNDOB  AND   PX7S0HASEB     ^c=>15  —  IZTVALID- 

rrr  op  voluntary  promise  to  convey,  bas- 
XD  on  past  bebvioxs  fully  compensated. 
This  was  a  suit  for  damages,  brought  against 
the  administrator  of  a  deceased  person,  for  fail- 
ure of  the  deceased  to  keep  his  promise  to  make 
the  plaintiff  a  deed  to  a  certain  tract  of  land, 
the  consideration  being  "additional  compensa- 
tion for  services  rendered  during  last  fifteen 
years  and  one  dollar  in  hand  paid."  The  peti- 
tion, properly  construed  (most  strongly  against 
the  plaintiff),  shows  that  no  services  were  con- 
templated, but  that  all  of  the  services  had  been 
rendered  and  fully  paid  for,  and  that  the  state- 
ment of  the  deceased  to  the  plaintiff  that  he 
was  going  to  deed  the  land  to  her  as  additional 
compensation  for  her  services  rendered  during 
the  last  15  years  was  a  mere  voluntary  promise, 
without  any  valid  consideration  to  support  it, 
and  was  therefore  unenforceable.  It  follows 
that  the  court  erred  in  overruling  the  general 
demurrer  to  the  petition. 

Error  from  Superior  CJourt,  Decatur  Goun- 
ty ;  W.  M.  Harrell,  Judge. 


Action  by  Lon  Ifohnson  against  H.  G.  Bell, 
administrator.  Demurrer  to  petition  over-- 
ruled,  and  defendant  brings  error.   Reversed. 

T.  S.  Hawes,  of  Bainbridge,  for  plaintiff 
in  error. 

W.  V.  Caster  and  J.  B.  Wilson,  both  of 
Bainbridge,  for  defendant  in  error. 

BROTLES,  0.  J.    Judgment  reversed. 

LUKE  and  BLOODWORTH,  JJ.,  concur. 


(24  Ga.  App.  592) 

BBBBDIiOVB  v.  STATH.    (No.  10961.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

Dec.  12, 1919.) 

(SyUahua  hy  the  Court,) 

Homicide  ^=^230,  269  —  Ghabacteb  of  pis- 
tol AND  CARTRIDGES  AS  DEADLY  WEAPON 
AND  INTENT  ABE  QUESTIONS  Of  FACT;  EVI- 
DENCE OF  INTENT  HELD  SUFFICIENT. 

The  accused  was  convicted  of  assault  with 
intent  to  murder.  The  weapon  used  was  a 
pistol.  A  new  trial  is  sought  on  the  contention 
that  the  evidence  shows  that  the  pistol  was  so 
loaded  as  not  to  be  a  weapon  likely  to  produce 
death.  The  evidence  shows  that,  while  the 
pistol  itself  was  without  mechanical  defect,  yet 
it  was  loaded  only  with  five  cartridges  designed 
for  use  in  a  different  kind  of  pistol;  that  the 
accused,  while  a  prisoner  in  jail,  pointed  the 
pistol  80  loaded  at  the  jailer  and  ordered  him  to 
hold  up  his  hands;  and  that,  upon  the  jailer 
reaching  for  his  own  pistol  instead  of  throw- 
ing up  his  hands,  the  accused  snapped  his  pistol 
at  the  jailer  four  times,  without  succeeding  in 
firing  it  once.  Both  tiie  pistol  and  the  car- 
tridges in  question  were  put  in  evidence  foi 
inspection  by  the  jury,  and  four  of  the  car- 
tridges showed  signs  of  having  been  snapped. 
As  to  the  pistol  and  cartridges  in  evidence,  one 
witness  testified:  **If  the  plunger  goes  far 
enough  against  the  cap  to  knock  the  paint  off 
of  it,  as  it  shows  it  did,  it  is,  of  course,  liable 
to  explode,  and  just  why  it  did  not  do  it  on  this 
occasion  nobody  can  tell,  unless  the  cartridges 
went  in  just  a  little  too  far."  Another  witness 
testified:  "Even  with  those  cartridges  in  it,  and 
ev«n  though  they  were  not  made  for  this  particu- 
lar make  of  pistol,  the  chances  are,  if  you  were 
to  snap  them,  the  pistol  would  fire."    Held: 

(a)  The  pistol  and  the  cartridges  being  in  evi- 
dence, whether  or  not  they  constituted  a  weapon 
likely  to  produce  death  was,  under  all  the  evi- 
dence, a  question  exclusively  for  the  jury. 
Paschal  v.  State,  68  Ga.  818;  Paschal  v.  State, 
125  Ga.  279,  54  S.  E.  173 ;  Meriwether  v.  State, 
104  Ga.  500,  30  S.  E.  806. 

0))  The  intention  of  the  accused  in  snapping 
at  the  jailer  the  pistol  so  loaded  was,  under  all 
the  evidence,  likewise  a  question  for  the  jury : 
and  they  were  authorized  to  find,  as  they  did 
find,  that  the  intention  of  the  accused  in  snap- 
ping the  pistol  was  to  discharge  it  and  thereby, 
kill  the  person  at  whom  it  was  pointed.     See 
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Park's  Penal  Code,  i  07,  and  dtations  on  "In- 
tent" 

Error  from  Superior  CJourt;  Floyd  County; 
Moses  Wright,  Judge. 

Walter  Breedlove  was  convicted  of  assault 
with  Intent  to  murder,  and  he  brings  error. 
Affirmed. 

W.  B.  Mebane,  of  Rome,  for  plaintiff  in 
error. 

0.  H.  Porter,  Sol.  Gen.,  of  Rome,  for  the 
State. 

•    LUKE,  J.     Judgment  affirmed. 

BROYLES,  a  J.,  and  BLOODWORTH,  J., 
ooncar. 


(24  Ga.  App.  594) 

JACKSON  ▼.  STATE.    (No.  10974.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

Dec.  12,  1919.) 

(ByllahuB  hy  the  Court.) 
CBnaNAL  LAW  ^=5>963  —  DisAassAL  of  pbo- 

CEEDII7G  ON  BX7LB   NISI   ISSUED   IN    CONNEC- 
TION  WITH   MOTION   FOB  NEW   TBIAL. 

Where  there  was  neither  service  nor  writ- 
ten waiver  of  service  upon  the  opposite  party 
of  the  rule  nisi  issued  in  connection  with  a 
motion  for  a  new  trial,  and  where,*  at  the  first 
opportunity,  and  before  either  expressly  or  im- 
pliedly consenting  to  the  completion  of  the  mo- 
tion or  its  judicial  consideration  upon  its  mer- 
its, the  respondent  moved  to  dismiss  the  pro- 
ceeding for  want  of  snch  service,  the  court  did 
not  err  in  dismissing  it.  Pen.  Code  1910,  { 
1092;  CivU  Code  1910,  §  6080;  Smedley  v. 
Williams,  112  Ga.  114,  37  S.  E.  Ill ;  Summer- 
ford  V.  Kinard,  8  Ga.  App.  253,  68  S.  B.  955 ; 
McMullen  v.  Citizens'  Bank,  123  Ga.  400,  51 
S.  B.  342 ;  Tyler  v.  Amett,  13  Ga.  App.  595, 
79  S.  E.  482. 

Error  from  City  Ccort  of  Wrlghtsvllle;  B. 
B.  Blount,  Judge. 

Plxx»eding  between  the  State  and  Ben 
Jackson.  After  verdict,  Jackson  moved  for 
a  new  trial,  and  from  the  dismissal  of  his 
proceeding  on  the  motion,  he  brings  error. 
Affirmed. 

B.  H.  Moye,  of  Wrlghtsvllle,  for  plaintiff 
in  error. 

O.  S.  COazton,  SoL,  of  Wrlghtsvllle,  for  the 
State. 

LUKE,  J.     Judgment  affirmed. 

BROYLES,  O.  J.,  and  BLOODWORTH,  J., 
concur. 


(24  Qa.  App.  532) 

CENTRAL  OF  GEORGIA  BY.  CO.  T. 
JONES.  (No.  10644.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

Dec  9,  1919.) 

(ByJiabus  hy  the  Court,) 

1.  Pleading  ^=:»216(1)  —  Genbbal  demtjbskb 

AFTER  AMENDMENT  OF  PETITION   ONLY  QUES- 
TIONS   ITS    SUFFICIENCY. 

A  general  demurrer  to  a  petition  is  equiva- 
lent to  a  motion  to  dismiss  the  petition,  and, 
where  such '  a  demurrer  is  filed  subsequently 
to  the  allowance  of  an  amendment  to  the  peti- 
tion, the  sole  question  raised  by  the  demurrer 
is  as  to  the  sufficiency  of  the  i>etition  as  amend- 
ed. The  right  so  to  amend  the  petition  is  not 
thereby  questioned.  O'Shields  v.  Ga.  Pac  Ry. 
Co.,  83  Ga.  621,  10  S.  E.  268,  6  L.  R.  A-  162. 

2.  Pleading    «=»204(2)  —  Sufficienot    as 

AGAINST  GBNEBAL  DEMUBBEB. 

A  general  demurrer  to  the  entire  petition 
after  it  has  been  amended  is  properly  overruled, 
if  any  count  of  the  petition  sets  out  a  cause  of 
action.  Hay  v.  CoUins,  118  Ga.  243,  44  S.  B, 
1002;  Hudson  v.  Hudson,  119  Ga.  637,  46  S. 
E.  874. 

8.  Abatement  and  bevival  ^=954  — Action 
fob  personal  injury  does  not  abate  oh 
death  of  plaintiff. 
Whether  the  instant  case  was  an   action 
under  the  state  law  or  under  the  federal  Em- 
ployers' Liability  Act  (U.  S.  Comp.  St.  ||  8657- 
8665),  it  did  not  abate  upon  the  death  of  the 
plaintiff,   but  survived  to  his  personal  repre- 
sentative. 

(a)  Under  the  state  law  it  did  not  abate.  Civ. 
Code  1910,  §§  4421,  5617. 

(b)  Under  the  federal  Employers'  Liability 
Act,  as  amended  April  5,  1910,  it  did  not  abate. 
36  Stat.  291,  8  Fed.  Stat.  Ann.  (2d  Ed.)  1378 
(U.  S.  Comp.  St  S  8665) ;  U.  S.  Rev.  St.  8  955 
(U.  S.  Comp.  St  §  1592) ;  6  Fed.  Stat  Ann. 
(2d  Ed.)  Ill,  and  cases  cited. 

4.  OVEBBULING     OF     GENERAL     DEMUBBEB     TO 
AMENDED  PETITION. 

Under  the  above  mUngs  and  the  pleadings 
in  the  instant  case  the  court  did  not  err  in 
overruling  the  general  demurrer  to  the  amend- 
ed petition. 

Error  from  City  Court  of  Houston  Connty; 
A.  C.  Riley,  Judge. 

Action  by  E.  L.  Jones,  administratrix^ 
against  the  Central  of  Georgia  Railway  Com- 
pany. General  demurrer  to  amended  petition 
overruled,  and  defendant  brings  error.  Af- 
firmed. 

R.  C.  Jordan,  of  Macon,  for  plaintiff  in 
error. 

Ehnmett  Houser,  of  Ft  Valley,  and  Tbos. 
S.  Felder,  of  Macon,  for  defendant  in  error. 

BROYLES,  C.  J.    Judgment  affirmed. 
LUKE  and  BLOODWORTH,  JJ.,  concur. 
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(U  Ga.  App.  560) 

SAVAGE  T.  STATE.     (No.  10©76.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

Dec  9,  1919.) 

(ByUahu%  ly  the  Court.) 

Gbimina^  law  ^=9909— Payment  of  finb  to 
sati8ft  sentence  making  subsequent  mo- 
tion fob  new  tbial  moot. 

The  bill  of  exceptions  in  this  case  shows: 
'That  on  the  12th  day  of  September,  1919, 
in  said  [dty]  court  said  defendant  was  con- 
victed of  the  offense  of  selling  by  false  weights 
and  measures,  and  sentenced  by  the  court  to 
pay  a  fine  in  the  sum  of  $100  and  costs. 
That  on  the  12th  day  of  September,  1919, 
after  said  conviction,  his  honor,  W.  J.  Nun- 
nally,  judge  as  aforesaid,  signed  and  certified 
a  *motion  for  new  trial  in  said  case,  and  on 
the  15th  day  of  September,  1919,  said  mo- 
tion for  new  trial  was  duly  filed  in  the  office 
of  the  clerk  of  said  city  court.  That  on  the 
26th  day  of  September,  1919,  a  brief  of  the 
evidence  in  said  case,  an  amended  motion  for 
new  trial,  and  the  charge  of  the  court  were  filed 
in  the  office  of  said  clerk.  That  on  the  26th 
day  of  September,  1919,  the  state  filed  a  mo- 
tion to  dismiss  said  motion  for  new  trial,  on 
the  ground  that  one  Charlie  Gillam  had  paid 
the  fine  of  said  defendant;  that  on  the  filing 
of  said  motion  and  on  said  26th  day  of  Septem- 
ber, 1919,  the  defendant  by  his  counsel  moved 
to  dismiss  said  motion  of  the  state,  on  the 
ground  that  same  was  not  sworn  to,  and  said 
motion  was  by  the  court  overruled,  and  there- 
upon the  state  offered  in  evidence  the  testi- 
mony of  Charlie  Gillam  as  follows:  *On  Satur- 
day morning,  September  13,  1919,  after  the  de- 
fendant was  convicted,  I  went  over  to  the  jail, 
and  the  defendant  told  me  he  wanted  to  get 
out,  and  I  asked  him  if  he  wanted  me  to  pay 
him  out,  and  he  said  that  he  did.  He  never 
promised  to  work  for  the  company,  but  I  went 
and  paid  out  the  $100  and  costs,  and  he  went 
on  down  to  the  ice  plant  with  me  and  worked 
about  an  hour  that  day  and  also  a  little  while 
on  Monday.'  J.  J.  Lovelace,  superintendent  of 
the  ice  company,  testified  as  follows,  regarding 
the  payment  of  the  fine  of  the  defendant:  'On 
Friday  evening,  the  day  the  defendant  was  sen- 
tenced, that  was  the  12th  of  September,  the  de- 
fendant sent  for  me  to  come  to  the  jail  and 
see  him.  I  went  over  to  the  jail,  and  the  de- 
fendant told  me  he  wanted  me  to  pay  his  fine, 
and  that  he  would  work  for  the  ice  company 
tQI  he  had  worked  out  the  fine.  I  told  him  that 
I  would  pay  the  fine,  and  told  him  that  I  did 
not  want  him  to  drive  the  wagon  any  more,  but 
that  he  could  do  other  things  about  the  com- 
pany. The  next  morning,  Saturday  morning, 
I  gave  Mr.  Gillam  a  check  for  the  fine  and 
costs,  and  told  him  to  go  and  get  the  negro  out, 
which  he  did.'  The  defendant  submitted  to  the 
court  his  testimony  by  affidavit  as  follows: 
TThat  he  has  not  paid  the  fine  imposed  upon 
him  by  the  court  in  said  case,  nor  has  he  au- 
thorized any  one  else  to  pay  said  fine,  nor  has 
he  consented  to,  assented,  or  authorized  any 
person  to  pay  said  fine,  and  if  same  has  been 
paid,  it  has  been  paid  without  his  consent  or 
knowledge.  He  says  that  he  has  filed  his  mo- 
tion for  new  trial  in  said  case,  and  also  a  prop- 


er bond  as  is  required  by  law,  and  that  he  has 
been  advised  and  believes  that  he  has  been 
wrongfully  and  illegally  convicted  of  said  of- 
fense, and  that  he  has  good  cause  for  a  writ 
of  error  in  said  case.'  That  upon  hearing  said 
evidence  the  court  sustained  said  motion  on  the 
part  of  the  state  and  dismissed  said  motion 
for  new  trial  of  the  defendant,  to  which  ruling 
on  the  part  of  the  court  in  dismissing  said  mo- 
tion for  new  trial  of  the  defendant  the  defend- 
ant then  and  there  excepted,  and  now  excepts 
and  assigns  same  as  error."  As  will  be  seen 
from  the  above,  when  the  fine  and  costs  were 
paid,  no  motion  for  a  new  trial  had  been  filed, 
and  the  accused  obtained  his  release  from  the 
jail  because  of  such  payment.  The  payment  of 
the  fine  and  costs  satisfied  the  sentence,  and 
any  question  sought  to  be  raised  by  the  motion 
jCor  a  new  trial  is  moot.  The  court  properly 
dismissed  the  motion  for  a  new  trial.  See,  in 
this  connection,  Johnson  ▼.  Harris,  13  Ga.  App. 
618,  79  S.  E.  088. 

Error  from  City  Court  of  Floyd  County; 
W.  J.  Nunnally,  Judge. 

Lawrence  Savage  was  convicted  of  selling 
by  false  weights  and  measures,  and  he  brings 
error.    Affirmed. 

W.  B.  Mebane,  of  Rome,  for  plaintiff  in 
error. 
J.  F.  Kelly,  Sol.,  of  Rome,  for  the  State. 

BLOODWORTH,  J.    Judgment  affirmed. 

BROYLES,  C.  J.,  and  LUKH3,  J^  concur. 


(24  Oa.  App.  662) 

WESTERN  &  A.  R,  CO.  v.  WHITE  PROVI- 
SION CO.    (No.  10445.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

Dec  10, 1919.) 

(Syllahut  hy  the  Court.) 

Tbial  ^=>193(2)— Instbugtions  expbessino 
opinion  as  to  what  had  ob  had  not  been 
proved  bequibb  a  new  tbiai«. 

The  judge  in  his  charge  to  the  jury  having 
expressed  or  intimated  his  opinion  on  what  had 
or  had  not  been  proved  as  to  material  facts  in 
issue,  the  provisions  of  section  4863  of  the  Code 
of  191Q  require  that  a  new  trial  be  granted. 

Error  from  Superior  Court,  Fulton  Coun- 
ty; Geo.  L.  Bell,  Judge. 

Action  by  the  White  Provision  Comi>any 
against  the  Western  &  Atlantic  Railroad 
Company.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.  Reversed,  and  new 
trial  granted. 

Tye,  Peeples  &  Tye,  of  Atlanta,  for  plain- 
tiff in  error. 

Brewster,  Howell  &  Heyman,  of  Atlanta, 
for  defendant  in  error. 
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BLOODWORTH,  J.  The  White  Provision 
Ck>mpany  brought  snit  against  the  Western 
&  Atlantic  Railroad  Company  for  damages, 
alleging  in  part  that  they  were  engaged  in 
buying,  slaughtering,  and  selling  cattle,  hogs, 
etc ;  that  their  plant  was  in  Fulton  county, 
6a.;  that  a  carload  of  hogs  was  shipped 
Oiem  from  Kelso,  Tenn.;  that  the  shipper 
Applied  to  the  railroad  at  Kelso  for  a  car  36 
feet  long  in  which  to  ship  said  hogs ;  that  a 
ear  of  that  length  was  large  enough  for  the 
shipment;  that  the  railroad,  as  it  had  a 
right  to  do  for  its  own  convenience,  furnished 
a  car  38  feet  long;  that  the  freight  from 
Kelso  to  Atlanta  on  a  36-foot  car  was  $53.50, 
and  on  a  38-foot  car  was  5  per  cent  ($2.65) 
more;  that  the  railroad  at  Kelso  accepted 
$53.50,  the  amount  of  freight  on  a  86-foot 
car  as  ordered,  but  that,  when  the  car  of 
hogs  arrived  in  Atlanta,  the  railroad  de- 
manded the  additional  amount  of  $2.65,  the 
same  being  the  freight  on  a  38-foot  car,  be- 
tore  the  delivery  of  the  hogs ;  that  petitioner 
refused  to  pay  this  additional  sum  at  first, 
but  finally  paid  it  under  protest;  that  be- 
cause of  the  delay  in  delivering  the  hogs  the 
petitioner  was  damaged,  etc. 

The  railroad  company  denied  liability,  and 
insisted  that  the  shipment  required  the  38- 
foot  car,  which  "was  loaded  with  hogs  to  its 
full  visible  capacity,  and  defendant  did  in- 
sist upon  the  payment  by  plaintiff  of  the  sum 
of  $2.65  additional  freight  charges  on  said 
carload  of  hogs.  Said  car  was  a  38-foot  car 
loaded  to  its  full  visible  capacity,  and  the 
rate  of  freight  insisted  upon  by  defendant 
was  the  rate  provided  by  the  tariff  schedule 
of  file  and  in  force  governing  such  shipment 
under  the  provisions  of  the  act  of  the  €k>n- 
gress  of  the  United  States  of  February  4, 
1887,  and  amendments  thereto  [U.  S.  Oomp. 
St  §  8563  et  seq.],  known  as  the  act  of  [to?] 
regulate  commerce,  and  this  defendant  was 
under  the  legal  duty  to  collect  such  freight 
charges."  The  trial  resulted  in  a  verdict  for 
the  plaintiff,  and  the  defendant  excepted. 

One  ground  of  the  motion  for  new  trial 
alleges  that  the  court  erred  in  charging  the 
Jury  as  follows: 

"I  further  charge  you  that  the  fact  that  the 
plaintiff  subsequently  complied  with  such  claim 
of  the  defendant  and  paid  said  charge^  under 
protest  would  not  authorize  you  to  reduce  the 
damages  that  had  up  to  said  time  resulted  from 
the  illegal  act  of  the  defendant  and  that  you 
cannot  consider  that,  if  the  plaintiff  had  sooner 
acquiesced  in  such  illegal  demand,  the  damages 
resulting  from  such  illegal  conduct  on  the  part 
of  the  defendant  would  have  been  lessened.'* 

Plaintiff  in  error  insists  that  this  charge 
was  error  "in  that  the  same  characterized 
the  act  of  defendant  as  'illegal/  and  the  de- 


mand made  by  defendant  as  'lllegaV  and  the 
conduct  of  the  defendant  as  'illegal,'  and 
amounted  to  and  was  as  given  to  the  jury, 
an  expression  of  opinion  by  the  court  as  to 
questions  of  fact."  The  real  issue  In  the 
case  is  as  to  whether  or  not  the  railroad 
was  right  in  demanding  the  additional  $2.65 
freight  We  agree  with  plaintiff  In  error 
that  the  part  of  the  charge  quoted  above  is 
"an  expression  of  opinion  by  the  court  as  to 
questions  of  fact"  and  is  clearly  violative  of 
section  4863  of  the  CivU  Code  of  1910.  This 
being  true,  the  decision  must  be  reversed, 
and  a  new  trial  granted. 

If  other  errors  were  committed  in  the  trial 
of  the  case,  they  are  of  such  nature  as  are 
not  likely  to  recur  on  another  trial,  and  it 
is  unnecessary  to  consider  the  other  allega- 
tions of  error. 

Judgment  reversed. 

BROYLES,  O.  J.,  and  LUKB,  J^  concur. 


(24  Oa.  App.  558) 
FOUNTAIN  V.  STATE.    (No.  9978.) 

(Ck)urt  of  Appeals  of  Georgia,  Division  Now  1. 

Dec  10,  1919.) 

fSi/ttahut  hy  the  Court,) 

JnnGMXNT  BEVEBSED  TO  OONFOBU  TO  DBCISIOK 
OF  SUPBEMB  COUBT. 

The  judgment  originally  rendered  by  this 
court  in  this  case  (23  Oa.  App.  113,  98  8.  E. 
178)  having  been  reversed  by  the  Supreme  €k>urt 
(149  Ga.  — ,  101  S.  B.  291),  the  former  judg- 
ment of  this  court  is  vacated,  and  the  judg- 
ment of  the  trial  court  is  reversed. 

EhTor  from  Superior  Court,  Ben  HIU  Coun- 
ty; D.  A.  R.  Cmm,  Judge. 

Charlie  Fountain  was  convicted  of  volun- 
tary manslaughter,  his  motion  for  new  trial 
was  overruled,  and  an  affirmance  by  the 
Court  of  Appeals,  Division  No.  2  (23  Ga.  App. 
113,  98  S.  B.  178),  was  reversed  by  the  Su- 
preme Court  on  certiorari  (149  Ga.  — ,  101 
S.  B.  294).  Former  judgment  of  the  (^urt  of 
Appeals  vacated,  and  judgment  of  the  trial 
court  reversed. 

John  W.  Bennett,  of  Waycross,  H.  J.  Quin- 
cey,  of  Ocilla,  and  Spencer  R.  Atkinson,  of 
Atianta,  for  plaintiff  in  error. 

J.  B.  Wall,  Sol.  (Sen.,  and  A.  J.  McDonald, 
both  of  Fitzgerald,  for  the  State. 

BLOODWORTH,  J.    Former  judgm^t  va 
cated,  and  judgment  of  trial  court  reversed 

BROTLBS»  a  J^  and  LUKB,  J.,  ooncur. 
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(24  ChL  App.  K88) 

NEWOOMB  HOTEL  CO.  T.  COBBETT. 

(No.  10793.) 

(Coart  of  Appeals  of  GeorgiOt  Division  No.  1. 

Dec.  9,  1919.) 

(Byllahut  hy  the  CouH,) 

Petition  not  subjsot  to  deitdbbeb. 

The  amended  petition,  properly  conatmed 
as  a  whole,  was  not  anbject  to  any  ground,  ei- 
ther general  or  special,  of  the  demurrer  inter- 
posed, and  the  court  properly  so  ruled. 

Error  from  City  Court  of  Sayaimali;  Da- 
Tis  Freeman,  Judge. 

Action  by  L.  L.  Corbett  against  the  New- 
comb  Hotel  Company.  General  and  special 
demurrer  to  amended  petition  overruled,  and 
defendant  brings  error.    Affirmed. 

E.  S.  Elliott,  of  Savannah,  for  plaintiff  in 
error. 

Bobt  L.  Colding  and  .Oliver  &  Oliver,  all 
of  Savannah,  for  defendant  in  error. 

BBOTLES,  C.  J.    Judgment  affirmed. 

LUKE  and  BLOODWOBTH,  JJ.,  concar« 


(24  Ga.  App.  589) 

CHIIiDS  V.  STATE.     (No.  108G7.) 

(Court  of  Appeals  of  Georgia,  Diyision  No.  1. 

Dec  12,  1919.) 

(8yttalm»  by  the  Court.) 

X.  BXTBOLABT    ^=S>41(1)    —    InSUFFICISNOT    OV 
SVIDENCB. 

The  indictment  in  this  case  charges  that 
plaintiff  in  error  "did  unlawfully,  fraadalently» 
and  privately  take"  from  a  certain  house,  into 
which  he  had  broken  and  entered,  "four  hun- 
dred pounds  of  pecan  nuts  of  the  personal  goods 
<>f  the  Byrom  C!orporation."  The  evidence 
showed  that  the  pecans  "that  were  missed  from 
that  house  were  paper  shell  pecans,  Schleys," 
that  the  Byrom  Corporation  had  pecans  stored 
at  other  places  near  the  house  alleged  to  have 
been  burglarized,  and  that  "there  were  some 
paper  shell  trees  in  the  cotton  field  cultivated 
by  this  boy."  Some  days  after  the  date  of  the 
alleged  burglary,  the  accused  sold  some  paper 
shell  pecans  to  each  of  two  witnesses,  Howard 
and  Statham.  In  his  statement  the  defendant 
said,  in  part:  "(K  course  I  hauled  a  few  pecans 
over  the  river  and  sold  them  to  Mr.  Howard 
and  Mr.  Statham,  but  I  didn't  take  none  out 
of  no  house,  and  I  haven't  been  in  no  house 
at  all,  nobody's  house.  I  ain't  been  accused 
of  no  burglary  at  all  before.  They  had  a  lot 
of  pecans  around  the  house,  and  we  would 
gather  them.  We  would  pick  them  up  on  the 
roadside,  and  on  my  farm  I  picked  up  a  right 
smart  of  them.  Mr.  Mayo  he  told  me  to  keep 
the  pecan  trees  on  my  part  of  the  farm  cleaned 
around  good  and  nice,  and  to  keep  the  grass 
from  around  them,  and  I  could  use  some  of 


them,  and,  well,  I  picked  up  some  of  them, 
a  good  deal  of  them,  and  my  folks  when  they 
was  working  would  pick  up  some  of  them,  and 
we  would  get  some  there  at  12  o'clock,  pick 
them  up  around  the  house  and  in  my  cotton 
there,  and  I  didn't  have  no  intention  of  steal- 
ing. I  wasn't  stealing  them  at  all.  I  thought 
I  had  a  right  to  them  when  I  hired  under  Mr. 
Mayo."  There  is  no  evidence  to  show  that  the 
pecans  sold  to  Howard  and  Statham  were 
"Schleys,"  and  no  evidence  to  show  that  they 
were  the  identical  pecans  that  came  from  the 
house  alleged  to  have  been  broken  into.  The 
evidence  is  insufficient  to  support  the  verdict 

2.  Otheb  assionvents. 

As  a  new  trial  must  be  ordered  under  the 
foregoing  ruling,  it  is  unnecessary  to  consider 
the  other  allegations  of  error. 

Error  from  Superior  Court,  Crisp  County; 
O.  T.  Gower,  Judge. 

Barney  C!hilds  was  charged  with  breaking 
and  entering  a  certain  house  and  taking 
therefrom  certain  personal  property  of  a 
named  owner,  and  from  the  judgment  he 
brings  error.    Beversed. 

J.  T.  Hill  and  Jas.  L.  Wlmberly,  both  of 
Macon,  for  plaintiff  in  error. 

J.  B.  Wall,  Sol.  Gen.,  of  Fitzgerald,  and 
Crum  &  Jones,  of  Cordele,  f6r  the  State. 

BLOODWOBTH,  J.    Judgment  reversed. 

BROYLES,  C.  J.,  and  LUKE,  J.,  concur. 


(24  Oa.  App.  600) 
HABBIS  V.  WABMACK.     (No.  l(H2a) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

Dec.  le,  1919.) 

(SyUabuB  hy  the  Court,) 

1.  Bbokxbs  C=>54,  64(1)>-Evidsncs  insuvfz- 
cibnt  to  entitle  bboeebs  to  commission. 

Where  the  owner  of  real  estate  listed  it 
with  a  broker  for  the  purpose  of  sale  upon  cer- 
tain terms,  and  the  broker  failed  to  procure  a 
purchaser  upon  such  terms,  but  did  procure 
one  who  entered  into  a  contract  directly  with 
the  owner  upon  different  terms,  part  of  the 
consideration  of  the  latter  terms  being  a  con- 
veyance to  the  owner  by  the  purchaser  of  a 
lot,  but  where  such  contract  of  sale  was  not 
consummated  by  reason  of  the  inability  of  the 
purchaser  to  convey  the  lot  to  the  owner,  be- 
cause the  purchaser  had  no  title  to  the  lot  and 
could  not  obtain  title  thereto,  the  purchaser 
for  this  reason  was  not  ''ready,  willing,  and 
able"  to  buy  upon  the  terms  agreed  upon  by 
him  with  the  owner,  and  the  broker,  not  having 
procured  a  purchaser  "ready,  willing,  and  able" 
to  buy  upon  any  terms,  did  not  earn  any  com- 
mission upon  the  alleged  sale. 

2.  Evidence  demanding  verdict. 

The  verdict  was  demanded  by  the  evidence, 
and  it  is  therefore  not  necessary  to  consider 
any  of  the  alleged  errors  in  the  judge's  charge. 
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Error  from  Superior  CJourt,  Catoosa  Coun- 
ty; J.  E.  Rosser,  Judge  pro  hac  vice. 

Action  by  B.  F.  Harris  against  Fred  War- 
mack.  Judgment  for  defendant,  and  plain- 
tiff brings  error.    Affirmed. 

W.  E.  Mann,  of  Dalton,  and  M.  L.  Harris, 
of  Ringgold,  for  plaintiff  in  error. 

Maddox,  McCamy  &  Shumate,  of  Dalton, 
for  defendant  in  error. 

STEPHENS,  J.     Judgment  affirmed. 

JENKINS,  P.  J.,  and  SMITH,  J^  concur. 


(24  Qa.  App.  696) 

CAKES  T.  STAMPER.      (No.  10200.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

Dec.  16, 1010.) 

(ByUabu9  hy  the  Court,) 

1.  Rttlinos  on  DEMinnaBB  and  on  xvidenoe. 

The  trial  court  did  not  err  in  overruling 
the  demurrer  to  the  petition  or  in  admitting 
the  evidence  objected  to. 

2.  CTebtiobabi  ^s»68— Finding  of  jttbt  bxtp- 

POBTBD  BT  XTIDENGB  CONCLUSIVE. 

There  was  some  evidence  to  support  the 
finding  of  the  jury,  and  the  judge  of  the  supe- 
rior court  did  not  err  in  overruling  the  certio- 
rari. 

Error  from  Superior  Court,  Fulton  Coxm- 
ty;  J.  T.  Pendleton,  Judge. 

Action  between  Mrs.  H.  N.  Cakes  and  Mrs. 
Frances  Stamper.  Judgment  for  the  lat- 
ter, certiorari  overruled,  and  the  former 
brings  error.    Affirmed. 

R.  R.  Jackson,  of  Atlanta,  for  plaintiff  in 
error. 

STEPHENS,  J.    Judgment  affirmed. 

JENKINS,  P.  J.,  and  SMITH,  J.,  concur. 


(24  Oa.  App.  e08) 

McDonald  v.  southern  ry.  oo. 

(No.  10631.) 

« 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

Dec  16,  1919.) 

(ByUabui  hy  the  Court,) 
1.  TbiAL  ^=>255(14)— Pboven  issue  of  Iobt 

BABNINO  OAFACITT  TO  BK  CHABQE  IBBESPBC- 
TIVE   OF   BEQUEST. 

Lost  earning  capacity  being  an  entirely 
separate  and  distinct  item  of  damage  from  pain 
and  suffering,  and  it  being  the  duty  of  the  trial 
judge  to  submit  to  the  jury  all  of  the  substan- 
tial issues  made  by  tlie  pleadings  and  the  evi- 


dence, it  follows  that,  where  in  a  suit  for  per- 
sonal injuries  a  claim  for  lost  capacity  to  labor 
and  earn  money  was  cue  of  the  substantial  is- 
sues made  by  the  pleadings  and  the  evidence, 
the  law  relative  thereto  should  have  been  fully 
given  in  charge  to  the  jury,  without  special 
request  therefor. 

2.  Dakaqes  ^=»216(8)— Lost  babnino  oapao- 

ITT;     PLEADINa. 

Where  in  such  a  case  the  petition  sets  oat 
the  petitioner's  injuries  and -alleges  that  they 
are  permanent,  and  that  the  petitioner  has  be- 
come totally  disable^,  and  where  the  petiticm 
prays  damages,  as  a  result  of  said  injuries, 
for  ''lost  capacity  to  labor  and  earn  money/* 
and  where  the  evidence  shoWs  such  physical  in- 
juries to  the  plaintiff,  from  which  the  jury  may 
reasonably  infer  that  the  plaintiff  has  been 
permanently  or  totally  disabled,  and  will  con- 
tinue so  for  any  period  of  time  in  the  fature,  the 
issue  as  to  lost  earning  capacity,  either  partial 
or  total,  is  presented. 

8.  Tbial  ^=>253(9)  —  Chabge  oiottino  to 
chaboe  on  pboven  issue  of  lost  eabnino 
capacitt  ebboneous. 

The  trial  judge  instructed  the  jury  as  fol- 
lows: "The  plaintiff  sues  for  pain  and  suffering 
which  he  alleges  he  has  suffered  and  endured 
by  reason  of  the  negligence  of  the  defendant. 
That  is  a  legitimate  specification  of  damages, 
and  he  would  be  entitled  to  damages  for  pain 
and  suffering,  if  you  find  the  case  has  been 
made  out;  and  as  to  that  tiiere  is  no  rule  to 
measure  damages  for  pain  and  suffering  and 
diminished  capacity  to  labor  as  distinguished 
from  earning  capacity,  except  the  enlightened 
conscience  of  impartial  jurors  under  the  sancti- 
ty of  their  oaths.  If  you  find  this  csaa  has  been 
made  out,  you  would  ascertain  from  the  evidence 
whether  the  plaintiff  has  suffered,  much  or  lit- 
tle, the  character  and  extent  of  his  suffering, 
and  give  him  such  damages  as  your  enlightened 
consdences  would  approve.  The  plaintiff  con- 
tends that  his  injuries  are  permanent,  and  that 
he  will  suffer  in  the  future  on  account  of  this 
injury,  on  account  of  the  alleged  negligence  of 
the  defendant.  You  would  consider  that,  if  the 
injuries  are  permanent  and  he  is  likely  to  suf- 
fer pain  in  the  future,  and  if  you  should  al- 
low him  anything  for  future  pain  and  suffering, 
why  you  would  have  to  reduce  that  amonnt  to 
its  present  cash  value,  figured  at  the  rate  of  7 
per  cent  He  also  sues  for  lost  wages.  That 
is  a  matter  of  evidence.  If  he  is  entitled  to  re> 
cover,  he  woi:dd  be  entitled  to  recover  the 
amount  of  money  he  has  lost  by  reason  of  this 
injury,  and  you  would  find  that  from  the  evi- 
dence. Find  what  he  was  earning,  how  long 
he  has  been  out  of  employment  by  reason  of 
this  injury,  and  give  him  such  an  amount  as 
the  evidence  shows  him  to  be  entitled  to  nnder 
that  specification.  •  •  •  You  need  not  con- 
sider those  two  items,  doctor's  bills  and  medi- 
cine, but  consider  the  other  items,  pain  and 
suffering  and  lost  wages."  In  this  charge  the 
judge  nowhere  submitted  to  the  jury  the  ques- 
tion of  plaintiff's  right  to  recover  for  lost  ca- 
pacity to  labor  and  earn  money,  but  expressly 
confined  the  jury  to  the  issue  as  to  wages  lost 
up  to  the  time  of  the  trial. 
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4.  Otheb  assigitments. 

The  other  aasignments  of  error  are  without 
merit. 


Error  from  Superior  Ck>urt,  Fulton  Ck>im- 
ty;  Geo.  Jj,  Bell,  Judge. 

Action  by  G.  A.  McDonald  against  the 
Southern  Railway  Company.  Judgment  for 
defendant,  and  plaintiff  brings  error.  Re- 
versed. 

J.  Caleb  C^rke,  of  Atlanta,  for  plaintiff 
In  error. 

McDanlel  &  Blac^  of  Atlanta,  for  defend- 
ant In  error. 

STEPHENS,  J.    Judgment  reversed. 

JENKINS,  P.  J.,  and  SMITH,  J.,  concur. 


(101  &E.) 

the  plaintiff  purchased  the  note  with  notice  of 
an  infirmity  therein,  the  trial  judge  did  not  err 
in  directing  a  verdict  for  the  plaintiff,  upon  the 
failure  of  the  evidence  to  disclose  any  fact  or 
circumstance  within  the  knowledge  of  the  plain- 
tiff prior  to  the  purchase  of  the  note  which 
would  put  a  prudent  man  on  his  guard  as  to 
any  defense  which  the  defendant  might  have  had 
against  the  payee  of  the  note. 

2.  Evidence  ^s»158(5)— Parol  svidengb  ab 
to  suit  iit  an  otheb  c0x7bt  excluded. 

The  court  properly  excluded  parol  testimony 
as  to  the  contents  of  a  suit  in  the  municipal 
court  of  Atlanta. 


(24  Ga.  App.  628) 

DAT  T.  BANK  OF  SPARKS.     (No.  10803.) 

(Oourt  of  Appeals  of  Georgia,  Division  No.  2. 

Dec  16. 1919.) 

(Byllahus  by  the  Court.) 

Sufficiency  of  evidence. 

The  affidavit  of  illegality  in  this  case  con- 
tained all  the  nmterial  allegations  required  by 
law,  and  therefore  the  court  erred  in  disnuss- 
ing  it 

Error  from  City  Court  of  Nashville;  J.  D. 
Ix>vett,  Judge. 

Proceeding  by  the  Bank  of  Sparks  against 
Mrs.  H.  A.  Day.  Affidavit  of  illegality  dis- 
missed, and  defendant  brings  error.  Re- 
versed. 

Story  ft  Story,  of  Nashville,  for  plaintiff  in 
error. 

W.  R.  Smitli,  of  Nashville,  for  defendant  in 
error. 

SMITH,  J.    Judgment  reversed. 

JENKINS,  P.  J.,  and  STEPHENS,  J.,  con- 
cur. 


<M  Oa.  App.  809) 
TUXWORTH  V.  BARBER.     (No.  10683.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

Dec  16, 1919.) 

(ByUabiu  ly  the  Court,) 

1.  BlIXB  ANn  NOTES  ^=:>337— Yebdigt  niBEOT- 
En  ON  FAILXTBE  OF  DEFENSE  OF  PUBOHASE 
WITH  KNOWIiEDGB  OF  INVALIDrTT. 

In  a  suit  upon  a  promissory  note  by  a  plain- 
tiff who  is  the  transferee  of  the  note,  where  the 
defendant  admits  a  prima  fade  case  and  as- 
sumes the  burden  of  proving  his  defense  that 


Error  from  Superior  Court,  De  Ejdb  Coun- 
ty; C.  W.  Smith,  Judge. 

Action  by  T.  O.  Barber  against  William 
Tuxworth.  Judgment  for  plaintiff  on  a 
directed  verdict,  and  defendant  brings  error. 
Affirmed. 

J.  B.  Stewart,  of  Atlanta,  for  plaintiff  in 
error. 

McElreath  ft  Scott,  of  Atlanta,  for  defend- 
ant in  error. 

STEPHENS,  J.    Judgment  affirmed. 

JENKINS,  P.  J.,  concurs. 
SMITH,  J.,  disqualified. 


(24  Ga.  App.  630) 

PELHAM  &  H.  R.  CO.  v.  WALKER. 
(No.  10600.) 

(Court  of  Appeals  of  Georgia,  DMsion  No.  1. 

Dec.  9,  1919.) 

(Syttabus  hy  the  Court.) 
1.  New   trial   <8=»70  —  Grant   SRRONBotrs 

WHERE  EVIDENCE  DEMANDS  VERDICT. 

The  first  grant  of  a  new  trial  is  error  where 
the  evidence,  together  with  all  reasonable  de- 
ductions and  inferences  therefrom,  construed 
most  strongly  in  favor  of  the  losing  party,  de- 
mands the  verdict  returned. 

Error  from  Superior  (Dourt,  Grady  County ; 
W.  C.  Worrill,  Judge. 

Action  by  W.  A.  Walker  against  the  Pel- 
ham  &  Havana  Railroad  Cbmpany.  Verdict 
for  defendant,  first  new  trial  granted,  de- 
fendant brings  error.     Reversed. 

M.  L.  Ledford  and  J.  A.  Pope,  both  of 
Cairo,  for  plaintiff  in  error. 

J.  Q.  Smith,  of  Cafro,  for  defendant  in 
error. 

BROYLES,  C.  J.  The  plaintiff  sued  the 
defendant  railroad  company  for  damage  to 
his  fishpond,  which  was  adjacent  to  the  rail- 
road's right  of  way,  and  alleged  that  the  de- 
fendant In  building  Its  railroad  put  in  a  fill 
across  a  stream  Just  above  the  fishpond,  and 
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716 


101  SOUTHEASTERN  BEPOBTER 


(Ga. 


constructed  the  road  In  a  "cut,"  with  a  ditch 
on  both  sides  of  the  roadbed,  and  that  this 
construction  diverted  the  rainwater  from 
its  natural  course  of  drainage  and  conveyed 
it  into  the  fishpond  (which  was  abundantly 
stocked  with  fish),  thereby  causing  the  wa- 
ters of  the  pond  to  become  polluted  with 
mud,  destroying  the  fish  and  permanently 
impairing  the  value  of  the  pond.  No  negli- 
gence of  any  character  was  charged  against 
the  defendant  Upon  the  trial  it  was  shown 
by  undisputed  evidence  that  the  plaintiff, 
prior  to  the  construction  of  the  railroad,  had 
by  deed  conveyed  to  the  defendant  the  land 
upon  which  the  railroad  was  Bubsequently 
constructed  adjacent  to  the  fishpond.  In  the 
deed  it  was  expressly  stipulated  that  the  land 
should  be  used  for  no  other  purpose  than 
that  of  a  common  carrier.  The  deed  also 
recited  that  the  grantor  ''reserve  the  privi- 
lege of  raising  the  water  in  his  fishpond, 
which  is  adjacent  to  the  right  of  way.'* 
There  was  no  evidence  to  show  that  the  de- 
fendant had  negligently  or  improperly  con- 
structed the  railroad,  or  that  it  could  have 
been  constructed  in  some  other  way  that 
would  not  have  caused  the  alleged  damage, 
or  that  the  defendant  negligently  or  improp- 
erly maintained  its  roadbed  and  right  of  way. 

Under  these  facts  the  verdict  for  the  de- 
fendant was  the  only  possible  legal  result 
(see,  in  this  connection.  Southern  Marble  Go. 
V.  Darnell,  94  Ga.  231,  21  S.  E.  531 ;  Vandi- 
ver  V.  Byrd-Matthews  Lbr.  Co.,  146  Ga.  117, 
90  S.  E.  960),  and  the  errors  in  the  charge 
of  the  court  were  harmless. 

The  verdict  having  been  demanded  by  the 
evidence,  the  court  erred  in  granting  a  new 
trial,  although  it  was  the  first  grant  thereof. 

Judgment  reversed. 

BliOODWORTH,  J.,  concurs. 
TAJKB,  J.,  disqualified. 


(24  Ga.  App.  640) 

OBNTRAIi  OF  GEOBGIA  BY.  CO.  T. 
SPABKS.    (No.  109U.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

Dec.  23,  1919.) 

(SyUabu9  hy  the  Court,) 

FOIJiOWBD  OASB. 

The  allegations  in  the  petition  in  this  case 
and  the  amendment  thereto  are  substantially 
the  same  aa  those  in  the  case  of  Smith  v.  Cen- 
tral of  Georgia  By.  C^>.,  22  Ga.  App.  572,  96 
S.  E.  570,  and  the  ruling  made  in  that  case  con- 
trols the  decision  of  this  case.  The  court  erred 
in  allowing  the  amendment,  and  in  thereafter 
overruling  the  demurrer  to  the  petition  as 
amended. 

Error  from  Superior  CJourt,  Talbot  County ; 
G.  H.  Howard,  Judge. 


Action  by  King  Sparks  against  the  Central 
of  Georgia  Bailway  Ck>mpany.  Amendment 
to  petition  allowed,  and  demurrer  to  amended 
petition  overruled,  and  defendant  brings  er- 
ror.   Beversed. 

Battle  ft  HoUis,  of  Columbus,  for  plalntUT 
in  error. 

J.  J.  Bull  &  Son,  of  Oglethorpe,  for  defend- 
ant in  error. 

SMITH,  J.    Judgment  reversed. 

JENKINS,  P.  J.,  and  STEPHENS,  J^ 
concur. 


(24  Ga.  App.  6U) 
STBWABT  V.  HABDIN.     (No.  10696.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

Dec  16,  1919.) 

(8yUahu9  hy  the  CowrL) 

1.  Bills  ano  irorsa  ^3»476(1)— Evidence  ^=> 
402,  432— Pabol  evidence  inadmissible  to 
dent  wbitten  tebms  of  bisk,  not  adios- 
8ible  to  dent  considebation. 

The  plea  of  the  defendant,  in  so  fkr  aa  it 
seeks  to  set  up  the  fraudulent  procurement 
of  the  note  as  a  defense,  fails  to  conform  to 
the  requirements  of  law.  Hanes  v.  E^imers 
&  0.  Bank,  20  Ga.  App.  129,  92  S.  E.  896; 
Tinsley  v.  GuUett  Gin  O).,  21  Ga.  App.  512 
(2),  516,  94  S.  E.  892.  The  note  as  signed  by 
the  defendant  must  therefore  be  taken  just  as 
if  it  had  been  written  and  signed  with  his  own 
hand,  and  the  promise  as  made  knowingly  en- 
tered upon.  Not  being  permitted  to  deny  the 
promise,  he  cannot  alter  or  change  by  parol 
any  of  its  written  terms.  Lynchburg  Shoe  Co. 
V.  Daniel,  23  Ga.  App.  186,  98  S.  E.  107.  But 
notwithstanding  such  a  promise  recites  a  con- 
sideration, it  is  still  the  right  of  the  maker  to 
prove  by  parol  that  It  was  really  withont  con- 
sideration, and  any  facts  pertinent  to  such  an 
issue  thus  made  are  relevant  Hawkins  v.  Col- 
lier, 101  Ga.  145,  28  S.  E.  632.  Thus,  treat- 
ing as  mere  surplusage  the  allegations  of  the 
plea  seeking  to  annul  the  promise  itself  by  set- 
ting up  as  a  defense  its  fraudulent  procure- 
ment, it  appears  from  the  plea  that  the  de- 
fendant received  notSung,  and  the  plaintiff 
parted  with  nothing  in  consideration  of  the 
note  being  signed,  and  that  what  he  now  seeks 
to  do  is,  not  to  deny  the  promise,  but  to  avoid 
the  consequence  thereof,  for  the  reason  that  it 
was  a  nudum  pactum.  Beazley  v.  GlgnilUat, 
61  Ga.  18Y;  Hall  v.  Morrison,  92  Ga.  311,  18 
S.  E.  293 ;  Mackin  v.  Blalock,  133  Cku  550,  66 
S.  E.  265,  134  Am.  St.  Bep.  220;  Jones  v. 
Georgia  Fertilizer  Co.,  21  Ga.  App.  170,  94  S. 
E.  81;  Mimbs  v.  Stephens  Hardware  Co.,  22 
Ga.  App.  88,  95  S.  E.  377;  Simmons  v.  In- 
ternational Harvester  Co.,  22  Ga,  App.  358.  96 
S.  E.  9 ;  Bheney  v.  Anderson,  22  Ga.  App.  417, 
96  S.  E.  217.  The  court,  therefore,  did  not 
err  in  overruling  the  plaintiff's  demurrer,  on 
the  theory  held  by  him  that  the  plea  set  up  a 
valid  defense  by  denying  a  consideration  for 
the  promise. 


^s»Por  other  cases  see  same  tooic  and  KEY-NUMBER  In  all  Key-Numbered  Digests  and  Indexes 


Ga.) 


MoMILLAN 

(101 


2.  Bills  and  notes  4=»489(3)  —  Pleading 
^=»396  —  Requibement  that  defendants 
stand  ob  fall  on  deiensb  a3  l^id. 

A  defendant  must  stand  or  fall  upon  his 
defense  as  laid  (Trentham  ▼.  Blnthenthal,  118 
Oa.  530,  534,  45  S.  R  421;  Hnnnicatt  ▼. 
Chambers,  111  Ga.  566,  86  S.  B.  853 ;  Burdette 
▼.  Crawford,  125  Ga.  577,  54  S.  B.  677 ;  Rodg- 
«rs  ▼.  Caldwell,  122  Ga.  279,  50  S.  B.  95; 
Clegg-Bay  Co.  y.  Indiana  Scale  &  Truck  Co., 
125  Ga.  558,  54  S.  B.  538) ;  and  since  the  de- 
fendant by  his  eTldence  admits  that  the  note 
actually  represents  a  disputed  consideration, 
and  thus  failed  to  sustain  his  plea  as  made, 
setting  up  a  want  of  consideration,  he  would 
not,  in  the  absence  of  a  sufficient  plea  of  fraud, 
be  able  to  vary  by  parol  the  terms  of  hfs  nn^ 
conditional  promise  by  which  the  disputed  claim 
had  been  liquidated.  Branan  v.  Warfield,  3 
Ga.  App.  586,  60  S.  B.  325;  Barco  ▼.  Taylor, 
5  Ga.  App.  372,  63  S.  B.  224.  The  defendant's 
own  evidence  having  failed  to  sustain  the  plea 
BE  entered,  the  court  erred  in  overruling  the 
motion  for  a  new  triaL 

Error  from  Superior  Court,  Jones  County; 
J.  B.  Park,  Judge. 

Action  betveeen  F.  M.  Stewart  and  J.  W. 
Hardin.  Judgment  for  the  latter,  motion  for 
new  trial  denied  and  the  former  brings  error. 
Beversed. 

Willard  W.  Burgess  and  F.  Holmes  John- 
son, both  of  Gray,  for  plaintiff  In  error. 

J.  B.  Jackson,  of  Gray,  for  defendant  In 
«rror. 

JSINKINS,  P.  J.    Judgment  reversed. 
STEPHENS  and  SMITH,  JJ^  concur* 


<24  Oa.  App.  579) 

McMillan  v.  COCHRAN  et  aL    (No.  10822.) 

<Ooart  of  Appeals  of  Georgia,  Division  Na  1. 

Dec  10,1919.) 

(8vUahu$  by  the  Oaurt.) 
SvinxNOB  ^=>442(1)— Pabol  kvidsncs  inau- 

KISSIBIJS  TO   VABT  COUPI^ETS  WBITTEN   OON- 
ntACT.  . 

"Where  parties  have  reduced  to  writing 
what  appears  to  be  a  complete  and  certain  agree- 
ment, it  will,  in  the  absence  of  fraud,  accident, 
or  mistake,  be  conclusively  presumed  that  the 
writing  contains  the  entire  contract,  and  parol 
evidence  of  prior  or  contemporaneous  represen- 
tations or  statements  is  inadmissible  to  add  to, 
take  firom,  or  vary  the  written  instrument." 

Error  from  City  Court  of  ThomasvUle;  W. 
H.  Hammond,  Judge. 

Action  by  *C.  A.  and  W.  B.  Cochran  against 
W.  L.  McMillan  to  foreclose  a  chattel  mort- 
£^age  attached  to  a  note.  General  demurrer 
to  affidavit  of  illegality  sustained,  and  de- 
fendant in  fi.  fa.  brings  error.    Affirmed. 
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H.  J.  Maclntyre,  of  ThomasvUle^  for  plain- 
tiff In  error. 

Hay,  Joiner,  Hammond  &  Crawford,  of 
ThomasvUle,  for  defendants  In  error. 


BBOTLES,  C.  J.  The  headnote  in  this 
case  Is  taken  verbatim  from  the  first  head- 
note  In  BuUard  v.  Brewer,  118  Ga.  918,  45  S. 
E.  711.  This  proceeding  was  a  forfedosure  of 
a  diattel  mortgage  which  was  attached  to  a 
promissory  note.  The  note  was  given  for  the 
purchase  price  of  two  mules,  and  the  mort- 
gage covered  these  mules  and  another  mule, 
and  was  given  to  secure  the  payment  of  the 
note.  The  mortgagor  (who  was  also  the  mak- 
er of  the  note)  filed  an  affidavit  of  illegality, 
in  which  he  alleged  a  total  failure  of  consid- 
eration of  the  note  and  mortgage.  In  that  the 
seUer  of  the  mules  at  the  time  of  the  sale  ex- 
pressly represented  them  to  be  reasonably 
suited  to  the  use  Intended,  to  wit,  that  of 
farming  mules,  and  that  this  representation 
was  untrue,  as  neither  of  the  mules  was  rea- 
sonably suited  for  a  farm  mule  and  was 
worthless  for  that  purpose.  The  court  sus- 
tained a  general  demurrer  to  the  affidavit  of 
Ulegallty,  and  the  defendant  in  fl.  fa.  ex- 
cepted. 

The  note  and  the  mortgage,  which  consti- 
tuted the  writing  In  this  case,  bore  the  sam^ 
date,  evidenced  the  same  contract,  and  were 
evidently  executed  simultaneously.  Further- 
more, there  Is  a  fair  Inference  from  the  rec- 
ord that  the  original  note  and  mortgage  were 
written  on  the  same  sheet  of  paper.  Under 
these  circumstances  the  note  and  the  mort- 
gage should  be  considered  together  and  as 
constituting  a  single  writing,  and  this  writ- 
ing appears  to  set  forth  a  certain,  complete, 
and  unambiguous  contract  There  is  nothing 
whatever  to  indicate  that  it  did  not  contain 
aU  the  terms  of  the  agreement  between  the 
parties.  The  maker  of  the  note  and  mort- 
gage agreed  to  pay  the  seUer  of  the  mules 
$703  on  December  15,  1918,  for  one  black 
horse  mule,  six  years  old,  named  Jim,  and 
one  bay  horse  mule,  six  years  old,  named  Joe, 
with  interest  from  maturity,  payable  annual- 
ly, at  8  per  cent,  per  annum,  at  the  holder's 
place  of  business,  with  all  costs  of  coUection, 
Including  10  per  cent  of  the  amount  as  at- 
torney's fees.  The  maker  of  the  note  and 
mortgage  also  waived  aU  homestead  and  ex- 
emption rights  under  the  laws  of  this  state 
or  of  the  United  States,  and  waived  demand, 
protest  and  notice  of  nonpayment  The  note 
also  recited  that  it  was  expressly  understood 
that  the  payee  did  not  warrant  the  health  or 
soundness  of  the  mules  for  the  purchase  price 
of  which  the  note  was  givoi.  Further,  the 
mortgage  contained  a  stipulation  that,  if  as 
much  as  $825  should  be  paid  on  the  note 
when  due,  the  mortgagees  would  carry  the 
balance  of  the  note  untU  December  15,  1919. 
without  interest     In  our  opinion  the  writ- 
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ing  In  this  case,  as  that  In  the  BullaTd  Case, 
supra,  set  forth  what  appears  to  be  a  com- 
plete, unconditional,  and  unambiguous  agree- 
ment between  the  parties,  and,  there  being 
no  charge  of  fraud,  accident,  or  mistake,  pa- 
rol evidence  of  prior  or  contemporaneous  rep- 
resentations was  inadmissible  to  add  to,  take 
from,  or  vary  the  written  instrument 

The  law  of  implied  warranties  is  not  In- 
volved in  this  case,  since  the  defendant  in  fi. 
fa.,  in  his  affidavit  of  illegality,  rested  his  de- 
fense solely  upon  the  alleged  breach  of  an 
express  warranty.  It  follows  from  what  has 
been  said  that  Uie  court  properly  dismissed 
the  affidavit  of  illegality  on  general  demur- 
rer. 

Judgment  affirmed. 

BliOODWORTH,  J.,  concunu 
LUKE,  J.»  disqualified. 


(24  Ga.  App.  642) 

MORROW  V.  YOUNG.    (No.  10551.) 

(Ck>urt  of  Appeals  of  Georgia,  Division  No.  1 

Jan.  0,  1920.) 

(8vllahus  by  the  Court.) 

GbnebaXi  demurbeb. 

Under  the  facts  of  the  case  as  disclosed  by 
the  pleadings,  the  court  did  not  err  in  dismissing 
the  amended  petition  on  general  demurrer. 

Error  from  Superior  Court,  Dougherty 
C!ounty;  W.  M.  HarreU,  Judge. 

Action  by  Walter  Morrow  against  B.  B. 
Young.  From  the  judgment  dismissing  the 
amended  petition  on  general  demurrer,  plain- 
tiff brings  error.    Affirmed. 

R.  J.  Bacon,  D.  H.  Redfeam,  and  W.  G. 
Martin,  all  of  Albany,  for  plaintiff  in  error. 

Pottle  &  Hofmayer,  of  Albany,  for  defend- 
ant in  error. 

LUKE,  J.    Judgment  affirmed. 

BROYLES,  0.  J.,  and  BLOODWORTH,  J., 
coQcur* 


(24  Ga.  App.  687) 

BARLOW  V.  STATE.     (No.  11068.) 

(Court  of  Appeals  of  Georgia,  Division  Noi.  1. 

Jan.  6,  1920.) 

(Syllabus  by  the  Court,) 

1.  Obiminal  law  ^=»117&— Exceptionb  not 
befebbed  to  in  bbibf  abandoned. 

The  exceptions  pendente  lite,  not  being  re- 
ferred to  in  the  brief  of  counsel  for  the  plaintiff 
in  error,  are  treated  as  abandoned. 

2.  Instbuctions. 

The  excerpt  from  the  charge  of  the  court 
complained  of,  when  considered  in  connection 


with  its  context,  was  not  erroneous  for  any  rea- 
son assigned. 

3.  Gbiminai.  law  ^=s>938(l)— New  tbial  fob 

NEWLT    DISCO  VEBED     CUMULATIVE    AND    IK* 
PEACHING  EVIDENCE  PBOPEBLT  DENIED. 

The  alleged  newly  discovered  evidence  was 
largely  cumulative  and  impeaching  in  its  charac- 
ter, and  it  does  not  appear  that  the  judge  abused 
his  discretion  in  overruling  the  special  ground 
of  the  'motion  for  a  new  trial  based  thereon. 

4.  Cbucinal  law  ^=s>1160— Vebdict  authob-- 

IZED  BT  evidence  AND  APPBOVED  BY  COUBT 
AFFIBMED. 

The  verdict  was  authorized  by  the  evidence* 
and,  having  been  approved  by  the  trial  judge, 
this  court  has  no  authority  to  set  it  aside. 

Error     from     Superior    Court,     Wheeler 
County;    E.  D.  Graham,  Judge. 

T.  W.  Barlow,  on  conviction,  brings  error. 
Affirmed. 

O.  M.  Duke,  of  Flovilla,  for  plaintiff  ib 
error. 
W.  A.  Wooten,  SoL  Gen.,  of  Eastman,  for 

the  State. 

BBOYLES,  C.  J.    Judgment  affirmed. 
LUKE  and  BLOODWORTH*  JJ.,  concur. 


(24  Oa.  App.  616) 

LOUISVILLB  &  N.  R.  CO.  ▼.  LOVELACE. 

(No.  10739.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2» 

Dec.  16, 1919.) 

(ByUabuM  by  the  Court.) 

1.  COITBTS  <d=»190(l,  2,  4)— MUNICIFAI«  ooubt; 
K0TI0I7  rOB  NEW  TBIAL  UNNECESSABT  AS 
CONDITION   TO   OBANT   OF  CEBTIOBABL 

The  right  of  certiorari  is  a  constitntionai 
right,  and  the  writ  lies  to  correct  errors  in  any 
inferior  judicatory,  including  the  municipal 
court  of  Atlanta.  While  a  writ  of  certiorari 
lies  to  a  final  judgment  entered  upon  a  verdict 
rendered  in  the  municipal  court  of  Atlants, 
without  any  motion  for  new  trial  having  been 
made,  it  does  not  follow  that  when  the  losing 
party  avails  himself  of  his  statutory  right  to 
an  oral  motion  for  new  trial  to  set  aside  such 
judgment  he  forfeits  his  constitutional  right 
to  except  by  certiorari  to  the  original  judg- 
ment. After  an  oral  motion  for  new  trial  in 
the  municipal  court  of  Atlanta  has  been  finally 
disposed  of,  either  by  having  been  overruled 
or  dismissed,  the  jurisdiction  which  that  court 
had  over  the  case  thereby  ceased  and  the  orig- 
inal judgment  stands  as  final.  Where  a  motion 
for  new  trial  is  made  in  the  municipal  court 
of  Atlanta  and  overruled,  certiorari  afterwards 
lies  to  the  original  judgment  rendered  therein 
if  presented  within  30  days  from  the  rendition 
of  the  judgment,  and  in  the  petition  for  certio- 
rari it  is  not  necessary  to  except  to  the  action 
of  the  trial  judge  in  overruling  the  motion  for 
new  trial. 
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2.  Cebtiorabi  ^=5>60  —  Wbit  not  dismissed 
whese  petmon  based  on  good  and  bad 

OBOUNDS. 

If  certiorari  does  not  lie  to  correct  a  judg- 
ment upon  the  ground  that  it  Is  contrary  to  the 
evidence  and  the  principles  of  equity  and  jus- 
tice, or  that  it  is  decidedly  and  strongly  against 
the  weight  of  the  evidence,  a  petition  for  cer- 
tiorari will  not  be  dismissed  on  such  ground, 
when,  in  addition  to  such  ground,  it  presents 
for  determination  a  question  of  law. 

8.  Cebtiobabi  ^=»42(4)  —  Beief  of  evidence 
not  necessabt. 

The  plaintiff  in  certiorari,  in  attempting  to 
fully  and  plainly  set  forth  what  transpired  up- 
on the  trial,  is  not  required  to  make  a  brief  of 
the  evidence  adduced  upon  the  trial,  but  may 
incorporate  in  his  petition  a  stenographic 
transcript  of  the  testimony,  set  forth  in  ques- 
tions and  answers.  It  is  error  to  dismiss  such 
a  petition  upon  the  ground  that  no  effort  was 
made  on  the  part  of  plaintiff  in  certiorari  to 
make  a  brief  of  the  evidence.  See,  in  this  con- 
nection, Meacham  v.  State,  7  Ga.  App.  713,  68 
8.  E.  52. 

4.  CouBTS  ^=»190(4)  —  Municipal  coubts; 

BOND   ON    CEBTIOBABI   GIVING  BEdntlTT    *'lN 
SAID  CASE"  STJFnciENT. 

Section  5186  of  the  Civil  Code  of  1910  pro- 
Tides:  "Before  any  writ  of  certiorari  shall  is- 
sue, *  ^  *  the  party  applying  for  the  same 
*  *  *  shall  give  bond  and  good  security,  con- 
ditioned to  pay  the  adverse  party  in  the  cause 
the  eventual  condemnation  money,  together 
with  all  future  costs."  A  bond,  attached  to  a 
petition  for  certiorari,  which  recites  the  case 
by  name  and  designates  it  as  "in  the  municipal 
court  of  Atianta''  and  obligates  the  plaintiff  in 
<;«rtiorari  and  his  security  for  the  "eventual 
condemnation  money  and  all  future  costs  in 
^aid  oas€^*  (italics  ours),  is  not  void  upon  the 
ground  that  it  is  conditioned  only  to  pay  the 
future  costs  in  the  municipal  court  of  Atlanta, 
and  not  all  future  costs.  The  phrase  "in  said 
case"  wHl  not  be  construed  as  applying  only 
to  the  case  as  pending  in  the  municipal  court 
of  Atianta,  but  will  be  construed  as  referring 
to  the  case  by  name,  irrespective  of  the  court 
in  which  it  is  pending. 

5.  Dismissal  or  wbit  or  cebtiobabi. 

The  court  erred  in  dismissing  the  petition 
for  certiorari,  upon  motion  filed  by  the  defend- 
ant in  certiorari. 

Error  from  Superior  Court,  Pulton  Coun- 
ty;  J.  T.  Pendleton,  Judge. 

Action  by  T.  A.  Lovelace  against  the 
Louisville  &  Nashville  Railroad  Company. 
Judgment  for  plaintiff  in  the  municipal 
court  of  Atlanta,  motion  for  new  trial  -  de- 
nied, petition  for  certiorari  dismissed,  and 
defendant,  plaintiff  in  certiorari,  brings  er- 
ror.   Reversed. 

T.  A.  Lovelace  sued  the  Louisville  &  Nash- 
ville Railroad  Company  in  the  municipal 
court  of  Atianta  and  recovered  a  Judgment 
on  March  4,  1919.  The  defendant,  under 
the  rules  in  that  court,  made  his  oral  mo- 


tion for  new  trial,  which  came  on  for  a 
hearing  on  March  7,  1919,  when  it  was  over- 
ruled. The  defendant,  within  30  days  from 
the  rendition  of  the  original  judgment,  pre- 
sented to  the  Judge  of  the  superior  court  of 
E^ilton  county,  and  had  sanctioned,  a  peti- 
tion for  certiorari,  in  which  he  did  not  ex- 
cept to  the  ruling  of  the  trial  Judge  in  over- 
ruling the  motion  for  new  trial,  but  excepted 
to  the  original  Judgment  and  assigned  error 
thereon.  Upon  the  call  of  the  case  in  the 
superior  court,  the  defendant  in  certiorari 
moved  to  dismiss  the  petition,  upon  the  fol- 
lowing grounds:  (1)  The  plaintiff  in  certio- 
rari Vfia.de  in  the  municipal  court  of  Atlanta 
an  oral  motion  for  new  trial,  which  was 
overruled,  and,  instead  of  excepting  to  the 
order  overruling  that  motion,  excepted  to 
the  original  Judgment,  and,  althouigh  the 
petition  for  certiorari  was  sanctioned  with- 
in 30  days  from  the  rendition  of  the  origi- 
nal Judgment,  yet,  in  view  of  the  passage 
of  the  Judgment  overruling  the  motion  for 
new  trial,  the  original  Judgment  excepted  to 
was  not  a  final  Judgment,  but  the  final  Judg- 
ment in  the  case  was  the  Judgment  overrul- 
ing the  oral  motion  for  new  trial,  and  the 
petition  for  certiorari  does  not  except  to  a 
final  Judgment  (2)  The  petition  for  certio* 
rari  excepts  to  the  verdict  and  Judgment  as 
being  contrary  to  the  evidence  and  the  prin- 
ciples of  equity  and  Justice,  and  decidedly 
and  strongly  against  the  weight  of  the  evi- 
dence, and  this  alleged  error  cannot  be 
reached  by  certiorari.  (In  regard  to  this 
ground,  an  inspection  of  the  record  will 
show  that,  in  addition  to  these  assignments, 
the  petition  for  certiorari  contains  other 
valid  assignments  of  error  raising  only 
questions  of  law.)  (3)  The  evidence  contain- 
ed in  the  petition  for  certiorari  consists  of 
a  copy  of  stenographic  notes  arranged  In 
questions  and  answers,  and  no  bona  fide  ef- 
fort had  been  made  to  brief  the  evidence. 
(4)  The  certiorari  bond  was  not  conditioned 
to  pay  all  the  future  costs  in  the  case,  hut 
only  the  future  costs  in  the  municipal  court 
This  motion  was  sustained  by  the  trial 
judge,  who  without  reference  to  any  partic- 
ular ground,  passed  an  order  generally  dis- 
missing the  petition  for  certiorari.  To  this 
order  plaintiff  in  certiorari  excepted. 

Tye,  Peeplee  &  Tye^  of  Atlanta,  for  plain- 
tiff in  error. 

McCallum  &  Sims,  of  Atlanta,  for  defend- 
.ant  in  error. 

STEPHENS,  J.  (after  stating  the  facts  as 
above).  [1,  2]  The  right  to  sue  out  a  certio- 
rari is  a  constitutional  right  and  the  writ 
lies  to  correct  errors  in  any  inferior  Judica- 
tory. It  lies  to  any  final  judgment  entered 
in  the  municipal  court  of  Atianta.  Johnston 
V.  Brenau  College-Conservatory,  146  Ga. 
182,  91  S.  B.  85;    Young  v.  Broyles,  16  Ga. 
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App.  356,  85  S.  E.  366.  Whether  certiorari 
lies  to  the  original  judgment  entered  npon 
a  verdict  in  that  court  after  an  unsuccessful 
effort  has  been  made  to  have  the  judgment 
reviewed  by  that  court  Is  the  question  for 
our  determination. 

The  finality  of  a  judgment  or  order  Is  not 
determined  by  the  time  within  which  it  is 
rendered,  but  by  its  effect  in  ending  the  liti- 
gation. The  fact  that  a  motion  for  new 
trial  has  been  made,  seeking  to  set  aside  a 
verdict  and  judgment  which  In  themselves 
are  final,  does  not  operate  to  destroy  the 
finality  of  the  verdict  and  Judgment  there- 
on, although  the  action  of  the  trial  judge 
upon  the  motion  for  new  trial,  such  as  dis- 
missing it,  or  overruling  It,  is  Itself  final  as 
ending  the  litigation.  In  this  sense,  there 
may  be  two  final  judgments  In  the  same 
case,  either  one  of  which  operates  to  end 
the  litigation.  It  is  clear  that  a  verdict  and 
judgment  rendered  In  the  municipal  court  of 
Atlanta  is  a  final  judgment  and  may  be  ex- 
cepted to  on  certiorari  y^lthout  a  motion  for 
new  trIaL  It  Is  also  clear  that  an  order 
disposing  of  a  motion  for  new  trial  In  the 
municipal  court  of  Atlanta  may  be  a  final 
judgment  and  may  be  excepted  to  on  certio- 
rari without  appealing  to  the  appellate  divi- 
sion of  that  court  It  is  also  clear  that  a 
judgment  of  the  appellate  division  of  the 
municipal  court  of  Atlanta  may  be  a  final 
judgment  and  may  be  excepted  to  on  cer- 
tiorari. There  can  therefore  be  three  final 
judgments  in  a  case  in  the  municipal  court 
of  Atlanta.  It  Is  clearly  established  that  the 
last  final  judgment  In  point  of  time  may  be 
excepted  to  by  certiorari.  Certiorari  lying 
to  either  one  of  such  final  judgments,  if  ten- 
dered within  the  statutory  period  after  the 
rendition  of  the  final  judgment  complained 
of,  and  before  the  losing  party  has  sought 
to  obtain  any  further  relief  in  the  municipal 
court,  it  would  be  a  bare  assertion  to  hold 
that,  should  the  losing  party  in  the  first  in- 
stance in  a  case  tried  in  that  court  avail 
himself  of  the  remedy  by  oral  motion  fo!r 
new  trial  therein,  and  after  its  determina- 
tloh  afllrmlng  the  original  judgment,  such 
losing  party  cannot  by  certiorari  tendered 
in  time  except  to  the  original  verdict  and 
Judgment  thereon,  and  that  his  sole  remedy 
would  be  to  except  to  the  order  or  Judgment 
overruling  the  motion  for  new  trial. 

When  the  original  Judgment  in  the  trial 
court  stands  final  in  that  it  is  not  Jeopardiz- 
ed by  any  subsequent  proceedings  in  that 
court,  whether  such  proceedings  had  been 
abandoned  or  finally  determined,  and  the 
original  Judgment  stands  final  to  operate  as 
an  end  of  the  litigation^  there  is  no  valid 
reason  why  the  losing  party  cannot  except 


to  the  original  Judgment  on  certiorari  if 
tendered  in  time.  It  has  been  held  that 
when  a  motion  for  new  trial  In  a  city  court 
has  been  terminated  by  a  dismissal  of  such 
motion,  or  has  been  abandoned  by  the  mov- 
ant, and  the  original  verdict  and  Judgment 
are  thus  left  standing  as  final,  and  there  are 
no  proceedings  pending  to  Jeopardize  it  in 
the  city  court,  certiorari  would  lie  to  such 
original  verdict  and  judgment  if  tendered 
within  the  statutory  period.  Moody  v. 
State,  14  Ga.  App.  523,  81  S.  E.  588 ;  Archie 
V.  State,  99  Ga.  23,  25  S.  B.  612.  In  the 
case  of  Roach  v.  Suiter,  54  Ga.  458,  where  a 
bill  of  exceptions  to  the  original  verdict  and 
judgment  obtained  in  the  city  court  of 
Savannah  was  dismissed  in  the  Supreme 
Court,  thus  leaving  the  original  verdict  and 
judgment  standing  as  final  and  operating  to 
end  the  litigation  in  the  city  court,  It  was 
held  that  a  certiorari  afterwards  tendered 
would  lie  to  such  verdict  and  Judgment  If 
tendered  within  the  time  allowed  by  law. 
These  three  oases  went  upon  the  theory 
that  a  writ  of  certiorari  would  lie  to  the 
original  verdict  and  judgment  after  other 
remedies  to  correct  the  errors  had  been  pur- 
sued and  finally  disposed  of  in  such  a  man- 
ner as  to  leave  the  original  verdict  and  Judg- 
ment standing  as  final  and  as  ending  the 
litigation.  We  can  see  no  difference  in  thl» 
respect  between  a  dismissal  of  such  pro- 
ceedings and  a  determination'  of  the  same 
upon  the  merits.  Both  terminate  the  pro- 
ceedings and  render  the  original  judgment 
finaL  The  ratio  decidendi  of  these  cases  is 
that  the  original  judgment  is  subject  to  be 
reviewed  on  certiorari  after  a  final  deter- 
mination, rather  than  a  dismissal  of  the 
motion  for  new  trial  or  of  the  writ  of  error 
in  the  Supreme  Court  The  salient  fact  is 
that  the  action  upon  the  motion  for  new 
trial,  or  whatever  the  proceeding  may  be, 
has  terminated  In  such  a  manner,  whether 
by  dismissal  or  by  an  adverse  ruling  upon 
the  merits,  as  to  finally  determine  and  dis* 
pose  of  any  pending  proceedings  to  correct 
the  original  judgment  and  to  allow  the  orlg- 
lual  verdict  and  Judgment  to  stand  as  a 
final  ending  of  the  litigation. 

[3-6]  We  can  therefore  see  no  reason  why, 
after  an  oral  motion  for  new  trial  has  been 
made  In  the  municipal  court  of  Atlanta  and 
overruled,  thus  finally  ending  the  litigation 
and  establishing  the  original  verdict  and 
judgment  as  a  final  determination  of  the 
case,  certiorari  will  not  lie  exclusively  and 
directly,  if  presented  in  time,  to  the  original 
verdict  and  judgment 

Judgment  reversed. 

JENKINS,  P.  J.,  and  SMITH»  J.,  concur^ 
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(Supreme  Conrt  of  Appeals  of  West  Yirginia. 

Jan.  20,  1920.) 

(SyUabua  df  ihe  Court.) 

1.  GoniYTIBS  ^=s>2l3--PBXBKQXnBrrBB  TO  BXJTt 
AGAINST  COUNTT  GOTHIT  ON  CLAIM  FOB  BPEOI- 
TIED  6UV. 

No  snit  may  be  Institiited  or  maintained 
against  a  county  conrt  npon  any  daim  for  a 
specified  snm  of  money  founded  on  contract, 
except  an  order  on  the  county  treasury,  until 
an  itemized  account  or  statement  of  such  claim 
has  been  presented  to  such  court,  or  filed  with 
the  clerk  thereof  for  presentation,  and  the  court 
has  disallowed  such  daim  in  whole  or  in  part, 
or  has  neglected  or  refused  to  act  thereon  by 
the  cloae  of  the  first  session  after  that  at 
which  it  was  ao  presented,  or  by  the  dose  ot 
the  second  session  after  it  was  filed  with  the 
clerk  for  presentation. 

2.  Counties  ^=:>222— Aixeqations  of  condi- 
tions PRECEDENT  IN  DECLABATION  IN  SUIT 
against  COUNTT  OOUBT. 

If  suit  is  brought  against  &  county  conrt 
for  the  recovery  of  any  such  daim,  the  dec- 
laration must  substantially  ayer  that  the  same 
has  been  so  presented  and  disallowed  in  whole 
Or  in  part,  or  that  the  court  has  neglected  or 
refused  to  act  thereon.  Unless  such  averments 
substantially  appear  upon  the  face  of  the  dec- 
laration,  it  will  be  for  that  cause  demurrable. 

8.  COXTNTIES  ^=938— POWEBS  OF  AND  HODS  OP 
ACTION  OF  COUNTY  COUBT. 

The  county  court  is  a  corporation  created 
by  statute,  and  possessed  onl^  of  such  powers 
as  are  expressly  conferred  by  the  Constitution 
and  Legislature,  together  witii  such  as  are 
reasonably  and  necessarily  implied  in  the  full 
and  proper  exerdse  of  the  powers  so  ex- 
pressly given.  It  can  do  only  such  things  as 
are  authorized  by  law,  and  in  the  mode  pre« 
Bcribed. 

4.  OFFICEBS  ^=»7— DISCBETION  to  behove  AP- 
POINTEE FOB  INDEFINITE  TEBH  CANNOT  BE 
CONTBACTED   AWAT. 

Where  a  statute  conferring  the  power  to 
appoint  fixes  no  definite  term  of  office,  but  pro- 
vides that  the  tenure  shall  be  at  the  pleasure 
of  the  appointing  body,  the  implied  power 
to  remove  such  appointee  may  be  exerdsed  at 
its  discretion,  and  cannot  be  contracted  away 
00  as  to  bind  the  appointing  body  to  retain 
him  in  such  position  for  a  definite,  fixed  period. 

6.  PaUPEBS  ^=»5—]ViANAGEB  OF  COUNTT  POOB 
FABM  MAT  BE  DISMISSED  AND  HIS  CONTBACT 
ANNULLED  WITnOUT  UABIUTT. 

Though  a  county  court  employs  a  manager 
of  the  county  poor  farm  for  a  definite  term, 
it  may  without  liability  annul  the  contract  and 
dismiss  him  at  any  time  before  the  expiration 
of  such  term;  the  contract  being  subject  to 
the  provision  of  section  23,  chapter  46,  Code 
1D13  (sec.  2371),  that  any  officer  or  other  per- 
son appointed  or  employed  by  such  court  under 
that  chapter  shall  hold  his  office  or  employment 
at  its  pleasure. 


Certified  Question  from  drctdt  Oonrtp 
Morcer  Coun^. 

Action  by  H.  B.  Barbor  against  the  County 
Court  of  Mercer  County.  Demurrer  to  dec- 
laration overruled,  and  question  as  to  sufiS- 
ciency  of  contract  alleged  certified.  Ruling^ 
reversed. 

John  BdL  McGrath  and  John  R.  Pendleton^ 
both  of  Princeton,  for  plaintiff. 

H.  B.  Lee,  of  Bluefleld,  and  J.  H.  Gadd,  of 
Princeton,  for  defendant 

LYNCH,  J.  The  main  question  presented 
upon  this  certificate  relates  to  the  suffldency 
of  the  contract  set  lorth  in  the  declaration, 
demurrer  to  which  was  overruled,  to  consti- 
tute a  binding  obligation  upon  the  defendant 
county  court  of  Mercer  county.  According 
to  the  averments  of  the  declaration,  plain- 
tiff was  employed  to  act  in  the  capacity  of 
manager  of  the  farm  recently  purchased  by 
the  county  court  for  the  care  of  the  poor  of 
the  county,  for  the  full  term  of  three  years, 
beginning  on  the  1st  day  of  October,  1918,  ana 
ending  on  the  1st  day  of  October,  1921,  at  an 
annual  salary  of  $900,  payable  in  12  equal 
monthly  installments.  And  plaintiff,  relying 
upon  the  promise  and  undertaking  of  the  said 
defendant,  entered  upon  and  performed  the 
duties  incident  to  such  employment,  and  con* 
tinned  to  perform  such  duties  until  the  1st 
day  of  March,  1919,  when  defendant  "refused 
to  suffer  or  permit  the  said  plaintiff  to  con- 
tinue in  its  said  service  and  employment,  and 
then  and  there  discharged  him,"  whereby 
plaintiff  has  lost  and  been  deprived  of  all  the 
wages,  profits,  and  advantages  for  himself 
and  his  family  which  he  otherwise  would 
have  received  from  a  continuance  of  the 
service  and  employment 

t1]  The  first  ground  assigned  in  support  of 
the  demurrer  is  the  failure  of  the  declara- 
tion to  aver  that,  before  the  institution  of 
this  suit,  plaintiff  had  presented  to  the  coun- 
ty court  of  Mercer  county,  tft  had  filed  with 
the  clerk  of  such  court  for  presentation,  an 
itemized  account  or  statement  of  his  claim, 
and  that  the  court  had  disallowed  such  claim 
in  whole  or  in  part,  or  had  neglected  or  re- 
fused to  act  thereon  by  the  close  of  the  first 
session  after  that  at  which  it  was  so  pre- 
sented, or  by  the  close  of  the  second  session 
after  it  was  filed  with  the  clerk  for  presen- 
tation to  them.  Such  is  the  procedure  pre- 
scribed by  statute  (sections  40  and  41,  c.  39, 
Code  1918  [Code  1913,  S§  1590,  1591])  as  a 
condition  precedent  to  the  claimant's  right 
to  sue,  where  his  demand  is  for  a  specified 
sum  of  money  founded  on  contract,  except 
an  order  on  the  county  treasury.  For  pru- 
dential reasons  the  Legislature  deemed  it 
necessary  to  require  this  method  for  the  dis- 
position of  claims  properly  chargeable  to 
county  courts.    The  evident  purpose  was  to 
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prevent  the  waste  of  public  funds  under 
tbeir  control  in  the  payment  of  costs  In  un- 
necessary and  useless  lltifiratlon.  This  it 
sought  to  effect  by  prescribing  the  condition 
found  in  the  statute,  and  made  compliance 
with  that  condition  a  prerequisite  to  the 
right  to  sue  to  enforce  payment  of  the  claim. 
As  to  this  requirement  the  statute  made  but 
one  exception,  thereby  indicating  a  legisla- 
tive intent  to  preclude  all  others. 

[2]  Hence,  if  suit  is  brought  against  a 
county  court  for  the  recovery  of  any  claim 
or  demand  founded  upon  contract,  the  decla- 
ration must  substantially  aver  that  the  same 
has  been  so  presented  and  disallowed  in 
whole  or  In  part,  or  that  the  court  has  ne- 
glected or  refused  to  act  therein.  Unless 
such  averments  substantially  appear  upon 
the  face  of  the  declaration,  it  will  be  for  that 
cause  demurrable.  Chapman  v.  Ck)unty  Court, 
27  W.  Va.  496;  Yates  v.  County  Court,  47 
W.  Va.  376,  35  S.  E.  24.  This  requirement 
of  the  statute  must  in  all  cases  be  bom- 
plied  with,  except  where  the  claim  falls 
within  its  exception,  or  where  the  demand  is 
one  not  founded  upon  contract  Chancey  v. 
County  Court,  51  W.  Va.  252,  41  S.  E.  166. 

[3-6]  The  second  and  more  important 
ground  urged  in  support  of  the  demurrer 
questions  the  validity  of  the  contract  set 
forth  in  the  declaration  as  being  beyond  the 
authority  and  power  of  the  county  court  to 
make,  in  view  of  section  23,  c.  46,  Code  1918 
(Code  1913,  I  2371),  which  •  provides: 

''Every  officer  or  other  person  appointed  or 
employed  by  the  county  court  under  the  provi- 
sions of  tMu  chapter,  shall  hold  his  office  or 
appointment  at  its  pleasure,  and  receive  for  his 
services  such  compensation  as  it  may  deem 
reasonable." 

Plaintiff  was  appointed  pursuant  to  the 
authority  conferred  by  section  4  of  that 
chapter  (Code  1913,  i  2351),  which  empowered 
the  county  court  to  employ  a  manager  to 
take  care  of  the  poor,  and  hence  be  falls 
within  the  exprem  provisions  of  section  23. 
The  legislative  policy  evidenced  by  the  enact- 
ment  of  the  latter  section  and  clearly  de- 
ducible  from  its  terms  was  that  the  county 
court  should  be  in  a  position  to  exercise  con- 
stant supervision  and  control  over  its  ap- 
pointees, with  a  view  to  effective  and  efficient 
service.  For  that  reason  the  Legislature 
provided  that  the  tenure  of  office  of  those 
appointed  or  employed  under  the  provisions 
of  chapter  46  should  be  at  the  pleasure  of 
the  court.  It  did  not  desire  or  contemplate 
the  tying  of  the  hands  of  the  court  by  a  con- 
tract entered  into  possibly  before  ond  or 
more  of  its  members  were  elected,  but  meant 
that  the  court  should  at  all  times  be  free  and 
unfettered  in  its  supervisory  control  over 
such  eleemosynary  institutions.  To  adopt 
plaintiff's  contention  that  the  county  court, 
by  entering  into  a  contract  of  employment 
for  a  term  of  three  years,  has  exercised  its 


pleasure  in  the  premises  is  to  bestow  upon 
such  governmental  bodies  power  to  extend 
through  contracts  the  period  of  their  control 
long  beyond  the  terms  for  which  they  were 
elected,  and  thus  to  deprive  their  regularly 
elected  successors  of  the  important  right  to 
exercise  some  of  the  functions  normally  in- 
cident to  the  office.  Such  was  not  the  legis- 
lative intent  as  we  construe  the  statute. 

Nor  does  section  1,  c.  39,  Code  (Ck)de  1913, 
1 1525)  operate  to  validate  a  contract  sudi  as 
this.  It  merely  makes  the  county  court  of 
every  county  a  corporation,  and  In  general 
terms  empowers  It  to  contract  and  be  con- 
tracted with.  Its  spedflc  authority,  how- 
ever, is  only  such  as  the  Constitution  and 
Legislature  of  the  state  have  seen  fit  to  be- 
stow upon  it  *The  county  court  is  a  corpo- 
ration created  by  statute,  and  can  only  do 
such  things  as  are  authorized  by  law,  and 
in  the  mode  prescribed."  Coshom's  ESx'rs  v. 
County  Court,  42  W.  Va.  735.  26  S.  B.  452, 
pt  5,  Syl.  It  has  only  such  powers  as  are 
expressly  conferred  by  the  Legislature,  and 
such  as  are  necessarily  implied  in  the  fuU 
and  proper  exercise  of  those  powers  express- 
ly given.  Keatley  v.  County  Court,  70  W. 
Va.  267,  275,  73  S.  B.  706,  Ann.  Cas.  1913E, 
523.  The  Constitution  and  Code  of  this 
state  (section  24,  art.  8,  Const. ;  section  9,  ch. 
39,  Code  [Code  1913,  |  1536]),  after  an  enu- 
meration of  certain  powers  not  important 
here,  provide: 

"They  [county  courts]  shall  also,  under  aach 
regulations  as  now  are  or  may  be  prescribed 
by  law,  have  the  superintendence  and  admin- 
istration of  the  internal  police  and  fiscal  af- 
fairs of  their  counties.    •    •    • »» 

Thus,  with  respect  to  internal  police  af- 
fairs, such  as  the  supervision  and  care  of 
the  poor  of  the  county,  the  powers  of  the 
county  courts  are  not  inherent,  but  are  limit- 
ed and  restricted  by  regulations  prescribed 
by  law,  of  which  section  23,  c.  46^  Code^  is 
an  example.  Because  of  that  restrictive 
statute  the  county  court  of  Mercer  county 
exceeded  its  authority  in  making  the  con- 
tract set  forth  in  the  declaration,  thereby 
voiding  it 

The  case  of  Helmick  v.  County  0>Qrt,  65 
W.  Va.  231,  64  S.  E.  17,  which  holds  that  a 
county  court  cannot  remove  from  office  a 
road  surveyor  appointed  by  it  under  section 
1392,  Code  1906,  is  clearly  distinguishable 
from  the  case  now  before  u&  In  the  form^ 
the  appointment  was  made  under  a  statutory 
provision,  designating  two  years  as  the  term 
of  office,  thereby  constituting  a  road  survey- 
or a  public  officer  holding  for  a  fixed  tenn. 
Here  the  statute  authorizing  the  aiq;>oint- 
ment  expressly  provides  that  the  tenure  of 
office  shall  be  at  the  pleasure  of  the  county 
court — a  distinguishing  feature  recognized 
by  the  court  in  the  Helmick  Case  as  materiaL 
Where  a  statute  conferring  the  power  to  ap- 
point fixes  no  definite  term  of  office,  but  pro- 
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Tides  that  the  tenure  shall  he  at  the  t^leas- 
ure  of  the  appointing  body,  the  power  to  re- 
move such  appointee  is  discretionary  C^own 
or  Davis  V.  FiUer,  47  W.  Va.  413,  35  S.  B. 
6.  See,  also,  Hartlgan  y.  Board  of  Regents, 
49  W.  Va.  14i  88  S.  E.  688),  and  cannot  be 
contracted  away  so  as  to  bind  the  appointing 
body  to  retain  him  in  such  position  for  a 
definite,  fixed  period  (Darrah  v.  Wheeling 
Ice  &  Storage  Co.,  50  W.  Va.  417,  40  S.  B. 
373 ;  Long  v.  United  Savings  &  Annuity  Co., 
76  W.  Va.  31,  84  S.  B.  1053). 

No  qnestlon  is  raised  respecting  the  right 
of  plaintiff  to  receive  the  salary  specified  in 
the  contract  for  the  months  during  which  he 
served  as  manager  of  the  poor  farm,  and  we 
express  no  opinion  as  to  that 

The  court  below  erred  in  overruling  the 
demurrer  to  the  declaration,  and  therefore 
we  reverse  the  ruling,  and  recertify  the  case. 


(85  W.  Va.  8e4) 

SMITH  V.  THOMPSON. 

(Supreme  Gourt  of  Appeals  of  West  Virginia. 

Jan.  20,  1920.) 

(8vUabu9  by  ihe  Court.) 

1.  Apfral  and  bbsob  ^=s>308— Questions  as 
to  pbdcess  waived  bt  defendant's  af- 
feabancb  will  not  be  considebed  on  geb- 

TIFICATB. 

Questions  sought  to  be  raised  on  the  suffi- 
ciency of  the  process,  or  the  return  of  service 
thereon,  which  the  circuit  court  has  decided  were 
waived  by  the  appearance  of  the  defendant  to 
the  action,  will  not  be  considered  here  when  cer- 
tified under  section  1,  c.  135,  of  the  Code  of 
1913  (sec  4081). 

2.  Appeal  and  bbbob  ^s»308— On  cbbtified 
questions  thebe  is  no  bbview  of  cibouit 
ooubt'8  action  ovebbuling  plaintiff's 
motion  to  amend  pb0ce88. 

Nor  can  we  after  such  rulins  on  such  cer- 
tificate, review  the  action  of  the  circuit  court 
in  overruling  the  motion  of  defendant  to  quash 
the  writ  and  sustaining  the  motion  of  plaintiff 
to  amend  the  process,  the  record  not  then  pre- 
senting any  question  reviewable  here  on  such 
certificate. 

(Additional  SyUahuM  by  Editorial  StafJ 

3.  Justices  of  the  peace  ^=»161(3)^Appeal 

FBOM  justice's  JUDGMENT  18  A  OENEBAL  AP- 
PEABANCE,  WAIVING  ALL  DEFECTS  IN  PBO- 
OEEDING& 

An  appeal  by  defendant  from  the  judgment 
of  a  justice  against  him  operates  as  a  general 
appearance,  and  he  thereby  waives  all  defects 
in  the  summons,  and  all  irregularities  in  the 
proceedings  before  the  justice. 

Certified   Questions  from   Circuit   Court, 
Barbour  County. 

Action  in  justice's  court  by  A.  D.  Smith 
against  H.  B.  Thompson.    Default  judgment 


against  defendant,  and  he  appeals,  and  the 
circuit  court  certifies  questions.  Certified 
questions  dismissed. 

C.  Bi.  Murphy  and  George  &  Wilcox,  all  of 
Philippi,  for  plaintiff. 

J.  Blackburn  Ware  and  A.  O.  Jenkins,  boUi 
of  Philippi,  for  defendant. 

MILIiBiR,  J.  In  a  case  originating  in  a 
justice's  court  and  pending  in  the  circuit 
court  upon  an  appeal  by  defendant  from  the 
judgment  of  the  justice  against  him  by  de- 
fault, the  following  questions  have  been  certi- 
fied to  us  for  decision: 

"(1)  Whether  the  summons  upon  its  face  is 
void,  or  only  voidable;  (2)  Whether  the  sum- 
mons could  be  amended  by  inserting  the  amount 
sued  for  of  9300.00  therein ;  (3)  Whether  the 
biU  of  particulars  filed  before  the  justice  on  the 
trial  had  before  him  cured  the  defects  in  the 
summons  as  to  the  amount  sued  for." 

It  appears  from  the  record  before  us  that 
the  only  appearance  by  defendant  in  the  jus- 
tice's court  was  after  judgment  by  default 
had  been  rendered  against  him,  and  when 
he  tendered  his  appeal  bond  and  on  his  mo- 
tion the  bond  was  accepted  and  the  appeal 
awarded,  and  the  record  and  papers  were 
transmitted  to  the  circuit  court 

After  the  case  was  docketed  in  the  circuit 
court  the  plaintiff  before  any  other  action 
had  been  taken  first  moved  the  court  to  al- 
low him  to  amend  the  summons  as  above  in- 
dicated, which  motion  was  resisted  by  de- 
fendant who  also  interposed  a  motion  to 
quash  the  summons  and  dismiss  the  action. 

The  court  did  not  directly  pass  on  the  sev- 
eral questions  certified  to  us.  After  noting 
the  motions  to  amend  and  to  quash  and  re- 
citing in  its  order  that  it  appeared  that  a 
typewritten  complaint  or  bill  of  particulars 
had  been  filed  by  plaintiff  on  the  trial  he- 
fore  the  justice  laying  the  damages  at  $210.00 
and  that  it  appeared  that  plaintiff  had  re- 
quested the  justice  to  issue  summons  against 
defendant  for  $300.00  damages,  the  opinion 
and  order  of  the  court  was  that  the  appeal 
by  defendant  operated  as  a  general  appear- 
ance to  the  action  and  waived  all  defects  in 
the  summons,  and  therefore  overruled  his 
motion  to  quash  and  sustained  plaintiff's  mo- 
tion to  amend  the  summons. 

The  so  called  bill  of  particulars  of  the 
plaintiff  filed  before  the  justice  is  strictiy  a 
formal  complaint  setting  forth  fully  the 
plaintiff's  cause  of  action  and  demanding 
$210.00  damages.  The  summons  as  is  often 
the  case  in  a  justice's  court  was  not  relied  on 
and  did  not  constitute  the  complaint.  The 
purpose  of  the  summons,  generally  speaking, 
is  to  bring  the  defendant  before  the  justice 
to  answer  the  complaint  of  the  plaintiff: 
that  is  its  form  prescribed  by  statute.  The 
pleadings  are  different.  They  may  be  oral, 
when  the  statute  requires  the  justice  to  enter 
the  substance  thereof  on  his  docket;  or  in 
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writiiig,  when  the  flUng  thereof  Is  to  be  noted 
on  the  docket.  The  complaint  is  what  the 
defendant  is  called  upon  to  answer,  not  the 
summons,  and  if  he  appears  thereto  without 
summons,  or  defective  or  even  void  summons, 
the  justice  thereby  aoQuires  Jurisdiction  of 
the  action  and  to  render  personal  Judgment 
against  him. 

[1-3]  Section  4  of  rale  1  (84  S.  B.  Iz)  of 
this  court  would  deny  the  right  to  certify 
questions  to  us  for  decision  until  the  court 
below  has  first  passed  thereon.  As  before 
observed  the  circuit  court  by  its  order  has 
only  undertaken  to  decide  the  questions  cer- 
Ufied  indirectly;  but  it  did  this  only  aftSr 
holding  that  the  defendant's  appeal  operated 
as  a  general  appearance  which  waived  all 
defects  in  the  summons.  If  such  defects  were 
so  waived,  the  sufficiency  of  the  summons 
presents  only  a  moot  question,  and  the 
amendment  thereof  permitted  and  the  over- 
ruling of  defendant's  motion  to  quash  were 
wholly  unnecessary  and  abortive  proceedings. 

It  seems  to  be  well  settled  in  this  State 
in  accordance  with  the  rulings  of  the  circuit 
court  that  an  appeal  by  defendant  from  the 
Judgment  of  a  Justice  against  him  operates 
as  a  general  appearance,  and  that  he  thereby 
waives  all  defects  in  the  summons,  and  all 
irregularities  in  the  proceedings  before  the 
Justice.  Thorn  v.  Thorn,  47  W.  Va.  4,  34 
S.  E.  759;  Dadlsman  v.  W.  Va.  East  Tele. 
Co.,  69  W.  Va.  43,  45,  70  S.  E.  855;  G.  & 
O.  Ry.  Ca  v.  Wright,  50  W.  Va.  653,  655,  41 
S.  E.  147,  and  authorities  dted.  But  as  the 
effect  of  such  appearance  presents  no  ques- 
tion arising  upon  the  sufficiency  of  the  pro- 
cess or  return  of  service  thereon,  or  the 
sufficiency  of  any  pleading  in  the  case,  the 
correctness  of  the  ruling  of  the  court  thereon 
is  a  question  reviewable  here  only  on  writ  of 
error. 

As  the  questions  certified  in  the  opinion 
of  the  court  have  become  moot  or  immaterial, 
and  were  only  so  indirectly  passed  upon,  we 
deem  it  unnecessary  to  otherwise  reisfpond 
thereta 


(85  W.  Va.  366) 

WHITE  ▼.  KELIiY. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Jan.  20,  1920.) 

(BytlahuB  by  the  Court,) 

1.  ReFOBMATION  of  IN6TBT7MENT8  ^S9»ld— Eq- 
UITT  JUBISDIOnON  TO  REFORM  LEASE  NOT 
EMBODYING  ALL  OF  LESSOR'S  COVENANTS. 

Where  the  parties  to  a  lease  contract  have 
fully  agreed  upon  the  terms  and  provisions  there- 
of, and  the  lessee  has  entered  into  the  posses- 
sion of  the  leased  premises,  and  by  the  mutual 
mistake  of  the  parties,  or  mistake  of  one  and 
the  fraud  or  inequitable  conduct  of  the  other, 
the  written  lease  subsequently  prepared  and  pre- 
sented by  the  lessor  does  not  in  fact  embody  all 


the  covenants  of  the  lessor,  equity  has  jnrisdic^ 
tSon  to  reform  and  make  the  lease  cover  the  con- 
tract actually  agreed  upon, 

2.  Landlord  and  tenant  ^=s>157(10)— Ref- 
ormation OF  instruments  ^s»47— Lessor's 

BRBAOH  or  OOVSNANT  TO  REPAIR  GIVES  LES- 
SEE NO  BQT7ITABLB  LIEN  FOR  REPAIRS  MADE, 
BUT  HE  MAT  REOOVBR  DAMAGES  FOR  BREACH. 

When  repairs  or  improvements  impermanent 
in  character  which  the  lessor  covenanted  to  make 
are  made  by  a  lessee  in  snch  lease  in  the  absence 
of  any  specific  provision  of  the  lease  so  provid- 
ing the  lessee  acquires  no  equitable  lien  on  the 
premises  therefor  but  the  court  having  inrisdic- 
tion  to  reform  the  lease  may  go  on  and  decree  to 
the  lessee  damages  as  for  the  breach  by  the 
lessor  of  his  oovenant  to  make  soch  repairs^ 

CertUled  Questioiis  from  Circiiit  Goort^ 
Ohio  Oounty. 

BUI  by  Ovid  B.  White  against  WfUlam  H. 
Kelly.  Demurrer  to  bill  sustained,  and  ques- 
tion cerdfled.  Decree  reversed,  demurrer 
overruled,  and  action  certified  to  court  below. 

McCamic  &  Clarke,  of  Wheeling,  for  plain- 
tiff. 
Wm.  B.  Casey,  of  Wheeling,  for  defendant 

MILLER,  J.  The  bill  is  by  lessee  against 
lessor  to  reform  and  correct  the  written  lease 
so  as  to  make  it  conform  to  and  contain  the 
covenants  and  agreements  actually  made  be- 
tween the  parties. 

The  three  questions  certified  involve  prac- 
tically the  one  question,  namely,  the  suffi- 
ciency  of  the  bill  on  demurrer  to  warrant  the 
relief  prayed  for.  On  demurrer  all  fbcts  well 
pleaded  are  admitted  to  be  truew 

The  substance  of  the  bill  Is  that  on  or 
about  April  8,  1918,  plaintiff  and  defendant 
entered  into  a  contract  whereby  defendant 
leased  to  plaintiff  a  house  and  lot  with  garage 
thereon,  Na  122  Oak  Avenue,  Bcho  Point, 
Ohio  County,  for  the  term  of  two  years, 
which  contract  was  to  be  reduced  to  writing 
and  signed  by  the  parties  and  whereby  the 
lessor  agreed  that  he  would  put  said  house 
and  premises  in  good  order  and  repair  and  in 
a  habitable  condition ;  that  he  would  paper 
all  the  rooms  including  the  attic,  and  would 
paint  all  the  floors,  to  suit  the  lessee ;  that  he 
would  also  repair  the  water  pipes  on  said 
premises,  and  would  himself  lease  from  the 
lessee  the  garage  on  the  premises  for  the 
monthr  of  May  and  June  at  a  rental  of  $6.00 
per  month ;  but  that  when  the  written  lease 
was  subsequently  prepared  by  defendant  and 
presented  by  him  to  plaintiff,  plaintiff  called 
his  attention  to  the  absence  of  the  spedflc 
covenants  aforesaid,  whereupon  defendant 
called  plaintiff's  attention  to  other  provisions 
in  the  lease  which  he  explained  to  plaintiff 
required  him  to  make  said  repairs  in  accord- 
ance with  the  specific  terms  of  the  contract 
agreed  upon  and  that  defendant  being  experi- 
enced in  such  matters  and  plaintiff  compara- 
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tMij  Ignorant  thereof  and  relying  on  the  ex- 
planation of  the  defendant  and  his  protesta- 
tion that  the  lease  as  prepared  did  hy  Its 
terms  bind  him  to  make  the  repairs  as  agreed 
upon  accepted  said  lease,  whereby,  by  the 
mutual  mistake  of  the  parties  thereto,  on  the 
part  of  the  plaintiff  by  act  of  the  defendant 
in  explaining  and  Insisting  that  the  lease  as 
prepared  and  submitted  bound  him  to  per- 
form said  covenants,  and  on  the  part  of  the 
defendant  by  his  expressed  Intentions  and 
representations  that  the  provisions  of  said 
lease  so  bound  hlm« 

The  bill  farther  allies  that  the  defendant 
thereafter  repeatedly  promised  to  comity  with 
and  fulfill  the  said  covenants  to  repair  said 
house  and  premises  but  though  professing  In 
the  beginning  and  afterwards  to  be  thereby 
bound  to  do  so,  he  had  wholly  failed  and  neg- 
lected to  perform  his  said  obligations  In  the 
premises  and  finally  Instructed  plaintiff  to 
make  said  Improvements  at  defendaut's  ex- 
pense and  that  In  order  to  render  said  house 
and  premises  in  good  order  and  repair  and  in 
a  habitable  condition  and  rid  the  same  of  the 
bed  bugs  and  other  vermin  with  which  they 
were  Inhabited  he  was  compelled  at  his  own 
cost  and  expense  to  do  the  things  in  and  about 
the  said  house  and  premises  which  the  de- 
fendant had  contracted  and  covenanted  to 
do,  Incurring  therein  an  out  lay  of  $144.80  for 
which  he  alleges  he  has  an  equitable  lien  on 
the  property,  and  which  among  other  things 
he  seeks  to  enforce  in  this  suit. 

The  prayer  of  the  bill  is  that  the  lease  so 
prepared  and  reduced  to  writing  by  defend- 
ant may  be  reformed  and  corrected  by  the  in- 
sertion therein  of  the  covenants  so  omitted  by 
mistake,  and  that  plaintiff  may  be  decreed 
and  have  enforced  an  equitable  lien  against 
the  property,  of  which  he  is  still  In  posses- 
sion, for  the  sum  of  $144.86  the  amount  of 
his  expenditures  with  interest,  and  he  also 
prays  for  such  other  relief,  special  or  general 
as  to  equity  may  seem  meet  and  proper. 

The  court  below  was  of  opinion  that  a  case 
of  mutual  mistake  was  not  presented  by  the 
bill,  nor  any  case  calling  for  equitable  relief, 
but  on  the  contrary  that  plaintiff's  remedy  If 
any  was  at  law  on  the  special  contract  alleg- 
ed that  plaintiff  should*  make  the  repairs  at 
his  expense  and  defendant's  implied  promise 
to  pay  him  therefor,  and  that  defendant's  de- 
murrer thereto  should  be  and  was  sustained. 

ri]  The  correctness  of  these  rulings  have 
been  certified  to  us  for  our  opinion  thereon. 
If  the  contract  was  as  the  bill  alleges  and  as 
the  defendant  by  his  demurrer  admits,  and 
defendant  did  agree  to  make  the  repairs  on 
the  property  and  both  parties  were  of  opin- 
ion that  the  contract  In  writing  prepared  and 
presented  by  defendant  to  plaintiff  bound  de- 
fendant according  to  the  contract  to  make 
the  repairs  contemplated  and  agreed  to,  but 
that  both  were  mutually  mistaken  therein, 
Qud  does  not  as  the  bill  in  effect  alleges  In 
terms  so  impliedly  bind  defendant,  a  court  of 
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equity  has  Jurisdiction  to  reform  and  correct 
the  .writing  so  as  to  make  It  conform  to  the 
contract  actually  entered  Into,  regardless  of 
whether  the  plaintiff  may  have  another  reme- 
dy, notwithstanding  the  mistake,  strictly 
speaking,  was  one  of  law  rather  than  one  of 
fact.  The  failure  of  the  writing  to  fully  cov- 
er the  actual  contract  made,  as  both  parties 
supposed  and  believed,  was  in  effect  one  of 
fact  and  constituted  a  mutual  mistake.  And 
this  rule  or  principle,  governs  also  where  the 
mistake  In  the  writing  was  the  result  of  a 
mistake  of  one  of  the  parties  accompanied 
by  the  fraud  or  inequitable  conduct  of  the 
other  party  thereto.  4  Pom.  Bq.  Jur.  (8d 
Ed.)  §  1876 ;  2  Pom.  Bq.  Jur.  (4th  Ed.)  If  8^* 
889,  847 ;  1  Story's  Bq.  Jur.  (14th  Ed.)  §t  178, 
174,  175J  Crislip  v.  CSaln,  19  W.  Va.  488, 
Syl.  12 ;  Proyd  v.  Schultz,  260  lU.  268, 103  N, 
B.  220,  Ann.  Oas.  1014D,  p.  227,  and  notes. 

This  rule  and  its  limitations  and  its  appli- 
cation to  individual  cases  is  elaborately  coq- 
sldered  and  defined  in  the  recent  editions  of 
the  leading  text  writers  on  equity  jurispru- 
dence first  cited,  not  only  with  reference  to 
the  Ebglish  and  American  cases,  but  in  1 
Story's  Bq.  Jur.,  1 173,  supra,  in  a  note,  with 
particular  reference  to  the  leading  case  of 
Hunt  V.  Rousmanier's  Adm'rs,  21  U.  S.  (8 
Wheat)  174,  5  L.  Bd.  589;  Id.,  26  U.  S.  (1 
Pet.)  1,  7  L.  Ed.  27.  As  the  annotator  in  the 
note  shows,  there  has  been  much  controven^ 
in  the  case  over  what  was  actually  decided  in 
the  Bousmanler  Case.  Without  going  into 
this  controversy,  however,  we  think  it  well 
settled  by  the  authorities  that  equity  has  ju- 
rlsdlcti<Ni  to  reform  an  instrument  which 
does  not  in  law  fulfill  the  Int^itlan  of  the 
parties. 

The  rule  or  principle  Invoked  and  applied 
as  the  text  writers  and  courts  say  constitutes 
no  infraction  of  the  maxim.  Ignorance  of  the 
law  excuses  no  one,  nor  the  rules  referred  to 
by  Judge  Brannon  in  McCk)rmlck  v.  Jordon,  66 
W.  Va.  86,  89,  68  S.  B.  778,  for  instance,  that 
you  cannot  alter  or  deny  a  written  contract 
by  oral  evidence,  and  that  conversations, 
negotiations  and  Interlocutions  between  the 
parties  before  the  making  of  a  written  con- 
tract cannot  be  used  to  qualify  or  contradict 
it.  The  bill  presents  no  such  a  case.  It  al- 
leges a  previous  contract,  the  terms  of  which 
were  fally  agreed  to,  and  that  the  contract 
subsequently  submitted  by  defendant  was  be- 
lieved to  cover  the  contract,  but  does  not  in 
law  do  so.  Is  it  subject  to  reformatl<m  so  as 
to  make  It  conform  to  the  contract?  We 
think  the  authorities  hold  it  is,  and  if  the 
case  as  pleaded  is  sustained  by  evidence  the 
lease  contract  ought,  in  justice,  to  be  so  re- 
formed as  to  fully  cover  the  contract.  It  is 
unnecessary  here  to  further  review  the  au- 
thorities or  elaborate  on  the  principles  In- 
volved, so  ably  done  by  the  text  writers  and 
aulborlties  cited. 

[2]  As  equity  has  jurisdiction  to  reform  the 
lease  on  the  showing  made  by  tbe  Mll«  oo 
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well  recognized  rules  it  may  go  on  and  do 
complete  Justice  by  also  decreeing  to  plaintiff 
relief  by  way  of  damages  for  the  breach  or 
.  breaches  of  defendant's  covenants,  but  not 
by  decreeing  and  enforcing  an  equitable  Hen 
on  the  prc^erty  for  the  cash  or  value  of  the 
improvements  made.  The  law  of  equitable 
liens  does  not  apply  in  the  case  of  such  im- 
permanent improvements  as  the  contract  al- 
leged contemplated,  but  only  to  improve- 
ments of  a  permanent  character  adding  to 
the  value  of  the  property.  16  R.  C.  L.  p.  798, 
I  294;  Gardner  v.  Samuels,  116  CaL  84,  47 
Pac.  935,  58  Am.  St  Rep.  135;  PhilUps  v. 
Reynolds,  20  Wash.  374,  55  Pac.  316,  72  Am. 
St.  Rep.  107 ;  Conover  v.  Smith,  17  N.  J.  Eq. 
51,  86  Am.  Dec.  247. 

For  the  foregoing  reasons,  we  reverse  the 
decree  of  the  circuit  court  on  the  demurrer 
to  the  bill,  overrule  said  demurrer  and  certi- 
fy our  action  to  the  court  below. 


(85  W.  Va.  878) 

TYLER  V.  WETZEL  et  aL 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Jan.  20.  1920.) 

(Syllabus  by  the  Court.) 

1.  Apfbai«  and  ebbob  ^=»308— Cebtifioation 
of  questions  baibed  bt  motion  cannot  be 

OFFEBED  AS  A  PLEADING. 

The  last  paragraph  of  section  1  of  chapter 
135  of  the  Code  of  1913  (sec.  4081)  does  not  au- 
thorize certification  of  questions  raised  by  a 
motion  interposed  as  or  for  a  pleading,  or  as 
a  substitute  therefor. 

2.  Appeal  and  ebbob  ^==>30&— Obdeb  gbant- 

INQ  OB  denting  BELIEF  UPON  PLEADINGS  OB 
PB0CES8  CANNOT  BE  CEBTIFIED. 

Nor  can  an  order,  either  granting  or  de- 
nying relief  to  any  party  upon  pleadings  or 
process,  whether  interlocutory  or  final,  be  cer- 
tified for  review  under  said  statute. 

8.  Appeal  and  ebbob  ^=>308— Jubisdiotion 
on  cebtified  questions  umited. 
Under  it,  the  jurisdiction  of  the  appellate 
court  is  limited  to  questions  arising  solely  upon 
the  face  of  a  summons,  a  return  of  service  or 
a  pleading,  or,  in  the  latter  case,  the  faces  of 
the  pleading  attacked  and  other  pleadings  to 
wMch  it  responds. 

4.  Appeal  and  ebbob  ^s»308  ^  Motion  to 
quash  buiocons  fob  matteb  not  on  face 
not  to  be  cebtified. 

Questions  raised  by  a  motion  made  in  a 
chancery  suit  to  quash  the  summons  and  the 
return  thereon,  on  the  ground  of  unwarranted 
direction  of  the  former  to  the  sheriff  of  a 
county  other  than  that  in  which  the  suit  was 
brought,  and  invalidity  of  service  in  such  other 
county  because  of  such  direction,  are  not  within 
the  scope  of  the  statute,  and  decisions  thereof 
cannot  be  reviewed  upon  a  certificate.  The  mo- 
tion is  based  upon  the  bill  as  well  as  the  pro- 


cess, and  is  made  as  a  substitute  for  a  plea 
in  abatement. 

5.  Appeal  and  ebbob  ^=»306  ^  Rnuivo  on 

MOTION   TO   QUASH   SUMMONS   NOT  BEVIEWA- 
BLE  ON  CEBTIFICATE. 

Nor  can  the  appellate  court  review  upon  a 
certificate  a  ruling  or  expression  of  opinion, 
made  or  given  in  the  disposition  of  such  a  mo- 
tion and  recited  in  the  order  disposing  of  it,  to 
the  effect  that  a  part  of  the  subject-matter  of 
the  bill,  or  what  Is  deemed  a  second  cause  of 
action  stated  in  it,  is  not  within  the  jurisdic- 
tion of  the  court  entering  the  order. 

Certified  Questions  from  drcoit  Orart,  Jef- 
ferson (bounty. 

Suit  by  CadweQ  C.  Tyler,  against  C.  M. 
Wetzel  and  others,  to  cancel  a  release  of  a 
mortgage  and  to  foreclose  the  mortgage. 
Question  raised  and  decided  by  motion  de- 
nominated a  motion  to  quash  the  summons 
and  return  of  service  founded  upon  the  bill 
as  well  as  upon  the  process  certified.  Order 
entered  declining  to  take  jurisdiction. 

J.  M.  Mason,  Jr.,  of  Charlestown,  for  plain* 

tifir. 

Brown  &  Brown,  of  Charlestown,  tor  d0» 
fendants. 

P0FFENBAR6BR,  J.  The  question  de- 
elded  and  certified  was  raised  by  a  motion 
denominated  a  motion  to  quash  the  summons 
and  return  of  service,  in  a  chancery  suit  in- 
stituted for  the  purpose  of  effecting  cancella- 
tion of  a  release  of  a  mortgage  and  obtaining 
a  decree  of  foreclosure  thereof,  though  it  was 
founded  upon  the  bill  as  well  as  upon  the 
process,  as  the  orders  and  the  court's  rulings 
disclose. 

It  was  based  upon  the  theory  of  unauthor- 
ized and  Illegal  direction  of  the  process  to  th& 
sherifiT  of  a  county  other  than  that  in  which 
the  suit  was  brought  and  consequent  illegal 
service  in  such  other  county.  This  ground 
was  not  disclosed  by  the  summons  alone* 
however,  for  process  may  be  so  directed  un- 
der some  circumstances.  To  make  its  dis- 
closure complete,  the  bill  had  to  be  included 
and  considered.  As  originally  filed,  the  latter 
paper  did  not  allege  that  the  mortgaged  land 
was  in  Jefferson  coigity,  in  which  the  suit 
was  instituted.  The  process  went  to  Wood 
county,  and  was  executed  there.  In  this 
state  of  the  case,  the  motion  made  on  a  spe- 
cial appearance  was  sustained ;  but,  by  leave 
of  the  court,  the  bill  was  amended  so  as  to 
show  that  the  land  was  in  the  former  coun- 
ty. Then  the  motion  was  renewed,  and  the 
court  overruled  it  On  the  second  motion,  if 
not  also  on  the  first,  another  feature  of  the 
bill  seems  to  have  been  relied  upon,  a  de- 
mand for  settiement  of  a  partnership  be- 
tween the  plaintiff  and  one  of  the  defendants, 
which  is  alleged  to  have  been  connected  with 
the  mortgage  and  release,  by  means  of  a  di- 
version of  partnership  fundis  to  payment  ot 
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the  mortgage  debt  and  procurement  of  the  [by  the  courts  entering  them,  or  come  Ihto 


release.  Deeming  this  part  of  the  bill  to  be 
an  assertion  of  a  separate  and  additional 
cause  of  action  not  within  its  jurisdiction, 
because  the  defendants  resided  or  were  serv- 
ed in  another  county,  the  court  treated  it  as 
surplusage. 

[1-3]  Under  the  statute  authorizing  certifi- 
cation of  decisions  upon  certain  kinds  of  in- 
terlocutory orders,  the  questions  raised  by 
the  motion  and  so  decided  by  the  court  can- 
not be  reviewed  here  on  the  certificate.  They 
relate  to  venue  and  Jurisdiction,  dependent 
upon  the  process,  the  pleading,  and,  when  the 
motion  was  originally  made,  upon  matter  de- 
hors the  record,  as  well  as  the  sufficiency  of 
a  bill.  In  a  certified  case  disposed  of  con- 
temporaneously with  this  one,  it  is  held  that, 
under  this  statute,  a  decision  upon  the  legal 
effect  of  mere  conduct,  such  as  an  appear- 
ance or  the  legal  equivalent  thereof,  cannot 
be  reviewed  upon  a  certificate.  Smith  v. 
Thompson.  Under  it  this  court  cannot  go  be- 
yond the  face  of  the  paper  challenged,  wheth- 
er it  be  a  summons,  return  of  service,  or  a 
pleading,  and  others  to  which  it  should  be 
responsive  in  the  case  of  a  pleading.  It  was 
not  the  legislative  purpose  in  its  enactment 
to  authorize  review  of  all  kinds  at  inter- 
locutory orders,  nor  of  any  except  those  in- 
dicated by  the  terms  of  the  statute.  They 
are  dear,  distinct,  and  limited  to  the  suffi- 
ciency of  certain  papers,  the  summons,  re- 
turn, and  any  pleading,  not  the  merits  of  the 
case  for  interlocutory  or  final  orders.  Nei- 
ther a  grant  nor  a  denial  of  relief  can  be 
reviewed  under  it  City  of  Wheeling  v.  O.  & 
P.  Tel.  Co.,  81  W.  Va.  438,  94  S.  B.  611. 
Ehrery  question  coming  up  under  it  must 
arise  upon  a  single  paper  in  the  case  and  be 
limited  to  it,  except  in  the  case  of  a  pleading 
that  must  be  responsive  to  another,  such  as 
a  plea  or  answer.  This  is  the  dear  import  of 
the  terms  of  the  statute,  and  to  go  beyond 
them  would  result  in  complete  and  chaotic 
derangement  of  our  practice. 

As  understood,  entertained,  and  disposed 
of  by  the  court,  the  motion  was  founded,  not 
on  the  summons  nor  the  return,  but  on  both 
and  the  bill.  Our  review  of  the  decision  as 
being  one  based  on  the  summons  or  the  re- 
turn would  be  a  dear  departure  from  the 
question  actually  decided  and  certified.  No 
such  dedsion  was  either  rendered  or  certified, 
and  what  has  been  dedded  and  certified  lies 
clearly  beyond  the  scope  of  the  statute,  and 
must  take  its  course  under  general  law  au- 
thorizing correction  of  unappealable  orders, 


this  court  by  an  appeal  from  an  appealable 
decree  or  order  into  whidi  it  may  be  carried, 
if  it  is  to  be  reviewed  here. 

[4]  If  the  defendants  had  tendered  a  plea 
in  abatement  raising  the  question  of  venue  or 
Jurisdiction,  and  obtained  a  ruling  of  the 
court  below  upon  it,  the  dedsion  of  that  ques- 
tion could  have  been  properly  certified. 
Whether  the  question  can  be  raised  by  mo- 
tion is  not  a  proper  inquiry  here.  The  stat- 
ute does  not  authorize  certification,  of  ded- 
sions  of  questions  raised  by  motions  inter- 
posed for  pleadings  or  In  lieu  of  pleadings. 
It  may  be  too  late  to  file  a  plea  in  abatement, 
and  any  appearance  other  than  the  one  made 
might  be  a  submission  to  the  Jurisdiction  of 
the  court,  but  these  results  cannot  enlarge 
the  statutory  Jurisdiction  of  this  court.  It  is 
not  responsible  for  any  delay  or  oversight  of 
the  parties,  effecting  waivers  of  rights. 

[S]  The  expression  of  the  court's  opinion 
that  the  subject-matter  of  part  of  the  bill  is 
not  within  Its  Jurisdiction  is  not  a  direct 
ruling  upon  the  question  of  the  suffidency  of 
the  bill.  It  is  a  mere  Inddent  of  the  decision 
upon  the  motion,  and  rdates  to  Jurisdiction, 
not  process  nor  pleading.  By  their  motion, 
the  defendants  denied  the  court's  Jurisdiction 
of  any  part  of  the  subject-matter  of  the  bill 
and  of  themselves,  and  still  do  so.  They 
have  not  attacked  the  bill  by  a  demurrer  so 
as  to  test  its  suffidency  as  a  pleading,  where- 
fore the  court  below  cannot  be  deemed  to 
have  had  that  question  before  it,  nor  to  have 
decided  it,  in  the  true  sense  of  the  terms.  It 
is  impossible  to  determine  from  the  face  of 
the  order  entered  whether  the  part  of  the  bill 
relating  to  the  partnership  is  wholly  exclud- 
ed or  not.  The  court  may,  notwithstanding 
the  expression  of  opinion  referred  to,  deem 
it  proper  to  inquire  upon  the  bill  whether  the 
mortgage  debt  was  paid  off  with  plaintiff's 
own  money  taken  from  partnership  funds, 
and,  if  so,  cancel  the  release  and  decree  fore- 
closure of  the  mortgage,  without  settlement 
of  the  partnership  affairs  in  f ulL  The  order 
does  not  define  the  status  of  that  part  of  the 
bill,  or  the  bill  considered  in  its  entirety,  in 
such  manner  as  to  disdose  what  inquiries, 
in  the  opinion  of  the  court  bdow,  may  be 
conducted  upon  it  or  what  relief  granted. 

For  the  reasons  stated,  the  court  cannot 
take  cognizance  of  the  questions  the  court 
below  has  attempted  to  certify  for  review, 
and  an  order  wiU  be  entered,  dedining  to 
take  Jurisdiction  thereof. 
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OITT  OF  CHARLESTON,  for  Use  of  PECK, 
V.  DAWSON  etaL    (No.  104.) 

(Supreme  Court  of  Appeals  of  West  Virginia, 

Jan.  20,  1920.) 

(8ynahu%  ly  ihe  OovrtJ 
1.  Officebs  ^=>126— Rejection  of  sxtbplus- 

AGE  IN  BOND  TO  VALIDATE  BEMAINDEB. 

.  Where  a  bond  contains  the  conditions  pre- 
scribed by  statute,  and  others  imposing  a  bnr- 
den  in  excess  of  those  so  required,  the  latter, 
if  separable  from  tiiose  so  authorized,  may  be 
rejected  as  surplusage,  and  the  rest  of  the 
bond  sustained  and  held  valid,  in  the  absence  of 
a  statutory  provision  expressly  or  by  implica- 
tion maJcing  it  void. 

2.  MUNIOIPAI.  COBPOBATIONS  <©=»189(1)— PbO- 
YISION  IN  policeman's  BOND,  IMPOSING  LIA- 
BILITT  BBTOND  THAT  BEQUIBED  BT  STATUTE, 
8X7BPLUSAGE. 

A  bond  given  by  a  p(Hice  officer  of  a  city 
pursuant  to  the  requirement  of  section  7,  chap- 
ter 148,  Code  1918  (Code  1913,  §  5291),  con- 
ditioned to  require  him  to  "pay  all  costs  and 
damages  accruing  to  any  one  by  the  accidental 
discharge  •  •  •  of  any  pistol  or  weapon" 
which  he  may  carry  during  his  term  of  office  as 
such  officer,  is  in  excess  of  the  requirement  of 
the  statute,  in  so  far  as  it  subjects  him  to  lia- 
bility thereon  for  henries  accidentally  inflicted, 
and  such  excess  must  be  rejected  as  surplusage. 

8.  Bonds  ^=;>35  —  Municipal  cobpobations 
^=>180(1)— Insufficient   statutobt.  bond 

VALID  AS  common-law  OBLIGATION. 

An  instrument  purporting  to  be  a  statutory 
bond,  but  insufficient  for  that  purpose  because  of 
noncompliance  with  the  requirements  of  the  stat- 
ute, may  be  valid  as  a  common-law  obligation,  if 
entered  into  voluntarily  upon  a  valuable  con- 
sideration, and  not  in  contravention  of  public 
policy  or  of  any  statute. 

Certified  Questions  from  Circuit  Court, 
Kanawha  County. 

Action  by  the  City  of  Charleston,  for  the 
ose  of  Elijah  Peck,  administrator  of  Edward 
Peck,  deceased*  against  Howard  Dawson  and 
others.  Demurrer  to  declaration  sustained, 
and  question  certified.    Order  affirmed. 

D.  L.  Salisbury,  Orville  Hackney,  and  C. 
J.  Tan  Fleet,  all  of  Charleston,  for  plaintiff. 
Leo  Loeb,  of  Charleston,  for  defendants. 

liXNCH,  J.  To  determine  the  propriety  of 
the  ruling  of  the  circuit  court  of  Kanawha 
county  adjudging  the  declaration  filed  by  the 
city  of  Charleston,  suing  for  and  on  behalf 
of  Elijah  Peck,  administrator  of  Eldward 
Peck,  to  be  insufficient  upon  demurrer,  such 
action  was  certified  here  pursuant  to  section 
1,  c  135,  Code  1918  (Code  Supp.  1918,  §  4981). 
Having  been  appointed  by  the  council  of  the 
city  of  Charleston  a  policemau  of  the  dty, 
Howard  Dawson,  with  Mose  Pushkin,  his 
surety,  entered  Into  bond  for  $3,500,  binding 


himself  faithfully  to  perform  and  discharge 
the  duties  of  said  office,  and  account  for  and 
pay  over,  as  required  by  law,  all  money 
which  may  come  Into  his  hands  by  virtoe  of 
such  office — 

'%nd  pay  all  costs  and  damages  accruing  to  any 
one  by  the  accidental  discharge  or  Improper  or 
negligent  or  illegal  discharge  or  damage  done 
by  the  unlawful  or  careless  use  of  any  pistol  or 
weapon  which  the  said  Howard  Dawflbn  may 
carry  daring  his  term  of  office  as  said  police- 
man." 

[1,2]  The  declaration  contains,  three 
counts,  in  eacb  of  which  the  bond  is  set  out 
in  extenso.  So  far  as  now  important,  their 
allegations  differ  only  in  this:  That  the  first 
count  charges  that  Dawson  "wantonly,  op- 
pressively, willfully,  and  negligently"  rfiot 
decedent;  the  second,  that  he  "unlawfully, 
improperly,  illegally,  carelessly,  and  acci- 
dentally'' shot  him;  and  the  third,  that  he 
"accidentally"  shot.  Following  the  language 
in  which  the  points  are  certified: 

"The  third  count  of  the  declaration  does  not 
state  facts  sufficient  in  law  to  constitute  a  cause 
of  action,  for  the  reason  that  said  count  is  pred- 
icated solely  upon  the  provision  of  the  bond 
fixing  a  liability  resultiug  from  the  'accidental' 
discbarge  of  defendant  Dawson's  pistol,  and  to 
that  extent  the  bond  provided  for  a  liability 
for  a  cause  not  embraced  in  the  statute  au- 
thorizing such  bonds,  and  is  to  that  extent  void. 
For  the  foregoing  reason,  also,  the  demurro' 
to  each  of  the  otiier  counts  of  the  declaration 
is  sustained  in  so  far  as  any  cause  of  action 
is  predicated  on  that  part  of  the  bond  provid- 
ing for  a  liability  resulting  from  the  'accidental' 
discharge  of  defendant's  pistol." 

The  statute  so  referred  to  is  that  part  of 
section  7,  c.  148,  Code  1918  (Code  1913,  | 
5291),  which  provides  that  nothing  therein 
contained  shall  be  so  construed  as  to  pro- 
hibit— 

"all  regularly  appointed  police  officers  of  their 
respective  cities,  towns  or  villages,  from  car- 
rying such  weapons  as  they  are  now  authorised 
by  law  to  carry,  who  shall  have  given  bond  in 
the  penalty  of  not  less  than  thirty-five  hundred 
dollars,  conditioned  for  the  faithful  i>erform- 
ance  of  their  respective  duties,  which  said  offi- 
cers shall  be  liable  upon  their  said  official  bond, 
for  the  damages  done  by  the  unlawful  or  care- 
less use  of  any  such  weapon,  whether  mxh  bond 
is  so  conditioned  or  not." 

Thus  there  is  disclosed  an  Important  and 
significant  divergence  between  the  conditions 
of  the  bond  sued  on  and  the  extent  of  the 
liability  imposed  by  statute.  It  Is  true  the 
section  does  not,  as  plaintiff  argues,  pre- 
scribe the  conditions  of  the  bond.  It  does, 
however,  definitely  limit  the  extent  of  the 
liability  to  that  which  may  result  from  the 
unlawful  or  careless  use  of  the  weapon. 
There  are  circumstances  or  emergencies 
when  such  an    officer  lawfully  may  use  a 
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rerolver  without  being  amenable  f6r  the  con- 
sequences resulting  from  sucb  use.  In- 
stances of  this  kind  are  not  infrequent,  and 
readily  occur  to  any  one  familiar  with  crimi- 
nal proceedings  or  actions  at  law  for  in- 
juries inflicted  by  weapons  of  that  (diarac- 
ter.  The  statute,  properly  construed,  dis- 
closes an  intention  on  the  part  of  the  Legis- 
lature not  to  hold  public  officers  bound  to 
render  compensation  for  injuries  accidentally 
Inflicted  within  the  ordinary  meaning  and 
acceptance  of  the  term  "accidental,"  though 
they,  may  unfortunately  cause  the  death  of 
the  injured  person.  That  such  was  the  pur- 
pose appears  from  the  difference  between  the 
conditions  prescribed  by  the  same  section  for 
bonds  required  of  persons  not  serving  the 
public  in  an  ofliclal  capacity,  when  author- 
ized to  carry  weapons  in  the  manner  therein 
prescribed,  and  those  prescribed  for  bonds 
of  public  officers.  The  penalty  imposed  by 
the  latter  is  only  for  damages  occasioned  by 
the  unlawful  or  careless  use  of  the  weapon, 
while  the  conditions  required  to  be  incorpo- 
rated in  the  bonds  given  by  the  former  bind 
the  obligor  to — 

*'pay  ail  costs  and  damages  aoeming  to  any  one 
by  the  accidental  disdiarge  or  improper,  negli- 
gent, or  illegal  discharge  or  use  of  said  pistol.'' 

The  bill  by  which  section  7  was  amended, 
as  it  now  appears  in  the  Code,  originated  In 
the  Senate,  and  as  passed  by  that  body  for^ 
bade  all  persons  from  carrying  the  weapons 
tliereiin  designated,  except  public  officers 
and  those  not  public  officers  who  applied  for 
and  received  licenses  from  the  circuit  court 
in  the  manner  therein  provided.  In  the  form 
In  which  the  bill  left  the  Senate  it  required 
bonds  to  be  given  only  by  the  latter.  But 
by  an  amendment  adopted  in  the  House  the 
provision  here  involved  requiring  bonds  of 
policemen  and  other  designated  public  offi- 
cers likewise  became  part  of  the  section, 
though  less  stringent  with  respect  to  the 
conditions  required;  thus  apparently  dis- 
closing a  purpose  to  distingoish  between  the 
obligations  imposed  upon  public  officers  and 
those  imposed  upon  other  persons  with  re- 
spect to  liability  for  injuries  inflicted  by  the 
use  of  such  weapons. 

Therefore,  in  incorporating  as  one  of  the 
conditions  of  the  bond  here  involved  a  provi- 
sion against  accidental  injury,  there  was 
added  a  burden  in  excess  of  those  specified 
in  the  statute.  It  is  true  there  is  in' section 
7  no  speciflc  requirement  as  to  the  contents 
of  such  an  instrument,  but  there  is  a  posi- 
tive and  unequivocal  declaration  of  the  lia- 
bility that  attaches  as  a  result  of  the  unlaw- 
ful or  careless  use  of  the  weapons  there  des- 
ignated. These  determine  beyond  cavil  what 
shall  constitute  the  act  or  acts  for  which  the 
obligors  must  respond  when  the  circum- 
stances have  arisen  which  make  it  necessary 
for  them  to  do  so,  whether  the  bond  does  or 


does  not  state  the  conditions.  Whether  writ- 
ten into^  it  or  not,  they  are  part  of  it  for  all 
purposes  proper  and  necessary  to  warrant  re- 
covery. State  V.  McGulre,  46  W.  Va.  328,  33 
S,  EL  313,  76  Am.  St  Rep.  822 ;  State  v.  Wot- 
rlng,  56  W.  Va.  3d4,  49  S.  B.  365;  Chambers 
V.  Cline,  60  W.  Va.  588,  65  S.  E.  099,  9  C.  J. 
34.  Their  absence  in  no  wise  affects  its 
validity  or  Justifies  a  denial  of  the  right  of 
a  plaintiff  to  enforce  its  penalty  for  an  in- 
Jury  inflicted  by  the  officer  in  violation  of 
the  terms  of  the  statute.  State  v.  Nutter,  44 
W.  Va.  385,  30  S.  B.  67.  Similarly  where 
the  condition  of  an  official  bond  contains 
some  valid  provisions,  and  others  not  valid 
or  warranted  by  law,  the  bad  ones,  if  separ- 
able flrom  the  good,  will  be  ignored.  State  v. 
McGuire,  supra,  46  W.  Va.  328,  33  S.  B.  313, 
76  Am.  St.  Rep.  822,  and  note;  Chambers  v. 
Cline,  supra ;  note,  L.  R.  A.  1917B,  990.  The 
rule  is  thus  stated  in  9  C.  J.  26: 

"Where  a  bond  contains  the  conditions  pre- 
scribed by  statute,  and  also  contains  conditions 
in  excess  of  those  so  required,  if  the  excess  can 
be  separated  from  the  authorized  portion  with- 
out destroying  the  latter,  it  may  be  rejected  as 
surplusage  and  the  rest  of  the  bond  held  valid, 
in  the  absence  of  a  statutory  provision  expressly 
or  by  implication  making  it  void." 

In  regarding  and  treating  the  part  of  the 
bond  relating  to  accidental  injury  as  surplus- 
age, there  is  no  serious  departure  from  the 
apparent  intention  of  the  parties  in  giving 
it»  for  the  reasonable  presumption  is  that 
they  purposed  to  execute  only  such  a  bond 
as  the  statute  required.  It  was  this  statute 
they  had  in  mind  at  that  time  and  none  other 
of  which  we  have  any  knowledge.  Section 
25  of  the  charter  of  the  dty  of  Charleston 
does,  it  is  true,  authorizes  the  municipal  au- 
thorities to  require  bonds  of  the  city  officers 
and  appointees.  But  neither  the  charter  nor 
any  ordinance  passed  pursuant  to  such  au*- 
thority  prescribes  the  conditicm  for  such 
bonds,  so  far  as  appears  or  counsel  contend. 
In  the  absence  of  such  prescription  we  must 
assume  the  parties  to  the  bond  executed  it 
intending  it  to  be  a  bond  having  all  and  no 
more  than  the  conditions  required  by  stat- 
ute. Such  being  the  legal  and  reasonable  in- 
ference, the  bond  must  be  considered  in  con- 
nection with  the  statute  and  both  construed 
together  and  such  effect  given  to  the  bond  as 
will  effectuate  the  purpose  of  the  statute. 
State  V.  Wotring,  56  W.  Va.  394,  49  S.  B.  365; 
Chambers  v.  Cline,  60  W.  Va.  588,  65  S.  B. 
999. 

[3]  Nor  can  the  full  conditions  of  the  bond 
be  enforced  by  regarding  it  as  a  common- 
law  obligation.  A  statutory  bond  may  be  good 
as  a  common-law  obligation  when  insuffi- 
cient under  the  statute  because  of  noncom- 
pliance with  its  requirements,  but  in  order 
to  be  so  treated  it  must  have  been  entered 
into  voluntarily  and  upon  a  valuable  consid- 
eration, and  must  not  violate  public  policy  or 
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contravene  any  statute.  Chambers  ▼.  Cline, 
60  W.  Va.  688,  598,  65  S.  E.  999;  9,0.  J.  27, 
and  cases  cited.  This  bond  Is  not  based  upon 
any  consideration  deemed  valuable  in  law, 
and  hence  cannot  be  regarded  as  a  valid 
common-law  obligation.  Its  only  effect  is  as 
a  statutory  bond,  and  it  is  valid  only  to  the 
extent  that  it  conforms  with  statutory  re- 
quirements. 

The  order  of  the  circuit  court  sustaining 
the  demurrer  to  the  third  count  of  the  dec- 
laration was  clearly  right,  for  that  count 
rested  entirely  upon  the  accidental  character 
of  the  shooting.  The  court  held  the  first  and 
second  counts  good — 

^'except  such  parts  thereof  as  allege  that  the 
shooting  of  plaintiff's  decedent  was  accidental." 

• 

This  action  we  interpret  as  disclosing  a 
purpose  to  treat  as  surplusage  the  averment 
*^hat  the  shooting  of  plaintiff's  decedent  was 
accidental,  and  such  is  the  effect  of  the  or- 
der. There  is  no  authority  in  this  state  war- 
ranting the  correction  of  such  counts  other- 
wise than  by  excluding  the  objectionable 
phrase;  special  demurrers  being  abolished 
by  statute,  unless  it  be  to  pleas  in  abate- 
ment Section  29,  c  125,  Code  1918  (Code 
1913,  I  4783) ;  Union  Stopper  Co.  v.  Wood, 
66  W.  Va.  461,  66  S.  E.  702 ;  Turk  v.  RaU- 
way  Co.,  75  W.  Va.  623,  84  S.  B.  569,  L.  R. 
A.  1915E,  145. 

For  these  reasons  we  affirm  the  ruling  of 
the  lower  court 


(85  W.  Va,  882) 
LOCKHART  et  aL  v.  HOKE.     (No.  103.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Jan.  20,  1920.) 

(ByUdbuB  hy  the  Court.) 

1.  Equity  ^s»148(3)— Bill  not  itultifabi- 
ous,  when  alixbnative  belief  sought  is 
consistent    and    based    on    PBAOTICALLT 

SAME  FACTS. 

A  bill  framed  in  a  double  aspect,  praying 
for  relief  in  the  alternative  against  the  same 
defendants,  is  not  multifarious,  when  the  forms 
of  relief  prayed  for  are  not  inconsistent,  and 
are  based  on  practically  the  same  state  of  facts. 

2.  Equity  ^=9223~*Bill  not  enabling  ooubt 
to  affobd  some  fobu  of  belief  fbayed  fob 
ib  demubbable. 

Relief  in  equity  must  be  based  on  pleading 
as  well  as  proof,  and  if  the  averments  of  the 
bill  are  not  stated  with  reasonable  certainty 
and  clearness,  so  as  to  enable  the  court  to  see 
that  plaintiff  is  entitled  to  some  form  of  relief 
prayed  for,  it  is  demarrable, 

(Additional  SyUahus  hy  Editorial  Staff,) 
8.  EJQUiTY  ^=>147— Convenience  in  pabticu- 

LAB  CASE  TEST  OF  HULTIFABIOUSNESS. 


of  convenience  as  applied  to  each  particular 
case,  and  there  is  apparently  no  weU-defined 
rule  of  equity  practice  which  can  properly  be 
applied  to  every  case  to  determine  moltifariont* 
ness. 

Certified  Questions  from  Circuit  Court, 
Greenbrier  County. 

Bill  by  Sallie  Lockhart  and  others  against 
Jerome  A.  Hoke,  administrator,  etc  De- 
murrer to  bill  sustained,  and  questions  aito- 
ing  thereon  certified.     Ruling  affirmed. 

John  W.  Arbuckle,  of  Lewisburg,  for  plaln- 
tiflrs. 

Henry  Gilmer,  of  Lewisburg,  for  defend- 
ant. 

WILLIAMS,  P.  A  demurrer  to  the  plain- 
tiff's bill  was  sustained,  apparently  on  the 
ground  of  multifariousness,  and  the  ques- 
tions arising  thereon  are  certified  to  this 
court  for  decision. 

[1,3]  The  suit  is  brought  by  Sallie  Lock- 
hart  and  her  six  illegitimate  children^  whose 
ages  range  from  43  down  to  21  years,  against 
the  administrator  and  the  legitimate  chil- 
dren and  heirs  at  law  of  James  H.  Hoke,  de- 
ceased. The  bill  is  framed  in  a  double  as- 
pect, ^nd  prays  for  relief  in  the  alternative, 
and  for  this  reason  apparently  the  court 
held  it  to  be  multifarious  and  sustained  the 
demurrer  thereto.  But  either  form  of  relief 
prayed  for  seems  to  rest  on  the  same  state  of 
facts,  and  we  are  not  inclined  to  agree  with 
the  learned  circuit  Judge  that  the  bill  is  bad 
for  that  reason.  In  determining  whether  or 
not  a  bill  is  multifarious  courts  are  governed 
principally  by  the  rule  of  convenience  as  ap- 
plied to  each  particular  case.  There  does 
not  appear  to  be  any  well-defined  rule  or 
principle  of  equity  practice  that  can  pr(q;)erly 
be  applied  to  every  case  in  determining 
whether  or  not  a  bill  is  multifarious.  If  a 
bill  presents  two  or  more  different  causes  of 
action  based  upon  distinct  and  unrelated 
facts,  so  that  a  proper  defense  to  one  of  them 
would  be  different  in  its  character  and  evi- 
dence from  the  defense  to  be  made  to  the 
other,  the  bill  would  be  multifarious,  as  we 
recently  held  in  Bean  et  al.  v.  County  Court 
of  McDowell  County,  101  S.  B.  254.  See  also 
Cecil  V.  Karnes,  61  W.  Va.  543,  56  S.  El  885. 
But  even  though  the  alternative  relief  prayed 
for  may  differ  in  character  the  bill  is  not 
thereby  made  multifarious,  if  both  kinds  of 
relief  are  demanded  against  the  same  de- 
fendants and  are  based  on  the  same  state  of 
facts.  Zell  Guano  Co.  v.  Heatherly,  38  W, 
Va.  409,  18  S.  E.  611;  Shafer  v.  O'Brien,  31 
W.  Va.  601,  8  S.  E.  298. 

Plaintiffs'  bill  proceeds  upon  the  theory 
that  a  trust  was  created  by  James  H.  Hoke 
in  their  favor,  either  expressly  or  by  impli- 
cation, in  a  tract  of  117  acres  of  land  whidk 


In  determining  whether  a  bill  is  multifari- 
ous, courts  are  governed  principally  by  the  rule  |  the   said  James    H.   Hoke,    now    deceasedt 
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t)oiight  about  25  years  ago  from  one  G.  !». 
THiite,  and  on  which  the  plaintiff  Sallie 
Lockhart  and  her  said  children,  since  their 
birth,  have  continued  to  live  with  the  said 
James  H.  Hoke  until  his  death.  No  express 
trust  is  specifically  alleged.  The  nearest  ap- 
proach thereto  is  the  following  averment: 


ur 


'That  plaintiffs  were  always  given  to  under- 
stand that  said  tract  of  land  was  purchased  and 
intended  for  a  home  for  the  said  Sallie  Lockhart 
4ind  her  children,  and  that  they  were  to  so 
occupy  and  enjoy  the  same  together  with  the 
«aid  James  H.  Hoke.** 

But  they  do  not  aver  that  such  under- 
standing was  had  because  of  anything  said, 
or  any  promise  made  to  them  by  James  H. 
Hoke.  This  is  not  an  averment  of  an  ex- 
press trust. 

They  do  allege  that  the  proceeds  of  their 
labor  largely  went  into  the  payment  of  so 
much  of  the  purchase  money  for  the  said 
land  as  had  been  paid  at  the  time  of  the 
death  of  said  James  H.  Hoke;  that  the  pur- 
chase price  was  about  $1,600,  all  of  which, 
except  about  $500,  had  been  paid  in  his  life- 
time, but  that  no  deed  to  him  therefor  had 
been  made,  and  that  the  defendants,  after 
his  death,  fraudulently  procured  the  said 
George  L.  White  to  execute  a  deed  therefor 
to  them,  and  have  since  then  brought  an  ac- 
tion of  ejectment  against  the  plaintiffs  to 
oust  them  from  the  land,  which  action  is  now 
alleged  to  be  pending,  and  which  plaintiffs 
pray  to  have  enjoined.  They  also  pray  that 
the  deed  made  by  said  White  to  the  defend- 
ants may  be  canceled,  and  that  the  land  be 
decreed  to  the  plaintiffs. 

The  alternative  prayer  is  that,  in  the  event 
the  court  should  be  of  the  opinion  plaintiffs 
are  not  entitled  to  a  decree  for.  the  land,  they 
severally  be  decreed  the  value  of  their  serv- 
ices against  the  estate  of  said  James  H. 
Hoke,  deceased.  Although  the  value  per 
month  of  the  services  rendered  by  all  the 
plaintiffs  is  severally  averred,  the  bill  does 
not  indicate  the  amount  of  money  which 
each  claims,  and  as  to  some  of  the  married 
plaintiffs  is  Indefinite  as  to  the  length  of 
time  they  served;  all  the  children  of  Sallie 
Lockhart  claiming  for  services  from  the  time 
they  were  15  years  old,  respectively,  until 
the  death  of  James  H.  Hoke,  but  as  to  some 
of  the  plaintiffs  the  time  they  worked  for 
themselves  is  excepted,  with  no  intimation  of 
what  length  of  time  they  worked  on  their 
own  account  But  it  Is  not  averred  that  such 
services  were  rendered  to  said  James  H. 
Hoke  because  of  any  promise  on  his  part  to 
reward  them  therefor.  It  appears  from  the 
bill  that  they  are  his  illegitimate  children, 
but  there  is  no  averment  that  he  ever  made 
them  his  legitimate  children  by  marrying 
their  mother,  which  is  the  only  method  pro- 
vided by  the  law  of  this  state  whereby  bas- 
tard children  may  become  the  heirs  of  their 


reputed  father.  Section  6,  a  78,  Code  1918 
(Code  1913,  I  8906).  There  is  no  provision 
in  the  laws  of  West  Virginia  for  contracting 
a  common-law  marriage,  and  such  a  mar- 
riage, contracted  in  this  state,  is  not  recog- 
nized, nor  are  the  offspring  of  such  union  rec- 
ognized as  the  lawful  heirs  of  the  male  con- 
tracting party.  Beverlin  v.  Beverlin,  29  W. 
Va.  732,  8  S.  B.  36. 

If  the  averments  of  the  bill  could  be  said 
to  be  reasonably  certain  and  definite,  so  as 
to  enable  the  court  to  see  on  what  particular 
grounds  the  plaintiffs  base  their  prayer  for 
relief,  we  do  not  think  it  could  be  regarded 
as  demurrable.  The  two  forms  of  relief 
asked  for  in  the  alternative  are  not  Incon- 
sistent; both  appear  to  be  based  on  an  im- 
plied promise  of  said  James  H.  Hoke  to  com- 
pensate plaintiffs  for  their  services  in  one  of 
two  ways — either  to  give  them  the  land  or 
to  pay  them  the  reasonable  worth  of  their 
services.  But  it  is  not  distinctly  averred, 
with  reasonable  certainty,  on  what  particu- 
lar ground  they  base  their  claim  for  either 
form  of  relief,  and  the  facts  averred  do  not 
imply  a  promise,  nor  disclose  a  neglected 
duty  toward  them  by  James  H.  Hoke,  de- 
ceased, which  a  court  of  equity  can  enforce 
against  his  administrator. 

[2]  It  appears  from  the  bill  that  Sallie 
Lockhart  lived  In  the  home  of  said  James 
H.  Hoke  during  which  time  ishe  gave  birth  to 
all  of  her  children,  two  or  three  of  whom 
were  bom  during  the  lifetime  of  his  lawful 
wife.  It  is  alleged  that  Leonard  Lockhart, 
one  of  the  plaintiffs,  was  permitted  to  build 
a  house  on  a  small  portion  of  the  land  and 
to  live  therein,  and  that  he  '*was  to  have 
possession  of  the  said  house  and  lot  of  land 
as  a  home  for  himself  and  his  wife  and  chil- 
dren ;  he  having  married  and  separated  from 
the  rest  of  the  children."  But  the  bill  no- 
where alleges  that  the  said  James  H.  Hoke 
made  any  promise  to  the  said  Sallie  Lock- 
hart, or  to  any  of  her  children,  that  he 
would  convey  them  the  land,  or  that  he 
would  compensate  them  in  any  other  way 
for  their  services;  nor  is  it  alleged  that  he, 
by  word  or  conduct,  Induced  them  to  believe 
that  such  was  his  intention.  Absolute  cer- 
tainty is  not  required  in  pleading,  but  it  is 
an  elementary  rule  of  equity  practice  that 
the  bill  should  state  plaintiff's  cause  of  com- 
plaint with  sufficient  accuracy  and  clearness, 
so  that  the  court  can  see  that  he  is  entitled 
either  to  the  relief  prayed  for,  or  to  some 
oher  relief  under  the  prayer  for  general  rer 
lief,  if  his  allegations  should  not  be  denied. 
Relief,  if  given,  must  be  based  on  pleadings 
as  well  as  proof.  Story's  Equity  Pleading 
(10th  Ed.)  SI  241,  243,  244;  Zell  Guano  Co. 
V.  Heatherly,  38  W.  Va.  409,  18  S.  R  611; 
Universal  Life  Ins.  Co.  v.  Devore,  83  Va. 
267,  2  R.  B.  433;  Iron  Co.  v.  Quesenberry,  50 
W.  Va.  451,  40  S.  E.  487.  This  principle  is 
not  in  conflict  with  the  rule  laid  down  in 
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Moore  v.  Harper,  27  W.  Va.  362,  and  Bakln 
V.  Hawkins,  48  W.  Va.  364,  37  S.  EL  622,  to 
the  effect  that,  even  though  a  bill  may  con- 
tain vague  and  irrelevant  allegations,  it  Is 
not  demurrable,  if,  taken  as  a  whole,  it  states 
facts  which  entitle  plaintiff  to  relief,  be- 
cause In  such  case  the  vague  and-  irrelevant 
matter  may  be  disregarded*  But  in  the 
present  case  we  find  no  reasonably  certain 
and  definite  allegations  on  which  any  relief 
can  be  granted  to  the  plaintiffs ;  thetr  rights, 
if  any  they  have,  must  depend  wholly  on 
proof,  if  the  bill  be  not  amended. 

For  the  reasons  herein  stated,  we  affirm 
the  ruling  of  the  circuit  court,  and  will  cer- 
tify the  case  back  to  the  circuit  oourt  of 
Greenbrier  county- 


(95  W.  Va.  S86) 

TOWN  OF  LBST53R,  to  Use  of  RICHARD- 
SON, v.  TRAIL  et  al.    (No.»5.) 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Jan.  20, 1920.) 

(Sylldbut  hy  the  Court.) 

1.  Municipal  cobforations   «=»189(1)— Po- 
lice OFFICES  liable  on  OFFICIAL  "BONDS  FOB 

INJX7BIEB  FBOM  UNLAWFUL  OB  CABELESS  USE 
OF  A  WEAPON. 

The  sergeant  of  a  town,  incorporated  under 
chapter  47,  Code  W.  Va.  (sees.  2382-2494),  who 
has  given  bond  in  the  penalty  of  not  less  than 
$8,500,  and  his  sureties  thereon,  are  liable,  by 
virtue  of  section  7,  c.  148,  of  the  Code  (sec. 
6291),  as  amended  by  chapter  Kl,  Acts  1909,  for 
an  injury  occasioned  by  the  unlawful  or  care- 
less use  by  such  sergeant  of  a  pistol  carried 
about  his  person,  regardless  of  whether  or  not 
he  was,  at  the  time  of  such  injury,  engaged  in 
the  discbarge  of  his  official  duty. 

2.  Weapons  ^=»11(1)~-Rioht  or  town  seb- 

OBANT  TO  OABBT  WEAPON  WITHOUT  OBTAIN* 
INQ  A  license;    **STATB  t>FFIOBB." 

Such  town  sergeant  is  a  ''state  officer," 
within  the  corporate  limits  of  his  town,  within 
the  meaning  of  section  7,  c  148,  Code  (sec. 
6291),  and  has  the  right  to  carry  about  his  per- 
son a  pistol,  within  his  jurisdiction,  without 
obtaining  a  special  license  so  to  do,  provided 
his  official  bond  is  in  the  penalty  of  not  less 
than  $3,500. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  State 
Officer.] 

3.  Municipal  cobpobations  <e=»189(l)— Suit 

IN  NAME  or  THE  MUNICIPALITT  ON  BONO  OF 
TOWN  SEBOEANT  FOB  INJUBT  IBOM  CABELESS 
USE  OF  WEAPON. 

The  bond  of  a  town  sergeant  is,  by  section 
36,  c.  47,  of  the  Code  (sec.  2421),  made  pay- 
able to  the  municipality»  and  any  person  injured 
by  a  breae)^  of  any  of  its  conditions,  express 
or  implied,  may  sue  thereon  in  the  name  of  such 
municipality. 


Certified  Questions  from  Circuit  Court, 
Raleigh  County. 

Action  by  the  Town  of  Lester,  for  the  use 
of  Clark  Richardson,  against  Marion  Trail 
and  others.  Demurrer  to  declaration  sus- 
tained, and  the  sufficiency  of  the  declaration 
certified.  Order  reversed,  and  denrarrer 
overruled,  with  directions. 

John  M.  Anderson*  of  Beckley,  for  plain- 
tiff. 

C.  M .  Ward,  A.  P.  Farley,  and  J.  Q.  Hutch- 
inson, all  of  Beckley,  for  defendants. 

WILLIAMS,  P.  The  town  of  Lester,  which 
sues  for  the  use  and  benefit  of  Clark  Richard- 
son, brought  this  action  against  Marlon  Trail 
and  others,  sureties  on  his  official  bond  as 
sergeant  of  said  town  of  Lester,  to  recover 
damages  for  personal  injuries  to  said  Clark 
Richardson.  A  demurrer  to  the  declaration 
was  sustained,  and  the  question  of  the  suffi- 
ciency of  the  declaration  to  make  out  a  cause 
of  action  on  said  official  bond  has  been  cer- 
tified to  this  court 

[1]  The  declaration  avers  the  due  and  reg- 
ular appointment  of  said  Marion  Trail  as  ser- 
geant of  the  town  of  Lester  on  the  4th  of 
February,  1918;  that  on  the  following  day 
he  executed  before  the  council  of  said  town 
an  official  bond  with  the  defendants  Bertha 
Trail,  Q.  T.  Brown,  Albert  Davis,  A.  P.  Far- 
ley, and  L  F.  Snuffer  as  his  sureties  thereon 
in  the  penalty  of  $3,500,  which  was  approved 
by  the  council  of  said  town,  and  that  said 
Trail  entered  upon  the  discharge  of  his  du- 
ties as  sergeant  The  bond  was  made  paya- 
ble to  the  town  of  Lester  and  condltlcmed  as 
follows: 

^rrhat  the  said  Marion  Trail  will  faithfollT 
discharge  the  duties  of  his  said  office  as  sergeant 
of  the  said  town  of  Lester  and  account  for  and 
pay  over  as  required  by  law  and  the  lawful  ordi- 
nances of  said  town  all  moneys  which  may  come 
into  his  hands  by  virtue  of  his  said  office,  then 
this  obligation  shall  be  void;  otherwise  to  be  in 
full  force  and  effect" 

The  declaration  alleges  that  on  the  21st 
day  of  April,  1918,  the  said  Marion  Trail, 
within  the  Jurisdiction  of  said  town  and  un- 
der and  by  virtue  of  his  said  office  of  ser- 
geant thereof,  did  unlawfully  pretend  to  ar- 
rest the  said  Clark  Richardson,  and  did  then 
and  there,  without  Just  or  legal  excuse  there- 
for, unlawfully,  wantonly,  willfully,  and  ma- 
liciously make  an  assault  upon  the  said  CTlark 
Richardson,  and  did  beat,  bruise,  wound,  and 
ill  treat  him,  and  while  so  acting  under  and 
by  virtue  of  the  color  of  his  said  office  did 
shoot  the  said  Clark  Richardson  with  a  pis- 
tol which  he,  the  said  Marion  Trail,  was  car- 
rying about  his  person ;  that  by  reason  there- 
of the  said  Clark  Richardson  was  rendered 
lame,  sick,  and  disordered,  and  so  remained 
for  a  long  time,  and  was  thereby  forced  to 
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expend  large  snms  of  money  In  and  about  ef* 
fecting  his  cure,  to  wit,  the  snm  of  $600,  to 
the  damage  of  the  said  Clark  Richardson  of 
$3,500.  The  declaration  fnrther  avers  that 
section  7,  c  148,  of  the  Code  (sec.  5291), 
which  makes  mdawfol  the  carrying  of  a  pis- 
tol without  a  state  license  therefor  and  pro- 
vides for  the  giving  of  a  bond  by  the  appli- 
cant for  such  license  with  good  security,  sup- 
plies certain  conditions  In  the  official  bond  of 
the  said  Marlon  Trail,  not  therein  expressed, 
and  makes  him  and  his  sureties  liable  for  an 
Injury  caused  by  the  unlawful  or  careless  use 
of  a  pistol  by  him.  The  statute,  In  part.  Is 
as  follows: 

"Provided,  farther,  that  nothing  herein  con- 
tained shall  be  so  constrned  as  to  prohibit  regu- 
larly elected  sheriffs,  their  regularly  appointed 
deputies,  who  collect  taxes  in  each  county,  and 
all  regularly  elected  constables  in  their  respec- 
tive counties  and  districts,  and  all  regularly 
appointed  police  officers  of  their  respective 
cities,  towns  or  villages,  from  carrying  such 
weapons  as  they  are  now  authorized  by  law  to 
carry,  who  shall  have  given  bond  in  the  penalty 
of  not  less  than  thirty-five  hundred  dollars,  con- 
ditioned for  the  faithful  performance  of  their 
respective  duties,  which  said  officers  shall  be 
liable  upon  their  said  official  bond,  for  the.  dam- 
ages done  by  the  unlawful  or  careless  use  of 
any  such  weapon,  whether  such  bond  is  so  condi- 
tioned or  not." 

It  win  be  noted  that  this  provision  applies 
to  such  police  officers  of  dtles,  towns,  and 
villages  as  were,  at  the  time  of  the  passage  of 
said  law,  authorized  to  carry  a  pistol  and 
who  shall  have  given  bond  In  the  penalty  of 
not  less  than  $3,500,  and  In  such  case  makes 
such  officers  liable  on  their  official  bond  "for 
the  damages  done  by  the  unlawful  or  careless 
use  of  any  such  weapon,  whether  such  bond 
is  so  conditioned  or  not." 

In  this  case,  the  sergeant's  official  bond  be- 
ing In  the  penalty  of  $3,500,  the  statute  makes 
him  «Dd  the  sureties  on  his  official  bond 
liable  for  an  Injury  resulting  from  the  un- 
lawful or  careless  use  of  his  pistol,  If  he  Is 
such  officer  as  had  the  right,  at  the  time  of 
the  passage  of  section  7,  c.  148,  amending  the 
pistol  carrying  statute. 

Was  he  such  officer?  The  town  of  Lester 
was  Incorporated  under  the  general  statute, 
chapter  47  of  the  CJode,  and  section  36  of  that 
chapter  (sec.  2421),  defining  the  powers  and 
duties  of  the  sergeant.  Invests  him  with — 

*'all  the  powers,  rights  and  privileges  within  the 
corporate  limits  of  such  city,  town  or  village 
in  regard  to  the  arrest  of  persons,  the  collec- 
tion of  claims,  and  the  execution  and  return  of 
process  that  can  be  legally  exercised  by  the 
constable  of  a  district  within  the  same,  and  he 
shall  be  entitled  to  the  same  compensation  there- 
for, and  he  and  his  sureties  shall  be  liable  to  all 
the  fines,  penalties  and  forfeitures  that  a  con- 
stable of  a  district  is  liable  to,  for  any  failure 
or  dereliction  in  said  office,  to  be  recovered  in 
the  same  manner  and  in  the  same  courts  that 
the  said  fines,  penalties  and  forfeitures  are  now 
recovered  against  such  constable." 


[21  It  was  not  a  violation  of  the  common 
law  to  carry  a  pistol  about  one's  person ;  It 
Is  only  made  so  by  statute.  The  statute,  pri- 
or to  its  amendment  In  1909  (Laws  1909,  c. 
51),  when  provision  was  first  made  for  ob- 
taining a  license  to  carry  a  pistol,  did  not  ap- 
ply to  officers  charged  with  the  execution  of 
the  laws  of  the  state.  But  it  is  argued  that 
the  sergeant  of  a  dty,  town,  or  village  is  not 
a  state  officer.  This  contention  cannot  be  sus- 
tained. Section  85,  c.  47,  of  the  Code  clothes 
the  sergeant  of  a  town  or  city  with  the  same 
'•powers,  rights  and  privileges,"  within  the 
territorial  limits  of  his  town  or  city,  as  are 
possessed  and  enjoyed  by  a  constable  within 
his  district,  and  there  can  be  no  question  that 
a  constable  is  a  state  officer;  hence  it  fol- 
lows that  a  sergeant  of  a  town  incorporated 
under  chapter  47  of  the  Code  is  also  a  state 
officer,  charged  with  the  duty  of  executing  the 
state  law  within  ttie  corporate  limits  of  the 
town  of  which  he  is  sergeant,  and  therefore 
such  an  officer  as  was  entitled  to  carry  a  pis- 
tol at  the  time  section  7,  c.  148,  was  amended. 
Sergeant  Trail  having .  given  official  bond 
with  security  approved  by  the  town  council 
in  the  penalty  of  $3,500,  all  the  conditions  re- 
quired by  section  7,  c  148,  as  amended,  are 
met  making  him  and  his  sureties  on  his  offi- 
cial bond  liable  for  damages  done  by  the  un- 
lawful or  careless  use  of  a  pistol  by  him, 
even  though  such  a  condition  is  not  express- 
ed in  his  official  bond.  The  statute,  ex  pro- 
prlo  vlgore,  becomes  an  added  condition  to 
such  bond.  Such  being  a  condition  of  his  of- 
ficial bond,  it  is  Immaterial  whether  he  was 
engaged  in  the  discharge  of  his  official  duty 
at  the  time  plaintiff  was  injured  by  the  alleg- 
ed unlawful  discharge  of  his  pistol  or  not, 
although  the  declaration  does  aver  that  he 
was  then  acting  under  color  of  his  office. 

[3]  It  is  urged  that  there  is  no  authority  In 
law  for  the  maintenance  of  this  suit  in  the 
name  of  the  municipality  for  the  benefit  of 
said  Richardson.  This  point  is  without  mer- 
it. Official  bonds  are  conditioned  upon  the 
faithful  performance  of  their  duties  by  pub- 
lic officers,  and  are  given  and  Intended  for 
the  benefit  of  the  public,  and  any  person  who 
is  Injured  by  the  failure  of  such  officer  to 
comply  with  the  conditions  of  his  bond  may 
sue  thereon  in  the  name  of  the  obligee  named 
therein.  By  executing  such  a  bond  the  obli- 
gor makes  the  obligee  a  trustee  for  any  and 
all  persons  who  are  injuriously  affected  by 
the  breach  of  Its  conditions.  Murfee  on  Offi- 
cial Bonds,  8  475 ;  1  Dillon,  Mun.  Corp.  (5th 
Ed.)  §  396.  Section  5,  c.  IQ,  of  the  Code  pro- 
vides that  the  bond  of  an  officer  of  a  munici- 
pal corporation  may  be  made  payable  either 
to  the  state  or  to  the  municipality,  and  sec- 
tion 35  of  chapter  47  expressly  provides  that 
the  sergeant's  official  bond  shall  be  made  pay- 
able to  the  municipality;  hence  the  injured 
party  may  sue  in  the  name  of  the  municipal- 
ity. 

We  therefore  reverse  the  ruling  of  the  clr- 
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cult  court,  overrule  the  demurrer,  and  direct 
tbe  clerk  to  certify  our  decision  back  to  the 
circuit  court 


(86  W.  Va.  871) 

FASliERS*  &  MERCHANTS'  BANK  OF 

BBEDSVILLB  v.   KINGWOOD 

NAT.  BANK. 

(Supreme  Court  of  Appeals  of  West  Virginia. 

Jan.  20,  1920.) 

{SyUdbus  hy  the  Cowri.) 

1.  Pleading  ^=»193(6)— Common-law  duplio- 

ITT  NOT  VALID  GROUND  OF  DEMUBBEB. 

The  common-law  defect  in  pleading  known 
as  duplicity  is  not  now  a  valid  ground  of  de- 
murrer in  this  state;  it  being  one  of  mere 
form,  constituting  ground  of  special  demurrer, 
and  that  kind  of  demurrer  having  been  abolish- 
ed by  statute. 

2.  Banks  and  banking  ^=s»280— Countb  in 
declabation  alleging  ouabantt  of  notb 
bt  national  bank  insufficient. 

Counts  in  a  declaration  purporting  to  charge 
a  national  bank  upon  a  guaranty  of  notes  of 
a  third  person,  and  being  uncertain  and  indef- 
inite as  to  whether  the  bank  acted  as  the  mere 
agent  of  the  parties  to  the  notes  or  was  the 
owner  thereof  or  otherwise  beneficially  inter- 
ested therein,  are  insufficient. 

3.  Banks  and  banking  Os>260(4)-^National 
bank's  guaranty  of  another's  obliga- 
tion for  his  benefit  ultra  vibes. 

An  agreement  of  a  national  bank  to  guar- 
antee an  obligation  of  another  person  for  his 
sole  benefit,  though  founded  upon  a  valuable 
consideration,  is  ultra  vires,  and  does  not  bind 
tiie  bank,  unless  the  circumstances  are  such 
as  work  an  estoppel. 

4.  Banks  and  banking  ^=>172,  175(2)— To 

HOLD  collecting  BANK  LIABLE  FOR  FAILURB 
TO  DEMAND  PAYMENT  OF  NOTES  AND  BIND 
INDORSEBS  BY  PROTEST  AND  NOTICE,  DECLA- 
RATION MUST  SHOW  DAMAGES. 

Neglect  of  a  bank  to  demand  payment  of 
notes  intrusted  to  it  for  collection,  and  bind 
the  hidorsers  by  protest  and  notice,  does  not 
make  it  liable  for  the  notes,  as  if  it  were  sure- 
ty, guarantor,  maker,  or  indorser,  but  only  for 
such  damages  as  have  been  sustained  by  the 
holder  by  reason  of  such  negligence;  and,  to 
make  out  a  case  against  the  bank  in  his  decla- 
ration, he  must  allege  such  additional  facts  as 
will  show  that  he  has  been  so  injured  and  dam- 
aged. 

5.  Bills  and   NotES  ^s>243  —  Signer  in 

BLANK  BEFORE  DELIVERY  IB  LIABLE  ONLY  AS 
INDORSER. 

By  virtue  of  sections  63  and  64  of  chapter 
98a,  Code  1913  (sees.  4234,  4235),  the  Negoti- 
able Instruments  Law,  a  person  not  otherwise 
a  party  to  a  note,  placing  his  signature  there- 
on in  blank  before  delivery,  is  liable  thereon 
only  as  an  indorser. 


6w  Statutes  ^s>161(1)— Act  comprehensive- 
ly DEALING  with  THE  SUBJECT  IMPLIEDLY 
BBPEAL8  PREVIOUS  INCONSISTENT  COMMON  OB 
STATUTORY  LAW. 

A  statute  covering  an  entire  subject,  and 
showing  by  its  terms  and  provisions  legislative 
intention  to  deal  with  it  fully  and  comprehen- 
sively, is  deemed  to  have  been  intended  to  be  a 
substitute  for  all  previously  existing  law  ap- 
plicable to  such  subject,  and  is  therefore  con- 
strued as  having  impliedly  repealed  such  law, 
whether  common  or  statutory,  in  so  far  as  it 
is  inconsistent  with  the  terms  of  the  statute. 

7.  Banks  and  banking  ^=»175(2)~Declara- 

TION  need  not  negative  FACTS  EXCUSING 
COLLECTING  BANK'S  FAILURE  TO  PROTEST  PA- 
PER. 

A  declaration  founded  upon  failure  of  a 
bank  to  protest  negotiable  paper  intrusted  to 
it  for  collection  need  not  negative  the  exist- 
ence of  facts  or  circumstances  excusing  sucb 
failure. 

Certified  Question  from  Circoit  Court,  Pres- 
ton County. 

Action  by  the  Farmers'  k  Merchants'  Bank 
of  Beedsville  against  the  Kingwood  National 
Bank.  Demurrer  to  declaration  overruled, 
and  question  certified.  Affirmed  in  part,  and 
reversed  in  part. 

Wm.  S.  John,  of  Morgantown,  and  A.  G. 
Hughes,  of  Kingwood,  for  plaintiff. 
F.  E.  Parrack,  of  Timnelton,  for  defendant. 

POFFENBABOBB,  J.  Having  overruled 
a  demurrer  to  the  plaintiff's  declaration  pur- 
porting to  charge  the  defoidant  with  the 
amounts  of  two  promissory  notes,  on  the 
ground  of  guaranty  of  payment  thereof  and 
neglect  to  effect  collection  of  them  or  fix  lia- 
bility upon  the  endorsers,  by  presentment,  de- 
mand of  payment,  protest  and  notice,  and  to 
each  of  its  several  counts,  the  circuit  court  of 
Preston  county  has  certified  to  this  court  its 
decision  thereon  for  review. 

The  common  counts,  treated  as  one,  are  in 
the  usual  form,  and,  as  to  them,  the  demur- 
rer was  properly  overruled.  They  do  not  be- 
come immaterial  by  reason  of  the  Insertion 
of  special  counts  indicative  of  reliance  upon 
causes  of  action  not  embraced  In  them. 

[1]  Although  the  first  and  second  special 
counts  both  allege  two  grounds  of  action, 
breach  of  the  alleged  guaranty  and  negli- 
gence, and  would  be  subject  to  the  common 
law  infirmity  of  duplicity,  for  that  reawm, 
that  defect  will  not  sustain  the  donuner. 
Duplicity  is  a  merely  formal  defect,  ccmstl- 
tutlng  ground  of  special  demurrer  at  common 
law,  and,  as  the  special  demurrer  has  beoi 
abolished  by  statute  in  this  state,  there  is  no 
form  of  demurrer  by  which  these  counts  can 
be  attacked  on  the  ground  of  duplicity. 
Code,  c.  125,  {  29  (sec.  4783) ;  Coyle  v.  B.  &  O. 
Bailway  Co.,  11  W.  Va.  94;  Sweeney  v.  Bak- 
er, 13  W.  Va.  168,  201.  31  Am.  Rep.  757; 
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Poling  V.  Maddox,  41  W.  Va.  779,  786,  24  S. 
E.  999.  In  point  of  form,  the  first  and  sec- 
ond special  counts  are  single,  but  In  reality 
and  substance  each  of  them  constitutes  two 
counts,  for  each  of  them  alleges  two  distinct 
causes  of  action.  Formally,  they  constitute 
two  counts ;  actually,  they  embrace  four.  If 
they  were  not  such  as  can  be  combined  In 
one  declaration,  there  would  be  a  misjoinder 
of  actions.  Sweeney  y.  Baker,  cited ;  Creel  t. 
Brown,  1  Rob.  265 ;  Southern  Express  Co.  t. 
McVeigh,  20  Grat.  264 ;  Harvey  v.  Sklpwith, 
16  Grat.  393;  Gary  y.  Abingdon  Publishing 
Co.,  94  Va.  775,  27  S.  B.  595;  Booker  y.  Dono- 
hoe,  95  Va.  361,  28  S.  E.  584.  As  they  both 
arise  out  of  contract,  they  can  be  Joined.  An 
observation  in  White  v.  Romans,  29  W.  Va. 
571,  575,  3  S.  E.  14,  respecting  the  effect  of 
mere  duplicity,  is  inconsistent  with  the  con- 
clusion here  announced ;  but  both  reason  and 
the  weight  of  authority  in  this  state  and  else- 
where sustain  the  conclusion. 

[2]  As  to  the  guaranty  relied  upon,  the 
allegations  in  the  two  counts  are  clearly  in- 
sufficient by  reason  of  their  uncertainty  and 
indeflniteness,  if,  indeed,  they  do  not  state  a 
case  upon  which  no  action  can  stand,  when 
properly  interpreted.  The  terms  can  easily 
be  read  as  making  the  defendant  a  mere 
agent  of  a  third  party  for  the  purpose  of  ne- 
gotiating the  notes  to  the  plaintiff,  and  tak- 
ing custody  of  the  proceeds  thereof,  and  turn- 
ing them  over  to  the  principal.  Each  count 
says  the  Lewis  Lumber  Company  executed  its 
two  notes  for  $1,200  each,  payable  to  its  own 
order,  and,  after  having  obtahied  the  indorse- 
ments of  F.  K.  Paxton  and  T.  W.  Lewis 
thereon,  delivered  them  to  the  defendant,  a 
national  bank,  for  the  purpose  of  having  them 
negotiated  by  the  defendant  and  discounted, 
and  that  the  defendant,  for  a  valuable  con- 
sideration, by  a  certain  writing  signed  by  its 
cashier  on  its  behalf  and  directed  to  the 
plaintiff,  forwarded  the  notes  to  the  latter, 
and  by  said  writing  guaranteed  their  pay- 
ment, in  consideration  of  acceptance  thereof 
by  the  plaintiff  and  its  discounting  the  same 
and  placing  the  proceeds  to  the  credit  of  the 
defendant  There  is  no  allegation  of  owner- 
ship of  the  notes  by  the  defendant,  its  in- 
dorsement thereof  nor  its  receipt  of  the  bene- 
fit of  the  transaction.  If  the  declaration  cor- 
rectly narrates  the  manner  in  which  the  notes 
came  into  the  hands  of  the  plaintiff,  there 
was  nothing  on  the  face  of  the  papers  nor  in 
the  circumstances,  indicative  of  ownership 
thereof  by  the  defendant  or  intention  on  its 
part  to  make  sale  of  them  or  indorse  or  re- 
discount them.  They  did  not  appear  to  have 
been  owned  or  discounted  by  it,  and  the  letter 
purporting  a  guaranty  of  payment  indicated 
lack  of  such  ownership  and  lack  of  intent  to 
sell  or  rediscount  the  notes,  for  such  a  sale 
Is  ordinarily  effected  by  indorsement  and  de- 
livery of  the  paper,  making  a  guaranty  of 
payment  unnecessary.  If  the  defendant  was 
the  agent  of  the  Lewis  Lumber  Compauy  in 


the  disposition  of  the  notes  and  collection  of 
the  proceeds,  it  had  no  such  interest  in  the 
paper  as  would  legally  Justify  or  sustain  the 
guaranty,  as  will  be  demonstrated  by  au- 
thority. 

The  allegation  that  the  notes  were  dis- 
counted, and  the  proceeds  thereof  placed  to 
the  credit  of  the  defendant  on  the  books  of 
the  plaintiff,  is  not  necessarily  Inconsistent 
with  the  theory  of  agency.  At  most,  this  fact 
is  a  mere  (drcumstance  tending  to  prove  the 
defendant's  ownership  of  the  notes  or  the 
proceeds  thereof.  The  defendant's  mere  di- 
rection to  the  plaintiff  to  place  the  proceeds 
of  the  notes  to  its  credit,  and  compliance  with 
the  request,  did  not  amount  to  a  misappropri- 
ation of  the  notes  or  their  proceeds  by  the  de- 
fendant, if  It  was  the  agent  of  the  Lewis 
Lumber  Company.  That  transaction  amount- 
ed to  no  more  than  a  convenient  means  of  ef- 
fecting the  purpose  of  the  agency,  procure- 
ment of  the  proceeds  of  the  notes  for  the 
Lewis  Lumber  Company.  The  only  addition- 
al allegation  that  can  be  deemed  to  be  incon- 
sistent with  the  theory  of  agency,  revealed 
and  sustained  by  the  facts  narrated,  is  that 
the  defendant,  in  the  letter  of  guaranty,  re- 
quested the  plaintiff  to  discount  the  notes 
"for  the  defendant,''  and  that  the  plaintiff, 
confiding  In  the  promise  and  undertaking  of 
the  defendant  to  guarantee  payment,  accepted 
and  discounted  them  for  the  defendant.  This 
inconsistency,  however,  falls  far  short  of  the 
averment  of  the  defendant's  ownership,  or  its 
reception  of  the  benefit  of  the  transaction, 
constituting  a  legal  basis  for  its  guaranty  of 
payment  In  neither  of  the  two  counts  is 
there  a  clear,  definite  allegation  of  the  capac- 
ity in  which  the  defendant  acted,  or  its  rela- 
tion to  the  notes.  If,  In  either  of  the  two 
capacities  indicated,  the  defendant  could  have 
guaranteed  payment  of  the  notes,  the  imcer- 
talnty  and  indefinlteness  which  characterize 
the  allegation  might  be  immaterial. 

But  i^ce  In  the  one  case  the  bank  could 
not  guarantee  payment,  and  in  the  other  it 
could,  the  counts  lack  that  element  denomi- 
nated certainty  to  a  certain  Intent  in  general, 
which  the  authorities  uniformly  hold  to  be  es- 
sential In  pleading,  in  so  far  as  they  attempt 
to  set  up  a  cause  of  action  founded  upon  a 
guaranty.  They  are  equally  indefinite  and 
uncertahi  as  to  whether  there  was  a  sale  of 
the  notes.  As  to  it,  they  contain  nothing  but 
the  argumentative  allegation  that  the  plain- 
tiff was  requested  to  discount  them  for  the 
defendant  and  place  the  proceeds  to  the  cred- 
it of  the  latter,  and  did  so.  This,  as  has  been 
stated,  may  be  interpreted,  in  the  light  of  the 
other  facts  alleged,  as  a  request  to  discount 
the  notes  for  the  defendant  as  agent  and 
credit  the  proceeds  to  it  for  the  purposes  of 
the  agency. 

[3]  An  agreement  of  a  national  bank  to 
guarantee  the  debt  of  another  person,  solely 
for  his  benefit,  is  ultra  vires  and  void.  Mich- 
ie,  Banks  and  Banking,  §  250.    This  proposi- 
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tlon  is  not  denied  In  the  brief  filed  for  the 
plaintiff,  but  it  Is  argued  that  the  case  as 
stated  falls  within  an  exception  to  the  gen* 
eral  rule.  The  plaintiff  may  have  such  a 
case  as  will  be  sustained  by  the  authorities 
relied  upon  in  the  brief.  Auten  v.  U.  S.  Na- 
tional Bank,  174  U.  8.  125,  19  Sup.  Ct.  628, 
43  L.  Ed.  920 ;  Aldrich  v.  Chemical  National 
Bank,  176  U.  8.  618,  20  Sup.  Ct.  498,  44  I/.  Ed. 
611 ;  Central  National  Bank  v.  Appleton,  216 
U.  S.  196,  30  Sup.  Ct.  364,  54  U  Ed.  443,  and 
Martin  v.  Webb,  110  U.  S.  7,  3  Sup.  Ct  428, 
28  L.  Ed.  49.  But,  if  so,  these  two  counts  do 
not  state  it. 

[4]  The  substance  of  the  third  special  count 
corresponds  with  that  of  the  second  part  of 
the  first  and  second.  It  charges  loss  and  in- 
Jury  by  reason  of  failure  to  demand  payment, 
protest  the  notes,  and  give  notice ;  the  notes 
having  been  renewed  several  times  and  the 
last  renewals  sent  back  to  the  defendant,  be- 
fore maturity,  for  collection.  In  none  of  the 
counts  is  there  any  allegation  of  sufficient 
facts  to  warrant  a  recovery  on  the  ground  of 
negligence.  They  proceed  upon  the  theory 
that  the  negligence  alleged  imposed  liability 
for  the  amounts  of  the  notes.  The  failure  of 
duty  alleged  imposed  liability  only  for  the 
damages  resulting  from  or  occasioned  there- 
by, which  the  plaintiff  must  allege  as  well  as 
prove.  Jefferson  County,  etc.,  Bank  v.  Hen- 
drix,  147  Ala.  670,  39  South.  295,  1  L.  R.  A. 
(N.  S.)  246;  First  National  Bank  v.  Fourth 
Nat  Bank,  77  N.  Y.  320,  33  Am.  Rep.  618; 
Borup  V.  Ninhiger,  5  Minn.  523  (Gil.  417); 
Exchange  Nat.  Bank  v.  Third  Nat  Bank,  112 
U.  8.  276,  6  Sup.  Ct  141,  28  L.  Ed.  722 ;  Van 
Wart  V.  Woolley,  3  Bam.  &  C.  439 ;  Mlchie, 
Banks  and  Banking,  §  175,  p.  1503.  Many  au- 
thorities hold  that  the  face  of  the  note,  check, 
or  bill  in  such  case  is  prima  facie  the  meas- 
ure of  damages;  but  the  question  here  pre- 
sented is  one  of  pleading,  and  therefore  in- 
volves an  accurate  statement  of  the  basis  of 
the  right  of  action.  All  of  the  counts  are  ut- 
terly silent  as  to  the  solvency  of  the  maker 
and  the  indorsers.  For  all  that  appears,  they 
may  have  been  and  may  still  be  perfectly 
solvent  and  the  plaintiff  may  not  have  suf- 
fered any  actual  loss  or  injury  from  the  neg- 
ligence alleged.  In  the  matter  of  collection, 
the  bank  was  a  mere  agent  of  the  plaintiff, 
and  its  negligence  may  have  been  an  Injury 
unattended  by  damages.  Story,  Agency,  { 
236. 

[8-7]  Since  the  indorsements  were  irregu- 
lar under  the  common  law,  and  the  apparent 
indorsers  really  makers  or  guarantors,  there 
was  no  necessity  for  protest,  unless  the  stat- 
ute known  as  the  Negotiable  Instruments 
Law  has  wrolight  such  a  change  in  the  com- 
mon law  as  to  relieve  them  from  liability  in 
any  capacity  other  than  that  of  indorsers.    If 


it  has  not,  the  common-law  liability  may  be 
an  element  in  the  case  to  be  noticed  in  the 
declaration.  It  is  generally.  If  not  uniform- 
ly, held,  however,  that  the  statute  does  work 
such  a  change,  and  that  a  common-law  irreg- 
ular indorsement  is  now,  by  virtue  of  the 
statute,  except  as  between  the  indorsers,  an 
indorsement  and  not  a  promise  nor  guaranty, 
unless  the  indorsement  is  qualified.  Rock- 
field  V.  First  Nat  Bank,  77  Ohio  St  311,  S3 
N.  E.  392,  14  U  R.  A.  (N.  S.)  842;  First  Nat 
Bank  v.  Bickel,  143  Ky.  754,  137  S.  W.  790 ; 
Baumelster  v.  Kuntz,  53  Fla.  340,  42  South. 
886 ;  .  Kimmell  v.  WeU,  95  111.  App.  19 : 
Deahy  v.  Choquet,  28  R.  I.  340,  67  Ad.  421 ; 
Farquhar  v.  Higham,  16  N.  D.  106,  112  N.  W. 
557 ;  Toole  v.  Crafts,  193  Mass.  110,  78  N.  E. 
775,  118  Am.  St  Rep.  455 ;  Peck  v.  £}aston,  74 
Conn.  456,  51  Atl.  134 ;  Gibbs  v.  Guaraglia, 
75  N.  J.  Law,  168,  67  Atl.  81 ;  Perry  Co.  v. 
Taylor  Bros.,  148  N.  C.  362,  62  S.  E.  423; 
Dan.  Neg.  Inst  S  714,  p.  806.  The  motive  of 
the  statute  is  uniformity.  This  may  not  be 
sufficient  ground  for  the  construction  reliev- 
ing from  the  common-law  obligation  as  being 
incident  to  the  imposition  of  a  uniform  stat- 
utory obligation,  but  a  firmly  established  rule 
of  interpretation  justifies  the  construction. 
The  statute  is  a  comprehensive  one,  covering 
the  whole  subject  of  negotiable  instruments, 
and  manifestly  was  Intended  as  a  substitute 
for  all  other  law,  both  common  and  statuto- 
ry, relating  to  that  subject  Such  statutes 
impliedly  repeal  all  pre-existing  law  applica- 
ble to  the  subject  and  inconsistent  with  their 
terms.  Grant  v.  B.  &  O.  Railroad  Co.,  66  W. 
Va.  175,  66  S.  E.  709 ;  State  v.  Harden,  62  W. 
Va.  313,  58  S.  E.  715.  60  S.  E.  394 ;  State  v. 
Mines,  38  W.  Va.  125,  18  S.  B.  470;  United 
States  V.  Claflin,  97  U.  S.  546.  24  Li  Ed.  ;0S2 ; 
Eckloff  V.  District  of  Columbia,  135  U.  S.  240, 
10  Sup.  Ct  752,  34  L.  Ed.  120;  Norris  v. 
Crocker,  13  How.  429,  14  L.  Ed.  210 ;  Mitchell 
V.'  Brown,  1  Ell.  &  Ell.  267 ;  Parry  v.  Croyd<» 
Gas  Co.,  15  C.  B.  (N.  S.)  568;  Heckmann  ▼. 
Plnkney,  81  N.  T.  211;  U.  S.  v.  Tynen,  n 
Wall.  88,  20  L.  Ed.  153 ;  Com.  v.  Kelllher,  12 
Allen  (Mass.)  480;  State  v.  Campbell,  44 
Wis.  529. 

The  brief  filed  in  support  of  the  courts' 
ruling  seems  to  proceed  upon  the  theory  of 
duty  on  the  part  of  the  plaintiff  to  negative 
in  Its  declaration  the  existence  of  grounds  of 
excuse  for  failure  to  protest  the  notes.  That 
is  obviously  matter  of  defense,  and  must 
come  from  the  defendant  in  some  form.  It 
need  not  be  dealt  with  in  the  declaration. 

For  the  reasons  stated,  we  are  of  the  opin- 
ion that  the  court  below  properly  overruled 
the  demurrers  to  the  whole  declaration  and 
the  common  counts,  but  should  have  sustain- 
ed the  demurrers  to  all  of  the  special  connti, 
and  we  so  hold  and  decide. 
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liEISURB     T.     MONONGAHBLA     VALLEY 

TRACTION  00. 

<Siipreme  Court  of  Appeals  of  West  VirginiGU 

Jan.  20,  1920.) 

(SyUdbus  hy  the  Court.) 

1.  ReLBAOE  «=»29(2)— 'TBEfiPASSBB/'  ^AS 
XTSBD  IN  OODE  FBOTI8ION  DEFINING  BmOT 
OF  BELEA8B  TO  ONE  JOINT  TBESPAS8EB,  DE- 
FINED. 

The  word  'trespasser,'*  as  used  in  section 
7  of  chapter  136  of  the  Code  (sec.  5028),  in- 
cludes every  person  guilty  of  any  tortious  in- 
fringement upon  the  rights  of  another. 

[Ed.  Note.— For  other  definitions,  see  Words 
jind  Phrases,  First  and  Second  Series,  Tres- 
passer.] 

2.  Release  ^s>29(2)— Undeb  statute  satis- 
faction OB  release  by  one  joint  tobt- 

FEASOB  DOBS  NOT  BAB  ACTION  AOAINST 
OTHEB. 

In  an  action  for  damages  for  an  injury  al- 
leged to  be  the  result  of  the  negligence  of  an- 
other, a  plea  charging  that  the  negligence  al- 
leged, if  any,  is  the  joint  negligence  of 
the  defendant  and  another  person,  and  that  the 
plaintiff  has  received  satisfaction  from  such 
other  person,  and  executed  a  release  to  him 
because  of  such  injury,  is  not  a  bar  to  an  ac- 
tion by  the  injured  party  against  a  joint  tort- 
feasor with  whom  no  such  «ettlement  is  made. 

Certified  Qaestlons  from  Circait  Court, 
Wood  County. 

Suit  by  Glemence  B.  Leisure  against  the 
Monongahela  Valley  Traction  Company. 
Plea  rejected,  and  question  certified.  Af- 
firmed, 

C.  N.  Matheny  and  V.  B.  Archer,  bodi  of 
Farkersburg,  for  plaintiff. 

Kreps,  Russell  ft  Hiteshew,  of  Parkers- 
burg,  for  defendant 

RITZ,  J.  Plaintiff  instituted  this  suit  to 
recover  damages  for  an  injury  which  he 
alleges  he  sustained  by  beln^  knocked  from 
the  top  of  a  car  by  coming  In  contact  with 
an  overhead  wire  belonging  to  the  defendant. 
Plaintiff  was  a  brakeman  in  the  employ  of 
the  Baltimore  ft  Ohio  Railroad  Company, 
and,  while  standing  on  top  of  a  moving  car 
In  the  discharge  of  his  duties  as  such  brake- 
man,  he  came  In  contact  with  an  overhead 
wire  of  the  defendant  which  it  is  alleged 
was  negligentiy  placed  at  an  insufficient 
distance  above  the  top  of  the  car,  as  a  result 
of  which  he  was  thrown  from  the  car  and  in- 
jured. The  defendant  filed  a  special  plea 
alleging  that  the  plaintiff's  injury,  if  any 
was  sustained  by  him,  was  the  result  of  the 
concurrent  or  joint  negligence  of  itself  and 
plaintiff's  employer,  the  Baltimore  ft  Ohio 
Railroad  Company;  tliat  the  railroad  com- 
pany was  negligent  in  placing  him  In  an 


'  employment  of  such  dangerous  character, 
as  well  as  the  defendant  In  malting  the  place 
dangerous,  and  that  the  said  railroad  com- 
pany and  the  defendant  were  Joint  tort- 
feasors ;  that  the  said  railroad  company  paid 
to  the  plaintiff  a  sum  of  money,  the  amount 
of  which  is  not  specified,  In  full  satisfaction 
of  the  injuries  sustained  by  him,  and  re- 
ceived from  him  a  release  of  all  liability  be- 
cause of  said  injury,  and  that  the  legal  effect 
of  this  release  of  the  said  i:allroad  company 
is  to  release  and  discharge  this  defendant 
from  any  suit  because  of  the  injuries  sus- 
tained by  the  plaintiff  on  the  occasion  re- 
ferred to.  The  court  rejected  this  plea  and 
certifies  the  same  to  this  court  for  its  opin- 
ion thereon. 

[1, 2]  It  seems  to  be  that  formerly  the  law 
was  that,  where  an  Injured  party  accepted 
satisfaction  from  one  joint  tort-feasor,  and 
executed  a  release  in  consideration  thereof, 
he  thereby  released  all  others  engaged  in  the 
tort.  Ruble  v.  Turner,  2  Hen.  ft  M.  (Va.) 
88;  Bloss  v.  Plymale,  S  W.  Va.  898,  100  Am. 
Dec.  752.  But  how  is  this  doctrine  affected 
by  our  statute  (section  7,  <f.  136  of  the  Code 
[sec.  0028})  which  provides: 

'*A  release  to,  or  an  accord  and  satisfaction 
with  one  joint  trespasser,  hereafter  executed 
or  had,  shall  not  inure  to  the  benefit  of  another 
snch  trespasser,  and  shall  be  no  bar  to  an 
action  or  suit  against  such  other  joint  tres- 
passer for  the  same  cause  of  action  to  which 
the  release  or  accord  and  satisfaction  relates.'* 

The  plaintiff  contends  that  by  reason  of 
this  statute  his  acceptance  of  satisfaction 
from  the  Baltimore  ft  Ohio  Railroad  Ck)m- 
pany,  and  the  execution  of  a  release  to  it, 
did  not  have  the  effect  of  releasing  the 
defendant  here  from  liability  to  him,  while 
the  defendant  argues  that  statute  has  no 
application  to  this  case.  It  will  be  noted 
that  the  act  provides  that  a  release  to  or 
an  accord  and  satisfaction  with  one  joint 
trespasser  shall  not  Inilre  to  the  benefit  of 
another  such  trespasser.  The  defendant  ar- 
gues that  the  word  ''trespasser,**  used  In  the 
statute,  is  not  as  broad  as  the  expression 
"tort-feasor,**  but  must  be  limited  to  include 
only  such  persons  as  have  inflicted  an  injury 
by  a  direct  application  of  force  either  to  the 
person  or  property  of  another,  and  cannot 
be  taken  to  Include  those  persons  who  are 
responsible  for  an  Injury  to  another  by  rea- 
son of  the  negligent  doing  of  some  act,  or 
the  negligent  failure  to  perform  some  duty, 
which  results  in  consequential  injury  to  an- 
other. The  correctness  of  the  ruling  of  the 
court  below  depends,  of  course,  upon  the 
proper  construction  of  this  term.  Can  it  be 
said  that  the  Legislature,  In  using  the  word 
** trespasser*'  In  the  section  of  the  statute 
above  quoted,  intended  to  confine  it  to  a 
meaning  so  narrow  as  to  Include  only  those 
who  were  guilty  of  a  wrong  for  which  the 
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technical  action  of  trespass  could  be  main- 
tained, or  was  this  word  used  in  that  broad- 
er and  more  general  sense  as  indicating  any 
person  who  might  be  guilty  of  an  infraction 
of  the  legal  rights  of  another?  If  the  Legis- 
lature had  been  treating  of  the  character  of 
action  that  mi^t  be  brought  in  a  particular 
Instance,  we  would,  no  doubt,  be  constrained 
to  hold  that  the  word  must  be  confined  to  its 
limited  technical  legal  sense,  but  this  statute 
was  enacted  to^  define  the  rights  of  parties 
generally,  and  determine  their  relative  duties. 
Under  these  circumstances  we  must  give  to  the 
word  '^trespasser"  the  sense  which  it  ordina- 
rily conveys.  It  may  be  said  that  the  synonym 
of  •'trespass"  in  law  latin  is  "transgression" 
a  word  which  in  its  general  signification 
embraces  every  infraction  of  a  legal  right 
It  comprehends  not  only  forcible  wrongs,  but 
also  acts  the  consequences  of  which  make 
them  tortious.  In  general  it  may  be  said 
that  any  misfeasance  or  conduct  of  one  man 
whereby  another  is  injuriously  treated  or 
damnified  is  a  trespass  in  the  general  sense 
in  which  that  word  is  used.  Cox.  v.  Stridi- 
land,  120  Qa.  104,  47  S.  B.  912,  1  Ann.  Gas. 
870;  3  Bouvier's  Law  Dictionary,  3319. 

Our  conclusion  is,  therefore,  that  the  ex- 
ecution of  the  release  by  the  plaintiflC  to  the 
Baltimore  &  Ohio  Ballroad  Company,  set 
up  and  relied  upon  in  the  special  plea,  is 
not  a  bar  to  the  plaintifiTs  cause  of  action, 
if  any  he  has,  against  the  defendant 

Whether  the  defendant  can  prove  the 
amount  received  by  the  plaintifT  from  the 
railroad  company,  the  other  joint  tort-feasor, 
in  reduction  of  any  damages  which  might  be 
allowed  to  him  in  this  case,  we  cannot  de- 
cide upon  this  certificate.  Our  jurisdiction 
is  strictly  appellate.  That  question  has  not 
yet  arisen  in  the  court  below,  and  has  conse- 
quently not  been  determined  there,  where- 
fore we  are  without  jurisdiction  to  pass  upon 
it  here. 

Our  conclusion  is  that  the  circuit  court 
properly  rejected  the  plea,  and  we  answer 
the  question  certified  accordingly. 


(179  N.  C.  44) 

THOMPSON  et  al.  v.  HUMPHBEY  et  al. 

(No.  388.) 

(Supreme  Court  of  North  Carolina.     Dec  20, 

1919.) 

1.  Wills  «=5>634(18)— Will  constbtted  as  not 
vesting  estate  in  children  until  death 
ob  bbmabbiage  of  widow  and  icajobitt  of 
all  the  childben. 

Where  will  provided  that,  upon  death  or  re- 
marriage of  testator's  wife,  property  should  be 
equally  divided  among  his  children,  the  children 
of  any  deceased  child  to  receive  the  share  of  the 
parent,  and  directed  that  executors  hold  and 
manage  property  until  all  of  testator's  children 


shall  have  reached  age  of  21  years,  an  absolute 
and  indefeasible  estate  did  not  vest  in  the  chil- 
dren until  the  death  or  remarriage  of  widow  and 
the  coming  of  age  of  all  the  diildren. 

2.  Wills    ^=9713  —  Gbandohild    beceivino 

SHABE  OF  deceased  PABENT  IN  BEQUEST 
HELD  TO  TAKE  AS  FX7BCHASEB  AND  NOT  BY 
DESCENT. 

Where  will  directed  division  of  property 
among  testator's  children  upon  death  or  remar- 
riage of  surviving  wife,  and  provided  that,  upon 
death  of  any  child  before  happening  of  such 
event,  the  diild  or  children  of  such  deceased 
child  should  receive  the  deceased  child's  portion 
of  the  property,  a  child  of  a  deceased  child 
would  take  under  the  will  as  purchaser  and  not 
by  decsent  from  the  deceased  child. 

8.  Wills  ^=s>524(2)  ~  Tikb  fob  ascbbtain- 

IfENT  OF  HEIBS  DEPENDS  X7P0N  TESTATOB'S 
INTENT. 

The  general  rule  that  the  heirs  must  be  as- 
certained as  of  the  time  of  testator's  death  is 
not  one  of  substantive  law,  but  one  of  interpre- 
tation or  construction,  and  will  yield  when, 
construed  by  accepted  principles^  the  intent  to 
postpone  the  time '  for  ascertainment  of  heirs 
to  a  later  period  is  evident 

4.  Judgment  «=»736-nJuDGMENT  not  conclu- 
sive AS  TO  MATTEB  not  WITHIN  ISSUES. 

Judgment,  in  action  by  testator's  widow 
and  children  for  accounting  by  trustee  of  testa- 
tor's estate  and  for  restoration  of  the  property, 
affirming  report  of  referee  stating  as  a  condn- 
sion  that  the  children  *'are  the  owners  in  fee 
of  the  property,"  was  not  res  judicata  that  the 
estate  in  the  children  was  absolute  and  Inde- 
feasible and  not  a  defeasible  one ;  the  court  not 
being  required  to  pass  upon  the  particular  kind 
of  estate  the  children  had  in  the  property,  and 
therefore  having  no  jurisdiction  to  pass  on  ques- 
tion of  whether  such  estate  was  defeasible. 

5.  Judgment  ^=>690  —  Gbandohildeen  of 
testatob  who  mat  bb  ultimate  devisees 

NOT  BEPBESENTBD  BT  CHILDBEN  IN  CHIL- 
DBEN'S  ACTION. 

Where  will  directed  division  of  property,  on 
death  or  remarriage  of  testator's  wife,  to  tes- 
tator's children  and  issue  of  deceased  childreuj 
the  judgment  in  children's  action  for  account- 
ing against  trustee  of  estate,  prior  to  wife's 
death  or  remarriage,  was  not  binding  on  the 
grandchildren,  the  children  not  representing  the 
grandchildren,  the  interests  of  the  two  classes 
being  hostile. 

6.  Judgment  ^=s>681— Judgment  in  acixon 
against  tbustee  of  estate  fob  accounting 
not  binding  as  to  contingent  bemaindeb- 
man  not  bepbesbnted. 

The  judgment,  in  action  by  children  of  tes- 
tator against  trustee  of  estate  for  accounting 
and  restoration  of  property,  the  action  not  being 
for  change  of  investment,  was  not  binding  on 
grandchildren  as  ultimate  devisees,  notwithstand- 
ing Acts  1903,  c.  99,  and  Acts  1905,  c  548, 
particularly  where  grandchildren  were  not  rep- 
resented by  guardian  ad  litem. 

Appeal    from    Superior    Oonrt,    GnQford 
Gonnty;   Bryson,  Judge. 


4tS9For  other  cases  see  same  topic  and  KET-NUMBER  In  all  Key-Numbered  Digests  and  Indexes 
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Controversy  without  action  by  J.  F. 
ThonipsoQ  and  others  against  L.  M.  Humph- 
rey and  others.  Judgment  for  defendants, 
and  plaintiffs  appeaL    Affirmed. 

Following  is  the  will  referred  to  in  state- 
ment of  facts: 

I,  Basil  John  Fisher,  of  Asheboro,  Randolph 
county,  North  Carolina,  U.  S.  A.,  formerly  of 
Aberdeen,  Scotland,  being  of  sound  mind  and 
memory,  but  considering  the  uncertainty  of  my 
earthly  existence,  da  make,  publish,  and  de- 
clare this  my  last  will  and  testament: 

I.  My  executor,  hereinafter  named,  shall  give 
my  body  a  decent  burial,  suitable  to  the  wishes 
of  my  friends  and  relatives,  and  pay  all  funeral 
expenses,  together  with  all  my  just  debts,  out 
of  the  first  moneys  which  may  come  into  his 
hands  belonging  to  my  estate. 

IL  I  give,  devise,  and  bequeath  to  my  daugh- 
ter, lillian  Brenda  £^her,  of  Chester  House, 
Wellingboro,  Northampton,  Ehigland,  all  my 
property  of  all  kinds  and  description,  in  Great 
Britain,  in  fee  simple  absolutely. 

III.  I  give,  devise,  and  bequeath  to  my  be- 
loved wife,  Isabella  Fisher,  all  my  property  in 
America,  both  real  and  personal,  to  her  use  and 
disposal  all  moneys  accruing  annually,  to  use 
and  enjoy  the  same  during  her  life,  if  she  shall 
80  long  continue  my  widow,  and  from  and  after 
her  decease,  or  second  marriage  (whichever  shall 
first  happen)  all  her  interest  in  my  estate  shall 
cease  and  be  forever  lost. 

III.  At  the  death  or  remarriage  of  my  wife, 
Isabella  Fisher,  my  will  and  desire  is  that  all 
my  property  in  America  be  divided  equally 
between  my  children,  to  wit,  Olivia  Maude, 
Elsie  May,  William  Randolph,  Grover,  Milli- 
oent  Rosa,  provided  they  have  arrived  at  the  age 
of  21  years,  or,  if  any  of  my  said  children  have 
married  and  died,  leaving  surviving  a  child  or 
children,  it  or  they  to  have  that  portion  which 
would  have  fallen  to  its  mother  or  father  (as  the 
case  may  be)  had  he  or  she  been  living. 

IV.  In  the  event  of  the  death  of  my  wife,  as 
aforesaid,  before  the  children  arrive  at  the  age 
of  21  years,  then  the  whole  of  my  property  is 
to  go  into  the  hands  of  my  executor  hereinafter 
named,  and  he  shall  collect  all  moneys  and  in- 
terest, and  shall  expend  them  for  the  use  and 
benefit  of  my  children  as  aforesaid,  who  are 
under  the  age  of  21  years,  but  shall  hand  over 
to  those  over  the  age  of  21  years,  that  division 
to  which  they  are  entitled  of  annual  interest 

Y.  All  moneys  not  applying  or  necessary  to 
be  spent  for  my  children  under  21  years  to  be 
invested  in  United  States  government  securi- 
ties for  all  my  said  children,  and  when  all  have 
arrived  at  the  age  of  21,  then  this  geueral  fund 
and  all  other  properties  to  be  divided  between 
my  said  children,  and  by  themselves,  so  that 
each  shall  have  an  equal  share  of  my  estate. 

VI.  That  each  child,  when  it  arrives  at  the 
age  of  21  years  shall  have  a  voice  in  the  man- 
agement of  the  property  embraced  in  this  will, 
and  after  two  of  them  have  arrived  at  the  age 
of  21,  then  these  two,  in  the  event  of  disagree- 
ment with  my  executor  or  administrator  de  bonis 
non  with  the  will  annexed,  shall  have  full  power 
to  remove  said  administrator  with  the  will  an- 
nexed, and  shall  have  power  to  appoint  another 
administrator,  and  the  former  shall  cease  to 
have  any  further  interest  or  management  of  said 
property. 


VIL  My  executor  shall  be  allowed  2%  per 
cent,  on  collections,  and  to  keep  true  books  and 
take  proper  vouchers  for  all  accounts  paid  out 
by  him. 

X.  I  hereby  constitute  and  appoint  my  trusty 
friend,  Theo.  Kluttz,  of  Salisbury,  N.  C,  my 
lawful  eiecutor  to  all  intents  and  purposes, 
to  execute  this  my  last  will  and  testament,  ac- 
cording to  the  true  intent  and  meaning  of  the 
same,  and  every  part  and  clause  thereof,  hereby 
revoking  and  declaring  utterly  void  all  other 
wills  and  testaments  by  me  heretofore  made. 

In  witness  whereof,  I,  the  said  Basil  John 
Fisher,  do  hereunto  set  my  hand  and  seal,  this 
the  8th  day  of  May,  1897. 

[Signed]    B.  J.  Fisher.    [SeaL] 

Signed,  sealed,  published  and  declared  by  the 
said  Basil  John  Fisher  to  be  his  last  will  and 
testament,  in  the  presence  of  us,  who  at  his 
request  and  in  his  presence,  do  subscribe  our 
names  as  witnesses  thereto. 

[Signed]    W.  J.  Gregson. 
[Signed]    John  T.  Brittain. 

On  August  1,  1919,  plalntifiTs  contracted  to 
sell  the  land  described  in  the  case,  and  to 
convey  a  good  and  Indefeasible  title  thereto, 
for  the  consideration  stated.  They  tendered 
a  deed  for  the  same,  and  defendants  refused 
to  accept  it  upon  the  ground  that  plaintHTs 
could  not  convey  such  a  title  as  is  described 
in  the  contract,  as  they  did  not  have  an  in- 
defeasible title  to  the  said  land. 

The  controversy  arose  apon  the  following 
facts  agreed: 

(1)  At  the  time  of  his  death,  on  the  15th 
day  of  April,  1903,  B.  J.  Fisher  was  the  own- 
er of  the  land  above  described,  together  with 
adjoining  land  and  other  real  estate  in  said 
state  and  county,  subject  to  certain  incum- 
brances which  have  since  been  discharged; 
and  he  left  a  last  will  and  testament  which 
was  afterwards  duly  probated,  a  copy  of 
which  is  hereunto  annexed,  and  asked  to  be 
taken  as  a  part  of  this  paragraph. 

(2)  The  executor  named  in  the  will  did  not 
qualify,  but  Isabella  Fisher,  widow  of  B.  J. 
Fisher,  qualified  as  administratrix  with  the 
will  annexed,  and  continued  to  act  in  that 
capacity  until  1904. 

(3)  Early  in  the  year  1904,  a  suit  was  in- 
stituted in  the  superior  court  of  Guilford 
county  for  the  purpose  of  having  a  receiver 
and  commissioner  appointed  to  take  charge, 
of,  manage,  and  control  all  the  estate  of  B. 
J.  Fisher,  deceased.  The  entire  record  of 
that  action  is  referred  to,  and  made  a  part 
of  this  statement  of  the  case,  as  fully  as  if 
herein  set  out.  The  Supreme  Court  afl^med 
the  Judgment  of  the  superior  court,  as  will 
appear  by  reference  to  the  case,  which  is  re- 
ported in  170  N.  C.  378,  87  S.  B.  113,  which 
judgment  confirmed  the  report  of  the  referee. 

(4)  As  will  appear  from  the  record  in 
Fisher  et  al.  v.  Fisher  et  al.,  the  complaint 
of  Isabella  Fisher  was  filed  and  a  guardian 
ad  litem  was  appointed  to  represent  the 
infant  children,  to  wit,  Olivia  Maude  Fisher, 
William  B.  G.  Fisher,  Elsie  May  Fisher,  and 
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MUUcent  Rosa  Flaher;  and  a  receiver  and 
commissioner  was  appointed  and  acted  in 
that  capacity  until  the  June  term»  1906,  ot 
the  superior  court,  when  he  resigned  and  an« 
other  person  was  appointed  trustee  to  suc- 
ceed him.  From  the  year  1904  until  the 
October  term  of  the  court,  1914,  all  of  tfie 
property  and  estate  of  B.  J.  Fisher,  deceased, 
Including  the  property  4n  controversy,  was 
held,  managed,  and  controlled  by  the  receiv- 
er and  trustee  under  the  immediate  direc- 
tion and  orders  of  the  court 

(5)  On  the  28th  day  of  February,  1914, 
Olivia  Maude  Fisher  and  WUliam  B.  G.  Fish- 
er, two  of  the  children  named  in  the  will  of 
said  B.  J.  Fisher,  filed  a  petition  or  com- 
plaint in  said  action  then  pending  in  the 
superior  court  of  Guilford  county,  in  which 
they  alleged  that  they  and  their  siieiter,  Blilll- 
cent  Rosa  Fisher  (then  a  minor),  were  the 
owners  of  the  property  described  above  and 
other  property  of  the  Fisher  estate,  subject 
to  the  life  estate  of  their  mother,  Isabella 
Fisher.  The  petition  further  asked  for  an 
accounting  by  the  trustee,  that  the  trustee 
be  removed,  and  that  the  children  be  placed 
in  control  of  the  property.  Upon  the  filing 
of  the  petition,  a  guardian  ad  litem  was  ap- 
pointed for  Millicent  Bosa  Fisher,  infant 
defendant,  and  one  of  the  dass  of  remainder- 
men under  the  will  of  B.  J.  Fisher,  and  the 
guardian  ad  litem  filed  an  answed  which  is 
shown  in  the  printed  record  of  such  cas6. 

(6)  Thereafter  a  referee  was  appointed, 
who  filed  his  report,  which  is  fully  set  out 
in  the  printed  record.  In  his  conclusions  of 
law  are  the  following: 

"Under  and  by  virtue  of  the  terms  of  the  last 
will  and  testament  of  B.  J.  Fisher,  deceased, 
Isabella  Fisher  was  devised  a  life  estate  in  all 
the  property  of  B.  J.  Fisher  in  America,  both 
real  and  personal,  with  the  use  and  disposal  of 
all  moneys  accruing  annually,  to  have  and  en- 
joy the  same  during  her  life  or  widowhood.  The 
petitioners,  Olivia  Maude  Fisher,  William  Ran- 
dolph Grover  Fisher,  and  Millicent  Rosa  EMsher, 
are  the  owners  in  fee  of  said  estate,  subject  to 
the  rights  and  estate  of  the  said  Isabella 
Fisher." 

(7)  At  the  October  term,  1914,  of  the  su- 
perior court,  the  judge  signed  an  order  or 
Judgment,  which  provided,  among  other 
things: 

**C.  A.  Bray,  as  trustee,  may  be  relieved  of 
any  further  responsibility  as  such  trustee,  upon 
turning  over  and  transferring  to  Isabella  Fisher, 
administratrix  cum  annexo  testamento  of  B.  J. 
Fisher,  Isabella  Fisher  individually,  Olivia 
Maude  Fisher,  and  W.  R.  G.  Fisher,  all  of 
said  property  and  effects  now  in  the  hands  of 
such  trustees  belonging  to  said  estate.' 
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(8)  At  the  March  term,  1915,  of  the  supe- 
rior court,  exceptions  to  the  report  of  the 
referee  were  heard  and  judgment  entered, 
which  provided,  among  other  things,  as  fol- 
lows: 


'It  is  therefore  ordered,  adjudged,  and  de- 
creed that  all  the  exceptions  filed  by  defend- 
ants be  and  the  same  are  hereby  overruled,  and 
the  findings  of  fact  and  conclusions  of  law  of 
the  said  referee  be  and  the  same  are  hereby 
in  all  respects  confibrmed." 

(9)  From  the  Judgment  confirming  the  re- 
port of  the  referee,  there  was  an  appeal  to 
the  Supreme  C!ourt  of  this  state,  in  which 
the  entire  record  went  to  said  court,  and, 
after  reviewing  the  case,  the  court  delivered 
its  opinion,  which  is  set  out  in  170  N.  C.  378, 
87  S.  B.  118,  and  made  a  part  of  this  case. 

Elsie  May  Fisher,  one  of  the  children  of 
B.  J.  Fisher,  named  in  his  will,  died  before 
reaching  the  age  of  21  years,  and  never  mar- 
ried ;  Millicent  Fisher  reached  the  age  of  21 
about  the  time,  or  soon  after  the  time,  the 
litigation  hereinbefore  referred  to  was  con- 
cluded. Isabella  Fisher,  widow  of  B.  J.  Fish- 
er, is  now  60  years  or  more  of  age.  Olivia 
Maude  Fisher  is  about  35  years  of  age.  Wil- 
liam R.  G.  Fisher  is  about  28  years  of  age, 
and  Millicent  Rosa  Fisher  is  about  24  years 
of  age. 

The  defect  In  the  title  of  plaintiffs  is  al- 
leged to  arise  out  of  the  provisions  in  the 
will  of  B.  J.  Fisher,  the  material  part  of 
which  is  as  follows*  the  paragraphs  being 
renimibered: 

"1.  I  give,  devise,  and  bequeath  to  my  daugh- 
ter, Lillian  Brenda  Fisher,  of  Chester  House, 
Wellingboro,  Northampton,  England,  all  my 
property  of  all  kinds  and  description,  in  Great 
Britain,  in  fee  simple  absolutely. 

"2.  I  give,  devise,  and  bequeath  to  my  be- 
loved wife,  Isabella  Fisher,  all  my  property  i& 
America,  both  real  and  personal,  to  her  use  and 
disposal  all  moneys  accruing  annually,  to  use 
and  enjoy  the  same  during  her  Ufe,  if  she  shall 
so  long  continue  my  widow,  and  from  and  after 
her  decease,  or  second  marriage  (whichever 
shall  first  happen)  all  her  interest  in  my  estate 
shall  cease  and  be  forever  lost 

"3.  At  the  death  or  remarriage  of  my  wife, 
Isabella  Fisher,  my  will  and  desire  is  that  all 
my  property  in  America  be  divided  equally 
between  my  children,  to  wit:  Olivia  Maude, 
Elsie  May,  William  Randolph  Grover,  Millicent 
Rosa,  provided,  they  have  arrived  at  the  age  of 
21  years,  or,  if  any  of  my  said  children  have 
married  and  died,  leaving  surviving  a  child  or 
children,  it  or  they  to  have  that  portion  whidb 
would  have  fallen  to  its  mother  or  father  (as 
the  case  may  be)  had  he  or  she  been  living. 

"4.  In  the  event  of  the  death  of  my  wife,  as 
aforesaid,  before  the  children  arrive  at  the 
age  of  21  years,  then  the  whole  of  my  property 
is  to  go  into  the  hands  of  my  executor  herein- 
after named,  and  he  shall  collect  all  moneys 
and  interest,  and  shall  expend  them  for  the  use 
and  benefit  of  my  children  as  aforesaid,  who  are 
under  the  age  of  21  years,  but  shaU  hand  over 
to  those  over  the  age  of  21  years,  that  divisira 
to  which  they  are  entitled  of  annual  interest. 

"5.  All  moneys  not  applying  or  necessary  to 
be  spent  for  my  children  under  21  years  to  be 
invested  in  United  States  government  securities 
for  all  my  said  children,  and  when  all  have 
arrived  at  the  age  of  21,  then  this  general  fond 
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and  all  other  propertiea  to  be  divided  between 
my  said  children,  f nd  by  themselves,  so  that 
each  shall  have  an  equal  share  of  my  estate* 

"6.  That  eac^  child,  when  it  arrives  at  the 
age  of  21  years  shall  have  a  voice  in  the  man- 
agement of  tiie  property  embraced  in  this  will, 
and  after  two  of  them  have  arrived  at  the 
age  of  21,  then  these  two,  in  the  event  of  dis- 
agreement with  my  execator  or  administrator 
de  bonis  non  with  the  will  annexed,  shall  have 
full  power  to  remove  said  administrator  with  the 
will  annexed,  and  shall  have  power,  to  appoint 
another  adniinistrator,  and  the  former  shall 
cease  to  have  any  further  interest  or  manage- 
ment of  said  property." 

There  was  no  objection  to  the  form  of  tbe 
deed  tendered  by  the  plaintiffs,  or  to  Its  suffi- 
ciency to  pass  whatever  title  the  plaintiffs 
had;  but  the  only  contention  is  that  their 
title,  as  conveyed  by  the  deed,  is  defective, 
and  is  not  indefeasible. 

The  court  gave  judgment  against  the  plain- 
tiffs, and  they  appealed. 

•  P.  P.  Hobgood,  Jr.,  Brooks,  Sapp  &  Kelly, 
and  Charles  A.  Hlnes,  all  of  Greensboro,  for 
appellants. 

Roger  W.  Harrison,  of  Greensboro,  fdr 
appellees. 

WALKER,  J.  (after  stating  the  facts  as 
above).  The  proper  construction  of  this  will 
is  that  Mrs.  Fisher  should  have  the  estate 
for  her  life  or  widowhood,  and  at  her  death, 
or  remarriage,  it  should  go  to  her  children, 
provided  they  have  then  arrived  at  the  age  of 
21  years,  and  any  one  of  them  who. has  at- 
tained that  age  shall  have  his,  or  her,  share 
(*'or  division")  of  annual  interest,  or  income, 
and,  as  to  those  under  age,  their  shares  shall 
be  held  by  the  executor,  for  the  purpose  of  be- 
ing expended  by  him  for  their  use  and  bene- 
fit. As  each  becomes  of  age,  he  or  she  shall 
have  a  voice  in  the  management  of  the  prop- 
erty, etc.;  but,  when  all  have  attained  the 
age  of  21  years,  there  shall  be  a  general  di- 
vision among  them,  "and  by  themselves,"  if 
the  widow  is  dead  or  remarried,  so  that  each 
shall  have  an  equal  share  of  the  testator's 
estate. 

Defendant  contends  that  the  defect  in  the 
plaintiff's  title  arises  out  of  the  provision 
that.  If  any  one  of  his  children  has  married, 
and  died,  leaving  a  child  or  children  surviv- 
ing, *'it  or  they  to  have  that  portion  which 
would  have  fallen  to  its  mother,  or  father  (as 
the  case  may  be)  had  he  or  she  been  living.** 
The  widow  Is  still  living,  without  having  re- 
married. 

Plaintiffs  contend  that  an  estate  in  fee  was 
vested  in  Mr.  Fisher's  children  absolutely, 
and  indefeasibly,  when  the  testator  died  or, 
at  the  latest,  when  the  youngest  child,  Milli- 
cent  Rosa  Fisher,  became  of  age,  and  that, 
if  this  is  not  the  true  meaning,  such  an  es- 
tate was  vested  by  force  of  the  proceedings 
and  judgment  in  the  case  of  Fisher  et  al.  v. 
Fisher  et  al.»  above  moitioned,  because  the 


very  question  was  so  adjudicated  therein, 
and  the  Judgment  is  conclusive,  in  that  re- 
spect, SB  a  quasi  Judgment  in  rem,  tq»on  the 
whole  world. 

Defendant  contends  that  it  did  not  so  vest 
until  the  time  for  the  division,  that  is,  until 
the  death  or  remarriage  of  the  widow,  and 
the  coming  of  age  of  all  the  children,  and 
that,  until  the  happening  of  both  events,  it 
cannot  be  determined  whether  Mr.  Fisher's 
children,  or  his  grandchildren,  will  take  un- 
der the  will.  The  plaintiffs  contend  that 
the  material  part  of  the  third  item  of  the 
will  should  be  construed  as  if  it  read: 

''Provided  they  have  arrived  at  the  age  of 
twenty-one  years,  or,  if  any  of  my  said  diildren 
have  married  and  died  hefore  arrMng  at  the  age 
of  itoeniV'One  yearSf  leaving  surviving  a  child 
or  children,  it  or  they  to  have  that  portion  which 
would  have  fallen  to  its  father  or  mother,"  etc. 


And  defendants  contend  that  it  Eftiould  be 
construed  as  if  it  read: 

.''Provided  they  have  arrived  at  the  age  of 
twenty-one  years,  or,  if  any  of  my  said  children 
have  married,  or  died  before  the  time  of  divi- 
sion, leaving  surviving  a  child  or  children,  it 
or  they  to  have  that  portion  which  would  have 
fallen  to  Its  mother  or  father,"  etc. 

The  difference  is  in  the  words  Italicized. 

We  will  first  undertake  to  construe  the 
will,  and  then  take  up  the  question  as  to  the 
effect,  in  law,  of  the  former  Judgment 

[1]  As  between  the  two  views,  we  are  of 
the  opinion  that  the  defendants'  is  the  cor- 
rect one.  It  will  be  perceived  that  the  di- 
vision is  not  to  take  place  until  the  deaths 
or  remarriage*  of  the  widow,  and  the  pro- 
viso to  section  3  clearly  refers  to  that  as 
the  time  when  the  estate  is  to  vest,  and  not 
to  the  death  of  the  testator,  for  that  section 
says  that  the  property  shall  be  divided  equal- 
ly between  the  children  (naming  them)  at 
the  widow's  death,  or  remarriage,  provided, 
first,  that  they  are  then  21  years  old,  "or 
if  any  of  them  have  married  and  died,  leav^ 
ing  surviving  a  child  or  children,  it  or  they 
to  have  that  portion  which  would  have  fallen 
to  its  mother  or  father"  (as  the  case  may  b^ 
had  he  or  she  been  living.  The  two  provi- 
sions in  regard  to  the  arrival  at  full  age  of 
the  children,  and  the  death  of  a  child,  refer 
to  the  same  event,  namely,  the  death  or  re- 
marriage of  the  widow.  The  will  also  de- 
clares that  if,  at  the  death  of  his  widow, 
all  the  children  are  not  of  age,  the  division 
shall  not  take  place,  until  they  are,  with 
provision,  in  the  meantime,  for  collecting 
and  paying  their  share  of  the  income  to 
those  who  are  of  age  and  holding  the  bal- 
ance, and  paying  it  out,  for  the  use  and  bene- 
fit of  .those  under  age.  "AH  the  property, 
both  real  and  personal  tn  America,"  was  de- 
vised and  bequeathed  to  the  wife,  the  exact 
language  being,  "to  her  (the  wife's)  use  and 
disposal,  all  moneys  accruing  annually  to  use 
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and  enjoy  the  same  daring  her  life,  if  she 
shall  so  long  continue  my  widow.*'  He  evi- 
dently did  not  intend,  by  this  provision  that 
the  children's  estate  in  remainder  should 
vest  absolutely,  until  his  widow's  death,  or 
remarriage,  when  it  could  be  ascertained, 
whether  all  of  them  had  survived  her,  or 
some  had  died,  in  her  lifetime,  'leaving  chil- 
dren surviving."  Whether,  therefore,  chil- 
dren or  grandchildren  would  take  under  the 
will,  was  not  to  be  determined,  at  the  earliest, 
until  the  widow's  death  or  remarriage.  It 
could  not  have  been  intended  that  an  estate 
in  remainder  should  vest  absolutely  in  the 
childrai  during  the  life  of  the  wife  or  before 
her  remarriage,  even  though  they  had  ar- 
rived at  full  age,  as  the  wife  was  to  have  the 
property  and  the  use  thereof  during  her  life, 
or  before  her  remarriage.  The  children 
might  not  attain  full  age  before  the  widow's 
death  or  remarriage.  He  directs  that,  at 
the  death  or  remarriage  of  his  widow,  the 
property  shall  be  equally  divided  among  his 
children,  if  then  of  age,  the  child  of  any  de- 
ceased child  to  represent  its  parent.  All 
these  provisions  would  seem  clearly  to  ex- 
clude the  idea  that  his  children  were  to  have 
an  indefeasible  estate  until  his  wife's  death, 
or  remarriage.  The  arrival  of  the  children 
at  their  majority  was  referred  to  as  the  time 
for  them  to  enjoy  their  estate  in  possession, 
and  not  necessarily  for  its  vesting  in  inter- 
est If  the  widow  had  remarried,  or  died, 
and  the  children  had  arrived  at  full  age,  the 
two  events  would  have  occurred  upon  which 
the  estate  was  intended  to  vest  absolutely,  in 
Interest  and  possession.  The  provision  as  to 
the  time  when  all  the  children  should  arrive 
at  full  age  was  merely  to  determine  when, 
after  their  mother's  death,  or  remarriage, 
the  general  division  should  take  place  and 
they  should  receive  the  actual  possession  of 
the  property.  It  clearly  was  not  intended  to 
fix  the  time  when  their  estates  should  become 
absolute  and  Indefeasible,  regardless  of 
whether  their  mother  was  then  living. 

[2]  It  will  be  easily  deduced  from  this 
construction  that  the  children  may  eventual- 
ly cease  to  have  any  interest,  and  that,  even 
if  they  marry  and  have  children,  some  of 
them  may  not  survive  their  parents,  and 
only  those  who  do  survive  them  and  the  wid- 
ow will  take  under  the  will,  in  the  place  of 
their  parents.  The  construction  of  the  will 
makes  the  estate  of  the  children  a  defeas- 
ible fee,  tOT  they  may  never  take,  as  the 
mother  may  survive  all  of  them,  in  which 
event  their  children  would  take  in  their 
places,  and  then,  not  by  descent  from  them, 
as  in  Whitfield  v.  Garris,  134  N.  C.  24,  45 
S.  B.  904,  but  directly  from  the  devisor,  un- 
der his  will,  as  purchasers. 

[3]  This  case  is  controlled  by  what  is  said 
in  Jenkins  v.  Lambeth,  172  N.  G.  466,  90  S. 
SI.  513,  that  the  general  rule,  as  to  when  the 
neirs  of  the  testator,  who  are  to  take,  must 


be  ascertained,  the  rule  being  that  it  must  be 
done  as  of  the  time  of  his  death,  may  be 
modified  by  the  terms  of  the  will  indicating 
a  different  time,  and  that  they  must  be  as- 
certained at  the  termination  of  the  life  es- 
tate, if  the  language  shows  such  to  have 
been  the  intention.  Harrell  v.  Hagan,  147 
N.  G.  113,  60  S.  E.  909, 125  Am.  St  Bep.  539; 
Bees  V.  Williams,  164  N.  0.  132,  80  S.  E.  247, 
and  cases  there  cited.  The  general  rule  Just 
mentioned  is  not  one  of  substantive  law, 
like,  for  instance,  the  rule  tn  Shelley's  Gase, 
but  one  of  interpretation,  or  constructi<Hi, 
as  some  other  rules  are,  which  were  adopted 
as  aids  to  us  in  determining  the  true  wiU 
and  intention  of  the  testator.  Jenkins  ▼• 
Lambeth,  supra;  Heard  v.  Read,  169  Mass. 
216,  47  N.  B.  778.  As  said  in  the  Jenkins 
Gase,  the  general  rule  will  yidd  when,  con- 
strued by  accepted  principles,  the  intent  &nd 
meaning  of  the  instrument  is  to  clearly  post- 
pone the  time  for  ascertainment  of  the  heirs 
to  a  later  period.    And  further  it  was  said: 

"The  deed,  then,  by  its  terms  and  meaning 
having  fixed  upon  the  death  of  the  life  tenant  as 
the  time  when  the  heirs  of  tiie  grantor  should 
be  ascertained,  under  our  authorities  his  honor 
was  right  in  holding  that  the  limitation  is  still 
a  contingent  one,  the  person  to  take  being  un- 
certain"—citing  Rees  V.  Williams,  164  N.  a 
128.  80  S.  B.  247  (e.  c.  165  N.  G.  201.  81  8. 
B.  286) ;  Latham  v.  Lumber  Go.,  139  N.  G.  9, 
51  S.  B.  780,  111  Am.  St  Rep.  764;  Bowen 
V.  Hackney,  136  N.  G.  187,  48  S.  E.  633.  67 
Li  R.  A.  440;  Hunt  v.  Hall,  37  Me.  363  (also 
dted  in  Bowen  v.  Hackney,  supra),  and  Feame 
on  Gont  Rem.  class  4. 

Whether  this  is  a  contingent  remainder, 
or  executory  devise,  or  a  vested  remainder 
subject  to  be  divested  upon  a  condition  sub- 
sequent, the  result  will  be  the  same,  viz., 
that  the  children  of  Mrs.  Fisher  cannot*  by 
deed,  alien  the  property  freed  from  the  con- 
tingency by  which  their  estate  may  be  di- 
vested. Pendleton  v.  Williams,  175  N.  G. 
253,  95  S.  B.  500,  citing  the  authorities  sus- 
taining that  proposition.  See,  also,  Bowen 
V.  Hackney,  supra.  But  it  seems  to  us  that 
Bowen  v.  Hackney,  supra,  although  not  al- 
together like  this  case,  so  nearly  resembles 
it  as  to  be  an  authority  in  favor  of  our  con- 
struction of  this  will.    We  there  said: 

"It  can  make  no  difference  in  this  case  wheth- 
er the  remainder  to  each  child  was  contingent 
ot  vested  but  subject  to  be  divested  by  its  death 
before  that  of  the  life  tenant  *  *  *  If  the 
remainder  to  the  children  of  the  testator  at  the 
death  of  their  mother  is  not  contingent,  it  can 
only  be  vested,  subject  to  be  divested  as  to  any 
child  who  predeceased  the  mother,  for  it  surely 
was  intended  that  the  representatives  of  any 
deceased  child  should  take  not  by  descent  but 
by  purchase,  that  is,  nothing  from  the  parent, 
but  all    ♦    ♦    •    from  the  devisor." 

And  the  case  of  Hunt  v.  Hall,  37  Me.  363 
(cited  in  Bowen's  Gase),  is  more  especially 
applicable,  as  the  terms  of  the  will  in  that 
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case  were  strikingly  like  those  of  the  Fisher 
will  we  are  construing.  The  limitation  there 
was: 

"After  the  decease  of  my  dear  wife,  my  will 
is  that  my  executor  hereafter  named  cause  an 
equal  division  to  be  made  among  all  my  children 
and  the  heirs  of  such  as  may  then  be  deceased." 

With  reference  to  this  devise  that  court 
said: 

"The  persons  who  are  to  take  are  not  those 
who  are  Uving  at  the  death  of  the  testator. 
The  division  is  not  then  to  take  place.  This 
is  to  be  done  at  a  subsequent  and  uncertain 
period.  If  the  estate  were  to  be  construed  as 
vesting  at  the  death  of  the  testator,  an  heir 
might  convey  by,  deed  his  ^are  of  the  estate, 
and  if  he  should  decease  before  the  termination 
of  the  life  estate,  leaving  heirs,  his  conveyance 
would  defeat  the  estate  of  such  heirs.  This 
would  be  against  the  express  provisions  of  the 
will,  which  provide  that  the  estate  should  be 
divided  'among  his  children  and  the  heirs  of 
.such  as  may  then  be  deceased/  •  ♦  ♦  Till 
then  there  is  a  contingency  as  to  the  persons 
who  may  take  the  estate.' 


»> 


The  only  distinction  between  the  two 
cases,  though  they  are  not  anywise  different, 
is  the  substitution  of  the  word  *'heirs"  for 
the  word  "children."  The  limitation  in 
Whitesides  v.  Cooper,  116  N.  O.  570,  20  S. 
E.  295,  was  not  materially  dUferent  from 
the  one  under  consideration,  bearing  in  mind, 
what  we  have  before  said,  that  it  makes  no 
difference  whether  the  estate  here  is  contin- 
gent, or  is  vested,  but  subject  to  be  divested 
upon  the  happening  of  a  specified  event.  The 
limitation  in  Whitesides  t.   Cooper  was: 

"At  the  death  of  my  said  wife,  the  said 
plantation,  with  all  its  rights  and  interests,  I 
bequeath  and  devise  to  our  seven  sons  [nam- 
ing them],  or  such  of  them  as  may  be  Uving 
at  their  mother's  death,  and  to  their  heirs 
share  and  share  alike;  and  if  any  one 
or  more  of  our  said  sons  should  be  dead, 
leaving  lawful  issue,  said  issue  shall  take  the 
deceased  father's  share  in  each  and  every  such 
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case. 

In  that  case  the  court  cited  Stames  v.  Hill, 
112  N.  O.  1,  16  S.  E.  1011,  22  L.  R.  A.  598, 
Watson  T.  Watson,  56  N.  C.  400,  Williams  v. 
Hassell,  74  N.  C.  434,  Toung  v.  Young,  97  N. 
C.  132,  2  S.  E.  78,  MiUer,  ex  parte,  90  N.  C. 
625,  and  Watson  v.  Smith,  110  N.  C.  6,  14  S. 
B.  640,  28  Am.  St.  Rep.  665,  to  sustain  its 
ruling  and  as  authority  for  the  position  that 
where  "the  contingent  remainders  limited 
on  the  termination  of  the  life  estate  are  to 
such  of  her  children  as  are  then  living,  and 
to  the  then  living  issue  of  such  as  have  died 
leaving  issue,  *  *  '^  it  is  impossible  to 
tell  who  will  be  entitled  when  the  life  tenant 
dies."  Speaking  of  the  limitations  of  fees 
which  take  effect  alternatively,  or  as  sub- 
stitutes one  for  the  other,  Mr.  Fearne  (3d 
Am.  Ed.  373)  says: 


"However,  we  are  to  remember  that  although 
a  fee  cannot,  in  conveyances  at  common  law, 
be  limited  on  a  fee,  yet  two  or  more  several 
contingent  fees  may  be  limited  merely  as  sub- 
stitutes or  alternatives  one  for  the  other,  and 
not  to  interfere,  but  so  that  one  only  take  ef- 
fect, and  every  subsequent  limitation  be  a 
disposition  constituted  in  the  room  of  the  for- 
mer if  the  former  should  foil  in  effect." 

And  further  he  says: 

"But  at  this  day,  such  limitations  may  be 
good  in  a  will  or  by  wsy  of  use  upon  a  contin- 
gency that  may  happen  within  a  reasonable 
period;  though  this  not  by  way  of  direct  re- 
mainder, but  by  way  of  executory  devise,  or 
springing  or  shifting  executory  use."  Fearne, 
p.  373. 

See,  also.  Smith  v.  Brisson,  90  N.  0.  284, 
where  Justice  Ashe,  in  discussing  very  ably 
and  learnedly  the  doctrine  of  shifting  uses, 
says: 

"It  was  under  this  doctrine  of  a  shifting  use 
that  it  has  been  held  since  very  early  after 
the  statute  of  uses,  that  a  fee  simple  may  be 
limited  after  a  fee  simple,  either  by  deed  or 
will;  if  by  deed,  it  is  a  conditional  limitation;  if 
by  will,  it  is  an  executory  devise.  'And  in  both 
these  cases  a  fee  may  be  limited  after  a  fee'  "— 
citing  2  Blackstone,  Com.  235. 

In  this  connection,  and  as  bearing  upon 
the  question  that  the  children  of  a  deceased 
child  of  Mrs.  Fisher,  who  survived  their  par- 
ent, would  not  be  bound  by  such  deceased 
child's  deed,  because  the  surviving  children 
of  any  deceased  child  would  not  claim  under 
its  parent,  but  under  the  will  of  the  devisor, 
see  Whitesides  v.  Cooper,  supra,  115  N.  O. 
570-577,  20  S.  E.  295.  Stames  v.  Hill,  supra, 
112  N.  0.  13  and  26,  16  S.  B.  1011,  22  L.  R. 
A.  598;  Moore  v.  Parker,  34  N.  C.  123.  Chief 
Justice  Shepherd  says  in  Stames  v.  Hill, 
supra,  at  page  13  of  112  N.  C,  16  S.  B.  1014, 
22  L.  R.  A.  598: 

"We  are  therefore  of  the  opinion  that  R.  O. 
Patterson  took  but  a  contingent  remainder,  and 
that  until  the  happening  of  the  contingency, 
the  rule  in  Shelley's  Case  could  not  operate  so 
as  to  defeat  the  contingent  remainders  of  his 
heirs  as  purchasers.  Qranting,  however,  that 
the  limitation  could  possibly  be  construed  to 
vest  in  him  a  present  interest  so  as  to  put  in 
operation  the  rule  in  Shelley's  Case,  still  he 
would  take  but  a  defeasible  estate,  as  under  all 
of  the  authorities  his  failure  to  survive  his 
wife  would  operate  (if  we  can  venture  to  use 
the  expression  in  reference  to  such  a  hmita- 
tion)  as  a  condition  subsequent,  by  which  his 
estate  would  be  divested  in  favor  of  said  heirs. 
So,  treating  the  limitation  either  way,  the  plain- 
tiff has  not  acquired  such  an  absolute  estate 
in  fee  as  is  necessary  to  enable  him  to  comply 
with  the  terms  of  the  contract  which  he  seeks 
to  enforce  against  the  defendant.  It  may  fur- 
ther be  observed  that  the  position  that  the 
warranty  in  the  deed  of  the  life  tenant  can 
defeat  the  remainder  of  the  said  heirs  by  way 
of  rebutter,  is  wholly  untenable.  Code,  i  1384; 
Moore  v.  Parker,  34  N.  0.  123." 
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We  also  refer  to  Rees  t.  WiUiams,  164  N. 
O.  128,  80  S.  B.  247  (165  N.  C.  201.  81  S.  B. 
286,  on  rehearing),  and  Latham  y.  Lumber 
Co.,  139  N.  C.  9,  51  S.  E.  780,  111  Am.  St 
Rep.  704,  where  the  contingent  quality  of 
such  limitations  was  considered. 

The  intention  of  the  testator  appears  more 
manifest  when  we  consider  that  he  devises 
the  property,  and  the  use  thereof,  to  his  wife 
for  life  or  widowhood,  and  then  provides,  not 
for  the  vesting  of  an  estate  in  his  children 
before  his  wife  dies,  but  for  its  management 
after  her  death  and  until  all  of  them  arrive 
at  maturity,  each  child,  qs  he  or  she  comes 
to  full  age,  to  have  his  or  her  share  of  the 
income,  the  rest,  or  so  much  as  is  necessary, 
to  be  held  for  the  support  of  the  minors,  until 
all  are  21  years  old,  when  the  division  is  to 
be  made,  if  Mrs.  Fisher  Is  then  dead,  with 
iH>ecial  provision  for  a  "voice  of  the  children" 
in  the  management  of  the  estate,  the  will 
showing  clearly  that  the  children  do  not  ac- 
quire an  estate  absolutely  vested,  unfil  Mrs. 
Fisher's  death.  Whitfield  v.  Douglas,  175 
N.  C.  46-48,  94  S.  B.  667,  and  cases  therein 
cited;  Campbell  v.  Cronly,  150  N.  C.  458, 
64  S.  B.  213;  Smith  v.  Lumber  Co.,  155  N. 
C.  389,  and  especially  at  pages  393  and  394, 
71  S.  E.  445.  Under  this  construction  of  the 
will  of  Mr.  Fisher,  the  plaintiffs  cannot  con- 
vey a  good  title  to  the  purchaser  of  the  land, 
who  is  one  of  the  defendants. 

14]  But  the  plaintiffs  further  contend  that 
it  was  adjudged  in  Fisher  v.  Fisher  that  the 
children  of  Mr.  Fisher  "are  the  owners  in 
fee  of  the  property,  subject  to  the  rights  and 
estate  of  Mrs.  Fisher."  The  suit  was  orig- 
inally brought  to  have  a  commissioner  and  re 
ceiver  appointed  to  manage  and  sell  the  prop- 
erty to  pay  the  debts  of  Mr.  Fisher,  who,  at 
the  time  of  his  death,  was  largely  involved. 
Mr.  A«  L.  Brooks  was  appointed  and  managed 
the  estate  with  so  much  skill  that  it  was  re- 
lieved of  Mr.  Fisher's  debts,  and  a  large  and 
valuable  portion  of  it  was  saved  for  the 
children.  Mr.  Brooks  resigned,  and  Mr.  Bray 
was  appointed  as  his  successor.  After  he  had 
been  in  office  for  some  time,  the  widow  and 
children  moved  in  that  cause  for  an  account- 
ing by  Mr.  Bray,  as  trustee^  and  his  dis- 
charge, and  that  the  property  be  turned  over 
to  them.  The  reference  was  ordered,  report 
filed  and  confirmed,  and  a  full  settlement  had 
with  Mr.  Bray,  who  was  thereupon  discharg- 
ed from  further  service  and  liability,  and 
the  remaining  property  and  effects  were  or^ 
dered  by  the  court  to  be  turned  over  to  the 
widow,  as  administratrix  with  the  will  an- 
nexed of  Mr.  Fisher,  and  the  children,  by  Mr. 
Bray,  the  trustee,  which  was  accordingly 
done  by  him.  The  referee  found  and  con- 
cluded that  Mr.  Fisher's  children  (naming 
them)  were  "the  owners  in  fee  of  said  re- 
maining estate,  subject  to  the  rigbts  and 
estate  of  the  said  Isabella  Fisher,"  the  wid- 
ow.   It  will  be  seen,  therefore,  that  the  wid- 


r  ow  and  children,  who  now  tender  the  deed  to 
the  purchaser  of  the  land  sold  by  than  to 
him,  did  not  buy  this  land  under  any  order 
in  that  proceeding,  but  Mrs.  Fisher,  as  ad- 
ministratrix, eta.,  merely  received  back 
the  property  not  theretofore  sold,  or  other- 
wise disposed  ot  Their  motion  was  for  an 
account  and  settlement  with  Mr.  Bray  and 
his  discharge,  and  that  ihe  property  and  ef- 
fects in  his  possession,  as  trustee,  be  deliv- 
ered to  Mrs.  Fisher  as  administratrix,  l^ere 
is  no  mention  in  any  of  the  proceedings  of 
the  grandchildren  of  Mr.  Fisher  or  their  con- 
tingent interests.  They  were  not  made  par- 
ties by  the  appointment  of  a  guardian  ad 
litem,  or  otherwise.  There  are  not  now  any 
of  them  in  esse.  The  court  .was  not  requir- 
ed to  pass  upon  the  particular  kind  of  es- 
tate Mrs.  Fisher  or  her  children  had  in  the 
property,  and  it  was  not  at  all  within  the 
scope  of  the  cause  of  action.  They  merely 
asked  that  the  property  and  estate  be  return- 
ed to  them,  such  as  they  had  when  they  made 
their  motion.  It  was  not  necessary  to  pass 
upon  their  title  or  the  nature  of  their  es- 
tate. <  Their  claim  was  fully  satisfied  when  the 
court  ordered  the  property  to  be  returned  to 
them. 

It  is  said  in  Whitesides  r.  Cooper,  snpra, 
115  N.  C.  at  pages  577,  578,  20  S.  B.  297 : 

"The  life  tenant  (Catherine)  having  died  in 
1887,  the  plaintiffs*  contention  must  be  sus- 
tained, unless  they  are  bound  by  the  decree  of 
sale.  Neither  these  plaintiffs  (if  indeed  they 
were  in  existence  at  that  time)  nor  their 
father  were  parties  to  the  proceeding;  but  it 
is  insisted  that  they  were  represented  by  others 
of  the  same  class,  or  at  least  by  the  life  tenant. 
It  is  plain  that  the  other  parties  comd  not 
represent  these  plaintiffs  as  a  part  of  the  same 
class,  and  upon  this  point  it  is  only  necessary 
to  refer  to  Irvin  v.  Clark,  98  N.  C.  437  (4  &  BL 
30],  and  the  authorities  therein  cited.  EqaaUy 
untenable  is  tbe  position  that  these  contingent 
remaindermen  were  represented  by  the  life 
tenant  This  would  be  a  very  radical  departure 
from  weU-settled  principles,  and  has  received 
no  countenance  from  this  court." 

Speaking  of  an  adjudication  outside  of  the 
matter  involved  or  the  scope  of  the  issue, 
the  court  held  in  Munday  v.  Vail,  34  N.  J. 
Law,  p.  418: 

"Jurisdiction  may  be  defined  to  be  the  right 
to  adjudicate  concerning  the  subject-matter  in 
the  given  case.  To  constitute  this,  there  are 
three  essentials:  First,  the  court  must  hav» 
cognizance  of  the  class  of  cases  to  which  the 
one  to  be  adjudged  belongs;  second,  the  proper 
parties  must  be  present;  and,  third,  the  point 
decided  must  be,  in  substance  and  effect,  witliin 
the  issue.  That  a  court  cannot  go  out  of  its 
appointed  sphere  and  that  its  action  is  void 
with  respect  to  persons  who  are  strangers  to 
its  proceedings,  are  propositions  established  by 
a  multitude  of  authorities.  A  defect  in  a  judg- 
ment arising  from  the  fact  that  the  matter  de- 
cided was  not  embraced  within  the  issue  has 
not,  it  would  seem,  received  much  judicial  con- 
sideration.   And  yet  I  cannot  doubt  that,  upon 
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general  principles,  «adi  a  defect  must  ayoid  a  [     But  neither  the  referee  nor  the  court  In- 


judgment.  It  Ir  impossible  to  concede  that  be- 
cause A.  and  B.  are  parties  to  a  suit,  that  a 
court  can  decide  any  matter  in  which  they  are 
interested,  whether  such  matter  be  involved  in 
the  pending  litigation  or  not.  Persons  by  be< 
coming  suitors  do  not  place  themselves,  for  all 
purposes,  under  the  control  of  the  court,  and 
it  is  only  over  these  particular  interests  which 
they  choose  to  draw  in  question  that  a  power 
of  judicial  decision  arises. 
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And  again: 

"The  invalidity  of  such  a  decree  does  not 
proceed  from  any  mere  arbitrary  rule,  but  it 
rests  entirely  on  the  ground  of  common  justice. 
A  judgment  upon  a  matter  outside  of  the  is- 
sue must,  of  necessity,  be  altogether  arbitrary 
and  unjust,  as  it  concludes  a  point  upon  which 
the  parties  have  not  been  heard.  And  it  is 
upon  this  very  ground  that  the  parties  have 
been  heard,  or  have  had  the  opportunity  of  a 
hearing,  that  the  law  gives  so  conclusive  an  ef- 
fect to  matters  adjudicated.  And  this  is  the 
principal  reason  why  judgments  become  estop- 
pels. But  records  or  judgments  are  not  estop- 
pels with  reference  to  every  majbter  contained 
in  them.  They  have  such  efficacy  only  with 
respect  to  the  substance  of  the  controversy  and 
its  essential  concomitants.  Thus,  Lord  Coke, 
treating  of  this  doctrine,  says:  'A  matter  al- 
leged that  is  neither  traversable  nor  material 
shaU  not  estop'."— dting  Go.  litt.  852b. 

In  Hobgood  v.  Hobgood,  169  N.  C.  at  page 
490,  86  S.  B.  191,  this  court  said,  in  applying 
the  doctrine  just  stated,  the  above  statement 
of  it  being  quoted  and  approved: 

"It  was  urged  for  the  appellant  that  the 
former  decree  established  an  interest  in  the 
fund  in  favor  of  the  children  of  Pattie  Pippin 
and  MolUe  Hobgood,  and  the  present  decree 
having  also  recognized  such  an  interest,  the 
same  not  having  been  appealed  from,  may  not 
now  be  disturbed;  but  we  are  of  opinion  that,  on 
the  record,  such  a  position  cannot  be  sustained. 
The  former  decree,  as  stated,  was  designed 
and  intended  to  preserve  the  fund  in  lieu  of  the 
property  and  to  subject  it  to  the  terms  and 
limitations  of  the  devise,  and  while  the  court 
below,  misconstruing  the  devise,  may  have  un- 
dertaken to  recognize  an  independent  interest 
In  the  children,  there  was  nothing  in  that  pro- 
ceeding that  conferred  any  such  power  on  the 
court." 

The  court  then  referred  to  the  passage 
taken  from  the  New  Jersey  case,  supra,  and 
further  said: 

"A  similar  ruling  was  made  by  the  same 
eminent  court  in  Dodd  v.  Una,  40  N.  J.  Eq. 
672  [5  Atl.  155],  where  the  position  was  ap- 
plied and  sustained  in  learned  opinions  by 
Magie,  J.,  Depue,  J.,  concurring,  and  the  gen- 
eral principle  has  been  recognized  in  this  juris- 
diction in  Springer  v.  Shavender,  118  N.  C.  p. 
40  [23  S.  B.  976,  64  Am.  St.  Rep.  708],  and 
Allred  v.  Smith.  135  N.  O.  p.  448  [47  S.  B.  597, 
65  L.  R.  A.  924],  the  New  Jersey  decision, 
referred  to,  being  dted  with  approval  hi  the 
first  of  these  cases." 


tended  to  decide  any  question  concerning  the 
particular  nature  of  the  estate  limited  over 
to  the  grandchildren.  It  was  right  to  say 
that  the  children  had  a  "fee,"  for  it  was 
such  an  estate,  though  a  defeasible  one.  It 
surely  was  not  the  purpose  of  the  learned 
referee  to  deny  the  right  of  the  surviving 
child  of  any  deceased  child  of  the  testator 
to  take  under  the  will.  The  court  had  no 
power  to  do  so,  and  never  intended  to  make 
any  such  decision,  and  the  referee  does  not 
say  that  the  children  are  the  absolute  owners 
in  fee.  The  order  of  Judge  Devln  merely 
took  the  property  out  of  the  possession  of 
Bray  and  turned  it  back  to  Mrs.  Fisher  and 
the  children  to  be  held  according  to  their 
rights  imder  the  will,  and  just  as  they  had 
held  it  before  the  suit  was  brought,  and  this 
left  but  one  question  to  decide,  and  that  was 
the  correctness  of  Mr.  Bray's  account,  and 
the  order  of  Judge  Devin  shows  inferentially 
tiiat  he  was  of  that  opinion.  Neither  party 
seemed  to  attach  any  special  significance  to 
the  finding  as  to  the  title,  for  such  matter 
was  clearly  not  involved. 

Tlie  plaintiffs  contend  that  the  judgment 
was  one  quasi  in  rem,  and  affected,  and  con- 
cluded, all  persons  whether  parties  to  it  or 
not.  We  have  said  that  the  court  had  no 
jurisdiction  to  decide  as  to  the  title  of  un- 
born grandchildren,  and  did  not  in  fAct  do 
so.  The  judgment  does  not,  therefore,  can* 
dude  as  to  their  title.  Mr.  Black,  in  his  ex- 
cellent treatise  on  Judgments  (2d  Ed.  voL 
2,  §  793),  states  clearly  the  difference  between 
actions  strictly  in  rem  and  those  which  are 
designated  as  actions  quasi  In  rem,  and  quotes 
extensively  from  Freeman  v.  Alderson,  119 
n.  S.  187,  7  Sup.  Ct.  166,  30  L.  Ed.  372,  as  giv- 
ing a  most  satisfactory  definition  of  these 
terms,  the  one  being  against  property  wfal<di 
is  considered  as  the  instrument  of  the  wrong, 
where  the  court  acquires  jurisdicticm  orer 
the  thing  by  seizure  and  proceeds  by  cita- 
tion to  the  world,  where  the  owner  may  comB 
in  if  he  likes  and  vindicate  his  right  to  it 
Ttie  court  then  says: 

"There  is,  however,  a  large  class  of  cases 
which  are  not  strictly  actions  in  rem,  but  are 
frequently  spoken  of  as  actions  quasi  in  rem, 
because,  though  brought  against  persons,  they 
only  seek  to  subject  certain  property  of  those 
persons  to  the  discharge  of  the  claims  asserted. 
Such  are  actions  in  which  property  of  nonresi- 
dents is  attached  and  held  for  the  discharge 
of  debts  due  by  them  to  citizens  of  the  state, 
and  actions  for  the  enforcement  of  mortgages 
and  other  liens.  Indeed,  all  proceedings  hav- 
ing for  their  sole  object  the  sale  or  other  dispo- 
sition of  the  property  of  the  defendant  to  satis- 
fy the  demands  of  the  plaintiff,  are  in  a  general 
way  thus  designated.  But  they  differ,  among 
other  things,  from  actions  which  are  strictly  in 
rem,  in  that  the  interest  of  the  defendant  is 
alone  sought  to  be  affected,  that  citation  to 
him  is  required,  and  that  judgment  therein  is 
only  conclusive  between  the  parties.'* 
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Mr.  Black  then  proceeds  to  give  illustra- 
tion ot  such  an  action,  as  follows:  "Parti- 
tition  proceedings,  or  proceedings  to  quiet 
title,  or  to  remove  clouds  from  title."  In 
neither  case  is  It  held  that  a  party  can  be 
diyested  of  his  property  by  a  proceeding  to 
which  he  is  not  a  party,  and  of  which  he  has 
had  no  notice,  not  eren  by  general  citation 
to  the  world. 

[5]  This  contention  has  no  merit,  as  it  is 
perfectly  plain  that  a  person  cannot  be  de- 
prived of  his  property  by  any  such  method  as 
relied  on  in  this  case.  The  children  of  Mr. 
Fisher  could  not  represent  the  ultimate  de- 
visees, because  they  are  not  of  the  same  class, 
and  their  interests  are  really  hostile,  as  It 
would  be  best  for  them  that  the  Interests  of 
the  grandchildren  be  destroyed,  in  which 
event  they  would  acquire  the  fee  simple  ab- 
solute. 

[61  This  case  Is  not  governed  by  the  Acts 
of  1903,  c.  99  (Pell's  Rev.  {  1590),  or  the 
Acts  of  ]905,  c.  548.  It  Is  said  by  Justice 
Hoke  In  Dawson  v.  Wood,  177  N.  C.  at  162, 
98  S.  E.  459: 

''In  this  jurisdiction  and  on  the  facts  thus 
presented,  the  courts  have  not  had  the  inherent 
power  to  decree  a  sale  of  property  and  pass  a 
Talid  title  to  the  purchaser,  the  remainder 
here  being  limited  on  a  contingency  that  would 
prevent  the  ascertainment  of  the  ultimate 
takers,  or  any  of  them,  till  the  death  of  the 
life  tenant"— citing  Hodges  v.  Lipscomb,  128 
N.  O.  67,  38  S.  E.  281;  Aydlett  v.  Pendleton, 
111  N.  C.  28,  16  S.  E.  8,  32  Am.  St.  Rep.  776; 
Williams  v.  Hassell,  74  N.  C.  434;  Watson  v. 
Watson,  56  N.  0.  401. 

He  then  refers  to  the  above  statutes  as 
applying  only  to  the  dass  therein  named, 
and  for  the  purposes  therein  expressed;  that 
Is,  for  a  change  of  Investm^it,  and  that  a 
guardian  ad  litem  must  be  appointed  to  rep- 
resent the  contingent  remaindermen.  But 
our  case  is  clearly  not  embraced  by  any  of 
these  statutes,  and,  besides,  the  suit  was 
not  brought  under  them,  nor  any  facts  al- 
leged which  will  make  them  applicable.  This 
Is  not  a  suit  for  a  change  of  investment,  and 
never  has  been,  In  any  feature  of  It  In  this 
connection.  It  will  be  proper  and  pertinent 
to  state  what  Is  appositely  said  in  White- 
sides  V.  Cooper,  supra,  115  N.  0.  at  page  578, 
20  S.  E.  295: 

''Neither  is  there  any  force  in  the  contention 
that  our  case  falls  within  the  principle  of 
England  v.  Gamer,  90  N.  G.  197,  and  other  de- 
cisions in  which  the  court  has  gone  very  far 
in  sustaining  judicial  sales.  It  is  not  pretended 
that  these  plaintiffs,  even  if  in  esse,  were  rep- 
resented by  guardian  or  any  one  claiming  to 
be  their  attorney.  Indeed,  they  are  not  men- 
tioned as  parties  in  any  stage  of  the  proceed- 
ing, nor  is  there  anything  in  the  decree  which 
purports  to  bind  their  contingent  interests." 

In  this  case.  If  we  upheld  the  plaintiffs' 
contention.  It  would  result  in  depriving  the 


ulterior  devisees  of  their  rights,  without  any 
kind  of  hearing,  or  any  kind  of  representa- 
tion in  the  action,  which  is  contrary  to  the 
spirit  of  the  law  even  In  the  case  of  con- 
tingent Interests. 

We  know  of  no  law  whldi  would  Justify 
us  in  so  holding  and  thereby  commit  so  great 
an  injustice. 

This  decision  has  nothing  to  do  with  the 
validity  of  titles  acquired  under  sales  here- 
tofore made  in  this  suit  by  'order  of  the 
court  where  it  Is  pending.  They  may  be  pro- 
tected by  another  principle.  Yarfoorough  v. 
Moore,  151  N.  O.  116,  65  S.  E.  763,  dtins 
Carraway  v,  Lassiter,  139  N.  G.  145,  51  S. 
E.  968.  But  we  do  not  say  how  this  is,  as 
that  question  is  not  before  us.  The  court 
must  have  jurisdiction  of  the  cause  and  the 
parties,  before  even  a  purchaser  at  a  Ju- 
dicial sale  will  be  protected  (Yarborough  t. 
Moore,  supra),  and,  that  being  so,  it  cannot 
surely  deprive  a  person  of  his  interest  in 
property  without  giving  him  any  chance  to 
be  heard.  Even  by  the  statutes  relating  to 
the  sale  of  contingent  interests,  the  rights  at 
the  owners  are  carefully  guarded. 

After  a  most  careful  deliberation,  and  with 
a  full  realization  and  appreciation  of  the 
Important  result  which  may  flow  from  our 
decision,  we  have  concluded  .that  his  Honor, 
Judge  Bryson,  was  correct  in  his  ruling  that 
the  plaintUTs  cannot  comply  with  their  con- 
tract and  pass  a  good  and  Indefeasible  title, 
by  their  deed,  to  the  land  purchased  by  the 
defendants. 

Affirmed. 


(113   S.  C.  140) 

FARMERS*  &  MERCHANTS'  NAT.  BANK 

OP  LAKE  CITY  v.  BANK  OF  HEBilNO- 

WAY.     (No.  10310.) 


(Supreme  Gourt  of  South  Carolina. 

1919.) 


Dee.  22. 


1.  Chattel  mobtoaoeb  ^=s»212— Nbootiablb 
Instbukents  Law  applies  in  action  bt 
assignee  of  note  fob  convebsion. 

Negotiable  Instruments  Law  determines  the 
right  of  plaintiff  in  an  action  by  an  assignee 
of  a  note  secured  by  a  chattel  mortgage  against 
a  junior  mortgagee  for  damages  arising  from 
conversion  of  the  mortgaged  property. 

2.  Chattel  mobtqaoes  ^=:»212  —  Ebboneous 
statement  of  claim  did  not  estop  as- 
signee of  mobtgage  fbom  claiming  dam- 
ages fob  convebsion. 

Mistake  of  an  assignee  of  a  chattel  mortgage 
in  stating  the  amount  of  its  claim  to  a  junior 
mortgagee  when  notifying  such  junior  mortgagee 
that  it  was  the  owner  of  a  prior  unsatisfied  chat- 
tel mortgage  did  not  estop  it  from  claiming  dam- 
ages suffered  by  it  in  consequence  of  a  subse- 
quent conversion  of  the  property  by  the  jimior 
mortgagee. 


^s»For  other  cases  see  same  topic  and  KET-KUMIIER  In  all  Key-Numbered  Digests  and  Indexes 
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3.  Chattel  mo&tgages  ^=»210— Disohaboe 
by  assig770b  afteb  assign icent  not  effect- 
UAL. 

Where,  after  assignment  of  note  and  mort- 
gage on  mule,  the  original  mortgagee,  without 
the  assignee's  knowledge,  took  up  the  mule  and 
sold  it  to  one  who  gave  another  mortgage  there- 
on, which  mortgage  was  sold  to  a  hank»  the 
original  mortgage  remaining  nnsatisfied  of  rec- 
ord, the  bank  was  liable  In  conyersion  to  the 
assignee  of  the  first  note  and  mortgage,  where 
it  sold  the  mule  under  the  second  mortgage 
after  being  notified  by  the  assignee  of  its  rights, 
in  view  of  Negotiable  Instruments  Law,  S  119, 
subd.  4. 

4.  Chattel  iiobtoageb  ^=s>213— Mebb  delay 
insufficient  to  bab  action  fob  conveb* 
8i0n  by  assignee  of  kobtoagb  against 
juniob  kobtgagee. 

Where  an  assignee  of  a  chattel  mortgage 
notified  a  junior  mortgagee  of  its  rights,  mere 
delay  on  the  part  of  the  assignee  to  enforce  its 
rights  under  its  mortgage  did  not  estop  it  from 
maintaining  an  action  against  the  junior  mort- 
gagee, who  took  up  and  sold  the  property  under 
its  mortgage. 

Appeal  from  Common  Pleas  Oircait  Court 
of  Williamsburg  County;  W.  H.  Townsend, 
Judge. 

Action  by  tbe  Farmers'  ft  Merchanti^  Na- 
tional Bank  of  Lake  City,  S.  O.,  against  the 
Bank  of  Hemingway.  Judgment  for  plain- 
tiff, and  defendant  appeals.   Affirmed. 

The  agreed  statement  of  facts,  order  of  the 
trial  judge,  and  appellant's  exceptions,  re- 
ferred to  in  the  opinion  were  as  follows: 

The  facts  in  this  case  are  not  disputed. 
OThey  are  as  follows: 

On  the  10th  day  of  March,  1916,  George 
Brown,  Sr.,  made  and  deliyered  to  S.  R.  Cock- 
field  Ills  promissory  note,  payable  on  the  Ist  day 
of  October,  1916,  for  $130.  This  note  was 
secured  by  a  chattel  mortgage  of  even  date,  cov- 
ering, among  otiier  things,  '*one  black  horse 
mule  about  six  years  old  and  known  as  the  Hug- 
gins  mule."  The  chattel  mortgage  was  recorded 
in  the  office  of  the  derk  of  court  for  Williams- 
burg county  on  the  14th  day  of  March,  1916, 
in  Volume  16»  at  page  296.  Soon  after  its 
execution  the  note  was  assigned  as  collateral 
security  by  S.  R.  Cockfield  to  the  plaintifif,  who 
did  not  notify  the  maker  that  the  note  and  mort- 
gage had  been  assigned  to  it.  Shortly  before 
Christmas,  1916,  two  or  three  months  after  ma- 
turity, the  mortgagee,  S.  R.  Cockfield,  took  this 
mule  in  from  the  widow  of  the  mortgagor.  No 
notice  was  given  to  the  mortgagor  or  his  widow 
that  the  mortgage  had  been  assigned.  A  few 
days  after  S.  R.  Cockfield,  the  mortgagee,  took 
the  mule  in  he  sold  it  to  W.  D.  Eaddy,  who 
gave  him  a  chattel  mortgage  over  the  mule..  At 
that  time  W.  D.  Eaddy  had  no  actual  knowledge 
of  the  existence  or  transfer  of  the  Brown  mort- 
gage. S.  R.  Cockfield  assigned  to  the  defendant. 
Bank  of  Hemingway,  the  Eaddy  chattel  mort- 
gage for  valuable  consideration  before  maturity. 
The  defendant  took  the  Eaddy  mortgage  with- 
out any  notice  or  knowledge  of  the  assignment 


of  the  Brown  mortgage  to  the  plaintiff.  Mr. 
W.  D.  Eaddy,  the  last  mortgagor,  surrendered 
the  mule  to  the  Bank  of  Hemingway,  who  had 
it  advertised  and  sold  according  to  law  under  the 
chattel  mortgage  assigned  to  it.  Shortly  before 
the  sale  of  the  mule  by  the  defendant,  it  was 
notified  by  the  plaintiff  that  the  plaintiff  held 
the  other  chattel  mortgage  over  the  Huggins 
mule,  and  that  there  was  $30  due  on  the  chat- 
tel mortgage.  The  assignment  to  the  plaintiff 
was  not  recorded.  During  all  that  time  the 
said  mortgage  from  George  H.  Brown  to  S.  R. 
Cockfield  was  and  still  is  open  and  unsatisfied 
of  record.  The  admitted  value  of  the  mule  is 
$135. 

Omitting  the  caption,  the  following  is  a 
copy  of  the  order  for  Judgment  by  Judge 
Townsend: 

[1,2]  "This  is  an  action  by  the  assignee  of  a 
chattel  mortgage  against  a  junior  mortgagee  for 
damages  arising  from  a  conversion  of  the  mort- 
gaged property.  Bingham  v.  Harby,  91  S.  C. 
121,  74  S.  E.  369,  Ann.  Cas.  19iaA,  862.  That 
it  is  not  for  the  recovery  of  the  amount  due 
on  the  negotiable  note  secured  by  the  mortgage 
(Dearman  v.  Trimmler,  26  S.  C.  606^  2  S.  E. 
50 ;  Elders  v.  Feutrel,  110  S.  O.  — ,  96  S.  B. 
541)  does  not  prevent  the  application  of  the 
Negotiable  Instruments  Liaw  in  determining 
plaintiff's  right;  but  I  think  subdivision  4,  { 
119.  of  that  law  (28  St.  at  L«rge,  p.  686),  does 
not  permit  the  original  payee  to  discharge  by 
his  act  the  obligation  after  he  has  transferred 
his  interests  therein  to  an  innocent  indorsee  for 
value  in  due  course  before  maturity.  Nor  do 
I  think  the  mistake  of  plaintiff  in  stating  the 
amount  of  its  daim  estops  it  from  now  claiming 
the  damages  suffered  by  it  in  consequence  of 
the  subsequent  conversion  of  the  property  by 
the  defendant. 

[3,4]  "This  is  a  hard  case,  but  is  controlled 
by  the  decisions  in  T^bert  v.  Talbert,  97  S. 
C.  145,  146,  81  S.  E.  644,  and  Grafton  v.  Pat- 
rick, 77  S.  a  420,  58  S.  E.  1,  122  Am.  St 
Rep.  586.  Plaintiff  is  the  indorsee  and  holder 
in  due  course  for  value  before  maturity  of  a 
negotiable  note  for  $130,  secured  by  a  first  mort- 
gage given  by  George  Brown  to  S.  R.  Cockfield 
on  a  certain  mule,  which  mortgage  was  duly 
recorded  in  the  proper  office.  Defendant  is  a 
purchaser  for  value  of  the  same  mule  from  S. 
R.  Cockfield,  to  whom«  as  mortgagee,  three 
months  after  maturity  of  the  note  and  mortgage, 
the  mule  had  been  returned  by  the  representa- 
tive of  Brown,  the  mortgagor,  and  had  no  actu* 
al  notice  of  the  transfer  or  existence  of  tiie 
mortgage  when  he  purchased.  Had  defendant 
then  examined  the  public  records  with  reference 
to  this  mule,  he  would  have  learned  therefrom 
not  only  that  the  mule  had  been  turned  over  by 
Brown,  as  mortgagor,  to  Cockfield,  as  mortgagee, 
under  the  mortgage  on  record  tiien  past  due, 
but  also  that  the  note  secured  by  the  mortgage 
and  recorded  with  it  was  negotiable,  and  that 
the  mortgage  was  unsatisfied  on  the  record. 
This  would  have  put  defendant  on  inquiry  as 
to  whether  or  not  the  note  and  mortgage  were 
still  outstanding.  Talbert  v.  Talbert,  97  S.  C. 
146,  81  S.  E.  644.  The  indorsement  and  deliv- 
ery of  the  note,  with  mortgage  attached,  to 
plaintiff  before  its  maturity  carried  with  it  the 
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mortgage  lien  upon  the  mule  (Carpenter  y. 
Longan,  16  Wall.  271,  21  L.  Ed.  318),  and  it 
was  not  thereafter  in  the  power  of  Cookfield,  as 
mortgagee,  by  hia  act  to  deatroy  plaintiff's  rights 
under  the  mortgage  (Talbert  v.  Talbert,  97  S. 
C.  145,  146,  81  S.  E.  644 ;  National  liiye  Stock 
Bank  v.  First  National  Bank,  203  U.  S.  306, 
27  Sup.  Ct  79,  51  Ij.  Ed.  192).  It  has  not 
been  made  to  appear  in  this  case  that  plain tift 
knew  that  Brown  had  turned  over  the  mule 
to  Cockfield,  or  that  Cockfield  held  possession 
of  the  mule,  or  was  undertaking  to  dispose  of  it. 
The  mere  delay  on  part  of  plaintiff  to  enforce 
its  rights  under  its  mortgage  does  not  now  estop 
it  from  enforcing  them  or  maintaining  this  ac- 
tion. Grafton  v.  Patrick,  77  S.  C.  420,  58  S. 
E.  1,  122  Am.  St.  Bep.  586.  The  admitted  value 
of  the  male  is  $135. 

''It  is  therefore  ordered  and  adjudged  that  the 
plaintiff  have  judgment  against  the  defendant 
for  the  sum  of  $135." 

Upon  this  order  Judgment  was  entered  in 
favor  of  the  plaintiff  against  the  defendant 
Within  due  time  thereafter  the  defendant 
served  its  notice  of  intention  to  appeal,  on 
the  following  exceptions: 

(1)  Because  his  honor  the  presiding  Judge 
erred  in  holding  that  the  fact  that  this  is  an 
action  by  the  assignee  of  a  chattel  mortgage 
against  a  junipr  mortgagee  for  damages  arising 
from  a  convention  of  the  mortgaged  property, 
and  not  an  action  for  the  recovery  of  the  amount 
due  on  the  negotiable  note  secured  by  the  mort- 
gage, does  not  prevent  the  application  of  the 
Negotiable  Instruments  Law  in  determining 
plaintiffs  rights;  it  bdng  respectfully  submit- 
ted that,  the  foundation  of  plaintiff's  right  of 
action  being  upon  its  daim  of  ownership  to  the 
property  resulting  from  the  breach  of  the  con- 
dition of  the  chattel  mortgage,  the  mortgage  is 
the  governing  factpr  as  between  it  and  the  ne- 
gotiable note  it  was  given  to  secure,  and  there- 
fore the  Negotiable  Instruments  Law  cannot 
govern  in  determining  the  relative  rights  of  the 
plaintiff  and  the  defendant  in  this  case. 

(2)  Because  his  honor  the  presiding  Judge 
erred  in  holding  that  subdivision  4,  f  119,  of  the 
Negotiable  Instruments  Law  (28  St.  at  Large, 
p.  686)  does  not  permit  the  original  payee  to 
discharge  by  his  act  the  obligation  after  he  has 
transferred  his  interest  therein  to  an  innocent 
indorsee  for  value  in  due  course  before  matn* 
xity ;  it  being  respectfully  submitted  that  under 
and  by  the  terms  of  said  section  of  the  Negotia- 
ble Instruments  Law  an  innocent  indorsee  for 
vidue  in  due  course  before  maturity  of  a  negotia- 
ble instrument,  in  order  to  preserve  and  protect 
his  rights  as  such,  is  required,  before  maturity, 
to  give  to  the  maker  of  the  instrument  notice  of 
the  indorsement  or  assignment;  otherwise  the 
payment  to  the  original  payee  after  maturity 


(Without  notice  of  assignment  will  operate  as  a 
discharge  of  such  negotiable  instrument. 

(3)  Because  his  honor  the  presiding  Judge 
erred  in  holding  that  the  mistake  of  plaintiff 
in  stating  the  amount  of  its  claim  does  not  estop 
it  from  claiming  the  full  amount  of  the  damages 
it  is  alleged  to  have  suffered  in  consequence  of 
the  subsequent  conversion  of  the  property  by 
the  defendant;  it  being  respectfully  submitted 
that,  under  the  facts  in  this  case,  if  the  plaintiff 
is  entitied  to  anything,  its  claim  should  be  con- 
fined to  the  sum  of  $80,  the  amount  the  defend- 
ant was  notified  that  the  plaintiff  daimed  upon 
its  mortgage. 

(4)  Because  his  honor  the  presiding  Judge 
erred,  it  is  respectfully  submitted,  in  not  hold- 
ing that  W.  D.  Eaddy  and  the  defendant  were 
innocent  purchasers  for  value  without  notice, 
and  therefore  the  defendant's  titie  to  the  mule 
in  dispute  is  superior  to  that  of  the  plaintiff. 

(5)  Because  his  honor  the  presiding  Judge 
erred  in  holding  tiiat  record  of  the  Brown  diat- 
tel  mortgage  unsatisfied  was  snffident  to  put 
the  defendant  on  inquiry  as  to  whether  or  not 
the  mortgage  was  still  outstanding;  it  being 
respectfully  submitted  that  the  record  showed 
S.  R.  Cockfield  as  the  mortgagee  and  Mr.  W. 
D.  Eaddy,  under  whom  the  defendant  daims, 
had  actual  notice  that  the  mule  had  been  turned 
over  to  the  mortgagee  by  the  mortgagor,  which 
was  equivalent  to  a  satisfaction  of  an  unassigned 
mortgage. 

(6)  Because  his  honor  the  presiding  Judge 
erred  in  conduding  that  the  conduct  of  the  plain- 
tiff was  "mere  delay";  it  being  respectfully 
submitted  that,  in  addition  to  the  delay  to 
enforce  its  rights '  under  the  mortgage,  the 
plaintiff  neglected  to  give  to  the  mortgagor  such 
notice  of  the  assignment  of  the  note  and  mort- 
gage as  was  required  by  the  ezerdse  of  rea- 
sonable diligence,  prudence,  and  good  faith. 

Kelley  &  Hinds,  of  Elngstree,  for  appel- 
lant. 

Arrowsmith,  Mnldrow,  Bridges  ft  Hides,  of 
Florence,  for  respondent 

GABY,  G.  J.  This  case  was  heard  upon 
an  agreed  statement  of  facts,  whidi,  to- 
gether with  the  order  of  his  honor  the  cir- 
cuit Judge  and  the  appellant's  exceptions,  will 
be  reported. 

We  desire  to  add  but  a  single  authority  to 
those  dted  by  the  drcuit  Judge.  Bank  v. 
City  of  Greenville,  97  8.  C.  291,  81  8.  B.  6H 
which  deddes  that  it  is  not  necessary  to  re- 
cord the  assignment  of  a  mortgage. 

For  the  reasons  stated  in  said  order  it  Is 
afllrmed. 

HYDRIOI^  WATTS,  FRASER,  and  GAGH^ 
J  J.,  concur. 
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WOODWARD  ▼•  STEWART.    (No.  1341.) 
<Supreme  Court  of  Cteorgia.     Dec  12,  1919.) 

(SyUfOms  hy  the  Court,) 

1,  BaJUKB  and  BANSIlfO  ^3954(1)— DiBECTOBS 
MUST  EXEBGISB  OBDZNABT  OABB  IK  THB  AD- 
MINISTBAtlON  OT  AITAIBS. 

The  general  rule  in  this  state  is  that  di- 
rectors of  a  bank  must  exercise  ordinary  care 
and  diligence  in  the  administration  of  its  affairs. 
The  actire  management  of  the  bank  may  be  dele- 
gated to  certain  officers  authorised  to  manage 
ito  business.  The  directors,  however,  most  ex- 
ercise a  reasonable  supervision  over  such  officers. 

2.  Banks  and  banking  ^=»55(4)— Inbxtiti- 
cienct  of  fxtinon  to  show  bbeach  of  du- 
tt  bt  dibectob. 
The  petitibn,  construed  as  a  whole,  after 
the   amendments   were   allowed,   failed   to  set 
•out  a  cause  of  action,  in  that  no  duty  resting 
upon  the  plaintiff  in  error  (a  director  in  the 
bank)  was  specifically  pointed  out,  as  having 
been  violated;   and  therefore  no  breach  of  duty- 
upon  his  part  was  alleged,  under  the  by-laws  of 
the  bank  or  under  the  laws  of  the  state  of 
^Georgia. 

&  Othbb  assignments. 

The  foregoing  being  controlling  of  the  case, 
it  is  unnecessary  to  deal  specifically  with  the 
•other  assignments  of  error. 

Error  from  Superior  Ck>ort,  Fulton  County ; 
J.  T.  Pendleton,  Judge. 

Stdt  by  A.  M.  Stewart,  receiTer  of  the 
Citizens'  Bank  of  Bast  Point,  against  J.  0. 
Woodward  and  others.  Demurrers  of  defend- 
ant Woodward  to  the  petition  as  amended 
overroled,  and  be  brings  error.    Reversed. 

Brewster,  Howell  &  Heyman,  of  Atlanta, 
for  plaintiff  in  error. 

Edgar  A.  Neely,  Geo.  Westmoreland,  and 
Alfred  Broom,  all  of  Atlanta,  and  J.  F.  Go- 
lightly,  of  Fairbnm,  for  defendant  in  error. 

HILL,  J.  The  Judge  of  the  superior  court 
of  Fulton  county,  in  response  to  a  petition 
filed  by  three  named  stockholders  of  the 
Citizens'  Bank  of  East  Point,  made  an  order 
requiring  the  receiver  of  the  bank  to  bring 
«uit  against  the  directors  of  the  bank  to  re- 
quire them  to  account  to  the  stockholders  for 
their  loss  by  reason  of  the  alleged  failure 
of  the  directors  to  perform  their  duty,  or 
duties,  as  such.  Suit  was  accordingly  filed 
by  the  receiver  against  several  persons  al- 
leged to  be  the  directors  of  the  ba^k.  The 
petition  alleged  that  the  bank  had  lost  large 
sums  of  money  on  account  of  bad  loans  made 
by  the  cashier  of  the  bank  by  reason  of  the 
negligence  and  nonfeasance  on  the  part  of  the 
directors,  and  because  of  the  failure  of  the 
directors  to  perform  the  duties  required  of 
thera  by  the  by-laws  of  the  bank  and  the 
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laws  of  the  state  of  Georgia.  Hie  prayers 
of  the  petition  were  for  a  Judgment  against 
the  defendants  for  the  use  of  three  named 
stockholders,  for  the  cost  of  their  stock  to 
them,  besides  interest,  after  deducting  divi- 
dends which  had  been  paid  upon  the  stock, 
that  such  otiier  persons  as  might  be  similarly 
situated  be  permitted  to  come  in  and  be  made 
parties  to  the  case,  and  that  Judgment  be 
rendered  for  such  persons,  and  that  the  di- 
rectors be  required  to  account  to  all  stock- 
holders not  directors  for  any  loss  sustained 
by  them  by  reason  of  the  negligence  of  the 
defendants.  The  plaintilT  in  error,  J.  O. 
Woodward,  filed  general  and  special  demur- 
rers to  the  petition.  The  several  grounds 
of  the  special  demurrer  were  sustained,  save 
one;  but  the  court  did  not  pass  upon  the 
general  demurrer  at  that  time,  and  allowed 
the  plaintiff  80  days  within  which  to  amend. 
Within  the  time  allowed  the  plaintifT  offered 
several  amendments  for  the  purpose  of  cur- 
ing the  defects  pointed  out  by  the  special  de- 
murrer. The  amendments  were  allowed  over 
the  objection  of  the  defendant  on  the  ground 
that  the  petition  as  it  stood  set  out  no  cause 
of  action  against  him,  and  did  not  contain 
enough  to  amend  by.  Woodward  also  re- 
newed his  original  demurrer  to  the  amend- 
ment as  ofTered,  and  also  to  the  petition  as 
a  whole  after  the  amendment  was  allowied. 
Certain  paragraphs  of  the  amendment  were 
stricken  cm  special  demurrer,  after  which  all 
the  denrarrers  were  overruled,  and  Wood- 
ward excepted. 

[1]  The  question  to  be  determined  is :  What 
is  the  measure  of  duty  Imposed  upon  bank 
directors  by  the  laws  of  this  state  and  the 
bylaws  of  the  bank,  and  whether  the  plaintiff 
in  error  Is  liable  to  other  stockholders  of 
the  Citizens'  Bank  of  Bast  Point,  who  are 
not  directors,  for  a  breach  of  such  duty  un- 
der the  allegations  of  the  petition ;  in  other 
words,  what  is  the  degree  of  care  which 
should  be  exercised  by  directors  of  a  bank 
in  the  performance  of  their  duties?  And 
does  the  petition  show  such  breach  of  duty? 
In  2  Thompson  on  Corporations  (2d  ESd.)  f 
1266,  the  author,  after  stating  that  the  courts 
are  not  agreed  upon  the  extent  of  the  liability 
of  directors,  says  that  they  are  practically 
unanimous  on  the  proposition  that  directors 
are  bound  to  administer  the  afTairs  of  the 
corporations  according  to  the  terms  of  the 
charter  or  governing  statute  with  diligence 
and  In  good  faith,  and  that,  if  they  fail  in 
either  respect,  they  are  liable  to  the  party  in 
Interest  who  is  injured  by  such  breach  of 
trust,  and  a  court  of  equity  will  compel  an 
accounting.  This  liability  of  directors  to 
the  corporation  for  damages  caused  by  the 
negligent  or  unauthorized  acts  is  said  to  rest 
upon  the  common-law  rule  which  renders 
every  agent  liable  who  violates  his  authority 
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or  neglects  bis  dutj  to  the  damage  of  his 
principal.  And  it  is  now  generally  agreed, 
continues  the  same  author,  that  no  matter 
whether  the  act  Is  prohibited  by  the  charter 
or  by-laws,  the  liability  is  on  the  ground 
of  violation  of  authority  or  neglect  of  duty. 
See,  also,  to  the  same  effect,  10  Cyc  828 
(19m). 

The  degree  of  care  required  of  directors 
is  thus  laid  down  In  Thompson  on  Corp. 
§  1266: 

**The  measure  of  liability  most  necessarily  be 
the  degree  of  care  required,  and  the  degree  of 
care  which  directors  are  bound  to  exercise  de- 
pends on  their  relation  to  the  corporation.  The 
courts  that  adhere  to  the  principle  that  directors 
are  the  agents  of  the  corporation  apply  to  them 
the  same  rules  in  the  measure  of  liability  as 
those  imposed  upon  the  agents  of  natural  per^ 
sons  who  receive  a  compensation  for  their  serv- 
ices. The  general  rule  as  to  the  measure  of 
care,  skill,  and  diligence  required  of  the  dlreo- 
tors  of  a  corporation  may  be  said  to  be  such 
as  prudent  men  exercised  in  the  conduct  of  their 
own  affairs,  and  this  must  be  determined  in 
each  case  in  view  of  the  circumstances.  The 
rule  as  otherwise  expressed  is  that  directors 
must  answer  for  ordinary  neglect;  and  'ordi- 
nary neglecf  Is  understood  to  be  the  omission 
of  that  care  which  every  man  of  common  pru- 
dence takes  of  his  own  concerns.  In  a  recent 
Missouri  case,  on  the  examination  and  citation 
of  many  authorities,  the  court  adopted  the  rule 
that  the  directors  of  a  bank  were  only  required 
to  act  in  good  faith  and  to  exercise  such  a  de- 
gree of  care  as  a  reasonably  prudent  man  would 
exercise  under  the  same  circumstances;  that 
they  were  not  bound  to  that  degree  of  care 
which  a  prudent  man  would  exercise  in  his  own 
business.  The  stockholders  divest  themselves 
of  the  immediate  control  of  their  property  and 
select  directors  as  agents  to  manage  and  con- 
trol the  affairs  of  the  corporation,  and  they 
expect,  and  have  the  right  to  expect,  that  the 
persons  so  selected  will  exercise  ordinary  care 
and  prudence  in  the  trusts  thus  committed  to 
them,  the  same  degree  of  care  and  diligence 
that  men  prompted  by  self-interest  generally  ex- 
ercise in  their  own  affairs.  *When  one  volun- 
tarily takes  the  position  of  trustee  or  director 
of  a  corporation,  good  faith,  exact  justice,  and 
public  policy  unite  in  requiring  of  him  such  a 
degree  of  care  and  prudence,  and  it  is  a  gross 
breach  of  duty— crassa  negUgentia— not  tor  be- 
stow them.'*' 

In  Stone  v.  Rottnian,  183  Mo.  552,  82  S. 
W.  76,  Fox,  J.,  delivering  the  opinion  of  the 
court,  said: 

*'The  degree  of  care  directors  are  bound  to 
exercise  cannot  be  better  stated  than  in  the 
opinion  of  Chief  Justice  Fuller  in  the  leading 
case  of  Briggs  v.  Spaulding,  141  U.  S.  132, 
loc.  cit.  150,  11  Sup.  Ct.  924,  930,  35  L.  Ed. 
662 :  'No  one  of  the  defendants  is  charged  with 
the  misappropriation  or  misapplication  of,  or 
interference  with,  any  property  of  the  bank, 
nor  with  carelessness  in  respect  to  any  par- 
ticular property,  but  with  the  omission  of  duty 
which,  if  performed,  would  have  prevented  cer- 
tain losses,  in  respect  of  which  complainant 
seeks  to  charge  them.    •    •    •    Treated  as  a 


cause  of  action  in  favor  of  the  corporation,  a 
liability  of  this  kind  should  not  lightly  be  im- 
posed, in  the  absence  of  any  element  of  positive 
misfeasance,  and  solely  upon  the  ground  of  pas- 
sive negligence;  and  it  must  be  made  to  ap- 
pear that  the  losses  for  which  defendants  are 
required  to  respond  were  the  natural  and  nec- 
essary consequences  of  omission  on  their  part. 
*  *  ♦  In  any  view  the  degree  of  care  to 
which  these  defendants  are  bound  is  thajt  which 
ordinarily  prudent  men  would  exercise  under 
similar  circumstances  and  in  determining  that 
the  restrictions  of  the  statute  and  the  usages 
of  business  should  be  taken  into  account.  What 
may  be  negligence  in  one  case  may  not  be  want 
of  ordinary  care  in  another,  and  the  question 
of  negligence  is  therefore  ultimately  a  question 
of  fact,  to  be  determined  under  all  the  circum- 
stances.' And  again,  in  the  same  case  (page 
165,  141  U.  S.,  page  935,  11  Sup.  Ct.,  35  L. 
Ed.  662),  he  says:  'We  hold  that  directors  must 
exercise  ordinary  care  and  prudence  in  the  ad- 
ministration of  tho  i^ffairs  of  the  bank,  and  that 
this  includes  something  more  than  officiating  as 
figureheads.  They  are  entitled  under  the  law 
to  commit  the  bankiner  business  as  defined  to 
their  duly  authorized  officers,  but  this  does  not 
absolve  them  from  the  duty  of  reasonable  su- 
pervision, nor  ought  they  to  be  permitted  to  be 
shielded  from  liability  because  of  want  of  knowl- 
edge of  wrongdoing,  if  that  ignorance  is  the  re- 
sult of  gross  inattention.'  Judge  Hughes  said, 
in  Trustees  v.  Bossieux  (D.  O.)  3  Fed.  818  (s. 
c.  [D.  C]  3  Fed.  387) :  'If,  by  reckless  inatten- 
tion to  the  duties  confided  to  them  by  their  cor- 
poration, frauds  and  misconduct  are  perpetrat- 
ed by  officers,  agents,  and  codirectors  which  or- 
dinary care  on  their  part  would  have  prevented, 
then  I  think  it  may  with  truth  be  said  that  it  is 
now  elementary  law,  to  be  found  in  all  the 
books,  that  directors  are  personally  liable  for 
the  losses  resulting;  i.  e.,  for  gross  negligence, 
or  what  the  jurists  caU  "crassa  negligentia.*^ ' 
Stapleton  v.  Odell  [21  Misc.  Rep.  94]  47  N.  T. 
Supp.  15;  Savings  Bank  v.  Caperton  [87  Ky. 
306]  8  S.  W.  885,  12  Am.  St.  Rep.  488. 

''The  referee  is  of  the  opinion  that  the  direc- 
tor of  a  bank  is  only  required  to  act  in  good 
faith,  and  to  exercise  such  a  degree  of  care  as 
a  reasonably  prudent  man  would  exercise  under 
the  same  circumstances.  He  is  nc.;  boimd  to 
exercise  the  same  degree  of  care  which  a  pru- 
dent man  would  exercise  in  his  own  business. 
This. is  too  high  a  standard.  'To  expect  a  di- 
rector under  such  circumstances  to  give  the  af- 
fairs of  the  bank  the  same  care  that  he  takes 
of  his  own  business  is  unreasonable,  and  few 
responsible  men  would  be  willing  to  serve  upon 
such  terms.  In  the  case  of  a  city  bank  doing 
a  large  business,  he  would  be  obliged  to  aban- 
don his  own  affairs  entirely.  A  business  man 
generally  understands  the  details  of  his  own  busi- 
ness, but  a  bank  director  cannot  grasp  the  de- 
tails of  a  large  bank  without  devoting  all  his 
time  to  it,  to  the  utter  neglect  of  his  own  af- 
fairs.' Swentzel  v.  Penn.  Bank,  147  Pa.  140. 
23  Ati.  405,  415,  15  L.  R.  A.  305,  30  Am. 
St.  Rep.  718.  A  director  is  expected  to  attend 
the  meetings  of  the  board  with  reasonable  reg- 
ularity, and  to  exercise  a  general  supervision 
and  control.  He  is  not  required  to  know  the 
details  or  contents  of  the  books  and  papers. 
'The  framers  of  the  organic  and  of  the  statute 
law  must  be  held  to  have  understood  how  the 
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business  of  a  bank  b  conducted.  They  must 
haye  known  that  the  directors  are  drawn  from 
the  busiest  men  in  the  community;  men  who 
have  carved  success  out  of  chaos,  who  have  suc- 
ceeded where  the  great  multitude  have  failed; 
men  who  are  not  expected  and  could  not  afford 
to  give  their  whole  time  to  the  business  of  the 
bank.  The  lawmakers  knew  that  the  active 
management  of  a  bank  usually  devolves  upon 
the  president  and  cashier,  and  that  to  the  lat- 
ter is  usually  intrusted  the  management  of  the 
details.  They  knew  that  few  directors  had  the 
time,  and  fewer  still  the  capacity,  to  examine 
the  books  of  a  bank  and  ascertain  its  solvency; 
that  even  in  their  own  business  they  could  not 
take  off  a  trial  balance  from  the  books  they  em- 
ployed experts  to  keep  for  them,  either  because 
they  had  not  the  time  to  do  so  themselves  or 
because  they  did  not  have  the  capacity  to  do 
so.*  Utley  V.  Hill  [155  Mo.  232]  55  S.  W.  1091, 
loc.  dt.  1100,  49  L.  R.  A«  828,  78  Am.  St 
Rep.  589;  Queen  v.  Hlncks  (cited  in  Thompson 
on  liability  of  Agents,  etc.,  p.  474) ;  Dunn  v. 
Kyle's  Ex'r,  14  Bush,  184;  Savings  Bank  v. 
Caperton,  87  Ky.  306,  8  S.  W.  885,  12  Am.  St. 
Rep.  488.  The  custom  of  appointing  discount 
and  examining  committees  to  attend  to  the  de- 
tails of  the  management  of  the  business  of  a 
bank  is  a  reasonable  one,  and  one  almost  nec- 
essary in  the  conduct  of  banks  in  large  cities, 
where  directors  are  drawn  from  the  busiest  men 
in  the  community,  who  cannot  be  expected  to 
give  suiScient  time  to  grasp  the  details  of  the 
business.  Morse  on  Banking  (3d  Ed.)  H  115, 
116;  Thompson  on  Liability  of  OflScers  and 
Agents,  etc,  §  3998." 
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Special  meetings  may  be  called  by  the  president, 
cashier,  or  at  the  request  of  three  or  more 
directors;  and  should  there  be  no  quorum  at 
any  regular  or  special  meeting,  the  members  may 
adjourn  from  day  to  day  until  a  quorum  is  in 
attendance.  In  the  absence  of  a  quorum  no 
business  shall  be  transacted. 

"Sec.  15.  There  shall  be  a  committee,  to  be 
known  as  the  finance  committee,  consisting  of 
the  president,  cashier  and  three  directors,  ap- 
pointed by  the  board  every  twelve  months,  to 
continue  to  act  until  succeeded,  who  shall  have 
power  to  discount  and  purchase  bills,  notes,  and 
other  evidences  of  debts,  and  to  buy  and  sell 
bills  of  exchange.  *  *  *  Said  finance  com- 
mittee shall  have  the  power  to  authorize  the 
cashier,  upon  his  own  judgment  and  discretion, 
to  loan  to  any  person,  firm,  or  corporation,  any 
sum  not  exceeding  the  sum  of  two  hundred  and 
fifty  dollars,  his  or  their  standing  indebtedness 
to  the  bank  to  be  taken  into  consideration.'* 


And  see  the  leading  case  of  Brlggs  ▼. 
Spanlding,  141  U.  S.  132,  11  Sup.  Ct  924, 
35  Ia.  Ed.  662,  which  is  the  basis  of  the  de- 
cision In  Stone  v.  Rottman,  supra.  The  Civil 
Code  of  this  state  (1910,  I  2267)  defines  the 
duties  of  directors  of  state  banks  as  follows : 

"The  business  of  the  corporation  shall  be 
under  the  management  and  control  of  a  board 
of  directors,  to  consist  of  not  less  than  three 
nor  more  than  fifteen  members  of  the  corpora- 
tion, who  must  be  owners  and  holders  of  one 
or  more  shares  of  the  capital  stock  in  good 
faith.  The  board  of  directors  shall  exercise  only 
Bach  powers  as  may  be  legally  delegated  to  them 
by  the  stockholders,  or  by  the  by-laws  adopted 
by  the  stockholders.  The  board  of  directors 
shall  be  elected  by  the  stockholders  at  such 
time  and  place,  and  for  such  term,  as  may  be 
appointed  by  the  by-laws." 

It  will  thus  be  seen  that  the  directors  can 
only  exercise  such  powers  as  may  be  legally 
delegated  to  them  by  the  stockholders,  or 
by  the  by-laws  adopted  by  the  stockholders 
of  the  bank.  No  powers  other  than  those 
delegated  by  the  by-laws  were  conferred  on 
the  directors  in  the  present  case,  so  far  as 
the  record  discloses.  What  powers  then  were 
conferred  by  the  by-laws?  The  petition  sets 
out  only  two  sections  of  the  by-laws  of  the 
Citizens'  Bank  of  Bast  Point,  as  follows : 

"Sec.  14.  The  regular  meetings  of  the  board  of 
directors  shall  be  held  on  the  first  Monday  of 
January,  April,  July,  and  October  of  each  year. 


It  thus  appears  from  section  15  of  the  by- 
laws that  one  of  the  duties  of  the  finance  com- 
mittee, which  is  composed  of  the  cashier  and 
three  directors,  Imposed  by  the  by-laws,  la 
to  authorize  the  cashier,  upon  his  own  Judg- 
ment and  discretion,  to  lend  any  sum  not 
exceeding  $250,  etc.  Beyond  that  amount  the 
cashier  is  not  authorized  to  lend.  It  is 
charged  in  the  petition  in  general  terms  that 
"it  was  the  duty  of  the  directors  of  the  bank 
to  look  after  the  business  of  the  bank,  con- 
serve its  interests,  and  watch  its  affairs,  and 
to  protect  its  assets,"  but  no  specific  duty 
is  pointed  out  as  being  violated  by  the  plain- 
tiff in  error  under  any  law  of  this  state  or 
any  by-law  of  the  bank.  It  does  not  appear 
that  he  was  a  member  of  the  finance  com- 
mittee, whose  duty  it  was  to  supervise  the 
lending  the  money  of  tbe  bank  In  amounts 
exceeding  $250.  Paragraph  2  of  the  petition 
alleges  "that  the  defendants  are"  certain 
named  persons,  Including  J.  C.  Woodward, 
tbe  plalntur  in  error,  and  giving  their  place 
of  residence.   Paragrapb  4  alleges : 

"Petitioner  avers  that  all  of  said  defendants 
were,  during  the  existence  of  said  bank  and  at 
the  time  said  bank  was  placed  in  the  hands  of 
a  receiver,  duly  appointed  and  elected  directors 
of  said  bank." 

Paragrapb  4  was  stricken  on  special  de- 
murrer. The  first  amendment  to  the  petition 
alleges  that  there  was  a  finance  committee 
appointed  for  said  bank ;  that  H.  L.  Johnson 
was  one  of  the  members  of  this  finance  com- 
mittee, but  plaintiff  is  now  unable  to  state 
who  were  the  other  two  members  of  said 
committee,  but  he  will  be  able  to  prove  this 
fact  at  the  trial  by  the  said  H.  L.  Johnson ; 
that  said  finance  committee  never  acted  on 
any  of  said  loans  and  credits  set  forth  in 
the  petiti<»i,  but  negligentiy  permitted  the 
cashier  to  make  same  in  violation  of  the  by- 
laws of  the  bank;  that  it  was  the  duty  of  all 
directors  who  were  not  members  of  said 
finance  committee  to  supervise  the  said  finance 
committee;   and  that  their  duties  in  this  re- 
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gard  were  Tiolated  by  said  directors.  The 
second  amendment  attempted  to  meet  tbe  ob- 
jections raised  to  the  petition  by  the  de- 
murrers by  setting  ont  specific  acts  of  alleged 
negligence  on  the  part  of  the  directors.  The 
first  instance,  in  paragraph  29/  was  as  fol- 
lows, and  was  typical  of  the  others : 

"Petitioner  amends  paragraph  17  of  the  orig- 
inal petition  by  ampli^ng  the  allegations  there- 
of as  follows:  (a)  That  on  December  10»  1914, 
G,  B.  Finley  drew  check  on  the  Citizens'  Bank 
of  East  Point,  payable  to  D.  O.  Lyle,  for  $1,500, 
and  that  said  check  was  cashed  by  the  Citi- 
zens' Bank  of  East  Point;  (b)  that  on  Janu- 
ary 12,  1915,  G.  B.  Fhiley  drew  check  on  the 
Citizens'  Bank  of  East  Point  for  $3,300  in 
favor  of  D.  C.  Lyle,  which  said  check  was  hon- 
ored by  the  said  Citizens'  Bank  of  East  Point. 
At  the  time  the  bank  was  placed  in  the  hands 
of  a  receiver  the  said  two  items,  aggregating 
$4,800,  appeared  in  the  assets  of  the  said  bank 
as  cash  items,  and,  petitioner  avers,  represent- 
ed an  overdraft  on  the  part  of  said  G.  B.  Fin- 
ley  of  the  said  $4,800,  the  said  G.  B.  Finley  be- 
ing insolvent,  as  petitioner  is  informed  and  be- 
lieves, and  said  items  representing  a  loss  to 
said  bank  of  said  $4,800 ;  that  had  the  defend- 
ants properly  represented  the  said  bank  as 
directors  in  the  line  of  their  duty  as  such  that 
the  said  loss  to  the  said  bank  could  not  have  oc- 
curred." 

In  McEwen  v.  Kelly,  140  Ga.  720,  79  S. 
B.  777,  it  was  held  that— 

"Directors  of  a  trading  corporation  must  ex- 
ercise ordinary  care  and  prudence  in  the  ad- 
ministration of  its  affairs.  They  may  commit 
the  active  management  of  the  business  to  au- 
thorized officers ;  but  this  will  not  relieve  them 
from  the  duty  of  reasonable  supervision." 

In  delivering  the  opinion  of  the  court  in  the 
McBwen  Case,  Lumpkin,  J.,  said : 

"Directors  are  agents,  but  they  are  also 
agents  clothed  with  a  fiduciary  character;  and 
while  they  are  not  express  or  technical  trustees, 
they  are  selected  to  manage  the  affairs  and 
property  of  the  corporation  for  its  benefit,  and 
they  bear  to  it  and  to  its  stockholders  a  rela- 
tion which  in  many  respects  may  be  called  a 
trust  relation,  and  thus  by  numerous  courts 
they  have  been  called  trustees.  Aside  from  any 
express  statutory  liability,  those  who  accept 
the  position  of  directors  impliedly  undertake  to 
exercise  ordinary  care  and  diligence  in  dis- 
charge of  the  duties  thus  committed  to  them. 
They  may  commit  the  active  transaction  of  the 
business  to  duly  authorized  officers;  but  this 
does  not  absolve  them  from  the  duty  of  rea- 
sonable supervision.  Some  courts  have  declared 
that  they  are  only  liable  for  gross  negligence 
or  breach  of  duty  resulting  in  injury.  But  in 
some,  probably  most  of  the  cases  so  declaring, 
it  will  be  found  that  the  failure  of  directors  to 
use  ordinary  care  in  supervision  has  been  treat- 
ed as  amounting  to  gross  negligence." 

This  case  was  cited  with  approval  in  Grif- 
fhi  V.  State,  142  Ga.  636,  640,  83  S.  E.  540,  L. 
R.  A.  1915C,  716,  Ann.  Cas.  1916C,  80.  What- 
ever the  rule  is  at  common  law  or  in  other 
Jarlsdictiona,  the  general  mle  in  this  state 


is  that  directors  of  a  bank  must  ezerdae  ordi- 
nary care  and  diligence  in  the  administration 
of  the  affairs  of  the  bank,  and  that  the  ac- 
tive management  of  the  bank  may  l)e  dele- 
gated to  certain  officers  authorized  to  man- 
age the  business  of  the  bank.  A  reasonable 
supervision  of  such  officers,  however,  is  in- 
cumbent upon  the  directors. 

[2,  3]  In  the  light  of  the  principles  above 
announced,  how  stands  this  case?  From  what 
has  been  said  with  reference  to  the  allega- 
tions of  the  petition,  which  must  be  con- 
strued more  strongly  against  the  pleader, 
nothing  appears  showing  a  Joint  action  of 
the  board  of  directors,  as  snch,  authorizing 
the  loans  above  $250,  which  proved  worthless, 
so  as  to  hold  the  directors  Jointly  liable.  Nor 
is  it  made  to  appear  by  the  petition  that  the- 
plain'^'IT  in  error  is  liable  for  any  personal 
or  specific  neglect  or  failure  of  duty,  under 
the  by-laws  of  the  bank  or  the  laws  of  the 
state,  towards  the  bank.  It  is  not  alleged' 
that  he  had  knowledge  of  the  fact  that  the 
debtors  alleged  to  be  insolvent  were  so  when 
the  unauthorized  loans  were  made  by  tfae- 
cashier,  or  afterwards,  or  that  he  had  cause 
to  suspect  it.  Qlliis  being  so,  we  do  not  thii)k 
the  allegations  of  the  petition  are  sufficient  ta 
make  the  plaintiff  in  error  liable.  Through- 
out the  allegations  of  the  petition  are  vague,, 
indefinite,  and  general  as  to  a  breach  of  duty 
by  the  plaintiff  in  error,  and  are  lacking  in 
any  specific  charge  that  the  plaintiff  in  error 
was  guilty  of  any  definite  breach  of  duty 
under  the  by-laws  of  the  bank  or  the  laws 
of  the  state  resulting  in  damage  to  the  corpo- 
ration or  its  creditors.  The  petition,  con- 
strued as  a  whole,  after  the  amendments  were 
allowed,  and  in  the  light  of  the  foregoing 
rulings,  failed  to  set  out  a  cause  of  action 
against  the  plaintiff  in  error.  No  specific 
duty  resting  upon  him,  either  under  Civil 
Code,  S  2267,  or  other  statute  or  law,  or  the 
by-laws  of  the  banking  corporation,  was 
pointed  out  as  having  been  violated  or  omit- 
ted by  him.  Therefore  no  specific  breach  of 
duty  or  law  upon  his  part  was  alleged ;  and, 
this  being  so,  the  court  erred  in  overruling 
the  demurrer  to  the  petition.  In  this  view 
of  the  case  it  is  unnecessary  to  further  deal 
with  the  question  as  to  whether  the  amend- 
ment met  the  objections  raised  by  the  special 
demurrers  to  the  petition,  and  whether  the 
directors  were  sued  as  such,  nor  as  to  wheth- 
er the  receiver  had  the  right  to  sue,  for  the- 
reason  that  he  had  no  tittle  to  the  property 
of  the  bank  in  himself,  etc.  In  the  latter  con- 
nection see  Hardwick  t.  Hook,  8  Ga«  354;  1 
Clark  on  Receivers,  {  282. 

Judgment  reversed. 

All  the  Justices  concur,  except  FISH»  Oi. 
J.,  absent. 

GILBERT,  J^  concurs  specially. 
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OABTEB  et  aL  T.  OOPBLAND.    (No.  1S19.) 

(Supreme  Oonrt  of  Georgia.     Jan.  18,  1920.) 

{SyUdbut  by  ihe  Court.) 

1.  MOBTOAGBS  «=s>372(l)— Pabol  btidsnob  ab 

TO  TRANSACTIONS  WHKBXBT  XAND  WAS  SOLD 
BY  MOBTOAOOB  TO  DBIKNDANT  WITH  MOBT- 
GAOEB'S  CONSENT  ADHIB8IBLB  AS  NOTICB  TO 
ONB  CLADiZNa  UNDBB  FOBBOLOSUBB  SALB. 

In  a  smt  in  ejectment  the  plaintiif  relied 
on  a  deed  based  on  a  sale  made  at  public  out- 
cry in  pursuance  of  a  power  contained  in  a 
duly  recorded  mortgage.  The  defendant  relied 
on  an  unrecorded  deed  from  the  mortgagor, 
junior  to-  the  mortgage,  but  senior  to  pla^tilTs 
deed ;  also  upon  evidence  that  he  had  purchas- 
ed the  land  from  the  mortgagor  by  consent  of 
the  mortgagee,  to  whom  the  purchase  price  was 
paid,  and  other  parol  testimony  to  the  effect 
that  the  plaintiff  had  notice  of  the  defendant's 
title  at  the  time  of  his  purchase  at  the  public 
sale.  Held,  in  connection  with  other  testimony 
as  to  notice  to  the  plaintiff  of  the  defendant's 
unrecorded  deed,  parol  testimony  as  to  the 
transaction  between  the  defendant  and  the 
mortgagor  and  the  mortgagee,  whereby  the  land 
was  sold  by  the  mortgagor  by  consent  of  the 
mortgagee  to  the  defendant  and  the  purchase 
price  paid  to  the  mortgagee,  was  admissible. 

2.  EVIDBNOB    AS   TO    NOTIOB    OF    imBECOBDBD 
DEED. 

The  uncontradicted  evidence  was  sniBdent 
to  show  that  the  plaintiff  had  actual  notice  of 
the  defendant's  unrecorded  deed  at  tiie  time  of 
his  purchase. 

3.  DiEBGTED   ySBDTCr. 

The  evidence  demanded  a  verdict  for  the 
defendant,  and  the  judge  properly  directed  the 
verdict. 

Grror  from  Superior  CJourt,  Lowndes  Ck)an- 
ty ;  W.  E.  Thomas,  Judge. 

Ejectment  by  J.  P.  (barter  and  others 
against  J.  A.  Oopeland.  Judgment  for  defend- 
ant for  a  directed  verdict,  end  plalntlfrs  bring 
error.    Affirmed. 

B.  K.  Wilcox  and  Dan  R.  Bmce^  both  of 
Yaldosta,  for  plaintiffs  in  error. 

Whltaker  &  Dnkes,  of  Yaldosta,  for  defend- 
ant in  error. 

ATKINSON,  J.  Judgment  affirmed.  AH 
the  Justices  concur. 


iti  Ga.  App.  628) 

BLAIR  V.  RBDWINB.    (No.  10857.) 

(Court  of  Appeals  of  (Georgia,  Division  No.  2. 

Dec  10, 1919.) 

(8yUahu9  hy  ihe  Court.) 

OyEBBUUNa  or  motion  tob  nbw  tbiai*. 

There  was  evidence  to  support  the  verdict 
in  this  case,  the  charge  of  the  court  was  more 
favorable  to  the  contentions  of  the  plaintiff  in 


error  than  to  those  of  the  defendant  in  error, 
and  a  careful  consideration  of  the  spedal 
grounds  of  the  motion  for  a  new  trial  fails  t» 
disclose  any  reversible  error.  The  court,  there- 
fore, did  not  «rr  in  overruling  the  motion  for  a 
new  trial. 

Error  from  Superior  Ooort,  Douglas  Coun- 
ty; F.  A«  Irwin,  Judge. 

Action  between  T.  J.  Blair  and  B.  L.  Red- 
wine.  Judgment  for  the  latter,  motion  for 
new  trial  denied,  and  the  former  brings  er- 
ror.   Affirmed. 

W.  A.  James  and  J.  S,  James,  both  of  At- 
lanta, for  plaintm  in  error. 

J.  R.  Hutcheson,  of  Douglasville,  f6r  de- 
fendant In  error. 

SMITH,  J.  Judgment  affirmed. 


JENKINS,  P.  Jn  and  STEPHENS,  J. 
cnr. 


(24  Ga.  App.  594> 

BREWINGTON  v.  STATE.    (No.  109((i.) 

(Court  of  Appeals  of  (Georgia,  Division  No.  1. 

Dec  12,  1919.) 

(SyUahus  hy  ihe  Court) 

1.  HoiaciDE    ^=9309(2) —-NEOBSsrrr   ot   in- 
STBUcnoN  AS  to  thx  law  of  involuntabt 

UAN8LAUGHTKB    IN    THB    COMMISSION    OB    A 
LAWFUL  ACT. 

On  the  trial  of  a  father  for  the  murder  of 
his  minor  son,  where  the  evidence  shows  that 
the  homicide  was  committed  by  the  defendant 
by  shooting  the  decedent  with  a  pistol  after 
having  struck  him  upon  the  head  with  the  same 
weapon,  it  is  not  error  for  the  court  to  fail  to 
instruct  the  jury  as  to  the  law  of  involuntary 
Bumslaughter  in  the  commission  of  a  lawful  act. 
Parental  authority  to  chastise  a  irayward  ddld 
does  not  extend  to  such  a  use  of  such  a  weapon. 

2.   SUFFECIENCT   OF  BVIDBNOE. 

The  evidence  authorized  the  verdict  finding 
the  defendant  guilty  of  involuntary  manslaugh- 
ter in  the  comnussion  of  an  unlawful  act,  and 
no  error  of  law  appears  from  the  record. 

Error  from  Superior  Court,  Jasper  County; 
J.  B.  Park,  Judge. 

Brown  Brewlngton  was  convicted  of  In- 
voluntary manslaughter  in  the  commission  of 
an  unlawful  act,  and  he  brings  error.  Af- 
firmed. 

A.  S.  Thurman,  of  Monticello,  for  plaintiff 
in  error. 
Doyle  CJampbell,  SoL  Can.,  of  Mont&eallo^ 

for  the  State. 

LUKE,  J.     Judgment  aflbmed. 

BROXLES,  C.  J.,  and  BLCODWORTH,  J.^ 

concur. 


^=s>F0T  other  cases  see  same  topic  and  KEY-NUMBER  In  all  Key-Numbered  Digests  and  Indexes 
101  S.E.-48 
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SWIFT  &  00.  ▼.  DAWSON  PAPER  SHELL 

PECAN  CO. 

DAWSON  PAPER   SHELL  PECAN   CO.   T. 

SWIFT  &  CO. 

(No8.  10878,  10874.) 

(Court  of  Appeals  of  Georgia,  Diviiioii  No.  2. 

Dec.  16, 1919.) 

(8yUahu8  hy  the  Court,) 

1.  COBPOBATIONB  ^=»433(1)  —  EVIDENCE  ^=> 

352(5)— Admissibilitt  of  note  dependent 
upon  p&oof  of  auth0bit7  of  agent  bion- 
INO  rr. 
In  a  suit  upon  a  promissory  note  signed, 
''Lowery  Bros.  (Company.,  by  M.  M.  Lowery, 
Secretary  and  Treasurer,"  the  court  did  not  err 
in  admitting  the  note  in  evidence,  in  view  of 
the  proof  that  M.  M.  Lowery  was  secretary  and 
treasurer  of  Lowery  Bros.  Company;    and  the 
note,  taken  together  with  the  other  testimony 
adduced  on  the  trial,  made  out  a  prima  fade 
case  in  favor  of  the  plaintiff.    The  court  there- 
fore erred  in  granting  a  nonsuit. 

2.  COBPOBATIONB  ^=^432(8)  —  Admibbibujtt 
OF  EVIDENCE  IN  ACTION  ON  NOTE  DEPENDENT 
ON   AUTHOBITT   OF  AGENT  SIGNING  IT. 

The  evidence  having  shown  that  M.  M. 
Lowery  was  the  secretary  and  treasurer  of  the 
Lowery  Bros.  Company,  conversations  with  him 
relative  to  the  transaction  in  question,  and  let- 
ters written  by  him  relating  thereto,  were 
properly  admitted  In  evidence.  This  ruling 
disposer  of  the  first,  sacond,  third,  fourth,  and 
eighth  grounds  of  error  assigned  in  the  cross- 
bill of  exceptions. 

8.  ByIDENCB  ^5»208(29— PtJBADING  IN  ANOTH- 
ER CASS  TO  SHOW  AUTHOBITT  OF  AGENT 
SIGNING   NOTE   ADMISSIBIiE. 

The  court  did  not  err  in  admitting  in  evi- 
dence certain  portions  of  the  pleading  in  the 
case  of  Dawson  Pecan  Co.  v.  Montezuma  Co., 
19  CkL  App.  42,  90  S.  E.  984,  to  wit:  "For  fur- 
ther answer  this  defendant  says  that  the  notes 
sued  on  in  the  above-stated  case  were  never  ex- 
ecuted by  the  Dawson  Paper  Shell  Pecan  Com- 
pany, or  its  predecessors,  the  Lowery  Bros. 
Company,  nor  by  any  officer  or  agent  of  said 
defendant  company  who  was  authorized  to  exe- 
cute the  same,  and  the  same  was  not  the  act 
or  deed  of  the  said  defendant  company,  but 
was  an  ultra  vires  act  of  M.  M.  Lowery,  who 
was  at  the  date  of  said  notes  secretary  and 
treasurer  of  said  defendant  company."  Al- 
though in  a  separate  suit  from  this  one,  the 
excerpt  from  the  answer  in  that  suit  was  ad- 
missible in  evidence  as  illustrative  of  whether 
or  not  M.  M.  Lowery  was  such  an  officer  of  the 
Lowery  Bros  Company. 

4.  Exceptions  oovebsd. 

The  sixth  and  seventh  grounds  of  the  cross- 
bill of  exceptions  are  covered  by  the  ruling 
stated  in  the  first  headnote. 

Error  from  City  Court  of  Dawson;  M.  O. 
Edwards,  Judge. 


Action  by  Swift  ft  Ck>.  against  tbe  Daw- 
son Paper  Shell  Pecan  Ck)mpany.  Judgment 
granting  a  nonsuit,  and  both  parties  bring 
error.  Reversed  on  main  bill  of  ezoeptioiis, 
and  afilrmed  on  cross-bill. 

Peacock  &  Gardner,  of  Albany,  and  W.  H. 
Gurr,  of  Dawson,  for  plaintiff  in  error. 

Teomans  &  Wilkinson,  of  Daws<Hi,  for  de- 
fendant in  error. 

SMITH,  J.  [1-4]  Swift  ft  Co.  sued  the 
Dawson  Paper  Shell  Pecan  Company  on  a 
promissory  note  signed,  "Lowery  Bros.  Com- 
pany, per  M.  M,  Lowery,  Secretary  and 
Treasurer,"  alleging  that  the  Dawson  Paper 
Shell  Pecan  Company  was  a  corporation  and 
had  absorbed  Lowery  Bros.  Company,  which 
was  also  a  corporation,  and  bad  assumed  the 
indebtedness  of  Lowery  Bros.  Company.  At 
the  ccmdusion  of  the  evidence  submitted  in 
behalf  of  the  plaintiff,  the  court,  upon  mo- 
tion of  defendant's  counsel,  granted  a  n<Hi- 
suit    To  this  ruling  the  plaintiff  excepted. 

The  plaintiff  Introduced  in  evidence  the 
minutes  of  the  Lowery  Bros.  Company,  which 
showed  that  on  August  7, 1911,  M.  M.  Lowery 
was  elected  secretary  and  treasurer  of  said 
company.  The  minutes  showed  also  that 
they  were  signed  by  M.  M.  Lowery  as  secre- 
tary and  treasurer  of  the  Lowery  Bros.  Com- 
pany up  to  August  19,  1913,  the  date  of  the 
last  meeting.  It  was  also  proved  that  some 
time  during  the  year  1914  the  corporate  name 
Lowery  Bros.  Company  was  changed  to  Daw- 
son Paper  Shell  Pecan  Company,  and  that  on 
November  14, 1914,  W.  A«  Baldwin  was  elected 
secretary  and  treasurer  of  the  company.  I3ie 
following  portion  of  the  pleadings  in  the  case 
of  Dawson  Paper  Shell  Pecan  Company  v. 
Montezuma  Fertilizer  Company  (see  19  Ga. 
App.  42,  90  S.  B.  984),  which  was  a  suit  on 
several  promissory  notes  made  by  Lowery 
Bros.  Company,  per  M.  M.  Lowery,  secretary 
and  treasurer,  each  note  bearing  the  date 
May  7, 1914,  was  admitted  in  evidence: 

*'For  further  answer  this  defendant  says  that 
the  notes  sued  on  in  the  above-stated  case  were 
never  executed  by  the  Dawson  Paper  Shell  Pe- 
can Company,  or  its  predecessors,  the  Lowery 
Bros.  Company,  nor  by  any  officer  or  agent  of 
said  defendant  company  who  was  authorised 
to  execute  the  same,  and  the  same  was  not  the 
act  or  deed  of  the  said  defendant  company,  but 
was  an  ultra  yires  act  of  M.  M.  Lowery,  who 
was  at  the  date  of  said  notes  secretary  and 
treasurer  of  said  defendant  company.' 


>ff 


Thus  we  have  an  admission  by  the  defend- 
ant in  this  case  that  M.  M.  Lowery  was  cm 
May  7,  1914.  the  secretary  and  treasurer  of 
the  Lowery  Bros.  Company.  It  will  De  re- 
called In  this  connection  that  the  note  sued 
upon  in  the  instant  case  is  dated  May  21, 
1914.  There  Is  nothing  in  the  record  to  in- 
dicate that  any  one  was  elected  to  succeed  M. 
M.  Lowery  during  the  Interval  between  May 


As^For  other  cases  see  same  topic  and  KBT-NUMBBR  in  all  Key-Numbsred  DigaBts  and  Indexes 
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7,  1914,  and  May  21,  1914.  J.  S.  Lowery, 
president  of  the  Lowery  Bros.  Company, 
testified  as  follows: 

"Up  until  the  formation  of  Dawson  Paper 
Shell  Pecan  Company,  Lowery  Bros.  Company 
continued  to  exist,  and  I  was  president  and 
M.  M.  Lowery  was  secretary  and  treasurer. 
*  *  *  As  long  as  the  office  remained  in 
Americus,  M.  M.  Lowery  was  supposed  to  hold 
the  office  of  secretary  and  treasurer.  *  •  * 
After  the  office  was  removed,  the  business  of 
Lowery  Bros.  Company  was  turned  over  to  me, 
and  when  any  mail  came  to  Lowery  Bros.  Com- 
pany at  Dawson,  Ga.,  I  received  it.  While  the 
office  was  in  Americus,  the  company's  mail 
went  to  Americus.  M.  Bi.  Lowery  purchased 
fertilizer  for  Lowery  Bros.  Company  during 
the  year  1914;  he  purchased  all  the  fertilizer 
used  by  the  company  that  year." 

On  cross-examination  this  witness  testified: 

'*I  was  president  of  the  company  and  knew 
that  he  (M.  M.  Lowery)  was  buying  the  guano. 
G.  T.  Lowery  was  director  of  the  company  at 
the  time  it  was  bought  *  *  *  M.  M.  Low- 
ery, as  well  as  C.  T.  Lowery  and  myself,  were 
looking  after  the  business  of  Lowery  Bros. 
Company." 

L  J.  EalmoD  testified  that  he  represented 
Swift  &  Co.  during  the  year  1914,  and  that 
he  sold  to  Lowery  Bros.  Company  the  fertil- 
izer, for  which  the  note  sued  upon  was  ex- 
ecuted; that  the  transaction  was  had  with 
B(L  M.  Lowery,  who  told  him  that  he  (Lowery) 
was  secretary  and  treasurer  of  the  Lowery 
Bros.  Company  and  had  authority  to  buy 
^ano  for  that  company;  that  an  applica- 
tion for  the  purchase  of  the  fertilizer  in  ques- 
tion was  filled  out  and  signed  by  him,  as  the 
representative  of  Swift  ft  Co.,  and  by  M.  M. 
Lowery,  as  secretary  and  treasurer  of  the 
Lowery  Bros.  Company;  that  he  did  not 
know  what  farms  the  Lowery  Bros.  Company 
owned,  or  where  they  were  located ;  but  that 
he  ordered  the  guano  shipped  to  the  point 
where  M.  M.  Lowery  directed  it  to  be  sent 
This  witness  further  testified  that  M.  M. 
liOwery  signed  the  note  sued  upon.  The 
plaintiff  also  Introduced  in  evidence  a  letter, 
signed  Lowery  Bros.  Company,  per  M.  M. 
Lowery,  secretary  and  treasurer,  urging 
plaintiffs  to  ship  the  fertilizer  in  question, 
explaining  that  Lowery  Bros.  Company  was 
thoroughly  solvent  and  that  he  had  authority 
to  buy  fertilizer  for  them. 

This  evidence  shows  that  VL  M.  Lowery 
had  been  secretary  and  treasurer  of  Lowery 
Bros.  Company  from  1911  to  some  date  in 
1914,  and  that  he  was  authorized  to  and  did 


purchase  all  the  guano  that  the  company 
used  in  1914,  the  year  when  the  fertilizer  in 
question  was  bought  Having  authority  to 
purchase  the  fertilizer  for  the  company,  it 
will  be  presumed  that  he  had  authority  to 
execute  in  behalf  of  the  company  a  note  for 
the  payment  of  the  purchase  price.  , 

"The  agenfs  authority  will  be  construed  to 
include  all  necessary  and  usual  means  for  ef- 
fectually executing  it"  Civ.  Code  (1910)  | 
8595. 

There  is  a  legal  presumption,  where,  of 
course,  the  contrary  does  not  appear,  that 
one  holding  the  office  of  secretary  and  treas- 
urer of  a  corporation  is  a  proper  officer  to 
sign  for  the  corporation;'  and  the  onus  is 
upon  the  corporation  to  show  the  contrary. 
Phillips  V.  Hudson,  9  Ga.  App.  779,  72  S.  E. 
178;  Dawson  Pecan  Co.  y.  Montezuma  Co., 
supra.  In  the  Phillips  Case,  supra,  the  court 
used  the  following  language:  "Prima  fade, 
the  treasurer  was  a  proper  officer  to  sign  for 
the  corporation." 

The  evidence  showing  beyond  question  that 
M.  M.  Lowery  was  secretary  and  treasurer 
of  the  Lowery  Bros.  Company  only  a  few 
days  prior  to  the  date  when  he  signed  the 
note  sued  upon,  and  that  he  had  authority  to 
purchase  fertilizer  for  the  company  during 
the  year  1914,  the  plaintiff,  never  having  been 
notified  to  the  contrary,  had  a  right  to  pre- 
sume that  Lowery's  authority  to  purchase 
fertilizer  in  behalf  of  the  Lowery  Bros.  Com- 
pany continued,  and  was  such  at  the  time  of 
the  purchase  in  question.  In  the  case  of 
Burch  V.  Americus  Grocery  Co.,  125  Ga.  153, 
155,  53  S.  E.  1098»  1009,  it  was  said  that  net 
only  "all  persons  who  have  dealt  with  such 
agent,"  but  such  as  *'have  known  of  the 
agency  and  are  apt  to  deal  with  him,  have  a 
right  to  presume"  a  continuance  of  his  office 
and  authority.  See,  also,  Bazamove  ▼.  Small, 
9  Ga.  App.  29,  70  S.  B.  261  (2). 

We  think  that  the  trial  Judge  erred  in  rul- 
ing as  he  did,  since  It  Is  well  settled  that  if, 
under  the  most  favorable  construction  of  the 
evidence,  the  plaintiff  would  have  been  en- 
titled to  recover,  then  it  was  error  to  grant  a 
nonsuit. 

This  opinion  deals  only  with  the  questions 
presented  by  the  main  bill  of  exceptions,  as 
we  think  the  headnotes  sufficiently  pass  upon 
the  questions  raised  by  the  cross-bill. 

Judgment  reversed  on  the  main  bill  of  ex- 
ceptions ;  affirmed  on  the  cross-bill. 

JENKINS,  P.  J.,  and  STEPHENS,  J.,, 
concur. 
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STAl<n>ARD  PHARMAOT  v.  COMMERCIAL 
SECUBITY  CO.     (No,  10485.) 

(Court  of  Appeals  of  Georgia,  DiTision  No.  2. 

Dec  23,  1919.) 

(ByUalMU  hff  ih€  Oonri.) 

Bills  and  notbs  ^s»837— Evidence  that 
pi^intift  was  not  bona  iids  pubcfiabbb 

OF  NOn:  8UKD  ON. 

In  a  suit  upon  promissory  notes  by  a  trans- 
feree of  the  notes,  where  the  defendant  admit- 
ted a  prima  facie  case  and  assumed  the  burden 
of  proving  as  its  defense  that  the  plaintiff  pur- 
chased the  notes  with  notice  of  an  Infirmity 
therein,  the  trial  Judge  did  not  err  in  directing 
a  verdict  for  the  plaintiff  upon  the  failure  of 
the  evidence  to  disdose  any  fact  or  circum- 
stance within  the  knowledge  of  the  plaintiff, 
prior  to  the  purdiase  of  the  notes,  which  would 
put  a  prudent  man  on  his  guard  as  to  any  de- 
fense which  the  defendant  might  have  had 
against  the  payee  of  the  note. 

Error  from  City  Court  of  Waynesboro;  W. 
H.  Davis,  Judge. 

Action  by  the  Commercial  Security  Com- 
pany against  the  Standard  Pharmacy.  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror.   Affirmed. 

Brinson  ft  Hatcher,  of  Waynesboro»  for 
plaintiff  in  error. 

Moore  &  Pomeroy  and  (3harles  BL  Cotterill* 
all  of  Atlanta,  and  F.  S.  Bumety,  of  Waynes- 
boro, for  defendant  in  error. 

STEPHENS,  J.    Judgment  affirmed. 

JENKINS,  P.  J.,  and  SMITH,  J.,  concur. 


<24  Qa.  App.  547) 

BATNES  V.  STATE.    (No.  10063.) 

(Court  of  Appeals  of  Georgia,  Division  Na  1. 

Dec  9,  1919.) 

(Syttabus  hy  the  Court,) 

DlNIAXi  OT  NEW  TBIAI.. 

The  motion  for  a  new  trial  contained  only 
ihe  usual  general  grounds;  the  verdict  was 
amply  authorized  by  the  evidence;  and  the 
court  did  not  err  in  declining  to  grant  a  new 
trial. 

EhTor  from  Superior  Court,  Jasper  County; 
J.  B.  Park,  Judge. 

Proceedings  between  Bob  Baynes  and  the 
State.  A  decision  adverse  to  Baynes  was 
rendered,  and  he  brings  error.    Affirmed. 

A.  S.  Tburman,  of  Monticello,  for  plaintiff 
in  error. 

Doyle  Campbell,  SoL  Cen.,  of  Monticello, 
for  the  State. 

BROTLES,  C  J.    Judgment  affirmed. 

LUKE  and  BLOODWORTH,  JJ.,  concur. 


(24  Ga.  App.  5Sa> 
MORROW  V.  STATE.    (No.  10908.) 

(Court  of  Appeals  of  Georgia,  Diviiioii  No.  1. 

Dec.  9, 1919.) 

(Syttdbu9  by  the  Court,) 

1.  Cbiminai.  ulw  ^s»1092(18>— Mattkbs  kk- 
vibwabub  on  thb  bux  of  szgkptionb. 

Where  several  rulings  are  eomplained  of  in 
a  bill  of  exceptions  in  a  criminal  case,  and 
where  no  exceptions  pendente  lite  were  filed,  the 
reviewing  court  can  consider  only  those  mlings 
that  were  made  within  20  days  of  the  tendering 
of  the  bill  of  exceptions.  Begoponlas  v.  State, 
lis  Ga.  232,  41  S.  fi.  019  a).  Under  this  ml- 
ing,  the  assignment  of  error  in  the  bin  of  ex- 
ceptions upon  the  overruling  of  the  defendant's 
plea  in  abatement  cannot  be  considered. 

OF 


2.  OBZiaNAZ.   LAW 

EBBOB    NOT    ABQUBD    IN    BBDOP 
ABANDONBD. 

The  other  assignments  of  error  not  having 
ben  argued  in  the  brief  of  counsel  for  the  plain- 
tiff in  error  are  treated  as  abandoned. 

Brror  from  Superior  Court,  Gordon  Cocm- 
ty;   M.  C.  Tarver,  Judge. 

Proceedings  between  the  State  and  Ben 
Morrow,  and  tcom  the  Judgment  Morrow 
brings  error.    AfSrmed. 

M.  B.  Eubanks,  of  R<»ne,  for  plaintiff  in 
error. 
J.  M.  Lang,  SoL  Gen^  of  Calhoun,  tot  the 

State. 

BROYLES,  C  J*    Judgment  afDnned. 
LUKS  and  BLOODWORTH,  JJ^  concur. 


(24  Ga.  App.  58$) 

HARD7  V.  STATE.   (No.  10060.) 

(Conrt  of  Appeals  of  Georgia,  Divisloin  Na.  1. 

Dec.  U,  1919.) 

f8yUahu9  hy  the  Court.) 

SUFFICIBNCfT  OF  BTIDENOE. 

The  evidence  authorized  the  conviction  of 
the  defendant,  and  the  court  did  not  err  in  over- 
ruling the  motion  for  a  new  triaL 

Brror  from  Superior  Court,  Spalding  Coon* 
ty;  W.  B.  H.  Searcy,  Jr.,  Judges 

Charlie  Hardy  was  convicted  of  an  offense, 
and  he  brings  error.    Affirmed. 

C  L.  Redman,  of  Jackson,  for  piJiinHtr  tn 
error, 
B.  M.  Owen,  SoL  Gen.,  of  Zebulon,  for  tlie 

State. 

LUKE,  J.    Judgment  affirmed. 

BROYLBS,  C.  J.,  and  BLOODWORTH,  J, 

concur. 


^=9Fcr  other  caset*  Bee  eame  topic  and  KET-NUMBER  In  all  Kej-Numbered  Digeeta  and  Indexes 


«ft.) 


<24  Oa.  App.  588) 

OABHON  Y.  STATE.    (No.  10986.) 

<Ooart  of  Appeals  of  Georsifti  DivUdon  No.  1« 

Dec.  11,  1919.) 


(SyllabuM  bf  ihe  Cottri.) 

1.  CBuaNAi.  LAW  ^=9668,  918(1)— Refusal  of 

BECOND  8TATE1CSNT  BT  ▲CCUSBD  HOT  OBOTTITD 
FOB  NSW  TBIAL. 

"Since  the  law  does  not  sive  to  the  aocuaed 
in  a  criminal  caae  any  right  to  make  a  leoond 
statement  to  the  court  and  jury,  a  refoaal  to 
allow  such  privilege  is  not  cause  for  a  new 
trial,  even  where  the  state,  after  the  accused 
made  his  statement,  introduced  additional  evi- 
dence strengthening  its  case.**  Ejloz  V.  State, 
112  Ga.  373,  37  &  E.  416 ;  Sharp  v.  Suta,  111 
6a.  176,  36  S.  E.  633  (1) ;  Jones  v.  Sitate,  12 
Ga.  App.  133,  76  S.  E.  1070  (2). 

2.  Ghaboe  of  jubt. 

The  charge  of  the  courts  when  read  in  its 
entirety,  was  full  and  fair. 

3«   SUFFldEHOT   OF    BVIDEITCB. 

The  evidence  in  this  case  was  suffident  to 
authorize  the  verdict  of  guilty. 

Error  from  Superior  Court,  Flpyd  County ; 
Moses  Wright,  Judge. 

* 

Cfharlie  Garmon  was  convicted  of  ofTense, 
and  he  brings  error.    Affirmed. 

W.  B.  Biebane,  of  Borne,  for  plaintiil  in  er- 
ror. 

C.  H.  Porter,  Sol.  Gen.,  of  Bome,  for  the 
State. 

LUKB,  J.     Judgment  affirmed. 

BBOTLES,  a  J.,  and  BLOODWOBTH,  J., 
fDoncnr. 
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Walker  D.  Hines,  Director  General,  was  sub- 
stituted as  defendant  by  amendment  From 
a  judgment  denying  a  new  trial,  defendant 
brings  error.    Affirmed. 

TVe,  Peeples  &  Tye,  of  Atlanta,  and  Mad- 
doz,  McCamy  ft  Shumate,  of  Dalton,  for 
plaintiil  in  error. 

Atkinson  ft  Bom,  of  Atlanta,  and  F.  E. 
McCutchen,  of  Dalton,  for  defendant  in  error. 


I/UKE,  J.  Suit  waa  Instituted  by  Green, 
alleging  that,  wblle  employed  as  a  fireman 
on  a  looomotive  engine,  tbe  engineer  in 
charge  thereof,  by  his  unskilled  manage- 
ment of  the  locomotlTe,  and  by  reason  of  his 
Incompetency  and  negligence  in  applying  the 
brakes  to  the  engine  and  train  that  the  loco- 
motive was  drawing,  caused  the  brakes  to  the 
engine  to  stick  and  the  engine  and  train  to 
stop  in  a  tunhel;  and  that,  as  a  result  of  such 
negligence  and  Incompetency,  before  the 
plaintiff  could  escape  from  the  position  in 
which  he  was  placed,  the  smoke  and  gases 
issuing  from  the  engine  asphyxiated  and 
seriously  injured  him.  The  jury  found  a 
verdict  in  favor  of  tile  plaintiff,  and  the  judg- 
ment overruling  the  defendant's  motion  for 
a  new  trial  is  here  for  review. 

1.  The  complaint  is  made  that  the  court 
erred  In  permitting  the  plaintiff  to  prove  the 
kind  of  coal  that  was  used.  We  do  not 
agree  that  this  was  error.  The  testimony 
of  itself  serves  to  illustrate  the  issue  and 
throws  U^t  on  the  transactioo. 

2.  The  plaintiff  was  permitted,  over  objec- 
tion of  defendant,  to  show  that  the  engi- 
neer, who  was  alleged  to  be  unskilled  and  In- 
competent, had  on  the  same  day  so  applied 
the  brakes  as  to  cause  them  to  stick  and  stop 
the  train  at  another  point  We  see  no  error 
here  in  the  light  of  the  petition.  Such  testi- 
mony would  throw  light  on  the  allegation  of 
unskillfulness,  incompetency,  etc.,  in  view 
of  the  testimony  for  the  defendant  by  the  en- 
gineer and  the  airbrake  expert  to  the  ef- 
fect that  it  was  impossible  to  cause  the 
brakes  to  stick,  as  pleaded  by  the  plaintiff. 
There  is  no  such  proof  of  collateral  or  inde- 
pendent acts  of  negligence  as  that  passed  up- 
on the  case  of  Western  ft  Atlantic  B.  Go.  r. 
State,  28  Ga.  App.  225,  07  S.  E.  878. 

3.  From  a  reading  of  the  entire  charge 
of  the  court,  it  appears  that  the  complaint 
in  ground  3  of  the  motion  for  a  new  trial  is 
without  merit  It  is  only  necessary  that  the 
diarge  of  the  court  shall  cover  substantially 
the  issues  made  by  the  pleadings  and  the 
evidence.  WhUe  the  federal  Ehnployers'  Lia- 
bility Act  (Act  April  22, 1908,  c.  149,  35  Stat 
65  [U.  S.  Comp.  St  §{  8657-8665]),  may  not 
have  been  literally  read  to  the  jury,  it  was 
given  substantially  and  in  such  a  maimer  as 
not  to  confuse  or  mislead. 

•m  ft  Atlantic  Bailroad  Company,  in  which  |     4.  There  is  no  merit  in  the  fourth  and  fifth 

^- . «, 

4t=9For  other  cates  s«e  same  topic  and  KST-NUMBER  In  all  Key-Numbered  Dls«Bts  and  Indexes 


<24  Ga.  App.  675) 

HINES,  Director  General,  v.  OBBSN. 
(No.  10655.) 

(Court  of  Appeals  of  Geor^a,  Division  No.  1. 

Dec  10, 1019.) 

(SyUiibui  hy  ihe  Court,) 

Apfbai.  and  kbbob  «s»1064(4)— Mastbb  and 
SEEVAITT    ^s»272— Tbxal    ^s»241— Adicissi- 

BIUTT  OF  EVIDENd  ON  IS6UB  OF  NSGU- 
OSNOB  OF  FELLOW  BEBVANT;  CHABQE  AS  TO 
FXDBSAL  BUPLOYEBS'  LlABlLITT  AOT. 

The  coart  did  not  err  in  overruling  para- 
graph 5  of  the  defendant's  demurrer,  nor  in 
admittmg  testimony  complained  of,  nor  in  charg- 
ing the  jury.  The  evidence  autiiorised  the  ver^ 
diet,  which  lias  the  approval  of  the  teial  judge, 
and  it  was  not  error  to  overrule  the  motion  for 
a  new  triaL 

Error    from    Superior    Ck)urt,    Whitfield 
County;   M.  C.  Tarver,  Judge. 

Action  by  G.  W.  Green  against  the  West- 
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grounds  of  the  motion  for  a  new  trial.  If  a 
more  specific  Instruction  was  desired,  a  prop- 
er request  should  have  been  made.  The  con- 
tentions of  the  parties  were  given  In  such 
manner  as  not  to  confuse  or  mislead  the  jury. 

5.  The  sixth  ground  Is  to  the  effect  that 
the  court  referred  to  the  defendant  as  "de- 
fendant company/*  The  suit  was  originally 
brought  against  Western  &  Atlantic  Railroad 
Company,  and  the  name  of  the  Director  Gen- 
eral substituted  by  amendment  We  cannot 
agree  that  the  court's  reference  at  one  or 
more  times  to  the  defendant  as  "defendant 
company"  worked  such  Injury  or  harm  to  the 
defendant  as  to  require  a  new  trlaL 

6.  The  assignments  of  error  In  the  seventh, 
eighth,  and  ninth  grounds  of  the  motion  for 
a  new  trial,  in  view  of  the  pleadings,  evi- 
dence, and  the  charge  as  a  whole,  are  free 
from  harmful  error. 

The  evidence  almost  demanded,  if  it  did 
not  demand,  a  finding  in  favor  of  the  plaintiff 
for  some  amount  of  damages.  The  trial  of 
the  case  was  free  from  any  error  that  could 
have  possibly  affected  the  verdict  For  no 
reason  assigned  did  the  court  err  in  over^ 
ruling  the  motion  for  a  new  trial. 

Judgment  affirmed. 

BROYLES,  C.  J.,  and  BU)0DWORTH,  J., 
concur. 


(24  Ga.  App.  696) 

HENSLET  V.  WATKINS.    (No.  10885.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

Dec  16, 1910.) 

(ByUdbus  Iv  the  Court./ 

Bbokbbb  ^=»41— Cladc  fob  compensation 
bustainid  by  evidence. 
Watkins  sued  Hensley  on  a  promissory  note 
for  $150,  which  by  its  terms  was  conditioned 
upon  the'  consummation  of  a  sale  by  Watkins 
for  Hensley  to  Scott  of  certain  lands  belonging 
to  Hensley  for  the  sum  of  $450.  The  defend- 
ant pleaded  failure  of  consideration,  in  that  the 
■ale  referred  to  had  not  been  effected  by  the 
plaintiff.  He  sought  to  establish  by  parol  the 
existence  of  a  disputed  contemporaneous  writ- 
ten agreement,  whereby  it  had  been  agreed  that 
the  sale  was  required  to  be  effected  not  later 
tBan  the  month  of  June,  1909 ;  whereas,  the  de- 
fendant contended  that  in  point  of  fact  a  sale 
of  the  land  was  not  effected  until  after  the  ex- 
piration of  that  time,  and  then  to  a  different 
party,  and  without  the  aid  or  assistance  of  the 
plaintiff.  The  evidence  of  the  defendant  him- 
self showed,  however,  that  when  the  note  sued 
on  was  signed  the  plaintiff  delivered  to  the  de- 
fendant a  $500  bond  of  the  Cartecay  Iron  Com- 
pany, with  the  understanding  that  "it  was  to 
make  the  Scott  purchase  go  through.**  The  de- 
fendant admits  that  he  continued  to  hold  the 
bond  and  to  collect  the  interest  thereon  until 
he  had  recdved  the  entire  purchase  price  of  the 
land,  $50  of  wiilch  had  been  paid  by  Scott, 


through  Watkins,  and  accepted  by  the  defend- 
ant subsequent  to  1909,  and  the  remaining  $400 
was  later  paid  to  the  defendant  by  Scott  him- 
self, after  which  the  defendant  turned  over  the 
$500  bond  to  Scott.  The  defendant  admitted 
that  he  had  thus  received  from  Scott  the  en- 
tire purchase  price  of  the  land,  together  with 
the  equivalent  of  interest  thereon,  by  reason 
of  the  interest  collected  by  him  on  the  $500 
bond  belonging  to  the  plaintiff.  The  deed,  when 
finally  executed,  was  made,  with  the  approval 
of  Scott,  to  a  new  and  different  person.  The 
trial  judge  directed  a  verdict  in  favor  of  the 
plaintiff.  HMi  irrespective  of  the  disputed  Is- 
sues of  fact  raised  by  the  evidence  in  reference 
to  the  existence  of  the  contemporaneous  writ- 
ten agreement,  and  upon  the  question  as  to 
whether  or  not  the  defendant  had  called  off  the 
deal  with  the  plaintiff  prior  to  the  actual  sale, 
under  the  admitted  facts  above  set  forth  as  tx> 
the  defendant's  subsequent  conduct,  he  could 
not  be  allowed  to  dispute  the  claim  as  made, 
and  the  trial  judge  did  not  err  in  directing  a 
verdict  for  the  plaintiff. 

Error  from  Superior  Conrt,  Gilmer  Coon> 
ty ;  N.  A.  Morris,  Judge. 

Action  by  E.  W.  Watkins,  Jr.,  against  B.  I^ 
Hensley.  Judgment  for  plaintiff  on  a  di- 
rected verdict,  and  defendant  brings  error. 
Affirmed. 

Geo.  F.  Gober,  of  Atlanta,  and  Herbert 
Clay,  of  Marietta,  for  plaintiff  In  error. 

A.  H.  Burtz,  of  Ellijay,  and  D.  W.  Blair, 
of  Marietta,  for  defendant  in  error. 

JENKINS,  P.  J.    Judgment  affirmed. 

STEPHENS  and  SMITH^  JJ.,  concur. 


(24  Ga.  App.  wry 

HOI/r  v.  GEORGIA  RT.  &  POWER  OO. 

(No.  10610.) 

(Court  of  Appeals  of  Geor^a,  Division  No.  % 

Dec  16,  1919.) 

(8yttdbu9  hy  the  Oowri.) 

1.  TBIAI*  ^=>2550[4)— iNSTRtTCTIOlf  ON  LOBS 
OF  EABNINO  CAPACITT  NECESSABT  REQABD- 
LBSS    or   BEQUEST. 

Lost  earning  capacity  being  an  entirely 
separate  and  distinct  item  of  damage  from  pain 
and  suffering,  and  it  being  the  duty  of  the 
trial  judge  to  submit  to  the  jury  all  of  the 
substantial  issues  made  by  the  pleadings  and 
the  evidence,  it  follows  that,  where  in  a  salt 
for  personal  injuries  a  claim  for  futare  im- 
paired earning  capacity  was  one  of  the  sub- 
stantial issues  made  by  the  pleadings  and  the 
evidence,  the  law  relative  thereto  should  have 
been  ^ven  in  charge  to  the  Jury  without  spe- 
cial request  therefor. 

2.  Damages  ^=5>216(8)  —  Issttb  as  to  lost 
babnino  oapacitt  baised   bt  pleadiiros 

ANn  PBOOF. 

Where,  in  such  a  case,  the  petition  sets  sot 
petitioner's  injuries  and  alleges  "that  he  now 


^s»For  other  cases  see  same  topic  and  KlfiT-NUMBER  in  all  Key-Numbered  Disests  and  Indexas 
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suffers  from    the  same,   and   will   continue  to  [     "It  is  averred  that  defendant  had  negligently 


suffer  from  the  same  as  long  as  he  lives, 
*  *  *  [and]  that  on  account  of  said  injuries 
he  has  lost  entirely  his  earnings  since  the  date 
of  said  injury,  and  that  his  earning  capacity 
is  destroyed,"  and  where  the  evidence  shows 
such  physical  injuries  to  the  plaintiff,  from 
which  a  jury  may  reasonably  infer  that  the 
plaintiff  has  been  permanently  or  totally  dis- 
abled, and  will  continue  so  for  any  period  of 
time  in  the  future^  the  issue  as  to  lost  earning 
capacity,  both  partial  and  total,  Is  presented, 

ISrror  from  Superior  Court,  Fulton  Coun- 
ty; Geo.  Jm  Bell,  Judge. 

Action  by  J.  H.  Holt  against  the  Georgia 
Railway  &  Power  Company.  Judgment  for 
defendant,  and  plaintiff  brings  error.  Be- 
▼ersed. 

McClelland  &  McClelland,  B.  R  Arnold, 
and  Roy  S.  Drennan,  all  of  Atlanta,  for  plain- 
tiff in  error. 

Colquitt  &  Conyers^  of  Atlanta,  for  defend- 
ant in  error. 

STEPHBNS,  J.    Judgment  reyeraed. 

JBNKINS,  P.  J.,  and  SMITH,  J.,  ooncor. 


<24  Ga.  App.  524) 

W.  A.  DAT  &  CO.  V.  GRAYBILU 
(No.  10291.) 

{Court  of  Appeals  of  Georgia,  Diviaioii  No.  1. 

Dec  9,  1919.) 

(8yUabu9  by  the  OourU) 

BfASTEB  AlfD  BEBTANT  ^=»261(4)  »  InSTTTFI- 
CIBNOT  OF  PETinOK  IK  ACTION  FOB  PKB80N- 
Ali  INJT7BT  BT  PATENT  DBFECT. 

The  petition  in  this  case  does  not  set  forth 
a  cause  of  action,  and  the  court  erred  in  over- 
ruling the  general  demurrer. 

Error  from  Superior  Court,  Fulton  Coun- 
ty; J.  T.  Pendleton,  Judge. 

Action  by  Mrs.  Estelle  GraybiU  against 
W.  A.  Day  &  Co.  General  demurrer  to  peti- 
tion overruled,  and  defendant  brings  error. 
Beversed. 

W.  O.  Wilaon,  of  Atlanta,  for  plaintiff  in 
^rror. 

Westmoreland,  Anderson  &  Smith,  of  At- 
lanta, for  defendant  in  error. 

BLOODWOBTH,  J.  Mrs.  EsteUe  Gray- 
biU sued  W.  A.  Day  ft  Co.  for  damages  re- 
sulting from  a  fall  as  she  descended  a  pair 
of  steps  In  the  building  where  she  worked 
for  the  defendant.  A  general  demurrer  to 
the  petition  was  overruled,  and  the  defend- 
ant accepted.  The  eighth  paragraph  of  the 
petition  is  as  follows: 


allowed  the  tread  of  the  bottom  step  to  become 
loose  and  insecure,  which  was  unknown  to  the 
plaintiff,  nor  had  she  equal  means  with  the 
master  for  ascertaining  this  fact,  nor  had  she 
been  warned  of  this  defective  condition  of  said 
steps,  and  that  when  she  stepped  on  the  same 
the  board  turned  under  her  foot  and  threw  her 
as  alleged;  that  defendant  was  negligent  in 
allowing  the  steps  to  get  out  of  repair,  making 
it  unsafe  for  employes  to  use  the  same,  and 
negligent  in  not  inspecting  same  and  warning 
plaintiff  of  the  defective  condition  of  the  said 
steps,  which  could  have  easily  beto  ascertained 
by  inspecting  same ;  negligent  in  not  having  it 
repaired  and  placed  in  good  order  so  that  it 
could  be  used  for  the  purpose  and  intent,  espe- 
cially when  defendant  knew  that  plaintifF  and 
other  employ^  were  daily  and  constantly  using 
said  steps  when  working  in  and  about  the 
store." 

Further  than  is  stated  in  this  paragraph 
there  is  no  allegation  of  knowledge  of  the 
master  of  the  condition  of  the  steps.  While 
the  plaintiff  alleges  in  this  paragraph  that' 
she  did  not  have  equal  means  with  the  mas- 
ter of  ascertaining  the  defective  condition 
of  the  steps,  the  allegations  in  the  latter 
part  of  the  same  paragraph  show  that  she 
was  "daily  and  constantly  using  said  steps 
when  working  in  and  about  the  store." 
The  allegations  in  the  petition  must  be  con- 
strued most  strongly  against  the  pleader, 
and  so  construing  them,  the  latter  part  of 
the  parairraph  quoted  above  shows  that  the 
plaintiff  had  at  least  equal  means  with  the 
master  of  knowing  the  defective  condition 
of  the  steps.  If  the  servant  "had  equal 
means  with  the  master  of  discovering  the 
danger,  any  Injury  resulting  to  him  would 
be  the  result  of  his  own  fault."  McDonnell 
V.  Central  Hallway  Co.,  118  Ga.  86,  89,  44 
S.  E.  840,  842.  "If  both  the  plaintiff  and 
the  defendant  had  equal  opportunities  of 
discovering  this  patent  defect  in  the  appli- 
ance on  the  day  the  accident  occurred,  then 
the  defendant  would  not  be  liable  for  an  in- 
Jury  resulting  therefrom."  Stewart  v.  Sea- 
board Air  Line  Hallway,  115  Ga.  628,  41  S. 
E.  d82.  In  the  case  of  Ludd  v.  Wilkins,  118 
Ga.  525,  526»  45  S.  E.  429,  the  Injury  to  the 
plaintiff's  husband  was  alleged  to  have  been 
caused  by  the  slipping  of  a  plank.  In  the 
opinion  it  is  said: 

"Let  it  be  conceded  that  it  was  negligence  on 
the  part  of  defendant  not  to  have  had  the  plank 
fastened  in  some  way.  It  is  apparent  from  the 
testimony  that  the  plaintiff's  husband  had  equal 
means  with  the  defendant  of  knowing  that  the 
plank  was  not  fastened,  and  by  the  exercise  of 
ordinary  care  could  have  discovered  this  fact. 
*  *  *  Upon  one  who  brings  a  suit  against  a 
master  for  injuries  to  a  servant  it  is  incum- 
bent to  show  not  only  negligence  on  the  part 
of  the  master  but  due  care  on  the  part  of  the 
servant;  and  it  must  appear  that  the  servant 
injured  did  not  know  and  had  not  equal  means 
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of  knowing  all  that  which  is  charged  as  negli- 
gence to  the  master,  and  by  the  exercise  of  or- 
dinary care  could  not  have  known  thereof. 
Civil  Code,  §  2612  [now  3131] ;  Daniel  v.  For- 
syth, 106  Ga.  568  [32  S.  E.  621],  and  cases  cit- 
ed; Winship  Co.  v.  Burger,  110  Ga.  296  [35 
S.  E.  120] ;  De  Lay  v.  Railway  Company,  115 
Ga.  034  [42  S.  E.  218]." 

From  the  above  It  is  apparent  that  the 
petition  in  this  case  t&ilB  to  set  forth  a 
cause  of  action  against  the  defendant,  and 
the  court  erred  in  oyermling  the  demurrer 
to  the  petition.  See  Taylor  y.  Virginia- 
Carolina  Chemical  Co.,  4  Ga.  App.  705,  62 
S.  E.  470;  Williams  ▼.  Atlantic  Coast  Une 
Railroad  Co.,  IS  Ga.  App.  120,  89  &  E.  158, 
and  cases  cited. 

Judgment  reversed. 

BROYLES,  a  J.,  and  LUKE,  J.,  concur. 


(24  Oa.  App.  596) 

CENTRAL  BLDG.  CO.   et  al.  v.  GEORGIA 
RY.  &  POWER  CO.    (No.  10401.) 

(Court  of  Appeals  of  Georgia,  Division  No.  2. 

Dec.  16,   1919.) 

(St/UahuB  hy  the  Court.) 
OoxTBTS  ^=»1 89(15)  —Stricken  pleas  not  bb- 

FOBE    COURT  >  ON    A    SBTRIAI.   AFTER    6BTTINO 
A8n»  DSTAULT  JUDGMENT. 

The  €korgia  Railway  &  Power  Company 
brought  suit  on  a  promissory  note  for  9200  in 
the  municipal  court  of  Atlanta  against  the 
Central  Bidding  Company,  Incorporated,  the 
Carlton  Supply  Company,  Incorporated,  and 
the  Carlton  Supply  Company,  not  incorporated, 
but  as  a  partnership  composed  of  John  A. 
Carlton  and  Thad  Adams.  The  suit  was  also 
against  J.  O.  Oglesby,  Jr.,  indorser,  who  was 
the  payee  in  the  original  note.  All  the  defend- 
ants ^ed  their  answers,  and  in  addition  the 
Carlton  Supply  Company,  a  corporation,  the 
Carlton  Supply  Company,  a  partnership,  and 
the  copartners  above  named  entered  a  special 
plea  to  the  jurisdiction,  alleging  that  none  of 
them  were  residents  of  Fulton  county,  but 
that  they  were  all  residents  of  Colquitt  county, 
Ga.  These  last-named  defendants  also  demur- 
red upon  the  ground  that  the  petition  did  not 
allege  that  the  copartners  were  residents  of 
Fulton  county,  Ga.,  and  also  entered  a  motion 
to  dismiss,  setting  up  their  nonresidence,  and 
that  service  had  not  been  perfected  in  accord- 
ance with  law.  When  the  case  came  on  for 
trial  before  his  honor  J.  B.  Ridley,  one  of  the 
judges  of  the  municipal  court,  there  was  no 
appearance  on  the  part  of  the  defendants  who 
had  filed  the  special  plea,  the  demurrer  and 
the  motion  to  dismiss,  and  on  motion  of  coun- 
sel for  the  plaintiff  the  plea,  the  demurrer,  and 
the  motion  to  dismiss  were  stricken,  and  orders 
taken  accordingly.  A  verdict  and  judgment 
were  also  rendered  on  the  note  for  the  plain- 


tiff against  all  the  defendants  as  sued  for. 
Subsequently  an  order  was  passed  setting  aside 
the  verdict  and  judgment  but  the  record  does 
not  disclose  that  the  orders  striking  the  spedal 
plea,  the  demurrer,  and  the  motion  to  dismiss 
were  ever  vacated.  When  the  case  again 
came  on  for  trial  before  his  honor,  L.  Z.  Ros- 
ser,  Jr.,  another  judge  of  the  munidpal  court, 
there  was  again  no  appearance  for  any  of  the 
defendants,  and  upon  proof  being  made  Terdict 
and  judgment  were  rendered  against  all  tho 
defendants  as  sued  for.  The  defendants  who 
filed  the  special  plea  to  the  jurisdiction,  tho 
motion  to  dismiss,  and  the  demurrer  applied  for 
a  certiorari  upon  the  ground  that  the  last 
verdict  and  judgment  were  rendered  without 
any  disposition  being  made  of  the  special  plea, 
the  motion  to  dismiss,  and  the  demurrer,  and 
upon  the  further  ground  that  their  counsel 
were  then  in  attendance  upon  tiie  Supreme 
Court.  It  does  not  appear,  however,  tiiat  any 
motion  for  continuance  upon  such  ground  had 
been  made,  and  the  trial  judge  in  his  answer 
to  the  petition  for  certiorari  states  that  he  is 
unable  to  certify  that  such  was  the  reason  for 
their  absence.  The  answer  of  the  trial  judge 
in  the  certiorari  proceedings  specifically  denies 
the  statement  contained  in  the  petition  for  cer- 
tiorari to  the  effect  that  the  final  judgment  in 
the  case  was  rendered  without  any  disposition 
being  first  made  of  the  special  plea,  the  motion 
to  dismiss,  and  the  demurrer,  and,  on  the  con- 
trary, sets  forth  in  his  answer  that  they  each 
stood  stricken  under  the  previous  order  entered 
by  Judge  Ridley.  The  petition  for  certiorari 
was  dismissed  by  the  judge  of  the  superior 
court  and  a  new  trial  denied.  Beldz  The 
action  of  the  judge  of  the  superior  court  is 
sustained,  for  the  reason  that  it  appears  that 
at  the  time  the  case  came  on  for  trial  there  re- 
mained nothing  in  the  case  but  the  petition  of 
the  plaintiff  and  the  answer  of  the  defendants, 
and  therefore  the  exceptions  taken  are  without 
merit. 

Error  from  Superior  Court,  Fulton  Couih 
ty;  J.  T.  Pendleton,  Judge. 

Suit  by  the  Georgia  Railway  &  Power  Com- 
pany against  the  Cental  Building  OmniMmy, 
J.  G.  Oglesby,  Jr.,  the  Carlton  Supply  Com- 
pany, Incorporated,  and  the  Carlton  Supply 
Company,  a  partnership  composed  of  John 
A.  Carlton  and  Thad  Adams.  Verdict  and 
Judgment  for  plaintiff  against  all  defendants* 
and  defendants  the  Carlton  Supply  Company* 
Incorporated,  and  the  Carlton  Supply  Com- 
pany, a  partnership,  applied  for  certiorari,, 
and  the  ipetitlon  was  dismissed,  and  a  new 
trial  denied,  and  defendants  bring  error.  Af- 
firmed. 

James  &  Bedgood,  ot  Atlanta,  for  plaintiffis 
in  error. 

C.  Don  Miller  and  Colquitt  &  Conyers,  all 
of  Atlanta,  for  defendant  In  error. 

JENKINS,  P.  J.   Judgment  affirmed. 

STEPHENS  and  SMITH,  JJ.,  concur. 
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NISBET  ▼.  VANDIVER.    (No.  10646.) 

<Chmrt  of  Appeals  of  G^rgia,  Division  No.  1. 

Dec  10, 1019.) 

(SyUahua  hy  ike  CowrU) 

1.  DTBMTBBATi  OT  WBIT  OF  BBBOB. 

The  motion  to  dismiss  the  writ  of  enor  is 
overruled. 


2.  Teiai*   ^=9259(1)— iNsnrnoiEiTCT   of   in- 

STBUCnONS  WAIVED  BT  FAILUBX  TO  BBQX7X8T. 

Where  the  instruction  to  the  jury  covered 
substantially  all  the  issues  in  the  casst  in  the 
absence  of  a  proper  and  timely  written  request, 
the  defendant  will  not  be  heard  to  complain 
that  his  contentions  were  not  more  specifically 
given  to  the  jury. 
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"(a)  To  properly  administer  the  cocaine  or 
other  drug  or  compound  given  petitioner,  and 
failed  to  exercise  a  reasonable  degres  of  care 
and  skill  and  diligence,  in  that  he  used  an  un- 
clean and  infected  needle  to  administer  said 
cocaine,  and  also  injected  unsterile  cocaine  into 
petitioner's  gums  preparatory  to  extracting  said 
tooth;  (b)  to  exercise  reasonable  and  ordinary 
care,  skill,  and  diligence  in  selecting  and  using 
dean  faucets  [forceps?]  or  instruments  for  the 
purpose  of  extracting  petitioner's  tooth  as  afore- 
said; (c)  to  exercise  reasonable  and  ordinary 
care,  skill,  and  diligence  in  diagnosing  petition- 
er's illness  after  the  extraction  of  his  said 
right  jawbone  tooth  as  aforesaid;  (d)  to  exer- 
cise reasonable  and  ordinary  care,  skill,  and 
diligence  in  prescribing  for  and  treating  peti- 
tioner after  the  extraction  of  said  tooth  as 
aforesaid." 


B.  New  trial  «=»105— Cuitolative  and  nf- 

FEACHINO  NEWLT  DISGOVEBED  EVIDENCE  NOT 
OBOXTND. 

**Newly  discovered  evidence  which  is  merely 
cumulative  or  which  tends  to  impeach  a  wit- 
ness is  not  cause  for  a  new  trial" 

4.  PhTSIOIANS  AND'  gUBGEONS  ^s»18(8)— BVI- 
DENOB  OF  NEGLIGENCE  SUFnoiENT  TO  SUS- 
TAIN VEBDICT. 

There  is  evidence  to  support  the  verdict. 

(Additional  SyUabuM  dy  Editorial  Btaf.) 

5.  Appeal  and  ebbob  ^s»1006(2>— Appbovsd 
vebdict   suppobtbd   bt   slight  evidence 

CONCLUSIVB. 

Where  there  was  some  slight  evidence  au- 
thorizing the  verdict,  approved  by  the  trial 
judge,  a  reviewing  court  is  powerless  to  inter- 
fere. 

6.  New  tbial  ^=972~Tbial  coubt  has  wide 
di8cbeti0n  whebe  vebdict  is  appabentlt 
against  weight  of  evidence. 

When  the  verdict  is  apparently  decidedly 
against  the  weight  of  the  evidence,  the  trial 
judge  has  a  wide  discretion  as  to  granting  or 
refusing  a  new  trial. 

Error  from  Superior  Court,  De  Kalb  Coun- 
ty;  C.  W.  Smitli,  Judge. 

Action  by  Lee  Winn  Vandiver,  by  next 
friend,  against  F.  P.  Nisbet.  Verdict  for 
plaintiff,  motion  for  new  trial  overruled,  and 
defendant  brings  error.    Affirmed. 

Green,  Tilson  &  McKlnney,  of  Atlanta,  for 
plaintiff  In  error. 

Hill  &  Adams,  of  Atlanta,  for  defendant  In 
error. 

BLOODWORTH,  J.  Lee  Winn  Vandiver, 
by  next  friend,  A.  L,  Vandiver,  sued  F.  P. 
Nisbet,  alleging  in  part:  That  said  Nisbet 
*'was  engaged  in  the  practice  of  the  profes- 
sion of  medicine,  and  was  a  licensed  practic- 
ing physician  and  surgeon  in  the  town  of 
Kirlcwood,  state  and  county  aforesaid,"  and 
that  said  Nisbet,  in  extracting  a  lower  tooth, 
bad  permanently  injured  him  by  falling: 


That  as  a  result  of  this  gangrene  developed 
in  his  lower  jaw,  on  account  of  which  "an 
operation  became  necessary,  which  required 
the  removal  of  three  inches  of  his  right  Jaw* 
bone,  and  also  his  lower  lip  had  to  be  opened 
from  his  month  to  the  lower  extremity  of 
his  chin,  and  that  by  reason  of  the  removal 
of  his  said  Jawbone  and  the  opening  of  his 
chin  as  aforesaid,  petitioner's  face  was  dis- 
figured, and  will  remain  disfigured  for  the  re* 
mainder  of  his  life,  and  his  facial  appearance 
has  been  mutilated  and  disfigured  and  ren- 
dered unnatural,  and  he*  will  be  embarrassed 
and  humiliated  for  the  remainder  of  his  lif^ 
by  reason  of  said  injuries  as  aforesaid,  whlcA 
petitioner  avers  are  permanent  and**;  that 
at  the  time  petitioner  was  eight  years  old 
and  in  good  health.  Defendant  filed  a  plea. 
In  which  he  denied  the  charges  of  negligence, 
and  alleged  that — 

"If  any  gangrene  developed  in  the  wound  from 
which  said  tooth  was  extracted  it  occurred  after 
defendant's  connection  with  the  said  case  had 
terminated,  and  was  in  no  manner  caused  by  de- 
fendant.*' 

A  trial  resulted  in  a  verdict  for  the  plain* 
tiff,  the  defendant  filed  a  motion  for  new 
trial,  which  was  overruled,  and  the  case 
brought  to  this  court  for  review. 

[1]  1.  A  motion  was  made  In  this  court 
to  dismiss  the  writ  of  error,  and  the  same  is 
overruled. 

[2]  2.  When  considered  in  connection  with 
all  the  facts  of  the  case,  and  in  the  light  of 
the  entire  instructions  given,  the  excerpts 
from  the  charge  of  the  court  of  which  com- 
plaint is  made  show  no  error  which  requires 
the  grant  of  a  new  trial ;  the  instructions  of 
the  court  to  the  Jury  covered  substantially 
all  the  Issues  made  by  the  pleadings  and  the 
evidence,  and  only  such  issues,  and  in  the  ab- 
sence of  proper  and  timely  written  requests 
for  more  specific  instructions  the  defendant 
will  not  be  heard  to  complain  that  his  con- 
tentions were  not  more  specifically  given  to 
the  Jury.  See  Butler  v.  State,  21  Ga.  App. 
149,  94  S.  E.  207  (1). 
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[8]  8.  The  ground  of  the  motion  in  refer- 
ence to  the  alleged  newly  discovered  evidence 
of  Mrs.  Dnvall  and  Hinman  is  without  merit 
The  petition,  as  amended,  shows  that  Dr.  Dn- 
vall  was  one  of  the  physicians  who  per- 
formed the  operation  when  a  part  of  the  Jaw- 
bone of  petitioner  was  removed.  This  amend- 
ment was  filed  on  August  15,  1917,  and  the 
case  was  not  tried  until  the  December  term, 
1918.  Dr.  Hinman  was  a  witness,  and  testi- 
fied at  the  trial.  As  to  a  part,  if  not  all,  of 
this  alleged  newly  discovered  evidence,  the 
court  might  well  have  found  that  the  movant 
had  not  shown  proper  diligence,  and  the  only 
effect  of  thiji  evidence  would  be  to  impeach 
certain  witnesses  for  the  plaintiff.  ''Newly 
discovered  evidence  which  is  merely  cumula- 
tive or  which  tends  to  impeach  a  witness,  is 
not  cause  for  a  new  trial."  Sweat  v.  State, 
90  Ga.  316,  17  S.  B.  273  (3). 

[4-6]  4.  'There  was  some  sli^t  evidence 
authorizing  the  verdict;  and,  the  verdict 
having  been  approved  by  the  trial  Judge,  un- 
der the  repeated  and  uniform  rulings  of  this 
court  and  of  the  Supreme  Court,  a  reviewing 
court  is  powerless  to  interfere.  Wh»i  the 
verdict  is  apparently  decidedly  against  the 
weight  of  the  evidence,  the  trial  Judge  has  a 
wide  discretion  as  to  granting  or  refusing  a 
new  trial;  but  whenever  there  is  any  evi- 
dence, however  slight,  to  support  a  verdict 
which  has  been  approved  by  the  trial  Judge, 
this  court  is  absolutely  without  authority  to 
control  the  Judgment  of  the  trial  court" 
Bradham  v.  State,  21  Ga.  App.  610,  94  S.  B. 
618,  and  cases  cited. 

Judgment  afiarmed. 

BROYLBS,  O.  J.,  and  LXJKB,  J.,  concur. 


(24  Ga.  App.  659) 

BEAUFORT  COUNTY,  S.  C,  v.  LANE.  (No. 

10380.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

Dec.  10,  1919.) 

(ByHahu9  by  ike  OaurL) 
Damages  ^=»85— Illegality  or  contbact  as 

STCPULATIIVG  FOB  PENALTIES. 

The  contract  sued  upon  in  this  case  stip- 
ulated for  a  penalty  and  was  unenforceable,  and 
the  general  demurrer  to  the  petition  was  prop- 
erly sustained. 

Error  from  City  Ck)urt  of  Savannah ;  Davis 
Freeman,  Judge. 

Action  by  Beaufort  County,  S.  C,  against 
Mills  B.  Lane.  The  petition  was  dismissed 
on  general  demurrer,  and  plaintiff  brings 
error.    Affirmed. 

Saussy  &  Saussy,  of  Savann^,  for  plaintiff 
in  error. 

Hitch  &  Denmark,  of  Savannah,  for  defend- 
ant in  error. 


BLOODWORTH,  J.  A  contract  was 
tered  into  between  Beaufort  county,  S.  C,  and 
Mills  B.  Lane,  the  material  part  of  which  is 
as  follows: 

"Whereas,  said  Mills  B.  Lane  and  associates 
are  the  owners  of  the  ferry  franchise  and  zig:ht 
to  run  a  ferry  from  the  end  of  said  causeway  to 
the  city  of  Savannah,  now,  therefore,  in  con- 
sideration of  the  premises  and  for  further  con- 
sideration of  11.00  eadi  to  the  other  this  day 
in  hand  paid,  the  parties  have  agred  as  fol- 
lows: The  said  county  is  to  construct  said 
landing  within  ninety  days  from  the  date  here- 
of, and  to  fix  the  causeway  and  maintain  same 
in  a  condition  suitable  for  travel.  The  said 
Mills  B.  Lane  and  associates  guarantee  upon 
the  completion  of  the  landing  and  the  repair  of 
said  causeway,  that  the  Savannah  Ferry  Com- 
pany or  some  other  corporation  or  individual 
will  provide  and  put  in  service  a  suitable,  com- 
modious ferryboat  and  run  the  same  in  an  ac- 
ceptable manner  between  said  Union  Cauaewajr 
and  the  dly  of  Savannah,  by  making  at  least 
three  trips  both  ways  daily  (except  Sunday 
when  two  trips  may  be  made)  for  a  period  of 
not  less  than  three  years,  charging  reasonable 
and  lawful  tolls  in  keeping  with  the  amount 
of  business  handled.  Should  said  ferry  com- 
pany, or  their  lessees,  for  any  reason  exc^t 
that  said  landing  or  causeway  be  destroyed  by 
storm  or  freshet,  abandon  said  service  before  the 
end  of  said  period,  then  and  in  that  event  said 
Mills  B.  Lane  guarantees  to  reimburse  Beaufort 
county  the  amount  spent  in  constructing  said 
landing,  not  to  exceed  $3,000.00.  Should  the 
boat  employed  in  said  ferry  service  be  destroyed 
by  fire  or  storm  or  oUierwise,  the  said  ferry 
company  shall  have  a  reasonable  time  to  replace 
her." 

Beaufort  county  sued  Lane  on  this  <x>ntract, 
alleging  in  part: 

"Your  petitioner  shows  that,  having  expended 
the  said  above-named  large  sum  of  money  in 
building  the  said  landing,  and  because  of  the 
failure  of  the  said  ferry  company  or  its  lesseea 
to  continue  to  operate  the  said  ferry  as  above 
alleged,  the  said  defendant  has  become  indebted 
to  your  petitioner  in  the  said  sum  of  $3,000,  as 
provided  for  in  the  said  contract" 

The  petition  was  dismissed  on  general  de- 
murrer. 
It  will  be  noted  that  the  contract  provides: 

"Should  said  ferry  company,  or  their  lessees, 
for  any  reason  except  that  said  landing  or  cause- 
way be  destroyed  by  storm  or  freshet,  lAandan 
said  service  before  the  end  of  said  period.** 
(Italics  ours.) 


*•<! 


Said  service,"  as  here  used,  evidently  re- 
fers to  the  kind  and  diaracter  of  service 
described  in  the  first  part  of  the  contract,  to 
wit:  (1)  To  provide  and  put  in  service  a 
suitable,  commodious,  ferry  boat ;  (2)  To  run 
the  same  in  an  acceptable  manner  between 
said  Union  Causeway  and  the  dty  of  Savan- 
nah; (3)  to  make  at  least  three  trips  both 
ways  daily,  except  Sunday,  when  two  trips 
may  be  made;    (4)  to  continue  said  servlos 


^s»For  other  cases  tee  same  topio  aod  KEY-NUMBBR  in  all  Key-Numbered  DisesU  and  Indexes 


Oa.)  SUDDETH 

(101 

for  a  period  of  at  least  three  years;  and 
<5)  to  charge  reasonable  and  lawful  tolls  In 
keephig  with  the  amount  of  business  handled. 
The  abandonment  of  "said  service/'  or  any 
material  part  thereof^  at  any  time  before 
the  expiration  of  the  three  years  named, 
would  constitute  a  breach  of  the  contract, 
and  upon  said  breach  provision  is  made  for 
Lane  to  pay  a  fixed  and  unvarying  sum,  with- 
out taking  into  consideration  the  extent  of  the 
breach  or  the  time  thereof.  The  contract 
stipulated  for  a  penalty  and  was  illegal  and 
unenforceable,  and  the  learned  judge  of  the 
trial  court  did  not  err  in  sustaining  the  gen- 
eral demurrer  to  the  petition. 
Judgment  affirmed. 

BROYLBS,  C.  J.,  and  LUKB»  J.,  concur. 


(24  Ga.  App.  678) 

HARRISON  v.  JOINER.     (No.  10693.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

Dec.  10,  1919.) 

(SyltahuB  ly  the  Court) 

1.  Appeal  and  sbbob  ^=»784— Dibkot  bill 
or  exceptions  coittaiiviro  bxcsftiors  to 
di8all0wan0b  of  amendment  of  plead- 
ING AND  TO  jrrDOMENT  SUSTAINED. 

The  bill  of  exceptions  in  this  case  not  only 
contains  an  exception  to  the  disallowance  of 
an  amendment  to  the  defendant's  plea,  but  also 
contains  an  exception  to  the  final  judgment  ren- 
dered in  the  case.  Therefore  there  is  no  merit 
in  the  motion  of  the  defendant  in  error  to  dis- 
miss the  biU  of  exceptions,  on  the  ground  that 
the  plaintiff  in  error  cannot  bring  a  direct  bill 
of  exceptions,  complaining  of  the  disallowance 
of  an  amendment  to  the  defendant's  plea. 

2.  Judgment  ^=s>948(4)— Time  fob  fujng  a 
plea  of  bbs  judicata. 

Where  a  plea  of  res  judicata  could  have  been 
filed  at  the  appearance  term  of  the  case,  it  is 
too  late  to  file  it  at  the  trial  term.  Merritt  v. 
Bagwell,  70  Ga.  578  (3a),  585. 

(a)  The  instant  case  was  returnable  to  the 
February  term,  1917,  of  the  trial  court,  the  orig- 
inal  answer  of  the  defendant  was  filed  February 
6,  1917,  and  the  amendment  to  the  answer, 
which  set  up  a  plea  of  res  judicata,  was  tendered 
June  6, 1919,  at  the  trial  term.  In  this  amend- 
ment it  appeared  that  the  judgment  relied  on 
as  a  bar  to  the  plaintifiTs  cause  of  action  was 
rendered  on  December  7,  1916.  It  therefore 
clearly  appears  on  the  face  of  the  amendment 
itself  that  the  plea  of  res  judicata  could  have 
been  filed  at  the  appearance  term  of  the  court, 
to  wit,  in  February,  1917.  It  follows  that  the 
court  did  not  err  in  disallowing  this  amendment. 

Luke,  J.,  dissenting. 

Error  from  City  Court  of  Dublin;  Ira  S, 
Ohappell,  pro  hac.  Judge. 

Action  by  W.  Lk  Joiner  against  M.  B.  Har- 
rison. Amendment  to  answer  disallowed, 
and  defendant  brings  error.    Affirmed. 


V.  STATB  76S 

S.B.) 

Larsen  &  Crockett,  of  Dublin,  for  plaintiff 
in  error. 

J.  S.  Adams,  of  Dublin,  for  defendant  In 
error. 

BROYLES,  a  J.    Judgment  afQrmed. 


BLOODWORTH,  J.,  concurs. 

LUKE,  J.  (dissenting).  All  dUatory  pleas 
must  be  filed  at  the  first  term  of  the  court 
Civil  Code  1910,  §  5641.  Dilatory  pleas  are 
those  which  do  not  answer  the  general  right 
of  the  plaintiff,  either  by  denial  or  In  con- 
fession and  avoidance,  but  only  assert  mat- 
ter tending  to  defeat  the  particular  action 
by  resisting  the  plalntifiTs  present  right  of 
recovery.  Such  a  plea  is  a  step  which,  if 
taken,  is  but  preliminary  to  the  substantial 
defense  to  the  action,  and  In  no  way  affects 
the  legal  right  of  the  plaintiff  to  recover, 
save  by  suspending  it,  if  such  plea  should 
prevail,  so  far  as  the  present  action  is  con- 
cerned. The  plea  of  res  adjudicata,  there- 
fore, does  not  merely  go  to  resisting  the 
plalntifiPs  right  of  recovery  so  far  as  the 
present  action  is  concerned,  but,  if  sustained, 
is  conclusive  that  he  cannot  recover  at  all 
as  to  the  matters  which  have  been  previously 
adjudicated.  See  Walden  v.  Walden,  128 
6a.  126-130,  131,  67  S.  E.  323  (6). 

In  this  case  the  plea  of  the  defendant  was 
not,  in  my  opinion,  filed  at  a  time  when  the 
same  was  by  law  too  late  as  a  defense.  The 
court  erred  in  striking  the  plea  of  the  de- 
fendant, upon  the  ground  of  the  objection 
thereto,  and  in  thereafter  rendering  Judg- 
ment against  the  defendant 


(24  Ga.  App.  581) 
SUDDETH  V.  STATE.    (No.  10685.) 

(Court  of  Appeals  of  Georgia.    Dec  12,  1919.) 

fSyllahua  by  the  Court,) 
X.  liABGEiTY  ^=s»21— Theft  of  abholes  fbok 


WABEHOUSB    PXiATTOBM    IS 
HOUSE." 


4< 


LABCSNT    FBOM 


«<r 


'Theft  of  articles  from  a  warehouse  plat- 
form, used  for  the  purpose  of  carrying  goods 
into  the  warehouse  and  removing  them  there- 
from, as  well  as  for  the  temporary  deposit  of 
goods,  is  larceny  from  the  house."  Wilson  v. 
State,  9  Ga.  App.  297,  70  S.  E.  1125.  The 
exception  to  the  charge  of  the  court  is  without 
merit. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Larceny 
from  the  House.! 

2.   SUFFICIENOT  OF  EVIDENCB  A8  TO  CBIHIIVAL 

INTENT. 

The  evidence,  though  weak  on  the  question 
of  intent,  authorized  the  verdict,  which  has  t^ 
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approyal  of  the  trial  judge.  For  no  reason  aa- 
aigned  "was  it  error  to  overmle  the  motion  for 
a  new  triaL 

Error  from  Superior  Court,  Chattahoochee 
County ;  G.  H.  Howard,  Judge. 

R.  H.  Suddeth  was  convicted  of  an  offense, 
and  he  brings  error.    Affirmed. 

G.  T.  Harrell,  of  Lumpkin,  for  plaintiff  in 
error. 

C.  F.  McLaughlin,  SoL  Gen.»  of  ColombuB, 
for  the  State. 

LUKE,  J.    Judgment  affirmed. 

BROXLES,  O.  Jn  and  BLOODWORTH,  J., 
concur. 


(24  Oft.  App.  642) 

SMITH  et  aL  ▼.  ROME  HARDWARE  CO. 

(No.  10520.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

Jan.  6,  1020.) 

(ByUabus  by  ihe  Court.) 

!•  JUDOMENT  ^=s»504(l)  —  IBBEOTTLAB  JUDO- 
KENT  AT  FIB8T  TEBM  AFTEB  SEBVICB  NOT  BUB- 
JBOT  TO'COLLATEBAL  ATTACK. 

While,  as  a  general  rule,  a  new  party  is 
entitled  to  the  same  time  wiUiin  which  to  pre- 
pare for  trial  as  if  he  had  been  one  of  the  orig- 
inal parties  to  the  cause  (Civ.  Code  1910,  § 
5602)  y  and  while,  as  a  further  general  rule,  con- 
sent of  all  the  parties  is  necessary  to  a  trial  of 
the  cause  at  the  first  term  after  service  (Civ. 
Code  1910,  SI  5421  and  5659),  yet,  where  a 
rule  nisi  is  duly  issued  and  served  upon  a  pro- 
posed new  party,  who  at  the  first  term  there- 
after appears  by  counsel  and  applies  for  a  con- 
tinuance, which  is  denied,  and  sits  silently  by 
while  a  final  judgment  and  decree  is  being  ren- 
dered in  the  capse,  without  objecting  or  there- 
after excepting  to  such  final  judgment,  such  new 
party  will  not,  in  any  suit  subsequently  brought, 
be  permitted  to  attack  such  final  judgment  col- 
laterally. Even  if  voidable  in  a  direct  proceed- 
ing brought  for  the  purpose  of  setting  it  aside, 
such  a  judgment  is  not  absolutely  void.  Civ. 
Ck)de  1910,  SS  5963,  5968 ;  and  see  Kennedy  v. 
Redwine,  59  Ga.  827  (2) ;  Ga.  R.  ft  B.  Co.  v. 
Pendleton,  87  Ga.  761, 13  S.  E.  822  (1). 

2.  Admissibilitt  of  judqment  as  evidence. 
The  court  did  not  err  in  admitting  in  evi- 
dence on  the  trial  of  this  case  the  final  judg- 
ment referred  to  above,  which  had  been  rendered 
in  a  former  case  and  at  a  former  term  of 
the  same  court,  and  which  was  objected  to  on 
the  ground  that  it  was  absolutely  void. 

Error  from  Superior  Court,  Floyd  County; 
Moses  Wright,  Judge. 

Action  by  the  Rome  Hardware  Company, 
for  use,  etc.,  against  N.  Z.  Smith  and  others. 
Judgment  for  plaintiff,  and  defendants  bring 
error.    Afiirmed. 

See,  also,  22  Ga.  App.  667,  97  S.  E.  94. 


M.  B.  Eubanks,  of  Rome,  for  plalntifb  in 
error. 

Maddoz  &  Doyal,  of  Rome,  for  defendant 
in  error. 

liUKB,  J.    Judgment  afiirmed* 

BROTLBS,  O.  J.»  and  BLOODWORTH,  J^ 

concur. 


(24  Oa.  App.  @4) 
SMITH  T.  STATE.    (No.  11026.) 

(Court  of  Appeals  of  Georgia,  Division  No.  X- 

Jan.  6,  1920.) 

(Byllab«9  hp  ike  Cowri,) 

1.  Cbimziial  law  ^ss>1169(2)— AoMissioii  or 

KVIDBNCB  NOT  PBBJUDICIAL  WHERB  STMTT.AB 
BVIDBNOB  ADrnTXED  WirHOTTT  OBJXCTION. 

Conceding,  but  not  deciding,  that  the  court 
erred  in  admitting  in  evidence  the  testimony 
as  complained  of  in  the  first  special  ground  of 
the  motion  for  a  new  trial,  a  reversal  of  the 
judgment  below  is  not  required,  since  other  tee- 
timony  to  the  same  effect  was  introduced  with- 
out objection.  See  Matthews  t.  Richards,  19 
Qa.  App.  489,  91  S.  E.  914  (2),  and  ciUtiona. 

2.  Cbiminal  law  «s9811(1),  826(2),  774  — 
Without  bbqxtbst  defendant  oanitot  com- 
plain  WHEEB  OHABOE  PBB8BNTBD   HI8  CON- 

TSNTI0N8  THAT  XT  KOBB  BULLT  PBE8ENTEI> 
CONTENTIONS  OF  STATE ;  INTOXICATION  NO 
EZOUSE  FOB  OBUCB. 

The  special  grounds  of  the  motion  for  a  new 
trial  which  complain,  in  effect,  that  the  judge 
in  his  charge  failed  to  state  fully  and  fairly  the 
contentions  of  the  defendant  are  without  sub- 
stantial merit. 

(a)  While  the  contentions  of  the  state  were 
given  more  at  length  than  were  the  contentions 
of  the  defendant,  the  statement  of  the  defend- 
ant's contentions  was  apparently  fuU  and  fair, 
and,  in  the  absence  of  a  timely  and  appropriate 
request  for  fuller  instructions  as  to  his  con- 
tentions, no  error  appears  in  this  respect.  It 
is  well  settled  that  the  mere  fact  that  conten- 
tions of  one  side  are  stated  more  at  length  than 
those  of  the  other  does  not  show  that  undue 
stress  was  laid  upon  or  undue  prominence  giren 
to  the  former  contentions.  Millen  &  S.  W. 
Railroad  Co.  y.  Allen,  130  Ga.  656,  61  &  E. 
541  (1),  and  citations. 

(b)  The  fact  that  the  court,  in  charging  that 
the  state  contended  that  the  defendant  was  in- 
toxicated, added  in  immediate  connection  there- 
with, "I  charge  you,  gentlemen,  that  intoxica- 
tion is  no  excuse  for  crime,"  affords  no  ground 
for  complaint. 

(c)  The  judge's  charge  as  to  the  contentions 
of  the  state  and  the  defendant  was  not  erxxme- 
ous  for  any  other  reason  assigned. 

8.  Cbiminal  law  ^=»938(1)— Denial  op  new 
tbial  not  bbbob  whebs  nbwlt  di8c0tbbbd 
evidence  was  cx7hulativb  and  ihpxach' 

INO. 

The  alleged  newly  discoTered  eyidenoe  was 
largely  camulative  and  impeaching  in  its  diar- 
acter,  and  it  does  not  appear  that  the  Judge 
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abused  hlB  dueretlon  In  ovemding  tluwe  grounds 
of  the  motion  for  a  new  trial  which  were  haaed 

thereon. 

4.  Denial  or  new  tbiaIi  not  kbbob. 

The  verdict  was  authorized  by  the  evidence, 
and  the  court  did  not  err  in  refusing  to  grant 
a  new  triaL 

Error  from  Superior  Cknirt,  McDoffle 
County;  ^.  C.  Hammond,  Judge. 

Wright  Smith  was  conyicted  of  crime,  and 
be  brings  error.    Affirmed. 

J.  B.  Bumside  and  Jno.  T.  West,  both  of 
Thomson,  for  plaintifT  in  error. 

A.  li.  Franklin,  SoL  Gen.,  of  Augnsta,  and 
Jno.  M.  Graham,  of  Atlanta,  for  the  btate. 

BBOYLES,  C.  J.    Judgment  affirmed. 

LUKS  and  BLOOD WOBTH,  JJ.»  concur. 


(24  Ga.  App.  587) 

HARRISON   y.   POOL.     (No.  10795.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1« 
Dec  1%  1919.    On  Motion  for  Rehear- 
ing Jan.  7,  1920.) 

(Syttahua  hy  the  OowrtJ) 
1.  Libel  and  slandes  ^=»7(13)— Imputation 

OF  LABCBNT   is   SLANDEB0T7S   AND   UBSLOUS 
PEB  SB. 

Words  imputing  the  crime  of  larceny  are 
slanderous  per  se.  Adams  t.  Greeson,  16  Ga. 
App.  649,  86  S.  B.  986  (3).  To  publish  that 
one  is  a  "thief*  imputes  the  crime  of  larceny 
and  is  libelous  per  se.  IHllman  v.  Willis,  61 
Ga.  433. 

2.  LiBKL  AND  SLANDEB  ^=»33— GeNEBAL  DAM- 
AGES WITHOTTT  PB007  OF  SPECIAL  DAICAQES 
MAT  BB  BEGOVEBED  WHEBB  PUBLICATION  IS 
UBELOUS   PEE  BE. 

Where  the  language  of  a  publication  is 
libelous  per  se,  .the  plaintiff  may  recorer  gen- 
eral damages  without  proof  of  special  damages. 
Weatherholt  v.  Howard,  143  Ga.  41,  42,  84  S. 
EL  119  (4). 

8.  LiBKL  AND  SLANDKB  ^S>66(1)  •*»  PBBYIOUS 
DIFFICinLTIBa  OB  MITIOATINO  0IBOUMBTANCB8 
AFFOBD  NO  COMPLETB  DEFENSE  TO  ACTION 
FOB  LANGUAGE  LIBELOUS  PEB  SB. 

In  an  action  for  damages  based  upon  the 
publication  of  language  which  is  libelous  per 
se,  and  the  accusation  in  which  (construing  the 
defendant's  answer  most  strongly  against  him) 
is  admittedly  untrue,  the  mere  fact  of  previ- 
otis  difficulties  between  the  parties,  or  other  al- 
leged mitigating  circumstances,  affords  no  com- 
plete defense  to  the  action,  and  a  plea  setting 
up  such  facts  as  a  defense  should  be  stricken 
on  timely  motion. 

4.    OVEBBUriNO   MOTION  TO  8TBIKB  ANSWBB. 

The  error  of  the  court  in  overruling  the 
plaintiff's  motion  to  strike  the  defendant's  an- 
swer rendered  the  further  proceedings  nugatory. 


Error  from  Superior  Court,  Gwinnett 
County;  A.  J.  Cobb,  Judge. 

Action  by  J.  O.  Harrison  against  W.  G. 
Pool.  Judgment  for  defendant,  and  plaintifT 
brings  error.    Reversed. 

Lewis  C.  Russell  and  Jos.  D.  Quillian,  both 
of  Winder,  for  plaintiff  In  error. 

O.  A«  Nix,  of  LawrenceviUe,  for  defendant 
in  error. 

LUKE,  J.  This  was  an  action  for  damages 
based  upon  an  alleged  libel  of  the  plaintlif 
by  the  defendant,  and  general  and  special 
damages  were  alleged.  The  libel  consisted  of 
a  sign  posted  upon  the  land  of  the  defendant, 
and  which  could  be  seen  by  the  public  (as 
admitted  in  the  answer),  on  which  were  these 
words: 

"Notice.  Gscar  Harrison  and  family  stay  off 
my  land.  You  liar  and  thief  let  this  alone.  W. 
G.  Pool." 

[1-Sl  The  plaintiff's  demurrer.  In  the  form 
of  a  written  motion  to  strike,  attacked  the 
legal  sufficiency  of  the  defendant's  answer, 
cm  various  general  and  special  grounds,  and 
this  motion  was  overruled.  The  same  objec- 
tions were  raised  by  exceptions  to  the  rulings 
on  the  admission  of  evidence,  by  exceptions 
to  the  refusal  of  the  court  to  charge  certain 
principles  of  law,  and  in  the  general  grounds 
of  the  motion  for  a  new  trial. 

The  main  question  is  whether,  having  ad- 
mitted the  publication  of  the  libel  as  charged, 
and  virtually  admitting  its  untruth,  the  de- 
fendant could  plead  as  a  complete  defense 
thereto  that  the  matter  therein  contained  was 
merely  '*in  abuse  and  not  to  charge  a  criine." 
To  sustain  the  theory  that  a  recovery  could 
be  so  defeated,  the  defendant  relies  upon  the 
case  of  Roberts  v.  Ramsey,  86  Ga.  432,  12  S. 
E,  644.  That  case,  however,  grew  out  of  an 
oral  slander,  and  In  no  case  of  Ubel  has  Its 
doctrine  ever  been  followed.  Libel  and  slan- 
der are  not  the  same,  either  in  all  their  ele- 
mentary ingredients  or  in  the  penalties  at- 
tached. In  modem  usage  "slander"  has  been 
limited  to  defamation  by  words  spoken  (25 
Cyc.  24§),  while  "libel,"  which  is  defined  and 
penalized  by  both  dvil  and  criminal  statutes 
(OivU  Code,  S  4428,  Penal  Code,  {  340).  is  a 
creature  of  the  written  or  more  permanent 
mode  of  expression,  and  is  therefore  the- 
more  serious  offense.  So  far  as  we  have  been 
able  to  discover,  It  has  never  been  held  In 
this  state,  or  in  any  other  Jurisdiction,  where 
written  words  which  are  in  themselves  libel- 
ous per  se  are  admitted  to  have  been  pub- 
lished by  the  defendant,  and  are  untrue,  that 
a  complete  defense  may  be  interposed  by  al- 
legation or  proof  that  they  were  intended 
merely  as  abuse,  and  were  not  intended  to 
diarge  a  crime.  The  unbroken  line  of  au- 
thority goes  no  further  than  to  hold  that 
such  a  defense  (and  then  in  cases  of  slander. 
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oral  defamation)  goes  merely  In  mitigation 
of  damages.  Henderson  y.  Fox,  83  Ga.  233, 
234  (4),  244,  9  S.  E.  839.  Certainly  It  would 
not  defeat  a  libeled  party's  action  for  general 
damages.  See  Cox  y.  Strickland,  101  Ga.  482, 
28  S.  E.  655  (6). 

The  court  erred  In  overruling  the  motion 
to  strike  the  defendant's  answer,  and  all 
subsequent  proceedings  were  nugatory. 

Judgment  reversed. 

BROYLES,  0.  J.,  and  BLOODWORTH,  J., 
concur. 

On  Motion  for  Rehearing. 

LUKE,  J.  The  answer,  construed  as  a 
whole  and  most  strongly  against  the  plead- 
er, shows  no  plea  of  mitigation  of  damages, 
but  on  the  contrary  It  is  intended  as  a  com- 
plete defense  to  the  plaintiff's  suit.  What 
is  here  said  is  not  intended  to  deprive  the 
defendant  of  the  right  to  file  a  plea  of  mitiga- 
tion of  damages,  if  he  so  desires. 

Rehearing  denied. 

BROYLES,  C.  J.,  and  BLOODWORTH,  J., 
concar. 


<24  Ga.  App.  650) 

PORT  WENTWORTH  TERMINAL  CORPO- 
RATION V.  LEAVITT. 

LBAVITT   T.    PORT  WENTWORTH   TER- 
MINAL CORPORATION. 

(No8. 10607,  loeoa) 

(Court  of  Appeals  of  Georgia,  Division  Na  1. 

Jan.  6,  1920.) 

(8yUaJ)u9  by  the  Court,) 
L  Pleadino  ^=»204(2)  —  Genebai,  dsmubbeb 

PBOFBBL.Y  OWRBULED  IF  ANT  PABT  OF  PETI- 
TIOR  BET)i  OUT  CAUSB  OF  ACTION. 

A  demurrer  which  is  general  and  attacks 
the  petition  as  a  whole  is  properly  overraled 
if  any  part  of  the  petition  set  out  a  legal  cause 
of  action.  See  Hudson  v.  Hudson,  119  Ga. 
e37,  46  S.  E.  874  (1).  The  petition  in  this  case 
was  not  subject  to  the  motion  to  dismiss  upon 
the  ground  of  misjoinder  of  causes,  nor  subject 
to  the  demurrers  urged  against  it. 

2.  Deicubbbb  to  petition. 

The  motion  attacking  the  plea  of  the  de- 
fendant upon  the  grounds  thereof  and  as  pre- 
sented are  without  merit.  The  court  did  not 
err  in  overruling  the  demurrers  of  defendant 
to  plaintiffs  suit  nor  in  overruling  the  motion 
of  plaintiff  to  strike  defendant's  answer. 

Error  from  Superior  Court,  Chatham 
County;  P.  W.  Meldrim,  Judge. 

Action  between  the  Port  Wentworth  Ter- 
minal Corporation  and  C  W.  Leavitt.  Judg- 
ment, and  both  parties  bring  error.  Affirm- 
ed on  both  main  and  cross  bill  of  exceptions. 


Hitch  &  Denmark,  of  Savannah,  for  plain- 
tiff in  error. 

Wm.  W.  Gordon,  of  Sayannah,  for  defend- 
ant in  error. 

LUKE,  J.  Judgment  affirmed  on  both  the 
main  and  cross  bill  of  exceptions. 

BROYLES,  O.  J.,  and  BLOODWORTH.  J^ 

concur. 


(24  Ga.  App.  €53) 

EDWARDS  V.  STATE.     PARKS  v.  SAMXL 
SCOTT  V.  SAME.    (Nos.  110U-U013.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

Jan.  6,  1920.) 

(Syllabus  by  the  Court.) 

1.  LaBGENT  ^=s»40(9)  —  IlfHATEBIAI.  VABIANCB 
AS  TO  OWNEBSHIP. 

The  defendants  were  convicted  of  a  nusde- 
meanor— larceny  from  the  house.  The  accusa- 
tion charged  that  the  articles  stolen  were  "of 
the  personal  goods  of  J.  L.  Brannon  &  Co.,  and 
in  the  storehouse  of  the  said  J.  L.  Brannon  & 
Co."  No  demurrer  to  the  accusation  was  inter- 
posed. Upon  the  trial  the  proof  showed  that 
all  the  property  in  the  storehouse  belonged  to 
J.  L.  Brannon,  but  that  the  business  was  con- 
ducted in  the  name  of  J.  L.  Brannon  &  Gou 
This  did  not  amount  to  a  substantial  varianco 
between  the  allegata  and  probata,  but  was  a 
mere  technical  and  immaterial  difference.  See, 
in  this  connection,  Rogers  v.  State,  90  Ga.  463, 
16  S.  E.  205;  Hainey  v.  State,  107  Ga.  711, 
33  S.  E.  418;  Weaver  v.  State,  116  Ga.  550, 
42  S.  E.  745 ;  Smith  v.  SUte,  121  Ga.  618,  49 
S.  E.  677 ;  Thomas  t.  Sute,  125  Ga.  286^  54  S. 
E.  182. 

2.  Cbiminal  law  ^s»1160~Labcbnt  ^=>56, 
68— cobpus  dblicn  and  idzntttt  of  fbop- 
kbtt  ]£at  bb  bhown  bt  cibcuicstantiai. 
bvidencb. 

In  a  cruninal  case,  both  the  corpus  delicti 
and  the  identity  of  the  stolen  property  can  be 
shown  by  circumstances.  In  this  case  the  cir- 
cumstantial evidence  adduced  to  establish  these 
two  essential  facts  was  extremely  weak,  but  this 
court  cannot  hold,  as  a  matter  of  law,  that  the 
finding  of  the  jury  thereon  was  unsupported  by 
any  evidence;  and,  the  finding  having  been 
approved  by  the  trial  judge,  this  court  has  no 
authority  to  interfere. 

3.  Cbiminal  ulw  ^s»50(5)— Pbbsoits  oumrr 

A8  PBINCIPAL8  IN  HISDE1CKAN0B8. 

Under  the  well-settled  principle  of  law  that 
all  persons  who  assist  or  abet  another  in  the 
commission  of  a  misdemeanor  are  equally  guilty 
as  principals,  the  evidence  in  this  case  author- 
ized the  conviction  of  all  three  of  the  defend- 
ants, and  the  court  did  not  err  in  refusing  the 
written  request  to  charge,  set  out  in  the  motion 
for  a  new   trial. 

Error  from  City  Court  of  Floyd  County: 
W.  J.  Nunnally,  Judge. 
Bruce    Edwards,    Cell   Parks,    and    John 
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Scott  were  eonyicted  at  larceny  from  the 
house,  and  they  separately  bring  error.  Af- 
firmed. 

W.  B.  Mebane,  of  Rome,  for  plaintiffs  In 
error. 
J.  F.  EeUy,  SoL,  of  Rome,  for  the  State. 

BROYLES,  a  J.    Judgment  affirmed. 

LUKB  and  BLOOD  WORTH,  J  J.,  concur. 


(24  6a.  App.  669) 

GRIFFIN  Y.  STATE.    (No.  11061.) 

(Conrt  of  Appeals  of  Georgia,  Diyision  No.  1. 

Jan.  6»  1920.) 

(8yUahU8  hy  the  Court,) 
1.  Cbihinal  ukw  ^s»784(7>— Nbcessitt  tob 

CHABOE   ON   CIBCUKSTANTIAL  BVIDENCX. 

"While  in  eyery  criminal  case,  where  it  is 
sought  to  show  the  guilt  of  the  defendant  by 
circumstantial  evidence  alone,  the  jury  should 
be  instructed  and  cautioned  that  he  should  not 
be  convicted  on  circumstantial  evidence,  unless 
the  proven  facts  exclude  every  possible  reason- 
able hypothesis  save  the  guilt  of  the  defendant, 
still  it  is  immaterial  what  language  is  employed 
to  convey  this  instruction.  If  all  possible  hy- 
potheses arising  from  the  circumstantial  evi- 
dence which  are  favorable  to  the  defendant  be 
presented  in  concrete  statement  to  the  jury, 
and  the  jury  are  told  that  if  they  believe  any 
one  of  these  hypotheses  tbe  defendant  should  be 
acquitted,  the  principle  above  referred  to  would 
be  sufficiently  presented."  Mangum  v.  State, 
5  Ga.  App.  445,  63  S.  E.  643(2).  Under  this 
rule  and  the  facts  of  the  instant  case  (conced- 
ing that  the  defendant's  conviction  depended 
entirely  upon  circumstantial  evidence),  the 
charge  of  the  court  sufficiently  presented  to  the 
jury  the  law  of  circmnstantial  evidence. 

2.  CBOaNAL  LAW  ^=s»1178— MOTION  FOB  NSW 
TBIAL  NOT  BETEBBBD  TO  IN  BBDSF  IS  ABAN- 
DONBD. 

The  second  special  ground  of  the  motion  for 
a  new  trial,  not  having  been  referred  to  in  the 
brief  of  counsel  for  the  plaintiff  in  error»  is 
treated  as  abandoned. 

8.    SUFFIOUCNCT   OF  SVIOENCB. 

The  verdict  was  authorized  by  the  evidence. 

Error  from  Superior  Court,  Putnam  Coun- 
ty; Jas.  B.  Park,  Judge. 

Will,  alias  Son,  Griffin  was  convicted  of 
an  offense,  bis  motion  for  a  new  trial  de- 
nied, and  he  brings  error.     Affirmed. 


S.  T.  Wtngfleld  and  R.  CL  Jenkins,  both  of 
Eatonton^  for  plaintiff  in  error. 

Doyle  Campbell,  SoL  Gen.,  of  Montlcello, 
for  the  State. 

BROYLES,  C.  J.    Judgment  affirmed. 

LUKE  and  BLOODWORTH,  JJ^  ooBcnr. 


(24  Ga.  App.  656) 
TUGGLB  V.  STATE.  (No.  11080.) 

(Court  of  Appeals  of -Georgia,  Division  No.  !• 

Jan.  6,  1920.) 

iSyUdbuB  ftff  the  Cowrt,) 

1.  CbIMINAI.  UkW  ^=»539(1)  —  EVIDBNOB  ON 
COMMITMENT  TBIAL  NOT  AIXMIS8IBLB  WHBBB 
WITNESS  NOT  SHOWN  TO  HAVX  DIED,  BBCOMX 
DISQUALIFIEO,  OB  INACOEflWIBT.E. 

The  court  did  not  err  in  excluding  the  tes- 
timony  of  a  witness  given  on  the  defendant's 
commitment  trial;  it  not  appearing  that  the 
witness  had  died,  or  become  disqualified,  or  in- 
accessible dnoe  that  triaL  See  Pen.  Code  1910, 
S  1027. 

2.  ABANOONMENT  of  OBOUNDS  fob  new  TBIAL. 

The  second  special  ground  of  the  motion  for 
a  new  trial  is  expressly  abandoned  in  the  brief 
of  counsel  for  plaintiff  in  error. 

S.  Cbiminal     law      ^s»1064(1)  —  Special 

OBOUND  FOB  NEW  TBIAL  MUST  BE  GOMPLEIB 
AND   UNDEBSTANDABLB. 

Under  the  repeated  rulings  of  the  Supreme 
Court  and  of  this  court  that  a  special  ground 
of  a  motion  for  a  new  trial  must  be  complete 
and  understandable  within  Itself,  the  third  spe- 
cial ground  of  the  motion  for  a  new  trial  is  too 
defective  to  be  considered. 

4.   SXTFFICIENCT  OF  EVIDSNCX. 

The  defendant's  conviction  was  anthoriaed 
by  the  evidence,  and  tbe  court  did  not  err  in 
overruling  the  motion  for  a  new  triaL 

Error  from  Superior  Court,  Troup  Coun- 
ty; J.  R.  Terr^,  Judge. 

J.  R.  Tnggle  was  convicted  of  an  offense, 
and  he  brings  error.    Affirmed. 

li.  Ii.  Meadors,  of  La  Grange,  for  plain- 
tiff in  error. 

C  B.  Roop,  SoL  Gen.,  of  Carrollton,  for 
the  State. 

BROYLES,  a  J.    Judgment  affirmed. 
liXJEE  and  BLOODWORTH,  JJ.,  concur. 
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<U  Ga.  App.  6^) 

BRITT  V.   HOWARD,  Judge.     (No.  11200.) 

-(Court  of  Appeals  of  Georgia,  Division  No.  1. 

Jan.  d,  1020.) 

(SyUabua  hy  the  Court.) 
Exceptions,  Bill  or  ^=s»53(5)  —  Appellate 

COUBT  WILL  NOT  BEQUIBB  TRIAL  COUBT  TO 
SIGN  BILL  OF  EXCEPTIONB  CONTAINING  UN- 
TBUE  STATEMENTS  OF  FACT. 

A  bill  of  exceptions  was  tendered  to  the 
Judge,  and  he  refused  to  sign  it,  and  returned 
it,  within  10  days,  to  the  movant's  counsel,  with 
his  written  objections,  pointing  out  therein, 
among  other  things,  that- the  bill  of  exceptions 
contained  material  statementi  of  fact  which 
were  not  true.  It  not  appearing  that  the  ob- 
jections i/pecified  by  the  judge  were  met  and 
removed,  this  court  will  not  require  him  to  sign 
the  hill  of  exceptions.    Civ.  (>>de  1910,  §  6158; 


Oimpbell  V.  Foute,  6  Ga.  App.  113,  64  S.  E. .    ^f  plaintiff  demubrable. 
292;   Covin  v.  WiUie,  Judge,  19  Ga.  App.  259,  *-^^"**^  u^uiuu^s^i^ 

-91  S.  B.  278,  and  citations. 

Proceedings  l^  J.  T.  Brltt  against  Q.  H. 
Howard,  Judge,  for  mandamus  nisL    Denied. 

G.  Y.  Tigner,  of  Columbus*  for  applicant 
BROYIiES,  C.  J.    BCandamus  nisi  denied. 
LUKE  and  BLOODWORTH,  JJ.,  concur. 


individual  creditor  is  a  member.  Hie  cross- 
demand  lacks  mutuality.  Civil  Code  1910.  U 
4340,  4341.  5668.  It  is  well  settled  that  a  debt 
due  by  a  partnership  cannot  be  set  ofE  against 
a  debt  due  by  a  third  person  to  one  of  the  firm. 
The  firm  and  its  individual  members  are  differ- 
ent contractors;  each  is,  in  the  eye  of  the  law, 
a  separate  person.  The  rule  is  not  different  in 
equity.  See  West  v.  Kendrick,  46  Ga.  527; 
Kinard  v.  Sanford,  64  Ga.  630-632  (2) ;  Dalton 
City  Co.  v.  Dalton  Manufacturing  Co.,  33  Ga. 
243. 

(b)  The  mere  fact  that  the  plaintiff  and  the 
partnership  debtor  of  the  defendant  are  non- 
residents does  not  amount  to  such  a  "special 
equitable  circumstance"  as  will  take  the  case  out 
of  the  general  rule  and  authorize  the  admission 
of  the  equitable  set-off.  See  Ingram  v.  Jordan, 
56  Ga.  357  (4). 

2.  Sbt-off  and  oountebciaim  ^s»8(2>— Plea 
of  set-off  based  mbbelt  on  n0nrb8idencb 


<24  Ga.  App.  068) 

METCALT  V.  PEOPLE'S  GROCEBT  00. 

(No.  10467.) 

<Court  of  Appeals  of  Georgia,  Division  No.  1. 

Jan.  7,  1920.) 

(Syllabus  hy  the  Court,) 

1.  Set- OFF  AND  COUNTERCLAIM  ^=»8(2),  44(2)— 
NOI7BE8IDENCE  OF  PLAINTIFF  AFFORDS  EQUI- 
TABLE GROUNDS  FOR  SET-OFF;  DEBTOR  SUED 
BT  INDIVIDUAL  CANNOT  SET  OFF  CLAIM  DUE 
BT  CORPORATION  OR  PARTNERSHIP  ;  DEBT  DUB 
6T  PABTNERSHIP  CANNOT  BE  SET  OFF  BT  DEBT 
DUE  BT  THIRD  PERSON  TO  ONE  OF  HRM;  NON- 
BESIDENCE  OF  PLAINTIFF  AND  PARTNERSHIP 
DEBTOB  OF  DEFENDANT  NOT  A  SPECIAL  EQUI- 
TABLE CIRCUMSTANCE  AUTHORIZING  EQUITA- 
BLE SET-OFF. 

Nonresidence  of  a  plaintiff,  who  submits  him- 
■elf  to  the  jurisdiction  of  the  courts  of  this 
state,  affords  equitable  grounds  for  the  filing 
by  the  defendant  of  a  plea  of  set-off.  See  Hecht 
T.  Snook  &  Austin  Co.,  114  Ga.  921,  41  S.  B. 
74,  and  cases  there  cited. 

(a)  In  a  suit  by  an  individual  upon  an  open 
account  the  debtor  cannot  set  off  a  daim  due 
by  a  corporation  or  partnership  of  which  the 


D.  D.  Metcalf,  trading  as  Metcalf  Manu- 
facturing Company,  sued  the  People's  Grocery 
(Company  on  an  open  account.  The  defendant 
answered,  among  other  things,  "that  said  D.  D. 
Metcalf  [plaintiff]  is  a  member  of  a  partnership 
known  as  Holt  Milling  Company,  of  Nashville, 
Tenn.,  of  which  partnership  D.  D.  Metcalf  and 
W.  P.  Holt  are  members,  and  were  members  on 
the  4th  day  of  June,  1917,  neither  firm  nor 
members  having  any  properly  or  place  of  resi- 
dence in  said  State,  but  entirely  without  its 
jurisdiction."  The  remainder  of  the  plea  and 
answer  alleges  a  claim  against  tiie  Holt  Milling 
Company  for  damages  growing  out  of  a  breach 
of  contract  between  the  Holt  Blilling  Company 
and  the  defendant.  There  is  no  allegation  of 
insolvency  of  the  Holt  partnership,  nor  any  facts 
recited  which  show  any  mutuality  of  the  cross- 
demand,  but  merely  the  nonresidence  of  the 
plaintiff  and  of  the  other  partnership,  of  which 
he  was  incidentally  a  partner. 

The  court  erred  in  overruling  the  demurrer  to 
the  defendant's  plea  of  set-off,  and  the  subse- 
quent proceedings  were  nugatory. 

Error  from  Superior  Court*  Crisp  Gonnty; 
O.  T.  (Sower,  Judge. 

Action  by  D.  D.  Metcalf,  trading  as  tlie 
Metcalf  Manufacturing  Ck>mpany  against  the 
People's  Grocery  Ckmipany.  Judgment  tor  de- 
fendant, and  plalntlfC  brings  error.    Reversed. 

B.  F.  Strozier,  of  Cordele,  for  plaintiff  in 
error. 
Mather  M.  Bakes,  of  Cordele^  for  defendant 

in  error. 

LITKB,  7.   Judgment  reversed. 

BROYIiES,  a  J.,  and  BLOODWORTH,  J^ 

concur. 
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GATES  T.  trCATB.     (No.  1434.) 
CSiipNnia  Court  of  Qeorglm.    Oct  14  1019.) 

(8pndbu9  5y  the  OomrL) 

iRTOXIOAnNO  IJQUOB8  ^=s>246  —  DftAFT  ARI- 
MAI.  AKD  rX8  HAXNES8  DBAWINO  BUOOT  CAB- 
BTHVO  UQUOB  ABB  PAST  OF  "CONVXTAITCB** 
SUBJECT  TO  SSIZT7BE. 

A  draft  aniinal  witb  its  harness,  hitched 
to  and  being  used  to  draw  a  buggy  in  which 
liquors  are  being  conveyed,  constitutes  a  part 
of  the  conveyance,  so  as  to  subject  the  animal 
and  harness  to  seisure  and  condemnation  under 
section  20  of  the  act  of  the  General  Assembly 
approved  March  28,  lJ917  (Acts  Bz.  Bess.  1917, 
pp.  7,  16),  providing  fOr  the  seisure  and  con- 
demnation of  vehicles  and  conveyances  coi^ 
veying  prohibited  liquors. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Convey- 
ance.] 

Atkinson,  J.,  dissenting. 

Certified  Question  from  Court  of  Appeals. 

Proceeding  between  the  State  and  Limus 
Gates,  for  seizure  and  eoudemnation  of  ve- 
hicle, etc.,  used  in  transporting  intoxicating 
liquors,  and  from  the  judgment  Gates  brought 
error  to  the  Court  of  Appeals,  which  certified 
a  question.  Question  answered  in  the  afilrm- 
ative. 

Jones  &  Greer,  of  La  Grange,  for  plaintiff 
In  error. 

li.  U  Meadors,  SoL,  of  La  Grange,  for  the 
State. 

BECK,  P.  J.  The  Court  of  Appeala  cer- 
tifies tlie  following  question  Involved  in  this 
ease,  upon  which  it  desires  instruction  from 
tliis  court:  Under  sectiim  20  of  the  act  of 
the  General  Assembly  approved  March  28, 
1917  (Acts  Ex.  Sess.  1917,  pp.  7,  16),  which 
provides  for  the  seizure  and  condemnation  of 
''all  vehicles  and  conveyances  of  every  kind 
and  description  which  are  used  on  any  of  the 
public  roads  or  private  ways  of  this  state, 
*  ^  ^  In  conveying  any  liquors  or  bever- 
ages, the  sale  or  possession  of  which  is  pro- 
hibited by  law  "  does  a  mule  with  its  harness, 
hitched  to  and  being  used  to  draw  a  buggy  in 
which  such  liquors  are  being  thus  conveyed, 
constitute  a  part  of  the  conveyance,  so  as  to 
subject  them  to  seizure  and  condemnation  un- 
der the  statute? 

We  are  of  the  opinion  that  the  mule  with 
its  harness,  hitched  to  and  being  used  for  the 
purposes  indicated  In  the  question,  constitute , 
an  essential  part  of  the  conveyance,  so  as  to 
subject  them  to  seizure  and  condemnation  un- 
der the  statute.  The  following  definition  of 
a  conveyance  is  given,  among  others,  in  the 
Century  Dictionary: 


"TFhat  by  wliich  anything  is  carried  or  borne 
along;  any  instrument  of  transportation  from 
one  place  to  another.** 

We  think  this  deflidtion  of  the  word  "con- 
veyance**  is  apidicable  to  the  property  in  ques- 
ticxi  in  this  case.  No  elaboration  of  this 
proposition  is  necessary.  In  fact  the  motive 
power  by  which  the  vehicle  is  drawn  or  pro- 
pped is  an  essential  part  of  the  conveyance. 
It  is  the  very  essence  of  the  idea  of  convey- 
ance. Consequently  the  question  propounded 
bjr  the  Court  of  Appeals  is  answered  in  the 
affirmative. 

All  the  JusdosB  concur,  ezoept  ATKIN* 
SON,  J^  diseentbig. 


(14S  0«.  660) 

WASHINGTON  BXCH.  BANK  t.  SMITH. 

(No.  1849.) 

(Supreme  (^urt  of  Georgia.    Jan.  13,  1920.) 
(SyJlabuM  by  the  CowrU) 

1.  MOBTQAOSS  ^S9ll4  —  StIPUIATION  IN  BB- 
NBWAL  NOTE  ENTITLING  HOLDEB  TO  UBN  ON 
PBOPEBTT  CONVEYED  AT  SEOUBITT  DEED  POB 
AMOUNT  OF  OTHEB  INDEBTEDNB8& 

Where  an  individual  executed  to  a  bank  a 
promissory  note  and  to  secure  payment  of  the 
same  executed  an  absolute  deed  of  conveyance, 
and  subsequentiy,  in  a  note  given  in  renewal 
of  the  former  note,  it  was  stipulated  tiiat  **\t 
is  hereby  agreed  and  understood  that  any  ex- 
cess of  security  upon  this  note  shall  be  applica- 
ble to  any  other  note  or  daim  held  by  said 
bank  against  me/'  and  where  prior  to  the  exe- 
cution of  the  note  containing  the  stipulation  re- 
ferred to,  and  while  the  original  note  and  the 
instrument  securing  the  payment  of  the  same 
were  still  in  the  hands  of  the  bank,  the  maker 
thereof  executed  and  delivered  another  prom- 
issory note  to  the  same  bank,  the  bank  would 
bave,  as  against  the  maker,  a  lien  upon  the 
property  conveyed  in  the  security  deed. 

2.  Matters  not  bbquibino  decision  afteb 
B.UUNO  made. 

In  view  of  the  ruling  made  above,  this  court 
will  not  pass  upon  the  question  as  to  whether 
or  not  the  tender  alleged  and  proved  by  the  de- 
fendant was  a  valid  and  sufficient  tender,  inas- 
much as  that  question  wiU  be  considered  from 
a  materially  different  standpoint  when  the  case 
is  tried  again. 


Action  by  the  Washington  Exchange  Bank 
against. R.  M.  Smith.  Verdict  for  deflendant, 
motion  for  new  trial  overruled,  and  case  car- 
ried by  writ  of  error  to  Court  of  Ai^)eal8,  and 
from  its  judgment  of  affirmance  with  direc- 
tions (98  S.  E.  418),  plaintiff  petitions  for  cer- 
tiorarL    Beversed. 

This  was  a  suit  upon  two  promissory  notes. 
The  plaintiff,  after  an  adverse  verdict  was 
rendered  by  the  Jury,  made  a  motion  for  a 
new  trial,  which  was  overruled ;  and  the  case 
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was  carried  by  writ  of  error  to  the  Conrt  of 
Appeals,  and  that  court  npon  review  afl3rmed 
the  decision  of  the  lower  conrt,  with  certain 
directions.  The  following  is  a  substantial 
statement  of  the  material  facts  and  questions 
Involved  In  the  record:  The  plaintiff,  herein 
for  convenience  called  the  bank,  brought  suit 
on  two  notes,  one  for  the  principal  sum  of 
$5,000,  and  one  for  the  principal  sum  of  $447, 
and  also  showed  through  its  pleadings  the 
execution  by  the  defendant  of  a  warranty 
deed  on  a  date  prior  to  both  of  said  notes,  but 
which  deed,  It  was  agreed  between  the  par- 
ties, was  executed  on  the  date  on  which  the 
Indebtedness  represented  by  the  $5,000  note 
was  Incurred,  the  $5,000  note  being  a  renewal 
note.  The  bank  asked  for  judgment  upon  its 
two  notes  for  principal  and  interest  and  at- 
torney's fees,  and  prayed  for  a  special  lien 
upon  the  land.  The  defendant  set  up  that 
the  deed  was  security  only  for  the  $5,000 
debt,  and  pleaded  that  he  had  tendered  $5,000 
and  Interest  up  to  the  date  of  the  tender,  and 
that  his  tender  was  coupled  with  a  demand 
for  the  deed  which,  was  given  as  security,  and 
that  plaintiff  stated  that  he  would  not  deliv- 
er said  deed  to  reconvey  said  property  to  de- 
fendant, unless  not  only  said  note  of  June  26, 
1914  (the  $5,000  note),  should  be  paid,  but  in 
addition  thereto  said  note  for  $447  dated  June 
28,  1913.  Defendant  further  pleaded  that  the 
refusal  on  the  part  of  the  plaintiff  to  make 
the  deed  of  reconveyance  imless  both  debts 
were  paid  constituted  a  breach  of  plaintiff's 
contract  with  the  defendant,  and  in  conse- 
quence thereof  the  defendant  was  under  no 
obligation  to  make  any  tender  to  the  plaintiff, 
and  the  defendant  was  therefore  not  liable 
for  interest  after' the  date  of  the  tender,  nor 
for  attorney's  fees. 

The  case  was  tried  on  an  uncontested  state- 
ment of  facts.  It  appears  that  the  security 
deed  was  dated  March  21,  1911.  It  is  abso- 
lute in  its  form  and  describes  no  debt  How- 
ever, it  is  admitted  in  the  pleadings  that  it 
was  given  to  secure  the  $5,000  debt  of  which 
the  $5,000  note  of  June  26, 1914,  was  a  renew- 
al. In  the  note  of  June  26, 1914,  after  setting 
forth  the  promise  to  pay  the  $5,000  and  in- 
terest and  10  per  cent  attorney's  fees,  is  the 
recital: 

"Having  pledged  to  said  bank  as  collateral 
security  for  the  payment  thereof  deed  to  real 
estate,  with  authority  to  sell  the  same  without 
notice  on  nonperformance  of  this  promise, 
*  *  ^  it  is  hereby  agreed  and  understood 
that  any  excess  of  security  upon  this  note  shall 
be  applicable  to  any  other  note  or  claim  held 
by  said  bank  against  me." 

The  other  note  of  $447,  dated  June  28, 1913, 
was  also  in  evidence. 

It  further  appears  that  defendant's  attor- 
ney went  to  the  bank  and  had  the  cashier  as- 
certain the  balance  due  on  the  $5,000  note  on 
Marcli  14,  1917.  The  cashier  figured  the 
amount  to  be  $2,856.90.  The  attorney  "offer- 
ed him  a  check  for  that  amount  and  demand- 


ed the  deed  for  whidi  the  debt  was  given  as 
security."  The  president  of  the  bank  was  ab- 
sent and  the  cashier  asked  time  to  confier 
with  him  before  making  answer.  On  the  next 
day  the  cashier  saw  the  defendant's  attorney, 
and  in  addition  to  bringing  the  $5,000  note 
brought  three  additional  notes.  Including  the 
$447  note,  and  stated  "that,  unless  Mr.  Smith 
paid  all  these  notes,  the  deed  would  not  be 
cancel^  or  surrendered."  A  few  days  there- 
after the  attorney  for  the  plaintiff  came  to 
the  attorney  for  the  defendant  and  offered  to 
surrender  or  cancel  the  deed  upon  payment  of 
the  two  notes  sued  on— that  is,  the  $5,000 
note  and  the  note  for  $447.  Defendant's  at- 
torney testified,  "This  I  declined  to  do."  On 
the  subject  of  continuity  of  the  tender  the 
only  evidence  Is  that  of  defendant's  attorney, 
as  follows: 

"I  have  the  money  on  hand  now  to  pay  the 
Washington  Exchange  Bank  the  amount  due 
on  the  $5,000  note,  and  am  ready  and  willing, 
in  behalf  of  Mr.  Smith,  to  pay  this  amount  at 
any  time  the  bank  is  willing  to  accept  it  and 
surrender  the  deed  for  which  it  was  given  to 
secure.  When  I  say  I  have  the  money  on  hand, 
I  mean  I  have  it  accessible  whenever  the  bank 
will  accept  it,  as  I  have  a  party  who  will  lend 
it  to  Mr.  Smith." 

Colley  &  CoUey,  of  Washington,  Qa.,  and 
Little,  Powell,  Smith  &  Goldstein,  of  Atlanta, 
for  plaintiff  in  error. 

1.  T.  Irvln,  Jr.,  of  Washington,  Ga.,  and 
Samuel  H.  Sibley,  of  Atlanta,  for  defendant 
in  error. 

BECK,  P.  J.  (after  stating  the  facts  as 
above).  [1]  1.  In  the  course  of  the  opinion 
affirming  the  Judgment  of  the  court  below  the 
Court  of  Appeals  made  this  ruling: 

"(2)  Under  the  agreed  statement  of  facts, 
the  court,  passing  by  consent  upon  all  ques- 
tions botlk  of  law  and  fact,  did  not  err  is 
finding  and  adjudging  that  the  $5,000  note  was 
the  only  note  sued  on  which  was  secured  by 
deed,  and  that  the  $447  note  was  not  so  se- 
cured. The  deed  in  question,  which  secured 
the  $5,000  note,  was  executed  prior  to  the  ex- 
ecution of  the  $447  note.  The  $447  note  was, 
however,  executed  prior  to  the  execution  of  the 
$5,000  note,  and  was  held  by  the  plaintiS  bank 
at  the  time  of  the  making  of  the  latter  note. 
The  $5,000  note  did  not  specifically  refer  to  the 
$447  note  (both  notes  being  executed  by  the 
same  person),  but  contained  the  following  pro- 
vision: 'And  it  is  hereby  agreed  and  understood 
that  any  excess  of  security  upon  this  note  shall 
be  applicable  to  any  other  note  or  claim  held 
by  said  bank  against  me.'  No  parol  evidence 
was  introduced  to  show  that  the  $447  note 
was  secured  by  the  deed  given  to  secure  the 
$5,000  note,  or  that  this  was  the  intention  of 
the  parties,  and  the  language  just  quoted  from 
the  $5,000  note  was  insufficient  in  itself  to  esr 
tablish  such  fact" 

.  In  the  case  of  Lefller  Co.  ▼.  Lane,  146  Ga. 
741,  92  S.  B.  214,  it  was  said: 

"W.  in  his  individual  capacity  executed  and 
delivered  a  deed  to  land  to  secure  a  named  in- 
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debtedness  due  by  him  to  L.  The  deed  stipn- 
lated  that  it  was  given  to  secure  'any  and  all 
indebtedness*  which  W.  'may  hereafter  owe'  to 
L.  After  the  delivery  of  the  deed  W.  became 
A  member  of  a  partnership,  which  also  became 
indebted  to  It.  Upon  the  dissolution  of  the 
partnership  with  the  knowledge  of  L.,  its  entire 
indebtedness  due  L.  was  assumed  by  W. 

Held,  that  under  the  terms  of  the  security 
deed,  when  W.  assumed  the  debt  of  the  copart- 
nership, it  became  his  debt,  and  was  covered 
by  the  deed  described." 

The  stipulation  in  the  $5,000  note  that  'It 
is  hereby  agreed  and  nnderstood  that  any 
excess  of  security  upon  this  note  shall  be 
applicable  to  any  other  note  or  dalm  held 
by  said  bank  against  me*'  was  broad  enough 
to  cover  the  $447  note  whidi  was  executed 
subsequently  to  the  execution  of  the  original 
$5,000  note,  but  prior  to  the  renewal  note 
containing  the  stipulfttion  quoted;  and  the 
expression,  "Any  excess  of  security  upon  this 
note  shall  be  applicable  to  any  other  note  or 
claim  held  by  the  bank  against  me,"  should 
be  construed  to  mean  that,  if  there  were  oth- 
er notes  held  by  the  bank  against  the  maker, 
they  should  be  secured  by  the  deed  to  the  ex- 
tent of  the  excess  of  the  value  of  the  land 
conveyed  by  the  deed  over  and  above  the 
amount  that  might  be  due  on  the  $5,000  note. 
The  ruling  made  in  the  case  of  LefBer  Co.  v. 
Lane,  supra,  and  what  we  have  ruled  here,  is 
supported  by  the  rulings  and  discussion  of 
questions  very  similar  to  that  presented  here 
In  the  cases  of  Wylly  v.  Screven,  98  Ga.  213, 
25  S.  B.  435,  MizeU  v.  Kesler,  135  Ga.  583,  69 
fi.  E.  1080,  and  Bank  of  Chatsworth  v.  Pat- 
terson, 148  Ga.  367,  96  S.  E.  996. 

[2]  2.  In  view  of  the  ruling  made  above, 
this  court  will  not  pass  upon  the  question  as 
to  whether  or  not  the  tender  alleged  and 
proved  by  the  defendant  was  a  valid  and 
sufficient  tender,  Inasmuch  as  that  question 
will  be  considered  from  a  materially  differ- 
ent standpoint  when  the  case  is  tried  again. 

Judgment  reversed. 

All  the  Justices  concur. 


(149  Ga.  584) 

WARRTCTT.  et  al..  County  Gom'rs,  v.  SMITH 
et  al.     (No.  1678.) 

(Supreme  Court  of  Georgia.    Dec  9,  1919.) 
(8i/lldbu$  by  the  CowrQ 

COUNTDBS  ^=S>196(1)— No  BBVIEW  OF  AOTS  OV 
COUNTY  C0MMIS8I0NSB8,  UNLESS  ▲  MANI1V8T 
ABUSE  OF  DISCBETION. 

**In  the  administration  of  county  affairs 
county  commissioners  are  vested  by  law  with 
a  broad  discretion,  and  the  reviewing  power  of 
a  judge  of  the  superior  court  should  be  exer- 
cised with  caution,  and  no  interference  had  im- 
less  it  is  clear  and  manifest  that  the  county 
authorities  are   abusing  the  discretion  vested 


in  them  by  law."  Dunn  v.  Beck,  14i  Ga.  148, 
86  S.  E.  385,  and  cases  dted;  Holt  v.  Smith, 
99  S.  E.  119.  In  the  instant  case  such  abuse 
of  discretion  was  not  made  to  appear,  and  the 
court  erred  in  enjoining  the  levy  of  the  tax 
made  by  the  county  commissioners. 

Hill,  J.y  dissenting. 

Error  from  Superior  Court,  Decatur  Coun- 
ty; W.  M.  Harrell,  Judge. 

Action  for  injunction  by  W.  E.  Smith  and 
others  against  W.  G.  Harrell  and  others, 
County  Commissioners.  Judgment  for  plain- 
tiffs, and  defendants  bring  error.    Beversed. 

Jno.  R.  Wilson  and  Hartsfield  &  Conger» 
all  of  Bainbridge,  and  Pottle  &  Hofmayer, 
of  Albany,  for  plaintiffs  in  error. 

G.  G.  Bower  and  T.  S.  Hawes,  both  of 
Bainbridge,  for  defendants  in  error. 

PER  CURIAM.  Judgment  reversed.  AH 
the  Justices  concur,  except  FISH,  C.  J.,  ab- 
sent, and — 

HILL,  J.  (dissenting).  There  was  In  the 
present  case  evidence  sufficient  to  authorise 
the  judge  in  holding  that  the  levy  of  the 
tax  rate  as  contained  in  the  item  in  question 
was  unnecessary  and  exorbitant,  and  that 
the  action  of  the  commissioners  of  roads  and 
revenues  was  an  abuse  of  discretion. 


a49  Ga.  650) 

CENTRAL  OF  GEORGIA  RT.  CO.  v.  DEAN. 

(No.  1287.) 

(Supreme  Court  of  Georgia.     Jan.  13,  1920.) 

(8yUabu9  hy  the  Court,) 

1.  Cabsiebs  ^=»406— Passbnosb  oveb  sevbi^- 
al  connecting  linbs  mat  hold  last  boad 

BESPONBIBLB  fob  LOSS  OF  BAGOAOB. 

Where  a  passenger  purchases  a  through 
ticket  over  a  line  of  railroads,  having  a  coupon 
attached  for  each  road,  and  checks  his  bag- 
gage through  to  his  destination,  if  upon  his  ar- 
rival it  is  found  to  be  lost,  he  may  hold  the  last 
road  of  the  line  responsible  therefor,  whether 
the  last  road  actually  received  the  baggage  or 
not.  Savannah,  Florida  &  Western  Ry.  ▼. 
Mcintosh,  73  Ga.  532. 

2.  Request  to  overbulb  case  denied. 

We  are  requested  to  review  and  overrule  the 
case  of  Savannah,  Florida  ft  Western  Ry.  v. 
Mdntoeh,  supra,  but  a  sufficient  number  of  the 
Justices  of  this  court  do  not  agree  to  overrule 
that  case. 

Certified  Questions  from  Court  of  Appeals. 

Action  by  Cornelia  Dean  against  the  Cen* 
tral  of  Georgia  Railway  Company.  Judg- 
ment for  plaintiff,  and  defendant  brings  er- 
ror, and  the  Court  of  Appeals  certifies  a 
question.  Question  answered  in  the  affirma- 
tive. 
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The  Conrt  of  Appeals  certlfle<l  the  follow- 
ing qaeetlon: 

"Can  a  passenger,  traTeUng  whofiy  between 
points  in  this  state,  on  a  throagh  ticket,  oyer 
different  lines  of  railroad,  havinir  a  coupon  at- 
tached for  each  road,  who  has  checked  his  bag" 
ga^  to  the  point  of  destination,  hold  the  last 
connecting  carrier  liable  for  the  loss  of  the  bag- 
gage, where  it  appears  from  the  evidence  that 
snch  last  connecting  earrier  never  in  fact  re- 
ceived said  baggage?" 

Moise  ^  Ridden,  of  Atlanta,  for  plaintiff 
in  error. 

John  W.  Orenshaw,  of  Atlanta,  for  defend- 
ant In  error. 

PER  CURIAM.  Qnestlon  certified  answer- 
ed as  in  headnote.    All  the  Jnstioes  conoor. 

GILBERT,  J.  (concurring  specially).  The 
writer  is  of  the  opinion  that  the  case  of 
Savannah,  Florida  Sc  Western  Ry.  v.  Mcin- 
tosh, 73  Ga.  532,  should  be  overruled.  A 
sufficient  number  of  the  Justices  of  this 
court  do  not  favor  this,  and  the  request  has 
consequently  been  denied.  The  case  is  there- 
fore binding,  and  this  concurrence  is  placed 
upon  the  binding  authority  of  that  case. 


(149  Ga.  654) 

McNAIR  V.  FORTNER.     (No.  1392.) 

(Supreme  Ck)urt  of  Georgia.     Jan.  13,  1920.) 
(SvUabus  by  ihe  CowrU) 

HOMESTBAJ)  ^=:>52,  177(2)  —  SUVFICIENOT  OF 
DESCBIPTIOIV  AS  CONBT&UCTIVB  NOTICE; 
BieHT  OT  HEAD  OF  FAMILY  TO  INTBBFOBB 
CLAIM  Ul   BEHALF  OF  BENEFIOIABIE& 

The  land  claimed  as  exempt  under  a  '*stat- 
ntory  or  short  homestead"  was  sufficiently  de- 
scribed' to  validate  the  ezemptloa,  and  to  op- 
erate, in  connection  with  the  other  circumstanc- 
es, as  constructive  notice  to  one  who  took  a 
security  deed  thereto  from  the  head  of  the  fam- 
ily after  the  exemption  wss  set  apart. 

Even  though  the  head  of  the  family,  at  the 
time  of  the  execution  of  the  security  deed,  may 
have  represented  to  the  grantee  therein  that 
there  were  no  incumbrances  on  the  land,  this 
would  not  affect  the  interests  of  the  beneficiaries 
in  the  land,  nor  estop  the  head  of  the  family 
from  interposing  a  claim  in  'their  behalf  when 
the  land  was  levied  on  under  an  execution  based 
upon  a  judgment  on  a  note  secured  by  the  deed. 

Error  from  Superior  Court,  Grady  Ck>unty; 
«V.  M.  Harrell,  Judge. 

Proceedings  on  execution  by  Mrs.  L.  M. 
McNair  against  Gus  Fortner,  head  of  family, 
with  daim  by  defendant  Judgment  for  de- 
fendant claimant,  and  plaintiff  brings  error. 
Affirmed. 


In  December,  1906t  upon  the  application 
of  Gus  Fortner,  what  is  commonly  known  as 
"a  statutory  <»r  short  homestead"  was  set 
apart  to  the  applicant  and  his  family  under 
section  2866  of  the  Code  of  1896  (GiTil  Code 
of  1910,  I  3416).  The  land  so  set  apart  was 
described  as  "fifty  acres  of  land,  to  wit,  21 
acres  of  lot  of  land  No.  72,  6  acres  of  lot  Nov 
— • ,  all  in  the  19th  district,  Grady  coun- 
ty." On  May  10,  1913,  Gus  Fortner  conveyed 
to  D.  G.  McNair  land  described  as  follows: 

"Eleven  and  two-thirds  acres  of  land  ofF  of 
lot  No.  72  in  the  19th  district  of  Grady  county, 
Georgia,  and  being  the  middle  11%-acre  tract 
of  a  8&-acre  tract  off  the  east  end  of  a  100* 
acre  tract  on  the  south  side  of  said  lot." 

This  deed  was  given  to  secure  the  paym^iK 
of  certain  notes.  On  November  11,  1915. 
D.  G.  McNair  conveyed  to  Mrs.  L.  M.  McNair 
the  same  land  described  in  the  security  deed 
made  to  him.  These  deeds  were  properly  re- 
corded. In  April,  1918,  Mrs.  McNair  obtained 
Judgment  in  a  suit  on  the  notes  against  Gus 
Fortner,  in  the  city  court  of  Cairo ;  and  exe- 
cution was  issued.  On  May  8, 1918,  Mrs.  Mc- 
Nair conveyed  to  Fortner  the  land  described 
in  the  deed  to'her,  for  the  purpose  of  having 
the  same  levied  on  and  sold  as  his  property 
in  accordance  with  the  statute.  The  execo- 
tion  in  her  favor  was  levied  on  this  land  od 
the  next  day,  as  the  property  of  Fortner. 
On  June  4,  1918,  Fortner,  as  the  head  of  a 
family,  interposed  a  daim  to  the  land.  Pend- 
ing the  claim  case,  ajid  on  March  7,  1919, 
the  homestead  that  had  been  granted  to  Fort- 
ner as  the  head  of  the  family  in  1906  was 
amended  in  the  following  particular: 

"That  part  of  petitioner's  homestead  as  set 
forth  above,  with  reference  to  the  said  21  acres 
of  land,  be  amended  by  adding  the  words, 
after  in  the  19th  district  of  Grady  county,'  as 
follows:  11  acres,  more  or  less,  of  said  21-acre 
tract,  being  more  fully  described  as  follows: 
Bounded  on  north  by  lands  of  Goodman  Fortner, 
on  the  west  by  lands  of  Antony  Fortner,  on 
the  east  by  lands  of  Antony  Fortner,  and  on 
the  south  by  the  original  land  line  of  the  sooth 
side  of  lot  of  land  number  72  in  the  19th  dis- 
trict of  said  state  and  county.  10  acres,  more 
or  less,  of  the  said  21-acTe  tract,  being  bounded 
as  follows:  On  the  north  by  lands  of  BVnnie 
Fortner,  on  west  by  the  Whigham  and  Coon- 
bottom  public  road,  and  on  the  south  by  the 
original  south  land  line  of  said  lot  72,  and  on 
the  east  by  a  certain  branch  known  as  Old 
Still  branch." 

On  the  trial,  which,  by  consent  was  had 
before  the  Judge  without  a  jury,  the  foresotng 
documentary  evidence  was  introduced:  and 
D.  G.  McNair  testified  in  behalf  of  the  plain- 
tiff that,  at  the  time  he  took  from  Gus  Fort- 
ner, on  May  10,  1913,  the  security  deed,  Fort- 
ner told  him  that  the  land  was  free  from  any 
and  all  liens  and  Incumbrances;  that  he  was 
Mrs.  L.  M.  McNalr's  general  agent,  and  rep- 
resented her  in  all  transactions;  that  "he 


^s:»Por  other  cases  see  same  topic  and  KEY-NUMBER  in  aU  Key-Numbered  Digests  and  Indexes 


Ga.) 


MoNAIR  T.  FOBTNSR 
(101  8.B.) 


773 


knew  Gns  Fortner  bad  pofisesedon  of  this  land 
at  the  time  he  took  the  deed,  but  if  he  had 
any  other  land  he  did  not  know  of  It"  Ous 
Fortner  testified  for  the  claimant  as  fc^ows: 

"The  land  levied  on  is  a  part  of  the  21-acre 
tract  set  forth  in  the  pony  homestead,  the  10 
acres  having  been  previously  sold.  He  had  no 
other  land  other  than  that  levied  on  at  the 
time  he  made  the  security  deed,  and  has  none 
other  at  this  time.  He  told  Mr.  McNair  that 
there  were  no  mortgages  against  the  land,  but 
did  not  tell  him  there  was  or  was  not  a  home- 
stead over  it." 

No  other  evidence  was  introduced.  The 
judge  rendered  a  judgment  finding  the  land 
not  subject.  The  plaintiff  excepted,  assign- 
ing error  upcm  the  judgment  because  It  was 
contrary  to  law,  and  without  evidence  to  sup- 
port it;  "because  the  uncontradicted  testi- 
mony showed  the  plaintiff  in  fi.  fa.  to  be  a 
bona  fide  holder  for  value  xmder  her  security 
deed,  and  the  description  in  the  pony  home- 
stead was  too  indefinite  to  be  constructive 
notice  to  plaintiff;  and  because  the  defend- 
ant is  estopped,  by  his  fraudulent  assertions, 
from  claiming  said  property  as  executed." 

S.  P.  Cain,  of  Cairo,  for  plaintiff  in  error. 
E.  D.  Rivers,  of  Cairo,  and  W.  T.  Crawford, 
of  niomasville,  for  defendant  in  error. 

FISH,  0.  J.  (after  stating  the  facts  as 
above).  The  controlling  question  in  this  case 
is  whether  the  evidence  authorized  the  judge 
to  hold  that  the  plaintiff  in  fi.  fa.,  or  her  hus- 
band, who  was  her  general  agent  and  acted 
for  her  in  the  transaction,  had  constructive 
notice,  when  the  defendant  in  fi.  fa.  executed 
to  him  the  security  deed,  that  the  land  there- 
in conveyed  was  a  part  of  the  land  which  had 
been  previously  exempted  to  the  defendant  as 
the  head  of  a  family  under  the  ''statutory  or 
short  homestead,"  as  provided  for  in  sections 
2866  et  seq.  of  the  Code  of  1S95  (Civil  Code 
of  1910,  I  8416). 

The  exemption  here  involved  was  made  In 
1906,  and  is  therefore  covered  by  the  provi- 
sions of  the  Code  of  1895.  Section  2867  of 
that  Code  declared  that  every  debtor  seeking 
the  benefit  of  the  exemption  "shall  make 
out  a  schedule  of  the  property  claimed  to  be 
exempt,  and  return  the  same  to  the  ordinary 
of  the  county,  without  making  any  applica- 
tion for  homestead,  and  It  shall  not  be  nec- 
essary to  publish  the  same  in  a  gazette.  The 
ordinary  shall  record  the -schedule  in  a  book 
to  be  k^t  by  him  for  that  purpose,"  etc. 
In  Braswell  v.  McDaniel,  74  6a.  323,  it  was 
said: 

^This  exemption,  now  found  in  section  2040 
et  seq.  of  the  Code  [of  1882],  originated  in  the 
act  of  1822,  and  has  now  become  a  part  of  the 
Constitution  of  1877.  In  [Mayor,  etc,  pf 
Rome  V.  Dickcrson]  13  Ga.  302,  this  court  held 
that  no  form  was  necessary  to  procure  such  an 
exemption,  which  holding  has  never  been  dis- 
turbed since,  so  far  as  we  are  informed.  There- 
fore, it  is  not  necessary  to  set  out  in  the  ap- 
plication that  the  applicant  is  a  debtor." 


In  the  case  refearred  to  (Mayor,  etc.,  of 
Home  V.  Dickerson,  13  Ga.  802  [2])  it  was 
held: 

''If  the  inventory  fairly  apprizes  the  creditors 
of  the  nature  of  the  effects,  so  as  to  enable  them 
to  hunt  them  up.  It  would  seem  to  be  sufficient." 

In  that  case  the  schedule  was  in  these 
words : 

''Schedule  of  J.  D.  Dickerson.  2  drafts  of 
the  county  treasurei^ll.50.  Filed  in  office 
11th  February,  1853.    A.  B.  Boss,  Clerk." 

In  74  Ga.  823,  supra,  it  appeared  that: 

"On  November  24,  1881,  McDaniel  filed  and 
had  recorded  an  exemption  of  personalty,  un- 
der section  2040  of  the  Code,  including  $65 
worth  of  provisions,  consisting  of  65  bushels  of 
com  in  the  shudc  and  1,000  pounds  of  fodder. 
The  petition,  or  statement  accompanying  the 
schedule,  stated  that  the  applicant  was  a  head 
of  a  family,  consisting  of  himself,  wife,  and 
children,  whose  names  and  ages  were  given,  and 
that  he  claimed  the  property  set  out  as  an  ex- 
emption." 

When  offered  in  evidence  the  schedule  of 
property  sought  to  be  exempted  from  levy 
and  sale  was  objected  to  on  the  ground  that 
it  did  not  appear  "from  the  paper  that  the 
applicant  was  a  debtor,  or  from  whose  estate 
the  property  was  taken."  It  was  held  by 
this  court  that  the  objectl<xis  were  not  good* 
and  that  the  paper  was  admissible  in  evi- 
dence. It  does  not  api)ear  that  the  schedule 
was  objected  to  on  the  ground  of  the  insuffi- 
ciency of  identification  of  the  com.  The  ac^ 
tlon,  however,  was  trover  for  the  corn 
brought  by  McDaniel  suing  for  the  use  of  his 
wife,  and  a  recovery  by  him  was  sustained. 

It  has  been  held  in  several  cases  that  the 
provisions  of  section  2868  of  the  Code  of 
1895,  relating  to  having  the  lands  sought  to 
be  exempted,  surveyed,  and  platted  by  the 
county  surveyor,  do  not  apply  where  the 
quantity  of  land  owned  by  the  applicant  for 
exemption  is  less  than  the  number  of  acres 
allowed  as  an  exemption  under  the  statute. 
Rogers  v.  Hawkins,  20  Ga.  200 ;  Pritchard  v. 
Ward,  64  Ga.  446;  Branch  v.  Ford,  09  Ga. 
768,  26  S.  B.  759. 

The  land  claimed  as  exempt  in  the  present 
case  was  described  In  the  original  schedule 
as  follows: 

"Fifty  acres  of  land,  to  wit:   21  acres  of  lot 

of  land  No.  72,  6  acres  of  lot  No. ,  all  in 

the  19th  district,  Grady  county.' 


>» 


The  schedule  was  filed  and  recorded  in  the 
ordinary's  <^ce  of  Grady  county,  Ga.  The 
words,  "fifty  acres  of  land,"  were  probably 
placed  in  the  schedule  on  the  idea  that,  as 
that  number  of  acres  is  exempted  under  the 
statute,  it  was  proper  to  claim  all  that  was 
allowed.  Formerly  It  was  the  practice  in 
some  of  the  courts  of  ordinary  to  allow  an 
exemption  under  a  schedule  setting  fortn 
an  exact  copy  of  the  entire  statute  providing 
for  the  statutory  exemption,  and  embracing 
aU  the  various  classes  of  property  which  may 
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be  indtided  in  a  schednle  as  exempt  from 
levy  and  sale,  with  no  effort  made  to  specify 
any  particolar  property  as  exempt  Such 
sdtiedales  however,  were  held  to  be  insnffl- 
dent,  and  an  exemption  claimed  thereunder 
to  be  Yoid  in  Kendall  t.  Parker,  146  Ga.  260, 
91  S.  E.  31.  In  the  instant  case  it  cannot 
be  said  that  no  effort  was  made  to  specify 
any  particular  land  as  exempt,  for  "21  acres 
of  lot  of  Und  No.  72,  •  •  •  In  the  19th  Dis- 
trict, Grady  county,"  were  specified  as  the 
land  claimed  to  be  exempt.  The  evidence 
showed  that  the  land  conveyed  by  the  defend- 
ant in  fl.  fa.,  who  applied  for  the  exemption, 
was  a  portion  of  the  land  specified  la  the 
schedule,  and  which  was  exempted.  The  gran- 
tee in  the  security  deed  testified  that  the  de- 
fendant was  in  iK)sse88ion  of  the  land  convey- 
ed in  the  deed  at  the  time  it  was  executed, 
and  that  defendant  had  no  other  land,  so  far 
as  the  witness  knew.  We  may  safely  assume 
that  the  defendant  in  claiming  the  21  acres  of 
lot  72  in  the  nineteenth  district  of  Grady 
county  owned,  or  was  in  possession  of,  no 
more  of  that  lot  than  he  desired  exempted; 
for  if  his  financial  condition  was  such  as 
rendered  it  necessary  for  him  to  take  advan- 
tage of  an  exemption  he  la  all  likelihood 
would  have  applied  for  the  exemption  of  as 
much  land  as  the  statute  allowed,  namely,  50 
acres.  Section  4530  of  the  Ckxle  of  1910  de- 
clares: 

''Notice  sufficient  to  ezdte  attention  and  put 
a  party  on  inquiry  is  notice  of  every  thing  to 
which  it  is  afterwards  found  sncfa  inquiry  might 
have  led.  Ignorance  of  a  fact,  due  to  negligence, 
is  equivalent  to  knowledge,  in  fixing  the  rights 
of  parties." 

This  principle  has  been  applied  in  many 
cases  by  this  court  In  our  opinion,  the  Judge 
was  authorized  to  find  that  the  record  of  the 
exemption,  togetlier  with  the  other  circum- 
stances in  evidence,  was  sufficient  to  excite 
the  attention  of  the  grantee  in  the  security 
deed,  and  to  put  him  on  inquiry  as  to  which 
21  acres  of  lot  of  land  72,  in  the  nineteenth 
district  of  Grady  county,  had  been  exempted 
to  the  defendant,  the  grantor  in  such  deed, 
and  that  therefore  he  had  constructive  notice 
that  the  land  he  was  taking  a  conveyance  to 
had  been  exempted,  and  consequently  he  did 
not  stand  in  the  position  of  a  bona  fide  pur- 
chaser without  notice.  Even  though  Fortner 
may  have  represented  to  McNair,  at  the  time 
the  security  deed  was  executed,  that  there 
were  no  incumbrances  on  the  land,  this  could 
not  operate  as  an  estoppel  upon  the  benefi- 
daries  of  the  exemption,  or  predude  him 
from  setting  up  their  right  to  the  exemp- 
tion in  his  character  as  head  of  the  family. 
Sharp  V.  American  BYeehold,  etc.,  Co.,  95 
Ga.  415,  22  S.  E.  633,  and  cases  dted. 

The  cases  relating  to  the  insufi&dency  of 
description  of  land  in  levies  and  deeds,  and 
where  year's  support  is  set  aside  in  land, 
dower,  and  also  where  land  is  set  apart  as 


exempt  as  a  constitutional  homestead,  are 
dearly  unlike  the  present  case,  for  there  are 
statutes  requiring  the  identity  of  the  land  in 
all  such  cases.  We  may  remark  that  the 
same  was  true  with  reference  to  the  "statu- 
tory or  short  homestead"  under  secticms  2, 
3,  and  14  of  the  act  approved  October  3, 
1868  (Acts  1868,  p.  27).  That  act,  however, 
was  amended  by  the  act  aiqproved  October  27» 
1870  (Acts  1870,  p.  74),  wherein  it  was  pro- 
vided that— 

"AU  that  shall  be  required  to  enable  a  debtor 
to  avail  himself  of  the  benefit  of  said  law  [as  to 
statutory  homestead]  is  to  make  out  a  achedole 
of  the  property  daimed  to  be  exempt,  and  re- 
turn the  same  to  the  ordinaiy  of  the  county* 
without  making  any  application  for  homestead* 
and  it  shall  not  be  necessary  to  publish  the 
same  in  a  gasetta." 

This  provision  of  the  act  of  1870  is  embod- 
ied in  the  section  of  the  Code  of  1895  herein- 
above referred  to. 

Judgment  affirmed. 

All  the  Justices  concur. 


(24  Qa.  App.  C50) 

GUOGENHEIMEB  &  GO.  t.  WHTTB- 
HUBST.     (No.  10640.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

Jan.  6,  1920.) 

(Byllahv  hy  ike  Oowrt,) 

OoNTBAOTs  ^=»1&— Meeting  or  minds  or  par- 
ties ESSENTIAL. 

Suit  was  brought  upon  an  open  account. 
The  defendant  admitted  the  correctness  of  die 
account,  and  pleaded  tliat  the  plaintiff  had 
become  indebted  to  liim  by  reason  of  the  breach 
of  a  certain  contract  for  the  shipment  of  other 
goods.  The  defendant  alleged  that  the  con* 
tract  had  been  lost,  and  by  plea  and  eTidence 
undertook  to  establish  the  contract.  The  evi- 
dence for  the  defendant  was  to  the  effect  that 
he  could  but  estimate  the  goods  enumerated  in 
the  original  contract,  and  there  was  no  posi- 
tive evidence  from  the  defendant  as  to  the  ex- 
act items -named  in  the  contract.  The  eri* 
dence  of  the  plaintiff  was  positive  Uiat  no  such 
contract  as  the  defendant  sought  to  establish 
was  entered  into  by  it;  that  it  had  no  knowl- 
edge of  any  such  purported  agreement.  The 
jury  found  a  verdict  in  favor  of  the  defendant. 
HMf  a  careful  examination  of  the  record  shows 
that  the  defendant  is  unable  to  show  a  positive 
contract,  or  to  show  the  essential  of  a  con- 
tract, that  the  minds  of  the  two  were  in  ac- 
cord as  to  the  same  agreement.  The  verdict 
for  the  defendant  was  without  legal  evidence  to 
support  it,  and  it  was  error  to  overrule  the  mo- 
tion for  a  new  trial. 

Error  from  Superior  Court,  Twiggs  Ooun- 
ty;  J.  Lr.  Kent,  Judge. 


^=s»For  other  cases  see  same  topic  and  KET-NUMUEIt  in  all  Key-Numbered  Digests  and  Indexes 


Ga.) 


EDWARDS  T.  ANDREWS  BRO& 
(101  8.SL) 


775 


Action  by  Guggenlieiiner  &  Oo.  against  W. 
li.  Whitehurst  Judgment  for  defendant,  and 
plaintiff  brings  error.    Reyersed. 

Hardeman,  Jones,  Park  &  Johnston,  of 
Maoon,  for  plaintiff  in  error, 

Jm  D.  Moore,  of  Macon,  for  defendant  in 
error. 

LUE33,  J.    Judgment  reversed. 

BROYLBS,  C.  J.,  and  BLOODWORTH,  J., 
omcur. 

(24  Ga.  App.  652) 

WELLONS  ▼.  McCARTHA.     (No.  10847.) 

(Oourt  of  Appeals  of  Georgia,  Diyislon  No.  1. 

Jan.  e,  1920.) 

lSyllabu9  hy  the  Court,) 

Afpbai.  and  ebbob  ^=»1005(2)—  Yebdict  sitp- 
pobtkd  by  byidbivcb  oonclubivs  on  ap- 
PEAL. 

The  evidence  in  this  case  authorized  the  ver- 
dict, which  haa  the  approval  of  the  trial  judge, 
and  this  court  cannot  interfere  with  it  It  was 
not  error  to  overrule  the  demurres  to  the  suit, 
nor  did  the  court  err  in  admitting  the  evidence 
objected  to  by  the  defendant.  The  admission  of 
sudi  evidence  was  not  harmful  to  the  defendant. 
For  no  reason  assigned  was  it  error  to  overrule 
the  motion  for  a  new  triaL 

Error  from  Superior  Court,  Orhsp  County; 
O.  T.  Oower,  Judge. 

Action  between  Albert  Wellons  and  Nancy 
McCartba,  by  next  friend.  There  was  a  judg- 
ment for  the  latter,  and  the  former  brings 
error.   Affirmed. 

Pearson  Ellis,  of  Cordele,  for  plaintiff  in 
error. 

Max  E.  Land,  of  Cordele,  for  defendant  in 
error. 

LUKE,  J.    Judgment  affirmed. 

BROTLES,  a  J.,  and  BLOODWORTH,  J., 
concur. 

(24  Qa.  App.  5i5) 
PATTERSON   t.    STATE.     (No.   10934.) 

(Court  of  Appeals  of  Georgia,  Division  No,  !• 

Dec  19,  1919.    Rehearing  Denied 

Jan.  7,  192O0 

(Syllabus  by  the  Oourt) 

Cbiminal  law  ^=»1160— Appbovsd  verdicts 
supported  bt  some  svidemcb  will  not  be 
set  aside. 

The  judge  did  not  err  in  charging  on 
voluntary  manslaughter  or  in  failing  to  charge 
invohintaiy  manslaughter.  The  requests  to 
charge,  as  far  as  legal  and  pertinent,  were 
covered  by  the  charge  given.  There  is  evidence 
to  support  the  verdict,  and,  it  having  been  ap- 
proved by  the  trial  judge,  this  court  will  not  set 
it  aside. 


Error  frcrn  Superior  Court.  Cobb  County; 
N.  A.  Morris,  Judge. 

Jack  Patterson  was  convicted  of  an  offense^ 
and  he  brings  error.    Affirmed. 

Clay  &  Giles,  of  Marietta,  and  F.  S.  Chal- 
mers and  Harvey  Hill,  both  of  Atlanta,  for 
plaintiff  in  error. 

Jno.  T.  Dorsey,  Sol.  Oen.,  of  Marietta,  and 
Wm.  Butt,  of  Blue  Ridge,  for  the  State. 

BLOODWORTH,    J.    Judgment   affirmed. 

BROYLES,  a  J.,  and  LUKE,  J.,  concur. 

(24  Ga.  App.  646) 
EDWARDS  V.  ANDREWS  BROS. 

ANDREWS  BROS.  v.  EDWARDS. 
(Nos.  10667,  10668.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

Jan.  6,  1920.) 

(Syllabus  by  ihe  Court.) 

Bbokebs  ^=»53,  57(2)  —  Bbokeb  must  hays 
been  pbogusino  cause  of  sale;  sale  bt 
owneb  at  different  fbigb  not  affectinq 
babned  comhission. 

In  order  for  a  broker  to  earn  commission 
on  account  of  the  sale  of  property,  he  must 
either  have  sold  it  or  been  the  procuring  cause 
of  the  sale.  The  owner  may  sdl  the  property, 
and,  if  he  does  not  nse  the  broker's  labor  to 
help  in  the  sale,  lie  owes  tiie  broker  nothing, 
but,  if  a  purchaser  procured  by  the  broker  buys 
from  the  owner,  even  at  a  less  price  than  that 
given  the  broker,  the  owner  would  be  liable  for 
the  broker's  commission  if  the  broker's  effort 
was  the  procuring  cause  of  the  sale.  See  Doonan 
V.  Ives  &  Krouse,  78  Ga.  296 ;  Case  Threshing 
Machine  Co.  v.  Binns,  23  Ga.  App.  46(3),  97 
S.  E.  443,  and  cases  cited. 

(a)  The  court  did  not  err  in  overruling  the 
general  and  special  demurrers  of  the  defendant, 
nor  in  overruling  the  motion  to  dismiss  the  case. 

(b)  The  charge  of  the  court,  when  read  in  its 
entirety,  was  full  and  fair.  The  evidence  au- 
thorized the  verdict,  which  has  the  approval  of 
the  trial  judge,  and  for  no  reason  assigned 
was  it  error  to  overrule  the  motion  for  a  new 
triaL 

Error  from  City  Oourt  of  Americus ;  W.  M. 
Harper,  Judge. 

Action  between  J.  O.  Edwards  and  An- 
drews Bros.  Judgment,  and  both  parties 
bring  error.  Affirmed  on  main  bill  of  excep- 
tions, and  cross-bill  of  exceptions  dismissed. 

W.  W.  Dykes,  of  Americus,  for  plaintiff  in 
error. 

T.  O.  Marshall  and  W.  T.  Lane,  both  of 
Americus,  for  defendant  in  error. 

LUKE,  J.  Judgment  on  main  bill  of  ex- 
ceptions affirmed.  Gross-bill  of  exceptions 
dismissed. 

BROXLES,  0.  J.,  and  BLOODWORTH,  J., 
concur. 


4s9For  other  cases  see  seme  topic  snd  KEY-NUMBER  in  all  Key-Numbered  Digeets  and  Indexes 
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(24  Ga.  App.  688) 

WALEEB  T.  STATB.    (No.  11089.) 

(Omrt  of  Appeals  of  Georgia,  Division  No.  1. 

Jan.  6,  1920.) 

(SyUabut  dy  the  Court.) 

1.  CanaivAi*  ulw  ^=s>594(l)  —  GoimNUAncE 

PBOPEBLY  BXFUaSD  WITHOUT  SHOWING  THAT 
WITNESS  HAD  BEEN  SUBPOENAED  OB  WOUIJ> 
BE  PRESENT  AT  NEXT  TERM. 

The  defendant,  npon  the  hearing  of  his  mo- 
tion for  a  continuance  on  account  of  an  absent 
witness,  not  showing  that  the  witness  had  been 
subpoenaed,  or  that  he  expected  to  have  the 
testimony  of  the  witness  at  the  next  term  of 
the  court,  the  court  did  not  err  in  overruling 
the  motion. 

2.  Cbiminai.  law  (|s=>814(17)  —  Failube  to 
instbuct  as  to  oibgumstaivtial  evidence 
whebe  both  dibect  and  ciboulistantial 
syidence  pboduced  not  ebbob,  whebe  no 

THEELT  bequest  1£ADB. 

There  being  both  direct  and  circumstantial 
evidence  connecting  the  defendant  with  the 
transaction  charged,  the  court  did  not  err,  in 
the  absence  of  a  timely  written  request,  In 
failing  to  histmct  the  jury  upon  the  law  of  cir- 
cumstantial evidence. 

8.   SumCIENOT    OF   EVIDENCE. 

The  verdict  was  authorized  by  the  evidence, 
and  the  court  did  not  err  in  overruling  the  mo- 
tion for  a  new  trial. 

Error  from  Superior  Oonrt,  Newton  Coxm- 
ty ;  Jno.  B.  Hutcheson,  Judge. 

Proceeding  between  Jesse  Walker  and  the 
State.  A  judgment  adverse  to  Walker  was 
rendered,  and  he  brings  error.    Affirmed. 

Rogers  ft  Knox,  of  Oovington,  for  plaintiff 
in  error. 

Cteo.  M.  Napier,  Sol.  Gen.,  of  Atlanta,  for 
the  State. 

BBOYLES,  0.  J.    Judgment  affirmed. 

LUKB  and  BLOODWORTH,  JJ.,  concur. 


(24  Ga.  App.  657) 

BBADFIELD  v.  ATLANTA  COCA-COLA 
BOTTLING  CO.    (No.  10346.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

Jan.  7,  1920.) 

(ByUabus  ly  the  Court.) 

Food  ^3:925— Bubden  ow  pbovino  neqlIqence 
on  the  past  of  one  bottlino  dbink ;  neg- 
ligence or  bottleb  of  dbink  held  fob 

JUBY. 

The  plaintiff  sued  for  damages,  alleging  that 
she  had  sustained  injury  by  swallowing  small 
particles  of  glass  contained  in  a  bottle  of  Coca- 
Cola  put  up  and  sold  by  the  defendant,  the 
Atlanta  Coca-Cola  Bottling  Company.    The  de* 


fendant  proved  that  it  bottled  the  Coca-Cola 
with  the  latest  and  most  improved  madiinery, 
and  that  most  careful  inspection  was  had  and 
made  of  every  bottle  of  Coca-Cola  sold  by  it. 
Hie  evidence  was  to  the  effect  that  the  defend- 
ant sold  the  bottle  of  Coca-Cola  to  one  person, 
who  In  torn  sold  it  to  the  retail  dealer,  who  in 
turn  sold  it  to  the  plaintifiE.  The  evidence  far- 
ther was  that  some  considerable  period  elapsed 
between  the  time  of  filling  the  bottle  with  the 
Ck)ca-Cola  syrup  and  the  time  of  purchase  of  the 
same  by  the  plaintiff.  Upon  the  idea  that  the 
plaintiff  had  failed  to  show  negligence  in  the 
manufacture  or  filling  of  the  bottle  by  the  de- 
fendant the  court  directed  a  verdict  in  favor  of 
the  defendant.  That  ruling  is  here  for  review. 
While  it  was  incumbent  upon  the  plaintiff  to 
prove  negligence  of  the  defendant  in  the  bottlinis 
of  the  C^ca-Cola,  yet  on  proof  by  Uie  plaintiff 
that  the  bottle  did  contain  glass,  it  was  in  our 
opinion  a  question  for  the  jury  whether  the  de- 
fendant in  filling  the  Coca-Cola  bottle  exercised 
the  care  required  by  law.  If  the  jury  were  satifi- 
fied  that  there  was  no  negligence  attribntable 
to  the  defendant  then  they  would  not  return  a 
verdict  In  favor  of  the  plaintiff.  Proof  that  the 
bottle  contained  glass  is  a  circumstanoe  which 
the  jury  may  consider  in  determining  whether 
or  not  such  glass  was  left  in  the  bottle  by  the 
defendant  when  the  bottle  was  filled  with  the 
Coca-Cola.  If  the  Jury  should  determine  that 
after  the  bottle  of  Coca-Cola  had  left  the  cqb- 
tody  of  the  defendant  there  were  partides  of 
glass  in  the  bottle,  either  by  handling  or  by  open- 
ing it,  then  the  plaintiff  could  not  recover  against 
the  defendant.  These  are  questions  which  must 
necessarily  be  determined  by  a  jury.  We  are 
convinced  that  this  case  should  have  been  sub- 
mitted to  a  jury  upon  the  issues  of  fact,  and, 
upon  appropriate  instruction,  it  was  for  them 
to  say  whether  the  glass  in  the  bottle  was  tiiere 
because  of  negligence  of  the  defendant.  Hie 
court  erred  in  directing  a  verdict  for  the  de- 
fendant. See  Blood  Balm  Co.  v.  (hooper,  83  (^a. 
457,  10  S.  E.  118,  5  li.  R.  A.  612,  20  Am.  St. 
Rep.  324 ;  Watson  v.  Augusta  Brewing  0>.,  124 
Ga.  121,  62  S.  B.  152,  1  L.  R.  A.  (N.  S.)  1178, 
110  Am.  St.  Rep.  157;  Payne  v.  Rome  Coca- 
Cola  Bottling  Co.,  10  Ga.  App.  762,  73  8.  B. 
1087. 

Broyles,  C.  J.,  dissenting. 

Brror  from  Superior  Court,  B*oltoii  Cbunty; 
Geo.  L.  Bell,  Judge. 

Action  by  Mrs.  Riley  Bradfleld  against 
the  Atlanta  Coca-Cola  Bottling  Oonqpany. 
There  was  a  judgment  for  defendant,  and 
plaintilf  brings  error.    Reversed. 

E.  F.  Childress  and  McCallum  &  Sima,  all 
of  Atlanta,  for  plaintiff  in  error. 

Candler,  Thomson  &  Hirsch,  of  Atlanta,  fitur 
defendant  In  error. 

LUKE,  J.    Judgment  reversed* 

BLOODWORTH,  J.,  concurs. 

BROYLES,  C.  J.  (dissenting).  I  think  that 
the  evidence  demanded  a  finding  in  faror  of 
the  defendant,  and  that  the  court,  thei-efore^ 
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did  not  err  in  directing  a  verdict  for  Uiat 
party.  Even  if  It  be  conceded  that  under  all 
the  particular  facts  of  this  case  the  presence 
of  loose  pieces  of  glass  in  the  bottle  of  Ooca- 
Cola  purchased  by  the  plaintiff  raised  an  in- 
ference of  negligence  against  the  defendant, 
this  inference  was  completely  rebutted  by  the 
undisputed  evidence  introduced  by  the  de- 
fendant, which  clearly  showed  that  it  had 
exercised  ordinary  care  in  the  bottling  of  the 
beverage.  The  defendant,  not  being  an  in- 
surer, was  therefore  not  liable  for  the  plain- 
tiff's injuries. 

In  my  opinion  the  Judgment  of  the  lower 
court  should  be  affirmed. 


(24  Oa.  App.  669) 

GEO.  W.   MULLER  BANK   FIXTURE  00. 

V.  LEWIS  THOMPSON  &  CO.,  Inc. 

(No.  10379.) 

(Oourt  of  Appeals  of  Qeorgia,  Division  No.  1. 

Jai^.  7,  1920.) 

(8yUahu9  }>y  th^  Oouri.) 
SAI.S8  4=o421— Bmnnt's  dahaoes  on  waxlwe 

OF   SKIXER  to   DBLIVXB. 

Under  the  particular  facts  of  this  case  It 
was  error  for  the  judge  to  charfie:  *'If  the  de- 
fendant did  not  put  the  plaintiff  on  notlee  that 
this  materi;d  was  to  be  used  for  any  specific 
purpose,  then  what  I  have  charged  you  with 
regard  to  going  into  the  open  market  and  buy- 
ing Other  material  would  not  apply  to  thiu 
case  or  to  this  condition.'^ 

Elrror  from  Superior  Court,  Fulton  Coun- 
ty; Geo.  L.  Bell,  Judge. 

Action  between  the  George  W.  MuUer  Bank 
Fixture  Company  and  Lewis  Thompson  & 
Co.,  Incorporated.  There  was  a  judgment 
for  the  latter,  and  the  former  brings  error. 
Reversed. 

Brewster,  Howell  &  Hesrman  and  Mark 
Holding,  all  of  Atlanta,  for  plaintiff  in  error. 

Anderson,  State  ft  D'Orr,  of  Atlanta,  for 
defendant  in  error. 

LUKE,  J.  L  Where  a  purchaser  of  goods 
makes  known  to  the  vendor  at  the  time  of 
the  purchase  that  he  has  resold  the  goods, 
and  the  sale  is  completed  with  full  knowledge 
of  this  fact,  failure  of  the  vendor  to  comply 
with  his  contract  would  entitle  the  purchaser 
to  recover  the  difference  between  the  con- 
tract price  and  the  price  at  which  the  goods 
were  resold.  Wappoo  Mills  v.  Commercial 
Guano  Co.,  91  Ga.  396,  18  S.  E.  808  (1); 
Twin  City  Lumber  Co.  v.  Daniels,  22  Oa. 
App.  578  (2, 3),  581,  584,  96  S.  E.  437,  and 
cases  cited.  But  this  rule  is  not  applicable 
to  the  case  sub  Judice,  for  while  the  answer 


alleges,  and  the  evidence  for  the  defendant 
shows,  that  the  goods  purchased  were  to  be 
used  for  a  special  job  for  which  defendant 
had  a  contract,  the  particular  goods  were 
not  to  be  resold,  but  were  only  to  go  Into 
and  be  used  as  material  in  completing  the 
contract  The  seventh  paragraph  of  the  an- 
swer of  the  defendant  is  as  follows: 

*^efendant  farther  shows  that,  as  stated 
above,  the  flitches  referred  to  in  the  preced- 
ing paragraph  were  bought,  and  the  plaintlfl 
contracted  to  seU  them  for  a  special  job  for  the 
First  National  Bank  of  Gastonia,  N.  0.  Aft- 
er plaintiff  failed  to  ship  the  flitches  bought  by 
it  for  said  special  job,  and  failed  and  refused 
to  ship  the  same,  defendant  was  thereupon 
compeUed  to  go  into  the  market  and  to  buy 
other  flitches,  in  lieu  of  the  flitches  which  the 
plaintiff  had  contracted  to  seU  and  to  ship  for 
said  special  job.  Defendant  did  not  buy  said 
flitches  in  the  market  of  the  kind  and  quality 
contracted  by  plaintiff  to  sell,  and  which  plain- 
tiff failed  and  refused  to  sell  and  ship  accord- 
ing to  the  contract,  and  defendant  was  com- 
pelled to  pay  for  said  flitches  in  the  market  at 
said  time  the  smn  of  $671.28.  Defendant, 
therefore,  is  entitled  to  recover  from  the  plain- 
tiff the  sum  of  $419.55,  which  is  the  difference 
between  what  defendant  was  forced  to  pay  for 
said  flitches  and  the  price  at  which  it  bought 
them  from  the  plaintiff,  to  wit,  $251.78." 

The  rule  applicable  to  this  case  is  laid 
down  in  the  case  of  Hardwood  Lumber  Co. 
V.  Adam,  134  Qa.  821,  68  S.  B.  725  (1),  32  L. 
R.  A.  (N.  S.)  192,  as  follows: 

"The  general  rule  is  that,  hi  a  suit  for  breach 
of  contract  for  failure  to  deliver  goods  of  a 
certain  quality  sold  at  a  specified  price,  the 
measure  of  damages  is  the  difference  between 
the  contract  price  and  the  market  price  at  the 
time  and  place  of  delivery." 

See,  also,  Twin  City  Lumber  Ca  r.  Dan- 
iels, supra. 

Tills  general  rule  being  applicable  to  the 
case  now  under  consideration,  and  the  evi- 
dence for  the  plaintiff  showing  that  the  de- 
fendant did  not  put  him  on  notice  that  the 
materials  were  purchased  to  be  used  for  the 
specific  purpose,  it  was  error  requiring  the 
grant  of  a  new  trial  for  tlie  judge  to  charge 
as  follows: 

<«If  the  defendant  did  not  put  the  plaintiff 
on  notice  that  this  material  was  to  be.  used 
for  any  specific  purpose,  then  what  I  have 
charged  you  with  regard  to  going  into  the  open 
market  and  buying  other  material  would  not 
apply  to  this  case  or  to  this  condition." 

2.  There  is  no  substantial  merit  in  the 
other  assignments  of  error.  The  oourt  erred 
in  overruling  the  motion  for  a  new  trlaL 

Judgment  reversed. 

BROYLES,  C.  J.,  and  BLOODWORTH,  J., 
concur. 
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(24  Ga.  App.  641) 

dTT  OF  WABBENTON  ▼.  SMITH.     (No. 

9698.) 

(Oourt  of  Appeals  of  Georgia,  Division  No.  L 

Jan.  6,  1920.) 

(Syllabus  hy  the  Oourt.) 

rbveb8al  in  confobmitt  to  judgment  of 
Supreme  Goubt. 

The  petition  set  out  no  cause  of  action,  and 
the  court  erred  in  overruling  the  general  demnr- 
rer.  See  Gity  of  Warrenton  v.  Smith,  149  Ga. 
— ,  101  S.  E.  081. 

Error  from  Superior  Goort,  Warren  Goim- 
ty;  B.  F.  Walker,  Judge. 

Action  by  G.  M.  Smith,  Jr.,  by  next  friend, 
against  the  Gity  of  Warrenton.  General  de- 
murrer to  petition  overruled,  and  defendant 
appealed,  and  from  a  judgment  of  affirmance 
by  the  Gourt  of  Appeals,  defendant  took  cer- 
tiorari to  the  Supreme  Gourt,  wherein  the 
Judgment  below  was  reversed  <149  Ga.  — ^ 
101  S.  B.  681).  Beversed  in  conformity  to 
Judgment  of  Supreme  Gourt 

E.  P.  Davis,  of  Warrenton,  for  plaintiff  in 
error. 

E.  T.  Shurley,  of  Warrenton,  and  Horace  & 
Frank  Holden,  of  Athens,  for  defendant  in 
error. 

LUKE,  J.    Judgment  reversed. 

BBOYIiES,  G.  J.,  and  BLGODWObTH,  J., 
concur. 


(126  Va.  780) 

LANDEBS  v.  gommonweai/th. 

(Supreme  Gourt  of  Appeals  of  Virginia.    Nov. 

20,  1919.) 

1.  IinXIXIOATINO  UQUOBS  ^S»244r— PBOOEBD- 
ING8  TO  ENFOBCE  FOBFBrrXTBS  OF  AUTOMO- 
BILE TBANSPOBTINa  UQUOB  ABE  IN  BEM. 

Proceeding  under  Acts  1918,  c.  388»  {  57,  to 
enforce  forfeiture  of  an  automobile  used  in  the 
transportation  of  liquor  in  Tiolation  of  the 
Prohibition  Law,  is  a  proceeding  in  rem  against 
the  vehicle,  regardless  of  the  ignorance  of  the 
owner  that  it  is  being  put  to  an  illegal  use  by 
another  in  view  of  clauses  (a),  (b),  (c),  and  (d). 

2.  Intoxicatiwq  uquobs  ^=s>247— Innocence 

OF  OWNEB  NO  DEFENSE  IN  PBOCBEDING  TO 
BNFOBCE  FOBFEITUBB  OF  AI7T0M0BILE  TBANB- 
POBTINO  LIQUOE. 

In  proceeding  under  Acts  1918,  c.  388,  {  57, 
to  enforce  a  forfeiture  of  an  automobile  used 
in  violation  of  the  Prohibition  Law,  the  inno- 
cence of  the  owner  of  the  automobile  of  any 
knowledge  of  the  illegal  use  to  which  the  ma- 
chine is  being  put  is  no  defense;  the  test  of 
liability  being  the  guilty  knowledge  of  the  per- 
son in  charge,  in  view  of  clauses  (a),  (b),  (c), 
{d),   and   (g)   and   Gode  1904,   §1  2179-2190. 


8.  Statutes  ^s»212— Lbqislatukb  pbbsuhed 
to  be  famuiab  with  bubjbot. 

The  Legislature  is  presumed  to  have  been 
familiar  with  the  subject  with  which  it  was 
dealing. 

4.  iNTOXIOATINa  LIQUOBS  ^=9250~PEB80NAX« 
NOTICE  TO  OWNEB  IN  PBOGEEDINGS  TO  DE- 
CLABE  FOBFEITUBB  OF  AUTOMOBUJB  NOT 
NECESSABT. 

In  proceeding  under  Acts  1918,  c.  388,  |  57, 
to  enforce  forfeiture  of  automobile  used  in 
violating  Prohibition  Law,  personal  service  of 
notice  required  to  be  given  under  clause  (a)  is 
not  necessary;  the  proceeding  being  in  rem, 
and  service  by  publication  being  the  only  meth- 
od of  service  prescribed. 

6.  Intoxicating  uquobs  ^=s>250— Pubuca- 

TION  OF  notice  A  JUBISDICTIONAI.  BEQVIBB- 
MENT  IN  PBOCEEDINQ  TO  ENFOBCE  FOBXSI- 
TUBB    OF    AUTOMOBILE. 

In  proceeding  under  Acts  1918,  c  388,  |  57, 
to  enforce  forfeiture  of  automobile  used  in 
violating  Prohibition  Law,  the  publication  of 
notice  citing  all  persons  interested,  under  danse 
(a)  is  necessary  to  confer  jurisdiction  upon  the 
court  to  proceed  with  the  forfeiture. 

6.  Intoxioatinq  uquobs  ^=s>251— Pebsonb 
intebested  can  defend  in  pboceedina  to 
bnfobce  fobfettube  of  automobile. 

In  proceeding  under  Acts  1918,  c.  388^  §  57, 
to  declare  forfeiture  of  automobile  used  in 
violating  Prohibition  Law,  any  one  concerned  In 
interest  may  appear  and  make  a  valid  defense; 
Budi  right  being  expressly  given  by  dauae  (c) 
but  existing  independent  thereof. 

Blrror  to  Gircnit  Gonrt,  Hanover  Coanty. 

Information  to  enforce  forfeiture  of  an 
automobile  used  in  violating  the  ProUbition 
Law.  Judgment  of  forfeiture,  and  Mis.  W. 
M.  Landers  brings  error.   Affirmed. 

H.  M.  Smith,  Jr.,'  and  McNeill  &  Brenmer, 
all  of  Richmond,  for  plaintiff  in  error. 

Jno.  R.  Saunders,  Atty.  Gen.,  and  F.  M. 
Chichester,  of  Fredericksburg,  for  the  Gom- 
monwealth. 

BURKS,  J.  This  Is  an  informatiOQ  to  en- 
force a  forfeiture  of  an  automobile  need  in  vi- 
olating the  Prohibition  Law  of  the  state.  Tbe 
case  was  submitted  to  the  decision  of  the 
judge  of  the  circuit  court,  without  the  inter- 
vention of  a  Jury,  upon  an  agreed  statement 
of  facts.  To  a  judgment  of  forfeiture,  this 
writ  of  error  was  awarded. 

The  statement  of  facts  agreed  upon  is  as 
follows: 

"It  is  agreed  that  the  car  In  question,  to  wit, 
Packard,  Pennsylvania  license  tag  No.  352787, 
described  in  the  information,  was  seized  in 
Hanover  county  by  J.  G.  Chichester,  sergeant 
of  the  city  of  Fredericksburg,  on  the  30th  day 
of  November,  1918,  while  in  the  possession  of 
G.  P.  Landers,  and  that  the  said  car  was 
transporting  90  gallons  of  ardent  spirits  con- 
trary to  law. 
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'^t  is  ftirther  agreed  that  the  car  in  question 
was,  and  is  now,  the  property  of  the  re- 
spondent, Mrs.  W.  M.  lenders,  and  that  the 
said  W.  M.  Landers,  and  no  other  person,  had 
any  interest  or  equity  in  said  Packard  auto- 
mobile, and  that  the  said  respondent  was  not 
at  the  time  of  said  transportation,  or  at  any 
other  time,  knowingly  aiding  or^  abetting  the 
said  O.  P.  Landers  or  any  otiier  person  in 
the  transportation  of  ardent  spirits. 

"It  is  further  agreed  that  the  said  Mrs.  W. 
M.  Landers  did  buy  the  said  automobile  in 
Baltimore,  Md.,  November  21,  1918,  and  did 
bring  it  to  Richmond  at  that  time,  and  did  on 
or  about  the  26th  day  of  November  send  said 
car  back  to  Baltimore  by  G.  P.  Landers,  her 
son,  for  the  purpose  of  having  certain  promis- 
ed repairs  made  to  and  on  said  automobile,  and 
that  on  his  return  from  this  last  trip  G.  P. 
Landers  did  transport  ardent  spirits  as  afore- 
said." 

The  defense  Is  that  the  owner  of  the  car 
was  "an  innocent  owner  ;^'  that  she  did  not 
in  any  way  violate  the  Prohibition  Act  of 
1918  (Laws  1918,  a  388),  nor  knowingly  aid 
or  abet  any  one  else  in  doing  so;  and  that 
she  was  entirely  ignorant  of  the  illegal  use 
to  which  her  car  was  put  by  her  son,  and 
hence  was  not  within  the  purview  of  the 
provisions  of  said  act  Whether  she  was  or 
not  is  dependent  upon  the  proper  Interpre- 
tation and  meaning  of  the  act  The  section 
under  which  the  prosecution  was  had  (section 
57)  is  given  in  the  margin,  with  letters  set 
opposite  the  different  paragraphs  for  conven- 
ience of  reference.^ 


^  (a)  "When  any  officer  charged  with  the  enforce- 
ment of  this  law  ehall  have  reason  to  believe  that 
ardent  spirits  are  being  transported  in  any  wagon, 
boat,  buggy,  automobile  or  other  rehlcle,  whether 
of  like  kind  or  not,  contrary  to  law,  he  shall  have 
the  right  and  it  shall  be  his  duty  to  obtain  a  war- 
rant to  search  such  wagon,  boat,  buggy,  automobile 
or  other  vehicle,  and  to  seize  any  and  all  ardent 
spirits  found  therein  which  are  being  transported 
contrary  to  law.  Whenever  any  ardent  spirits  which 
are  being  illegally  transported,  or  are  being  trans- 
ported for  an  illegal  use,  shall  be  seized  by  an 
officer  of  the  state  of  Virginia,  he  shall  also  take 
possession  of  the  vehicle  and  team,  or  automobile, 
boat  or  any  other  conveyance,  other  than  a  con- 
veyance owned  and  used  by  a  railroad,  steamboat 
or  express  company,  in  which  such  liquor  shall  be 
found,  and  turn  the  same  over  to  the  sherifC  of  the 
county,  or  sergeant  of  the  city  in  which  such  sei- 
zure shall  be  made,  and  such  vehicle  and  team,  au- 
tomobile, boat  or  other  conveyance  shall  be  for- 
feited to  the  commonwealth;  and  shall  report  the 
seizure  to  the  attorney  for  the  commonwealth  of 
the  county  or  city  in  which  such  seizure  shall  be 
made,  and  to  the  commissioner  in  writing,  and  the 
attorney  for  the  commonwealth  shall  file  any  infor- 
mation in  the  name  of  the  commonwealth  against 
such  vehicle  and  team,  automobile,  boat  or  other 
conveyance  by  name  or  general  desl^ation.  The 
information  shall  allege  the  seizure,  and  set  forth 
In  general  terms  the  cause  and  grounds  of  for- 
feiture. It  shall  also  pray  that  the  property  be 
condemned  and  sold  and  the  proceeds  be  disposed  of 
according  to  law,  and  that  all  persons  concerned  in 
interest  be  cited  to  appear  and  show  cause  why 
the  said  property  should  not  be  condemned  and 
sold  to  enforce  the  forfeiture,  which  information 
ehall  be  sworn  to  by  the  attorney  for  the  common- 
wealth. Upon  the  filing  of  the  information  the 
clerk  of  the  court  shall  forthwith   issue  a  notice 


It  is  conceded,  in  the  outset,  that  the  Leg- 
islature had  ample  power  to  provide  for  the 
forfeiture  of  property  employed  in  violating 
the  laws  of  the  state,  whether  the  owner 
thereof  has  guilty  knowledge  of  its  use  or  not, 
and  that  the  procedure  for  declaring  and  en- 
forcing the  forfeiture  in  the  case  at  bar  con- 
reciting  briefly  the  filing  of  the  information,  the 
object  thereof,  the  seizure  of  the  property  and  cit- 
ing all  persons  concerned  in  interest  to  appear  on 
a  specified  day  of  the  next  term  of  the  court,  after 
the  publication  of  said  notice,  and  show  cause  why 
the  prayer  of  the  information  for  condemnation  and 
sale  should  not  be  granted,  a  copy  of  which  said 
notice  shall  be  posted  at  the  front  door  of  the  coiurt- 
house  by  the  sheriff  of  the  county  or  sergeant  of 
the  city  and  published  by  him  in  some  newspaper 
published  in  the  county  or  city  where  such  seizure 
is  made,  at  least  five  days  before  the  return  day 
of  such  notice,  or  if  there  be  no  newspaper  pub- 
lished in  the  county  or  city,  then  in  some  news- 
paper having  general  circulation  therein,  which 
said  publication  shall  be  sufficient  service  of  no- 
tice on  all  parties  concerned  in  interest." 

(b)  "Provided  that  any  person  claiming  an  in- 
terest therein  may  give  a  forthcoming  bond.  In 
amount  double  the  value  of  the  property  so  seized, 
conditioned  that  the  vehicle  and  team,  automobile, 
boat  or  other  conveyance  will  be .  forthcoming  in 
compliance  with  any  order  of  the  court  having  ju- 
risdiction and  to  pay  all  costs  and  fees  incident  to 
such  seizure." 

(c)  "Any  person  Interested  may  appear  and  be 
made  a  party  defendant  and  make  defense  to  the 
Information,  which  must  be  done  by  answer  under 
oath,  and  the  proceedings  shall  conform  as  nearly 
as  practicable  to  chapter  ninety-eight  of  the  Code 
of  Virginia  of  nineteen  hundred  and  four." 

(d)  "But,  provided,  further,  that  any  equity  or 
interest  of  any  person  who  is  in  charge  of  such 
vehicle  and  team,  automobile,  boat  or  other  convoy- 
ance,  or  who  is  an  occupant  of  the  same  at  the  time 
such  seizure  is  made^  shall  be  forfeited  by  making 
such  person  or  persons  a  party  defendant,  and  the 
possession  of  such  ardent  spirits  in  such  vehicle, 
automobile,  boat  or  other  oonyeyance,  shall  be  pri- 
ma facie  evidence  that  the  person  In  charge  knew 
such  ardent  spirits  were  in  such  vehicle,  auto- 
mobile,, boat  or  other  conveyance,  nor  shall  it  be  a 
ground  of  defense  that  such  person  or  persons  by 
whom  said  property  was  used  in  violation  of  law 
has  not  been  convicted  of  such  violation.  The  said 
information  shall  be  Independent  of  any  proceeding 
against  such  person  or  any  other  for  violation  of 
law." 

(e)  "For  every  information  filed  under  this  sec- 
tion there  shall  be  allowed  to  the  attorney  for  the 
commonwealth  a  fee  of  ten  dollars  and  to  the  offi- 
cer making  the  seizure  and  arrest  a  fee  of  ten  dol- 
lars, which  shall  be  taxed  as  oost  and  collected  in 
the  manner  provided  by  law." 

(f)  "In  every  case  the  ardent  spirits  shall  be 
turned  over  to  the  conmiissloner  as  herein  provid- 
ed." 

(g)  "The  officer  making  the  seizure  shall  also  ar- 
rest all  persons  in  charge  of  or  occupying  such 
team  or  vehicle  and  report  all  arrests  made  to  the 
attorney  for  the  commonwealth  of  the  county  or 
city  In  which  such  arrests  shall  be  made,  and  to 
the  commissioner  in  writing,  and  the  attorney  for 
the  commonwealth  shall  at  once  proceed  against 
the  person  or  persons  arrested  under  the  provi- 
sions of  this  act,  who,  upon  conviction,  shall  be 
deemed  guilty  of  a  misdemeanor  and  shall  be  fined 
not  less  than  fifty  nor  more  than  five  hundred 
dollars,  and  confined  in  Jail  not  less  than  one  nor 
more  than  six  months." 

(h)  "Provided  that  the  forfeiture  provided  for  in 
this  section  shall  not  apply  to  the  transportation 
In  personal  baggage  of  the  quantity  of  ardent 
spirits  permitted  by^thls  act" 

Acts  1918,  i  67,  p.  612. 
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stttntes  dne  process,  ftnd  Is  all  tliat  is  nec- 
essary to  give  the  owner  of  the  automobile 
a  fair  trial  on  the  merits;  bnt  it  is  denied 
that  the  language  of  the  statute  is  applicable 
to  the  facts  of  this  case.  It  is  unnecessary, 
therefore^  to  dte  authorities  to  support  the 
validity  of  the  forfeiture  clause  of  the  stat- 
ute in  question.  But  see  Hoggs'  Case,  76  Va. 
989,  and  cases  cited. 

Undoubtedly  the  forfeiture  clause  of  the 
statute  is  highly  penal  in  its  nature,  but  we 
shall  not  expend  time  in  discussing  the 
rule  of  construction  of  criminal  statutes  and 
the  effect  of  section  58  of  the  Prohibition  Act, 
declaring  that  the  entire  act  *'and  all  of  its 
provisions  shall  be  liberally  construed  to 
effect  these  objects,"  so  much  relied  on  in 
the  argument,  as  the  rights  of  the  plaintiff  in 
error  can  be  ascertained  without  prejudice 
to  the  commonwealth,  by  a  fair  and  reason- 
able oonstructl<»i  of  the  statute,  and  of  this 
she  cannot  complain.  For  the  purposes  of  this 
case,  we  deem  it  unnecessary  to  say  more 
about  the  effect  of  section  58  aforesaid. 

Section  57  of  the  act  under  which  the  in- 
formation was  filed,  and  which  is  copied  in 
the  margin,  deals  with  two  classes  of  offend- 
ers, (1)  offending  vehicles  and  (2)  offending 
persons.  The  first  four  paragraphs  marked, 
respectively,  (a),  (b),  (c),  and  (d),  relate  whol- 
ly to  the  forfeiture  of  vehicles  in  which  ar- 
dent spirits  "are  being  illegally  transported, 
or  are  being  transported  for  an  illegal  use," 
while  paragraph  (g)  relates  to  proceedings 
against  ''persons  in  charge  of  or  occupying" 
Budi  vdiides  at  the  time  of  seizure.  At 
present  we  are  ooncenied  with  the  interpre- 
tation of  only  that  part  of  the  statute  which 
deals  with  the  forfdture  of  the  vehicle. 

[1]  The  first  four  paragraphs  of  the  sec- 
tion are  so  dearly  confined  to  proceedings  to 
forfeit  the  vehicle  alone  independent  of 
any  proceeding  to  subject  the  person  in 
charge,  occupant,  or  other  person,  to  personal 
liability,  as  to  leave  no  room  for  doubt  that 
the  proceeding  is  in  rem  against  the  vdilde 
regardless  of  the  ignorance  of  the  owner  that 
his  vdiide  is  being  put  to  an  illegal  use  by 
another.  This  is  emphasized  by  the  last  sen- 
tence of  paragraph  (dD  dedaring  that  'i;hesaid 
information  shall  be  independent  of  any  pro- 
ceeding against  sudi  person  or  any  other 
for  violation  of  law."  These  paragraphs  com- 
plete the  forfeiture  procedure  of  the  secti(m, 
except  the  provision  of  paragraph  (h)  "that 
the  forfeiture  provided  for  In  this  section 
shall  not  apply  to  the  transportation  in  per- 
sonal baggage  of  the  quantity  of  ardent 
spirits  permitted  by  this  act." 

The  language  of  dause  (a)  is  that  the  ve- 
hicle engaged  in  the  illegal  transportation 
of  ardent  spirits  "shall  be  forfeited  to  the 
commonwealth."  The  forfeiture  is  abso- 
lute and  unqualified.  The  Legislature  was 
dealing  with  what  it  regarded  as  a  great 
public  evil,  and  the  facilities  for  evading 


the  law  by  the  use  of  piivale  Tdiides,  es- 
pecially automobiles,  were  so  great  that  it 
determined  upon  the  very  drastic  means  of 
forfeiting  to  the  commonwealth  all  private 
vehides  engaged  In  illegally  transporting 
ardent  spirits,  or  transporting  them  for  an 
Illegal  purpose.  It  made  ample  provlsloQ 
for  the  owner  of  the  vehicle  to  have  a  Ju- 
didal  investigation  of  the  liability  of  his 
vehicle  to  forfeiture,  but  It  is  nowhere  In- 
timated in  the  statute,  much  less  expressed, 
that  the  vehicle  should  be  exempt  frcHn  for- 
feiture if  the  owner  was  innocent  of  the  use 
to  which  it  was  put  If  sudi  an  exemption 
is  in  any  way  attached  to  the  statute,  tlie 
statute  is  practically  a  dead  letter.  The 
defense  of  "innocent  owner"  would  defeat 
the  very  object  of  the  statute,  and,  no  matter 
what  rule  of  construction  is  adopted.  It  will 
not  be  presumed  that  the  Legislature  enact- 
ed a  statute  aimed  at  a  recognized  evil,  and 
put  into  it  a  provision  that  would,  in  Its 
practical  operation,  defeat  Its  purpose.  The 
manifest  purpose  of  the  Legislature  was 
to  make  the  vehlde  so  used  the  "offending 
instrument,"  and  It  Is  conceded  ttiat  the 
Legislature  had  ample  power  to  so  dedare. 
The  first  dause  (a)  dedares  that  the  vdiicle 
so  illegally  used  "shall  be  forfeited  to  tlie 
commonwealth."  In  providing  for  the  mode 
of  procedure  and  Kho  shall  be  made  parties 
thereto,  this  dause  also  dedared  that  all 
persons  concerned  In  interest  shall  be  dted 
to  appear  and  show  cause  why  the  said  prop- 
erty should  not  be  ccmdemned  and  sold  to 
enforce  the  forfeiture.  Clause  (d)  is  as  fol- 
lows: 

"Bat,  provided,  farther,  that  any  equity  or 
interest  of  any  penon  who  is  in  charge  of  such 
vehlde  and  team,  automobile^  boat  or  other 
conveyance,  or  who  is  an  occupant  of  the  same 
at  the  time  nadk  seizure  is  made,  shall  be  for- 
feited by  making  such  person  or  persons  a  party 
defendant,  and  the  possession  of  sadi  ardent 
spirits  in  such  vehlde,  automobile,  boat  or  oth- 
er conveyance,  shall  be  prima  fade  evidence 
that  the  person  in  diarge  knew  sodi  ardent 
spirits  were  in  such  vehide,  automobile,  boat 
or  other  conveyance,  nor  shall  it  be  a  ground 
of  defense  that  such  person  or  persons  by  whom 
said  property  was  used  in  violation  of  law  has 
not  been  convicted  of  such  violation.  The  said 
information  shall  be  independent  of  any  proceed- 
ing against  sudi  person  or  any  other  for  viola- 
tion of  law." 

From  these  two  dauses  and  from  dause 
(c),  whidi  permits  any  person  Interested  to 
appear  and  make  defense,  counsel  for  the 
owner  deduces  the  conduslon  that  there  are 
two  classes  of  innocents  who  are  excepted 
tram  the  forfdture  dause,  though  actually 
present  when  the  seizure  Is  made,  to  wit 
the  Innocent  person  la  diarge  and  the  inno- 
cent occupant,  and  that  "where  the  forfd- 
ture  law  itself  mitigates  in  favor  of  some 
Innocent  dasses,  others  also,  unless  dearly 
exduded,  should  be  protected,"  and  further 
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^oontends  tliat  It  would  be  wboUy  umiecefi- 
uary  tor  a  statate  which  was  Intended  to 
forfeit  the  property  of  an  innocent  owner  to 
make  any  provisions  respecting  what  wotdd 
be  prima  facie  evidence  against  him  and  what 
would  not  be  a  grotmd  of  defense  for  him." 
it  is  unnecessary  to  ccmsider  whether  or  not 
the  conclusion  of  counsel  follows  from  his 
premises,  for  we  cannot  concede  the  correct- 
ness of  his  premises.  A  proper  interpreta- 
tion of  the  statute  does  not  warrant  the 
conclusion  that  innocence  is  "preserved  as 
a  defense  to  personal  guilt  and  destroyed  as 
a  defense  to  property  ownership."  If  the 
owner  of  the  vehicle  is  driving  it  hims^ 
while  ardent  spirits  are  being  'illegally 
transported"  therein,  "or  are  being  trans- 
ported for  an  illegal  use,"  the  statute  makes 
it  a  prima  fade  presumption  that  he  knew 
that  the  ardent  spirits  were  in  the  vehicle; 
but  if  he  can  rebut  this  presumption  and 
show  that  he  had  no  such  knowledge,  neither 
he  nor  his  vehicle  is  liable  to  the  penalties 
imposed  by  the  statute.  The  statute  under 
no  conditions  exempts  from  its  forfeiture  the 
vehicle  of  an  owner  who  is  present,  and  re- 
fuses to  exempt  under  like  conditions  the 
vehicle  of  an  owner  who  is  absent.  This 
would  be  the  height  of  absurdity.  The  ques- 
tion Involved  is  not  the  innocence  of  the  own- 
er, but  the  guilt  of.  the  vehicle;  and,  if 
the  owner  is  not  a  participant  in  the  offense, 
its  liability  to  forfeiture  is  dependent  upon 
the  guilty  knowledge  of  tiie  person  law- 
fully in  charge  of  the  vdiide.  In  order  to 
determine  the  liability  of  the  vehicle  to 
forfeiture,  the  statute  makes  no  presump- 
tiou  against  either  the  owner  or  the  occu- 
pant, but  does  against  "the  person  in  charge." 
As  to  him  it  dedares  that  "the  possession 
of  such  ardent  spirits  in  sudi  veliide  ^  •  * 
flihall  be  prima  fade  evidence^'  that  '*Cbe 
person  in  charge"  knew  that  sudi  ardent 
spirits  were  there.  It  would  rarely,  if  ever, 
occur  that  •*the  person  in  diarge"  of  a  ve- 
hide  did  not  know  of  the  presence  of  ardent 
spirits  in  his  vehide.  If  sttdi  were  the  fact, 
and  hence  the  presumption  against  him.  The 
presumption  is  merely  prima  fade,  and  if 
innocent  he  could  probably  readily  estab- 
lish the  fact 

[2]  We  think  it  plain  that  the  innocence  of 
the  owner  of  any  knowledge  of  the  illegal 
use  to  which  his  vehide  is  put  is  no  defense 
to  the  forfeiture  proceeding,  and  that  the  test 
of  liability  is  the  guilty  knowledge  of  the 
"person  in  charge."  If  "the  person  in 
charge"  had  any  sudi  knowledge,  the  ve^ 
hide  is  liable  although  the  owner  was  in- 
nocent of  its  illegal  use,  otherwise  not.  it 
is  true  that  the  learned  judge  of  the  trial 
court  took  the  view  that  the  dause  relating 
to  the  prima  fade  presumption  of  guilty 
knowledge  of  "the  person  in  diarge"  ai^lied 
to  the  criminal  liability  of  sudi  person  under 
<;lause  (g)  of  section  57,  and  much  of  the 
argument  of  counsel  for  the  owner  Is  devoted 


to  a  refutation  of  Chat  view;  but  ttutt  view 
leads  to  difficulties  pointed  out  by  cofuns^ 
for  the  owner,  and,  besides,  we  tliink  is  not 
the  corrcct  vi^w. 

[3]  Counsel  for*  the  plaintiff  in  error  also 
seek  to  infer  an  exemptloii  from  forfeiture 
for  the  absent  innocent  owner  because  of  the 
provision  of  dause  (d)  fliat  it  shall  not  "be 
a  ground  of  deCoise  that  such  person  or  per- 
noos  by  whom  said  property  was  used  in 
violation  of  law  has  not  been  convicted  of 
sudi  violation."  IVyrfeitnre  statutes  are 
coudied  in  varying  language.  In  some  of 
them,  as  in  that  construed  in  Skinner  v. 
Thomas,  172  N.  G.  98,  87  S.  E.  976,  U  B.  A. 
lOieE,  388,  dted  for  the  plaintiff  in  error, 
the  coovlctioii  of  the  defendant  is  made  a 
prerequisite  to  the  forfeiture  of  his  pms^- 
ty.  A  similar  statute  was  referred  to,  but 
the  question  of  the  necessity  for  the  con- 
viction of  the  defendant  was  not  dedded, 
in  Boggs*  Case,  supra.  Under  the  Prohibition 
Act  of  1916  (Laws  1916,  a  146),  the  officer 
was  directed  to  arrest  "the  person  in  charge" 
and  selae  the  vehide  "in  which  such  liquor 
shall  be  found,"  and,  upon  eoDYicdon  of  "the 
person  in  charge,"  the  vehide  was  made 
liable  for  the  fine  imposed  upon  him  and  for 
the  costs,  unless  the  owner  Could  dearly 
prove  that  he  was  ignorant  of  the  purpose 
for  which  his  vehide  was  being  used.  Thare 
was  no  forfeiture  of  the  vehicle,  but  it  was 
simply  made  liable  for  the  fine  and  costs 
aforesaid,  under  the  conditloiis  stated,  and,  if 
the  vehide  sold  for  more  than  enough  to  pay 
sudi  fine  and  costs,  the  surplus  was  directed 
to  be  paid  to  the  owner  of  the  vehide.  Bat  it' 
was  necessary  to  convict  "the  person  in 
charge"  before  there  was  any  liability  what- 
ever on  the  vehide.  If  there  was  no  con- 
viction of  the  person  in  diarge,  or  even  if 
there  was  sudi  conviction,  the  owner  oould 
dearly  show  that  he  was  igmnnuit  of  the 
use  to  whidi  his  vehide  was  being  put;  in 
either  event,  there  was  no  liability  upon  the 
vehide.  The  Legislature  is  presumed  to  have 
been  familiar  with  the  subject  with  whldi 
it  was  dealing,  and,  knowing  that  convlctloD 
was  in  some  cases  made  a  prerequisite  to 
forfeiture,  doubtless  inserted  the  provision 
in  order  to  avoid  any  doubt  or  uncertainty 
on  the  subject  But  however  ihis  may  be,  no 
exemption  from  forfeitare  can  be  inferred 
from  the  provision. 

It  is  further  insisted  by  counsel  for  the 
owner  that  the  effect  of  the  judgment  com- 
plained of  is  to  permit  innocent  persons  who 
are  in  diarge  of,  or  oocupants  of,  the  seised 
vehide,  to  recover  their  property,  but  to 
deny  the  same  right  to  all  other  equally  in- 
nocent owners  because  they  happen  not  to  be 
present  at,  but  to  be  more  remote  from,  the 
scene  of  the  seizure,  and  it  is  said  that — 

"No  reason  can  be  imagined  for  preferring 
innocent  occupants  of  the  vehide  and  inno- 
cent persons  in  diarge  of  it  over  other  innocent 
owners  who  have  no  association  of  any  kind 
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with  the  yehide  at  the  time  and  place,  and  wl^o 
have  not  even  the  physical  opportunity  of  detec- 
tion and  preventing  the  crime." 

These  conclusions  are  drawn  from  the  fact 
that  clause  (a)  requires  the  clerk  to  cite 
''all  persons  concerned  in  interest/'  which, 
of  coarse,  would  Include  the  owner,  whether 
present  or  absent,  and  that  clause  (d)  de- 
clares that  any  equity  or  interest  of  the 
person  in  charge  or  occupying  the  vehicle 
shall  be  forfeited  "by  making  such  person 
or  i)ersons  a  party  defendant"  to  the  for- 
feiture proceedings.  But  the  judgment  has 
no  such  effect  and  the  statute  makes  no  such 
distinction.  Clause  (d)  is  not  dealing  with 
the  owner  of  the  vehicle  as  such,  but  with 
the  person  in  charge  of  the  vehicle,  and  the 
occupant  thereof,  whoever  he  may  be,  wheth- 
er owner  or  a  third  person. 
[4-6]  It  must  be  borne  in  mind  that  this 
is  a  proceeding  in  rem,  and  that  personal 
service  of  notice  is  not  necessary  to  its  valid- 
ity. Pennoyer  v.  NefC,  ©5  U.  S.  714,  727  (24 
L.  Ed.  565).  The  citation  provided  by  clause 
(a)  is  a  general  citation  of  "all  persons  con- 
cerned in  interest,"  and  the  method  of  serv- 
ice prescribed  is  by  publication.  The  persons 
concerned  in  interest  may  be  wholly  un- 
known, but  that  is  immaterial.  If  the  pub* 
lication  is  duly  made,  the  interest  of  such 
persons  will  be  as  completely  forfeited  as  It 
their  names  were  inserted  in  the  publication. 
While  this  clause  does  not  forbid  personal 
service  on  any  one  known  to  have  an  inter- 
est in  the  vehicle,  it  does  not  require  it  The 
procedure  is  against  the  vehicle  and  not 
against  the  owner  or  any  other  person.  It 
is  in  rem  wholly,  and  not  in  personam.  It 
is  not  necessary  to  pass  title  that  any  person 
should  be  a  party  defendant,  and  the  clause 
does  not  require  it  The  attorney  for  the 
commonwealth  is  required  to  file  an  informa- 
tion "against  such  vehicle,"  and  the  clerk 
is  required  to  "i^iue  a  notice"  citing  all  per- 
sons concerned  hi  Interest  to  appear  on  a 
specified  day  of  the  next  term  of  the  court 
after  the  publication  of  such  notice  and  show 
cause"  against  the  forfeiture.  The  due  pub- 
lication of  the  notice  is  necessary  to  confer 
jurisdiction  upon  the  court  to  proceed  with 
the  forfeiture.  The  seizure  of  the  res  brings 
it  into  the  custody  of  the  court,  but  does  not 
confer  jurisdiction  upon  the  court  to  render 
a  judgment  in  rem.  It  is  just  as  essential 
in  such  case  that  there  should  be  constructive 
notice  «iB  it  is  in  personal  judgments  that 
there  should  be  personal  notice.  The  Legis- 
lature may  prescribe  such  form  of  notice  as 
it  sees  fit  The  manner  of  notification  is 
immaterial,  but  the  notification  Itself  is  in- 
dispensable. Windsor  y.  McVeigh,  d3  U.  S. 
274,  23  L.  Ed.  914.  But,  with  the  vehicle  in 
possession  under  the  seizure,  and  the  pub- 
lication duly  made,  the  jurisdiction  of  the 
court  is  complete,  and  it  may  proceed  with 
the  forfeiture.  Of  course,  any  one  concerned 
in  Interest  may  appear  and  make  any  valid 


defense  he  has.  This  la  expressly  provided 
for  by  clause  (c),  but  that  right  exists  even 
independently  of  that  clause.  Windsor  v. 
McVeigh,  supra. 

It  seems  manifest,  however,  that  the  Legis- 
lature did  not  wish  the  state  to  take  full 
advantage  of  its  legal  rights,  but  Intended 
that  the  person  in  charge  and  the  occupant 
should  be  made  actual  parties  to  the  proceed- 
ing in  order  to  forfeit  "any  equity  or  inter- 
est" they  might  have  in  the  vehicle.  These 
were  the  persons  most  likely  to  have  an  in- 
terest, and  were  also  the  best  medium  of 
conveying  notice  of  the  proceedings  to  others 
who  might  not  see  the  citation  published  by 
the  clerk.  Hence  the  provision  of  clause  (d). 
This  clause  does  not  make  a  distinction  be- 
tween a  present  and  an  absait  owner  of  the 
vehicle  being  forfeited,  but  is  a  difference  in. 
procedure  only.  It  simply  requires  that  the 
two  classes  of  persons,  who  are  known,  shall 
be  made  actual  parties  to  the  proceeding  be- 
fore "any  equity  or  interest"  of  theirs  can 
be  forfeited,  leaving  the  procedure  by  order 
of  publication  to  apply  to  absent  owners, 
lienors,  or  other  persons  concerned  in  inter- 
est, who  are,  as  a  rule,  unknown. 

It  is  not  the  service  of  process  on  the  own- 
er, nor  the  lack  of  it,  nor  the  presence  or 
absence  of  the  owner  at  the  seizure,  which 
is  to  determine  whether  or  not  his  interest 
in  the  vehicle  is  to  be  forfeited.  This,  as  we 
have  pointed  out,  is  to  be  determined  by  the 
guilty  knowledge  of  the  "person  in  charge." 
We  find  nothing  in  either  of  the  clauses,  or 
in  the  two  combined,  to  warrant  the  Infer- 
ence that  there  was  any  intention  on  the  part 
of  the  Legislature  that  the  vehicle  of  the  ab- 
sent owner  should  be  exempt  from  the  plain 
forfeiture  declared  by  clause  (a). 

Finally,  counsel  for  the  plaintiff  in  error 
appeals  to  the  history  of  section  57  of  the 
act,  and  particularly  paragraph  3,  or  as  we 
have  marked  it  paragraph  (c),  with  great 
earnestness,  and  apparently  as  conclusive 
evidence  that  the  Legislature  never  intended 
to  forfeit  the  vehicle  of  an  owner  who  was 
himself  innocent,  and  who  had  no  knowledge 
that  his  vehicle  was  being  used  for  the  il- 
legal transportation  of  ardent  q;>lrits.  The 
evidence  relied  upon  to  furnish  this  hlst<wy 
is  the  Journal  of  the  House  of  Delegates 
while  the  bill  was  before  it  The  Journal 
was  not  introduced  in  evidence  in  the  trial 
court,  and  this  use  of  it  was  made  for  the 
first  time  in  this  court  in  the  reply  brief  of 
the  plaintiff  in  error.  Counsel  for  the  plain- 
tiff in  error  cite  a  number  of  cases  to  siiow 
that  where  the  language  of  a  statute  is  am- 
biguous resort  may  be  had  to  the  history  of 
its  passage  through  the  Legislature,  Includ- 
ing that  found  in  the  journals  of  the  two 
houses.  But  that  is  not  the  question  pre- 
sented for  our  consideration.  The  question 
here  presented  is:  Will  this  court  take  ju- 
dicial notice  of  the  contents  of  the  Journal 
of  the  House  of  Delegates?    Upon  this  ques- 
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tioQ  tlie  authorities  are  not  In  barmony.  In 
re  Howard  County,  15  Kan.  194;  BladL  on 
Interpretation  of  Laws,  224. 

In  Wayt  v.  Glasgow,  106  Va.  110,  55  S. 
E.  536,  after  tlie  case  had  been  argued  and 
submitted,  in  this  court,  counsel  for  the 
plaintiff  in  error  sought  to  have  the  court 
pass  ui)on  the  question  whether  or  not  the  act 
of  assembly  under  rerlew  had  received  on  Its 
passage  the  vote  required  by  the  Constitu- 
tion. The  court  regarded  the  question  as 
one  of  ftict  that  ought  to  have  been  establish- 
ed or  disproved  by  the  journals,  but  they 
had  not  been  put  in  evidence  in  the  trial 
court,  and  this  court  refused  to  take  judicial 
notice  of  their  contents.  In  the  course  of  the 
opinion  it  is  said: 

*'In  this  case,  whether  the  act  in  question 
received  on  its  passage  the  requisite  constitu- 
tional vote— a  question  not  suggested  in  the  rec- 
ord—is a  question  of  fact,  which  could  only  be 
determined  upon  evidence  alimide.  True,  the 
question  might  have  been  determined  in  the 
lower  court,  had  it  been  raised,  upon  record  evi- 
dence, but,  like  any  other  fact  ndied  on,  it  had 
to  be  proved,  and  might  have  been  proved  or 
disproved  by  the  introduction  in  evidence  of 
copies  of  the  journal  of  each  house  of  the  Gen- 
eral Assembly,  printed  as  required  by  law.  Sec- 
tion 8229,  Virginia  Code  1904.  This  question, 
not  having  been  raised  and  therefore  not  con- 
sidered by  the  lower  court,  is  not  in  the  record, 
and  we  can  only  consider  the  case,  as  to  ques- 
tions of  fact,  upon  the  record  certified  to  us  from 
the  trial  court  as  provided  by  law.' 


ff 


In  Strawberry  Hill  Co.  v.  Starbuck,  124 
Va.  — ,  97  S.  B.  362,  867,  this  court  inci- 
dentally referred  to  the  debates  In  the  Con- 
stitutional Convention  (counsel  in  argument 
having  cited  them);  but,  even  if  the  ques- 
tion be  regarded  as  the  same  as  that  here  in- 
volved, the  point  was  not  raised  or  con- 
sidered, and  hence  the  case  cannot  be  re- 
garded as  authority  on  that  question.  The 
question  here  involved  was  not  discussed  by 
counsel  on  either  side,  and  Wayt  v,  Glasgow, 
supra,  was  not  dted  or  referr^  to,  and  we 
prefer  not  to  pass  on  it  except  after  full 
argument.  But  as  the  plaintiff  in  error  has 
appealed  to  the  Journal  of  the  House  of  Dele- 
gates in  support  of  her  contention,  without 
objection  on  the  part  of  the  commonwealth, 
and  as  no  question  of  our  jurisdiction  is  in- 
volved, we  shall  assume  for  the  purposes  of 
this  case,  without  passing  on  the  question  or 
conunitting  the  court  to  that  view,  that  we 
may  take  notice  of  the  contents  of  said 
journal,  treating  the  conduct  of  the  com- 
monwealth as  a  waiver  of  any  objection  to 
the  inspection  of  the  joumaL  We  have  less 
hesitation  in  doing  this  than  we  should  other- 
wise have  because  our  conclusion  is  the  same 
whether  we  do  or  do  not  take  notice  of  the 
contents  of  the  joumaL 

The  Prohibition  Act  of  1916  (Acts  1916, 
pp.  215,  246)  protected  the  rights  of  innocent 
owners  of  vehicles  provided  they  could  estab- 


lish their  Ignorance  of  the  unlawful  use  to 
which  sudi  vehicles  were  put,  but  the  burden 
was  placed  upon  them  to  do  that.  This  act 
made  no  reference  to  chapter  98  of  the  Code. 
The  so-called  forfeiture  section  of  that  act 
(section  57)  had  to  be  amended  because  it 
did  not  provide  due  process  against  the 
owner  of  the  vehicle.  This  amendment  was 
effected  and  other  material  changes  made  by 
section  57  of  the  act  of  1918.  Clause  (c)  of 
this  section  declares  that— 


itr 


'The  proceedings  shall  conform  as  nearly  as 
practicable  to  chapter  ninety-eight  of  the  Code 
of  Yirginia  of  nineteen  hundred  and  four." 

Secticm  2183  of  said  Code,  whidi  is  a  part 
of  chapter  98,  is  as  follows: 

''Any  person  concerned  in  interest  may  ap- 
I>ear  and  make  defense  to  the  information,  which 
may  be  done  by  answer  on  oath.  Ignorance  of 
the  respondent  or  other  contestant,  that  the 
property  seised  was  being  used  in  violation  of 
law,  shall  be  no  defense.  Nor  shall  it  be  ground 
of  defense,  that  the  person  by  whom  the  said 
property  was  used  in  violating  the  law  has  not 
been  convicted  of  such  violation*  The  said  in- 
formation shall  be  independent  of  any  proceed- 
ing against  such  person  or  any  other  for  viola- 
tion of  law." 

The  first  sentoiee  of  that  section  is  carried 
into  clause  (c)  of  the  act  of  1918,  and  the 
last  two  sentences,  word  for  word,  into 
clause  (d)  of  said  act  A  provision  somewhat 
similar  to  the  second  sentence  of  section 
2183  was  in  clause  (d)  when  it  was  r^;M>rted 
to  tiie  House  of  Delegates,  but  the  following 
action  appears  from  the  Journal  of  the  House 
of  Delegates  to  have  been  taken  thereon: 

"Mr.  Bailey  moved  to  amend  as  follows:  'Sec- 
tion 67,  strike  out  the  following  words:  "and 
the  ignorance  of  sndi  person  or  persons  In 
diarge  of  or  occnpying  such  vehicle  and  team, 
automobile,  boat  or  other  conveyance  that  the 
property  seized  was  used  in  violation  of  law, 
shall  be  no  defense  as  to  his  interest  therein," 
and  insert  in  lieu  Ihereof  the  following:  "and 
the  possession  of  such  ardent  spirits  in  such 
vehicle,  automobile,  boat  or  other  conveyance 
shall  be  prima  facie  evidence  that  the  person 
in  charge  knew  sudi  ardent  spirits  were  in 
such  vehicle,  automobile,  boat  or  other  convay- 
ance,"  which  was  agreed  to.'  ** 

It  is  insisted  by  counsel  for  the  plaintiff 
in  error  that  this  action  shows  that  the  Leg- 
islature deliberately  refused  to  provide  for  a 
forfeiture  of  the  vehicle  of  an  innocent  own- 
er, and  that  to  hold  otherwise  is  to  read  into 
the  statute  a  provision  which  the  Legisla- 
ture had  deliberately  refused  to  adopt,  and 
that  further  inquiry  on  the  subject  is  un- 
necessary and  useless.  In  this  view,  we  can- 
not concur.  It  will  be  observed  that  the 
language  stricken  out  on  the  motion  of  Mr. 
Bailey  makes  no  reference  to  the  owner  of 
the  vehicle  as  such,  or  to  his  ignorance  of 
the  use  to  which  his  vehicle  was  being  put 
The   unconditional   forfeiture    clause    had 
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already  excluded  these^  and  the  Legislature 
was  now  dealing  with  the  person  in  charge 
of  the  vehicle,  or  occupying  the  same.  The 
language  prcq^osed  is  unlike  the  language  of 
section  2183  of  the  Ck)de  (1904),  which  was, 
'^ignorance  of  the  respondent  or  other  con- 
testant ^  «  •  shall  be  no  defense"  to  the 
forfeiture  of  the  vehicle,  while  here  the  lan- 
guage stricken  but  was,  "the  ignorance  of 
such  person  or  persons  in  charge  of  or  occu- 
pying such  v^icle  •  •  •  shall  be  no-  de- 
fense as  to  his  interest  therein."  There  can 
be  no  doubt  as  to  the  meaning  of  the  lan- 
guage used  iQ  section  2183,  but  the  language 
proposed  Is  ambiguous.  It  may  mean  that 
if  the  innocent  owner  were  present,  either  In 
charge  of  or  occupying  the  vehicle,  his  vehicle 
would  be  forfeited  although  he  was  in  total 
ignorance  of  the  fact  that  ardent  spirits  were 
in  the  vehicle,  and  that  if  he  were  absent 
only  the  interest  of  the  ''person  in  charge 
or  occupying  the  same*'  would  be  forfeited, 
or  it  may  mean  that  the  knowledge  of  the 
Illegal  traffic  on  the  part  of  ''the  person 'in 
char^  or  occupying  the  (Same^'  should  only 
result  in  the  forfeiture  of  his  interest  there- 
in. 

It  may  be  that  the  language  proposed  was 
susceptible  of  still  other  interpretations. 
However  this  may  be,  it  was  stricken  out, 
and  other  language  siibstltuted  therefor  as 
above  Indicated.  It  was  a  drastie  measure 
aimed  at  the  forfeiture  of  the  vehicle,  not- 
wlthBtandlng  the  ignorance  of  the  own^  of 
the  illegal  use  to  wU<^  it  was  being  put 
But  the  language  used  clearly  Indicates  that 
It  was  not  the  purpose  of  the  Legislature  to 
forfeit  the  vehicle  if  both  the  owner  and  the 
person  in  charge  were  wholly  Ignorant  of  the 
illegal  transportation.  For  reasons  of  public 
policy,  the  statute  establishes  a  rale  of  evi- 
dence as  to  the  knowledge  of  the  person  tn 
charge,  but  if  he  can  overcome  the  prima 
facie  presumption  the  vehicle  is  exempt  It 
will  be  observed  that  this  presumption  is  ap- 
plied only  to  the  "person  in  charge"  and  does 
not  apply  to  the  mere  "occupant"  If  the 
owner  were  entirely  innocent,  and  the  "per- 
son in  charge"  were  wholly  ignorant,  it 
would  have  been  not  only  a  great  hardship, 
but  a  manifest  injustice  to  have  declared  the 


vefalde  forfeited,  and  henoe  when  the  at- 
tention of  the  Legislatare  was  drawn  to  it 
by  the  motion  of  Mr.  Bailey,  the  Legislatare 
promptly  ad<9ted  the  proposed  amendment^ 
the  effect  of  which  was  to  relieve  the  Inno- 
cent owner.  If  "the  person  In  charge^'  could 
show  that  he  was  ignorant  of  the  fact  that 
"such  ardent  spirits  were  in  such  vehicle." 
It  is  true  that  the  burden  of  proof  was  put 
upon  him  to  show  his  Ignorance,  but  his  pos- 
session of  the  ardent  spirits  was  an  illegal 
possession,  and  it  was  not  unreasonable  to  re- 
quire that  he  should  show  that  it  was  an  ig- 
norant possession.  The  action  of  the  Legis- 
lature on  the  motion  of  Mr.  Bailey  was  in 
the  interest  of  the  innocent  owner  and  not 
to  his  prejudice,  and  is  very  far  from  ahow* 
ing  that  it  was  the  purpose  of  the  Legisla- 
ture to  exempt  the  vehicles  of  all  Innocent 
owners.  This  action  of  the  Legislature  con- 
firms us  in  the  view  hereinbefore  expressed 
as  to  the  proper  construction  of  the  "prima 
fade  evidence"  clause  of  paragraph  (d)  of 
section  67.  We  have  said  nothing  about  the- 
f orf eiture '  of  vehicles  used  in  the  Illegal 
transportation  of  ardent  spirits,  where  the 
possession  of  the  vehicle  was  acquired  from 
the  owner  by  theft  or  other  trespass  and  he 
was  Innocent  of  any  participation  in  the  Il- 
legal use,  as  that  question  is  not  before  us. 
Here  the  possession  was  lawfully  acquired. 

The  argument  In  this  case  has  taken  a 
wide  range,  and  many  cases  have  been  cited 
to  sustain  various  propositions ;  but  the  crux 
of  the  case  is  simply:  What  did  the  Legis- 
lature mean  by  the  language  it  has  used? 
Upon  this  question,  the  cases  dted  do  not 
give,  and  could  not  be  expected  to  give,  any 
material  aid.  We  have  given  to  the  case  the 
earnest  and  careful  consideration  which  its 
importance  demands.  We  have  been  at  ]>alns 
to  examine  every  proposition  and  every 
argument  put  forth  by  the  able  counsel  for 
the  owner,  and,  while  not  flpedfically  re- 
sponding to  each,  we  think  we  have  said 
enough  to  give  clearly  our  views  of  the  cor- 
rect interpretation  of  the  statute  under  €<m- 
slderatlon. 

For  the  reasons  we  have  stated,  the  judg-- 
ment  of  the  trial  court  must  be  afiOrmed. 

Affirmed. 
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(126  Va.  828) 

HUTZLEB  ▼.  COMHONWBAI/TH. 

(Supreme  Court  of  Appeals  of  Ylrgiiii*..    Jaik 

22p  1020.) 

1.  Criminal  law   ^=s>814(19)--lN8TBiTGnoN8 

ON  AIDING  AND  ABETTING  OTHBB  PEB80NS  IN 
STORING  LIQUOR  UNSUPPORTED  BT  EVIDENCE. 

In  a  prosecution  for  violation  of  the  Pro- 
hibition Law,  instructions  that  defendant  might 
be  found  guiltj  if  he  knowingly  aided,  abetted, 
or  assisted  some  other  person  or  persons  in  stor- 
ing the  liquor,  the  act  charged  in  the  indict- 
ment, held  unwarranted  by  the  evidence* 

2.  Criminal  law  ^=»814(19)— Instruction 
for  defendant  not  warranting  unsup- 
PORTED instruction  for  commonwealth 
AS  pre^nting  counter  theory. 

In  a  prosecution  for  violation  of  the  Pro- 
hibition Law,  the  commonwealth's  instruction, 
unsupported  by  evidence,  presenting  its  theory 
that  defendant  icnowingly  aided,  aDetted,  or 
assisted  some  other  person  in  storing  the  liq- 
uor, held  not  warranted  on  the  ground  that 
counter  theory  was  presented  by  defendant's 
instruction  that,  if  Uie  Jury  believed  that  it 
was  just  as  probable  that  some  other  person 
was  guilty  of  the  offense  as  it  was  that  defend- 
ant was  guilty,  they  must  acquit. 

3.  Intoxicating  liquors  ^=s>289(1)— Mis- 
leading INSTRUCTION  AUTHORIZING  CON- 
VICTION FOR  POSSESSION  OF  LIQUORS. 

In  a  prosecution  for  violation  of  the  Pro- 
hibition Law,  instruction  framed  under  Laws 
1918,  c.  388,  i  17,  stating  that  possession  of 
spirits  by  any  person  on  the  premises  mention- 
ed by  the  evidence  was  a  violation  of  the  law 
punishable  under  the  indictment,  held  mislead- 
ing, in  view  of  a  prior  instruction  that  the  jury 
might  find  defendant  guilty,  though  he  did  not 
commit  the  criminal  acts  himself,  if  he  aided 
or  assisted  some  one  else  in  doing  them. 


Error  to  Hastings  Court  of  Bldunond. 

Charles  Hutzler  was  convicted  of  viola- 
tion of  the  Prohibition  Law,  and  he  brings 
error.    Reversed. 


(101  8.E.) 

instmctioD  offered  by  the  defendant  over 
his  objection,  and  the  refusal  of  the  trial 
court  to  set  aside  the  verdict  as  contrary 
to  the  law  and  the  evidence.  We  shall  deal 
with  the  ruling  on  the  instructions  first. 

[1]  The  offense  charged  was  a  misdemean- 
or, and  the  objection  made  to  two  of  the  in- 
structions tendered  by  the  commonwealth 
and  to  the  amendment  of  one  of  the  instruc- 
tions tendered  by  the  defendant  was  sub- 
stantially the  same.  One  of  these  instruc- 
tions told  the  jury  that,  although  the  de- 
fendant may  not  have  done  any  one  or  more 
of  the  acts  charged  In  the  indictment,  they 
might  find  him  guilty  if  he  ''knowingly  aid- 
ed, abetted,  or  assisted  any  other  person  or 
persons  in  doing  such  act  or  acts,''  and  this 
principle  was  Involved  in  each  of  the  other 
instructions.  The  specific  objection  to  the 
ruling  of  the  trial  court  Is  that  there  was 
no  evidence  in  the  cause  to  support  the  rul- 
ing. We  are  of  opinion  that  the  objection 
was  well  taken. 

The  offense  which  the  commonwealth 
sought  by  its  evidence  to  establish  against 
the  defendant  was  the  unlawful  storing  of 
lnto;Eicating  liauors.  The  liquor  was  found 
In  a  small  room  adjoining  the  property  wliidi 
had  been  leased  to  a  Mr.  Asher,  who  conduct- 
ed an  ice  business  there.  He  was  about  to 
leave  the  city  on  Saturday  afternoon.  May 
11,  1918,  to  be  absent  until  the  fbllowing 
Sunday  afternoon,  and  requested  the  defend- 
ant to  go  to  the  premises  in  question  and 
feed  and  water  his  horses  Saturday  night 
and  Sunday  morning,  and  gave  him  the  of- 
fice key  so  that  he  could  enter  the  premises. 
These  facts  are  not  controverted.  What 
transpired  thereafter,  and  the  relative  loca- 
tion of  the  buildings  on  the  property,  will 
more  fully  appear  from  the  following  testi- 
mony offered  by  the  commonwealth  and  de- 
fendant, respectively,  which  is  given  in  the 
record  in  narrative  form : 


L.  O.  Wendenburg,  of  Richmond,  for  plain- 
tiff in  error. 

The  Attorney  General^  for  the  Common- 
wealth. 

BURKS,  J.  Tlie  plaintiff  in  error,  here- 
inafter called  the  defendant,  was  Indicted 
for  a  violation  of  the  prohibition  law.  There 
were  several  counts  in  the  indictment;  but 
the  evidence  for  the  commonwealth  all  re- 
lated to  unlawfully  storing  intoxicating  liq- 
uors, which  was  sufficiently  charged  in  the 
indictment  There  was  a  verdict  and  judg- 
ment against  the  defendant,,  and  to  that 
judgment  this  writ  of  error  was  awarded. 

The  errors  assigned  are  the  refusal  of  the 
trial  court  to  grant  the  defendant  a  contin- 
uance, granting  improper  instructions  for 
the  commonwealth,  improperly  amending  an 


'•W.  H.  Witsgall  testified  on  behalf  of  the 
commonwealth:  That  he  and  Brennan  were 
officers  of  the  dty  of  Richmond,  Va.  That  they 
were  sitting  in  the  door  of  the  office  of  the 
property  that  was  formeiiy  occupied  by  the 
Robert  Portner  Brewing  Company  on  Eenney 
street,  between  Broad  street  and  the  railroad, 
about  9  o'clock  p.  m.  on  May  the  11th,  which 
was  a  Saturday.  That  the  accused  came  up 
to  them,  and  said  he  was  sorry  to  bother  them 
and  unlocked  the  office  door  with  a  key  and 
went  inside  the  office.  Thereupon  the  witness, 
who  was  waiting  for  a  train  to  come  in  to 
see  if  any  one  got  off  with  intoxicating  liquor, 
went  up  towards  the  railroad  on  the  northern 
side  of  the  property,  along  which  the  railroad 
track  ran.  Thst  on  the  northern  side  of  this 
property  the  offices  were  built,  and  then  east 
of  the  offices  there  was  a  platform  covered 
over  with  a  roof,  which  platform  was  about 
15  feet  wide,  and  on  the  east  side  of  this  plat- 
form tiiere  was  a  large  room  built  for  storing 
ice,   and   adjoining  this   was  another  smaller 
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room.  The  northern  side  of  this  platform 
abutting  on  the  railroad  track  was  closed  m 
by  sliding  doors  or  gate.  There  was  a  box 
car  in  front  of  this  platform,  which  came  with- 
in about  6  inches  of  the  platform.  The  south- 
ern side  of  this  platform  was  closed  in  by  a 
partition  through  which  there  was  a  door. 
South  of  this  there  was  another  partition, 
through  which  there  was  another  door  leading 
on  to  another  platform  that  abutted  upon  the 
paved  court  or  yard  of  this  property.  That 
on  the  Broad  street  side,  or  south  side,  of  this 
property,  there  was  a  stable.  The  witness  said 
he  crawled  under  the  platform  that  abutted 
against  the  car  and  found  a  part  of  one  of  the 
boards  broken  out  near  the  northwestern  cor- 
ner of  the  platform;  that  it  was  very  dark, 
and  in  a  short  while  he  heard  a  man  walk  on 
the  platform,  and  saw  him  go  to  the  room  next 
to  the  ice  box  and  go  into  this  room  and 
bring  out  something  under  his  arm;  that  he 
felt  sure  that  this  was  the  accused,  though  he 
admitted  that  it  was  very  dark  and  there  was 
no  light  there;  that  he  went  then  over  to  the 
southern  door  towards  the  southern  platform  of 
the  yard;  that  he  got  out  on  the  platform  and 
found  the  door  to  the  room  next  to  the  ice 
box  locked;  thereupon  he  swore  out  a  search 
warrant  for  the  premises  and  had  the  place 
searched,  and  found  in  this  room  a  funnel,  an 
empty  keg,  and  a  number  of  quart  bottles  of 
whisky  in  cartons  and  a  number  of  cartons. 
Thereupon  later  on  in  the  night  he  arrested  the 
accused. 

"W.  E.  Brennan  testified  that,  when  he  and 
OfiBcer  Witzgall  got  up  out  of  this  doorway 
to  allow  the  accused  to  enter  same,  he  went 
towards  Broad  street  and  got  over  in  the  col- 
lege grounds;  that  while  he  was  in  the  college 
grounds  the  accnsed  came  out  of  the  building 
and  walked  up  and  down  the  south  side  of 
Broad  street  several  times  in  front  of  the 
building,  and  then  disappeared;  that  in  about 
20  minutes  he  saw  an  automobile  drive  into 
the  yard  of  the  property  of  the  Robert  Portner 
Brewing  Company  and  remain  in  there  about  5 
minutes,  and  then  come  out  and  go  down  the 
street. 

"Mr.  Asher  testified  in  behalf  of  the  defend- 
ant: That  he  was  engaged  in  the  ice  business 
in  the  city  of  Richmond,  Ya.,  and  rented  the 
property  mentioned  by  Mr.  Bowe.  That  there 
were  two  ways  of  entering  the  premises;  one 
through  the  large  gates,  the  other  through  the 
office.  That  he  and  a  lot  of  his  friends  were 
to  spend  an  all-day  picnic  in  the  country  the 
next  day  with  their  families.  That  a  number 
of  the  men  were  to  go  down  the  evening  be- 
fore. That  he  desired  to  do  this,  and  asked 
his  friend,  the  defendant,  to  go  up  .Saturday 
night  and  feed  his  horses  which  he  kept  on 
said  premises,  also  to  feed  them  the  next  Sun- 
day morning,  and  gave  him  the  key  to  the  of- 
fice so  that  he  could  enter  the  premises.  That 
the  witness  joined  his  friends  that  Saturday 
afternoon  out  in  the  country  in  ChesterQeld 
county  and  remained  there  until  Sunday  after- 
noon. That  he  had  nothing  to  do  with  the  room 
next  to  the  ice  box,  and  knew  nothing  about 
any  liquor  therein. 

"The  defendant  testified  in  his  own  behalf: 
That  Mr.  Asher  asked  him  on  Saturday  after- 
noon to  feed  his  horses  Saturday  night  and  Sun- 
day morning  on  said  premises,  and  gave  him 


the  oflice  key  so  he  could  enter  said  premises. 
He  agreed  to  look  after  the  horses  and  then 
join  the  party  out  in  the  coimtry  the  next 
morning.  That  at  the  time  mentioned  by  the 
officers  above  he  went  to  the  office  door  of  said 
premises,  and  found  Officer  Witzgall  and  Bren- 
nan sitting  on  the  door  step.  That  it  was  then 
very  dark,  and  he  stated  to  these  officers  that 
he  was  very  sorry  to  have  to  disturb  them 
as  he  wanted  to  go  in.  They  got  up,  and  he 
unlocked  the  office  door  and  went  in  through 
the  office  out  on  the  platform  that  is  on  the 
inside  of  the  premises  abutting  the  yard,  and 
went  from  there  over  to  the  stable.  That  this 
was  the  way  he  was  told  to  enter  the  premises. 
That  he  fed  the  horses  and  turned  the  water 
into  a  large  water  box  which  is  about  four  feet 
by  eight  feet  and  takes  a  very  long  time  to 
run  full.  He  asked  these  officers  what  they 
were  doing  there,  and  they  said  they  were  wait- 
ing for  an  incoming  train  to  see  if  any  boot- 
leggers got  off  at  that  point.  That  while  in 
the  stable  attending  to  the  horses  he  heard  an 
automobile  drive  into  the  yard  and  stop  oTer 
at  the  platform  that  abutted  on  the  yard.  That 
he  could  not  see  who  the  party  was  nor  what 
he  did.  That  he  remained  there  at  that  plat- 
form, which  connected  with  the  platform  under 
which  Officer  Witzgall  said  he  was  hiding,  and 
that  after  remaining  there  a  few  minutes  the 
car  left.  That  after  getting  through  feeding 
and  vratering  the  horses  and  fixing  their  bed- 
ding, he  came  out,  the  same  way  he  entered* 
and  some  time  later  on  that  night  was  arrested. 
That  he  knew  nothing  about  the  liquor  that 
was  found  on  said  premises,  and  had  no  knowl- 
edge of  there  being  any  liquor  on  the  prem- 
ises. That  when  he  came  through  the  oflice 
he  had  to  step  down  on  the  platform  under 
which  Officer  Witzgall  vras  hiding,  and  that  it 
was  an  imposribility  for  any  one  to  recognise 
another  person  while  on  that  platform,  which 
was  really  a  dosed  room  without  any  windows, 
even  though  such  person  waa  standing  immedi- 
ately in  front  of  him.  That  it  was  so  dark  he 
stumbled  and  came  near  falling  because  he 
could  not  see  where  he  waB  stepping.** 

It  will  be  observed  that  the  only  evidence 
which  connects  the  defendant  with  the  of- 
fense charged  is  the  testimony  of  Policeman 
Witzgall: 

''That  it  was  very  dark,  and  in  a  short  while 
he  heard  a  man  walk  on  the  platform,  and  saw 
him  go  to  the  room  next  to  the  ice  box  and  go 
into  the  room  and  bring  out  something  under 
his  arm;  that  he  felt  sure  this  was  the  accused, 
though  he  admitted  it  was  very  dark  and  there 
was  no  light  there." 

If,  in  view  of  the  testimony  of  this  wit- 
ness and  that  of  the  defendant  as  to  visibil- 
ity, this  can  be  called  an  identification  of 
the  defendant,  and  if  he  was  guilty  of  any 
offense  charged  in  the  indictment,  it  was  as 
a  principal  offender  and  not  as  an  aider  or 
abetter  of  some  one  else.  There  is  no  evi- 
dence that  the  man  in  the  automobile  ever 
entered  the  building,  or,  if  we  assume  the 
possibility  or  the  probability  that  he  did 
enter  it  and  deposit  the  liquor  there,-  there 
is  a  total  lack  of  evidence  to  show  that  the 
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defendant  did  aid-  or  abet  him  in  storing  it 
there,  or  had  any  connection  whatever  with 
him  or  his  doings.  Indeed,  in  the  brief  filed 
on  behalf  of  the  commonwealth,  it  is  said 
that— 

"The  only  conclusion  that  can  be  drawn  from 
the  evidence  is  that  the  ardent  spirits  found 
were  in  the  possession  of  and  stored  by  the 
petitioner,  who  had  the  key  that  unlocked  the 
door  to  the  room  in  which  they  were  stored. 
This  conclusion  is  irresistible  from  the  testi- 
mony of  the  witnesses  and  the  circumstances 
which  connect  the  accused  with  the  crime  diarg- 
ed  in  the  indictment." 

It  thus  appears  that  the  representative  of 
the  commonwealth  disavows  any  claim  that 
the  defendant  "knowingly  aided,  abetted  or 
assisted  any  other  person  or  persons"  in 
storing  the  liquor,  and  we  are  unable  to  find 
in  the  record  any  evidence  to  support  the 
idea  that  the  defendant  did  aid  or  abet  any 
one  else  in  storing  it  This  theory  of  the 
commonwealth  In  the  trial  court  was  with- 
out evidence  to  support  it,  and  it  was  error 
to  have  embraced  it  in  the  instructions  given 
to  the  Jury. 

[2]  It  was  argued  here  that  the  instruc- 
tions were  warranted  because  the  counter 
theory  was  presented  by  instruction  4  given 
for  tlie  defendant  That  instruction,  as  ten- 
dered by  the  defendant  was  as  follows: 

**The  court  instructs  the  Jury  that,  if  you 
believe  from  the  'evidence  that  it  is  just  as 
probable  that  some  other  person  was  guilty 
of  the  offense  charged  as  that  it  was  the  accus- 
ed, then  you  must  acquit  him  even  though  you 
may  believe  from  the  evidence  the  probabilities 
of  his  guUt  are  greater  than  the  probabilities 
of  his  innocence." 

We  see  nothing  in  the  Instruction  to  war- 
rant the  conclusion  drawn  therefrom.  It 
amounted  to  nothing  more  than  telling  the 
jury  they  could  not  convict  the  defendant  on 
a  preponderance  of  probabilities  of  his  guilt 
and  was  such  an  Instruction  as  might  have 
been  given  in  any  criminal  casa  It  did  not 
warrant  the  giving  of  instructions  on  the 
subject  of  aiders  and  abettors  in  the  ab- 
sence of  any  evidence  on  the  subject  of  aid- 
ing and  abetting. 

[8]  Instruction  No.  2,  granted  for  the  com- 
monwealth, was  as  follows: 

"No.  2.  The  court  further  instructs  the  jury 
that  the  possession  of  the  ardent  spirits,  by 
any  person,  upon  the  premises  mentioned  in  the 
evidence,  is  a  violation  of  law,  punishable  under 
this  indictment" 


This  instruction  was  clearly  misleadingr 
if  not  erroneous.  It  was  evidently  framed 
under  section  17  of  the  act  of  1918  (chapter 
388),  declaring  that— 

'It  shall  be  unlawful  to  deliver  to,  receive  in,. 
keep,  store,  ^  *  *  or  have  in  possession  ar- 
dent spirits  in  any  place,  except  as  provided 
in  this  act"  and  that  *'any  violation  of  this 
section  shaU  be  a  misdemeanor." 

If  the  Instmction  had '  omitted  the  last 
clause,  "punishable  under  this  indictment'" 
it  would  have  correctly  stated  the  abstract 
proposition  of  law  intended  to  be  embodied 
therein,  and  would  have  brought  to  the  at- 
tention of  the  jury  the  offense  created  by 
that  section.  It  would  then  have  been  the 
province  of  the  jury  to  have  applied  the  in- 
struction to  the  evidence  before  them  and 
have  determined  whether  or  not  the  evi- 
dence showed  a  violation  of  the  statute  by 
the  defendant  But  the  insertion  of  the 
clause,  '*punishable  under  this  indictment" 
might  easily  have  misled  the  jury  to  the 
defendant/s  prejudice.  While  instructions 
are  to  be  read  in  the  light  of  the  evidence 
and  applied  to  the  case  under  trial,  and  such 
reading  may  supply  a  specific  application  of 
general  language  used  in  an  instruction,  it 
cannot  cure  erroneous  or  misleading  state- 
ments of  the  law  which  do,  or  may,  operate 
to  the  prejudice  of  one  accused  of  crime. 
The  jury  had  already  been  told  by  instruc- 
tion No.  1  that  they  might  find  the  defendant 
guilty,  although  he  did  not  commit  the  crim- 
inal acts  himself,  if  he  aided  or  assisted 
some  one  else  in  doing  them.  This  was  a 
correct  statement  of  the  law,  though  it  was 
probably  new  to  some  of  the  jury.  Then 
follow  instructions  telling  them,  without 
qualification  or  explanation,  that  the  posses- 
sion of  ardent  spirits,  by  any  i)erson,  upon 
the  premises,  is  a  violation  of  law,  "punish- 
able under  this  indictment" ;  in  other  words^ 
for  which  they  may  also  find  him  guilty. 
The  instruction  was  seriously  prejudicial  to 
the  defendant  and,  for  the  error  in  granting 
it  the  judgment  of  the  trial  court  must  be 
reversed. 

As  the  case  has  to  be  remanded  for  a  new 
trial,  it  is  unnecessary  to  pass  on  the  ruling 
of  the  trial  court  on  the  defendant's  motion 
for  a  continuance^  or  the  sufficiency  of  the 
evidence  to  support  the  verdict  which  may 
be  different  on  another  trial. 

Beversed. 
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ISGBTT  ▼.  ISGETT. 


(Supreme  Court  of  Appeals  of  Virginia. 
Jan.  22, 1920.) 

DiVOBCE     ^=:»133(1)  —  EVIDSNOK     XNTITLIKO 
WIFE  TO  DIVOBCB  ON  GBOUNt)  OF  DXBEBTXOIf. 

Eyidence  in  wife's  suit  for  divorce  on  ground 
of  desertion  held  to  entitle  her  to  decree. 

Ajxpeal  from  Gircuit  Oourt,  Bockingbam 
CJounty. 

Snit  by  Bertie  Isgett  against  J.  W.  Isgett. 
Judgment  for  defendant,  and  plaintiff  ap- 
peals.   Beversed. 

Charles  A.  Hammer,  of  Harrisonburg,  for 
appellant 

KELLT,  P.  Tbis  is  a  suit  for  divorce 
by  Bertie  Isgett  against  her  husband,  J.  W. 
Isgett,  on  the  ground  of  desertion.  The  cir- 
cuit court  denied  the  relief  prayed  for  upon 
the  authority  of  Walker  v.  Walker,  120  Va. 
410,  91  S.  B.  180.  We  are  of  opinion,  how- 
ever, that  the  evidence  sufficiently  established 
the  desertion,  and  that  therefore  the  case  is 
not  controlled  by  the  decision  of  this  conrt 
in  Walker  v.  Walker,  bat  belongs  to  the 
class  of  cases  of  whidi  Lamb  v.  Lamb,  126 
Va.  — ,  101  S.  B.  223,  and  Grim  v.  Grim, 
126  Va.  — ,  101  S.  B.  140,  are  illustrations. 
The  decree  comi>lained  of  will  therefore  be 
reversed,  and  a  decree  entered  here  in  ac- 
cordance with  the  prayer  of  the  bill. 

Beversed* 


(12«  Va.  600) 

LANDBUM  V.  TTLEIB. 

(Supreme  Conrt  of  Appeals  of  Virginia.    Jan. 

22,  1920.) 

1.  Easements  ^=»8(2, 8)  —  Pkbkissivs  usb 
cannot  give  easement.' 

No  mere  permissive  use,  however  long  con- 
tinued, can  ever  ripen  into  an  easement  by  pre- 
scription. 

2.  Basements  ^s»5->Blemsnts  oi  pbbsobip- 
TiON  stahed. 

A  private  light  of  way  over  the  lands  of 
another  by  prescription  may  be  acquired  by  ad- 
verse use  and  enjoyment  under  a  claim  of  right, 
the  use  being  exclusive  or  exercised  independent 
of  the  claims  of  others,  continuous,  uninterrupt- 
ed, with  the  knowledge  and  acquiescence  of  Uie 
owner  of  the  land,  and  continued  for  20  years. 

8.  Basements  ^s»7  (6)~Denial  of  existence 

BT  OWNEB  OF  SERVIENT  ESTATE  DOES  NOT  DE- 
FEAT. 

Where  title  to  a  right  of  way  had  been  ac- 
quired by  prescription  long  before  defendant  be- 
came the  owner  of  the  servient  estate,  her  re- 
fusal to  acquiesce  in  the  claim  of  an  easement 
had  no  effect  to  defeat  the  easement. 


Brror  to  Oircait  Court,  Hanora*  Onnty. 

Suit  by  SalUe  Tyler  against  Bessie  Land- 
rum.  Decree  for  plaintiff,  and  defendant 
brings  error.    Affirmed. 

W.  D.  Oardwell,  of  Bichmond*  for  plain- 
tiff in  error. 

H.  Carter  Bedd,  of  Beaver  Dam,  and  S. 
A«  Anderson,  of  Bid&mond,  for  defendant  in 
error. 

PBENTIS,  J.  The  issue  here  Involved  Is 
whether  or  not  the  appellee,  Mrs.  Tyler,  as 
the  owner  of  the  farm  called  "Sligo^"  has  a 
right  of  way  by  piescriptioo  over  the  land 
of  the  appellant,  Mrs.  landmm. 

[1,2]  The  doctrines  of  law  applicable  to 
such  a  controversy  are  so  well  settled  and 
have  been  so  fully  considered  and  declared 
in  recent  cases  in  Virginia  that  no  extended 
review  thereof  is  necessary.  The  mle  la  that, 
while  no  mere  pennissdve  uae^  however  long 
continued,  can  ever  ripeo,  into  sncb  an  ease- 
ment, a  private  right  of  way  over  the  lands 
of  another  by  prescription  (\^iich  presmnes 
a  grant)  may  be  acquired  by  showing  its  ad- 
verse use  and  enjoyment  by  the  claimant 
thereof  under  a  claim  of  rii^t;  that  such 
use  has  been  exclusive  (that  Is,  a  proprietary 
use,  exercised  under  some  claim  whlcb  Is  in- 
dependent of  the  claims  of  all  others  and  not 
dependent  for  its  enjoyment  upon  similar 
rights  in  others),  continuous,  uninterrupted, 
with  the  knowledge  and  acquieaoence  of  the 
owner  of  the  land  over  which  such  easement 
is  claimed ;  and  that  it  shall  have  continued 
for  the  period  of  at  least  20  years.  Comett 
V.  Bhudy,  80  Va.  710;  Gaines  y.  Merryman, 
05  Va.  660,  29  S.  B.  738 ;  Beid  T.  Gamett,  101 
Va.  47,  48  S.  B.  182;  Williams  y.  Green,  111 
Va.  205,  68  S.  B.  258;  Kent  ▼.  Dobyns^  112 
Va.  566,  72  S.  B.  189;  Witt  ▼.  Greasey,  117 
Va.  873,  86  S.  B.  128;  Muncy  ▼.  Updyke,  119 
Va.  636,  89  S.  B.  884;  Clark  y.  Beyndds 
(September  17, 1919),  100  S.  B.  468. 

Tested  by  the  established  rule.  It  is  clear 
to  us  that  the  decree  of  the  trial  court,  ad- 
judging that  BalUe  ^ler,  as  the  owner  <tf 
the  Sligo  farm,  has  title  by  prescription  to 
the  open  road  now  in  use,  free  of  gates  or 
other  obstructions,  leading  from  that  farm 
to  the  county  road  at  or  near  Noel  Station, 
through  the  lands  now  owned  by  Bessie 
Landrum,  is  without  error. 

[8]  No  good  purpose  would  be  served  by  at- 
tempting either  to  recite  or  to  analyse  the 
testimony.  It  Is  conflicting  in  many  partic- 
ulars, but  the  very  great  weight  of  the  evi- 
dence shows,  in  substance,  that  the  owner 
and  tenants  of  the  Sligo  farm  have  no  other 
means  of  access  to  the  public  road,  and  that 
this  right  of  way  was  used  without  contro- 
versy under  claim  of  ri^t  by  the  former 
owners  of  that  farm,  with  the  aoquiesc»ice 
of  the  former  owners  of  the  servient  estate. 


4$S9For  other  cases  see  same  topic  and  KEY-NUMBER  In  all  Key-Numbered  Digests  and  Indexes 


W.ViL)  HIKERMAH 

(101 

the  predecessors  in  title  of  Mrs.  Landmin, 
for  many  years.  Witnesses  of  varying  ages, 
familiar  with  the  locality,  testified  to  the 
existence  and.  snch  nse  of  the  road  from  a 
date  prior  to  1842  down  to  the  present  time. 
Only  Mrs.  Landrum,  the  present  owner  of  the 
fiervient  estate,  which  she  acquired  by  In- 
heritance a  few  years  ago,  has  during  all 
that  period  questioned  the  existence  of  the 
easement  claimed.  Long  before  she  denied 
its  existence,  claiming  that  such  use  had 
been  allowed  under  a  mere  permissive  license 
to  the  owners  of  Sligo,  revocable  at  will,  and 
many  years  before  she  became  the  owner  of 
her  pr<^erty,  the  title  to  the  right  of  way  by 
prescription  had  been  acquired  by  the  pres- 
ent and  former  owners  of  Sligo  farm.  It  is 
unnecessary,  therefore,  for  us  to  discuss  the 
evidence  upon  which  Mrs.  Landrum  relies  to 
show  that  the  title  by  prescription  has  not 
accrued  because  she  has  not  acquiesced  in 
the  claim. 
Affirmed* 


▼.  HINEBMAK  789 

8.B.) 

parties  to  this  litigation,  ^erefore  it  is  or« 
dered  that  this  case  be  remanded  to  the  cor- 
poration court  of  the  dty  of  Hopewell  for 
final  dUvositliHi  according  to  law* 


(126  Va.  624) 


SCOTT  ▼.  BUCKBB. 


(Supreme  Court  of  Appeals  of  Virginia.    Jan. 

22,  1920.) 

Appeal  and  erbob  ^=»110&-<3AnsB  beicaicd- 

ED,    WHERE   OBDEB  COMPLAINED  OF  HAS  BE- 
COIOE  INEFIECTIVE. 

It  appearing  on  appeal  that  order  complain- 
ed of  committed  an  infant  to  the  custody  of 
its  mother  'for  the  duration  of  the  present 
war,  or  fpr  so  long  as  its  father,  R,,  shall  re- 
main in  the  United  States  army,"  and  it  being 
suggested  that  the  father  has  been  disebarged 
from  service  in  the  United  States  army,  and 
hence  that  the  order  is  no  longer  effective, 
the  case  wHI  be  remanded  to  the  lower  court 
for  final  disposition  according  to  law. 

Error  to  Corporation  Court  of  HopewelL 

Action  between  Mrs.  C  H.  Scott  and  An- 
nie Maye  Bucker.  From  an  adverse  deci- 
sion, the  former  brings  error.  Cause  re- 
manded. 

Morris  &  Williams,  of  Hopewell,  for  plain- 
tiff in  error. 

PER  CURIAM.  It  appearing  that  the  or- 
der complained  of  commits  the  infant,  Allen 
Whitney  Rucker,  to  the  custody  of  his  moth- 
er, Annie  Maye  Rucker,  "for  the  duration  of 
the  present  war,  or  for  so  long  as  its  father, 
L.  W.  Rucker,  shall  remain  in  the  United 
States  army,"  and  it  being  suggested  that 
the  said  L.  W.  Rucker  has  been  discharged 
from  service  in  the  United  States  army,  and 
hence  that  the  said  order  is  no  longer  effec- 
tive, and  that  no  order  now  made  herein  by 
this  court  will  affect  the  present  custody  of 
said  Infant  or  the  substantial  rights  of  the  { 


(86  W.  Va.  349J 

HINERMAN  et  al.  v.  HIKBRMAN  et  aL 

(No.  102.) 

(Supreme  Ck>urt  of  Appeals  of  West  Virginia. 

Jan.  2D,  1^20.) 

(8ifUabu8  hy  the  Court.) 

1.  Wills  ^=s>504— Dibection  to  "kt  bots" 
to  sell  fabm  and  dividb  pboosbds  belatb8 
to  male  childben. 

A  proYlaion  in  a  will  directing  ''my  boys" 
to  sell  testator's  farm  and  divide  the  proceeds 
among  ''the  boys,"  in  the  absence  of  some  other 
controlling  factor,  will  be  construed  to  refer  to 
the  male  children  of  the  testator. 

[Ed.  Note.~For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Boy.] 

2.  Wills  ^=s>5eD(3)— Devise  or  fabu  gon- 

STBUED  TO   INCLUDE  .ALL  LANDS   OWNED    BT 
TE8TAT0B. 

Where  the  owner  of  the  whole  of  one  tract 
of  land  is  also  the  owner  of  a  one-half  un- 
divided interest  in  an  adjoining  tract,  one  of  his 
sons  being  the  owner  of  the  other  one-half  im- 
divided  interest,  all  of  which  land  is  agricul- 
tural land,  and  the  father  who  owns  such  tract 
and  the  half  interest  in  the  other  tract  lives  on 
said  land  and  cultivates  both  tracts  thereof,  an 
expression  in  his  will  devising  his  farm  to  cer-- 
tain  designated  devisees  will  be  taken  to  include 
all  of  the  land  so  owned  by  him,  In  the  ab- 
sence of  any  testamentary  disposition  eTidenchug 
a  contrary  intent. 

Clertifled  Questions  from  Circuit  Ck>urt, 
Wetzel  County. 

Suit  by  d  Russell  Hlnennan  and  others 
against  S.  C.  Hlnennan  and  others.  Demur- 
rer to  bill  overruled,  and  questions  certified* 
Answered  that  demurrer  should  have  been 
sustained. 

^Thayer  M.  Mclntlre,  of  New  Martinsville, 
for  plaintiffs. 

Thos.  H.  Comett,  of  Kew  Martinsville,  for 
defendants. 

RITZ,  J.  J.  B.  Hinerman  departed  this 
life  in  the  year  1909,  being  at  that  time  the 
owner  of  a  tract  of  land  of  100  acres  situate 
In  the  county  of  Wetzel,  and  likewise  the 
owner  of  a  one  half  undivided  Interest  In  an 
adjoining  tract  of  115  acres  of  land,  one  of 
his  sons  being  the  owner  of  the  other  undiv- 
ided Interest  therein.  In  the  year  1906  Hin- 
erman made  a  holographic  will  by  which  he 
undertook  to  dispose  of  all  of  his  property. 
This  will  was  admitted  to  probate  shortly  aft- 
er  his  death.     It  disposed  of  his  personal 
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property,  which  was  inconsiderable  in  amount 
and  then  proyides  as  follows: 

"And  fur  my  farm  I  want  my  boys  to  sell  it 
at  whatever  they  think  it  is  wirth  and  divide 
it  betweend  the  boys  I  want  this  all  done  by  my 
diildren  without  going  to  law." 

At  the  time  of  his  death  the  testator  was 
a  widower  and  left  surviving  him  six  sons 
and  two  daughters,  and  also  five  granchil- 
dren,  the  offspring  of  a  seventh  son  who  died 
before  his  father.  Upon  the  assumption  that 
the  provision  of  the  will  above  referred  to 
was  for  the  benefit  of  the  six  living  sons, 
they  took  charge  of  tfie  real  estate  and  divid- 
ed it  among  themselves  instead  of  selling  it. 
This  suit  was  subsequently  brought  by  the 
two  daughters  of  tlie  testator  and  his  five 
grandchildren  above  referred  to  for  the  pur- 
pose of  having  partition  of  the.  lands  among 
all  of  the  children  of  the  testator  and  the 
five  grandchildren  aforesaid;  the  contention 
being  that  the  will  was  void  for  uncertainty 
so  far  as  it  attempted  to  dispose  of  the  real 
estate,  and  that  as  to  this  estate  Hinerman 
died  intestate.  It  does  not  appear  from  the 
direct  allegations  of  the  bill,  but  it  does  ap- 
pear from  the  exhibits  filed  therewith,  that 
the  tract  of  100  acres  of  land  and  the  tract  of 
115  acres  of  land  adjoined  each  other.  The 
averment  is  that  they  are  valuable  agricultur- 
al lands  and  that  the  testator  lived  thereon 
at  the  time  of  his  death  and  for  some  time  be- 
fore, and  that  the  same  were  being  farmed 
or  cultivated.  It  does  not  appear  from  any 
allegation  in  the  bill  whether  the  son  who 
died  before  his  father  was  living  at  the  time 
the  will  was  made  or  not,  although  counsel 
for  the  defendants  in  his  brief  alleges  that  this 
son  died  before  the  will  was  made  in  1900. 
This  fact  may  not  be  very  material  in  this 
particular  case,  in  view  of  the  character  of 
this  suit,  which  proceeds  upon  the  sole  theory 
that  as  to  this  real  estate  Hinerman  was  in- 
testate, and  the  same  passed  to  his  heirs  at 
law  under  the  statute  of  descents  and  distri- 
butions. This  contention  is  based  upon  two 
theories:  First,  that  the  object  of  the  tes- 
tator's bounty  Is  too  indefinite  and  uncertain 
to  allow  the  will  to  have  validity;  and,  second, 
that  the  subject-matter  of  the  devise  Is  too 
uncertain  and  indefinite  to  give  to  it  any  ef- 
fect 

[1,2]  It  will  be  observed  from  the  quota- 
tion above  made  that  Hinerman  described  the 
object  of  his  bounty  as  **the  boys,"  and  this 
expression  succeeds  the  expression  "my  boys" 
in  the  same  sentence.  If,  as  contended  by 
the  plaintiffs,  this  term  is  too  indefinite  to 
have  any  meaning  ascribed  to  it  in  this  paper, 
then,  of  course,  the  will  would  be  void  as  to 
the  disposition  attempted  to  be  made  of  the 
real  estate,  and  the  testator's  interest  there- 
in would  pass  imder  the  law  of  descents  and 
distributions  to  his  heirs.  But  is  there  any 
uncertainty  as  to  the  disposition  Hinerman 
intended  to  make  of  his  property?   He  wrote 


this  will  himself,  and  while  it  Is  not  artfully 
expressed,  it  seems  to  us  that  the  meaning 
of  the  testator  is  quite  as  dear  as  is  fre- 
quently the  case  where  the  document  is  more 
ornate  and  elaborate.  It  is  argued  that  the 
term  **boys"  in  its  ordinary  meaning  signifies 
the  male  youth  of  the  land,  or  of  the  nei^- 
borhood,  as  the  case  may  be,  and  in  another 
and  more  qualified  sense  it  is  said  to  be  a 
designation  of  those  companions  of  the  party 
using  it  with  whom  he  spends  his  convivial 
or  social  hours.  But  we  are  too  familiar  with 
the  forms  of  paternal  expression  to  think  for 
a  minute  that  a  father  uses  the  word  in  any 
such  sense  as  this  in  his  will.  No  one  can 
doubt  to  whom  Hinerman  had  reference  when 
he  wrote  this  will.  Parents  uniformly  refer 
to  their  children  as  the  boys  or  the  girls,  re- 
gardless of  their  ages,  and  this  form  of  ex- 
pression or  designation  is  too  universal  for 
us  not  to  give  it  effect  in  construing  this 
paper.  We  do  not  think  it  can  be  doubted 
that  the  testator  nominated  his  male  children 
as  the  object  of  his  bounty  in  this  provision 
of  his  will.  If  all  seven  of  the  boys  were  liv- 
ing at  that  time  he  intended  all  seven  of  them 
to  participate  therein,  and  if  only  the  six 
who  were  living  at  the  time  of  his  death  were 
then  living,  clearly  he  intended  his  farm  to 
go  to  those  six. 

Of  course  the  description  of  the  subject- 
matter  of  the  devise  as  "my  farm"  would 
not  of  itself  identify  the  land  intended  to 
be  passed  under  the  will,  but  it  must  be  borne 
in  mind  that  it  is  always  proper  in  construing 
a  will  or  a  deed  to  apply  the  description  con- 
tained in  it  to  the  land  evidently  referred  to, 
in  order  to  make  certain  the  terms  used.  We 
have  here  a  man  living  on  lands,  one  part  of 
whidi  he  was  the  entire  owner  of,  and  the 
other  the  owner  of  a  half  interest,  and  farm- 
ing the  whole.  This  condition  it  appears 
was  the  same  at  the  time  he  made  the  will  as 
it  was  at  the  time  of  his  death  three  years 
later.  We  must  not  lose  sight  of  the  fact  that 
in  construing  wills  it  is  the  purpose  to  give  to 
the  testator's  language  effect  if  it  can  be  done 
without  doing  violence.  Of  course,  the  pur- 
pose of  all  construction  of  deeds,  as  well  as 
of  wills  or  contracts,  is  to  arrive  at  the  in- 
tention of  the  parties,  but  we  cannot  go  be- 
yond the  language  of  the  paper  in  ascertain- 
ing that  intuit;  neither  can  we  disregard  the 
expressed  Intent  simply  because  the  disposi- 
tion made  by  the  testator  of  his  estate  does 
not  comport  with  our  ideas  of  equity  or  pro- 
priety. The  meaning  must  be  collected  tntm 
the  words  of  the  will,  for  the  object  of  con- 
struction is  to  declare  the  expressed  Intention 
of  the  testator,  and  not  what  some  one  else 
may  think  was  his  real  intention,  or  should 
have  been  his  real  intuition.  Now  it  is  quite 
clear  from  the  language  here  that  the  testa- 
tor's expressed  intention  was  that  his  boys 
should  have  his  farm,  and  when  we  apply 
this  language  to  the  facts  which  existed  at 
the  time  the  testator  made  his  will,  and  at 
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Che  time  of  liis  death,  we  hare  no  trouble 
In  ascertaining  what  that  farm  was.  It  was 
the  land  that  he  lived  npon  and  coltiyated 
as  a  farm,  upon  which  he  carried  on  his  ag- 
ricultural operations.  Upon  a  consideration 
of  this  whole  paper  we  do  not  perceive  any 
difiiculty  in  arriving  at  the  clear  intent  of 
the  testator,  both  as  to  the  objects  of  his 
bounty  and  as  to  the  subject  to  which  he  in- 
tended to  apply  it 

It  may  be  that  the  five  grandchildren  of  the 
testator,  who  are  plaintiffs,  and  who  are  the 
children  of  the  Ison  who  was  dead  at  the  time 
of  the  testator's  death,  would  be  entitled  to 
participate  in  the  division  of  the  land  under 
the  will  if  their  father  was  living  at  the  time 
the  will  was  made,  because  of  the  provisions 
of  section  12  of  chapter  77  of  the  Ck)de  (sec. 
3877),  but  this  bill  does  not  present  a  cause 
for  relief  under  that  statute.  It  proceeds  on 
the  sole  theory  that  Hlnerman  was  Intestate 
as  to  the  real  estate. 

We  are  of  <^inion  that  the  bill  does  not 
make  out  a  case  for  any  relief  upon  that  the- 
ory, for  which  reason  the  demurrer  should 
have  been  sustained,  and  we  accordingly  an- 
swer the  question  certified. 


WILLIAMS 
s.BL> 
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POLITE  T.  WILLIAMS  et  al.     (Na  1886.) 

(Supreme  Court  of  Georgia.     Jan.  17,  1920.) 

(8yUdbu8  by  the  Court.) 

1.  Appeal  and  ebbob  ^=:»1123— Notice  to 
take  deposition  held  sufficient  by  di- 
VIDED COnBT. 

Mary  E.  Polite  and  her  husband  were  ten- 
ants in  common  of  a  tract  of  land.  Th^  joint- 
ly executed  a  deed  to  the  land  to  secure  a  debt. 
The  holder  of  the  deed  advertised  the  land  for 
sale  under  the  power  oontained  therein;  and 
Mary  B.  Polite  filed  an  equitable  suit  to  en- 
join the  contemplated  sale,  and  to  cancel  the 
deed  in  so  far  as  it  affected  her  interest  in  the 
land,  upon  the  grounds  that  the  deed  (executed 
in  1912)  was  infected  with  usury,  and  that  the 
debt  was  the  debt  of  the  husband,  and  not  of 
the  plaintiff.  To  the  refusal  of  an  interlocu- 
toiy  injunction  the  plaintiff  excepted;  and  the 
judgment  refusing  the  injunction  was  afBrmed 
by  this  court  Polite  v.  Williams,  147  Ga.  820, 
95  S.  E.  674.  The  trial  of  the  case  resulted 
in  a  verdict  for  the  defendants.  The  plaintiff 
filed  a  motion  for  a  new  trial,  which  was  over- 
ruled, and  she  excepted.  l%e  sole  special  as- 
signment of  error  complains  of  the  ruling  of  the 
court  in  admitting  the  depositions  of  a  nonresi- 
dent witness  in  behalf  of  the  defendants,  over 
the  objection  that  the  depositicms  could  not  be 
taken  under  the  provisions  of  the  Code  sections 
specified  in  the  notice,  and  that  the  notice  did 
not  show  that  the  person  before  whom  the  wit- 
ness would  be  examined  was  a  notary  public 


or  an  officer  authorized  to  ezeente  and  return 
the  depositions.  The  plaintiff  aclroowledged 
service  of  the  notice  to  take  the  depositions  14 
days  before  the  date  on  which  the  witness  was 
examined,  and  waived  all  other  and  further 
service.  The  notice,  properly  entitled  in  the 
case,  recited  the  name  of  the  witness,  the  dty 
in  which  he  resided,  the  person  b^ore  whom  he 
would  be  examined,  the  dty,  room,  and  building 
in  which  and  the  hour  and  day  on  which  the 
examination  would  be  had,  and  conduded  as  fol- 
lows: ''These  depositions  will  be  taken  without 
order  or  commission,  under  the  provisions  of 
sections  5010  to  5017,  both  indusive,  of  the 
1010  Civil  Code  of  Georgia;  and  this  notice 
is  given  you  under  provisions  induded  in  said 
sections."  The  notice  did  not  in  terms  refer 
to  the  provisions  of  section  6005  of  the  Civil 
Code  Gi  1010.    HOd: 

The  case  bdng  for  dedsipn  by  a  full  bench 
of  six  Justices,  who  are  evenly  divided  in  opin- 
ion on  the  question  raised  by  the  spedal  assign- 
ment of  error  indicated  In  the  foregoing  state- 
ment of  facts.  Beck,  P.  J.,  and  Gilbert  and 
George,  JJ.,  being  of  the  opinion  that  the  court 
did  not  err  in  admitting  the  depositions  of  the 
nonresident  witness,  and  Fish,  C.  J.,  and  At- 
kinson and  Hill,  JJ.,  being  of  the  opinion  that 
the  evidence  of  the  witness  was  inadmissible, 
the  ruling  of  the  court  in  admitting  the  evidence 
stands  affirmed  by  operation  of  law. 

2.  SUinCIBNOT  OF  EVIDENCE. 

The  evidence  was  conflicting  on  the  issue  of 
the  wife's  suretyship,  and  was  suffident  to  au- 
thorise the  verdict  for  the  defendants  on  that 
issue.  • 

3.  USUBY  ^=s>05— TBNDEB  of  DEBT  AND  INTEB- 
EST  NE0ES8ABT  TO  <3ANCBLLA.TI0N  OF  USUBI- 
OT78  DEED. 

Conceding,  without  dedding,  that  the  evi- 
dence required  a  finding  that  the  deed  was  in- 
fected vrith  usury,  the  plaintiff,  under  the  rul- 
mg  in  Matthews  v.  Banks,  146  Ga.  732,  02 
S.  E.  52,  and  cases  there  dted,  could  not  have 
the  deed  cancded  witiiout  payment  or  tender  of 
the  prindpal  amount  of  the  debt  and  lawful 
interest  See,  also,  Patterson  v.  Moore,  146 
Ga.  364,  01  8.  B.  116. 

Error  from  Superior  Court,  Glynn  County ; 
J.  P.  Highsmith,  Judge. 

Suit  by  M.  E.  Polite  against  William  Wil- 
liams and  others  to  enjoin  a  sale  and  to  can- 
cel a  deed.  Judgment  for  defendants,  a  new 
trial  was  denied,  and  plaintiff  brings  error. 
Affirmed.    . 

J.  T.  PoweU  and  Boiling  Whitfield,  both  of 
Brunswick,  for  plaintiff  in  error. 

F.  M.  Scarlett,  Jr.,  of  Brunswick,  for  de- 
fendants In  error. 

PER  CURIAM.  Judgment  afiarmed.  All 
the  Justices  concur,  except  as  to  the  ques- 
tion referred  to  in  the  first  note  of  the  de- 
cision. 
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(149  Ga.  737) 

McMillan  t.  bbanan.  (No.  161&) 

{Supreme  Ooart  of  Georgia.     Jan.  17,  1920.) 

(8vUabu$  l>y  the  Court.) 

"L  Specific  PSBFaBHANCE  ^==>53,  123— Con- 
tention THAT  defendant's  SIGNATTJBE  TO 
INSTRUMENT  SOUGHT  TO  BE  ENFOBCED  WAS 
OBTAINED  BT  FBAUD  PBOFEBLT  SUBMITTED 
TO  JUBY. 

Under  the  pleadings  in  the  case,  the  court 
properly  admitted  evidence  to  sustain  the  de- 
fendant's contention  that  her  signature  to  the 
instrument  of  which  enforcement  was  sought  in 
the  suit  for  specific  performance  was  obtained 
by  fraud;  and  there  was  no  error  in  submit- 
ting this  issue  to  the  jury. 

2.  Speohtio  pebfobmance  ^=:9l20— Evidengb 

AS  TO  CONSIDEBATION  FOE  CONTBACT  SOUGHT 
TO   BE  ENFOBCED  WAS  ADMISSIBLE. 

The  court  did  not  err  in  overruling  objec- 
tions to  testimony  the  admission  of  which  con- 
stitutes the  basis  of  the  other  grounds  of  the 
motion  for  a  new  trial. 

Error  from  Superior  Court,  Fulton  Coun- 
ty; Geo.  L.  Bell,  Judge. 

Petition  by  B.  L.  McMillan  against  Mrs. 
B.  C.  Branan  for  specific  performance.  De- 
cree for  defendant,  and  plaintiff  brings  er- 
ror.   Affirmed. 

•A.  B.  Wilson,  of  Atlanta,  and  McMillan  & 
Erwin  an4  L  H.  Sutton,  all  of  ClarkesviUe, 
for  plaintiff  in  error. 

Etherldge  &  Sams,  of  Atlanta,  for  defend- 
ant In  error. 

BECK,  P.  J.  B.  U  McMillan  brought  a 
petition  against  Mrs.  B.  C.  Branan.  The 
petition  contained,  among  other  prayers  for 
equitable  relief,  a  prayer  for  specific  per- 
formance. It  was  alleged  that  the  parties 
had  executed  a  written  contract  for  the  sale 
by  the  defendant  of  a  certain  tract  of  land 
consistlBg  of  25  acres,  in  consideration  ol  a 
stated  sum  of  money  and  the  transfer  of  a 
stock  of  goods  and  merchandise.  The  defend- 
ant relied  on  fraud  In  the  procurement  of 
her  signature  to  the  contract  as  written,  and 
fraudulent  representations  as  to  the  charac- 
ter and  value  of  the  stock  of  merchandise. 

[1]  1.  The  answer  of  the  defendant  sets  up 
that  the  agent  of  plaintiff  drew  the  contract 
and  handed  It  to  her  for  her  signature,  but 
that,  while  she  could  read,  she  could  not 
read  the  writing  of  the  draughtsman  (the 
agent),  and  he  said  he  would  read  the  con- 
tract to  her;  but  he  did  not  read  It  as  it 
was  written.  As  read,  the  contract  called 
for  the  conveyance  of  22  acres  of  land,  7  in 
one  tract  and  15  in  another,  which  was  the 
true  agreement,  as  It  had  been  stipulated 
that  she  reserved  8  acres  from  the  lO^acre 
tract     There  was  evidence  to  sustain  the 


contention  of  the  defendant  upon  this  Issuer 
and  It  was  controverted  by  the  evidence  for 
the  plaintlflL  The  court  properly  submitted 
to  the  jury  the  question  of  fraud  made  by 
the  confilct  in  the  evidence.  The  fact  that 
the  defendant  could  read  did  not  bar  the  de- 
fense here  set  up.  If  as  a  matter  of  fact 
she  could  not  read  the  instrument  as  writ- 
ten by  the  agent  of  the  plaintiff,  and  if  the 
agent,  when  she  stated  she  could  not  read  it, 
agreed  to  read  it  to  her  and  pretended  to 
do  so,  but  in  reading  he  so  varied  the  terms 
of  the  writing  that  as  read  orally  the  writing 
varied  materially  from  the  oral  reading,  a 
firaud  was  practiced  which  the  defendant 
could  set  up  as  a  defense  to  the  enforce- 
ment of  the  writing. 

[2]  2.  The  question  of  the  character  and 
value  of  the  stock  of  merchandise  which  con- 
stituted a  part  of  the  consideration  for  the 
contract  for  the  conveyance  of  the  land  be- 
came material  under  Uie  issue  made  in  the 
pleadings,  and  it  was  competent  to  show 
what  the  stock  brought  at  a  receiver's  sale 
made  a  short  time  after  the  date  of  the  con- 
tract This  being  true.  It  would  seem  to 
follow  that  evidence  of  the  manner  and  ex- 
tent of  the  advertising  of  the  stock  before 
the  sale  was  actually  had  would  necessarily 
be  material. 

Judgment  affirmed. 

All  the  Justices  concur* 


(149  Ga.  66S) 

HOLMES  V.  BANKSTON  et  aL    (No.  1411) 
(Supreme  Court  of  Georgia.     Jan.  14»  1920.) 

(SyUdlMu  5y  the  OowrL) 
BsLioioua  BOCixnES  ^=931(2,  Sh-ln  action 

TO  FORECLOSE  1£0BTGAQE  AGAINST  TBUSTEES 
BBFBESENTINQ  tTNINCOBFORATED  ASSOCIA- 
TIONS TBET  ABB  THE  ONLY  NECESSABT  PAS- 
TIES. 

Described  realty  was  conveyed  to  five  named 
persona,  as  trustees  of  the  ''Congregational 
Methodist  Church  of  Bametville,"  and  their 
successors.  The  church  waa  an  unincorporated 
religious  association.  Subsequently  one  of  the 
trustees,  '*as  chairman  of  trustees,"  executed 
and  delivered  a  mortgage  upon  the  property; 
he  and  another  of  the  trustees  being  then  in 
possession  of  the  same*  Another  trustee  had 
previously  died,  and  another  removed  from 
the  state,  but  when  these  two  events  occurred 
does  not  appear  from  the  record.  Afterwards 
the  mortgage  was  foreclosed  against  the  three 
Hying  trustees,  resident  of  the  state,  and  an 
execution  against  them  and  the  property  was 
levied  upon  iU  Certain  persons^  membem  of 
the  church  association,  interposed  their  daim, 
and  upon  the  trial  thereof  the  levy  was  dis- 
missed on  motion  of  the  daimants.  Hie  plain- 
tiff excepted.  The  ground  upon  which  the  court 
dismissed  the  levy  does  not  appear  from  the 
record;    but  in  the  brief  for  the  defendants  in 
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error,  the  daimants  In  the  trial  court,  in  seek- 
ing to  sustain  the  judgment  of  the  court  to 
which  exception  is  taken*  the  contention  is 
urged  that  the  mortgage,  the  foreclosure,  and 
the  mortgage  execution  are  all  void,  because  the 
church  was  never  incorporated  and  had  never 
had  recorded  its  name,  style,  and  objects  of  the 
association,  as  required  by  the  CivU  Code  of 
1910,  §  2830,  and  that,  this  being  true,  the 
church  ooyld  not  be  sued  as  such,  nor  could  it 
be  sued  through  its  trustees  or  officers;  that 
the  property  of  the  association  belonged  to  its 
members,  and  the  majority  of  them  had  author- 
ity to  control  it;  that  the  mortgage  was  void 
because  executed  b^  only  one  of  the  trustees; 
and  that  no  authority  was  shown  in  him  fnxn 
the  members  of  the  church  to  execute  it.  Held: 
Although  an  action  cannot  be  brought  by  or 
against  an  unincorporated  church  as  an  entity 
(Eelsey  v.  Jackson,  123  Ga.  113,  50  S.  E.  951), 
nevertheless,  when  it  aiH;>ear8,  in  elCect,  that  the 
title  to  certain  trust  ixroperty  is  in  named  trus- 
tees, though  they  appear  to  represent  an  unin- 
corporated  religious  association,  a  proceeding  to 
foreclose  a  mortgage  executed  thereon  by  them, 
in  order  to  subject  the  property  to  a  debt  for 
'^hich  it  is  liable,  may  be  brought  undeir  the 
CivU  Code  1910,  {  3786»  and  to  such  action 
the  trustees  are  the  only  necessary  parties. 
Kelsey  v.  Jackson,  128  Ga.  113,  50  S.  E.  951, 
citing  Josey  v.  Union  Loan,  etc.,  Co.,  106  Ga. 
€08,  32  S.  B.  628. 

Accordingly,  it  was  error  to  dismiss  the  levy. 

Error  from  Superior  Court,  Pike  County; 
W.  Lfc  Hodges,  Judge. 

Proceeding  on  execution  by  H.  H.  Holmes 
against  Mrs.  J.  B.  Bankston  and  others, 
church  trustees,  with  claim  by  certain  mem- 
bers of  the  church.  Levy  dismissed  on  mo- 
tion of  claimants,  and  plaintiff  excepts  and 
brings  error.    Reversed. 

Cleveland  &  Goodrich,  of  Grlflln,  for  plain- 
tiff in  error. 

Reagan  &  Reagan,  of  McDonough,  and  Jas. 
M.  Smith,  of  Bamesville,  for  defendants  in 
error. 

FISH,  C.  J.  Judgment  reversed.  All  the 
Jaetiees  concur* 


(149  Ga.  724) 

LEWIS  V.  STATE,    (No.  1598.) 

<Supreme  Court  of  Georgia.     Jan.  1%  1920.) 

(SyUabiu  &y  the  Court.) 
Criminal    law    <g39954(4),    1043<3)— Motion 

FOR  NEW  TRIAL  INCOMPLETE;  ADMISSIBUJTT 
OF  EVIDENCE  ON  GROUND  NOT  SUGGESTED  BE- 
LOW NOT  PASSED  ON. 

The  verdict  is  supported  by  evidence.  The 
sole  special  ground  of  the  motion  for  new 
trial  complains  of  a  ruling  by  the  court  exclud- 
ing certain  evidence  offered  for  the  purpose  of 
impeaching  a  witness  for  the  state,  but  the 
ground  fails  to  disclose  any  statement  made  by 
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the  witness  of  which  the  evidtnoe  offered  for 
impeachment  would  have  been  contradictory, 
and  is  therefore  incomplete. 

(a)  The  evidence  referred  to  was  offered  sole- 
ly for  impeadunent,  and  counsel  for  plaintiff  in 
error,  in  substance,  so  stated  to  tiie  court.  It 
was  not  offered  as  a  part  of  the  res  gestaa,  and 
this  court  does  not  pass  upon  the  question  as 
to  whether  it  w«s  admissible  as  snch. 

Error  from  Superior  Court,  Miller  Connty ; 
W.  C.  Worrill,  Judge. 

Warren  Lewis  was  convicted  of  an  offense, 
and  he  brings  error.    Affirmed. 

W.  I.  Geer,  of  ColQuitt,  for  plaintiff  in 
error. 

B.  T.  Castellow»  SoL  Gen.,  of  Cuthbert,  and 
B.  R.  Arnold,  of  Atlanta,  for  the  State. 

GILBERT,  J  Judgment  affirmed.  All  the 
Justices  concur. 


a49  Ga.  726) 
CLAT  et  aL  t.  CLAY.    (No.  1292.) 

(Supreme  Court  of  Georgia.    Jan.  17,  1920.) 
(8yttahf$9  hy  the  Court,) 

1.  EZECrDTOBS  AND  ADiamSTBATOBS   ^3»29l-« 

Absent  of  exeotttob  nbgbssabt  to  PAsaaox 

OF  TTTLE  TO  DEVISE  OB  UEGAOT. 

No  devise  or  legacy  passes  the  title  until 
the  assent  of  the  executor  is  given  to  sudi  de- 
vise or  legacy.  Civ.  Code  1910,  §  8896.  The 
assent  of  the  executor  may  be  presumed  from 
his  conduct;  and,  if  the  executor  refuses  un- 
reasonably to  assent  to  the  devise  or  legacy, 
in  equity  the  devisee  or  legatee  may  compel 
him  to  assent  Civ.  Code  1910,  f  8896;  Lester 
V.  Stephens,  118  Ga.  495,  89  S.  B.  109  (8). 

2.  Wills    «=?>697(2)— Deviseb    ob    lbqateb 
mat  seek  constbucnon  of  wzix. 

« 

The  construction  of  a  will  may  be  invoked 
by  a  devisee  or  legatee,  as  a  basis  for  the  re- 
covery of  the  devised  or  bequeathed  property. 
Maneely  v.  Steele,  147  Ga.  899,  94  S.  B.  227. 

8.  Wills   ^=»684(10>-^Dbvisee   afteb  hab- 

BIAGE  entitled  TO   BECOVEB   INOOIIE  PATA- 
BLB  AT  DISCBETION  OF  BXECUnUZ. 

A  testator  bequeathed  and  devised  to  his 
wife  and  two  sons  all  his  property,  real  ana 
personal,  "share  and  share  alike,"  and  directed 
that  the  property  owned  by  him  at  the  time  of 
his  death  be  kept  together  and  not  sold  for 
20  years  after  his  death  by  either  his  wife  or 
his  children,  "except  such  exchanges  and  sales 
of  personal  property  as  may  be  necessary  to 
keep  up  said  property  and  the  annual  proceeds 
of  said  property.'*  The  testator  further  di- 
rected that  the  property  be  left  ''under  the 
direction  of  my  executrix,"  the  wife  of  the  tes- 
tator; the  will  in  terms  declaring  it  is  left 
"entirely  discretionary  with  her  what  annual 
allowance  she  shall  make  to  my  son,  «  •  • 
knowing  that  I  can  trust  a  mother's  love  to 
do  right  by  her  children."     The  will  further 
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provided  that,  should  the  wife  of  the  testator 
marry  again,  she  shall  cease  to  be  executrix 
under  the  will,  "but  the  testamentary  scheme 
herein  expressed  shall  be  carried  out  by  le- 
gally appointed  administrator.  The  annual  in- 
come is  still  to  be  paid  to  her  [widow  of  the 
testator]  for  her  benefit  and  the  benefit  of  my 
children  who  may  be  minors,  but  the  portion 
due  to  such  as  may  be  of  age  to  be  paid  to 
them  respectively." 

Held:  (a)  A  son  of  testator  who  had  become 
of  age,  and  who  had  married  and  moved  away 
from  the  estate,  could  enforce  a  demand  for 
the  payment  to  him  of  a  portion  of  the  net 
income  from  the  estate,  in  an  equitable  suit 
seeking  an  accounting  and  an  ascertainment  of 
the  amount  due  to  him.  (b)  Under  a  proper 
construction  of  the  will,  the  plaintiff  was  en- 
titled to  a  decree  for  one-third  of  the  net  in- 
come of  the  estate,  the  executrix  (widow  of 
the  testator)  having  refused  to  pay  him  any 
portion  of  the  net  income. 

4.  exectttobs  and  administbatobs  ^s»314(3) 
^Defenses  in  sitit  by  devisee  to  bbcovbb 
distributive  8habe  stated. 

The  plaintiff's  indebtedness  to  the  estate, 
if  any,  or  the  receipt  by  him  of  a  portion  of 
the  net  income  of  the  estate,  or  the  failure  of 
the  estate  to  earn  a  net  income  since  the  crea- 
tion of  the  same,  are  matters  of  defense. 

5.   SUFTICIENCT   OF  PETITION. 

The  court  did  not  err  in  overruling  the 
demurrer  to  the  petition. 

Error  from  Superior  Court,  Sumter  Coun- 
ty; Z.  A.  Littlejohn,  Judge. 

Action  by  C.  C.  Clay  against  Mary  B. 
Clay  and  others.  Judgm^it  for  plalntilf, 
and  defendants  bring  error.    Afilrmed. 

Jesse  W.  Walters,  of  Albany,  and  Hizcm 
&  Pace,  of  Amerlcus,  for  plaintiffs  in  error. 

Shipp  &  Sheppard,  6f  Amerlcus,  for  de- 
fendant in  error. 

GEORGE,  J.  Judgment  affirmed.  All  the 
Justices  concur. 


(149  Oa.  682) 

BdARTIN  V.  MARTIN.    (No.  1513.) 

(Supreme  Court  of  Georgia.     Jan.  14,  1920.) 

{8vUahu9  hy  the  Court) 
DivoBCE  ^=s>286— Judgment  as  to  alimony 

AND  ATTOBNEY'S  FEES  NOT  DI8TUBBED  WHEN 
BASED  ON  CONFLICTING  EVIDENCE. 

No  complaint  is  made  of  any  error  of  law 
committed  at  the  trial ;  and  the  evidence,  though 
conflicting,  was  sufficient  to  support  the  judg- 
ment allowing  temporary  alimony  and  attorney's 
fees. 

Error  from  Superior  Court,  Franklin  Ck)un- 
ty;  W.  L.  Hodges,  Judge. 

Divorce  proceedings  between  OlUe  Martin 
and  Lois  Martin.    Upon  the  rendition  of  an 


adverse  decision  Ollie  Martin  brings  error. 
Affirmed. 

Alex  S.  Johnson,  of  Royston,  for  plaintiff 
in  error. 

Linton  Johnson,  of  Royston,  for  defendant 
in  error. 

ATKINSON,  J.  Judgment  affirmed.  All 
the  Justices  concur. 


(149  Ga.  683) 

SPINKS  v.  SPINKS.    (No.  1520.) 
(Supreme  Ck>urt  of  Georgia.     Jan.  14»  1920.> 

(Byllahus  hy  t^  Court.) 

DiSCBXTION  OF  COUBT  IN  AWABDING  AUMOlTf 
SUPPORTED   BT  EVIDENCE. 

Under  the  evidence  the  court  did  not  abuse 
its  discretion  in  awarding  to  the  plaintiff  $10 
per  month  as  temporary  alimony  and  $30  as 
attorney's  fee& 

Error  from  Superior  Court,  Taylor  Coun- 
ty;  0.  H.  Howard,  Judge. 

Suit  between  P.  M.  Spinks  and  Ldvie 
Splnks.  A  decision  adverse  to  P.  M.  Spinks 
was  rendered,  and  he  brings  error.  Af- 
firmed. 

C.  W.  Foy,  of  Butler,  for  plaintiff  in  error. 
Jere  M.  Moore,  of  Montezuma,  for  defend- 
ant in  error. 

HILL,  J.  Judgment  affirmed.  All  tbe 
Justices  concur. 


a4B  Gft.  697) 

DB  VAUGHN   et   al.    v.    GRIFFITH   et  aL 

(No.  1465.) 

(Supreme  Court  of  Georgia.     Jan.  15,  1J920.> 

(Syllahua  hy  the  Court,) 
Equity  ^=3»66— Exegutobs  and  adkinistka- 

TOBS  ^=:»365— ADMINISTBATOB'S  SALE  TO  HIB 
ATTOBNET  IS  VOIDABLE,  AND  HEIRS  WHO 
HAVE  NOT  BEGEIVED  PUBCHASE  MONET  NKSD 
NOT  BEFUND  IN  ACTION  TO   SET  SALS   ASIDK. 

The  duty  of  an  attorney  at  law  of  an  ad- 
ministrator conducting  a  public  sale  of  his 
intestate's  realty  to  cause  the  property  to  be 
sold  to  the  best  advantage  of  the  estate  con- 
flicts with  the  attorney's  personal  interest  as 
a  purchaser,  and  on  grounds  of  public  policy* 
if  such  attorney  purchases  the  property  for 
himself,  the  sale  will  be  voidable,  and  may  be 
set  aside  in  a  court  of  equity  upon  motion  of 
the  heirs  at  law  of  the  intestate,  who  do  not 
ratify  the  sale,  but  move  to  set  it  aside  within 
a  reasonable  time.  See  CSv.  Code  1910,  i 
4022;  Bond  v.  Watson,  22  Ga.  637;  Reed  v. 
Aubrey,  91  Ga.  435,  17  S.  £.  1022,  44  Anu  St. 
Rep.  49;    Lowery  v.  Idleson,  117  Ga.  77^  45 
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S.  E.  51;  Broadhurst  v.  WSl,  137  Ga.  833,  74  r     Error  from  Superior  Oonrt,  Bleckley  Coun- 


S.  E.  422;  18  Cyc.  773  (6). 

(s)  This  case  differs  from  that  of  Fairbnm 
Banking  Co.  y.  Summerlin,  144  Oa.  31,  85  S.  E. 
1007,  where  the  purchaser  at  an  administra- 
tor's sale  was  his  adult  son  and  under  no 
fiduciary  duty  to  him. 

(b)  Accordingly,  where  heirs  at  law  of  an  in- 
testate brought  suit  against  the  administrator 
to  enjoin  the  sale  by  him  of  the  intestate's 
realty,  and  no  action  was  taken  by  the  judge 
as  to  a  temporary  restraining  order  when  the 
petition  was  presented  to  him,  but  a  rule  nisi 
was  granted  and  a  hearing  fixed  at  a  date  sub- 
sequent to  that  at  which  the  sale  was  adyer- 
tised  to  occur,  and  the  sale  was  had  as  adyer- 
tised,  and  an  attorney  at  law  who  represented 
the  administrator  from  the  beginning  of  his 
administration  of  the  estate,  and  who  was 
still  representing  him  at  the  time  of  the  sale, 
became  the  purchaser  thereat,  and  the  heirs 
at  law  did  not  ratify  the  sale,  but  amended 
their  original  petition  against  the  administrator 
by  making  the  attorney  at  law  a  party  defend- 
ant, and  sought  to  set  aside  the  sale  as  void 
on  the  ground  that  the  attorney  had  become 
the  purchaser  for  himself,  and  the  amendment 
was  allowed  without  objection,  and  the  case 
proceeded  to  trial,  and  the  evidence  showed  the 
relation  of  the  attorney  as  indicated  aboye,  it 
was  erroneous  for  the  judge  to  direct  a  yerdict 
for  the  defendants. 

As  it  did  not  appear  that  the  plaintiffs  re- 
ceived any  of  the  purchase  money,  they  were 
not  required,  under  the  maxim  that  he  who 
seeks  equity  must  do  equity,  to  refund  to  the 
attorney  the  amount  of  money  paid  by  him  for 
the  land. 

The  other  grounds  of  the  motion  for  a  new 
trial  are  not  meritorious. 

Error  from  Superior  bourt,  Douglas  Comi- 
ty;   P.  A.  Irwin,  Judge. 

Suit  by  Clara  De  Vaughn  and  others  against 
S.  A.  Griffith,  administrator,  and  otbers. 
Judgment  for  defendants,  and  plaintiffs 
bring  error*     Reyersed. 

James  &  Bedgood,  of  Atlanta,  for  plaintiffs 
in  error. 

J.  R.  Hntcheson  and  Astor  Merritt,  both  of 
Douglasvllle,  for  defendants  In  error. 

FISH,  0.  J.  Judgment  reyersed.  All  the 
Justices  concur. 


(149  Oa.  738) 

THORNTON  y.  STATE.    (No.  1743.) 

(Supreme  Court  of  Georgia.    Jan.  17,  1920.) 

(ByUahu*  hy  the  Court.) 

Adiusbibiutt  of  dying  deciasations. 

The  court  did  not  err  in  ruling  that  the 
dying  dedarations  were  prima  facie  admissible. 
The  verdict  was  supported  by  evidence,  and 
the  judgment  of  the  court  refusing  a  new  trial 
will  not  be  disturbed. 


ty ;  E.  D.  Graham,  Judge. 

Rollie  Thornton  was  convicted  of  crime, 
and  he  brings  error.    Affirmed. 

J.  M.  Bleckley,  of  Cochran,  for  plaintlfl  In 
error. 

W.  A.  Wootei,  Sol.  Gen.,  of  Eastman,  Clif- 
ford Walker,  Atty.  Gen.,  and  M.  0.  Bennet, 
of  Atlanta,  for  the  State. 

GILBERT,  J.  Judgment  affirmed.  All  the 
Justices  concur. 


(149  Ga.  667) 

LANG,  SoL  Gen.,  y.  HTTP. 

SAME  y.  DENMAN  et  sL 

(No.  1377.) 

(Supreme  Court  of  Georgia.     Jan.  14,  1920.) 

(SyUabua  hy  the  Court.) 

1.  Intoxioatino  LIQU0B8  «=»250  — Ih  con- 
demnation PBOCBEDINO  STATE  HAS  BXTBDEN 

OF  SHOWING  USE  OF  yEHICLE  FOB  TRANS- 
POBTINO  LIQUOBS  WITH  KNOWLEDGE  OF  OWN- 
EB  OB   LESSEE. 

In  a  proceeding  under  section  20  of  the 
Prohibition  Act  approyed  March  28,  1917  (Ga. 
Laws  1917  [Ex.  Sess.]  pp.  7,  16),  to  condemn  a 
vehicle  or  conveyance  used  in  transporting  any 
liquors  or  beverages  the  sale  or  possession  of 
which  is  prohibited  by  law,  the  burden  is  upon 
the  state,  the  condemnor,  to  show  that  such  ve- 
hide  or  conveyance  was  used  in  conveying  the 
prohibited  liquors  or  beverages  with  the  knowl- 
edge of  the  owner  or  "lessee.'* 

2.  Intoxicating  liquobs  ^=»250  —  Knowl- 
edge THAT  ATTTOMOBILE  WAS  BEING  USED  IN 

TBANSPOBTING  LIQUOBS  IS  QUESTION  OF  FACT 
AND  MAT  BE  SHOWN  BT  CIBCUM8TANTIAL 
EVIDENCB,  BUT  KNOWLBDGB  OF  AGENT  OB 
BEBVANT  IS  INSUFFICIENT. 

Knowledge  of  the  owner  or  lessee  that  pro- 
hibited liquors  were  being  transported  in  the 
automobile  is  a  question  of  fact,  to  be  deter^ 
mined  under  the  pertinent  rules  of  evidence,  as 
a  prerequisite  to  the  right  to  condenm  the  auto- 
mobile in  a  proceeding  instituted  for  that  pur- 
pose against  the  owner  or  lessee  thereof.  Such 
knowledge  may  be  shown  by  circumstantial  as 
well  as  direct  evidence,  (a)  Whether  such 
knowledge  will  be  presumed  as  matter  of  fact, 
upon  proof  of  the  use  of  the  car  by  the  agent 
of  the  owner  or  lessee  for  the  purpose  of  trans- 
porting prohibited  liquors  or  beverages,  is  a 
matter  not  involved  under  the  question  as  certi- 
fied by  the  Court  of  Appeals,  (b)  Knowledge 
of  the  agent  or  servant  of  the  owner  or  lessee 
employed  to  use  an  automobile  for  a  specified 
legal  purpose  only,  that  prohibited  liquors  were 
being  conveyed  in  the  automobile,  will  not  be 
imputed  as  a  matter  of  law  to  the  owner  or 
lessee  thereof. 
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3.  IirroxicATiifO  lxqttobs  9s»250— "IjESSee" 

OF  VEHICLE  USED  TO  TRANSPOBT  LIQUORS  ICUST 
HAVE  PBOPEBTY  THEBSIN  AS  DISTmOUISHED 

WBou  "bahjee/' 

Technically,  the  word  "lessee"  denotes  the 
holder  of  a  contract  for  the  possession  and 
profits  of  lands  and  tenements  for  a  fixed  term, 
for  Ufe,  or  at  wiU.  CIyII  Code  1910,  §  8690. 
By  the  term  "lessee/'  as  ased  in  section  20  of 
the  above-mentioned  act,  is  meant  one  who  has 
some  property  in  the  vehicle  or  conveyance 
which  itself  may  be  the  subject  of  condemna- 
tion, as  distinguished  from  a  mere  '^bailee" 
with  a  special  property  in  the  vehicle  or  con- 
veyance intrusted  to  him.  Civil  Code  1910,  f 
8468.  The  term  'lessee"  is  not  to  be  construed 
as  having  the  same  meaning  as  the  word 
••bailee." 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Bailee; 
Lessee.] 

4.  InTOXIOATINO  LIQU0B9  ^=»260  —  PSBSON 
EACPLOTED  TO  DBIVE  CAB  SOUGHT  TO  BE  CON- 
DEMNED IS  NOT  "lessee.'* 

One  who  is  merely  engaged  by  the  owner  to 
drive  an  automobile,  either  for  a  stipulated 
wage  or  part  of  the  earnings  of  the  car,  is  not 
a  "lessee"  within  the  meaning  of  section  20  of 
the  above-mentioned  act. 

Certified  Questicms  from  Conrt  of  Appeals. 

Two  proceedings  by  J.  M.  Lang,  Solicitor 
General,  against  £}.  T.  Hltt  and  6us  Denman 
and  others.  On  certified  questions  from  the 
Court  of  Appeals.    Questions  answered. 

J.  M.  Lang,  Sol.  Gen.,  of  Calhonn,  in  pro. 
per. 

Maddox,  McCamy  &  Shumate  and  F.  K. 
McCutchen,  all  of  Dalton,  and  W.  F.  Mc- 
Gaughy,  of  Chattanooga,  Tenn.,  for  defend- 
ant in  error. 

GBOBGB,  J.  Questions  answered.  All 
the  Justices  concur. 


P.  Oool^,  of  Jefferson,  for  plaintiff  in 
error. 

Wolver  M.  Smith,  of  Athens,  for  defoid- 
ants  in  error. 

ATKINSON,  J.  Judgment  aflCIrmed.  All 
the  Justices  concur. 


a49  Oa.  696) 

ARCHER  V.  ARCHER  et  aL    (No.  1494.) 

(Supreme  Court  of  Georgia.     Jan.  15,  192Q.) 

(ByUahus  hy  the  Court.) 
Appeal  and  ebrob  ^=s»1011(1)  —  Awabd  of 

CT7ST0DT    of    CHILD    ON    CONFLICTINQ    EVI- 
DENCE WILL  BE  UPHELD. 

On  conflicting  evidence  the  judge  was  au- 
thorized to  award  the  custody  of  the  child  to 
the  defendant 

Error  from  Superior  Court,  Jackson  Ooim- 
ty;  A.  J.  Cobb,  Judge. 

Action  between  S.  A.  Archer  and  Mrs.  C. 
E.  Archer  and  others.  A  judgment  adverse 
to  S.  A.  Archer  was  rendered,  and  he  brings 
error.     Affirmed. 


a49  Qa.  663> 
PATTERSON  v.  BANK  OF  OHATSWORTH. 

(No.  1845.) 

(Supreme  C:k>nrt  of  Georgia.     Jan.  14,  1820.) 

(ByUahm  hy  the  OiHurU) 

Vendob  and  puschasbb  ^=»239(4)— Rights  of 
-   tbansfebee  of  bond  fob  tulb  given  as 

becubitt  fob  loan  as  against  cbbditob 

un  deb  additional  loan. 
Where  A.  loaned  to  B.  a  stated  sum  of 
money,  and  to  secure  the  payment  of  the  same 
B.  executed  a  warranty  deed  conveying  land  to 
A.  and  took  from  A.  a  bond  for  title  condi- 
tioned to  reconvey  to  the  grantor,  or  his  assigns, 
the  land  in  question  upon  the  payment  of  the 
sum  specified,  and  where  subsequently  to  tliis 
transaction  B.  borrowed  an  additional  sum  of 
money  from  A^  giving  his  promissory  note  for 
the  same,  and  stipulated  therein  that  A.  "is 
hereby  expressly  authorized  to  retain  any  gen- 
eral or  special  deposit,  collateral,  real  or  per- 
sonal security,  or  the  proceeds  thereof,  belong- 
ing to  either,  of  us,  now  or  hereafter  in  the  pos- 
session of  it  during  the  time  this  note  remains 
unpaid,  and  before  or  after  maturity  hereof  may 
apply  the  same  to  this  or  any  other  debt  or 
liabilities  of  either  of  us  to  [A.],  due  or  to  be- 
come due,"  a  transferee  of  the  bond  for  titie, 
who  took  the  same  without  notice  of  the  last 
or  additional  loan,  could  enforce  the  bond  ac- 
cording to  the  terms  thereof,  and  the  grantee 
in  the  deed  could  not  resist  the  demand  on  the 
ground  that  under  the  stipulation  in  the  note 
quoted  he  was  entitled,  before  performance,  to 
repayment  of  the  second  loan. 

Error  from  Superior  Court,  Murray  Ooun- 
ty;  M.  C.  Tarver,  Judge. 

Action  by  A.  J.  Patterson  against  the 
Bank  of  Cliatsworth.  Judgment  on  directed 
verdict  for  defendant,  and  plaintiff  brings 
error.    Reversed. 

• 

On  March  24,  1914,  Loomls  executed  to 
Bank  of  (^hatsworth  his  promissory  note  for 
the  sum  of  $550,  with  interest,  due  six 
months  after  date.  To  secure  the  payment 
of  the  note,  Loomis  executed  to  the  bank  his 
warranty  deed  to  certain  lands  which  were 
sufQldently  described  therein.  On  the  same 
day  the  bank  delivered  to  Loomis  a  bond 
conditioned  to  reconvey  the  land  to  Loomis, 
or  his  assigns,  upon  payment  of  the  debt. 
On  May  25,  1915,  Loomis  executed  to  the 
same  bank  a  promissory  note  for  the  sum 
of  $2,000,  with  interest,  and  provided  there- 
in that— 
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"Said  bank  is  hereby  expressly  authorised  to 
retain  any  general  or  special  deposit,  coUateral, 
real  or  personal  secnri^,  or  the  proceeds  there- 
of, belonging  to  either  of  ns,  now  or  hereafter 
in  possession  of  it  daring  the  time  this  note  re- 
mains unpaid,  and  before  at  after  maturity 
hereof  may  apply  ti^e  same  to  this  or  any  other 
debt  or  liabilities  of  either  of  us  to  said  bank* 
due  or  to  become  due." 

On  June  23,  1915^  Loomis  transferred  and 
asBlgiied  his  bond  for  title  to  PattersoUt  as 
foUows: 

"For  value  received  I  hereby  transfer  all  of 
my  rights  and  interest  in  the  within  bond  for 
titles  to  A.  J.  Patterson." 

On  the  same  day  Patterson  tendered  to 
the  Bank  of  Chatsworth  the  principal  and 
Interest  due  on  the  nrst  note  of  Loomis  to 
the  bank,  and  demanded  that  the  bank  make 
to  him  a  deed  conveying  the  land  in  ques- 
tion, in  accordance  with  the  terms  of  the 
bond  for  title,  which  request  was  refused  by 
the  bank.  Afterwards  Patterson  prepared  a 
deed  in  compliance  with  the  terms  of  the 
bond  for  title,  and  presented  it  to  the  bank 
with  the  request  that  it  be  executed,  agree- 
ing to  pay  the  amount  due  on  the  first-named 
promissory  note,  which  request  was  refused 
by  the  bank.  Thereafter  Patterson  filed  his 
petition  against  the  bank,  alleging  his  offer 
to  comply  with  the  conditions  in  the  bond 
as  to  payment  of  the  first-named  note;  and 
he  prayed  that  upon  payment  of  said  note, 
with  interest,  the  bank,  by  decree,  be  compel- 
led and  required  to  make  and  execute  to  pe- 
titioner good  and  sufllcieut  titles  to  the  land 
in  question,  and  for  general  relief.  Answer- 
ing the  petition,  the  Bank  of  Chatsworth  set 
up  the  additional  indebtedness,  as  evidenced 
by  the  second  promissory  note  made  to  it 
by  Loomis,  and  the  provision  in  said  note 
Quoted  above,  claiming^  by  virtue  of  the 
same,  that  it  could  not  be  compelled  to  re- 
convey  the  land  to  ^ther  Loomis  or  his.  as- 
signee until  the  full  payment  of  both  notes ; 
and  that  Patterson  had  taken  his  assign- 
ment with  full  notice  of  the  equities  of  the 
bank. 

The  summary  of  facts  appearing  above  is 
taken  from  the  statement  of  facts  made 
when  this  case  was  here  before.  Bank  of 
Chatsworth  v.  Patterson,  148  Ga.  367,  96  S. 
K,  996.  The  judgment  then  complained  of 
was  the  direction  of  a  verdict  in  favor  of 
the  plaintiff.  The  judgment  in  favor  of  the 
plaintiff  was  reversed  by  this  court,  and  the 
case  remanded  for  a  new  trial.  On  the  next 
trial,  after  the  conclusion  of  the  evidence, 
the  court  directed  a  verdict  in  favor  of  the 
bank,  and  the  plaintiff  excepted. 

C.  N.  King,  of  Chatsworth,  and  Maddox, 
McGamy  &  Shumate,  of  Dalton,  for  plain- 
tiff in  error. 

W.  E.  Mann  and  W.  G.  Martin,  both  of 
I>alton,  for  defendant  in  error. 
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BECEC,  P.  J.  (after  sUtUig  the  facts  as 
above).  Under  the  evidence  in  the  case^  the 
direction  of  a  verdict  in  favor  of  the  defend- 
ant on  the  second  trial  was  error.  The  deci- 
sion made  when  the  case  was  here  before  is 
not  controlling  npon  the  question  now  in- 
volved under  the  evidence;  for  the  plaintiff 
himself  testified  that  he  had  no  notice  what- 
ever, at  the  time  of  taking  the  transfer  of 
the  bond  for  title,  that  the  bank  had  any 
other  daim  against  Loomis  than  that  for 
which  his  promissory  note  in  the  sum  of 
$550  had  been  given,  on  March  24,  1914,  and 
therefore  had  no  notice  that  on  Biay  2S, 
1915,  lioomis  had  executed  to  the  bank  his 
promissOTy  note  for  the  sum  of  12,000,  stip- 
ulating therelQ  that— 

'*Said  bank  is  hereby  expressly  authorised  to 
retain  any  general  or  special  deposit,  collateral, 
real  or  personal  security,  or  the  proceeds  there- 
of, belonging  to  either  of  us,  now  or  hereafter 
in  possession  of  it  during  the  time  this  note  re- 
mains unpaid,  and.  before  or  after  maturity 
hereof  may  apply  the  same  to  this  or  any  other 
debt  or  liabilities  of  either  of  us  to  said  bank, 
due  or  to  become  due.** 

If  Patterson  had  been  put  upon  notice  of 
the  existence  of  the  $2,000  note  just  referred 
to  or  there  had  been  any  stipulation  in  the 
bond  for  title  or  on  the  face  of  it  that  the 
deed  had  been  executed  to  secure  any  other 
indebtedness,  that  fact  would  have  been  suf- 
ficient to  bring  the  case  within  the  ruling 
made  in  the  case  of  McClure  v.  Smith,  115 
Ga.  709,  42  S.  E.  53«  where  it  was  held  that 
under  somewhat  similar  circumstances  the 
purchaser  of  property  which  had  been  con- 
veyed to  secure  a  debt  was  bound  by  the 
status  existing  between  the  maker  and  hold- 
er of  the  security  deed  at  the  time  he 
bought  But  in  the  case  just  dted  it  ap- 
peared that  a  written  notation  had  been 
made  on  the  bond  for  title  of  the  subsequoit 
loan,  and  that  made  a  case  differing  in  a 
very  material  i>articular  from. the  present 
one.  And  this  case  differs  very  materially 
from  the  case  as  made  at  the  former  trial, 
in  that  there  was,  as  appears  from  the  re- 
port of  that  case,  a  distinct  allegation,  in 
the  plea  which  was  stricken,  to  the  effect 
that  Patterson,  the  transferee  of  the  bond 
for  title,  took  with  full  notice  of  the  loan  of 
$2,000;  but,  on  the  last  trial,  evidence  was 
submitted  that  the  transferee  did  not  have 
notice  of  the  $2,000  loan  for  which  was  giv- 
en the  note  containing  the  stipulation  re- 
cited above. 

We  have  the  case  of  one  holding  a  bond 
for  title  as  a  transferee,  in  which  the  obli- 
gor has  undertaken  absolutely  to  execute  a 
deed  of  conveyance  upon  payment  of  a  spec- 
ified debt,  and  the  transferee  has  no  notice 
that  prior  to  taking  the  assignment  of  the 
bond  for  title  any  other  loan  has  been  made 
to  the  original  obligee  in  the  bond;  and  It 
cannot  be  held  that  the  obligor  in  the  bond 
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could  make  further  advances  to  the  obligee, 
agreeing  with  >>iTn  that  a  subsequent  loan 
shall  be  secured  by  the  former  deed,  so  as 
to  bind  a  subsequent  transferee  of  the  bond 
for  title,  who  had  no  notice  of  this  new  in- 
cumbrance upon  the  property  for  the  con- 
veyance of  which  the  bond  was  given.  It 
may  well  be  that  if  one  conveys  by  a  war- 
ranty deed  an  absolute  title  to  another,  and 
the  deed,  though  absolute  in  form,  is  merely 
to  secure  a  debt,  the  grantor  in  such  deed 
upon  borrowing  other  sums  from  the  gran- 
tee, his  creditor,  may  agree  that  the  repay- 
ment of  the  further  loan  shall  be  secured  by 
the  same  deed  formerly  executed,  and  that 
this  will  be  binding  between  them;  but,  if 
the  grantee  in  such  a  deed  executes  and  de- 
Uvers  to  his  grantor  a  bond  for  title  to  re- 
convey  upon  the  payment  of  a  specified  sum, 
he  cannot  afterwards,  though  the  debtor 
agreed  in  writing  that  it  should  be  secured 
by  the  deed  referred  to,  set  up,  as  against 
the  transferee  without  notice  of  the  bond  for 
title,  the  fact  of  the  additional  loan,  and 
thereby  defeat  a  demand  for  specific  per- 
formance. 

Judgment  reversed. 

All  the  Justices  concur. 


(149  Oa.  699) 

SMITH  V.  SAI4MON  et  aL    (No.  1295.) 
(Supreme  Court  of  Georgia.     Jan.  16,  1920.) 

(Syllabus  by  the  Court,) 

Attachment  ^=^200  —  Equitable  petition 
mat  be  maintained  to  set  aside  wrongful 
attachment  and  sale. 
Mrs.  Paul  F.  Smith  filed  an  equitable  peti- 
tion in  Floyd  superior  court,  against  Frank 
Salmon,  doing  business  as  the  Frank  Salmon 
Furniture  Company,  W.  F.  Salmon,  his  agent, 
and  W.  W.  Hawkins,  a  justice  of  the  peace,  all 
residents  of  Floyd  county.  In  substance  the 
plaintiff  alleged:  That  on  November  23,  1017, 
Frank  Salmon,  by  and  through  his  agent,  W. 
F.  Salmon,  nlade  affidavit  before  the  justice  of 
the  peace  aforesaid,  for  the  purpose  of  having 
attachment  issue  against  the  plaintiff,  who  was 
temporarily  absent  from  the  county.  That  it 
was  averred  in  the  affidavit  that  the  plaintiff 
was  due  Frank  Salmon  the  sum  of  $50.20.  That 
subsequently  bond  was  given,  and  the  attach- 
ment was  issued  and  levied  upon  certain  house- 
hold and  kitchen  furniture  of  the  plaintiff. 
That  thereafter  a  judgment  in  attachment  was 
entered  against  the  plaintiff  and  the  specific 
property  seized  by  the  levying  officer,  and  in 
due  course  the  property  was  sold  and  the  pro- 
ceeds thereof  disposed  of  as  follows:  $50.20  to 
Frank  Salmon ;  $8.70,  costs ;  $6,  drayage— leav- 
ing a  balance  of  $18.54  to  be  paid  to  the  plain- 
tiff. That  the  plaintiff  was  not  in  fact  indebt- 
ed to  the  said  Frank  Salmon  in  any  sum  what- 
ever, and  the  affidavit,  the  foundation  of  the 
attachment  proceeding,  was  willfully,  knowing- 
ly, falsely,  and  fraudulently  made  for  the  pur- 
pose of  giving  the  court  jurisdiction  to  enforce 


against  the  plaintiff  (who  did  not  owe  the 
same,  to  the  knowledge  of  the  said  Frank  Sal- 
mon) an  alleged  demand  held  or  claimed  by 
Salmon  against  the  plaintiff's  husband.  That 
the  plaintiff  had  a  perfect  defense  to  the  attach- 
ment suit,  but  did  not  have  notice  or  knowledge 
of  the  same  until  after  the  sale  of  her  property 
and  the  disposition  of  the  proceeds  thereof  as 
aforesaid.  She  prayed  that  the  judgment  in 
attachment  be  set  aside,  the  sale  dedared  void, 
her  property  restored  to  her,  "or  that  the  said 
Frank  Salmon,  doing  business  as  Frank  Salmon 
Furniture  Company,  pay  your  petitioner  the 
value  thereof,"  and  for  process.  Frank  Salmon 
and  W.  F.  Salmon  demurred  upon  the  grounds 
that  the  petition  set  forth  no  cause  of  action, 
that  the  plaintiff  had  an  adequate  and  complete 
remedy  at  law,  and  that  the  court  was  without 
jurisdiction  to  grant  the  relief  prayed.  The 
demurrer  was  sustained,  and  the  plaintiff  ex- 
cepted. 

Applying  the  principles  ruled  in  Neal  v.  Boy- 
kin,  120  6a.  676,  60  S.  E.  912,  121  Am.  St. 
Bep.  237,  Wade  v.  Watson,  133  Ga.  608,  66  S. 
E.  922,  Wallace  v.  WaUace,  142  Ga.  40S,  83  S. 
E.  113  (2),  and  Lester  v.  Reynolds,  144  G&. 
143,  86  S.  E.  321  (2),  the  petition  set  forth  a 
cause  of  action,  and  the  court  erred  in  dis- 
missing it  upon  demurrer. 

Error  from  Superior  Oourt,  £  loyd  Cknmty ; 
Moses  Wright,  Judge. 

Suit  by  Mrs.  Paul  F.  Smith  against  Frank 
Salmon,  doing  business  as  the  Frank  Salmon 
Furniture  Company,  and  others.  Judgment 
for  defendants,  and  plaintiff  brings  error. 
Reversed. 

Hamilton  &  Hamilton,  of  Rome,  for  plain- 
tiff in  error. 

W.  B.  Mebane,  of  Rome^  for  defendants 
in  error. 

GEORGE,  J.  Jndgmoit  reversed.  All  the 
Justices  ooncor. 


(149  Oa.  7U) 
HICKS  ▼.  SOUTHERN  RY.  CO.    (No.  1479.) 

(Supreme  Court  of  Georgia.    Jan.  16^  1020.) 

(SyUahus  by  the  Court,) 

AFFIBKANCB   of   JUDOIOGNT. 

On  review,  the  judgment  of  the  Court  of 

Appeals  is  affirmed. 

Certiorari  to  Court  of  Appeals. 

Action  by  Z.  D.  Hicks  against  the  South- 
ern Railway  Company.  A  Judgment  dismiss- 
ing  the  suit  was  affirmed  by  the  Court  of 
Appeals  (90  S.  E.  218),  and  plaintiff  petitions 
for  certiorari.    Affirmed. 

Edgar  Latham,  of  Atlanta,  for  idaintlff  tn 
error. 

McDaniel  &  Black,  of  Atlanta,  for  defend- 
ant in  error. 

GILBERT,  J.  Affirmed.  AU  the  JnaticeB 
concur,  except  ATKINSON,  J.,  dlss^tins. 
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MORRIS  FERTILIZER  GO.  et  aL  ▼.  BOY- 
KIN,  Sol.  Gen.,  et  al.    (No.  1477.) 

(Supreme  Court  of  Georgia.    Jan.  14,  1920.) 
(Syllahua  ly  the  Court,) 


1.  NxnaANCB  9s»84— Stipulations  «=»14(5)— 
Abiding  judgment  in  other  case;  one 
not  a  partt  to  action  not  bound  bt  vol- 
untabt  contbact,  obdeb  of  coubt  ob  b0- 

TOPPEL. 

A.  filed  suit  in  equity  to  enjoin  and  abate 
B/b  fertilizer  works  as  a  nuisance.  C.  owned 
a  fertilizer  factory  located  near  that  of  B.,  al- 
leged by  A.  also  to  constitute  a  nuisance.  C. 
was  not  a  party  to  the  suit,  but  entered  wiUi 
A.  and  B.  into  a  contract,  in  which  he  agreed 
to  abide  by  the  terms  of  the  interlocutory  in- 
junction issued  against  B.  Upon  application 
of  A.  and  by  consent  of  B.  the  contract,  by 
order  of  the  court,  was  made  a  part  of  the  rec- 
ord in  the  cause  between  A.  and  B.  C.  did  not 
join  in  the  application,  and  did  not  consent  to 
the  order.  HeH,  that  C.  was  not  a  party  to 
the  cause,  and  was  not  bound  by  the  judgment 
of  record  therein,  either  (I)  by  voluntary  con- 
tract, (2)  by  the  order  of  the  court,  or  (3)  by 
estoppel;  and  this  is  true  although  A.  contem- 
plated the  filing  of  a  separate  suit  against  0. 
to  enjoin  his  works  as  a  nuisance. 

2.  Contempt  ^=s>55--Misjoindeb  of  pabties 
deiendant  and  causes  of  action. 

A  proceeding  for  attachment  for  contempt, 
in  which  the  defendant  and  a  person  not  a  par- 
ty to  the  case  are  joined  as  respondents,  and 
in  which  acts  of  the  defendant  and  that  per- 
son are  alleged  to  constitute,  jointly  and  sev- 
erally, a  contempt,  is*  demurrable  upon  the 
iprounds  of  misjoinder  of  parties  defendant  and 
causes  of  action. 

3.  Injunction  ^=^204— Tebms  of  injunction 

SnOULD  be  explicit  AND  DEFINITE  IN  THEM- 
SELVES. 

The  terms  of  an  injunction  should  be  explic- 
it and  definite  within  themselves,  but,  under 
the  practice  in  this  state,  the  allegations  of  the 
petition  are  to  be  considered  in  connection  with 
the  writ  itself;  and,  if  the  acts  enjoined  be 
particularly  and  definitely  described  in  the  pe- 
tition, the  injunction  is  not  too  vague  and  in- 
definite to  be  enforced.  Especially  is  this  true 
where  the  injunction  was  issued  by  consent 
of  the  defendant,  and  no  objection  was  made 
to  the  terms  of  the  order. 

Ilrror  from  Superior  Court,  Fulton  Coun- 
ty ;  Geo.  L.  Bell,  Judge. 

Suit  for  injunction  by  J.  A.  Boykin,  Solici- 
tor General  of  the  Atlanta  Circuit,  In  behalf 
of  the  state  and  upon  the  relation  of  citizens, 
against  the  Morris  B^rtilizer  (Ik)mpany,  in 
which  an  injunction  was  granted,  and  in 
which  an  agreement  between  the  solicitor 
general,  the  defendant,  and  the  Armour  Fer- 
tilizer Works,  whereby  the  latter  agreed  to 
abide  by  terms  of  interlocutory  order  against 
defendant,  was  ordered  filed  as  part  of  the 
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record,  and  on  appUcatlon  of  petitioners  for 
attachment  against  the  Morris  Fertilizer 
Company  and  the  Armour  Fertilizer  Works 
for  contempt  by  violation  of  the  restraining 
orders,  the  Armour  Fertilizer  Works  was  ad- 
judicated a  party  defendant,  the  demurrers 
of  defendants  to  the  petitions  were  over- 
ruled, and  they  bring  error,  and  the  Armour 
Fertilizer  Works  excepts  to  the  order  mak- 
ing it  a  party  defendant    Reversed* 


On  December  5,  1917,  the  solicitor  general 
of  the  Atlanta  circuit,  in  behalf  of  the  state, 
and  upon  the  relation  of  a  large  number  of 
citizens,  filed  in  Fulton  superior  court  T^tl- 
tion  against  Morris  Fertilizer  Company,  seek- 
ing to  enjoin  and  abate  its  fertilizer  works 
in  Fulton  county  as  a  nuisance.  An  order 
was  granted  thereon,  restraining  the  defend- 
ant "from  permitting  any  poisonous  or  nox- 
ious gases  or  vapors  to  escape  from,  or  be 
carried  beyond,  the  ground  owned  by  the 
defendant  company,  and  upon  which  its  plant 
is  located,*'  and  requiring  the  defendant  to 
show  cause  why  the  order  should  not  be 
made  permanent.  On  December  6, 1917,  Mor- 
ris Fertilizer  Company  obtained  an  order 
modifying  the  restraining  order,  as  follows: 

*The  foregoing  order  is  amended  by  striking 
the  word  'noxious'  and  inserting  in  Ueu  there- 
of the  words  'harmful,  injurious,  or  hurtful.'  ** 

On  January  12,  1918,  an  application  waa 
made  in  said  case  to  attach,  for  contempt, 
Morris  Fertilizer  Company  and  certain  of  its 
officers,  and  Armour  Fertilizer  Works,  a  cor- 
poration, and  certain  of  its  officers,  because 
of  the  refusal  of  the  former  to  produce,  upon 
notice,  certain  books  and  papers,  and  the  re- 
fusal of  the  latter  corporation  to  produce,  in 
response  to  a  subpoena  duces  tecum,  certain 
of  its  books  and  papers.  To  this  application 
responses  were  ffied  by  Morris  Fertilizer 
Company  and  its  officers,  and  Armour  Fertili- 
zer Works  and  its  officers.  On  January  19, 
1918,  an  order  was  passed  in  tbe  contempt 
proceeding,  adjudging  that  "the  defendant 
and  respondent,  including  the  individuals 
named  in  the  rule,  be  and  they  are  hereby  ad** 
judged  in  contempt  of  court  for  refusing  to 
respond  to  the  notice  and  subpoena  duces 
tecum,"  and  imposing  a  fine  of  |300  upon 
each,  with  the  privil^e  to  purge  themselves 
of  the  contempts  by  responding  to  the  notice 
and  to  the  subpoena  duces  tecum.  As  the  re- 
sult of  negotiations  between  the  plaintiff  and 
the  defendant  in  the  suit  for  injunction,  a 
consent  order  was  passed  in  said  case  on 
Ffebruary  11,  1918,  further  modifying  the 
restraining  order  of  I>ecember  5,  1917,  as 
amended  on  December  6,  1917,  as  follows: 

"In  the  meantime  and  until  said  hearing  can 
be  had,  the  defendant  is  restrained  from  per- 
mitting any  gases  or  vapors  to  escape  from, 
or  be  carried  beyond,  the  ground  owned  by  the 
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defendant  company,  and  upon  which  Its  plant  [ 
is  located,  so  as  to  constitute  a  nuisance,  as 
defined  in  sections  4457  and  0329  of  the  Civil 
Code  of  1910,  or  either  of  them." 

Armour  Fertilizer  Works  was  not  named 
as  a  defendant  in  the  petition  to  enjoin  and 
abate  the  works  of  the  Morris  Fertilizer 
Ck)mpany  as  a  nuisance.  Process  was  neither 
prayed  against  it  nor  served  upon  it.  Never- 
theless it  appears  that  Armour  Fertilizer 
Works  owned  and  operated  a  fertilizer  fac- 
tory in  Pulton  county,  located  near  that  of 
Morris  Fertilizer  Company.  On  February 
12,  1918,  an  agreement  was  made  and  signed 
as  follows: 

*The  State  of  Georgia,  upon  Information  of 
John  A.  Boykin,  Solicitor  General,  v.  Mor- 
ris Fertilizer  Company.  No.  39114.  Ful- 
ton Superior  Court. 

"It  is  agreed  between  the  plaintiff  and  the 
relators  in  the  ^ibove-stated  case  and  Morris 
Fertilizer  Company,  defendant  in  said  case,  and 
Armour  Fertilizer  Works,  as  follows*: 

"(1)  The  present  status  of  the  above-stated 
cause  shall  be  maintained  without  either  side 
taking  any  further  steps  therein  until  April  15, 
1918,  at  which  time  the  fertiliser  plants  in 
Fulton  county  of  the  Morris  Fertilizer  Com- 
pany and  Armour  Fertilizer  Works  shall  be 
shut  down ;  and  thereupon  the  order  heretofore 
granted  upon  the  contempt  proceedings,  relat- 
ing to  the  production  of  certain  books  and  pa- 
pers, with  the  approval  of  the  court,  shall.be 
revoked  and  such  contempt  proceedings,  as 
well  as  the  contempt  proceedings  which  have 
been  recently  brought,  seeking  to  hold  the  de- 
fendant in  contempt  for  the  violation  of  the  re- 
straining order,  shall  be  dismissed. 

"(2)  After  said  date  the  Morris  Fertilizer 
Company  and  Armour  Fertilizer  Works  may,  if 
they  see  fit,  take  such  steps  as  in  their  Judg- 
ment will  permit  the  operation  of  both  of  said 
plants  without  being  a  nuisance.  Plaintiff  and 
relators  have  no  concern  with  what  steps,  if 
any,  such  companies  may  take  to  accomplish 
said  ends. 

"(3)  Said  plants  shall  not  again  be  operated 
unless  they  can  be  operated  without  violating 
the  restraining  order  of  force  in  the  above 
case;  and,  if  both  of  said  plants,  at  the  same 
time,  or  dther  separately,  cannot  be  made  to 
so  operate,  then  such  plants  shall  be  immedi- 
ately shut  down  and  shall  remain  closed. 

"(4)  The  defendant  will  pay  the  relators  at- 
torney's fees  not  to  exceed  two  thousand  ($2,- 
000)  dollars,  and  actual  expenses  and  costs  of 
the  above-stated  litigation  to  date,  not  to  ex- 
ceed two  hundred  and  6fty  ($250)  dollars^ 

"(6)  Nothing  herein  shall  be  construed  as  an 
admission  that  either  of  said  plants  as  now  op- 
erated is  a  nuisance. 

'*(6)  This  agreement  is  not  to  be  binding  un- 
til duly  executed  by  the  defendant  and  Armour 
Fertilizer  Works  through  their  several  duly 
and  properly  authorized  agents." 

The  contract  was  signed  by  the  solicitor 
general  of  the  Atlanta  circuit,  the  relator, 
and  by  Morris  Fertilizer  Company  and  Ar- 
mour Fertilizer   Works.     On   B'ebruary   14, 


1918,  the  petitioners  filed  in  said  caae  tbe 
following: 


«o 


'Now  come  the  petitioners  in  the  above- 
stated  case  and  show  to  the  court  that  the  par- 
ties to  said  litigation,  plaintiffs  and  defendant, 
and  the  Armour  Fertilizer  Works,  have  enter- 
ed into  a  written  agreement,  a  copy  of  which 
is  hereto  attached.  Petitioners  pray  that  the 
court  order  that  said  agreement  shall  be  filed, 
made  a  part  of  the  record  of  said  case  and 
entered  on  the  minutes  of  the  court." 

A  copy  of  the  agreement  of  Febmary  12, 
1918,  was  attached  to  the  petition ;  and  the 
cotirt,  on  February  14,  1918,  ordered — 

''That  said  petition  and  the  written  agree- 
ment attached  thereto  be  filed,  made  a  part  of 
the  record  in  this  case,  and  entered  <m  the 
minutes  of  this  court" 

On  February  18, 1919,  the  petitioners  made 
application  to  attach  the  Morris  Fertilizer 
Company  and  Armour  Fertilizer  Works  for 
contempt,  alleging  that  Armour  Fertilizer 
Works  **was  operating  a  plant  largely  similar 
to  that  of  the  Morris  Fertilizer  Company  and 
but  a  short  distance  therefrom";  that  **the 
plant  of  the  Armour  Fertilizer  Works  was 
as  great  a  nuisance  and  was  guilty  of  the 
same  acts  and  character  of  the  acts  as  the 
defendant  Morris  Fertilizer  Company;**  that 
the  contract  of  February  12,  1918,  was  '"a 
final  disposition  of  the  controversy  with  ref- 
erence to  the  plants  of  both  the  def^idant 
and  the  Armour  Company ;  that  the  Armour 
Company  voluntarily  became  a  party  to  said 
contract,  assisted  in  preparing  and  obtain- 
ing the  order  of  this  honorable  court  men- 
tioned, and  thereby  became  tn  fact  a  party 
to  the  record  in  said  cause,  and  was  and  is 
bound  by  the  order  made  by  this  honorable 
court,  hereto  attached  as  an  exhibit,  as  folly 
and  as  legally  as  if  said  Armour  Company 
had  been  made  a  party  by  formal  ord^."  It 
was  prayed  that  the  Aixnonr  Fertilizer 
Works  be  adjudged  to  be  a  party  defendant 
\n  the  injunction  suit,  and  bound  by  contract 
and  subject  to  the  order  of  the  court,  made 
on  February  11,  1918,  as  well  as  any  subse- 
quent order  or  orders  that  may  be  made  in 
said  cause;  that  a  nisi  issue,  calling  upon 
the  Morris  Fertilizer  Company  and  Armour 
Fertilizer  Works  to  show  cause  oo  a  day 
named  why  each  of  them  should  not  be  at- 
tached and  punished  for  coat^npt;  that  the 
order  of  February  11,  1918,  he  made  perma- 
neht,  and  that  each  of  said  defendants  be 
punished  as  prescribed  by  law**;  and  for 
further  relief.  The  rule  nisi  issued  as 
prayed.  On  March  29,  1919,  petitioners  filed 
a  second  application  for  attachment  against 
Morris  Fertilizer  Company  and  Armour  Fer- 
tilizer Works,  alleging  a  violation  by  eacb  of 
the  companies  of  the  restraining  order  of 
February  11,  1018,  and  containing  like 
prayers  as  aforesaid,  and  upon  which  a  like 
order  to  show  cause  was  made.    To  the  peti- 
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tion  of  February  18f  1919,  and  March  29, 
1019,  tJne  Armour  Pertilizer  Works  demurred 
upon  the  foUowius;  grounds:  It  appears  that 
the  Armour  Fertilizer  Works  is  not  a  party 
to  the  original  cause,  nor  subject  to  any  of 
the  orders  passed  therein;  the  restraining 
order  of  February  U,  1918,  is  too  general 
and  vague  in  its  terms  to  be  the  basis  of  a 
proceeding  for  contempt;  the  record  does 
not  authorize  a  proceeding  for  contempt 
Jointly  against  Morris  Fertilizer  Company 
and  Armour  Fertilizer  Works;  each  of  the 
companies  has  committed  a  sei)arate  and 
distinct  contempt,  if  at  all,  and  the  plaintifEs' 
cause  of  action  is  separate  and  distinct,  if 
any  exists,  and  the  plalntlffis  have  an  ade- 
quate and  complete  remedy  at  law.  Morris 
Fertilizer  Company  also  demurred  on  the 
same  grounds,  with  the  exception  of  the  first. 
Both  companies  answered,  and  each  denied 
that  the  contract  of  February  12,  1918,  was 
a  final  disposition  of  the  controversy  with 
reference  to  the  idants  of  both  companies. 
It  was  admitted  that  the  Armour  Fertilizer 
Works  voluntarily  became  a  party  to  the 
contract,  but  it  was  denied  that  the  company 
procured  the  making  of  the  contract,  or  as- 
sisted in  obtaining  the  order  of  the  court 
making  the  contract  a  part  of  the  record  in 
the  injunction  suit. 

The  only  evidence  on  the  hearing  of  the 
contempt  proceedings,  material  to  an  under- 
standing of  error  alleged,  related  to  the  con- 
nection of  the  Armour  Fertilizer  Works  with 
the  making  of  the  contract  of  February  12, 
1918,  and  the  subeeQuent  order  of  the  court, 
making  said  contract  a  part  of  the  record  in 
the  main  case.  It  appears  that  both  the 
plaintiffs  and  the  Morris  Fertilizer  Company 
were  unwilling  to  make  the  contract  unless 
the  Armour  Fertilizer  Works  would  also 
join  therein,  but  it  does  not  appear  that  the 
Armour  Fertilizer  Works  procured  the  mak- 
ing of  the  contract,  or  that  it  did  more  than 
the  contract  itself  discloses.  The  agreement 
was  accepted  and  si^pied  by  the  Armour  Fer- 
tilizer Works,  but  it  did  not  petition  the 
court  to  have  the  same  entered  as  a  part  of 
the  record  in  the  case,  nor  did  it  consent 
thereto.  The  court  overruled  the  demurrers 
filed  by  each  of  the  respondents,  found  that 
the  Armour  Fertilizer  Works  was  a  party  de- 
fendant in  said  original  case,  and  adjudged 
both  Morris  Fertilizer  Company  and  Armour 
Fertilizer  Works  to  be  in  contempt,  but  dis- 
charged the  defendants  flrom  the  rule  for  con- 
tempt, without  prejudice  to  the  rights  of  the 
plaintiffs  to  renew  the  petition  for  contempt 
in  the  event  the  restraining  order  of  the 
court  theretofore  granted  should  again  be 
violated.  To  the  portion  of  the  order  which 
adjudicated  that  Armour  Fertilizer  Works 
was  a  party  defendant  in  said  case  it  ex- 
cepted. To  the  Judgment  overruling  the  de- 
murrers each  of  the  defendants  excepted. 
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McDaniel  ft  Black  and  Anderson  &  Bonn- 
tree,  all  of  Atlanta,  for  jdaintlffs  in  error. 

B.  B.  Arnold  and  Chas.  T.,  L.  C.  &  J.  L^ 
Hopkins,  all  of  Atlanta,  for  defendants  in 
error. 

GEOBGB,  J.  (after  stating  the  facts  as 
above).  [1]  1.  Armour  Fertilizer  Works  was 
not  named  as  a  defendant  in  the  injunction 
suit ;  process  was  neither  prayed  against  It, 
directed  to  It,  nor  served  upon  it  No  order 
was  prayed,  granted,  or  served  upon  it,  call- 
ing upon  it  to  show  cause  why  it  should  not 
be  made  a  party  defendant,  as  provided  in 
Civil  Code,  §  6601.  It  did  not  aiq[)ear,  plead, 
or  waive  service  and  process.  It  is  the  posi- 
tion of  counsel  for  the  defendants  in  error, 
as  we  understand  it,  that  the  Armour  Fer- 
tilizer Works  became  a  party  defendant  in 
the  cause  (1)  by  contract,  (2)  by  order  of  the 
court  making  the  contract  a  part  of  the  rec- 
ord in  the  case,  and  (8)  by  estopp^.  By  per- 
mission of  the  court,  one  may  be  made  a 
party  plaintifF  in  an  equity  case;  and  in  a 
proi)er  case  one  may,  by  order  of  the  court, 
be  permitted  to  appear  and  defend  the  ac- 
tion. Beyond  the  fact  that  the  contract  In 
this  case  was  entitled  in  the  cause,  there  is 
nothing  to  indicate  that  it  was  intended  as 
an  intervention  or  an  application  to  the  court 
to  be  made  a  party  to  the  case,  and  there  is 
in  the  record  no  evidence  tending  to  show 
more  than  the  contract  itself  discloses.  So 
far  as  it  appears,  Armour  Fertilizer  Works 
was  not  before  the  court  on  February  14, 
1918,  the  date  of  the  order  making  the  con- 
tract a  part  of  the  record  in  the  case.  It 
was  not  called  upon  to  show  cause  why  the 
contract  should  not  be  made  a  part  of  the 
record  in  the  case.  It  did  not  petition  the 
court  to  enter  the  order  of  record  in  the  In- 
junction suit  On  the  question  of  estoppel, 
it  appears  that  Armour  Fertilizer  Works  had 
a  fertilizer  factory  in  Fulton  county,  located 
near  the  factory  of  Morris  Fertilizer  Com- 
pany. It  also  appears  that  the  relators  re- 
garded the  factory  of  Armour  F^tilizer 
Works  as  a  nuisance,  and  that  they  contem- 
plated filing  a  separate  petition  to  abate  its 
factory  as  a  nuisance.  The  most  that  can  be 
said  is  that,  as  to  it,  the  contract  was  made 
in  settlement  of  a  contemplated  suit  A  con- 
troversy is  not  a  suit,  and  an  agreement  with 
reference  thereto,  though  intended  as  a  final 
settlement  thereof,  is  merely  a  contract,  and 
not  a  Judgment  of  the  court  Even  If  Ar- 
mour Fertilizer  Works,  could  by  consent,  have 
been  made  a  codefendant  in  the  case,  it  can- 
not be  held  to  be  a  party  defendant  by  es- 
toppel, upon  the  ground  that  the  making  of 
the  contract  prevented  the  filing  by  plaintiffs 
of  a  s^arate  suit  against  it,  praying  that  its 
factory  be  enjoined  and  abated  as  a  nuisance. 
We  therefore  hold  that  the  relation  of  Ar- 
mour Fertilizer  Works  to  the  suit  for  injuno- 
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tlon  and  to  the  restraining  order  of  February 
U,  1918,  was  purely  oontractuaL  Tbe  court 
was  without  Jurisdiction  to  attach  it  for  con- 
tempt, conceding  that  it  had  violated  the 
terms  of  its  agreement,  which  bound  it  to 
abide  the  order;  and  the  proceedings  for 
contempt,  as  to  it,  should  have  been  dis- 
missed. 

[2, 3]  2, 8.  From  what  we  have  said  it  fol- 
lows that  the  court  also  erred  in  overruling 
the  demurrer  of  Morris  Fertilizer  Company. 
The  proceeding  was  clearly  based  upon  the 
theory  that  Morris  Fertilizer  Ck>mpany  and 
Armour  Fertilizer  Works  were  guilty  of  a 
Joint  contempt;  that  is,  that  each  company 
was  responsible  for  the  act  of  the  other  un- 
der the  contract  of  February  12,  1918,  and 
the  order  of  the  court  making  the  same  a 
part  of  the  record  in  the  case.  Armour  Fer- 
tilizer Company,  not  being  a  party  to  the  suit, 
was  improperly  Joined  in  the  proceedings  for 
contempt,  and  the  special  demurrer  of  Morris 
Fertilizer  Company  oh  the  ground  of  mis- 
Joinder  of  parties  and  causes  of  action  should 
have  been  sustained.  If  Morris  Fertilizer 
Company  has  violated  the  restraining  order 
of  February  11, 1918,  it  may  be  adjudged  guil- 
ty of  contempt,  and  punished  for  such  in  a 
proper  proceeding  brought  against  it,  pro- 
vided the  restraining  order  is  not  too  vague 
and  indefinite  to  be  enforceable,  as  contended 
by  it.  Upon  this  point  it  is  material  that 
Morris  Fertilizer  Company  expressly  con- 
sented to  the  terms  of  the  order  of  February 
11,  1918.  It  must  be  presumed  that  Morris 
Fertilizer  Company  knew  what  acts  were 
prohibited  by  the  order.  The  failure  to  ob- 
ject to  the  terms  of  the  ord»,  to  which  it 
consented,  precludes  the  right  to  object  now. 
In  this  state  a  suit  at  law  or  in  equity  is  be- 
gun by  the  filing  of  a  petition,  clearly  and 
distinctly  setting  forth  the  cause  of  action, 
and  by  the  service  of  a  copy  of  the  petition 
and  a  copy  of  the  process  upon  the  defendant 
The  original  petition  set  forth  a  cause  of  ac- 
tion. On  the  petition  the  rule  nisi  and  origi- 
nal restraining  order  issued.  A  copy  of  tbe 
petition  (spedflcally  setting  forth  the  acts 
alleged  to  constitute  a  nuisance),  a  copy  of 
the  rule  nisi  and  order,  and  a  copy  process 
were  served  on  Morris  Fertilizer  Company. 
In  other  Jurlsdictimis,  where  the  injunction 
served  upon  the  defendant  is  the  only  guide 
to  his  c(Miduct,  the  injunction  must  be,  of 
necessity,  explicit  Under  our  practice  the 
injunction  is  not  the  less  explicit  because 
reference  is  made  to  the  allegations  of  the 
petition,  which  must  accompany  the  writ 
That  reference  may  be  had  to  the  petition  in 
equity  to  make  the  injunction  certain  seems 
to  have  been  decided  in  Rogers  Co.  ▼.  Rogers, 
38  Conn.  121.    That  was  a  case  to  enjoin  the 


respondent  from  using  certain  trade-martas. 
In  the  coarse  of  the  opinion  it  is  said: 

"The  petition  itself  describes  the  trade-marks 
with  particularity,  both  those  which  petition- 
ers dalm  as  belonging  to  them  and  those  which 
the  respondents  are  using  in  imitation.  *  ^  ^ 
The  entire  injunction  clearly  shows  that  'said 
trade-marks'  refer  to  those  set  out  particular- 
ly in  the  petition.  There  is,  we  think,  no  diffi- 
culty in  understanding  what  trade-marks  ars 
enjoined  against" 

The  court  properly  observes  that — 

"It  may  be  well  *  *  *  to  make  the  injunc- 
tion full  and  perfect  in  itself  without  referring 
to  anything  else.  But  references  to  the  peti- 
tion are  very  common,  and  often  save  repeti- 
tions that  would  be  tedious  and  useless,  and  are 
not  so  objectionable  that  we  can  hold  the  in- 
junction on  that  account  too  vague  to  be  en- 
forced." 

The  order  in  the  present  case  does  not  re- 
strain the  defendants  "as  prayed,"  it  Is  true* 
but  the  order  must  be  construed  in  connec- 
tion with  the  allegations  of  the  petition.  See 
Harris  v.  Taylor,  148  Ga.  663  (1),  607,  98  S. 
E.  86.  The  order  is  set  forth  in  full  in  the 
statement  of  facts  preceding  this  opinion. 
In  terms  it  restrains  the  defendants  "from 
permitting  any  gases  or  vapors  to  escape 
from,  or  be  carried  beyond,  the  ground  ovmed 
by  the  defendant  company  and  upon  which 
its  plant  is  located,  so  as  to  constitute  a  nui- 
sance, as  defined  in  sections  4457  and  5329  of 
the  Code  of  Georgia  of  1910,  or  either  of 
them."  The  order  is  spedflc  with  reference 
to  the  act.  One  must  know  when  his  act 
becomes  a  nuisance.  In  the  Ekigllsh  case  of 
Crump  V.  Lambert,  8  Lw  R.  Eq.  409,  Lord 
Romilly,  M.  R.,  deals  with  the  precise  ques- 
tion in  a  practical  manner: 

"I  shall  make  such  an  order  as  the  Vice 
Chancellor  made  in  Walter  v.  Selfe  [4  De  G. 
&  Sm.  815],  that  is,  an  injunction  to  restrain 
the  defendants,  their  servants,  workmen,  and 
agents  from  allowing  smoke  and  effluvia  to  is- 
sue from  their  said  factory  so  as  to  occasion 
nuisance,  disturbance,  and  annoyance  to  the 
plaintiff,  as  owner  or  occupier  of  the  tenement 
in  the  bill  mentioned;  and  a  similar  injunction 
to  restrain  the  defendants,  their  servants, 
workmen,  and  agents  from  making,  or  causing 
to  be  made,  noises  in  the  factory,  so  as  to  oc- 
casion nuisance,  disturbance,  and  annoyance  to 
the  plaintiff,  as  the  owner  or  occupier  of  the 
said  messuage  in  the  bill  mentioned.  I  can- 
not make  the  order  more  precise;  it  is  always 
a  question  of  degree;  and  if  the  defendants  can 
continue  to  carry  on  their  works  in  such  man- 
ner as  to  avoid  any  substantial  issue  of  smoke 
or  noise,  they  wiU  not  violate  the  injunction. 
Whether  they  do  so  or  not  may  have  to  be 
tried  in  another  proceeding.' 

Judgment  reversed. 
All  the  Justices  o(mcur. 
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COHEN  T.  GEOBOB.     (No.  1808.) 

(Saprem«  Court  of  Georgia.    Jan.  16,  1920.) 


(Byllahu9  hy  the  Court,) 

1.  COBPORATIONB  ^=S>644<2)  —  TBANSnOt  BT 
COKPOEATION  IN  CONSIDERATIOIV  OF  ITS  OAF* 
ITAIi  STOOK  WAS  NOT  VOID  A8  AGAINST  BUB- 
8EQX7ENT  OBEDITOBS. 

A  transfer  of  property  by  a  corporation  in 
consideration  of  certain  shares  of  ita  capital 
stock,  though  such  transfer  might  have  been 
void  as  to  existing  debts  of  the  corporation, 
was  not  void  as  against  subsequent  creditors, 
if  not  made  for  the  purpose  of  defrauding  those 
who  might  become  creditors. 
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and  by  its  charter,  and  iii>on  the  farther 
proposition  that,  the  corporation  being  insol- 
vent and  having  been  adjudicated  a  bank« 
mpt,  the  trustee  In  bankruptcy  was  entitled, 
by  the  acts  of  Congress  relating  to  bank- 
ruptcy, to  recover  from  the  defendant  the 
value  of  the  property  thus  illegally  obtained 
by  him  from  the  corporation  in  consideration 
of  his  sale  to  it  of  hiq  stock  in  the  corpo- 
ration. 

At  the  hearing  of  the  case  special  and 
general  demurrers  to  the  petition  were  urg- 
ed; and  the  court  rendered  Judgment  sus- 
taining the  general  demurrer. 


2.  Bankbttptct  ^=»151~AonoN  bt  tbustbx 

IN    BANKRUPTOT    TO    BBOOVEB    rBAXJDUIXNT 
TBANSFEB   BABBS7D. 

Moreover,  the  plaintilfB  daim  was  barred 
by  the  statute  of  limitations. 

8.  Dismissal  on  demubbbb. 

The  court  did  not  err  in  dismissing  the 
case  upon  general  demurrer. 

Error  from  Superior  Court,  Chatham 
County;  P.  W.  Meldrim,  Judge. 

Petition  by  G.  M.  Cohen,  trustee  in  bank- 
ruptcy of  Conida's  Chocolate  Manufacturing 
Company,  bankrupt,  against  Jerry  George,  to 
recover  a  payment  by  bankrupt  Judgment 
sustaining  a  general  demurrer  to  the  petition 
was  rendered,  and  petiticmer  brings  error. 
Affirmed. 

G.  M.  Cohen,  as  trustee  in  bankruptcy  of 
Conida's  Chocolate  Manufacturing  Ccxnpany, 
.a  bankrupt  corporation,  on  August  10,  1918, 
filed  his  petition  against  Jerry  George  for 
the  recovery  of  119,000,  alleged  to  be  the 
value  of  a  certain  business  and  all  of  Its 
assets,  which  the  defendant,  in  June,  1007, 
iQKMi  the  organization  of  the  corporation  un- 
der the  laws  of  Georgia,  had  conveyed  to 
it  in  payment  for  100  shares^  of  the  par 
value  of  $100  each,  of  its  capital  stock,  but 
which  afterward,  in  Januaiy,  1909,  he  had 
taken  back  from  the  corporation,  by  vote  of 
the  stockholders,  as  part  of  the  consideration 
for  a  sale  by  him  to  the  corporation  of  160 
shares  of  the  stock  then  held  by  him  in  the 
corporation;  he  having,  in  addition  to  thus 
conveying  his  shares  of  stock,  paid  to  the 
corporation  $1,600  in  money,  and  assumed  $2,- 
000  of  an  indebtedness  of  the  corporation 
then  owing  to  a  bank.  The  alleged  right  to 
recover  the  $19,000,  as  shown  in  the  peti- 
tion, was  based  upon  the  facts  therein  stat- 
ed, and  upon  the  equitable  and  legal  conten- 
tion that  the  sale  by  the  defendant  to  the 
corporation  of  his  capital  stock  was  void  un- 
der the  laws  of  Georgia,  because  thereby  the 
capital  stock  of  the  corporation  was  reduced 


Jacob  Gazan,  of  Savannah,  for  plaintiff  In 
error. 

Osborne,  Lawrence  &  Abrahams  and 
O'Byme^  Hartridge  &  Wright,  all  of  Savan- 
nah, for  defendant  in  error, 

BECK,  P.  J.  (after  stating  the  facts  as 
above).  [1-3]  We  are  of  the  opinion  that 
the  court  did  not  err  in  sustaining  the  de- 
murrer to  this  petition.  As  was  pointed  out 
in  the  demurrer,  there  is  no  allegation  show- 
ing that  the  creditors  for  whose  benefit  the 
trustee  in  bankruptcy  instituted  these  pro- 
ceedings were  creditors  at  the  time  the 
bankrupt  corporation  purchased  from  George 
the  160  shares  of  capital  stock  and  recon- 
veyed  to  him  the  business  which  he,  at  the 
time  of  organization,  had  conveyed  to  the 
cori>oration  in  payment  for  the  stock.  This 
transaction  took  place  in  1909.  There  is  no 
allegation  that  this  act  was  done  in  contem- 
plation of  insolvency  or  for  the  purpose  of  de- 
frauding the  creditors.  The  business  of  the 
corporation  was  continued  for  a  long  x)eriod, 
some  eight  or  nine  years.  And  then,  even 
if  the  retransf  er  of  the  business  to  George 
and  the  transfer  by  him  to  the  corporation 
of  his  shares  of  stock  ooold  be  regarded  as 
fraudulent  as  against  the  then  creditors  of 
the  corporation,  and  as  void  under  the  trust 
fund  doctrine  which  obtains  in  this  state,  it 
was  not  void  as  to  those  who  subsequently 
became  creditors,  unless  the  defrauding  of 
those  who  might  become  creditors  was  an 
end  purposed  by  the  parties  to  the  transac- 
tion. See,  in  this  connection,  Almand  t. 
Thomas,  148  Ga.  369,  96  S.  E.  962. 

Moreover,  if  the  creditors  for  whose  benefit 
this  proceeding  was  instituted  had  been  cred- 
itors at  the  time  of  the  transfer,  their  right 
of  action  would  have  been  barred  after  the 
lapse  of  the  statutory  period,  unless  there 
had  been  some  concealment  of  the  transac- 
tion, or  they  had  remained  in  ignorance  of 
it  through  no  negligence  on  their  part  The 
trustee,  relatively  to  the  interposition  of  the 
bar  of  the  statute  of  limitations,  stands  in  no 
better  shoes  than  the  bankrupt;  and  after 
four  years  had  elapsed  from  the  time  of  the 


below  the  minimum  of  its  capital  fixed  in  J  transaction  complained  of  the  corporatioii 
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could  not  bave  malntaJned  a  suit  upon  the 
ground  tliat  it  had  no  right  to  reconvey  the 
businees  originally  conveyed  to  it  by  George 
in  consideration  of  his  retransferring  to  the 
corporation  his  160  shares  of  sitock. 

Judgment  affirmed.    All  the  Justices  con- 
cur. 


(149  Ga.  660) 

HARDEMAN  et  al  v.  REYNOLDS  et  aL 

RETNOUOS  ▼.  HARDEMAN  et  aL 

(Sob,  1322,  132^) 

(Supreme  Ck>urt  of  Georgia.     Jan.  14,  1920.) 

(Byllahua  hy  the  Court.) 

1.  CONSnTUTIONAL  ULW  ^=s>249(l)— SALES  ^=» 

202(1)— Statutes  ^=»67— Statitte  belatino 
to  passage  of  title  on  cash  sales  of  cbb- 
tain  pboducts  not  unconstitutional  as 
special  legislation  ob  as  denting  equal 

PBOTECTION  OF  TfiE  LAWS. 

The  statute  embraced  in  section  4126  of  the 
Civil  Code  of  1910,  providing  that  title  to  cot- 
ton, com,  and  certain  other  specified  products 
sold  by  planters  and  commission-  merchants  on 
cash  sale  does  not  pass  until  the  articles  sold 
are  paid  for,  is  not  unconstitutional  on  the 
ground  that  it  is  special  legislation,  or  that  it 
denies  the  equal  protection  of  the  laws,  in  vio- 
lation of  the  provisions  of  the  federal  and  state 
Constitutions. 

2.  CoNsrrruTioNAL  law  9s»42— Ahbndhznt 

OF  PETITION  IN  ACTION  FOB  BBSAOH  OF  CON- 
TBACT  OF  SAUS  SUBJECT  TO  DEMUBBER. 

An  amendment  to  the  petition,  alleging 
that  the  defendants  were  commission  merchants 
engaged  in  the  business  of  selling  cotton  for 
their  customers  on  commission,  and  that  they 
were  therefore  engaged  in  the  same  business 
as  the  pUdntifiE  and  were  in  the  samo  class  and 
entitled  to  the  protection  of  the  same  laws, 
should  have  been  stricken  upon  demurrer. 

8.  MiSJOINDEB   OF  PABTIS8. 

The  demurrer  raising  the  question  as  to  mis- 
joinder of  parties  was  properly  overruled. 

Error  from  Superior  Court,  Greene  Coun- 
ty; J.  B.  Park,  Judge. 

Suit  Xxy  D.  H.  Reynolds  and  others  against 
B.  F.  Hardeman  and  others.  General  and 
special  demurrers  to  the  petition  were  over- 
ruled, and  both  parties  bring  error.  AfBrm- 
ed  on  main  bill  of  exceptions,  and  cross- 
bill of  exceptions  dismissed. 

D.  H.  Reynolds  brought  suit  against  B.  F. 
Hardeman,  C.  H.  Phinizy,  the  firm  of  Harde- 
man &  Phinizy,  M.  L.  Echols,  and  A.  F.  Dur- 
ham, alleging  that  he  was  a  planter  and  com- 
mission merchant,  was  the  owner  of  a  flarm 
or  farms  in  Greene  county,  was  engaged  in 
the  raising  of  cotton  and  other  products 


thereon,  and  was  engaged  In  the  business  of 
selling  cotton  and  charging  liis  customers  a 
commission  therefor;  that  B.  F.  Hardeman 
and  C.  H.  Phinizy  were  commission  mer- 
chants in  the  city  of  Athens,  Ga.,  doing  busi- 
ness under  the  style  of  Hardeman  &  Phin- 
izy; that  M.  L.  Echols  and  A.  F.  Durham 
were  partners  buying  and  selling  cotton  in 
Greene  county  and  adjoining  counties,  trad- 
ing under  the  name  of  M.  Lw  Bchols;  that 
A.  F.  Durham  was  engaged  in  the  banking 
business  at  WoodvlUe  in  Greene  county,  be- 
ing a  private  banker  doing  business  under 
the  style  of  A.  F.  Durham,  Banker,  or  the 
Bank  of  WoodvlUe;  that  on  February  20, 
1918,  the  plaintiff  sold  to  M.  U  Echols  on 
cash  sale  three  square  bales  of  cotton  with 
certain  weights  and  marks ;  that  Echols  gave 
to  the  plaintiff,  in  payment  of  said  cotton, 
a  check  upon  the  Bank  of  WoodvUle  for 
$460,  payment  of  which  had  been  refused 
by  said  bank  and  by  Durham ;  that  the  value 
of  said  cotton  was  $600,  and  the  title  to  it 
had  never  passed  from  him ;  that  Hardeman 
&  Phinizy,  on  Mardx  1,  1918,  had  knowledge 
of  sufficient  facts  to  put  them  on  notice  that 
the  check  given  in  imyment  of  said  cotton 
would  be  dishonored;  that  immediately  aft- 
er Echols  had  obtained  possession  of  said 
cotton  he  shipi)ed  it  over  the  (zeorgia  Rail- 
road to  Hardeman  &  Phinizy;  and  that  on 
March  2,  1918,  petitioner  had  demanded  of 
all  of  said  defendants  possession  of  the  cot- 
ton, which  had  been  refused.  To  the  peti- 
tion the  defendants  filed  general  and  si>ecial 
demurrers,  which  were  overruled,  and  they 
excepted. 

Erwin,  Erwin  &  Kiz,  of  Athens,  and  Sam- 
uel H.  Sibley,  of  Union  Point,  for  plaintiffs 
in  error. 

Holden,  Jennings  &  Holden,  of  Athens,  and 
Davison  &  Lewis^  of  Greensboro,  for  deiCend- 
ants  in  error. 

BECK,  P.  J.  (after  stating  the  facts  as 
above).  [1]  1.  The  general  demurrer,  which 
goes  to  the  essence  of  the  case,  attacks  on 
constitutional  grounds  the  statute  embodied 
in  section  4126  of  the  Civil  Code,  which  de- 
clares that  title  to  cotton,  com,  and  certain 
other  specified  products  sold  by  planters  and 
commission  merchants  on  cash  sale  does  not 
pass  until  the  articles  sold  are  paid  for. 
This  is  attacked  upon  the  ground  that  it  is 
special  legislation,  that  it  denies  the  equal 
protection  of  the  laws,  and  Is  therefore  vio- 
lative of  the  provisions  in  the  federal  and 
state  Constitutions  rendering  such  laws  in- 
valid. The  alleged  invalidity  of  this  statute 
was  under  consideration  in  the  case  of  Na- 
tional Bank  of  Augusta  t.  Augusta  Cotton 
&  Compress  Co.,  104  Ga.  403,  SO  S.  EL  SSS, 
and  there  it  was  decided  adversely  to  the 
plaintiffs  in  error  who  are  raising  the  samo 
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question.  Leave  Is  asked  to  review  the  de- 
cision Just  referred  to,  and  we  are  request- 
ed to  reverse  tbe  mling  there  made.  That 
decision  was  rendered  by  a  fnll  b«ich  of  six 
justices,  and  the  majority  of  the  court  as 
now  constituted  are  of  the  opinion  that  the 
ruling  there  made  should  stand.  We  recog- 
nize the  fact  that  this  is  a  dose  question, 
and  we  have  carefully  examined  the  numer- 
ous authorities  cited  in  the  elaborate  briefs 
of  the  counsel  for  both  parties;  and,  while 
the  doubt  in  regard  to  the  constitutionality 
of  the  statute  has  not  been  cleared  away,  we 
apply  the  doctrine,  laid  down  in  such  cases 
of  resolving  the  doubt  in  favor  of  the  con- 
stitutionality of  the  law. 

[2]  2.  In  an  amendment  to  the  petition,  the 
plaintiff  alleged  that  the  defendants  during 
the  years  1017  and  1818,  a  period  covering 


(X4»  Ga.  Ol) 

YIBOINIA-^^AROrJNA  GHBMIGAL  CX>.   ▼. 
EVBRETT  et  aL    (No.  1499.) 

(Supreme  Oourt  of  Ckorgia.     Jsil  14,  1920.) 
(SyUabus  5|r  the  Court,) 

f^RAXJDinJBNT  GONVETANOBS  ^S»24&— PSTITIOll 
DISCLOSING  ANOTHEB  ACTIOIT  FENDING  8T7B- 
JKOT  TO  DEMTTBBEB. 

The  maker  of  two  promissory  notes,  be- 
ing insolvent,  was  engaged  in  a  lucrative  busi- 
ness, and  causing  profits  derived  therefrom  to 
be  deposited  in  a  bank  in  the  name  of  his  wife, 
for  the  purpose  of  defrauding  his  creditors. 
Having  also  purchased  a  certain  sawmill  oiitiit, 
he  had  paid  most  of  the  purchase  price,  and 
was  about  to  pay  the  balance,  and  cause  the 
vendor  to  transfer  legal  title  to  the  property 
to  a  third  person,  intending  thereby  to  defraud 


the  transactions  involved  in  this  case,  were   his  creditors.    In  an  equitable  suit  by  the  payee 


commission  merchants  engaged  in  the  busi- 
ness of  selling  cotton  for  their  customers 
on  commission,  and  that  they  were  therefore 
engaged  in  the  same  business  as  the  plaintiff 
and  were  in  the  same  class  and  entitled  to 
the  protection  of  the  same  law&  This  was 
demurred  to  as  immaterial  and  irrelevant 
This  demurrer  should  have  been  sustained, 
and  the  court  erred  in  overruling  it  The 
fact  tliat  the  defendants  themselves  were 
commission  merchants,  and  might  In  their 
transactions  be  benefited  by  the  law  now  at- 
tacked as  unconstitutional,  did  not  in  any 
way  deprive  them  of  the  privilege  of  attack- 
ing the  law  in  the  present  case,  which  in- 
volved a  transaction  where  they  belong  ex- 
clusively to  the  class  adversely  affected  by 
the  law,  and  injuriously  affected  by  it  if 
it  were  imconstitutional.  The  theory  upou 
which  the  plaintiff  sought  to  uphold  this 
amendment  is  unsound.  But  while  the  court 
erred  In  overruling  the  demurrer  to  the 
amendment,  the  judgment  overruling  the  gen- 
eral demurrer  will  not  be  disturbed ;  for  the 
allegations  contained  in  the  amendment,  in 
view  of  the  ruling  upholding  the  constitu- 
tionality of  the  statute  embraced  in  section 
4126  of  the  GivU  Code,  are  immaterial,  and 
do  not  effect  the  result  of  the  case.  They 
should  have  been  stricken  from  the  petition, 
and  direction  is  given  that  this  be  done. 

[3]  8.  The  court  properly  overruled  the  de- 
murrer based  on  misjoinder  of  parties,  after 
having  eliminated  paragraphs  14,  16,  and  16 
of  the  petition,  wlUch  ch&rged  the  defendant 
Durham  with  holding  a  specified  check  pay- 
able to  the  plaintiff,  for  an  unnecessary  and 
unreasonable  length  of  time  before  it  was 
returned  to  the  plaintiff  as  dishonored. 

Judgment  affirmed  on  the  main  bill  of  ex- 
ceptions.   Gross-bill  of  exceptions  dismissed. 

All  the  Justices  concur. 


of  the  notes  against  the  maker  and  the  several 
other  persons  mentioned,  the  petition  as  amend- 
ed alleged  all  that  is  stated  above,  and  further 
that,  prior  to  the  filing  of  this  suit,  the  plain- 
tiff had  brought  an  action  on  one  of  the  notes, 
and  the  same  was  in  default  as  to  the  defense 
at  the  trial  term,  and  the  only  reason  judgment 
was  not  entered  against  the  defendant  was 
that  the  court  adjourned  without  calling  cases, 
except  some  of  special  importance,  but  that  at 
a  term  subsequent  to  the  filing  of  the  equitable 
petition  a  judgment  upon  the  note  had  been 
duly  entered  in  favor  of  the  plaintiff,  and  ex- 
ecution had  been  issued  and  a  return  nulla  bona 
duly  entered  thereon.  The  prayers  were  for 
(a)  injunction  to  prevent  the  disposal  of  the 
sawmill  outfit;  (b)  appointment  of  a  receiver 
for  defendant's  equity  in  the  sawmill  outfit, 
"and  all  other  equities  that  defendant  may 
have*';  (c)  '^that  process  do  issue,  directed  to 
said  defendant,  requiring  him  to  be  and  appear 
at  the  next  term  of  this  court,  to  show  cause 
why  the  prayers  in  the  petition  lEQiould  not  be 
granted."  Held,  that  the  principle  announced 
in  Cunningham  v.  Williams  Co.,  135  Ga.  249, 
69  S.  E.  101,  is  applicable,  and  there  was  no 
error  in  sustaining  a  general  demurrer  to  the 
petition  and  dismissing  the  action. 

Error  from  Superior  Oourt,  Twiggs  County; 
J.  li.  Kent,  Judge. 

Action  between  T.  F.  Bverett  and  others 
and  The  Virginia-Carolina  Chemical  Com- 
pany. A  Judgment  adverse  to  the  latter  was 
rendered,  and  it  brings  error.   Affirmed. 

B.  B.  Weatherly,  of  Macon;  for  plaintiff 
in  error. 

L.  D.  Moore,  of  Macon,  for  defendants  in 
error. 


ATKINSON,  J.     Judgmoit  affirmed.     All 
the  Justices  concur. 
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(149  Ga.  699) 

BECK  &  OBEGG  HABDWABE  GO.  et  aL  T. 
McEENZIE  et  al.    (No.  1495.) 

(Supreme  Court  of  Georgia.     Jan.  15,  1&20.) 
(SyUabiM  Ify  the  Court.) 

1.  EXECTTTOBB  AZTD   ADMINI8TBAT0BS   ^=»76  — 

Eqxtity  wnx  not  intebfere  with  begulab 

ADMINISTBATION      UNLESS      FACTS      OLKABLT 
SHOW   GOOD   BEASON  THEBEFOB. 

*'Ab  a  general  rule,  a  court  of  equity  will 
not  interfere  with  the  regular  administration  of 
an  estate  by  the  representative;  and,  to  au- 
thorize such  interference,  the  facts  must  dear- 
ly show  there  is  a  good  reason  for  so  doing." 
Morrision  v.  McFarland,  147  Ga.  465,  466,  94 
S.  E.  569(4). 

2.  BEFUSAL  TO  APPOINT  BECEIVSB  OB  OBANT 
TEMPOBABT  INJUNCTION  IN  ADMINISTBATION 
NOT  ABUSE   OF  DISOBBTION. 

Under  the  pleadings  and  the  evidence  in 
this  case,  it  falls  within  the  general  rule  stated 
in  headnote  1;  and  consequently  the  trial  judge 
did  not  abuse  his  discretion  in  declining  to  ap- 
point a  receiver,  and  in  refusing  a  temporary 
injunction. 

Ehror  from  Superior  Ck>urt,  Fulton  Coun- 
ty;  Geo.  L.  Bell,  Judge. 

Proceeding  by  the  Beck  &  Gregg  Hard- 
ware Gompany  and  others  against  B.  Im 
McKenzle  and  others.  From  a  judgment 
refusing  to  appoint  a  receiver  or  to  grant  a 
temporary  injunction,  plaintiffs  bring  error. 
Affirmed. 

Walter  S.  Dillon,  B.  Low  Beynolds,  and 
Dorsey,  Shelton  &  Dorsey,  all  of  Atlanta, 
for  plaintiffs  in  error. 

D.  K.  Johnston,  Thos.  J.  Lewis,  Green,  Til- 
son  &  McKlnney,  H.  W.  Dent,  Mayson  & 
Johnson,  and  Etheridge  &  Sams,  all  of  At- 
lanta, for  defendants  In  error. 

HILL,  J.  Judgment  affirmed.  All  the 
Justices  concur. 


(Xi9  Ga.  693) 

FLYNN  V.  FLYNN.     (No.  1451.) 

(Supreme  Gourt  of  Georgia.     Jan.  15,  1020.) 

{Svllabut  hy  the  Court) 
1.  DiYOBCE  ^=:»67,  60  —  Effect  of  ulchbs; 

GENERAL   STATUTE   OF  LIMITATIONS   NOT  AP- 
PLICAfiLE  TO  DIVOBCB  SUITS. 

''While  lapse  of  time  between  the  occurrence 
of  a  ground   for  divorce  and   the  application 


therefor  may  be  considered  by  the  Jury,  and  if 
not  satisfactorily  explained  may  be  good  ground 
for  refusing  the  divorce,  yet  the  statute  of  limi- 
tations does  not  apply  to  bar  such  actlona." 
Mosely  v.  Mosely,  67  Ga.  02. 

2.  DiVOBCE  ^=:»307— VEBDIOT  PBOVIDINO  FOB 
EDUCATION  BUT  NOT  SUFPOBT  OF  HINOB 
CHILD  EBB0NE0U8. 

In  a  motion  for  new  trial,  it  is  complained 
that  the  verdict  is  contrary  to  law  and  the  evi- 
dence, in  that,  instead  of  granting  alimony  to 
the  ndnor  child  for  its  support,  the  sum  of  $15 
per  month  was  awarded  to  be  paid  to  the  derk 
of  the  court,  not  for  the  support  of  the  child, 
but  to  be  used  solely  for  its  education;  and  it 
is  argued  that  the  effect  of  this  would  be  to 
relieve  the  father  of  his  duty  to  support  and 
maintain  the  child.  It  is  insisted  that  the  jury 
could  only  find  a  sum  for  the  minor  to  be  used 
for  his  support,  and  not  solely  for  his  education. 
Held,  that  under  Giv.  (3ode  1010,  {  2081,  the 
jury,  on  the  second  or  final  verdict  in  the  trial 
of  a  suit  for  divorce  and  alimony,  maj  find 
what  amount  the  minor  child  or  children  shall 
be  entitled  to  for  their  permanent  support.  The 
present  verdict  and  judgment  make  no  provision 
for  the  support  of  the  minor  child,  but  the  ver- 
dict merely  finds  an  amount  which  is  to  be 
used  solely  for  its  education.  This  adjudicates 
the  father's  liability.  It  would  scarcely  be  poe- 
sible  to  educate  a  chUd  without  affording  a 
support.  The  two  go  together ;  but  the  question 
of  support  was  left  undecided.  Inasmuch  as  the 
verdict  makes  no  provision  for  the  support  of 
the  child,  we  think  it  is  contrary  to  law  and  to 
the  evidence  in  the  case,  and  that  a  new  trial 
should  accordingly  be  granted. 

3.  Motion  fob  new  tbial. 

In  so  far  as  the  other  grounds  of  the  motion 
for  new  trial  raise  questions  for  decision  by  this 
court,  they  do  not  require  a  reversal 

Atkinson,  J.,  dissenting. 

Error  from  Superior  Gourt,  Fulton  Gounty; 
Geo.  L.  Bell,  Judge. 

Divorce  proceedings  between  Katharine 
Flynn  and  P.  G.  Flynn.  A  decree  adverse  to 
the  wife  was  rendered,  and  she  brings  error. 
Reversed. 

J.  F.  Golightly,  of  Atlanta,  for  plaintiff  in 
error. 

James  &  Bedgood,  of  Atlanta,  for  defend- 
ant in  error. 


HILL,  J.  Judgment  reversed.  All  the 
Justices  concur,  except  ATKINSON,  J.,  dl»- 
salting. 


^s»For  othtrcaMs  see  same  topic  and  KBY-NUMBBR  in  ail  Key-Numbered  Disests  and  Indexes 
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HALL  ▼.  EIWINQ.     (No.  1401.) 
(Supreme  Gonrt  of  Georgia.     Jan.  15,  1920.) 

i8ifUabu$  5y  the  Court,) 

EXSCUTOBS  AND  ADMINI8TBAT0BS  <@=S>326,  329 

a),   348,   349(2),  388  (1)— Personal*t  pbk- 

SnUED  INSUFFICIENT  IN  SUPPOBT  OF  OBDEB 
TO  SELL  land;  COUBT  OF  OBDINABT  MAT  SELL 
LAND  TO  PAT  DEBT*,  WILL  AT7TH0BIZED  SALS 
FOB  DISTBIBUTION;  JUDQUXNT  GBEATING  OB- 
DEB FOB  8ALK  valid;  SALE  CONVETED  TTTLB. 

The  evidence  demanded  a  verdict  for  the  de- 
fendant, and  the  court  did  not  err  in  so  direct- 
ing. None  of  the  assignments  of  error  on  the 
admissibility  of  evidence  require  a  reversaL 

Ehrror  from  Superior  Court,  Appling  Coun- 
ty;  J.  P.  Highsmith,  Judge. 

Suit  by  W.  O.  Hall  against  G.  W.  Ewing. 
Judgment  denying  a  new  trial«  and  plaintiff 
brings  error.    Affirmed. 

W.  O.  Hall  filed  suit  against  G.  W.  Bwlng 
to  the  October  term,  1916,  of  the  superior 
court  to  recover  200  acres  of  land  of  lot  No. 
308  In  the  Second  district  of  Appling  county. 
Lot  No.  303  was  granted  by  the  state  to 
Instance  Hall  on  May  21,  1844.  Instance 
Hall  executed  his  will  on  January  22,  1880, 
devising  all  his  real  estate,  consisting  of 
lots  273  and  303  In  the  Second  district  of 
Appling  county,  Ga.,  to  Mary  E.  Hall,  his 
wife,  and  his  diUdren  by  her,  to  wit,  Mary, 
Maggie,  J.  G.,  and  W.  0.  Hall.  The  wife 
was  named  as  executrix  of  the  will.  In- 
stance Hall  died  in  1885,  and  his  will  was 
probated  In  solemn  form  by  the  executrix. 
The  executrix  moved  to  South  Carolina,  and 
died  In  that  state  in  1886.  She  left  no  will, 
and  her  heirs  at  law  were  Mary,  Maggie,  J. 
G.,  and  W.  O.  HalL  On  January  1,  1914, 
Mary,  Maggie,  and  J.  G.  Hall  conveyed  by 
warranty  deed  all  their  Interest  In  said  lot 
No.  303  to  the  plaintiff,  W.  C.  HalL  J.  G. 
Hall,  the  youngest  child  of  Instance  and 
Mary  E.  Hall,  was  21  years  old  on  August  1, 
1900.  In  1885  the  executrix  (she  having 
qualified,  and  the  will  having  been  probated 
In  solemn  form)  applied  to  the  court  of  or- 
dinary of  Appling  county  for  an  order  to 
sell  all  lot  of  land  No.  303,  alleging  that  it 
was  necessary  to  sell  the  land  for  the  purpose 
of  paying  the  debts  of  the  estate,  and  that  the 
creditors  of  the  estate  were  Insisting  upon  the 
payment  of  the  debts.  The  executrix  prayed 
that  "a  citation  may  Issue,  calling  upon  all 
persons  Interested  to  file  their  objections, 
if  any,  why  said  leave  to  sell  said  lot  of  land 
shall  not  be  granted."  Upon  this  application 
citation  Issued,  and  at  the  August  term,  1885, 
of  the  court  of  ordinary,  the  ordinary  passed 
an  order  reciting  that  the  citation  had  been 
published  as  required  by  law;    that  no  ob- 
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Jectlons  had  be»»  filed  to  the  granting  of 
said  application;  that  it  appeared  to  be 
"necessary  for  the  purpose  of  paying  debts 
and  making  distribution  among  the  heirs 
[devisees]  of  said  deceased  that  sal^  land  be 
sold" ;  and  that  leave  be  granted  the  execu- 
trix "to  sell  the  land  belonging  to  said  estate 
lying  in  said  county,  unimproved  land,  con- 
taining 490  acres,  more  or  less,  and  No.  343  in 
Second  district"  Thereafter  the  executrix 
advertised  for  sale,  under  and  by  virtue  of 
said  order,  lot  No.  303  in  the  Second  dis- 
trict of  Appling  county,  and  the  same  was 
sold  by  the  executrix  to  La  Fayette  Johnson 
on  the  first  Tuesday  in  September,  1885,  be- 
fore the  courthouse  door  in  Appling  county 
and  during  the  legal  hours  of  sale.  The 
executrix  executed  to  the  piir chaser  a  deed 
conveying  lot  No.  303  in  the  Second  district 
of  Appling  county.  The  purchaser  went  in- 
to immediate  possession  of  lot  No.  303,  and 
exercised  acts  of  ownership  thereon  from 
and  after  that  date.  On  July  5, 1897,  La  Fay- 
ette Johnson  filed  a  petition  In  the  court  of 
ordinary  of  Appling  county,  against  the  devi- 
sees of  Instance  Hall,  then  In  life,  alleging 
that  the  order  under  which  the  executrix 
sold  lot  No.  303  by  Inadvertence  described 
the  lot  No.  "343."  He  prayed  that  the  origi- 
nal order  and  the  record  thereof  be  corrected 
in  accordance  with  the  application  of  the  ex- 
ecutrix. Upon  this  petition  a  rule  nisi  was 
granted,  calling  upon  the  devisees  to  show 
cause  before  the  court  of  ordinary  on  the 
first  Monday  In  August,  1897,  why  the  record 
should  not  be  corrected  as  prayed.  Service  of 
the  petition  and  rule  nisi  Was  acknowledged 
by  Maggie  Hall  (then  Maggie  Johnson),  and 
was  perfected  by  the  sheriff  of  the  county  on 
W.  0.  HaU,  J.  G.  Hall,  and  Mary  Hall  (then 
Mary  Sweat).  At  the  August  term,  1897,  of 
the  court  an  order  was  granted  reciting  that 
Mary  Sweat  and  J.  G.  Hall  were  minors, 
and  appointing  WIU  Sweat,  the  husband  of 
the  former,  as  guardian  ad  litem  for  said 
minors.  The  guardian  ad  litem  accepted 
service  of  the  petition  and  rule  nisi;  and 
thereupon  the  court  of  ordinary  in  op^i 
court  granted  an  order  and  judgment  on  the 
application,  reciting  that  a  ndstake  had  been 
made  by  the  ordinary,  and  ordering  the 
original  Judgment  granting  leave  to  the  exec- 
utrix to  sell  and  the  record  thereof  to  be 
corrected  as  prayed.  No  exception  was  taken 
to  this  judgment,  and  no  direct  proceeding 
was  either  then  or  thereafter  filed  to  set 
it  aside.  On  June  20, 1913,  La  Fayette  John- 
son conveyed  by  warranty  deed  200  acres  of 
lot  No.  303  to  G.  W.  Bwlng,  the  defendant 
in  the  present  suit  At  the  conclusion  of  the 
evidence  the  court  directed  a  verdict  for  the 
defendant  The  plaintiff  made  a  motion  for 
new  trial,  which  was  overruled,  and  he  ex- 
cepted. 


^soFor  other  cases  see  same  topic  and  KET-NUMBER  in  all  Key-Numbered  Digests  and  Indexes 
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Gordon  Knox,  of  Hazlehurst,  and  Padgett 
&  Watson,  of  Baxley,  for  plaintiff  in  .error. 

W.  W.  Bennett,  of  Bazley,  for  defendant  in 
error. 

GEORGE,  J.  The  evidence  did  not  require 
even  if  it  authorized,  the  jury  to  find  that 
the  defendant  had  acquired  a  prescriptive 
title  to  the  land.  Did  the  defendant  show 
legal  title  to  the  land?  It  is  contended  that 
the  court  of  ordinary  was  without  Jurisdic- 
tion to  order  a  sale  of  the  devised  real  estate, 
in  the  absence  of  allegation  and  proof  that 
the  personalty  of  the  estate  was  insufficient 
to  pay  the  debts.  The  court  of  ordinary  in 
the  administration  of  estates,  testate  and 
intestate,  is  a  court  of  general  jurisdiction; 
and,  unless  negatived  by  the  record,  every 
necessary  jurisdictional  fact  is  presumed  in 
favor  of  the  validity  of  its  judgments.  If 
it  be  true,  therefore,  as  contended  by  the 
plaintiff,  that  the  court  was  without  juris- 
diction to  order  a  sale  of  the  devised  land. 
In  the  absence  of  a  showing  that  the  person- 
alty belonging  to  the  estate  was  insufficient 
to  pay  the  debts,  the  order  granting  leave  to 
sell  the  land,  by  reason  of  the  presumption, 
will  sustain  itself  against  collateral  attack 
by  parties  or  privies.  Wash  v.  Dickson,  147 
Ga.  540,  04  S.  E.  1009,  and  cases  there  cited. 
The  coiurt  of  ordinary  may  order  the  sale  of 
devised  real  estate  for  the  purpose  of  pasring 
the  debts,  provided  it  be  necessary  to  sell 
the  same  for  such  purpose.  Harris  v.  Cole. 
114  Ga.  295, 40  S.  E.  271.  The  obvious  reason 
is  that  the  right  of  the  creditor  is  superior  to 
the  right  of  the  devisee  to  take  under  the 
will  and  to  the  right  of  the  testator  to  dis- 
pose of  his  property  by  the  wilL  In  the 
present  case  the  ordinary  granted  leave  to 
sell  the  devised  lands  for  the  purpose  of  pay- 
ing debts  and  for  distribution.  Under  the 
will  of  the  testator  the  executrix  was  di- 
rected to  pay  the  debts  without  delay,  and 
to  make  an  equal  division  between  the  dev- 
isees. It  is  therefore  apparent  that  under 
the  terms  of  the  will  the  duty  of  selling 
for  distribution,  if  the  lands  could  not  be 
divided  in  kind,  devolved  upon  the  executrix, 
Civil  Code,  §§  .  3G81,  3892.  Whether  the 
court  of  ordinary  has  jurisdiction  to  order  the 
sale  of  devised  realty  for  the  purpose  of 
distribution,  even  where  the  realty  cannot 
be  divided  in  kind,  where  no  duty  of  selling 
for  distributi<m  is  placed  by  the  will  upon  the 
executrix,  is  a  question  not  necessarily  in- 
volved in  this  case.     See  Beaty  v.  Staple- 


ton,  110  Ga.  580,  85  S.  E.  770.  On  the  ques- 
tion of  collateral  attadc,  see  Copelan  ▼.  Kim- 
brough,  102  S.  E.  162,  this  day  decided. 

2.  It  is  further  contended  that  the  sale  of 
the  devised  lands  was  not  authorized  by  the 
judgment  of  the  ordinary,  conceding  its  va- 
lidity, and  that  the  deed  made  to  the  purchas- 
er at  such  sale  was  therefore  void  and  in- 
admissible in  evidence.  It  is  also  contended 
that  the  proceedings  filed  to  correct  the  judg- 
ment under  which  the  land  was  sold,  and  the 
order  of  the  ordinary  in  1897  correcting  the 
judgment  as  prayed,  were  ineffectual  for  that 
purpose,  because  the  guardian  of  the  person 
and  property  of  the  minor  devisees  appointed 
by  the  ordinary  of  Pierce  county  was  not 
made  a  party  to  the  proceeding.  The  minors 
themselves  were  served  personally,  a  guard- 
Ian  ad  litem  was  appointed  for  them,  and 
service  duly  accepted  by  sudi  guardian  ad 
litem.  It  does  not  appear  that  the  guardian 
of  the  person  and  property  of  the  minor  dev- 
isees did  not  have  actual  notice  of  the  pro- 
ceeding to  correct  the  judgment,  and,  if  a 
party,  that  he  could  have  offered  any  legal 
objection.  Indeed,  no  objection  was  urged 
at  the  trial  why  the  judgment  should  not 
have  been  corrected  as  prayed.  The  applica- 
tion of  the  executrix  correctly  described  the 
land  which  she  desired  to  seU  as  lot  No. 
"303."  The  order  granting  leave  to  sell  spe- 
cifically .recites  that  it  was  necessary  that 
"said  land'*  be  sold.  In  terms  the  order  de- 
scribed the  land  as  an  unimproved  lot;  and 
it  appears  without  dispute  that  the  testator 
never  owned  lot  843  in  the  Second  district  of 
Appling  county,  but  that  he  did  own  lot  303 
in  said  district,  and  that  lot  303  was  the 
only  unimproved  lot  owned  by  him.  We  think 
it  obvious  that  the  insertion  of  the  figures 
"343"  in  the  order  granting  leave  to  sell  was 
the  result  of  inadvertence  or  misadventure. 
So  far  as  the  record  discloses,  La  Fayette 
Johnson  paid  full  value  for  the  land.  With 
the  money  paid  by  him  to  the  executrix  the 
debts  of  the  estate  were  presumably  discharg- 
ed. The  sale  was  made  in  1885,  the  order 
granting  leave  to  sell  was  corrected  in  1897, 
and  the  youngest  of  the  devisees  was  of  age 
in  1900.  In  such  circumstances  the  sale  by 
the  executrix  conveyed  title  to  the  land  in 
dispute.  This  being  true,  the  verdict  for 
the  defendant  was  demanded,  and  none  of 
the  rulings  on  the  admissibility  of  evidence 
require  a  reversal  of  the  Judgmoit  denying 
a  new  triaL 

Judgment  affirmed. 

All  the  Justices  concnr. 


Ga^ 


a49  Ga.  669) 
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ant,  and  there  was  bo  error  in  refiudng  a  new 
triaL 


(Supreme  Court  of  Georgia.    Jan.  14,  1920 J 
(8yllabu9  Jnt  the  Court,) 

DnUECTBD  VEBDICT  FOB  PLAIHTCBT. 

Under  the  pleadings,  and  the  eyidence,  the 
court  did  not  err  in  directing  a  verdict  for  the 
plaintiffs,  and  Ib  awarding  the  coats  against  the 
excepting  defendant.    OiTil  Code  1910,  §  5423. 

Error  from  Superior  Ooiirt,  Carroll  Coun- 
ty;   J.  R.  Terrell,  Judge. 

Action  by  Bessie  Lowrey  and  others  against 
K.  D.  Folds.  Directed  verdict  for  plain- 
tifiPs,  and  defendant  brings  error.    Aflarmed. 

S.  HoldemesSk  of  CarroUton,  for  plaintiff 
in  error. 

B.  W.  Adamson  and  R.  D.  Jadcson  &  Son, 
all  of  CarroUton  for  defendants  In  error. 

HILL,  J.  Judgment  affirmed.  All  the  Jus- 
tices concur. 


(U9  Ga.  726) 

GORE  ▼.  BREWTON.     (No.  1352.) 

(Supreme  Court  of  (Georgia.     Jan.  17,  1920.) 

(BylMnu  hy  the  Court.) 

Gbant  or  nraxBLooinoBT  injunction. 

Upon  consideration  of  the  evidence  submit- 
ted at  the  hearing,  it  does  not  appear  tliat  there 
waa  any  abuse  of  discretion  in  granting  the 
interlocutory  injunction  and  thereby  preserving 
the  status  of  the  parties  with  respect  to  the 
property  in  question. 

Error  from  Superior  Court,  Tattnall  Coun- 
ty;  W.  W.  Sbeppard,  Judge. 

Action  between  6.  W.  Gore  and  Gleorge 
Brewton.  Interlocutory  injunction  granted, 
and  the  former  brings  error.    Affirmed. 

H.  H.  Elders,  of  Reidsville,  for  plaintiff 
in  error. 

S.  B.  McCall,  of  Reidsville,  for  defendant 
in  error. 

BE2CK,  P.  J.  Judgment  afDrmed.  All  the 
Justices  concur. 


a49  Qa.  699) 

CX)X  y.  DB  LOACH.    (No.  1525.) 

(Supreme  Court  of  Georgia.     Jan.  15,  1920.) 
(Byllahw  l>y  the  Court.) 

RSFtrSAL  or  NEW  TBIAIi. 

There  was  no  merit  in  the  ground  of  the 
motion  for  new  trial  complaining  of  the  omis- 
sion of  the  judge  to  charge.  The  evidence  was 
sufficient  to  support  the  verdict  for  the  defend- 


Error  from  Superior  Court,  Toombs  Coun- 
ty; R.  N.  Hardeman,  Judge. 

Action  by  S.  M.  Cox  against  S.  M.  De 
Loach.  Verdict  and  Judgment  for  defendant, 
motion  for  new  trial  denied,  and  plaintiff 
brings  error.    Affirmed. 

Lankford  &  Rogers  and  Williams  &  Cor- 
bitt,  all  of  Lyons,  and  Ckyllins  &  Stanfleld, 
of  Reidsville,  for  plaintiff  in  error. 

Bouhan  &  Herzog,  of  Savannah,  and  Giles 
&  Sbarpe,  of  Lyons,  for  defendant  in  error. 

ATKINSON,  J.  Judgment  afDrmed.  All 
the  Justices  concur* 


(24  Oa.  App.  671) 

ROWLAND  ▼.  WOODWARD  IRON  (X). 

W(X)DWARD  IRON  CX).  v.  ROWLAND. 

(Nob.  10049,  10650.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

Jan.  7,  1920.) 

(ByUdbue  hy  the  Court) 

1.  Master  and  sebvant  €=s>256(l)— Dkclaba- 

TION    IN    ACTION   FOB   INJXTBIES   TO    SEBVANT 
SUFFICIENT  UNDKB  STATUTE. 

The  original  declaration  in  attachment  sets 
out  a  cause  of  action  under  the  Alabama  stat- 
ute pleaded,  to  wit,  section  3910  of  the  Code  of 
Alabama  1907,  particularly  under  subsectionfl 

2,  8,  and  4  of  that  sUtute. 

2.  Masteb  and  sebvant  ^=»250(1)— Dbola&a- 
tion  of  injufbed  sebvant  states  cause  of 
action  undeb  common  law. 

The  second  count  of  the  declaration,  added 
by  amendment,  sets  out  a  cause  of  action  under 
the  common  law.  Durham  v.  Whittier  Mills 
Co.,  9  Ga.  App.  26,  70  S.  B.  195. 

8.  Pleading  ^=»8(17)— -Dsclabations  sxtffe- 

OIBNT  AGAINST  BFKOIAL   DEMUBBEB  FOB   IN- 
DEFINITBNES8. 

The  amended  declaration  was  sufficiently 
fun  and  specific  to  withstand  all  the  grounds  of 
special  demurrer  urged  agaiinst  it  by  the  defend- 
ant 

4.  GeNEBAL  DEMUBBEB  PBOPEBLT  OVBBBULBD. 

The  court  did  not  err  in  overruling  the  de- 
fendant's special  demurrer,  but  did  err  in  sus- 
taining its  general  demurrer  and  in  dismissing 
the  declaration. 

Error  from  C^ty  Court  of  Atlanta;  H.  M. 
Reid,  Judge. 

Action  by  S.  T.  Rowland  against  the 
Woodward  Iron  0>mpany.  The  suit  was  dis^ 
missed,  and  plaintiff  brings  error,  and  de- 
fendant assigns  cross-errors.  Reversed  on 
main  bill  of  exceptions,  affirmed  on  cross-bill 
of  exceptions. 


^s»For  other  cases  tee  same  topic  and  KBT-NUMBBR  in  all  Kaj-Numbared  Digests  and  Indexes 
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A.  H.  DaTla;  of  Atlanta,  for  plaintifl  in 
error. 

Tye,  Peeples  &  Tye,  of  Atlanta,  for  defend- 
ant In  error. 

LUKE,  J.  [1]  Tbe  original  declaration  in 
attachment  alleges,  among  other  things,  that 
the  plaintiff  was  employed  as  boiler  maker 
by  the  defendant  at  its  plant  near  Brighton, 
Ala.,  and  that  while  at  work  as  sach  emi- 
ploy6  he  was  injured  by  the  negligence  of 
an  incompetent  fellow  servant,  whose  incom- 
petency was  well  known  to  the  defendant  and 
its  foreman;  and  who,  unknown  to  the  plain- 
tiff, was  sent  by  the  defendant's  foreman  in 
charge  to  a  place  and  with  instrumentalities 
where  the  incomi)etency  of  such  fellow  serv- 
ant, was  calculated  to  cause,  and  did  cause, 
the  injuries  for  whldi  the  plaintiff  sues. 
The  nature  of  the  work  then  being  done  by 
the  plaintiff  upon  an  oven  is  set  out  in  de- 
tail, and  it  is  further  alleged: 

"Plaintiff  was  under  the  direction  of  the  fore- 
man of  the  defendant,  who  had  superintendence 
intrusted  to  him,  and  said  foreman,  knowing 
plaintiff  was  at  work  at  tbe  place  aforesaid, 
sent  a  helper  up  on  the  oven  with  a  casting,  and 
directed  him  to  bolt  it  in  place  immediately 
over  plaintiff,  plaintiff  having  been  given  no 
notice  whatever,  as  ordinary  care  required,  and 
not  knowing  that  said  helper  was  above  him  or 
had  been  ordered  to  go  there.  Said  helper  went 
up  on  the  oven,  and  laid  the  casting  down  on 
the  diannel  iron,  or  upon  some  part  of  the  oven 
directly  over  plaintiff,  and  befoire  he  had  bolted 
it  into  place,  the  constant  tremors  and  the  shak- 
ing of  the  oven  or  back  stay,  whidi  was  neces- 
sary effect  of  the  air  hammer  being  used  in  driv- 
ing the  rivet,  shook  the  said  casting  off,  and 
caused  it  to  fall  upon  plaintiff,  striking  him  on 
the  head  and  on  other  parts  of  the  body,  and 
causing  him  to  fall  forward,  and  greatly  and 
permanently  injuring  him.  Said  foreman,  who 
had  superintendence  intrusted  to  him,  was  one 
Leo  David,  and  he  was  negligent  in  ordering 
said  work  done,  and  said  casting  placed  over 
said  oven  at  a  time  when  plaintiff  was  working 
thereon,  and  he  was  negligent  in  not  informing 
plaintiff  that  said  work  was  to  go  ahead,  and 
was  negligent  in  allowing  said  work  to  be 
done  and  in  directing  that  said  casting  be  plac- 
ed above,  without  being  fastened  or  bolted  in 
some  way,  because  the  necessary  effect  of  the 
aforesaid  tremors  and  shaking  was  to  cause  it 
to  fall;  and  plaintiff  further  shows  that  the 
helper,  who  was  sent  up  to  said  place  by  said 
foreman,  who  had  superintendence  intrusted  to 
him,  was  one  Finck,  and  he  was  known  to  de- 
fendant and  to  said  foreman  to  be  an  incom- 
petent man,  and  had  been  ordered  discharged 
and  was  only  being  kept  in  the  service  until 
he  could  work  out  a  balance  due  the  company. 
Plaintiff  shows  to  the  court  that  said  injury 
was  caused  by  reason  of  the  negligence  of  said 
foreman  in  negligently  ordering  said  Finck  up 
to  do  said  work  over  plaintiff,  without  giving 
plaintiff  notice  thereof,  and  without  requiring 
that  said  riveting,  which  caused  a  tr^nor  or 
shaking  of  the  parts,  should  cease  while  said 
work  was  being  done,  it  being  dangerous  to  do 
said  work  while  said  riveting  was  being  done; 


the  said  foreman  knowing  thereof  and  ordering 
said  Finck  up  to  do  said  work  witiiout  notice 
to  plaintiff.  And  said  injury  was  caused  also 
because  of  the  negligence  of  said  helper,  Finck, 
who  was  grossly  incompetmt,  and  known  to  be 
so  by  defendant,  and  was  put  to  said  job  while 
so  known  to  be  incompetent.* 


*9 


After  setting  out  the  nature  of  his  Injury 
and  amount  of  his  damage,  the  plaintiff  fur- 
ther alleges  that  he  brings  this  action  under 
section  3910  of  the  Code  of  Alabama,  which 
he  alleges  reads  as  follows: 

''3910.  LiabUiiy  of  Master  wr  Employer  to 
Servant  or  EniployA  for  /n/nfist.— When  a 
personal  injury  is  received  by  a  servant  or  em- 
ploy6  in  the  service  of  or  business  of  the  mas- 
ter or  employer,  the  master  or  employer  is  liable 
to  answer  in  damages  to  such  servant  or  em- 
ploy€^  as  if  he  were  a, stranger,  and  not  engaged 
in  sudi  service  or  employment,  in  the  cases  fol- 
lowing :  (1)  When  the  injury  is  caused  by  reason 
of  any  defect  in  the  condition  of  the  ways,  works, 
machinery,  or  plant  connected  with,  or  used  in 
the  business  of,  the  master  or  employer.  (2) 
When  the  injury  is  caused  by  reason  of  the  neg- 
ligence of  any  person  in  the  service  or  employ- 
ment of  the  master  or  employer,  who  has  any  su- 
perintendence intrusted  to  him,  whilst  in  the  ex- 
ercise of  such  superintendence.  (3)  When  sndi 
injury  is  caused  by  reason  of  the  negligence  of 
any  person  in  the  service  or  employment  of  the 
master  or  employer,  to  whose  orders  or  directions 
the  servant  or  employ€^  at  the  time  of  the  inju- 
ry, was  bound  to  conform,  and  did  conform,  if 
such  injuries  resulted  from  his  having  so  con- 
formed. (4)  When  such  injury  is  caused  by  rea- 
son of  the  act  or  omission  of  any  person  in  the 
service  or  employment  of  the  master  or  employ- 
er, done  or  made  in  obedience  to  the  rules  and 
regulations  or  by-laws  of  the  master  or  employer, 
or  in  obedience  to  particular  instructicKis  given 
by  any  person  delegated  with  the  authority  of 
the  master  or  employer  in  that  behalf.  (Cf)  When 
such  injury  is  caused  by  reason  of  the  negli- 
gence of  any  person  in  the  service  or  employ- 
ment of  the  master  or  employer,  who  has  the 
charge  or  control  of  any  signal,  points,  locomo- 
tive, engine,  electric  motor,  switch,  car,  or  train 
upon  a  railway,  or  of  any  part  of  the  track  of 
a  railway.  The  master  or  employer  is  not  lia- 
ble under  this  section,  if  the  servant  or  em- 
ploy6  knew  of  the  defect  or  negligence  causing 
the  injury,  and  failed  in  a  reasonable  time  to 
give  information  thereof  to  the  master  or  em- 
ployer, or  to  some  person  superior  to  himself 
engaged  in  the  service  or  employment  of  the 
master  or  employer,  unless  the  master  or  em- 
ployer, or  such  superior,  already  knew  of  such 
defect  or  negligence;  nor  is -the  master  or  em- 
ployer liable  under  subdivision  1,  unless  the  de- 
fect therein  mentioned  arose  from,  or  had  not 
been  discovered  or  remedied  owing  to  the  negli- 
gence of  the  master  or  employer,  or  of  some  per- 
son in  the  service  of  the  master  or  employer,  and 
intrusted  by  him  with  the  duty  of  seeing  that 
the  ways,  works,  machinery,  or  plant  were  in 
proper  condition;  provided,  that  in  no  event 
shall  it  be  contributory  negligence  or  an  as- 
sumption of  the  risk  on  the  part  of  a  servant 
to  remain  in  the  employment  of  the  master  or 
employer  after  knowledge  of  the  defect  or  neg- 
ligence causing  the  injury,  unless  he  be  a  senr- 
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ant  whose  duty  it  la  to  remedy  the  defect  or 
who  committed  the  negligent  act  caoaing  the  in- 
jury complained  of.*' 

[2]  The  second  oonnt  of  the  dedaratioii 
alleges  and  descrihes  the  cause  of  the  injury 
as  follows: 

'^Plaintiff  was  doing  said  woik  in  obedience 
to  orders  of  the  defendant,  delivered  to  him  by 
defendant's  representative  and  foreman,  Leo 
David,  whose  orders  plaintiff  was  bonnd  to 
obey.  While  plaintiff  was  so  engaged,  said 
foreman  sent  another  of  defendant's  servants, 
one  Bob  Finck,  np  on  the  oven  with  a  casting 
weighing  25  or  90  pounds,  and  ordered  him  to 
work  on,  about  and  with  said  casting  and  the 
tools,  appliances,  parts,  and  connections  which 
would  be  used  to  fasten  or  bolt  it  in  place,  the 
place  where  it  was  ordered  to  be  fastened  being 
directly  above  the  place  where  plaintiff  was 
working,  and  some  six  or  eight  feet  higher  than 
his  head.  Plaintiff  charges  that  to  require  this 
work  to  be  done  as  ordered,  while  he  was  work- 
ing as  aforesaid,  jeopardized  his  safety  and  nec- 
essarily rendered  the  place  where  he  was  work- 
ing unsafe;  that  the  casting  could  not  be  held 
in  the  man's  hands  all  the  time,  that  it  was 
liable  to  accidentally  slip  from  his  hands  or  be 
dropped,  and  that,  if  it  was  laid  down  upon 
the  channel  iron  or  other  part  of  the  oven,  it 
was  liable  to  be  gradually  jarred  off  by  the  vi- 
brations caused  by  the  air  hammer  whldi  plain- 
tiff was  using  in  his  work.  Defendant  wdl 
knew  these  conditions  and  was  negligent  of 
plaintiff's  safety  in  attempting  and  requiring 
both  said  jobs  of  work  to  be  carried  on  simul- 
taneously. During  the  course  of  his  work  and 
before  completing  it,  said  Finck  laid  the  casting 
down  on  the  channel  iron  or  other  part  of  the 
oven  above  the  place  where  plaintiff  was  work- 
ing, and  the  casting  was  caused  to  move  grad- 
ually, by  the  incessant  vibrations  caused  as 
aforesaid,  until  it  reached  a  position  of  unstable 
equilibrium  and  fell  from  its  resting  place.  It 
descended  with  great  force,  and  struck  plaintiff 
on  his  head  and  other  parts  of  his  body,  griev- 
ously and  permanently  injuring  him,  as  herein- 
after specified.  Plaintiff  shows  that  he  was 
not  informed  or  warned  by  defendant  of  the 
danger  aforesaid,  and  did  not  know  of  it,  and 
could  not  have  known  of  it  by  the  use  of  ordi- 
nary care;  that  he  was  engrossed  in  his  work, 
with  all  of  his  attention  fixed  on  it,  and  was 
unaware  of  any  danger  until  he  was  injured. 
Plaintiff  shows  that  d^endant  took  no  precau- 
tions to  insure  his  safety,  that  it  intrusted  the 
work  of  bolting  on  the  casting  to  Finck,  al- 
though it  well  knew  that  he  was  an  unskilled 
and  incompetent  workman,  that  it  gave  him  no 
instructions  with  regard  to  the  safety  of  the 
plaintiff  who  was  working  bdow  him ;  and  that 
it  gave  the  plaintiff  no  warning  as  to  the  dan- 
ger to  which  he  was  exposed  as  aforesaid  by 
the  orders  of  defendant.  Plaintiff  alleges  that 
it  was  the  duty  of  defendant  to  provide  him  a 
reasonably  safe  place  in  which  to  work,  and 
that  the  duty  was  nonassignable,  and  that  the 
said  foreman,  having  authority  to  order  where, 
when,  and  by  whom  work  should  be  done,  rep- 
resented the  master,  and  was  under  the  duty 
of  providing  plaintiff  with  a  reasonably  safe 
place    in    which     to    work.    •    ♦    ♦    Plaintiff 


charges  that  the  defendant  was  negligent  in  the 
following  respects:  (1)  In  fsiling  to  provide  the 
plaintiff  with  a  reasonably  safe  place  In  which 
to  work;  (2)  in  rendering  plaintifTs  place  ot 
work  unsafe  by  ordering  the  work  hereinbefore 
described  to  be  done  over  the  head  of  the  plain- 
tiff, without  giving  him  any  warning  in  respect 
thereto,  and  in  sending  to  do  said  overhead  work 
an  unskilled  and  incompetent  workman,  with- 
out  taking  any  measures  to  insure  plaintiff's 
safety." 

[3, 4]  The  defendant  demurred  generally  to 
each  count  of  the  declaration,  and  specially 
because  the  averments  of  negligence  and  of 
the  superintendence  of  the  foreman  were 
mere  conclusions  of  the  pleader,  and  were  too 
general  and  indefinite;  because  Finck's  in- 
competency  and  defendant's  knowledge  there- 
of were  not  sufildently  alleged;  because  the 
injury  appeared  to  be  the  result  of  a  mere 
accidttit  or  else  of  the  ne^igenoe  of  a  fellow 
servant  of  the  plaintiff;  because  count  1  did 
not  point  out  what  part  or  parts  of  the  Ala- 
bama statute  the  pleader  claimed  to  be  appli- 
cable to  the  facts  of  the  case;  and  upon  oth- 
er grounds  which  were  merely  enlargements 
of  the  grounds  of  general  demurrer.  The 
demurrers  being  overruled  in  part  and  in 
part  sustained  and  the  suit  dismissed,  both 
parties  excepted. 

It  is  not  deemed  necessary  to  elaborate 
the  rulings  stated  in  the  hea^otes. 

Judgment  reversed  on  the  main  bill  of  ex- 
ceptions, and  affirmed  on  the  cross-bill. 

BLOODWOBTH,  J.,  concura. 
BB07LES,  a  J.,  disqualified. 


(24  Ga.  App.  652) 

WING  ▼.  FLOUBNOY  A  EEBNAQHAN. 

(No.  10813.) 

(Ck)urt  of  Appeals  of  Georgia,  Division  No.  1. 

Jan.  6,  1920.) 

(Byllabui  hy  the  Court.) 

Master  and  bebvant  €=»30(1)— Masteb  mat 
disohabqk  sebvant  who  becomes  comfbti- 
tob  and  has  intebbbt  aqainst  his  dutt. 

When  an  employ^  who  has  been  employed 
for  a  definite  time  becomes  secretly  engaged 
in  a  business  which  necessarily  renders  him  a 
competitor  and  rival  of  his  employer,  he  has 
an  interest  against  his  duty,  and  may  be  sum- 
marily dismissed.  Sudi  a  dismissed  employd 
cannot  recover  from  his  employer  upon  an  al- 
legation that  the  employer  violated  the  terms 
of  employment  by  discharging  him  without 
cause  and  without  notice.  See  18  B.  O.  Lu  519, 
§31. 

(a)  Under  the  evidence  in  this  case  it  was 
not  error  for  the  court  to  direct  verdict  in 
favor  of  the  defendant  See  Haag  v.  Bogers, 
9  Ga.  App.  650,  72  S.  E.  46  (2);  Parker  v. 
FarUnger,  122  Ga.  815,  50  S.  E.  98  (2). 
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Error  from  Oitj  Court  of  Macon;  Da 
Pont  Gnofry*  Jndge. 

Action  by  A.  M.  Wing  against  Floumoy  & 
Eernaghan.  There  was  a  Judgment  for  de- 
fendants and  plalntifl  brings  error.    Aflarmed. 

Herring  &  Sparks,  of  Macon,  for  plaintiff 
in  error. 

Miller  &  Jones,  of  Macon,  for  defendants  in 
error. 

hVKB,  J.    Judgment  affirmed. 

BROYIJES,  0.  J^  and  BLOODWORTH,  J., 
ooncur. 


(24  Qa.  App.  657) 

DANIEL  ▼.  STATE.    (No.  10088.) 

<Conrt  of  Appeals  of  Georgia,  Division  No.  1. 
Dec.  0,  1919.    Rehearing  Denied  Jan.  6^ 

1920.) 

(SyUalmM  (y  the  Court.) 

1.  DeMTTBBXB  to   INDICnCSNTB. 

The  court  properly  overruled  the  demurrer 
to  the  indictment.  See,  in  this  connection, 
Blackmon  y.  State  (No.  10630)  100  S.  E.  730, 
this  term  decided. 

2.  Obiionai.  IiAW   ^5>1173(3)  ^  Failube  to 

IirSTBXrCT   ON    JTTBT'S   BIGHT  TO   BSOOMMEND 
LOWEB  PUNISHIfENT  HABICLESS. 

Conceding,  but  not  deciding,  that  the  court 
erred  in  refusing  to  charge  section  1062  of  the 
Penal  Code  of  1910,  and  in  tailing  to  instruct 
the  jury  that,  if  they  found  the  defendant  guilty 
of  burglary,  they  had  a  right  to  recommend  that 
he  be  punished  as  for  a  misdemeanor,  this  error 
was  evidently  harmless,  since  the  jury  in  their 
verdict  (under  the  Indeterminate  Sentence  Act 
approved  August  18,  1919  [Ga.  Laws  1919,  p. 
3871)  fixed  the  minimum  punishment  of  the  de- 
fendant at  ten  years  in  the  penitentiary  when 
they  could  have  fixed  it  at  one  year  only.  This 
verdict  clearly  shows  that,  even  if  the  request- 
ed charge  had  been  given,  the  jury  would  not 
have  recommended  a  misdemeanor  punishment 
for  the  defendant. 

8.  Gbiuinai<  iaw  #=»1178— Gbound  of  mo- 
tion FOB  NEW  TBXAL  NOT  ABOUED  10  ABAN- 
DONED. 

The  other  special  grounds  of  the  motion  for 
a  new  trial  are  not  argued  in  the  brief  of  coun- 
sel for  the  plaintiff  in  error,  and  are  treated  as 
abandoned. 

4.  Denzai,  of  new  tblal. 

The  verdict  amply  authorized,  if  it  did  not 
demand,  the  defendant's  conviction  of  the  ofEense 
charged,  and  the  court  did  not  err  in  denying  a 
new  trial. 

Error  from  Superior  Court,  Cobb  County; 
N.  A.  Morris,  Judge. 

Jake  Daniel  was  convicted  of  an  offense, 
his  motion  for  new  trial  denied,  and  he 
brings  error.    Afiirmed. 


CL  M.  Dobbs,  Abbott  &  Wallace,  and  Clay  & 
Giles,  all  of  Marietta,  for  plaintiUt  in  error. 

Jna  T.  Dors^,  S6L  Gen«,  of  Marietta,  and 
Wm.  Butt,  of  Blue  Bidge,  for  the  State. 

BBOYLBS,  C.  J.  Judgm^t  affirmed. 

LUKB  and  BLOODWOBTH.  J  J.,  concur. 


(24  Ga.  App.  653) 
McDUFFIB  ▼.  STATE.    (No.  10989.) 

(Court  of  Appeals  of  Ckorgia,  Division  No.  1. 

Jan.  6,  1920.) 

(SyUahw  Itw  the  Court.) 

Trial  ^=s»210(1)— In  chaboino  statxttb  ab  to 
wbioht  of  byidenox  jubt  bhouu)  be  Xlf- 
8tbucted  to  c0n8ideb  cbbdibilitt  of  wit- 

itbsses. 

Where  section  6751  of  the  Civil  0>de  of 
1910,  as  to  the  relative  weight  of  positive  and 
negative  testimony,  is  applicable.  It  is  error 
for  the  court  to  give  that  section  in  charge  to 
the  jury  without  further  instructing  them,  in 
the  same  connection,  that  in  weighing  such  tes- 
timony they  should  take  into  consideration  the 
credibility  of  the  witnesses.  See  Georgia  By. 
&  Power  CJo.  v.  Pounds,  20  Qtu  App.  201,  92 
S.  B.  1026,  and  cases  dted.  Under  this  ruling 
and  the  facts  of  the  case,  a  new  trial  is  re- 
Quired. 

Brror  from  C}ity  (3ourt  of  McBae;    W.  B. 

Smith,  Judge. 

Proceedings  between  Cleve  McDuffle  and 
the  State.  A  decision  adverse  to  McDoffie 
was  roideredt  and  he  brings  error.  Be- 
versed. 

W.  S.  Mann,  of  McBae,    for  plaintiff  fa 

error. 

LUKE,  J.    Judgment  reversed* 

BBOYLES,  a  J^  and  BLGODWOBTH.  J., 

concur. 


(24  Oa.  App.  €76> 

KBNDBICK  V.  BATTLE  et  al.  (Na  10829.) 

(Court  of  Appeals  of  Georgia,  Divi^on  No.  I. 

Jan.  7,  1920.) 

(ByUahu9  hf  ihe  Court.) 

APFEAX  and  EBBOB  #=:9l284(4)-*AlTKB  xniXT- 
TrrUB  TBIAL  COUBT  CANNOT  BENDKB  JUDO- 
HKNT  FOB  ADDITIONAL  AMOUNT  AGAINST 
BUBETIES  ON   0UPEB8BDBAS  BOND. 

Where  a  remittitur  from  tliis  court  is  made 
the  judgment  of  the  lower  court,  the  latter 
court  cannot  render  another  judgment  against 
the  sureties  upon  a  supersedeas  bond  for  a  sum 
of  money  additional  to  the  amount  of  the 
original  judgment.     In  this  case  the  court  did 
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not  err  in  sustaining,  npon  the  evidence  offer- 
ed, the  affidavit  of  illegality.  See  Oorbin  ▼. 
McCrary,  23  6a.  App.  780,  06  8.  B.  445. 
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Error  from  Soperior  Oburt,  Taliaferro 
CJounty;  B.  F.  Walker,  Jodge.- 

Proceedings  between  Jiiary  Kendrick  and 
B.  L.  Battle  and  others.  A  decision  adverse 
to  Kendrick  was  rendered,  and  she  brings 
error.    Affirmed. 

J.  A.  MitcheU  and  A.  G.  Gcdndce^  botb  of 
Crawfordville,  for  plaintiff  in  error. 

Hawes  Clond,  of  Orawfordvllle^  for  de- 
fendants in  error. 

LUKE,  J.    Judgment  affirmed. 

BROYLES,  a  J.,  and  BLOODWOBTH,  J^ 
concur. 


<24  Ga.  App.  6OT) 

NEWBEBBY  v.  H.  D.  TERRELL  LAND  GO. 

(No.  10667.) 

(Gourt  of  Appeals  of  Georgia,  Division  No.  1. 

Jan.  7,  1920.) 

(ByOabui  Iff  the  Court.) 
Plbadirg  ^s»204(2)  —  DEiroBBXR  to  WHOia 

BILL  PBOPBBLT  OVKBHULBD  IF  PAST  flfUBIAIH- 


"A  demurrer  going  to  the  whole  Mil  should 
be  overruled,  if  any  part  thereof  be  sustain- 
able."*  Hudson  v.  Hudson,  119  Ga.  637,  46  8. 
E.  874.  Under  the  above  ruling  the  court  erred 
in  sustaining  the  general  demurrer  to  the  pe- 
tition and  dismissing  the  same. 

Luke,  J.,  dissenting. 

Error  from  City  Gonrt  of  Amerlcus;  W. 
M.  Harper,  Judge. 

Action  by  M.  li.  Newberry  against  the  H. 
D.  Terrell  Land  Oompany.  Judgment  for 
defendant  on  demurrer,  and  plaintiff  brings 
error.   Reversed. 

W.  T.  Lane,  of  Amerlcus,  for  plaintiff  in 
error. 

EX  r.  Strozier,  of  Gordele,  and  Shipp  & 
Sheppard,  of  Amerlcus,  for  defoidant  in  er- 
ror. 

BLOODWORTH,  J.    Judgment  reversed. 

BROYLBS,  C.  J.,  concurs. 

LUEkE,  J.  (dissenting).  I  do  not  question 
that  part  of  the  ruling  of  the  court  in  this 
case  to  the  effect  that  "a  demurrer  going  to 
the  whole  bill  should  be  overruled  if  any 
part  thereof  be  sustainable."  In  my  opinion, 
however,  in  this  case  there  is  no  part  or 
paragraph  of  the  petition  which  sets  forth 
a  cause  of  action.  Having  this  view,  I  do  not 
think  that  it  was  error  for  the  court  to  bus* 
tain  the  demurrer  and  dismiss  the  plaintiff's 
suit. 


(24  Oa.  App.  664) 

ROBERTS  et  al.  v.  QBX>RGIA  RX.  A  POWBR 

CO.    (No.  10535.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1 . 

Jan.  7, 1020.) 

(ByUdbua  5y  tk0  Court.) 
1.  NxnBANCB  ^=>42,  53  —  Right  of  aotion 

AGAINST   ALIENBB   OF  DAM  OONtfATrUTlWQ   A 
irUISANCE;    NXCE88ITT  OF  NOTIOE  TO  ABATE. 

On  June  26,  1917,  L  M.  Roberts  and  J.  P. 
Brooke  brought  suit  ogoinat  the  Georgia  Rail- 
way &  Power  Company,  to  recover  $153,950, 
alleging  that  certain  land  owned  by  them  in 
0>bb  county,  Ga.,  known  as  the  Laurel  Hill 
Manufacturing  Company,  had  been  damaged  by 
the  construction  of  a  dam,  Imown  as  the  Bull 
Sluice  dam,  across  the  Quittahoochee  river, 
in  the  year  1902;  that  this  dam  was  about 
three  miles  below  the  properties  of  the  peti- 
tioners, and  tluit  the  construction  of  the  dam 
created  a  large  reservoir  which  extends  up  to, 
alongside  of,  above,  and  beyond,  the  proper- 
ties of  petitioners;  that  this  dam  was  used  in 
connection  with  the  defendant's  power  house 
and  machinery  in  generating  electricity;  that 
this  dam  and  reservoir  was  a  nuisance,  and  had 
been  a  nuisance  since  the  time  of  its  construc- 
tion, and  that  this  nuisance  had  been  main- 
tained by  the  defendant,  the  Georgia  Railway 
&  Power  Company  since  on  or  about  tiie  6th 
day  of  Mardi,  1912  (at  which  time  said  power 
company  acquired  titie  thereto),  and  was  main- 
tained by  the  defendant  as  a  permanent  nuis- 
ance; that  on  account  of  the  ponding  of  said 
water  and  its  back  flow  and  the  deposit  of 
sand  and  mud  and  other  substances  in  the  bed 
of  said  river,  "there  now  emanates  therefrom 
foul  odors  and  obnoxious  stendies,  causing 
miasma  and  malaria,  which  has  caused  and 
rendered  petitioners'  property  along  the  banks 
of  said  river  to  become  unfit  for  residential 
purposes."  It  was  also  alleged  that  on  June 
8,  1917,  petitioners  gave  notice,  as  required  by 
law,  to  the  defendant,  the  present  owner  and 
successor  in  titie  and  alienee  of  the  land  upon 
wUch  waa  located  said  dam  and  reservoir,  to 
abate  said  nuisance,  but  said  defendant  failed 
and  refused  to  do  so,  and  suit  was  filed  to 
recover  the  amount  of  damage  already  set  out. 
The  evidence  shows  that  in  the  year  1902  the 
Atianta  Water  &  Electric  CSompany,  a  corpora- 
tion chartered  under  and  by  virtue  of  the  laws 
of  the  state  of  Georgia,  constructed  what  is 
Icnown  as  the  Bull  Sluice  dam,  that  the  said 
dam  and  plant  was  for  the  purpose  of  generat- 
ing electricity  by  water  to  be  used  for  the 
purpose  of  lighting  towns  and  dties  and  sup- 
plying motive  power  to  railroads  and  street 
car  lines,  and  supplying  power  to  the  public  for 
the  operation  of  plants  and  for  general  lighting 
purposes.  The  evidence  further  sliowed  that 
at  tiie  time  of  the  construction  of  said  dam  in 
the  year  ^S02  tiie  property  now  owned  by  the 
plaintiffs  and  for  the  dieimage  of  which  the  suit 
at  bar  was  instituted  was  owned  by  the  Laurel 
Iffill  Manufacturing  Company;  that  this  com- 
pany went  into  bankruptcy,  and  on  August  6, 
1911,  the  trustee  in  bankruptcy  deeded  the  said 
property  to  J.  P.  Brooke,  I.  M.  Roberts,  and 
George  W.  Wing  for  |31,600,  and  that  on  June 
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11,  1017,  Goorge  W.  Wing  deeded  his  one-third 
interest  in  said  property  to  I.  M.  Roberts  and 
J.  T.  Brooke  for  $8,000;  that  the  Bull  Sloice 
dam,  reservoir,  and  plant  were  owned  and 
operated  by  the  Atlanta  Water  &  Electric  Com- 
pany until  March  8,  1012,  when  the  said  com- 
pany deeded  said  property  to  the  Georgia  Bail- 
way  &  Power  Company;  that  Hnoe  the  said 
Bull  Sluice  property  toas  acquired  hy  the  Geor- 
gia Railtocty  d  Power  Company  no  change  had 
been  made  in  the  dam  or  the  conatruction  of 
said  plant  hy  said  company,  but  the  same  was 
used  by  it  for  the  generating  of  electricity  by 
water  for  the  same  purpose  as  it  was  used  by 
its  predecessor  in  title.  There  is  no  evidence 
that  the  dam  was  improperly  constructed, 
improperly  operated,  or  improperly  maintained. 
There  is  no  negligence  of  any  kind  claimed 
either  as  to  the  Atlanta  Water  &  Electric 
Company  or  against  the  Georgia  Bailway  & 
Power  Company  with  reference  to  construc- 
tion, maintenance, .  or  operation.  There  is  no 
evidence  to  support  the  allegations  in  the  peti- 
tion that  *'foul  odors  and  obnoxious  stenches, 
causing  miasma  and  malaria,"  were  produced 
by  the  dam  and  reservoir.  While  the  evidence 
shows  that  the  property  now  owned  by  plain- 
tiffs has  suffered  great  damage  from  the  build- 
ing of  the  Bull  Sluice  dam,  yet  there  is  no  evi- 
dence of  any  act  of  negligence  of  the  defendant, 
or  of  any  damage  to  the  property  of  plaintiffs 
subsequent  to  the  notice  to  abate,  which  de- 
fendant admits  was  given  on  June  8,  1017.  At 
the  conclusion  of  the  evidence  for  tiie  plaintiffs 
a  nonsuit  was  granted,  and  the  plaintiffs  ex- 
cepted. Heldf  the  court  did  not  err  in  order- 
ing the  nonsuit  and  dismissing  the  case.  Tlie 
evidence  shows  that  no  change  in  the  dam  or 
construction  thereof  was  made  by  the  Geor- 
gia Bailway  &  Power  Company  after  they  ac- 
quired the  same.  In  Middlebrooks  v.  Mayne, 
06  Ga.  460,  23  S.  E.  308  (2),  the  Supreme 
Court  said:  "While  one  who  erects  and  main- 
tains a  nuisance  under  circumstances  render- 
ing him  liable  in  damages  to  another  whose 
property  is  thereby  injured  may  be  sued  with- 
out notice  to  abate  the  nuisance,  an  alienee  of 
the  person  .erecting  sucl)  nuisance  must  have 
such  notice,  and  refuse  to  comply  with  it,  be- 
fore  hecoming  liable  for  simply  maintaining  the 
nuisance  as  it  existed  when  he  purchased  the 
property  on  which  it  was  located,  [Italics 
ours.]  Such  notice,  however,  would  not  be  es- 
sential to  the  maintenance  of  an  action  against 
the  alienee  for  injuries  occasioned  by  changes 
made  by  himself  in  the  character  or  structure 
of  the  nuisance."  See,  also,  Civ.  Code  1010, 
i  4458;  Bonner  v.  Welbom,  7  Ga.  207(7), 
314.  816,  827,  380,  347;  Felker  v.  Calhoun, 
64  Ga.  514;  Central  Bailroad  v.  English,  73 
Ga.  366;  Western  &  Atlantic  B.  Co.  v.  Cox, 
03  Ga.  561,  563,  20  S.  E.  68;  Southern  Bail- 
way  Co.  V.  Cook,  106  Ga.  450  (4),  453  (4),  82 
S.  E.  585;  Central  of  Ga.  Bxillway  Co.  v. 
Americus  Construction  Co.,  133  Ga.  303,  65 
S.  E.  855(3) ;  Blackstock  v.  Southern  By.  Ck>^ 
120  Ga.  416,  47  S.  E.  002. 

Error  from  Superior  Court,  Cobb  County; 
N.  A.  Morris,  Judge. 

Action  by  L  M.  Boberts  and  others  against 
the   Creorgia   Bailway   &   Power    Company. 


Judgment  of  nonsuit,  4^«™i««<"g  the  caser 
and  plaintiffs  bring  error.    Ajfirmed. 

B.  B.  Bnssell,  of  Atlanta,  and  Fred  Morris 
and  Campbell  Wallace,  both  of  Marietta*  for 
plaintiffs  in  error. 

Colquitt  &  Conyers,  of  Atlanta,  for  de- 
fendant in  error. 

BLOODWOBTH,  J.    Judgment  affirmed. 

BBOYLES,  C.  J.,  and  LUKE,  J.,  ooncur. 


(24  Ga.  App.  651> 

PICKETT  V.  BBOOEE.     (No.  10704.) 

(Ck>urt  of  Appeals  of  Georgia,  Division  No.  1. 

Jan.  6,  1020.) 

(ByUahus  by  the  Court.) 

1.  Pbincipal  and  subett  ^s»07,  106(4)— Ex- 
tension OF  NOTE  ON  PAT1£ENT  OF  T7SUBIOU8 

INTEBEST  DISGHABOINO  BITBETT. 

Any  act  of  the  creditor  which  injures  the 
surety  or  increases  his  risk,  or  exposes  him  to 
greater  liability,  will  discharge  hini.  Under 
the  evidence  in  this  case,  the  jury  were  au- 
thorized to  find,  and  did  find,  that  the  creditor 
had,  for  a  consideration,  extended  the  time 
of  payment  of  the  note  signed  by  the  surety 
and  in  addition  thereto  had  calculated  and  un- 
dertook to  and  did  collect  usurious  interest 
from  the  principal,  and  by  reason  of  such  pay- 
ment did  indulge  the  principal  debtor  and  ex- 
tend the  payment  of  the  note,  all  of  which  was, 
according  to  the  evidence,  without  the  knowl- 
edge or  consent  of  the  surety.  See  Civ.  Code 
1010,  §  8544;   Camp  v.  Howell,  37  Ga.  312(2). 

2.  Deniai.  of  new  tbial. 

The  charge  of  the  court,  when  read  in  its 
entirety,  was  full  and  fair  and  not  subject  to 
the  criticisms  urged  against  it.  The  verdict  of 
the  jury  being  supported  by  the  evidence  and 
the  same  having  the  approval  of  the  trial  judge, 
it  was  not  error,  for  any  reason  assigned,  to 
overrule  the  motion  for  a  new  triaL 


Error  from  Superior  Court,  Biilton  County; 
N.  A.  Morris,  Judge. 

Proceedings  between  Mrs.  O.  Pic&ett  and  J. 
P.  Brooke.  A  judgment  adverse  to  Picket 
was  rendered,  and  she  brings  error.  Af- 
firmed. 

G.  B.  Walker,  of  Alpharetta,  and  B.  W. 
Coleman,  of  Canton,  for  plaintiff  in  error. 

J.  P.  Brooke,  of  Alpharetta,  and  Geo.  F. 
Gober  and  B.  B.  Bussell,  both  of  Atlanta,  for 
defendant  in  error. 

LUKE,  J.    Judgment  afiElrmed* 

BBOYLES,  a  J.,  and  BLOODWOBTH,  J., 
concur. 
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<3&-)  ADAMS  y.  WALKER 

(101  8.B.> 
<24  Ga.  App.  Ml) 

AYASH   ▼•   6B0RQIA    SHOW   GASE    CX). 

(No.  1M08.) 


(Court  of  Appeal?  of  Georgria,  Division  No.  1. 

Jan.  7.  1920.) 

(Syllabus  l>v  the  Court.) 

1.  Trial  ^=»48--Oontract  held  admissibub 
undeb  gaunonaby  instbugtions. 

This  is  the  second  appearance  of  this  case 
in  this  court,  and  error  is  assigned  again  upon 
the  admission  in  evidence  of  the  contract  refer- 
red to  in  the  former  decision.  17  Ga.  App.  467, 
87  S.  E.  689.  Upon  the  trial  now  under  review, 
however,  the  court,  in  charging  the  Jury  as  to 
the  contract,  limited  its  use  by  them  as  fol- 
lows: "With  reference  to  the  contract,  and 
plans  and  specifications,  including  also  the  sup- 
plemental contract  of  May  28,  1913,  whidi  you 
will  find  in  evidence  before  you,  I  charge  you 
that  the  only  purpose  for  which  you  would  be 
authorized  to  consider  tiie  contracts  and  the 
plans  and  specifications  is  with  reference  to  de- 
tiermining  where  the  title  to  the  property  is." 
There  is  no  merit,  therefore,  in  the  assignment 
of  error  complaining  of  the  introduction  of  the 
contract  in  evidence.  The  charge  of  the  court 
is  not  subject  to  the  criticisms  urged,  nor  did 
the  court  err  in  the  admission  of  testimony. 

2.  Tbovbb  and  convebsion  ^=968— Ybbdigt 
fob  stated  8t7m  as  fbinoipai.  and  intebxst 
ebboneous  as  unobbtain. 

This  case  being  an  action  of  trover,  and  the 
jury  having  found  in  favor  of  the  plaintiff  a 
verdict  for  a  stated  sum  as  principal  and  in- 
terest thereon,  the  verdict  is  too  uncertain  to  be 
upheld.  There  should  have  been  a  verdict  for 
a  lump  sum.  Consequently  the  verdict  as  writ- 
ten cannot  stand ;  and  it  is  adjudged  that  the 
verdict  and  judgment  be  set  aside  and  a  new 
trial  be  granted,  unless  within  20  days  after 
the  remittitur  from  this  court  shall  be  made  the 
judgment  of  the  court  below  the  plaintiff  shall 
write  off  from  the  verdict  and  judgment  the 
amount  allowed  as  interest.  Should  the  plain- 
tiff write  off  the  interest,  the  judgment  is  aiffirm- 
ed.  See  Drury  v.  Holmes,  145  Ga.  658,  89  S. 
B.  487. 

Error  from  CJity  Ck)nrt  of  Americas;  W. 
M.  Harper,  Judge. 

Action  by  the  Georgia  Show  Case  Company 
against  W.  A.  Ayash.  Judgment  for  plain- 
tiff, and  defendant  brings  error.  Reversed, 
with  direction. 

Ellis,  Webb  &  Elll8»  of  Americas,  for  plain- 
tiff in  error. 

Shipp  &  Sheppard,  of  Americas,  for  defen- 
dant in  error. 

LUKE,  J.  Judgment  reversed,  with  direc- 
tion. 

BROYLES,  O.  Jn  and  BLOODWORTH,  J., 
-concur. 
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(24  Oa.  App.  664) 

CONNER  V.  STATE.    (No.  11020.) 


(Court  of  Appeals  of  C^rgia,  Division  No.  !» 

Jan.  6,  1920.) 

(ByllabuB  Inf  t^  Oouri.) 

Cbdonal  law  4s»1100^Appbovbd  tbbdiov 
ON  comruonNo  kvidbnob  wili*  not  bs  dis- 

TUSBKD. 

While  the  evidence  in  this  case  was  conflict- 
ing upon  the  material  issues,  and  would  have 
authorized  the  defendant's  acquittal,  it  also  au- 
thorized his  conviction;  and,  the  finding  of  the 
jury  having  been  approved  by  the  trial  judge, 
this  court  is  without  authority  to  interfere.  For 
a  case  similar  in  .several  material  respects* 
see  Gamer  v.  State,  100  Ga.  257,  28  S.  B.  24. 

BSrror  from  City  Coart  of  Thomasville;  W. 
H.  Hammond,  Jadge. 

W.  T.  Conner  was  oonvicted  of  an  ofPensSb 
and  he  brings  error.    Affirmed. 

Eldon  L.  Joiner,  of  Thomasville,  for  plain- 
tiff in  error. 

H.  J.  Madntyre^  SoU  of  Thomasville^  for 
the  State. 

BROYLES,  O.  J.    Judgment  affirmed. 

LUKE  and  BLOODWORTH,  JJ^  concor. 


(24  Ga.  App.  646) 
ADAMS  ▼.  WALKER.     (No.   10575.) 

(Court  of  Appeals  of  Georgia,  Division  No.  !• 

Jan.  6^  1820.) 

(ByUahuB  ly  the  Ocmrt) 
Sales  ^=9469— Pabtibs  to  contbact  fob  salb 

OF  ICUUe  CONSTBUBD  TO  HAVB  OTHBBWISI 
AGBEBD  PBBVBNTINO  ABATKMEITT  OF  PBICS 
FOB  DEATH  OF  ICUIiB. 

It  was  error  tot  the  court  to  direct  a  verdict 
for  the  defendant 

Error  from  City  Coart  of  Tifton;  Jas.  H. 
Prioe,  Judge. 

Action  by  S.  N.  Adams  against  Tint  Walk- 
er. Directed  verdict  for  defendant,  and 
plaintiff  brings  error.    Reversed. 

B\iIwood  &  Hargrett^'of  Tifton,  for  plaintiff 
in  error. 

R.  D.  Smith,  of  Tifton,  for  defendant  in 
error. 

LUKE,  J.  Adams  brought  suit  upon  a 
promissory  note  given  for  the  purchase  price 
of  a  mule,  tittle  to  which  was  retained  In 
Adams  until  the  payment  of  the  note.  Walk- 
er pleaded  that  he  was  sued  on  a  retention 
of  title  note;  that  after  the  execution  of 
said  note,  and  before  it  became  due,  and  while 
the  title  to  the  mole  for  which  the  note  was 
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given  was  in  tlie  plaintiff,  tbe  mule  died, 
without  fault  of  the  defendant;  and  that 
under  the  law  the  loss  occasioned  by  the 
death  of  the  mule  fell  upon  the  seller.  Upon 
hearing  the  evidence  the  court  directed  a> 
verdict  for  the  defendant,  to  which  the  plain- 
tiff excepted. 

This  brings  up  squarely  for  decision  the 
question  as  to  whether  it  was  "otherwise 
agreed"  in  the  contract,  and  involves  a  con- 
struction of  that  contract  The  cardinal 
rule  of  construction  is  to  ascertain  the  in- 
tention of  the  parties.  Civil  Code  of  1910, 
§  4266.  The  whole  contract  should  be  looked 
to  in  arriving  at  the  construction  of  any  part, 
and  words  generally  bear  their  usual  and 
«ommon  significaticm.*  Id.  $  4268  (2).  Section 
4123  states  the  law  invoked  in  this  case,  and 
is  as  follows: 

"Where  property  is  sold  and  delivered,  bat 
title  is  not  to  pass  until  payment  in  full  of  the 
purchase  money,  and  the  property  is  lost,  dam- 
aged, or  destroyed  without  tiie  vendee's  f^nlt, 
he  is  entitled  to  a  rescission  of  the  contract  or 
to  an  abatement  in  the  price,  unless  it  is  other- 
wise agreed  in  the  contract  of  sale." 

That  portion  of  the  contract  material  in 
this  case,  and  which  will,  for  convenience, 
be  hereinafter  referred  to  as  "the  contract," 
is  as  follows: 

"It  is  fully  understood  and  agreed  between  the 
parties  hereto  that  said  S.  N.  Adams  makes  no 
warranty,  either  express  or  implied,  as  to  the 
soundness,  health,  or  habits  of  said  property,  but 
the  maker  thereof  assumes  all  risk  in  reference 
thereto,  and  shall  not  be  entitled  to  an  abate- 
ment of  the  amount  of  this  note  for  toy  reason 
whatsoever." 

The  first  portion  of  the  contract,  stating, 
"It  is  fully  understood  and  agreed  between 
the  parties  hereto  that  said  S.  N.  Adams 
makes  no  warranty,  either  express  or  im- 
plied, as  to  the  soundness,  health  or  habits 
of  said  property,"  undoubtedly  is  the  mere 
negation  of  a  warranty,  referring,  since  noth- 
ing to  the  contrary  appears,  to  the  condition 
of  the  mule  at  the  time  of  the  sale.  Whig- 
ham  V.  Hall,  8  Ga.  App.  509,  70  S.  B.  23  (1) ; 
80  Am.  &  Eng.  Bnc.  Law,  174.  The  next 
part  of  the  contract,  separated  from  the  fore- 
going clause  only  by  a  comma,  is,  "but  the 
maker  hereof  assumes  all  risk  in  reference 
thereto."  It  is  hardly  reasonable  to  suppose 
that  it  was  the  intention  of  the  parties  that 
the  word  "thereto"  in  the  foregoing  clause 
should  refer  merely  to  the  word  "property," 
and  that  the  meaning  is  that  the  buyer  as- 
sumed all  risk  in  regard  to  the  "property" 
and  would  be  responsible  for  its  loss,  damage, 
or  destruction  without  the  vendee's  fault 
while  in  his  possession.  The  outstanding 
thought  in  the  first  clause  is  the  negation  df 
warranty  as  to  the  soundness,  health,  and 
habits  of  the  mule,  and  It  seems  more  reason- 
able to  believe  that  the  next  clause  is  merely 
an  amplification  of  the  first,  whereby  the 


matter  of  warranty  Is  more  fully  set  outr 
the  parties  saying,  in  effect: 

"l%e  seller  does  not  warrant  the  soundnesir 
health,  or  habits  of  the  mule,  and  the  buyer 
assumes  the  risk  as  to  those  things." 

The  next  clause  is,  "and  shall  not  be  en- 
titled to  an  abatement  of  the  amount  of  this 
note  for  any  reason  whatsoever."  Con- 
sidering this  clause  In  connection  with 
the  context,  why  was  it  inserted?  What 
meaning  was  it  intended  to  convey?  Does 
it  relate  to  the  subject  of  warranty,  the  con- 
dition of  th^  mule  at  the  time  of  the  sale, 
or  is  it  intended  to  bring  the  parties  within 
the  exception  of  the  statute,  and  to  cause  the 
loss  of  the  mule  to  fall  upon  the  vendee  in- 
stead of  the  seller? 

The  subject  of  warranties  Is  not  entirely 
covered  by  the  preceding  part  of  the  contract, 
and,  as  the  outstanding  thought  of  that  part 
of  the  contract  is  the  subject  of  warranty, 
it  might  be  reasoned  with  considerable  plaus- 
ibility that  the  parties,  after  stating  that  the 
seller  would  not  warrant  the  mules  in  certain 
particulars,  should  then  negative  aU  other 
warranties  by  stating  in  substance  that  the 
seller  refused  to  make  any  warranties  what- 
soever as  to  the  mule's  condition  at  the  time 
of  the  sale.  Let  us  then  examine  carefully 
the  first  part  of  the  contract 

When  Adams  stated  that  he  made  ''no  war- 
ranty, either  express  or  implied,"  he  might 
have  gone  no  further  and  been  absolutely 
protected  as  to  the  condition  of  the  mule  at 
the  time  of  the  sale.  However,  he  does  go 
further,  and  particularly  designates  exactly 
those  things  he  refuses  to  warrant,  omitting 
other  warranties  from  wMdi  he  would  have 
been  released  by  his  prior  refusal  to  make 
any  warranty  whatsoever.  Asstuning,  for 
the  sake  of  the  argument,  that  the  parties 
did  not  know  the  legal  effect  of  the  clause, 
"makes  no  warranty,  either  express  or  im- 
plied," is  it  not  more  reasonable  to  suppose 
that  the  subject  of  warranty  would  have 
been  exhausted  tn  the  clause  detailing  the 
exact  warranties  which  were  refused,  than 
that  the  parties  should  have  attempted  to  set 
out  the  things  not  warranted,  that  they  failed 
to  set  out  all  those  intended,  and  that  tb» 
clause  under  consideration,  "and  shall  not 
be  entitled  to  an  abatement  of  the  amount 
of  the  note  for  any  reason  whatsoever.**  was 
inserted  to  exclude  all  other  warranties  not 
specified  in  the  **itemized  statement**  of  war- 
ranties? In  short,  we  think  an  analysis  of 
the  entire  contract  shows  that  the  parties 
covered  the  subject  of  warranty  as  fully  as 
they  intended  when  they  categorically  set 
out  those  things  that  were  not  to  be  war- 
ranted, and  that  this  last  clause  of  the  con- 
tract, employed  as  it  is  in  a  retention  of  title 
note,  using  words  identical  In  meaning  with 
those  words  employed  in  the  latter  part  of 
Code,  §  4123   (that  section  employing  the 
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words  ''abatement  in  the  price,"  and  the  con* 
tract  the  words,  "an  abatement  in  the  amonnt 
of  this  note"),  was  intended  to  make  the  loss 
of  the  animal  ftiU  upon  the  buyer  rather  tlian 
upon  the  title  holder,  where  the  loss  would 
ordinarily  flalL 

The  adjudicated  cases  give  but  little  as- 
sistance  in  ascertaining  the  meaning  of  the 
contract  under  consideration.  The  -decision 
in  the  case  of  Avery  y.  Middlebrooks,  142  Ga. 
830,  83  S.  E.  944,  construes  a  retention  of 
title  contract  wherein  the  buyers  "guaranteed 
the  sellers  against  any  damage  to  the  ma- 
chinery by  flre  while  in  their  possession,  and 
that  they  would  keep  the  machinery  insured 
for  at  least  one-half  of  the  purchase  money 
for  the  benefit  of  the  sellers,"  the  court  hold- 
ing that — 

"This  constituted  such  a  contract  within 
the  meaning  of  the  CIyII  Code  (1910)  §  4123,  as 
made  the  loss  fall  on  the  buyers,  if  the  machin- 
ery was  destroyed  by  fire.' 


tff 


It  was  self-eyident  in  that  case  that  the 
parties  had  no  reference  to  the  condition  of 
the  madiinery  at  the  time  of  sale,  and  that 
they  intended  to  coyer  the  contingency  of  a 
loss  after  the  sale  and  while  the  property 
was  in  possession  of  the  vendees,  and  that 
the  loss  covered  was  a  loss  by  flre.  In  the 
case  of  McKinney  v.  Battle,  13  Ga.  App.  255, 
79  S.  E.  92,  the  retention  of  title  note,  after 
reciting  that  the  mare  "is  bought  after  a  full 
inspecti(m  and  without  warranty,  ^ther  ex- 
press or  implied,"  states  that— 

''It  is  expressly  understood  that  Battle  Broth- 
ers do  not  insure  the  health,  life,  soundness,  or 
work  of  said  mare,  *  •  •  but  in  case  of  loss 
or  damage  to  said  property,  same  shall  be  the 
loss  of  the  buyers." 

It  was  not  even  questioned  there  that  the 
parties  intended  that  the  loss  should  fall  on 
the  seller,  but  the  sole  question  discussed 
was  whether  the  words  '^loss  or  damage" 
covered  the  loss  of  the  mare  by  "death."  The 
court  appeared  to  think  it  necessary  to  infer 
that  the  word  "loss"  related  back  to  the  word 
"life"  in  the  previous  clause,  and  held  that 
loss  of  life  is  nothing  more  nor  less  than 
death,"  and  that  consequently  the  loss  by 
death  fell  upon  the  buyers.  It  may  be  noted 
that  the  subject  of  warranty  had  been  com- 
pletely covered,  and  that  when  it  was  stated 
that  the  sellers  "did  not  insure"  the  heiQth, 
life,  or  soundness,  or  work  of  said  mare,  the 
parties  undoubteiUy  had  reference  to  the  loss 
of  the  mule  by  some  cause  arising  after  the 
sale.  We  are  of  the  opinion  that  the  words 
"loss  or  damage"  were  broad  enough  to  cover 
loss  or  damage  of  the  mule  from  any  cause, 
including  death,  and  that  it  was  really  not 
necessary  to  construe  the  word  "loss"  as  re- 
ferring to  any  particular  word  previously 
used. 


In  other  words,  the  cardinal  rule  of  con- 
struction of  contracts  being  the  ascertain- 
ment of  the  intention  of  the  parties  at  the 
time  of  contracting,  we  think  that,  in  a  re- 
tention of  title  contract  such  as  the  one  we 
are  considering,  the  contracting  parties  may* 
if  they  so  desire,  particularize  the  loss  the 
buyer  is  to  suffer,  as  was  done  in  142  Ga., 
supra,  or  they  may,  without  specifying  any 
particular  liability  assumed  by  the  buyer, 
use  such  general  and  comprehensive  expres- 
sions as  will  cause  all  loss  to  fall  upon  the 
seller.  It  appears  to  the  court  that  the  ex- 
pression, "and  [the  maker]  shall  not  be  en- 
titled to  an  abatement  of  the  amount  of  the 
note  for  any  reason  whatsoever,"  was  in- 
tended to  cover,  and  did  cover,  the  loss  of  the 
mule  by  death  before  the  purchase  money 
was  paid  and  while  it  was  in  possession  of 
the  buyer.  It  follows  that  the  court's  refusal 
to  sustain  the  demurrer  to  the  plea  in  this 
case  was  error.  Everything  occurring  there- 
after was  nugatory,  and  it  was  error  to  direct 
a  verdict  for  the  defendant 

Judgment  reversed. 
• 

BROTLBS,  a  J.,  and  BLOODWOBTH,  J, 
concur. 


(113  S.  C.  348) 

ALLEN  ▼.ORB.    (No.  10345.) 

(Supreme  Court  of  South  Carolina.    Jan.  26, 

1920.) 

L  LANDtOBh  AND  TKTfANT  ^S>331(3)— LAND- 
LOBD  MAT  BECOVKB  ONLY  AlCOtmT  kXPEN DBD 
IN  CULTIVATING  OBOPS. 

In  action  for  accounting  and  settlement 
brought  by  laborer  against  a  landlord,  an  in- 
struction that  the  landlord  should  be  creditei^ 
only  with  tixe  amount  he  had  expended  in  help> 
ing  to  plant,  cultivate,  and  gather  the  crops  on 
land  which  was  to  have  been  cultivated  by 
plaintiff  and  another,  held  proper. 

2.  CONTRAOTS  «=»176(1>— BrTKOT  OP  WMTTBN 
OONTBAOT  WITH   DISPXTTED  TEB1C8  FOB  JT7BT. 

Where  a  written  contract  was  not  produced 
at  the  trial  and  the  evidence  conflicted  as  to 
its  terms,  the  effect  of  the  contract  presented 
a  jury  question. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Anderson  County ;  S.  W.  G.  Shipp,  Judge. 

Action  by  C.  H.  Allen  against  J.  L.  Orr. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Affirmed. 

Bcmham  &  Allen,  of  Anderson,  for  ^ppel- 
lant 

A.  H.  Dagnall,  of  Anderson,  for  respond- 
ent 

WATTS,  J.  This  action  is  for  accounting 
and  settlement  between  landlord  and  laborer 
brought  by  laborer,  and  was  heard  at  March 


^B»For  other  oases  mo  same  toplo  and  KBT-NUICBBR  in  all  Koj-Numbored  Digoots  and  Indexoo 
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term  of  court,  1919|  for  Anderson  county,  be- 
fore Judge  Shlpp  and  a  Jury,  by  agreement 
of  counsel,  the  issues  submitted  to  the  Jur3r, 
counsel  agreeing  that  the  Jury  should  And  a 
verdict  in  the  following  form:  We  And  for 
the  plaintiff  so  many  dollars,  or  we  find  for 
the  defendant  so  many  dollars.  A  verdict 
was  rendered  for  the  plaintiff  for  $134.20. 

[1,2]  After  entry  of  Judgment  defendant 
appeals.  His  exceptions,  eight  In  number, 
present  two  questions  for  determination. 
First,  it  is  assigned  as  error  that  his  honor 
held  and  charged  the  Jury  that  the  appel- 
lant, Orr,  could  only  recover  the  amount  he 
had  expended  in  helping  to  plant,  cultivate, 
and  gather  the  crops  on  the  land,  which  was 
to  have  been  cultivated  by  Allen  and  Gunter. 

We  see  no  error  on  the  part  of  his  honor 
either  in  his  ruling  or  charge  to  the  Jury, 
and  these  exceptions  are  overruled.  Second 
question  made  is  that  it  was  error  for  the 
Judge  to  leave  it  to  the  Jury  to  determine 
from  the  contract  the  relation  of  the  parties. 
It  was  the  duty  and  province  of  the  Judge 
to  construe  the  contract  which  was  in  writ^ 
ing. 

This  exception  must  be  overruled.  The 
Judge  could  not  construe  the  contract  in  its 
absence  even  if  it  was  in  writing,  because 
there  was  a  conflict  of  evidence  as  to  what 
the  contract  was,  and,  that  being  so,  it  was 
properly  submitted  to  the  Jury. 

All  exceptions  are  overruled. 

Judgment  affirmed. 

GARY,  C.  J.,  and  HYDRICK.  FBASER, 
and  GAGE,  JJ.»  concur. 


<U3  a.  C.  470) 

MILITARY  ART  NOVBI/TY  CO.  v.  PAYON- 
SKY.    (No.  10358.) 

(Supreme  Court  of  South  Carolina.     Jan.  26, 

1920.) 

1.  Equitt  ^=:»44— Law  and  kqxtitt  havb 
concubbbnt  jttbisdiction  of  cases  abi8ino 
out  of  mistake. 

The  courts  of  law  and  equity  have  concm> 
rent  jurisdiction  of  cases  arising  out  of  fraud 
and  mistake,  and  the  test  whether  the  court 
in  the  exercise  of  its  common-law  powers  is  au- 
thorized to  entertain  jurisdiction  in  such  cases 
depends  upon  the  question  whether  it  can  admin- 
ister adequate  relief  in  a  particular  case. 

2.  RSFOBMATION  OF  INSTRUMENTS  ^=»80— LaW 
COUBT  HAD  JUBISDICTION  IN  CASE  ABISINQ 
OUT  OF  MISTAKE  AND  FRAUD. 

In  an  action  at  law  for  price  of  goods  al- 
leged to  have  been  purchased,  court  had  juris- 
diction and  could  administer  adequate  relief, 
where  defendant  admitted  ordering  the  goods 
but  asked  that  the  contract  be  reformed  in  that 
the  goods  were  not  to  be  delivered  until  ordered 
out  by  tiie  defendant  and  that  defendant  had 


the  rii^t  at  any  time  to  countermand  and  that 
the  omission  of  the  contract  to  so  state  was  due 
to  error  and  fraudulent  conduct  on  the  part 
of  plaintiffs  agent  and  the  mistake  of  defend- 
ant. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Qreenville  (bounty ;  T.  J.  Maulden,  Judge. 

Action  by  the  Military  Art  Nov^ty  Com- 
pany against  L  Fayonsky.  Judgment  for 
plaintiff,  and  defendant  appearls.   Affirmed. 

Cothran,  Dean  &  Cotliran,  of  Greenville, 
for  appellant 

Martin  &  Blythe^  of  Qreenville»  for  re- 
spondent. 

GARY,  C.  J.  TtiiB  Is  an  action  upon  an 
Recount  for  goods  sold  and  delivered  by  the 
I^aintifl  to  the  defendant,  amounting  to 
$454.76.  The  statement  of  the  account  at- 
tached to  the  complaint  shows  an  item  for 
$215.41,  dated  November  4,  1918;  another 
item,  dated  November  8,  1918,  for  $139.10; 
and  a  third  item,  dated  November  12,  1918, 
for  $100iS5.  The  defendant's  answer  is  as 
follows: 

''(1)  The  defendant  admits  that  on  or  aboat 
the  first  of  November,  1918^  he  gave  to  the 
plaintiff  three  separate  orders  for  goods,  amount- 
ing severally  to  $215.41,  $139.10,  and  $100.25^ 
with  the  distinct  understanding  and  agreement 
between  the  plaintiff  and  the  defendant  that  the 
goods  should  not  be  shipped  out  by  the  plaintiff 
until  the  defendant  gave  him  orders  to  do  so; 
that  on  or  about  November  4,  1918,  the  plain- 
tiff shi]H>ed  to  the  defendant  the  goods  covered 
by  the  first  order,  amounting  to  $215.41,  which 
the  defendant  received,  opened  up,  and  mingled 
with  his  stock,  and  for  which  he  mailed  to  the 
plaintiff  his  dieck  for  said  amount ;  that  he 
did  not  order  the  goods  covered  by  the  plaintiffs 
orders  Nos.  3673  and  3340^  but  without  direc- 
tion of  the  defendant  the  plaintiff  sent  the  same 
by  express  to  the  defendant;  that  as  soon  as  the 
goods  were  received  the  defendant  expressed 
them  back  to  the  plaintiff  and  countermanded 
his  order  therefor. 

"(2)  That  by  the  express  terms  of  agreement 
between  the  parties  the  orders  referred  to  were 
subject  to  countermand  by  the  defendant  and 
were  not  to  be  shipped  without  his  further  or- 
der ;  that,  if  the  written  orders  do  not  express 
these  conditions,  the  omissicm  was  due  to  the 
error  and  fraudulent  conduct  on  the  part  of  the 
plaintiff's  representative  and  the  mistake  of 
the  defendant;  he  therefore  prays  that  said 
orders  be  reformed  so  as  to  express  the  agree- 
ment between  the  parties. 

"(3)  That  the  defendant  is  and  has  at  aU 
times  been  ready  to  pay  the  plaintiff  for  tiie 
first  order  referred  to,  $215.41,  and  hereby  ten- 
ders same  to  the  plaintiff  and  consents  for  it  to 
take  judgment  against  him  for  said  amount  with 
costs  to  date." 

After  his  honor  the  presiding  Judge  had 
charged  the  Jury,  the  record  shows  that  tlie 
following  took  place,  between  him  and  one 
of  defendant's  attorneys: 
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"Mr.  Dean:  In  reponse  to  the  last  request 
handed  ap  by  liir.  Blythe,  my  associate  has  sub- 
mitted this  to  me  which  I  want  to  submit  to 
your  honor  as  a  request  to  charge: 

"  It  is  not  entirely  a  question  of  fraud.  If 
the  ctmtract  by  oversight,  error,  or  mistake, 
does  not  express  the  contract  that  was  made, 
the  defendant  is  entitled  to  a.  reformation.* 

"The  Court:  I  charge  you  that,  gentlemen,  if 
you  find  that  from  the  evidence  in  the  case. 
You  have  heard  counsel  read  the  request  to 
charge  as  a  proposition  of  law,  and  I  charge  you 
that  it  is  a  correct  proposition  of  law. 

"Mr.  Dean:  Now,  would  your  honor  also  go 
a  step  further  and  instruct  the  jury  that,  if  they 
do  find  under  the  evidence  here  that  it  was 
to  be  shipped  on  the  order  of  the  defendant, 
the  i^aintifF  is  entitled  to  a  verdict  of  only 
$215.41? 

'The  Court:  I  charge  you  that  Now,  gentle- 
men, is  there  anything  further? 

"Mr.  Dean:   No^  sir. 


M 


The  case  being  on  calendar  No.  1  was  tried 
by  a  Jury,  which  rendered  a  verdict  In  favor 
of  the  plaintiff  for  $450.76,  the  amount 
claimed,  uiwn  which  Judgment  was  duly  en- 
tered. 

The  defendant  appealed  upon  the  following 
exceptions: 

"The  defendant  having  set  up  in  his  answer 
the  equitable  defense  of  reformation  of  the  con- 
tract, was  entitled  to  the  opinion  of  the  court 
upon  the  issues  <^  £act  and  law,  and  the  judg- 
ment to  be  rendered  must  have  been  the  result 
of  a  oondusion  of  the  Judge  as  well  on  the  facts 
as  on  the  law.  It  was  error  to  leave  this  de- 
fense wholly  to  the  Jury  and  to  accept  their 
verdict  as  final  and  conclusive;  the  presiding 
judge  not  having  passed  upon  the  question  of 
fact  raised  by  this  defense  or  rendered  any  judg- 
ment or  opinion  of  his  own  thereon,  but  on  the 
contrary  simply  left  it  to  the  jury,  and  the 
judgment  was  entered  upon  their  verdict.  It 
was  error  therefbre  to  enter  judgment  upon  said 
verdict." 

"Accident  and  misteke  certainly  constitute  one 
branch  of  equity  jurisprudence;  but  it  is  not 
pecuUar,  except  when  a  discovery  is  indispensa- 
ble, or  the  nature  of  the  relief  such  as  to  re- 
quire the  extraordinary  aid  of  chancery.  Ac- 
tions at  law  to  recover  back  money  paid  by 
mistake,  constitute,  in  all  the  books  of  prac- 
tice, a  conspicuous  class  of  causes,  for  which  the 
action  of  assumpsit  may  be  maintained  at  law ; 
and  there  is  no  question  that  in  general,  when 
the  facte  can  be  proved,  according  to  the  rules 
of  the  common  law,  and  the  remedy  is  such  as 
a  court  of  law  can  administer,  consistently  with 
the  prescribed  modes  of  proceeding,  mistekes 
may  be  inquired  into  in  a  court  of  law.  In  the 
case  under  consideration,  the  plaintiff  sued  out 
a  sd.  fa.  to  revive  a  judgment  against  the  de- 
fendant, and,  as  evidence  of  payment,  the  de- 
fendant produces  an  executi<«,  on  which  is 
indorsed  the  word  'satisfied';  the  plaintiff  re- 
plies it  was  so  indorsed  by  mistake.  There  is 
nothing  magical  in  the  term  itself.  The  evi- 
dence offered  was  admissible,  according  to  the 
rules  of  the  common  law,  the  relief  was  such 
as  a  court  of  common  law  was  competent  to 


give,  and  the  court  therefore  deai^F  Im^  juris- 
diction."   Moore  v.  Edwards,  1  Bailey,  23. 

This  language  is  quoted  with  approval  in 
the  following  cases:  Griffin  v.  Ry.,  66  8.  O. 
77,  44  S.  £1  562;  HodgesT.  Kobn,  67  S.  a  69, 
45  S.  B.  102 ;  Harris  ▼.  Harris,  104  S.  a  83, 
88  S.  E.  276w 

[1]  The  courts  of  law  and  equity  have  oon- 
carrent  jurisdiction  of  cases  arising  oat  of 
mistake;  and  the  test  whether  the  court,  in 
the  exercise  of  its  common-law  powers,  is  au- 
thorized to  entertain  Jurisdiction  in  such  cas- 
es, depends  upon  the  question  whether  it  can 
administer  adequate  relief  in  the  particular 
case.    Smith  ▼.  Ina  Ck>.,  99  S.  E.  830. 

These  principles  are  likewise  applicable 
to  cases  involving  fraud.  Fass  y.  Fire  Ins. 
Ck>.,  105  8.  C.  364,  89  8.  B.  1040. 

[2]  TheBe  authorities  <dear4y  show  that 
the  court,  in  the  exercise  of  its  common-law 
powers,  could  administer  adequate  relief  to 
both  parties  to  the  action,  and  therefore  prop- 
erly oitertained  jurisdiction  of  the  entire 
case. 

Affirmed. 


HYDRIOK,      WATT8, 
GAQB;  JJ^  ooDCur. 


FBASBB,     and 


on  S.  C.  566) 

PRIOB  ▼.  OUIJA  RBAI/nr  GO.    (Now  10842.> 

(Supreme  Court  of  South  Carolina.    JazL  26^ 

'     1920.) 

WHXS    ^=»692»    6O80S)— TnTAMBZVTABT    POW» 
■B  PBOPBBLT  BXEBCISBD. 

Where  property  was  devised  for  life,  and 
then  to  such  persons  as  the  life  tenant  should 
appoint  in  her  last  will,  the  power  was  properly 
exercised  by  a  provisicm  in  the  life  tenant's  wUk 
giving  all  the  rest  and  residue  of  her  estate, 
whether  in  possession,  remainder,  or  expectancy, 
etc,  to  her  executor,  in  trust  for  dbaritaUlB 
purposes,  with  full  power  of  sale. 

Appeal  from  Oommon  Pleas  Circuit  Court 
of  Charleston  County;  B.  W.  Memmingen^ 
Judge. 

Action  for  specific  performance  by  Tliomas 
J.  Price,  as  executor  of  the  estate  of  Julia 
Jugnot,  against  the  Ouija  Realty  Company. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Affirmed. 

Hagood,  Rivers  &  Young,  of  Charleston* 
for  appellant 

Ficken  &  Erckmann,  of  Charleston,  fov 
respondent 

HYDRIOK,  J.  This  is  an  action  for  spe- 
cific performance  of  a  Contract  for  the  sale 
of  a  house  and  lot  Defendant  is  willing  to 
perform  if  plaintiff  can  make  a  good  title, 
but  questions  the  title  on  the  sole  ground 


^s>For  other  coses  see  same  topic  and  KET-NUHBER  in  all  Key-Numbered  Digesta  and  Indexes 


820 


101  SOUTHEASTERN  REPOBTEB 


(s.a 


that  the  power  of  appointment,  whidi  was 
conferred  upon  plalntifTs  testatrix  by  the 
will  of  Etienne  Poincignon,  was  not  exer- 
cised, 90  as  to  Test  the  title  in  plaintiff. 

In  1873,  Etienne  Poincignon  devised  the 
property  to  Julia  Jngnot  for  life,  remainder 
to  her  children  or  grandchildren,  and  in  case 
of  her  death,  leaTlng  no  child  or  grandchild 
(which  contingency  happened),  then  "to  sach 
person  or  persons  as  the  said  Julia  Jugnot, 
by  her  last  will  and  testament  in  writing, 
^  *  ^  shall  appoint"  Julia  Jugnot  died  in 
1017,  leaving  of  foroe  her  last  will  and  testa- 
ni«[it,  which  was  duly  executed  In  1913,  the 
relevant  provisions  of  which  are  as  follows: 

"All  the  rest  and  residue  of  my  estate  of  whidi 
I  may  die  seised  and  possessed  of,  or  which  I 
may  hereafter  acquire,  both  real  and  personal, 
of  every  kind  and  description,  whatsoever, 
whether  in  possession,  remainder  or  expectancy, 
I  give  to  my  ezecutpr,  in  trust  to  build  a 
memorial  wing  at  the  St.  Francis  Xavier  In- 
firmary, to  endow  two  rooms,  said  wing  to  be 
known  as  the  Julia  Jugnot  memorial,  the  wing 
to  be  buUt  first  and  the  balance  to  be  used  for 
endowing  two  rooms. 

"Lastly,  I  nominate,  constitute  and  appoint 
my  friend  Thomas  J.  Price  executor  of  this  my 
last  win  and  testament,  giving  and  granting 
him  full  power  to  sell  any  or  fdl  of  my  estate 
both  real  and  personal  and  to  execute  any  in- 
strument in  writing  that  may  be  necessary  to 
carry  out  this  my  last  will  and  testament  and 
to  confirm  the  sale  of  property  left  me  under 
the  will  of  my  undo  Etienne  Poindgnon." 

Defendant  concedes  that  tlie  foregoing  pro- 
visions express  clearly  enough  the  Intention 
of  the  testatrix  to  execute  the  power  confer- 
red upon  her  by  her  uncle^s  wlll«  but  contends 
that,  notwithstanding  such  dedaratloii  of  her 
intention,  she  failed  to  carry  It  out  by  the 
use  of  appropriate  language  appointing  any 
person  to  succeed  to  the  devise.  That  con- 
tention is  based  on  the  use  In  her  will  of 
the  words  "my  estate"  as  descriptive  of  the 
property  devised,  when  she  had  no  other  than 
a  life  estate  in  the  house  and  lot,  which,  of 
course,  she  could  not  dispose  of  by  her  will* 
and  also  upon  the  construction  of  the  power 
contained  in  her  unde's  will,  under  which 
she  had  no  remainder  or  expectancy,  but 
only  in  the  house  and  lot  a  life  estate,  and 
the  power  of  appointing  the  person  or  per- 
sons who  should  succeed  to  It,  upon  the  de- 
termination of  her  life  estate. 

Defendant's  constructlaD  is  too  literal  and 
technical.  It  falls  to  give  effect  to  the  neces- 
sary Implication  arising  from  Hie  language 
quoted,  from  which  the  intention  to  appoint 
her  executor  to  succeed  to  the  estate  appears 
with  sufficient  deamess  to  make  it  effective 
as  a  valid  execntiop  of  the  power. 

Testatrix  appoints  the  plaintiff  executor 
of  her  will,  **with  power  to  confirm  the  sale 
of  property  left  me  xmder  the  will  of  my 
uncle  Etienne  Poindgnon."    The  house  and 


lot  was  the  only  property  left  her  under  the 
will  of  her  undo.  It  necessarily  follows  that 
her  intention  was  to  appoint  her  executor  to 
succeed  to  the  estate;  for  otherwise  he  could 
not  sell  it  and  use  the  proceeds  as  she  dlred- 
ed.  Sudi  being  her  Intention,  the  power 
was  weU  executed,  and  plaintiff  can  make 
a  good  title.  This  construction  Is  fully  sus- 
tained by  the  cases  of  BflderbadE  ▼.  Boyce. 
14  S.  O.  528,  Moody  v.  Tedder,  16  S.  G.  557, 
and  Burkett  v.  Whittmore,  36  S.  a  428,  15 
S.  E.  616. 
Judgment  afflrmed* 

GARY,  a  J.,  and  WATTS,  FRASEB*  and 
GAGE,  JJ.,  ooncur« 


(lis  8.  C.  474} 

WILSON  et  aL  ▼.  BUBBBS&   (No.  10346.) 

(Supreme  Court  of  South  Garohna.    Jan.  26, 

1920.) 

1.  PLBADiNa    ^=9129  (1)  — AuJBOAnozia    or 

OOHPLAINT  NOT  DBNISD  TAKKH  AS  TBUB. 

not 
true 


Allegations  of  the  complaint  wUcfa 
denied  hi  the  answer  must  be  taken 
under  Code  Civ.  Proc  1912, 1  219. 


2.  MimioiPAx.  ooBPOSATioNS  ^s»692— SnxBiB 

ICUST    BB    U8BD    ONI.T    AS    8IBKBTB    EXCEPT 
WITH  CONSBIVT  OT  OWNEB  OB  BEB. 

Streets  cannot  be  subjected  to  any  other 
use  without  the  consent  <^  the  owners  of  the 
fee. 

3.  MumoiPAL  ooBPOBATiONB  ^=9697(2)— Obe 
U8IBO  sibeet  fob  oabden  uable  to  owh- 

EB8  OF  FEB. 

The  exduslTe  use  of  a  part  of  a  street  as 
a  gflurden  was  in  derogation  of  the  rights  of  the 
owners  of  the  fee,  and  made  tiie  one  so  usmg 
the  street  liable  to  tiiem,  unless  the  use  thereof 
was  by  tiit  permission  of  the  owners  of  the 
fee  or  one  who  was  authorized  by  them  to  give 
it,  and  the  gardener  can  be  compelled  to  deaSst 
from  the  use  thereof. 

4.  liZCBNSES  «s»62— AonOB  TO  COMPEL  OFBR- 
INO  OF  8TBBBT  BBVOOATKHT  OF  XJOEN8B  TO 
USB  X.AND  A8  A  OABDBR. 

Where  owners  of  fee  of  street  gaye  an- 
other permission  to  use  the  street  for  garden 
purposes,  the  commencement  of  an  action  by 
the  owners  of  the  fee  to  compel  the  party  us- 
ing it  to  desist  from  using  the  street  and  to 
open  the  same  was  a  revocation  of  the  per- 
mission to  so  use  it,  and  it  was  error  to  direct 
a  verdict  for  defendant. 

5.  JUDOKBlfT  ^S>252(l)~Ck>X7BT  ICUBT  OBAHT 
BBUBF  WHICH  FACTS  SHOW  PULINTZFr  EB- 
TITLBD  TO  THOUGH  NOT  THE  BEUEF  DEKABD- 
ED. 

A  party  may  not  be  entitled  to  the  partica- 
lar  relief  or  to  all  the  relief  which  he  demands, 
but  it  is  incumbent  upon  the  courts,  within 
certain  limitations,  to  grant  the  relief  which 
the  facts  show  that  he  is  entitled  to. 
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Appeal  from  Common  Pleas  Clrcait  Court 
of  Sumter  County ;  W.  H.  Townsend,  Judge. 

Action  by  Sellna  W.  Wilson  and  others 
against  £.  L.  Burress.  Judgment  for  de- 
fendant, and  plaintiffs  appeal.    Reversed. 

A.  B.  Stuckey,  of  Sumter,  for  appellants. 
L.  D.  Jennings,  of  Sumter,  for  respondent 

HTDRICK,  J.  In  1872,  Joseph  S.  Wilson 
and  Elbert  T.  Moore,  being  the  owners  there- 
of, had  a  tract  of  land  lying  in  or  near  the 
Tillage  of  Wedhefield  surveyed  and  subdi- 
vided Into  streets  and  building  lots  fronting 
thereon,  and  had  a  plat  thereof  made,  by 
which  they  amveyed  some  of  these  lots  to 
others. 

In  1880,  they  executed  in  duplicate  a  deed 
of  partition,  wherein  certain  of  these  lots 
(and  other  tracts  which  they  owned  In  com- 
mon) were  set  apart  to  each,  to  be  held  by 
him,  his  heirs  and  assigns  in  severalty.  The 
deed  and  plat  therein  referred  to  were  re- 
corded, and  from  these  it  appears  that  the 
fee  in  the  streets  was  not  conveyed,  and  the 
deed  contains  a  covenant  ttiat  the  streets 
shall  be  kept  open  forever  to  be  used  as 
streets  by  the  parties,  their  heirs  and  as- 
signs. 

Plaintiffs  are  the  heln  of  said  Wilson  and 
Moore.  They  aUeged  the  fiicts  above  stated 
and,  also^  that  they  are  the  owners  of  one 
of  the  lots  described  in  said  plat;  and  that 
defendant  has  taken  exclusive  possession  of 
one  of  said  streets,  and  has  been  cultivating 
it  for  a  number  of  years,  and  has  fenced  in 
a  portion  of  another  street  in  front  of  his 
residence,  all  to  th^  damage  in  the  sum  of 
$300.  They  demanded  Judgment  that  defend- 
ant be  required  to  open  the  streets  so  closed 
and  deliver  possession  thereof  to  them,  and 
for  $300  damages. 

In  his  answer,  defendant  alleges  that  he 
purchased  two  lots  on  said  plat  from  the  es- 
tate of  Joseph  Wilson,  and,  when  he  took  pos- 
session of  them,  he  was  given  permission  by 
Arthur  Moseley  to  use  tne  portions  of  the 
streets  described  in  the  complaint,  without 
rent  and  at  the  vdll  of  the  owners  thereof; 
that  he  does  not  know  who  the  owners  are,  but 
is  holding  the  same  for  them,  and  he  makes 
no  claim  to  them,  but  is  and  has  always  been 
willing  to  surrender  possession  thereof  upon 
demand  of  owners ;  that,  until  the  commence- 
ment of  this  action,  no  demand  had  been 
mad6  upon  him  therefor,  and  he  is  now  will- 
ing to  surrender  same  to  plaintiffs.  He  de- 
nies that  he  has  damaged  plaintiffs  in  any 
amount,  and  prays  that  the  complaint  be  dis- 
missed. 

[f]  It  will  be  noted  that  the  answer  does 
not  deny  any  of  the  allegations  of  the  c(»n- 
plaint,  except  that  of  damage  to  plaintiffs. 
It  follows  that  all  other  allegations  of  the 
complaint  must  be  taken  as  true.  Code  of 
Civil  Procedure,  f  219. 

Notwithstanding  the  admission  by  defend- 
ant of  all  the  material  allegations  of  the 


complaint,  by  the  failure  to  deny  them,  plain- 
tiffs' attorney  imdertook  to  prove  them,  and 
for  that  purpose  offered  certain  evidence, 
which,  on  objection  of  defendant's  attorneys 
based  upon  various  grounds  other  than  that 
the  tacts  alleged  and  sought  to  be  proved 
had  been  admitted,  was  excluded,  and  the 
court  finally  directed  a  verdict  for  the  de- 
fendant 

From  what  has  been  said,  it  is  dear  that 
the  court  erred  in  directing  a  verdict  for  de- 
fendant It  is  equally  clear  that  the  ques- 
tions made  by  the  appellants  as  to  the  cor- 
rectness of  the  rulings  of  the  court  in  exclud- 
ing the  evidence  offered  by  them  are  iipecu- 
lative. 

[2-4]  Upon  the  admitted  allegations  of  the 
complaint  plaintiffs  are  the  owners  of  the  fee 
in  the  streets,  subject  to  their  use  as  streets, 
to  which  use  they  were  dedicated  by  plain- 
tiffjEf  predecessors  in  title,  and,  that  being 
so,  the  streets  cannot  be  subjected  to  any 
other  use,  without  the  consent  of  the  owners 
of  the  fee.  Ragsdale  v.  Ry.,  60  S.  C.  381, 
38  S.  R  009.  The  exclusive  use  of  a  part 
of  the  streets  by  defendant  was  in  deroga- 
tion of  plaintiffs'  ri£^tB  and  made  him  liable 
to  them  therefor,  unless  his  use  thereof  was 
by  the  permission  of  one  who  was  authorized 
to  give  it  The  evidence  is  hardly  sufficient 
to  show  such  authorttr  in  Moseley,  under 
whose  permission  defendant  claims  to  have 
taken  exclusive  possession  of  parts  of  the 
streets ;  for,  while'  there  is  some  evidence 
tending  to  show  that  Moseley  "took  charge" 
of  the  Wilson  estate,  after  the  death  of  Jos- 
eph TVllson,  Jr.,  it  fails  to  show  for  what  pur- 
pose he  "took  charge,"  or  by  what  authority, 
and  there  is  no  evidence  that  he  had  authori- 
ty to  represent  Moore's  estate.  However  that 
may  be,  the  oonmiencement  of  the  action  was 
a  revocation  of  whatever  authority  Moseley 
may  have  had,  and,  upon  the  pleadings,  it 
was  error  to  direct  a  verdict  for  defendant 

[6]  The  fact  that  plaintiffs  demanded  Judg- 
ment that  the  possession  of  the  parts  of  the 
streets  in  use  by  defendant  be  delivered  to 
them  is  not  material,  for  they  also  demanded 
Judgment  that  defendant  be  required  to  open 
the  streets  closed  by  him,  and  that  Uiey  have 
damages  for  the  use  thereof  by  him.  A  party 
may  not  be  entitled  to  the  particular  relief 
or  to  all  the  relief  which  he  demands;  but 
it  is  incumbent  upon  the  court,  within  cer- 
tain limitations  whi<^  are  well  understood, 
to  grant  the  relief  which  the  facts  show  that 
he  is  entitled  to. 

Upon  the  pleadings^  the  plaintiffs  were  at 
the  least  entitled  to  Judgment  that  defendant 
had  no  right  to  the  exclusive  use  of  the 
streets  or  any  part  thereof,  and  that  he  open 
the  same,  and  desist  from  the  use  thereof, 
except  as  streets. 

Judgment  reversed. 

GABY,  C.  J.,  and  WATTS,  FBASBR,  and 
GAGE,  J  J.,  concur. 
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B.  H.  NESBITT  AUTO  CO.  t.  WHITLOCK 

et  al. 

SAME  ▼.  NORRIS  et  aL    (No.  10339.) 

(Supreme  Court  of  South  Carolina.    Jan.  26, 

1920.) 

Chattei.  kobtoaoes  ^=:»138(1)— -Mobtoaob 
has  pbiobitt  over  lien  of  mechanio  fob 
bepaibs  subsequently  made. 

Under  Cir,  Code  1912,  §  3542,  makingr  a 
recorded  mortgage  valid  as  against  subsequent 
creditors,  the  lien  of  a  recorded  mortgage  is 
prior  to  that  of  a  mechanic  for  repairs  sub- 
sequently made,  notwithstanding  Acts  1912,  p. 
624,  authorizing  mechanics  making  repairs  to 
sell  the  property,  as  this  only  provides  a  meth- 
od of  enforcing  the  lien  and  creates  no  new 
lien. 

Appeal  from  CJommon  Pleas  Circuit  Court 
of  Union  County ;  S.  W.  O.  SMpp^  Judge. 

Two  actions  by  the  B.  H.  Nesbitt  Anto 
Company  against  D.  J.  Whitlock  and  others, 
and  D.  A.  Norris  and  others.  Judgment  for 
plaintUP,  in  each  action,  and  defendants  ap- 
peaL    Affirmed. 

Cornelius  Otte  and  C.  Y.  Brown,  botJi  of 
Spartanburg,  for  appellants. 

Barron,  Barron  &  Barron,  of  Union,  and 
Lyles,  Daniel  &  Dnunmond,  of  Spartanburg, 
for  respondent. 

FBASER,  J.  These  two  cases  were  heard 
together.  There  is  one  question.  The  plain- 
tiff sold  two  automobiles  for  part  cash  and 
part  credit  The  credit  portion  was  secured 
by  notes  and  mortgages  of  the  machines.  The 
machines  were  carried  to  appellants'  repair 
shop  for  repairs.  Neither  the  notes  nor  the 
account  for  repairs  have  been  paid.  The 
mortgagees  demanded  possession,  which  de- 
mand was  refused,  on  the  ground  that  the 
mechanic's  lien  for  repairs  is  superior  to  the 
purchase-money  mortgage.  That  is  the  ques- 
tion presented  in  this  case. 

Authorities  from  other  states  are  in  con- 
flict. There  is  no  case  in  this  state  on  the 
subject  The  question  must  be  determined 
by  the  statutes  of  this  state. 

Our  recording  acts  provide  that  a  recorded 
mortgage  shall  be  valid  so  as  to  affect  the 
right  of  subsequent  creditors  (whether  lien 
creditors  or  simple  contract  creditors)  or  pur- 
chasers for  value,  etc.    See  Code  1912,  i  3542. 

This  section  gives  to  the  mortgagee,  whose 
mortgage  was  duly  recorded,  the  prior  lien 
and  controls  this  case,  unless  it  has  been  re- 
pealed or  modified  so  as  to  make  the  lien 
of  the  repairman  superior. 

The  appellant  claims  that  this  has  been 
done  and  relies  upon  the  Acts  of  1912,  p.  624. 
That  act  reads: 

"Sec.  1379.  It  shall  be  lawful  for  any  me- 
chanic* or  owner  and  operator  of  repair  shops 


of  whatever  kind  or  repairman  who  shall  make 
repairs  upon  any  article  under  contract  for  the 
same  or  furnish  any  material  for  such  repairs, 
in  this  state,  when  property  may  be  left  at 
his  shop  for  repairs,  to  sell  the  same  at  publie 
outcry  to  the  highest  bidder  after  the  expira- 
tion of  sixty  days  from  written  notice  to  the 
owner  of  the  property,  that  said  repairs  have 
been  completed;  and  the  same  shall  be  sold  by 
any  magistrate  of  the  county  in  which  the  work 
was  done:  Provided,  that  the  said  magistrate 
shall,  before  selling  such  property,  advertise 
the  same  for  at  least  fifteen  days  by  posting  a 
notice  in  three  public  places  in  his  township. 
And  he  shall,  after  deducting  all  proper  costs 
and  commissions,  pay  to  the  daimant  the 
money  due  to  him,  taking  his  receipt  for  the 
same,  after  which  he  shall  deposit  the  said 
receipt,  as  well  as  the  items  of  costs  and  com- 
missions, with  the  remainder  of  the  money  or 
proceeds  of  the  sale  in  the  office  of  the  clerk 
of  the  court,  subject  to  the  order  of  the  owner 
thereof,  or  his  legal  representatives." 

A  careful  reading  of  that  statute  siiows 
that  it  does  not  create  a  new  lien.  It  only 
provides  a  method  of  enforcing  an  old  Uen 
and  shortens  the  time  within  whidi  the  old 
lien  might  be  enforced.  The  statute  neithm 
repeals  nor  modifies  the  recording  acta  The 
sale  is  subject  to  the  lien  of  the  mortgage. 

The  case  was  tried  before  Jndge  Sbipp. 
He  sustained  the  priority  of  the  recorded 
mortgage,  and  his  judgment  is  afiELnned. 

GARY,  a  J.,  and  HYDRIOK,  WATTS,  and 
OAGB,  JJ.,  concur. 


(lis  S.  C.   IS) 
HOOD  T.  EDBNS.    (No.  10294.) 

(Supreme  (3ourt  of  South  Carolina.     Dec  22, 

1919.) 

iNJTTKonoN  ^s»188— Possession  of  pbopebtt 

WHX  NOT  BB  TBANSFBaOUSD  BY  PBEI^IlClNAftT 
INJXTNCnON. 

Where  defendant  was  in  possession  of  real 
property,  a  preliminary  injunction  should  not 
issue  requiring  him  to  surrender  posseaiion  to 
plaintiff. 

Appeal  from  Common  Pleas,  (^colt  Court 
of  Berkeley  Ck>unty;  John  S.  Wilson,  Judge. 

Suit  by  James  R.  Hood  against  CSiarles  S» 
Edens.  From  an  order  setting  aside  a  tem- 
porary injunction,  plaintiff  appeals.'  Af- 
firmed. 

Octavus  Ck>hen,  of  Monk's  Comer,  for 
appellant 

E.  J.  Dennis,  of  Monk's  Comer,  for  re- 
spondent. 

GARY,  C  J.  This  is  an  appeal  from  an 
order  setting  aside  a  temporary  order  of  in- 
junction.    On  the  day  of  January^ 


or  other  cases  see  same  topic  and  KBT-NUMBER  in  all  Key-Numbered  Digests  and  Indexes 


S.C.) 


SLOAN  V.  GLENN 

(101  S.E.> 


823 


1918,  the  plaintiff  and  the  defendant  entered 
Into  an  agreement,  in  the  presence  of  two 
subscribing  witnesses,  which  contains  these 
provisions: 

"This  indenture  between  James  R.  Hood,  the 
lessor,  and  C.  S.  Edens,  the  lessee,  witnesseth: 
That  the  lessor  agrees  to  lease  to  the  lessee 
about  twenty  acres  cleared  land,  known  as  a 
portion  of  the  Pine  Grove  place,  for  agricul- 
ttiTal  purposes,  to  hold  the  same  to  the  lessee, 
from  the  1st  day  of  January,  A.  D.  1918,  to 
the  81st  day  of  December,  A.  D.  1918.  And 
the  lessee  on  his  part  agrees  to  pay  to  the 
lessor,  as  rent  for  the  same,  sixty-five  ($65.00) 
dollars,  which  shall  become  due  and  payable 
and  ddiverable,  on  or  before  the  Ist  day  of 
October,  A.  D.  1918,  at  St  Stephen's,  S.  O. 
*  *  *  The  lessee  agrees  to  take  good  care 
of  the  premises,  and  to  deliver  possession  of 
same,  at  the  expiration  of  the  lease,  without 
further  notice.    •    •    ••• 

The  plaintiff  refused  to  lease  the  land  to 
the  defendant  for  the  year  1919,  bat  on  the 
20th  of  January,  1919,  entered  into  an  agree- 
ment with  B.  T.  Crawford  for  the  use  of  the 
land  daring  that  year.  The  defendant  did 
not  abandon  the  land,  or  surrender  its  pos- 
session. When  B.  T.  Orawford  attempted  to 
prepare  the  land  for  cultivation,  the  defend- 
ant threatened  to  use  violence,  and  forced 
the  tenants  of  Crawford  to  get  off  the  prem^ 
ises.  The  title  to  the  land  is  not  involved, 
but  merely  the  right  to  its  possession.  On 
the  25th  of  January,  1919,  his  honor.  Judge 
Bowman,  n^ade  an  order,  without  notice  to 
the  defendant,  which  provides: 

"That  the  defendant,  his  agents,  servants, 
employes,  and  all  persons  claiming  by,  through, 
under,  or  with  him,  be  and  they  are  hereby  en- 
joined and  restrained,  until  the  further  order 
of  this  court,  from  entering  upon  the  tract  of 
land  described  in  the  complaint,  or  from  plow- 
ing or  otherwise  trespassing  thereon." 


On  the 


day  of  March,  1919,  his 


honor,  Judge  Wilson,  on  notice  of  a  motion 
to  the  plaintiff,  granted  an  order  dissolving 
the  temi)orary  injunction,  and  the  defendant 
appealed. 

The  practical  effect  of  Judge  Bowman's 
order  was  to  take  the  land  out  of  the  posses- 
sion of  the  defendant,  and  to  deliver  It  to 
the  plaintiff's  lessee. 

''It  is  not  the  province  of  a  preliminary  in- 
junction to  compel  the  transfer  of  property  of 
any  kind  from  one  party  to  another.  The  par- 
ty  asking  for  an  injunction  is  assumed  to  be 
in  possession  of  the  property  in  respect  of 
which  he  demands  protection,  and  all  the  in- 
junction can  require  on  the  part  of  the  oppo* 
site  party  is  that  he  should  forbear  from  inter- 
fering with  that  possession.  He  cannot  be  re- 
quired to  perform  any  act  whatever.  If  the 
plaintiff  cannot  enjoy  his  rights  without  com- 
pelling the  defendants  to  perform  some  act, 
he  must  wait  until  he  has  established  them  by 
his  jodgment"    GolumMa  W.  P.  Co.  v.  Colum- 


bia, 4  S.  C.  888;  Marion  Co.  r.  Tllghman  Co., 
75  S.  C.  220,  55  S.  B.  337;  Montague  v.  Hood, 
78  S.  C.  222,  58  S.  B.  767;  Bvana  r.  Mayes, 
81  S.  C.  188,  62  S.  B.  207:  Northwestern  B. 
R.  Co.  V.  Coldough,  84  S.  C.  37,  65  S.  B.  950; 
Baihx>ad  Co.  v.  Railway,  88  S.  C.  464,  71  S. 
B.  34;  Lumber  Corporation  v.  Lumber  Co.,  Sd 
a  C.  143,  71  S.  B.  820. 

Parenthetically  we  should  say,  in  fairness 
to  his  honor.  Judge  Bowman,  that  on  show- 
ing made  before  him  for  the  preliminary  re- 
straining order  It  appeared  that  plaintiff 
was  in  possession  of  the  land,  and  that  de- 
fendant was  trespassing  thereon,  and  there- 
fore that  there  was  no  error  in  granting  the 
order.  But,  on  the  showing  made  before  his 
honor,  Judge  Wilson,  on  the  motion  to  dis- 
solve Judge  Bowman's  order,  it  was  made 
to  appear  that  defendant  was  in  possession, 
and  had  never  surrendered  it  to  the  plain- 
tiff, and  therefore  Judge  Wilson  properly 
vacated  Judge  Bowman's  order,  in  accord- 
ance with  the  principles  her^n  stated. 

Affirmed. 

HYDBICK,  WATTS,  FBASER,  and 
iQAGB,  JJ.,  concur. 


cm  S.  C.  S87) 
SLOAN  T.  GLBNN.     (Ko.  lOSSa) 

(Supreme  Court  of  South  Carolina.    Jan.  26, 

1920.) 

1.  TBBSPABB  ^=967»lK8nOATION  or  BEICOVAL 
or  HOUSB  QUESTION  FOB  JtTBT. 

In  an  action  for  trespass  by  removal  of  'a 
house,  evidence  hel4  to  warrant  submission  of 
issue  as  to  whether  defendant  instifsrated  the 
transaction,  so  as  to  become  responsible  for  ac- 
tual damages,  though  he  did  not  remove  tiie 
house  in  person. 

2.  TbESPASS  ^S»67— PUNITIVB  DA1CA0S8  QT7BS- 
TZON  FOB  J17BT. 

In  an  action  for  trespass  by  removal  of  a 
house,  evidence  on  the  issue  of  willful  invasion 
of  plaintiff's  rights.  Justifying  punitive  damages, 
held  sufficient  to  go  to  the  jury. 

8.  Tbespass  ^s»56— PuNirrvB   daicages  bb- 

COVBBABLB  FOB  BEMOVAI.  OF  HOUSB  FBOM 
LAND. 

A  purchaser,  removing  a  house  on  the  land 
to  other  lands  before  making  a  complete  exam- 
ination of  the  titles  cannot  claim  that  he  acted 
in  good  faith,  preventing  recovery  of  punitive 
damages. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Spcurtanburg  County;  B.  W.  Memminger, 
Judg& 

Action  by  Mrs.  Helen  Nott  Sloan  against 
W.  S.  Glenn.  Judgment  for  plaintiff,  and  de- 
fendant appeals.    Affirmed. 


^s»For  other  cases  see  same  topic  and  KEY-NUMBER  la  all  Key-Numbered  Digests  and  Indexes 
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Bomar  ft  Osborne,  of  Spartanburg,  for  ap- 
pellant. 

John  Gory  Evans,  of  Spartanburg,  for  re- 
i^pondent 

WATTS,  J.  Tbls  is  an  action  for  alleged 
trespass,  etc.,  by  appellant  upon  the  property 
of  respondent,  and  resulted  in  a  verdict  in 
favor  of  the  plaintiff  for  $1,000  actual  dam- 
ages and  $500  punitive  damages.  The  case 
was  tried  at  the  April  term  of  court,  1919, 
for  Spartanburg  county,  before  his  honor, 
Judge  Memminger,  and  a  Jury.  After  entry 
of  Judgment,  appellant  appealed. 

[1]  His  exceptions  raise  the  questions  that 
a  verdict  should  have  been  directed  for  ac- 
tual damages  on  the  groimd  that  the  only 
damage  complained  of  and  proved  was  the 
removal  of  the  house,  and  that  this  was 
done  by  the  railroad  company,  for  its  own 
use  and  purpose,  independent  of  the  ap- 
pellant, and  uninfluenced  by  him,  and  for 
-whose  conduct  he  is  not  responsible.  The 
questions  raised  by  these  exceptions  are 
questions  of  fact,  and  there  is  ample  testi- 
mony that  the  appellant  went  on  the  lands  of 
respondent  and  induced  her  tenant  to  make 
a  deed  to  his  wife,  and  then  in  turn  had 
the  wife  to  make  the  appellant  a  deed.  The 
evidence  warranted  a  submission  of  the  Issue 
to  the  Jury  whether  or  not  the  tenants  had 
any  dealings  with  the  railroad  company,  or 
whether  they  dealt  exclusively  with  the  ap- 
pellant, and  it  was  for  the  Jury  to  determine 
whether  Glenn  agreed  to  remove  the  tenant 
house  from  Mrs.  Sloan's  land,  and  whether 
or  not  the  house  was  moved  by  Glenn,  or 
some  one  acting  for  him,  under  his  direction 
and  supervision. 

Under  the  evidence,  it  was  proper  on  the 
part  of  his  honor  to  leave  it  to  the  Jury  to 
decide  whether  the  appellant  started  in  oper- 
ation a  train  of  events  which  resulted  in  the 
removal  of  the  house  as  a  direct  and  proxi- 
mate result,  and,  if  so,  the  appellant  1b  Just 
as  responsible  as  if  he  had  gone  in  person 
and  removed  the  house.  The  evidence  of 
Cynthia  Atchison  and  Lindsay  Atchison  war- 
ranted the  submission  of  this  issue  to  the 
jury,  to  say  nothing  of  the  other  evidence, 
facts,  and  circumstances  in  the  case,  and 
warranted  their  verdict  as  to  actual  damages, 
on  the  groimd  that  Glenn  instigated  and 
managed  the  entire  transaction. 

These  exceptions  are  overruled. 


[2,8]  Exceptions  2,  4,  6,  7,  and  9  allege 
error  in  refusing  a  directed  verdict  in  favor 
of  the  defendant  as  to  punitive  damages. 
The  evidence  in  the  case  is  ample  to  submit 
the  question  to  the  Jury  on  this  issue.  The 
evidence  made  such  an  issue,  as  to  whether 
there  was  a  willful  Invasion  of  plaintiffs 
rights.  Glenn  knew  the  respondent  owned 
this  land,  he  attempted  to  buy  it  from  hex; 
he  approached  her  attorney,  Mr.  McCravy, 
for  this  purpose,  who,  after  consultation  with 
his  client,  found  she  would  not  sell.  Glenn 
never  came  back  to  McCravy,  but  went  on 
and  purchased  from  her  tenants,  and  the 
house  was  moved. 

The  evidence  of  Atchison  shovrs  that  Glenn 
was  informed  by  him  that  Mrs.  Sloan  owned 
the  property,  and  that  Atchison  had  nothing 
to  do  with  it,  except  as  a  tenant,  to  pay  roit. 
According  to  Atchison,  Glenn  promised  to 
see  Mrs.  Sloan  and  make  it  all  right  Glenn 
returned,  and  told  hhn  Mrs.  Sloan  said  it 
was  all  right,  and  induced  them  to  make  the 
deed  in  question. 

There  is  evidence  that  Glenn  had  actual 
notice  that  Mrs.  Sloan  was  the  owner  of 
the  property.  A  complete  examination  of  the 
records  Would  have  shown  that  Mrs.  Sloan 
was  the  owner.  The  partial  examination  by 
Glenn  cannot  excuse  him,  and  make  it  appear 
that  he  acted  in  good  ftdth,  and  honestly 
thought  he  was  getting  a  good  title  from 
Lindsay  Atchison. 

It  is  a  very  serious  trespass  to  enter  the 
lands  of  another  and  remove  a  house  there- 
on, especially  when  the  house  is  removed 
from  the  land  where  it  is  situated,  and  put 
on  other  lands.  The  Jury  formd  adrerse  to 
the  contention  of  the  appellant  on  this  issue, 
and  there  is  ample  evidence  to  sustain  their 
finding,  and  the  law  is  sustained  by  the  cases 
of  Montgomery  v.  Power  Co^  87  S.  C.  300, 
68  S.  B.  1047,  and  Bennett  r.  Cypress  Co., 
100  S.  0.  835,  84  S.  B.  882. 

These  exceptions  are  overruled. 

The  other  exceptions  are  overruled.  The 
case  was  fairly  submitted  to  the  jury,  under 
proper  instructions  by  the  court,  and  we  see 
no  error,  as  complained  of  by  the  exertions. 

All  exceptions  are  overruled,  and  judgment 
affirmed. 

GABT,  O.  J^  and  HYDBIOK,  FBASBB^ 
and  GAGB,  JJ.,  conear. 
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(Its  S.  C.  384) 

BiALLOY  ▼.  DOUGLASS.      (No.  10327.) 
(Supreme  Oonrt  of  Sonth  CaroUna.     Juu  2Q» 

loao.) 

JUDOMSNT  ^=»91--0bDSB  TO  BATISFT  PAST  OT 
OLAJM  ADIOTTED  NOT  A  FINAI.  JT7DOMXNT  AS 
TO  ALL  1CATTEB8. 

Under  CJode  Ov.  Proc.  1912,  %  803,  provid- 
ing that,  when  answer  admits  part  of  plidntifiPs 
daim,  the  court  on  motion  may  order  defendant 
to  satisfy  such  part  of  the  daim,  and  enforce 
the  order  as  a  judgment  or  provisional  remedy, 
the  taking  of  sudi  an  order  by  plaintiff  did  not 
make  the  order  a  final  judgment  as  to  all  the 
matters  set  forth  in  the  case,  and  preclude  fur- 
ther inquiry  as  to  issues  set  up  in  the  pleadings, 
so  that  p^iTiHff  subsequently  could  move  to  be 
allowed  to  reply  to  the  answer  and  counterclaim. 

Appeal  from  Ommon  Pleas  Circnit  Court 
of  Chesterfield  Cbimty;  Ernest  Moore, 
Judge. 

ActioQ  by  Edwin  Malloy  against  D.  A. 
Douglass.  From  a  judgment  for  plaintiff  for 
the  part  of  the  (dalm  admitted  by  fhe  an- 
swer, he  appeals.  Reversed,  with  leave  to 
plaintiff  to  move  for  leave  to  reply  to  the 
answer. 

Stevenson  ft  Prince^  of  Cheraw,  for  ap- 
pellant. 

Cieorge  K.  Lane7»  of  CShesterfield,  for  re> 
spondent. 

FBASEB,  J.  This  is  an  action  on  a  prom- 
issory note  for  $824.75  and  (K)ansel  fees.  The 
note  was  given  for  fertilizers.  The  defend- 
ant was  in  default,  but  was  allowed  to  an- 
swer. The  defendant  then  answered  ad- 
mitting the  execution  of  the  note,  but  de- 
nied that  it  contained  a  provision  for  coim- 
sel  fees  and  alleged,  by  way  of  counter- 
claim, that  the  fertilizer  did  not  contain  the 
ingredients  guaranteed,  and  that  by  reason 
of  this  failure  to  contain  the  proper  ingredi- 
ents his  crop  of  cotton  and  com  was  short 
$606,  and  asked  Judgment  against  the  plain- 
tlfl  therefor. 

Under  the  last  provision  of  section  dOB  of 
the  Code  of  (?ivil  Procedure,  the  plaintiff 
^Te  notice  of  a  motion  and  secured  an  order 
for  judgment  for  the  sum  of  $265.50,  as  the 
sum  admitted  to  be  due  by  the  answer.  The 
parties  seemed  to  have  treated  the  alleged 
defect  in  the  fertilizer  as  a  defense,  rather 
than  a  counterclaim.  When  the  case  was 
called  for  trial  on  the  disputed  amount,  the 
plaintiff  moved  to  be  allowed  to  reply  to  the 
counterclaim.  This  motion  was  refused  by 
the  presiding  judge,  who  held  that  the  order 


for  Judgment  for  the  undiluted  amount  was 
a  final  determination  of  the  case^  and  he  had 
no  power  to  grant  the  motion.  The  statute 
reads: 


441 


When  the  answer  of  the  defendant  expressly, 
or  by  not  denying,  admits  part  of  the  plaintiff's 
claim  to  be  Just,  the  court,  on  motion,  may  order 
such  defendant  to  satisfy  that  part  of  the  daim 
and  may  enforce  the  order  as  it  enforces  a 
judgment  or  a  provisional  remedy." 

The  question  is:  Does  the  taking  of  that 
order  make  the  order  a  final  Judgment  aa 
to  all  the  matters  set  forth  in  the  case,  and 
preclude  any  further  inquiry  as  to  the  issues 
set  up  in  the  pleadings?  We  think  it  does 
not  If  such  an  order  is  a  final  disposition 
of  the  whole  case,  then  the  statute  has  no 
meaning  because^  without  the  statute,  a 
plaintiff  is  entitled  to  Judgmoit  for  what  is 
admitted  to  be  due.  Without  the  statute,  if 
a  plaintiff  brought  his  action  for  $1,000  and 
the  defendant  admitted  an  original  debt  of 
$1,000,  but  daimed  a  discount  of  $100,  then 
the  plaintiff  could  not  get  any  portion  of  t{ie 
amount  admitted  to  be  due  to  him,  until  the 
issue  was  settled  by  a  final  Judgment  A 
debtor,  by  raising  some  fictitious  question, 
for  even  a  small  amount,  might  entirely  de- 
feat a  Just  claim,  by  disposing  of  his  prop- 
erty, while  awaiting  the  trial  of  the  case.  If 
there  was  no  law  to  provide  for  prompt  re- 
lief for  admitted  demands,  there  should  be. 
Of  course,  it  is  the  province  of  the  Legis- 
lature, and  not  the  courts,  to  make  the  law. 
The  Legislature  has  made  the  law,  and  the 
courts  should  enforce  it.  The  evil  is  very 
great,  but  the  remedy  is  dear. 

It  will  be  observed  that  the  statute  does 
not  say  that  the  plaintiff  may  have  Judff- 
m&it  for  the  admitted  sum  but — 

"The  court,  on  motion,  may  order  such  de- 
fendant to  satisfy  that  part  of  the  daim,  and 
may  enforce  the  order  as  it  enforces  a  Jndgm^t 
or  provisional  remedy.'* 

The  Legislature  avoided,  and  it  must  be 
presumed  intentionally  avoided,  the  word 
^'Judgment,"  lest  its  meaning  should  be  mis- 
understood. It  provides  a  personal  order 
to  the  defendant  to  satisfy  a  debt  which  he 
admits,  and  in  addition  allows  execution 
against  his  property,  or  any  other  way  of 
satisfying  a  debt  provided  by  the  law. 

The  Judgment  is  reversed,  with  leave  to 
the  plaintiff  to  move  the  court  of  common 
pleas,  at  Chesterfield  county,  for  leave  to 
reply. 

QABY,  C.  J.,  and  HYDBICK,  WATTS, 
and  GAGE,  JJ.,  concur. 


^sa»For  other  cases  see  same  topic  and  KET-NUMBBR  in  all  Key-Numbered  Digests  and  Indexes 
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(U3  S.  C.  466) 

BLASSINGAMB  ▼.  GREENVII^LB  COUNTY. 

(No.  1066&.) 

(Supreme  Court  of  Soath  Carolina.    Jan.  26, 

1920.) 

COTTNTIES  ^S»210— STATXTTE  PEBMITTINO  SXHT 
AGAINST  C0T7NTT  PBSYENTED  DEFENSE  OF  BES 
JTTDICATA  BY  COUNTY. 

By  an  act  entitled  "An  act  permitting  J.  T. 
Blassingame  to  bring  an  action  against  Green- 
ville county,"  approved  Tebruary  15,  1916  (29 
St.  at  Large,  p.  1122),  providing  that  such  per- 
son could  bring  an  action  against  the  county 
on  account  of  a  mutual  mistake  in  a  contract, 
the  Legislature  intended  to  give  the  right  to 
sue  the  county  just  as  if  the  action  were 
against  a  private  corporation  upon  a  similar 
state  of  facts  and  contemplated  that  the  plea 
of  res  adjudicata  as  to  any  rights  which  may 
have  been  determined  under  the  contract  would 
not  be  a  bar  to  the  action,  and  that  the  case 
should  be  tried  upon  its  own  merits. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Greenville  County?  I.  W.  Bowman,  Judge. 

Action  by  J.  T.  Blassingame  against  Green- 
ville County.  Judgment  for  defendant,  and 
plaintiff  appeals.    Berersed. 

Oothrant  Dean  &  CJothran^  and  B.  A.  Mor- 
gan, both  of  Greenville,  for  appellant 

Bl  M.  Blythe,  of  Greenville,  for  respondent 

GARY,  a  J.  The  object  of  this  action  Is 
stated  In  the  following  act  entitled  "An  act 
permitting  J.  T.  Blassingame  to  bring  ah  ac- 
tion against  Greenville  oounty,'*  approved 
February  15, 1916  (29  Stat  at  Large,  p.  1122): 

"Whereas,  it  is  alleged  that  in  1913,  the 
then  county  commissioners  of  Greenville  coun- 
ty entered  into  a  contract  with  J.  T.  Blassin- 
game, a  resident  of  said  county,  to  build  a 
highway  in  the  upper  section  of  said  county 
and  contracted  with  him  upon  an  estimate  made 
by  the  engineer  of  said  commissioners,  where- 
by they  agreed  to  pay  to  him  the  sum  of  fifty- 
eight  hundred  dollars  ($5,800.00);  and, 

"Whereas,  it  is  claimed  by  the  said  J.  T. 
Blassingame  that  a  mistake  in  said  estimate 
was  made,  so  that  upon  the  basis  upon  which 
said  bid  was  made  and  let,  the  work  done  would 
have  amounted  to  something  more  than  thirty- 
five  hundred  dollars  ($3,500.00)  over  and  above 
said  contract  price;   and, 

"Whereas,  it  Is  daimed  that  by  mutual  mis- 
take, the  said  J.  T.  Blassingame  has  suffered 
much  damage,  having  at  his  own  expense  over 
and  above  said  contract  price  completed  the 
building  of  said  roadway;  and, 

"Whereas,  he  is  without  recourse  to  sue  aihd 
recover,  even  if  entitled  to  the  sum  so  suffered, 
and  the  county  of  Greenville  is  without  author^ 
ity  to  waive  such  matter. 

"Section  1.  Be  it  enacted  by  the  General  As- 
sembly of  the  state  of  South  Carolina:  That 
permission  is  hereby  granted  J.  T.  Blassingame 
to  bring  his  suit  against  Greenville  county  in 
any  court  of  competent  jurisdiction,  whereby 
he  may  seek  to  recover  not  exceeding  the  sum 


specified  in  the  above  preamUe,  and  costs,  and 
that  he  may  proceed  in  the  prosecution  of  said 
cause  in  like  manner  as  all  causes  arising  be- 
tween individuals  or  corporations  in  this  state 
may  be  conducted:  Provided,  that  nothing  is 
this  act  shall  be  construed  into  an.admissioii 
by  said  county  of  any  fact  hereinabove  stated 
or  of  any  liability  of  the  same  on  account  there- 
of.   •    •    •" 

In  determining  the  questions  presented  by 
the  exceptions,  it  Is  necessary  to  constme 
said  act 

An  act  was  passed  in  1916  (29  St  at  Large, 
p.  1196)  which  provided: 

"That  John  M.  Graham  •  •  •  is  hereby 
authorized  and  empowered  to  bring  action  in 
the  court  of  common  pleas  for  Bichland  coun- 
ty against  the  state  of  South  Carolina  for  the 
recovery  of  such  damages  as  he  may  have  suf- 
fered, if  any,  by  the  abrogation  of  a  contract 
entered  into  between  him  and  the  board  of  di- 
rectors of  the  state  penitentiary.*    ♦    ♦ 

"The  principles  of  law  governing  his  right 
to  recovery  in  said  action  to  be  such  as  would 
govern  the  case  if  the  action  were  against  a 
corporation  organized  under  the  laws  of  the 
state  of  South  Carolina.    •    •    ♦  •» 

In  the  case  of  Graham  v.  State,  109  S.  (X 
301,  96  S.  E.  138,  Mr.  Justice  Hydrick,  speak- 
ing for  this  court,  used  the  following  lan- 
guage: 


"In  construing  the  act,  elementary  rules 
quire  that  we  presume  that  the  LegialAtiire 
knew  the  law,  and  therefore  knew  that  plaintiff 
could  not  sue  the  state  without  its  consent, 
and  also  that,  if  the  defense  stated  were  set  up, 
it  would  certainly  defeat  his  action.  We  must 
also  presume,  against  the  intention  to  do  a 
futile  thing,  consent  to  be  sued,  and  at  the  same 
time  reserve  the  right  to  set  up  an  absolutely 
certain  defense.  That  construction  would  make 
the  act  self-destructive.  The  language  used 
shows  plainly  that  the  act  was  adopted  upon 
the  assumption  that  the  contract  had  been 
rightfully  terminated,  and  that  plaintiff  was 
remediless.  Moreover,  it  says:  'The  principles 
of  law  governing  his  right  to  a  recovery  in 
said  action  to  be  sudl  as  would  govern  the  case 
if  the  action  were  against  a  corporation  or- 
ganized under  the  laws  of  the  state  of  South 
Carolina.*  If  that  does  not  waive  the  defense 
that  the  contract  was  annulled  in  the  rightful 
exercise  of  sovereign  power,  it  means  nothing; 
for  certainly  a  private  corporation  could  not 
defend  a  breach  of  its  contract  upon  the  ground 
stated." 

It  Is  true  the  facts  in  the  Graham  Case 
were  different  from  those  in  the  present  case^ 
but  the  spirit  in  whi<^  the  act  was  inter- 
preted in  the  case  first  mentioned  throws 
light  upon  the  proper  construction  of  the  act 
now  under  consideration. 

Our  construction  of  the  act  Is  that  the  Leg- 
islature intended  to  give  plaintiff  the  right  to 
prove  the  facts  alleged,  and  if  he  succeeded 
in  doing  so,  his  right  to  recover  must  be  de- 
termined according  to  the  law  applicaUe  in 
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such  a  case.  Just  as  If  the  action  were 
against  a  private  corporation,  a  railroad  com- 
pany, npon  a  eimilar  state  of  facts;  tlxat  the 
plea  of  res  adjudicata  as  to  any  rigbts  which 
may  have  been  determined  under  said  con- 
tract will  not  be  a  bar  to  this  action;  in 
other  words,  the  present  case  is  to  be  tried 
upon  its  own  merits. 

Under  this  construction  of  the  act  the  di- 
rection of  the  verdict  was  prejudicial  error. 

Reversed. 

WATTS,  HYDRICK,  IHASBB,  and  OAGE, 
J  J.,  concur. 


OlS  S.  C.  478) 

BLACKMON    et   aL   r.   BLAOKMON. 
(No.  10870.) 

(Supreme  (3oart  of  South  CSarolina.    Jan.  27, 

1020.) 

1.  EXECUTOBS  AND  ADlflNISTBATOBS  ^=>158— 
DiBEOTIONS  rOB  DIVISION  GIVS  IMPLIED 
POWBB  TO  SELL  PBB80NALTT. 

A  will  providing  for  the  division  of  person- 
al property  in  certain  proportions  held  by  nec- 
essary Implication  to  direct  the  sale  by  the 
executor  of  the  personal  property,  so  that  an 
order  of  sale  from  the  probate  court  was  not 
necessary,  under  (3iv.  Code  1912,  (  3689. 

2.  BXECUTOBS  AND  ADmNISTBATOBS  ^=S»314(7) 
^EVIDBNOB  HELD  NOT  GERMANE  TO  ISSUES, 
IN  ACTION  BT  LBOATCES  TO  COMPEL  PAYMENT 
or  LEGACIES. 

In  an  action  by  legatees  against  an  execu- 
tor, where  complaint  alleged  that  executor  had 
converted  into  cash  the  real  estate  directed  by 
the  will  to  be  sold,  and  prayed  that  the  money 
be  paid  to  the  legatees,  evidence  that  land  so 
sold  did  not  bring  full  value  at  the  sale,  but 
that  the  lands  were  bought  by  the  executor 
himself  at  a  price  less  than  the  real  value,  was 
not  germane,  and  should  not  have  been  admit- 
ted; no  such  issue  being  raised  by  the  plead- 
ings. 

3.  bxeoutobs  and  administbatobs  ^=:»366  — 
Fact  that  lands  subsequently  bbought 

filGHBB  PBICE  DID  NOT  INVALIDATE  SALE. 

The  fact  that  lands  sold  by  an  executor 
might  have  brought  a  higher  price,  if  the  sale 
had  been  made  at  a  later  date,  cannot  affect 
the  validity  of  a  sale  made  for  a  full  and  fair 
price  at  the  time,  after  due  advertisement  and 
upon  competitive  bidding,  by  parties  who  knew 
the  values  at  the  time,  and  who  could  do  noth- 
ing more  than  conjecture  on  the  question  as  to 
whether  the  value  of  such  lands  would  rise  or 
fall  in  what  was  then  the  uncertain  future. 

4.  BXECUTOBS  AND  ADMINISTBATOBS  ^S»d6&— 
BXEOUTOB  MAY  PUBCHASE  LAND  AT  SALE  AND 
FBOFIT  AT  BESALE. 

Where  an  executor  pays  a  full  and  fair 
price  at  a  sale  of  land  of  the  estate,  where 
'Aere  was  competitive  bidding  and  no  evidence 
to  warrant  that  any  advantage  was  taken  or 
profit  acquired  by  the  executor  by  and  through 


any  use  or  abuse  of  his  trust,  such  executor 
cannot  be  held  liable  to  the  estate  for  the  price 
realized  at  a  subsequent  resale,  when  by  the 
course  of  events  the  property  had  increased  in 
value. 

5.  EXECUTOBS  AND  ADMINISTBATOBS  ^=s>500— 
Not  ENTITLED  TO  COMMISSIONS  ON  FAILUBB 
TO  MAKE  ANNUAL  BETUBNS  XTNTIL  FULL  SET- 
TLEMENT IS  MADE. 

An  executor  is  not  entitled  to  commissions 
for  his  trouble  in  the  management  of  an  estate, 
where  he  failed  to  make  annual  returns,  under 
Giv.  Code  1912,  §  3648;  but  such  failure  will 
not  prevent  him  from  receiving  and  retaining 
his  commissions  allowed  by  law  upon  the  pay- 
ment over  to  the  parties  entitled  thereto  of  any 
balance  in  his  hands. 

0.  EXECUTOBS  AND  ADMINISTBATOBS  ^=>31G— 
EXECUTOB  niPBOPBBLT  BETAINED  MONEYS 
ON  ACCOUNT  or  CLAIM  OF  THIBD  PEBSON 
AGAINST  LAND  TBAN6FEBBED  BY  DECIBDENT 
UN  DEB  WABBANTY  OF  A  TITLE. 

The  mere  asserting  of  a  daim  of  title  by  a 
third  person  to  a  small  interest  in  land  con- 
veyed by  testator  under  a  warranty  title,  no 
action  upon  such  claim  ever  having  been  tak- 
en, does  not  warrant  executor  retaining  in  his 
hands  money  of  the  estate  due  legatees;  It  be- 
ing problematical  whether  any  liability  will  ever 
be  ^own  to  exist,  or  whether  the  estate  of  the 
testator  win  ever  be  called  upon  to  respond 
in  damages  for  any  alleged  breach  of  warranty. 

Hydrick  and  Fraser,  JJ.,  dissenting. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Lancaster  0>nnty;  Bmest  Moore,  Judge. 

Action  by  Sarah  F.  T.  Blackmon  and 
others  against  J.  J.  Blackmon,  as  executor 
of  the  will  of  M.  A.  Blackman,  deceased. 
Judgment  for  defendant,  and  plaintiifs  ap- 
peaL    Affirmed. 

The  will  of  Minton  A.  Blackmon  is  as  fol- 
lows: 

State  of  South  Carolina,  County  of  Lancaster. 

I,  Biinton  Amos  Blackmon,  being  of  sound 
mind  and  disposing  memory,  do  make,  ordain, 
publish  and  declare  this  to  be  my  last  will  and 
testament;  hereby  revoking  all  others. 

Item  1.  I  will  and  direct  that  all  of  my  just 
debts  be  paid  immediately  after  my  death  and 
that  a  suiBcient  sum  of  money  taken  from  my 
estate  to  erect  over  my  grave  a  suitable  mon- 
ument. 

Item  2.  I  give,  devise  and  bequeath  to  my 
beloved  wife,  Sarah  Francis  Ferguson  Black- 
mon, for  her  natural  life,  or  during  her  widow- 
hood, the  following  tracts  of  land:  My  Will 
Hinson  bottom  situated  on  Flat  creek,  contain- 
ing 10  acres;  my  Stogner  place,  containing 
sixty-nine  (69)  acres;  my  home  place,  contain- 
ing twelve  (12)  acres;  my  tract  of  land  near 
Antioch  Church,  containing  89  acres ;  my  tract 
of  land  on  Rocky  Creek  road,  containing  120 
acres,  and  my  Finley  place  on  QiUs  creek,  con- 
taining lOB  acres,  and  also  13  acres,  more  or 
less. 

Item  8.  In  the  event  of  my  wife's  death  or 
marriage,  I  give,  devise  and  bequeath  the  Stog- 
ner place  named  in  the  2d  item  to  my  nephew. 


4tS9For  oUier  cases  see  same  topir  and  KEY-NUMBBR  in  all  Key-Numbered  Digests  and  Indexes 
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Will  H,  Blackinon»  my  home  place  to  my  niece^ 
Leila  Walker,  provided  that  she  shall  pay  to 
her  brother,  Thomas,  the  sum  of  $200;  my  An- 
doch  place  to  my  nephews,  Mat  Blackmon,  pro- 
vided that  he  pay  to  Joel  Blackmon  the  sum  of 
$200;  my  Rocky  River  place,  named  in  item  2, 
to  Olivia  Howard,  Virginia  Dabney  and  Delia 
Kell,  one-third  each.  My  Finley  place  named 
in  item  2  to  W.  T.  Griffin,  \VUi  Small,  Yancy 
Griffin  and  O.  C.  Small,  one-fourth  each.  My 
Will  Hinson  bottoms,  named  in  item  2,  to 
Amanda  Raskins  her  lifetime,  and  at  her  death 
to  BUnt  Baskins,  son  of  Dock  Baskins. 

Item  4.  At  my  death  I  will  and  direct  my  old 
home  place  on  Flat  creek,  containing  200  acres, 
more  or  less,  be  sold  and  the  proceeds  there- 
from, after  the  payment  of  my  debts,  be  added 
to  my  other  personal  estate. 

Item  6.  I  give,  devise  and  bequeath  the  fol- 
lowing sums  of  money: 

E.  L.  Stogner $500.00 

H.  U  Blackmon 400.00 

Mint  Faile 400.00 

Henry   Blackmon 200.00 

Jim    Blackmon 200.00 

Lum   Ellis 100.00 

Ivy  Minton  McCown 100.00 

M.  D.  Blackmon's  daughters,  each    100.00 

Lizzie    Snipes 100.00 

Item  6.  To  my  beloved  wife,  I  give,  devise 
and  bequeath  all  my  household  and  kitchen 
furniture,  and  one-half  of  my  personal  estate, 
after  the  payment  of  my  debts  and  bequeaths 
in  item  5.  The  remaining  one-half  to  be  di- 
vided, share  and  share  alike,  between  the  chil- 
dren of  B.  >E.  Small,  Minor  Blackmon,  Will 
Faile,  OharUe  Mungo  and  James  Griffin. 

Item  7.  In  the  event  of  the  death  of  any 
beneficiary  under  this  will  before  my  death  I 
give,  bequeath  and  devise  the  amount  herein 
provided  such  beneficiary  to  his  or  her  next  of 
kin. 

Item  8.  I  nominate,  constitute  and  appoint  J. 
J.  Blackmon  executor  of  this  my  last  will  and 
testament,  and  should  he  predecease  me,  I  nom- 
inate, constitute  and  appoint  in  his  stead  Joel 
D.  Blackmon  executor  of  this  my  last  will  and 
testament. 
(Duly  executed  May  16,  1916.) 

The  f ollowliig  is  Hie  decree  of  Hie  drcnit 
Judge: 

This  is  an  action  by  the  plaintiffs  above  nam- 
ed, suing  in  their  own  right  and  also  claiming 
to  sue  in  behalf  of  "all  other  legatees  under 
the  will  of  M.  A.  Blackman"  against  the  de- 
fendant, John  J.  Blackmon,  as  executor  of  the 
will  of  M.  A.  Blackmon,  seeking  to  compel  the 
assent  to  and  payment  by  the  defendant  of  the 
legacies  given  by  the  last  will  and  testament  of 
M.  A.  Blackmon,  the  payment  whereof  is  alleg- 
ed by  the  plaintiffs  is  wrongfully  withheld  and 
refused  by  the  executor.  The  plaintiffs  allege 
that  the  defendant,  as  executor,  has  discharged 
and  liquidated  all  the  liabilities  of  the  estate, 
that  all  of  the  assets  of  the  estate  have  been 
marshaled  and  converted  into  cash,  and  that 
the  executor  has  in  his  hands  the  funds  of  the 
estate  with  which  to  pay  the  several  legacies 
bequeathed  by  the  will,  but  that,  although  the 
plaintiffs  and  other  legatees  have  made  repeat- 
ed demands  for  the  payment  of  the  legacies,  the 
defendant  has  hitherto  failed  and  refused  to 
pay  the  same.  The  plaintiffs  thereupon  pray 
for  an  accounting  by  the  executor  for  the  mon- 


eys which  have  come  into  his  hands  belonging 
to  the  estate,  and  that  the  executor  be  reqijred 
to  pay  over  to  the  legatees  under  the  will  of 
M.  A.  Blackmon,  deceased,  the  several  legacies 
therein  bequeathed,  and  that  such  other  and 
further  relief  may  be  granted  as  to  the  court 
shall  seem  meet. 

The  defendant  by  answer  alleges  that  after 
the  death  of  M.  A.  Blackmon,  having  duly  qual- 
ified as  executor,  he  paid  tJl  the  debts  of  the 
estate  and  all  specific  bequeaths  under  the  will, 
but  alleges  that  he  has  not  paid  the  legacies 
to  plaintiffs  and  others,  for  the  reason  that 
there  is  an  outstanding  contingent  liability  of 
the  estate  arising  from  a  warranty  by  his  tes- 
tator in  his  lifetime  in  a  conveyance  of  certain 
lands,  to  which  lands  a  third  party  has  set  up 
some  claim  of  titie  against  the  testator's  gran- 
tee in  possession  and  that  such  grantee  has 
given  notice  to  the  defendant  of  such  claim. 

Upon  these  issues  an  order  of  reference  to 
take  the  testimony  was  made,  the  testimony  has 
been  taken,  and  the  cause  came  on  to  be  heard 
by  consent  at  chambers  upon  the  evidence  so 
reported.  With  reference  to  issues  arising  up- 
on the  evidence  so  taken,  various  questions 
were  argued  before  me  and  are  now  for  deter^ 
mination. 

[I]  The  position  taken  by  the  plaintiffs  with 
reference  to  the  daimed  invalidity  of  the  sale 
of  the  personal  property  of  the  estate,  in  the 
absence  of  an  order  of  sale  from  the  probate 
court  for  such  sale,  cannot  be  sustained  under 
the  provisions  of  section  3689  of  the  Civi! 
Code,  which  expressly  allows  the  sale  to  be 
made  without  such  order,  where  the  sale  Is  di- 
rected by  the  will.  Construing  the  will  urn  m 
whole,  it  is  considered  by  necessary  Implica- 
tion directing  the  sale  by  the  executor  of  the 
personal  property,  as  well  as  the  real  estate 
therein  ordered  by  testator  in  express  terms  to 
be  sold  by  the  executor.  The  sale  of  the  prop- 
erty was  duly  advertised  and  the  prices  realised 
seem  to  have  been  fair  and  adequate. 

With  reference  to  the  contention  over  the 
payment  by  the  executor  of  the  fertilizer  ac- 
count for  $600  due  to  the  Yirginia-Carolltta 
Chemical  Company,  it  appears  from  the  verifi- 
cation of  this  claim  that  the  executor  was  the 
agent  of  the  Chemical  Company,  making  the 
sale  of  the  fertilizers  to  the  deceased  In  bis 
lifetime,  and  there  is  no  evidence  whatever  Id 
the  case  to  throw  suspicion  upon  tliis  account 
as  a  valid  and  previously  unpaid  daim  against 
the  estate  of  the  deceased.  Under  the  drcom- 
stances  the  payment  was  a  proper  disburse- 
ment by  the  executor  who  had  a  personal  knowl- 
edge of  the  correctness  of  the  account  and  that 
it  was  due  by  the  estate  of  his  testator. 

[2]  Notwithstanding  the  objection  by  the  de- 
fendant that  no  such  issue  was  made  by  the 
pleadings,  but  that,  on  the  contrary,  the  com- 
plaint alleged  that  the  executor  had  already 
converted  into  cash  the  real  estate  directed  by 
the  will  to  be  sold,  the  plaintiff  insisted  on 
tendering  before  the  referee,  certain  testimony 
offered  for  the  purpose  of  endeavoring  to  show 
that  the  lands  did  not  bring  full  value  at  the 
sale  by  the  executor,  but  that  the  said  lands 
were  bought  by  the  executor  himself  at  a  price 
less  than  the  real  value.  It  appears  that  no 
such  issue  was  raised  by  the  pleadings,  and  no 
motion  for  an  amendment  of  the  complaint  in 
I  this  particular;  has  ever  been  made,  and  there- 
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fore  the  evidence  npon  the  point  in  question  r 
was  not  germane  to  any  issue  in  the  cause,  con« 
sequently  this  e^dence  should  haTe  been  ex- 
dnded. 

[3|  4]  However,  if  this  evidence  should  now  be 
considered,  the  condusion  has  been  reached 
upon  the  entire  evidence  in  the  cause  that  the 
sale  of  the  lands  was  made  for  a  full  and  fair 
price,  at  the  time  of  the  sale,  in  accordance 
with  the  direction  of  the  will,  and  after  due  ad- 
vertisement as  therein  required.  The  fact, 
if  it  be  a  fact,  that  the  lands  might  have 
brought  a  higher  price,  if  the  sale  had  been 
made  at  a  later  date,  cannot  affect  the  Talidity 
of  tliis  siEde,  which  was  made  for  a  full  and 
fair  price  at  the  time,  after  due  advertisement, 
and  upon  competitive  bidding,  by  parties  who 
knew  the  values  at  the  time,  and  who  could 
do  nothing  mere  than  conjecture  upon  the 
question  as  to  whether  the  value  of  such  lands 
would  rise  or  fall  in  what  was  then  the  uncer- 
tain future.  For  these  reasons,  the  contention 
of  the  plaintiffs  that  the  defendant  should  be 
held  to  account  for  a  higher  price  than  that 
which  was  realized  at  the  sale  made  in  com- 
pliance with  the  requirements  of  the  will  must 
be  overruled.  The  sale  being  duly  adyertised, 
being  fairly  conducted,  being  attended  by  those 
interested,  and  the  prices  brought  being  shown 
by  the  evidence  of  disinterested  witnesses  to 
have  been  full  and  fair  prices  for  the  land  at 
that  time,  the  sale  must  be  upheld,  notwith- 
standing the  executor  may  have  made  a  profit 
on  the  resale  by  him  at  later  dates.  The  price 
paid  being  full  and  fair  price,  upon  a  competi- 
tive bidding,  and  there  being  no  evidence  to 
warrant  that  any  advantage  was  taken  or  profit 
acquired  by  the  executor  by  and  through  any 
use  or  abuse  of  his  trust  position,  and  a  pur- 
chase having  been  at  figures  which  the  evidence 
of  competent  and  disinterested  persons  shows 
was  full  and  fair  value  at  the  time,  the  pur- 
chaser cannot  be  held  liable  for  the  price  real- 
ized at  a  subsequent  resale,  when  by  the  course 
of  events  the  property  had  increased  in  value. 
Persons  knowing  the  value  of  the  lands  a^ 
tended  the  sale,  and  doubtless  would  have 
bought  the  lands  at  a  higher  price  than  was  paid 
at  that  time,  if  it  could  have  been  foreseen  that 
the  march  of  events  would  increase  the  value 
at  a  period  in  the  near  future  when  a  profit 
could  be  realized  on  a  resale.  Taking  chances 
on  such  a  future  increase  in  value,  the  pur- 
chaser who  did  buy  at  a  fair  and  full  price  on 
the  sale,  even  though  he  be  the  executor  mak- 
ing the  sale,  cannot  be  held  liable  for  the  in- 
creased value,  which  by  good  fortune  he  sub- 
sequently realized. 

[5]  The  contention  of  the  plaintiffs  that  the 
defendant  is  not  entitled  to  commissions  for 
his  trouble  in  the  management  of  this  estate, 
by  reason  of  the  fact  that  he  failed  to  make 
annual  returns,  must  be  sustained.  The  stat- 
ute so  provides  as  to  the  years  in  wMch  he 
failed  to  make  annual  returns  as  executor. 
Civil  Code,  §  3648.  This  will  not  prevent  the 
defendant,  however,  from  receiving  and  retain- 
ing his  commissions  allowed  by  law  upon  the 
payment  over  to  the  parties  entitled  thereto  of 
any  balance  in  his  hands.  Epperson  v.  Jack- 
son, 83  S.  C.  157,  66  3.  B.  217. 

[6]  It  appears  from  the  evidence  that  there 


has  been  no  eviction  by  title  paramount  of  the 
purchaser  of  the  lands  or  his  grantee  claiming 
under  the  warranty  title  therefor  executed  by 
the  testator  in  his  lifetime,  but  that  a  mere 
claim  of  title  has  been  asserted  by  a  third  par- 
ty to  some  small  interest  therein,  and  that  no 
action  upon  such  claim  of  title  has  been  taken. 
Hence  it  follows  that  no  liability  of  the  estate 
of  M.  A.  Blackmon  on  account  of  such  warran- 
ty now  exists,  and  it  is  problematical  whether 
any  such  liability  will  ever  be  shown  to  exist, 
or  whether  the  estate  of  M.  A.  Blackmon  will 
ever  be  called  upon  to  respond  in  damages  for 
any  alleged  breach  of  warranty.  Under  the 
conditions  thus  shown  to  exist,  the  claim  to 
such  liability  is  entirely  contingent  and  un(fer- 
tain,  and  the  existence  of  this  possible  and  con- 
tingent liability  can  furnish  no  ground  for  de- 
lay in  disbursing  the  funds  of  the  estate. 

It  is  therefore  ordered  that  tiie  defendant  do 
forthwith  notify  the  parties  entitled  thereto 
of  his  readiness  to  disburse  the  funds  now  in 
his  hands,  in  accordance  with  the  terms  of  the 
will,  and  that,  upon  the  execution  and  delivery 
to  him  of  a  proper  receipt  therefor,  that  he 
do  pay  to  each  of  said  parties,  or  to  their  at- 
torney, the  amount  to  which  each  of  said  leg- 
atees is  entitled  under  the  terms  of  the  wiU. 
In  case  any  question  arises  as  to  the  amount  to 
which  any  such  party  is  entitled,  any  party  to 
this  action  shall  have  leave  to  apply  at  the  foot 
of  this  decree  for  an  order  to  ascertain  the 
same  by  reference,  or  otherwise.  Upon  failure 
to  give  notice  and  make  payment  as  acquired  by 
this  decree,  the  defendant  shall  be  chargeable 
wititi  interest  on  the  sums  due  in  accordance 
herewith  for  and  during  such  delay. 

Let  the  costs  and  disbursements  of  this  action 
be  paid  out  of  the  estate,  and  let  any  party  have 
leave  to  apply  at  the  foot  of  thia  decree,  upon 
due  notice,  for  any  order  necessary  to  carry  the 
same  into  effect. 

J.  Harry  Foster,  of  Rock  Hill,  for  aiq;>el- 
lants. 

Williams,  Williams  &  Stewart,  of  Lanca*- 
ter,  for  res^Kmd^t. 

WATTS,  J.  For  the  reasons  assigned  by 
his  honor.  Judge  Moore,  it  is  the  judgment 
of  this  court  that  the  Judgment  of  the  cir- 
cuit court  be  afiftrmed. 

Affirmed. 

GARY,  a  J.,  and  GAGB,  J.,  concur. 

HITDRICE;  J.  (dissenting).  I  think  the 
preponderance  of  the  evidence  shows  that  the 
executor  bought  the  land  for  less  than  its 
true  value,  and  he  should  be  required  to  ac- 
count for  the  true  value.  I  think,  too,  that 
the  exceptions  complaining  of  error  in  allow- 
ing the  executor  credit  for  certain  items 
which  were  not  properly  proved  against  the 
estate,  and  for  paym^t  of  which  he  pro- 
duced nether  proof  nor  proper  vouchers, 
should  be  sustained. 

ERASER,  J.,  concurs  with  HYDRIOK,  J. 
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OATfeS  T.  FOUNTAIN,  County  Treasurer. 

(No.  10368.) 

(Supreme  CJoort  of  South  Carolina.    Jan.  27, 

1^0.) 

1.  EviDENCB  ^s»01— Plaintiff  is  bound  to 

PBOVE  HIS  CASK. 

It  is  elemental  that  plaintiff  is  bound  to 
prove  the  case  which  he  has  brought. 

2.  Tbial  ^=s>36S— Whebb  facts  show  notice, 

AGBEED    statement    THAT    NO    NOTICE    WAS 

beceiyed  does  not  contbol. 

In  a  case  heard  on  an  agreed  statement  of 
facts  where  the  facts  show  that  plaintiff  knew 
that  his  assessment  had  been  raised  by  the 
State  Tax  Commission,  a  statement  that  no  no- 
tice was  given,  which  is  an  inference  of  Coun- 
sel, is  immateriaL 

3.  Taxation    ^=>450(3)  —  Whbbb    taxpayeb 

HAD  ACTUAL  NOTICE  OF  INOBEASB  BT  StATB 

Tax  Commission,  failubb  to  publish  no- 
tice IS  IMMATEBIAL. 

Where  a  taxpayer  had  actual  notice  of  the 
increase  of  his  assessment  by  the  State  Tax 
Commission,  the  failure  of  the  chairman  of  the 
county  board  of  equalization  to  publish  notice 
of  such  increase,  aa  required  by  Act  Feb.  25, 
1916  (29  St  at  Large,  p.  961),  amending  Act 
Feb.  20,  1916,  1 12,  does  not  invaHdate  the  tax. 

Appeal  from  Oommon  Pleas  Circuit  Court 
of  Darlingtoa  County ;  Ernest  Moore,  Judge. 

Action  by  W.  L.  Gates  against  E.  W. 
Fountain,  Treasurer  of  Darlington  County, 
to  recover  back  taxes  paid.  Judgment  for 
defendant,  and  plaintlfiC  appeals.     Affirmed. 

The  statute  (29  St  at  Large,  961)  referred 
to  In  the  opinion  reads  as  follows: 

"Whenever  the  Tax  Commission  shall  increase 
any  assessment  it  shall  mail  or  otherwise  trans- 
mit notice  thereof  to  the  person  affected  there- 
by; or  where  as  many  as  twenty  i>er  cent  of 
she  taxpayers  of  the  county,  municipality  or 
tax  district  is  affected  thereby,  to  the  chairman 
of  the  board  of  equalization  of  such  county, 
municipaUty  or  tax  district  And  said  chair- 
man shall  give  public  notice  for  at  least  one 
week  in  one  or  more  county  newspapers,  and 
any  person,  firm  or  corporation  feeling  ag- 
grieved and  desiring  a  review  by  the  tax  board  of 
review,  or  upon  the  request  of  any  one  or  more 
taxpayers  of  any  such  county,  municipality  oz 
tax  district  affected  by  such  increase,  that  he 
or  they  have  been  aggrieved,  the  said  person, 
firm  or  corporation  or  the  said  chairman  of  the 
county  board  of  equalization  or  any  other 
taxpaying  citizen  shall  have  the  right  in  behalf 
of  himself  and  in  behalf  of  all  the  taxpayers  of 
the  said  county,  municipality  or  tax  district  as 
a  body  to  appeal  to  the  said  tax  board  of  re- 
view. Within  the  ten  days  after  the  receipt  by 
mail  or  otherwise  of  such  notice  of  increase 
by  said  Tax  Commission,  the  said  person,  firm, 
corporation  or  representative  of  the  said  county, 
municipality  or  tax  district  hereinabove  pro- 
vided, shall  serve  by  mail  or  otherwise  upon 
the  diairman  of  the  South  Carolina  Tax  Com- 
mission a  written  notice  of  intention  to  appeal 


to  the  tax  board  of  review  together  with  the 
specific  grounds  upon  which  a  reversal  or  modi- 
fication of  the  action  of  the  Tax  Commission  is 
desired ;  and  upon  such  notice  and  grounds  be- 
ing served,  the  South  Carolina  Tax  Commis- 
sion shall  transmit  to  the  tax  board  of  review 
all  papers,  books  and  documents  relating  to  the 
matters  to  be  reviewed,  together  with  any 
statement  said  commission  may  desire  to  make; 
that  upon  such  notice,  exceptions,  records  and 
statement  the  tax  board  of  review  shall  make 
its  findings  and  shall  have  the  power  to  affirm, 
modify  or  reverse  the  action  of  the  Tax  Com- 
mission therein.  On  hearing  such  appeal  before 
the  board  of  review,  the  appellant  and  the  South 
Carolina  Tax  Commission  shall  be  entitled  to  a 
hearing  in  person  or  by  such  attorney  or  attor- 
neys as  either  appellant  or  Tax  Commission  or 
both  may  select  or  employ.  The  said  chairman 
of  the  county  board  of  equalization  shall  be  paid 
a  per  diem  of  five  dollars  and  actual  railroad 
fare  for  the  necessary  time  engaged  in  the  afore- 
said appeal,  not  exceeding  five  days  in  any  one 
year,  to  be  paid  by  the  county  he  repreaents." 

E.  O.  Woods  and  Miller  &  Lawson,  all  of 
Darlington,  for  appellant 

S.  M.  Wolfe,  Atty.  Gen.,  and  Jerome  F. 
Pate,  of  DarllngtiMi,  for  respondent 

GAGE,  J.  The  plaintiff  sued  to  recover 
back  ftom  the  county  treasurer  $49.23  paid 
to  hin:i,  and  now  alleged  to  have  been  in  ex- 
cess of  what  the  plaintiff  was  diargeable  by 
law  to  pay. 

The  circuit  court  dismissed  the  complaint, 
and  the  plaintiff  has  appealed. 

The  controversy  arises  out  of  the  action  of 
the  State  Tax  Commission,  whereby  that 
body  undertook  to  raise  for  the  purposes  of 
equalization  the  value  of  lands  in  Darling- 
ton from  $5.30  the  acre  to  $10.70  the  acca 

It  is  not  denied  that  the  action  of  the  Tkx 
Commission  was  lawful;  it  is  only  denied 
that  the  plaintiff  was  noticed  of  the  com- 
mission's action  before  the  plaintiff  wait  to 
pay  his  tax. 

By  the  law  after  the  assessment  was  rais- 
ed it  became  the  duty  of  the  Tax  Commis- 
sion by  mall  or  otherwise  to  transmit  notice 
thereof  to  the  chairman  of  the  board  of 
equalization  of  Darlington  county;  and  it 
became  the  consequent  duty  of  the  said 
chairman,  where  as  many  as  20  per  cent  of 
the  taxpayers  of  the  county  is  affected  there- 
by (and  so  much  was  the  case  in  Darlington 
county),  to  give  public  notice  of  the  same 
fact  for  at  least  one  week  in  the  county 
newspapers.  Let  section  12,  as  amended  by 
the  Act  of  1916  (29  St  at  Large,  961),  be 
reported. 

An  agency  therefore  designated  by  the 
statute  in  the  instant  case,  to  carry  notice 
of  the  raise  of  assessment  to  the  taxpayerBi 
was  the  chairman  of  the  county  board  of 
equalization,  and  a  process  was  publicatioD 
in  the  county  newspapers;  and  the  alleged 
failure  of   the   chairman  of  the   board  of 
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eqiialization  to  do  fbat  is  the  only  wrong  r  ed,  are  plainly  to  the  omtrary,  and  they 


the  plaintlif  snggests. 

[1]  The  plaintiff  bron^^t  the  action*  and 
It  is  elemental  that  he  was  bound  to  prore 
his  case. 

[2]  The  cause  was  heard  on  an  agreed 
statement  of  facta 

It  does  appear  therein  that — 

"No  notice  of  the  raises  made  thereby  was 
given  *  *  *  by  the  chairman  of  the  board' of 
equalijcation ;  and  that  no  other  notice  than  the 
one  sent  out  by  Hatchell  of  date  May  14,  1918, 
was  ever  givenJ 


»f 


The  circuit  court  found  that  the  plaintiff 
had  no  formal  notice  of  the  order  of  the 
Tax  C<»nmlssion  to  raise  the  assessment; 
but  that  the  plaintiff  had  actual  notice  of 
such  increase  ''at  and  before**  the  time  when 
he  went  to  pay  his  tax,  and,  having  such 
notice,  his  remedy  against  the  raise  was  by 
appeal  to  the  state  board  of  review. 

It  is  not  therefore  a  correct  statement  by 
the  appellant  that  the  circuit  court  restrict- 
ed its  finding  as  to  notice  to  that  notice 
which  the  plaintiff  got  when  he  went  to  pay 
his  taxes;  the  court  distinctly  found,  also, 
that  the  plaintiff  had  notice  "before"  he 
went  to  pay  the  tax. 

And  about  the  truth  of  that  there  can  be 
no  reasonable  doubt  when  heed  is  paid  to 
the  following  circumstances:  On  May  14th 
the  secretary  of  the  county  board  of  equali- 
sation sent  a  letter  to  the  plaintiff,  and  there- 
in advised  him  that  "by  order  of  the  Sa  Car. 
Tax  Commission  the  assessment  on  your 
real  estate  in  Oates  sdiool  district  has  be»i 
raised  from  12,900.00  to  $4,930.00,"  although 
the  same  seems  not  to  have  been  then  true; 
<»i  May  24th,  Mr.  Lawson,  counsel  then  and 
now  for  the  plaintiff,  inquired  of  the  Tax 
Commission,  "Have  you  issued  any  official 
order  raising  the  assessed  valuation  of  land 
in  Darlington  county?'  The  Tax  Commis- 
sion answered  that  the  official  order  had  not 
:been  made,  but  that  it  would  be  issued  in  a 
few  days,  after  whi(di  there  would  be  ample 
time  to  appeal;  that  the  official  order  was 
made  on  May  29th,  and  the  auditor  of  Dar- 
lington was  notified  of  the  fact;  the  county 
board  of  equalization  in  Darlington  had  no- 
tice on  March  21st  of  the  contemplated  in- 
crease in  assessment,  and  on  that  day,  at  a 
meeting  in  the  courthouse,  it  declined  to 
execute  the  orders  of  the  Tax  Commission; 
the  assessment  affected  the  entire  real  estate 
of  the  county. 

These  circumstances,  all  true,  point  to  <»- 
ly  one  conclusion,  and  that  is  the  plaintiff 
knew  his  assessment  had  been  raised. 

It  is  true  that  the  statement  of  facts  does 
declare,  as  before  stated,  that  no  other  no- 
tice than  the  one  sent  out  by  Hatchell  May 
14th  was  given;  but  the  circumstances  we 
^ve  recited,  all  in  the  record  and  undisputr 


constitute  notice^  it  matters  not  what  infer- 
ence counsel  may  draw  from  them. 

What  was  notice  is  dependent  upon  the 
undisputed  facts,  and  the  only  inference  to 
be  drawn  from  them  is  that  the  plaintiff 
tmew  of  the  increase  in  assessment. 

[S]  The  statute  is  not  rigid  as  to  how  the 
taxpayer  shall  get  notice  of  a  change  of  as- 
sessment, or  how  the  board  of  review  shall 
get  notice  of  an  appeal ;  it  declares  that  no- 
tice may  be  carried,  in  either  instance,  by 
mail  or  otherwise. 

The  plaintiff  had  ample  notice  otherwise 
than  by  mail,  and  his  remedy  was  by  appeal 
to  the  board  of  review. 

The  Judgment  is  affirmed. 


GARY,   O.  J.,   and   HXDBICK»  WATT8, 
and  FRASEB,  J  J.,  concur. 


(118  8.  C.  863) 
DIAL  T.  SOUTHERN  RY.  CO.    (No.  10847.) 

(Supreme  Court  of  South  Carolina.     Jan.  26, 

1920.) 

Railroads  ^s»279»Absbnob  or  Flaqican 

NOT   PBOXnCATB    OAU6B    OF  IlfXDBT   TO   BOT 
BOABDINO  MOVINO  TBAIN. 

Negligence,  if  any,  in  failing  to  maintain  a 
flagman  at  a  railroad  crosdng,  is  not  a  proxi- 
mate cause  of  injury  to  a  boy  who  broke  away 
from  those  who  had  him  in  charge  and  ran  to 
and  attempted  to  board  a  moving  train  on  the 
right  of  way  near  the  crossing. 

Appeal  ftoni  Richland  (bounty  Court;  M. 
S.  Whaley,  Judge. 

Action  by  W.  B.  Dial,  as  administrator, 
against  the  Southern  Railway  Company. 
From  an  order  of  nonsuit,  the  plaintiff  ap- 
peals.   Affirmed. 

W.  H.  Ck>bb,  D.  J.  Best,  and  EL  W.  Mullina, 
all  of  Columbia,  for  appellant 

Frank  O.  Tompkins,  of  Columbia,  (or  re- 
spondent. 

WATTS,  J.  This  is  an  a]x>eal  from  an 
order  of  nonsuit  granted  by  his  honor.  Coun- 
ty Judge  Whaley.  The  exceptions,  three  in 
number,  raise  two  Questiims: 

First,  did  the  operation  of  the  train  at  the 
time  and  place  in  questlcm  constitute  such  an 
attractive  nuisance  as  would  place  up<m  the 
respondent  the  burden  of  maintaining  a 
switchman  at  the  crossing,  or  gates,  dosing 
the  same? 

Second,  if  the  operation  of  said  train  did 
constitute  sudi  an  attractive  nuisance  as 
would  place  a  burden,  as  above,  on  the  re- 
8p<mdent,  was  there  any  evidence  that  the 
failure  to  have  these  protections  mentioned 
operate  as  a  proximate  cause  of  the  injury? 
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It  is  unneoessary,  in  tills  case,  to  decide 
the  first  question.  Under  the  eYldenoe  in  the 
case,  no  other  inference  can  be  drawn  than, 
even  if  a  flagman  or  gates  had  been  provided, 
it  could  not  have  been  reasonably  expected  to 
protect  the  plaintiffs  intestate  from  the  in- 
Jury  which  he  received.  Such  a  flagman  or 
gates  would  not  have  protected  the  deceased 
from  injury.  The  deceased  was  not  kUled 
on  the  crossing,  but  on  the  right  of  way  of 
the  railroad  near  the  crossing,  and  he  was 
not  playing  on  the  track,  but  he  broke  away 
from  those  who  had  him  in  charge  and  ran 
to  and  attempted  to  board  a  moving  train. 

The  exceptions  are  overruled,  and  judg- 
ment affirmed. 

GABY,  O.  J.,  and  HYDRICK,  FRASJffiR, 
and  OAGB«  JJ^  concur. 


(113  S.  C.  151) 

KHAMS  ▼•  CITT  OF  StJMTER  et  aL     (No. 

10326.) 

(Supreme  Ckmrt  of  South  Carolina.    Jan.  26, 

1920.) 

1.  Trial  ^s»340(2)  —  Rbfusai.  to  oonstbui 
vebdiot  on  motzoit  wor  nbw  tbzal  not  sb- 
BOB. 

Where  a  Jniy  was  allowed  to  disperse  after 
returning  a  verdict  for  plaintiff  and  no  objection 
was  made  to  the  form  of  the  verdict  until  a 
motion  for  a  new  trial  was  made,  the  court's 
refusal  to  then  construe  the  verdict  was  not  er- 
roneous. 

2.  Trial  ^s»336— Vebdiot  bequibes  patkbnt 
from  bach  dbfbndant  sued  jointly  and 
sbverallt. 

Where  two  defendants  had  been  sued  jointiy 
and  severally,  a  verdict  finding  for  plaintiff  for 
a  certain  sum  against  the  first  defendant  and 
also  finding  the  same  damages  against  the  other 
defendant  requires  each  defendant  to  pay  the 
named  sum. 

3.  Trial  ^=>340(2)— Objections  to  form  or 

VERDICT  SHOULD  BE  ILIDS  BEFORE  JURY  DIS- 
PERSES. 

A  defendant  claiming  that  a  verdict  should 
be  clarified  and  reformed  should  make  the  re- 
quest before  the  jury  is  discharged. 

Ap];>eal  from  (Common  Pleas  Circuit  Gourt 
of  Sumter  County ;  W.  H.  Townsend,  Judge. 

Action  by  Annie  Rhame,  by  her  guardian 
ad  litem,  against  the  City  of  Sumter  and 
Eugene  Forshee.  Judgment  for  plaintiff,  and 
the  first-named  defendant  appeals.    Affirmed. 

• 

R.  D.  Epps,  of  Sumter,  for  appellant 
John  H.  Clifton,  of  Sumter,  for  recfpondent. 

WATTS,  J.  This  was  an  action  for  dam- 
ages for  an  injury  alleged  to  be  caused  to 
the  plaintiff,  an  infant,  by  an  accident,  caus- 


ed by  automobile,  In  which  her  father  was 
driving  her  and  her  mother,  ninnlng  Into 
an  open  ditch  or  sewer  connection  upon  one 
of  the  streets  of  the  dty  of  Sumter.  The 
defendant,  F<nshee,  was  a  plumber  in  said 
city,  and  had  opened  the  ditch  in  question. 
The  case  was  tried  by  Judge  Townsend  and 
a  jury  for  Sumter  county  and  resulted  in  a 
verdict  in  favor  of  the  plaintiff  in  the  fol- 
lowing form: 


«i 


We  find  for  the  plaintiff  four  hundred  twen- 
ty-five ($425.00)  dollars  against  the  city  of  Sum- 
ter actual  damages.  We  find  for  the  plaintiff 
four*  hundred  twenty-five  ($425.00)  dollars 
against  Eugene  Forshee  actual  damages. 

''J.  A.  Middleton,  Foreman." 

The  verdict  was  rec^ved  without  objec- 
tion, protest,  or  offer  of  correctiMi  or  any 
motion.  After  entry  of  judgment,  due  no- 
tice of  appeal  was  given  by  both  def^idanta 
At  the  hearing  before  this  court  it  was  an- 
nounced that  Forshee  did  not  perfect  his 
appeal  and  had  abandoned  the  same. 

The  city  of  Sumter  by  15  exertions  im- 
pute error  and  seek  reversal.  Exceptions  1, 
2,  8,  and  4,  allege  error  in  not  directing  a 
verdict  asked  for  by  ai^ellant,  and  in  an 
alleged  erroneous  charge  to  the  jury.  These 
exceptions  are  overruled.  There  was  ample 
evidence  to  go  to  the  jury  for  their  determi- 
nation, and  his  honor's  charge  was  aj^^ 
cable  to  the  case  and  free  from  error. 

Exceptions  5,  6,  8,  and  9  are  overruled  as 
being  without  merit.  Exceptions  6  and  IB 
raise,  appellant's  counsel  say,  the  principal 
questions  on  this  appeal,  whether  the  ver- 
dict should  be  construed  as  a  joint  verdict 
for  $425  and  that  sum  can  be  satisfled  by 
one  payment  of  such  sum;  then  the  exc^K 
tions  will  fall,  as  they  are  based  upon  the 
contention  of  the  respondent  that  each  de- 
fendant must  pay  such  sum.  AppellantB 
contend  that  his  honor  should  have  passed 
on  the  motion  to  construe  the  verdict:  that 
the  objection  went  to  the  verdict  itself,  and 
not  merely  as  to  its  form. 

[1]  If  the  verdict  was  a  joint  verdict  for 
$425,  then  it  was  objectionable  only  in  fonn ; 
but,  if  the  jury  meant  to  apportion  an  $850 
verdict,  then  the  objections  went  to  the  sob- 
stance  of  the  verdict.  When  the  verdict  was 
received,  no  objection  was  interposed  to  it 
until  a  motion  for  a  new  trial  was  made^ 
after  the  jury  had  dispersed.  Then  his  hon- 
or was  asked  to  construe  it,  which  he  de- 
clined to  do.  and  we  cannot  say  he  was  in 
error. 

[2]  The  complaint  makes  out  a  joint  cause 
of  action  against  both  defendants,  which  re- 
sulted in  the  injury  of  the  respondent  The 
facts  show  she  was  injured  seriously.  The 
verdict  of  the  jury  found  against  eadi  de- 
fendant $425.  This  they  had  the  right  to 
do.    They  had  been  sued  jointly  and  sever- 
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ally,  and  the  Jury  divided  the  damage  in 
«qtial  parts.  Thes^,  by  their  verdict,  found 
that  the  respondent  had,  b^en  daD;^iged  in  the 
Bom  of  $850;  that  each  defendant  should 
pay  $425.  While  the  verdict  is  unusual,  no 
effort  was  made  to  correct  it  before  the  jury 
had  separated.  His  honor  would  have  done 
so  had  he  been  requested  to  find  out  just 
what  the  jury  meant,  and  had  the  verdict 
reformed.  The  verdict,  as  it  stands,  is 
against  each  defendant  for  $425.  The  pay- 
ment by  one  will  not  satisfy  the  judgment 
as  to  the  other. 

[3]  The  defendant's  counsel  made  no  at- 
tempt to  find  out  what  the  jury  intended,  and 
tbeir  objections  come  too  late.  It  was  their 
business  to  clarify  and  ask  for  a  correction 
and  reformation  of  verdict  before  the  jury 
were  discharged. 

The  exceptions  are  overruled.  Exception 
15  is  overruled.  Exceptions  1  and  2,  as  to 
the  case  settled  for  ai^eal,  are  overruled  as 
Forshee,  at  that  time,  was  before  the  court 
and  had  not  abandoii^ed  his  appeal. 

All  exceptions  are  overruled,  and  judgm^it 
afDrmed. 

GART,  O.  J.,  and  HTDRICK,  FEASER, 
and  GAGE,  JJ.,  concur. 


<113  S.  C.  487) 
WILLIAMS  V.  WORKMAN.    (No.  10384.) 

(Supreme  Court  of  South  Gktrolina.    Jan.  26, 

1920.) 

1.  GoxjBTS  ^=9170  —  Action  in  claim  and 

DVLIVSBT      NOT       BBTOND      JUfiiaDIOTIONAL 
▲MOUNT  or  COUNTT  OOUBT. 

In  claim  and  d^v^ry  for  an  automobile, 
where  the  complaint  alleged  that  by  reason  of 
defendant's  fraudulent  acts  in  obtaining  pos- 
session of  the  car,  and  by  its  malicious  deten- 
tion, plaintiff  had  been  damaged  in  the  snm  of 
$2,500,  the  case  was  within  the  jurisdiction 
of  the  county  court,  limited  to  $3,000,  despite 
the  prayer  for  judgment  for  possession  of  the 
automobile  (worth  $1,250),  and  for  damages  in 
the  sum  of  $2,500;  the  complaint,  of  which  the 
prayer  is  no  part,  and  the  afiSdavit,  not  show- 
ing the  amount  claimed  was  in  excess  of  $3,000. 

2.  Pleading    ^=»72— Pbatkb    not   pabt    of 
covfulint. 

The  prayer  of  the  complaint  is  no  part  of 
the  complaint. 

Appeal  from  Richland  Gounty  Gourt;  M. 
8.  Whaley,  Judge. 

Action  in  claim  and  delivery  by  H.  S.  Wil- 
liams against  R.  G.  Workman.  From  Judg- 
ment for  plaintiff,  defendant  appeals.  Af- 
firmed. 


De  Pass  A  De  Pass  and  Alfred  WaUaoS, 
Jr.,  all  of  Golumbia,  for  appellant 

Tompkins,  Barrett  ft  McDonald*  of  Golum- 
bia, for  respondent 

FRASER,  J.  This  is  an  action  for  claim 
and  delivery,  tried  in  the  coun^  court  for 
Richland  county.  There  is  only  <me  ques- 
tion in  the  case,  and  that  is  the  question  of 
Jurisdiction.  The  Jurisdiction  Oif  the  county 
court  is  limited  to  $3,000.  The  prayer  of  the 
complaint  reads: 

''Wherefore  the  plaiutiif  demands  Judgment 
for  the  possession  of  the  automobile  above 
described,  for  damages  in  the  sum  of  twenty- 
five  hundred  (2,500)  dollars,  the  costs  of  this 
action,  and  such  other  and  further  relief  as  may 
foe  Just  and  prefer." 

The  verdict  was  for  the  plaintiff  for  the 
possession  of  the  car  or  its  value,  $1,250,  if 
lx>ssession  could  not  be  had.  The  record  fur- 
ther shows  that  on  the  trial  of  the  case  the 
plaintiff  daimed  that  he  was  entitled  to  the 
possession  of  the  automobile  in  question,  or 
its  value,  $1,250,  If  it  could  not  be  had,  and 
damages  for  each  day  it  had  been  retained 
by  the  defendant,  in  the  sum  of  $5  to  $10 
per  day,  whichever  amount  the  Jury  thought 
proper.  The  record  does  not  show  the  exact 
time  of  the  detention,  but  60  days  is  a  liberal 
allowance. 

[1 , 2]  The  appellant  contends  that  the 
plaintUTs  claim  was  for  $2,500  damages  and 
an  automobile  valued  at  $1,250,  or  $3,750,  so 
that  the  amount  in  controversy  exceeded  the 
Jurisdiction  of  the  court  by  $750.  There  is 
no  doubt  that  the  amount  in  controversy  at 
the  trial  was  well  within  the  Jurisdiction  of 
the  county  court  The  question  is:  Do  the 
complaint  and  affidavit  show  that  the  amount 
claimed  is  in  excess  of,  or  fail  to  show  that 
the  case  is  within,  the  limited  Jurisdiction  of 
the  county  court?  It  shows  neither.  It  needs 
no  citation  of  authority  to  show  that  the 
prayer  of  the  complaint  is  no  part  of  the  com- 
plaint   The  complaint  alleges: 

''5.  That  by  reason  of  the  willful,  malicioos, 
and  high-handed  acts  of  the  defendant  in  ob- 
taining possession  of  said  car  by  fraud  and 
misrepresentation,  and  the  willful  and  malici- 
ous detention  of  said  automobile,  thereby  de- 
priving plaintiff  of  the  use  thereof,  this  plain- 
tiff has  been  damaged  in  the  sum  of  $2,500." 

In  other  words,  the  complaint  alleges  that 
the  plaintiff's  loss  by  reason  of  the  loss  of 
his  automobile  is  $2,500,  and  that  sum  is 
within  the  Jurisdiction  of  the  county  court 

The  excepti<m  is  overruled,  and  the  Judg- 
ment  is  affirmed. 

GARY,  G.  J.,  and  HYDRIGK,  WATTS,  and 
GAGE,  JJ.,  concur. 


®=s>For  other  cases  see  same  topic  and  KBY-N17MBBR  in  all  Key-Numbered  Digests  and  Indexes 
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HOLMAN  7.  CITY  OF  OBANQEBURG. 

(No.  10364.) 

(Supreme  Court  of  South  Carolina.    Jan.  27, 

1920.) 

1.  Tbial    ^=>140(1)— Cbedibujtt    or    wir- 

HESSES  FOB  JI7BT. 

The  truth  of  testimony  is  a  matter  for  the 
jury  to  determine. 

2.  Municipal  cobpobations  ^=»821(8)— Neg- 
lioenge  of  citt,  in  pebmittino  abandon- 
ed wateb  ci7t-0ff  to  pbotbude  abote 
patbmsnt,  fob  juet. 

Whether  a  dty  was  guilty  of  negligence 
in  permitting  an  abandoned  water  cut-off,  on 
and  nearly  midway  the  pavement  of  one  of  its 
principal  streets,  to  protrude  two  or  three 
inches  above  the  face  of  the  pavement,  held 
for  the  jury. 

Appeal  from  Common  Pleas  Circuit  Conrt 
of  Orangeburg  County;  I.  W.  Bowman, 
Judge. 

Action  by  E.  V.  Holman  against  the  City 
of  Orangeburg.  Judgment  for  defendant, 
and  plaintiff  appeals.  Reversed,  and  new 
trial  ordered. 

L.  A.  Hutson  and  T.  M.  Raysor,  both  of 
Orangeburg,  for  appellant. 

John  S.  Bowman  and  Adam  H.  Moss,  both 
of  Orangeburg  for  respondent 

GAGE,  J.  Action  for  tort  to  the  person; 
nonsuit ;  appeal  by  the  plaintiff. 

The  particular  delict  alleged,  and  that  to 
which  the  testimony  was  directed,  was  the 
maintenance  by  the  city  of  an  abandoned 
water  *'cut-off"  on  and  nearly  midway  a 
pavement  of  one  of  its  principal  streets. 

The  testimony  tends  to  show  that  the  cut- 
off is  two  or  three  inches  in  diameter;  it 
protrudes  two  or  three  inches  above  the  face 
of  the  pavement;  it  has  so  existed  more 
than  10  years ;  the  obstruction  had  been  re- 
ported to  the  city  government,  and  its  re- 
moval asked  for;  three  other  men  besides 
the  plaintiff  had  fallen  over  it,  and  one  had 
done  so  many  times;  and  an  old  lady  fell 
over  it  and  nearly  fell  into  a  nearby  ditch. 

[1,2]  It  was  for  the  jury  to  determine: 
(1)  If  this  testimony  is  true;  and  (2)  if  it 
convicted  the  defendant  of  a  lack  of  due 
care. 

The  late  case  of  Aughtry  v.  Ck>lumbla,  08 
S.  E.  195,  upon  which  the  court  relied,  pre- 
sented no  such  facts ;  and  facts  make  a  case. 

The  nonsuit  ought  not  to  have  been 
granted. 

The  judgment  is  reversed,  and  a  new  trial 
is  ordered. 

GARY,  O.  J.,  and  HYDRICK,  WATTS,  and 
ERASER,  JJ.,  concur. 


(113  8.  C.  365) 
MILLER  y.  GOODWIN  et  al.     (No.  10828.) 

(Supreme  Court  of  South  Carolina.    Jan.  26, 

1920.) 

1.  MOBTOAGES  ^=9521— PUBCHASEB  AT  VOBK- 
CL06UBE  HAS  BEASONABUB  TIlfB  TO  INYESTI- 
OATE  TITLB. 

A  purchaser  of  land  at  a  mortgage  fore- 
closure sale  is  entitled  to  a  reasonable  time 
to  investigate  the  title,  but  is  not  entitled  to  a 
time  extending  over  several  months. 

2.  MoBTOAOES  ^=9522~Masteb  ebbbd  in  NOT 

PEBMITTINO  MOBTOAGOB  TO  PAT  JUDGMENT 
AFTEB  BIDDEB  AT  FOBEOLOSUBE  BEFUSED  TO 
COMPLY  WITH  BID. 

Where  purchaser  at  mortgage  foreclosure 
sale  refused  to  comply  with  his  bid  on  account 
of  an  appeal  pending  as  to  the  legality  of  an 
order  of  reference  and  an  alleged  defect  in  title, 
the  master  erred  in  then  refusing  to  permit  the 
mortgagor  to  pay  the  judgment  and  costs. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Richland  County ;  Thomas  S.  Sease,  Judge. 

Action  by  E.  McKay  Miller  against  Greorge 
Goodwin  and  others  to  foreclose  a  mortgage. 
From  an  order  confirming  master's  report  of 
sale,  the  named  defendant  appeals.  Affirmed 
nisi. 

See,  also,  98  S.  E.  129. 

B.  B.  Evans,  of  Columbia,  for  appellant 
Hunter  A.   Gibbes,  of  Columbia*  tor  re- 
spondent 

WATTS,  J.  This  is  an  appeal  from  order 
of  Judge  Sease  confirming  master's  report  of 
sale  of  real  estate  under  decree  of  foreclo- 
sure and  sale  and  issuing  order  to  put  pur- 
chaser in  possession  and  refusing  to  allow 
appellant  to  pay  the  amount  of  judgment  un- 
der a  former  order  of  the  circuit  Judge. 

The  respondent's  statement  of  facts  is: 

''This  action  was  commenced  October  26, 1917, 
for  the  purpose  of  foreclosing  a  mortgage  of 
real  estate  executed  April  10,  1914.  By  order 
of  reference  the  case  was  referred  to  the  master 
of  Richland  county  to  take  the  testimony.  On 
the  testimony  thus  taken  the  case  came  for 
trial  before  the  circuit  court,  and  resulted  in  a 
decree  of  foreclosure  dated  June  27,  1918.  Pur- 
suant to  the  terms  of  the  decree,  the  master  ad- 
vertised the  land  for  sale,  and  sold  it  on  sales 
day,  September  2,  1918.  The  land  was  bid  in 
at  the  sale  by  Messrs.  Melton  &  Belser,  attor- 
neys. Some  time  prior  to  the  sale  the  defend- 
ant's attorney  gave  notice  of  intention  to  ap- 
peal from  the  order  of  reference  made  in  the 
case.  However,  he  gave  no  bond  and  did  not 
secure  on  order  staying  the  sale.  This  appeal 
was  afterwards  perfected,  and  was  heard  by 
this  court  at  the  October  term,  1918.  This  court 
dismissed  the  appeal  and  sustained  the  judgment 
below  by  decision  handed  down  in  January, 
1919.     See  Miller  v.  Goodwin,  98  S.  £.  129. 

"There  were  a  number  of  bids  at  the  sale  in 
September,  1918.    Defendant's  counsel  was  not 
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preaent  at  the  sale.  No  notice  of  objection  to 
Ihe  aale  was  given.  No  notice  of  irregularities 
in  title  or  of  outstanding  dower  daim  was  giv- 
en. The  sale  was  therefore  a  fair  one,  free  from 
any  circumstances  likely  to  chUl  the  bidding. 
Messrs.  Melton  &  Belser  proceeded  to  examine 
the  titie  to  the  property,  and  finally  refused  to 
comply  with  their  bid  on  account  of  the  follow- 
ing aUeged  defects:  Outstanding  dower  claim, 
•daim  of  Alice  Marsh,  and  daim  of  L.  M.  Dan- 
iels. They  also  refused  to  comply  on  account  of 
the  pending  appeal  as  to  the  regularity  of  the 
•order  of  reference.  Ihiring  the  course  of  sev- 
eral months  efforts  were  made  to  perfect  the 
title,  but  without  success.  In  February,  1919, 
the  master  readvertlsed  the  property  for  sale  on 
sales  day  in  March,  1919.  A  few  days  prior  to 
sales  day  in  March  the  purchasers  assigned  their 
bid  to  Hunter  A.  Gibbes,  and  he  in  turn  assigned 
it  to  West  End  Realty  Company.  On  March  1, 
1919,  two  days  before  the  March  sales  day,  the 
said  company  paid  the  amount  of  the  bid,  $960, 
and  received  a  tide  deed  from  the  master  con- 
veying the  property.  The  public  sale  was  then 
called  off.  The  appellant,  George  Goodwin, 
•claims  to  have  made  an  offer  to  the  master  to 
pay  tiie  debt.  This  offer  was  made  after  the 
public  sale  on  September  2,  1918.  In  fact,  it  is 
alleged  to  have  been  made  a  few  days  prior  to 
the  date  of  the  conveyance  in  favor  of  West 
End  Realty  Company.  After  receiving  the  title 
deed,  the  purchaser  made  a  motion  in  the  dr- 
•cuit  court  for  an  order  confirming  the  sale  and 
for  a  writ  of  ejectment.  This  motion  was  op- 
posed by  George  Goodwin  with  a  motion  to  set 
■aside  the  sale.  The  question  as  to  whether  or 
not  the  sale  should  be  confirmed  or  set  aside 
was  then  referred  to  the  master  for  Richland 
county.  He  took  the  testimony  offered  and 
made  his  report,  dated  April  8,  1919,  recom- 
mending that  the  sale  be  confirmed.  The  matter 
then  came  before  Hon.  T.  S.  Sease,  presiding 
judge,  on  exceptions  to  the  master^s  report  con- 
firming the  sale,  and  directing  the  sheriff  to  put 
the  purdiaser  in  possession  of  the  premises  de- 
scribed in  the  deed.  From  this  order  of  Jodge 
Sease  confirming  the  sale  the  defendant  now  ap- 
peals to  this  court" 

The  exceptions,  serea  in  number,  raise  tlie 
following  questions: 

First,  they  assign  error  in  refusing  to  set 
aside  the  deed  on  the  ground  that  the  original 
purchaser  refused  to  comply  with  bid  and  the 
tender  of  the  judgment  made. 

[1]  There  is  no  doubt  but  that  Messrs.  Mel- 
ton &  Belser,  attorneys,  had  the  right,  when 
they  bid  in  the  property,  to  have  a  reason- 
able time  to  investigate  the  titie  before  com- 
plying with  their  bid,  but  they  were  not  en- 
titled to  an  unreasonable  time  to  investigate 
this  titie,  extending  over  several  months. 
Pending  this  investigation,  appellant's  attor- 
ney, and  before  assignment  of  bid  by  Melton 
St  Belser,  tendered  to  the  master  the  full 
amount  of  the  judgment  and  costs,  which  was 
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refused  by  the  master,  as  being  too  late  onder 
the  terms  of  Judge  Townsend*s  order  of  June 
27,  1918. 

[2]  This  order  provided  for  sale  in  Septem- 
ber, 1918.  At  that  time  the  property  was 
sold.  The  master  readvertised  the  property 
for  sale  for  Mardi,  1919.  On  February  28, 
1919,  a  few  days  before  sales  day  in  March, 
1919,  the  bid  was  assigned  by  Melton  &  Bel- 
ser to  Hunter  A.  Gibbes,  and  on  March  1, 
1919,  Mr.  Gibbes  assigned  this  bid  to  West 
End  Realty  Ck)mpany,  who  complied  with  the 
terms  of  bid  and  received  titie  to  the  prop- 
erty. Pending  the  last  advertisement  for 
sale,  and  on  Monday  the  3d  day  of  March, 
1919,  and  before  the  hours  of  sale,  Mr.  Evans, 
appellant's  attorney,  offered  to  pay  the 
amount  of  judgment  fixed 'by  the  decree  of 
Judge  Townsend,  and  stop  the  sale,  which 
offer  was  refused  by  the  master,  who  allowed 
the  West  End  Realty  C<Hnpany  to  comply  un- 
der their  assigned  bid,  and  gave  to  them  a 
deed  to  the  premises.  Under  the  facts  of 
this  case  the  master  was  in  error  in  not  al- 
lowing the  appellant  to  pay  the  full  amount 
of  Judgment  with  costs. 

Melton  &  Belser,  after  bidding  <^  the  prop- 
erty, had  a  reasonable  time  to  investigate  the 
titie  or  assign  their  bid.  If  they  or  their  as- 
signees had  complied  with  the  terms  of  sale, 
they  would  have  been  entitied  to  a  deed,  and 
an  offer  to  pay  the  judgment  after  the  sale 
should  have  been  rejected,  but  several  months 
elapsed,  and  property  was  readvertised  for 
sale,  and  a  few  days  before  sale  the  bidders 
assigned  their  bid,  which  was  reassigned  to 
the  respondents,  who  complied,  went  into  pos- 
session of  the  property,  and  pending  this  ap- 
peal, although  required  by  an  order  of  the 
Chief  Justice  to  give  a  bond  in  the  sum  of 
$1,000,  admit  that  they  have  not  done  so. 

The  appellant's  appeal  from  the  order  of 
Judge  Sease  is  also  sustained.  The  judg- 
ment of  this  court  is  that,  if  the  appellant, 
within  30  days  after  remittitur  of  this  court 
Is  received  in  the  circuit  court,  shall  pay  to 
the  master  for  Richland  county  the  Judgment 
fixed  by  decree  of  Judge  Townsend  in  full  and 
all  interest  therein  up  to  the  day  of  payment 
as  fixed  by  this  judgment — ^that  is,  when  re- 
mittitur of  this  court  is  received  by  circuit 
court  and  all  costs  due  thereon  up  to  the  time 
of  sale  intended  to  be  made  in  March,  1919 — 
then  the  deed  executed  to  the  respondents  be 
set  aside  and  declared  to  be  null  and  void, 
and  the  order  appealed  from  be  reversed; 
otherwise  the  order  appealed  from  be  afiarm- 
ed,  however,  with  no  costs  of  this  appeaL 

Affirmed  nisL 

GARY,  a  J.,  and  HYDBICK,  FRASJSR, 
and  GAGE,  JJ.,  concur. 
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STILL  T.  ATLANTIC  COAST  LINB  B.  CO. 
(two  cases).    (No.  10321.) 

(Supreme  Court  of  South  Carolina.    Jan.  26, 

1920.) 

Railroads  ^=s>350(34)— Wuxful  waxlwb  to 
keep  cb08siko  in  proper  condition  was 

FOR  JURY. 

•In  an  action  for  injuries  to  occupants  of 
an  automobile  by  reason  of  defect,  in  a  cross- 
ing, question  of  willfulness  of  railroad  in  fail- 
ing to  keep  the  crossing  in  safe  condition  for 
travel,  or  legal  equivalent  thereof,  held  for 
jury,  under  evidence  that  railroad  allowed  rails 
to  protrude  above  ground  5%  or  6  inches. 

Appeal  from  Common  Pleas  Circai^  Court 
of  Barnwell  County ;  Edward  Mclver,  Judge. 

Actions  by  B.  B.  Still  and  by  Mrs.  Ethel 
Still  against  the  Atlantic  Coast  Line  Rail* 
road  Company.  Judgments  for  plaintiffs, 
and  defendant  appeals.    Affirmed. 

Harley  &  Blatt,  of  Barnwell,  for  appellant. 
A.  H.  Nlnestein  and  C.  O.  Simms,  both  of 
Barnwell,  for  respondents. 

ERASER,  J.  "November  8,  1917,  plain- 
tiffs, in  an  automobile,  were  traveling  along 
a  public  highway  in  Orangeburg  county, 
which  crossed  defendant's  track,  near  Cope, 
S.  C.  Upon  reaching  this  crossing,  plaintiffs 
alleged  and  testified,  their  automobile  was 
deflected  out  of  its  course  and  wrecked,  and 
they  were  both  injured  in  their  persons, 
by  reason  of  the  defective  condition  of  the 
crossing,  the  duty  of  maintaining  which 
rested  upon  defendant.  By  way  of  answer 
defendant  pleaded  a  general  denial  and  con- 
tributory negligence  of  plaintiffs.  At  the 
close  of  all  the  evidence,  both  for  plaintiffs 
and  defendant  (the  two  cases  being  by  con- 
sent tried  together),  defendant  moved  the 
court  to  direct  verdicts  in  its  favor  ui)on  the 
grounds:  (X)  That  there  was  no  evidence  of 
willfulness;  (2)  that  the  only  inference  to 
be  drawn  from  all  the  evidence  was  that 
plaintiffs'  contributory  negligence  prevented 
any  recovery.  The  motion  was  overruled, 
and  the  cases  submitted  to  the  jury  on  the 
issues  of  negligence  and  willfulness.  Ver- 
dicts for  both  plaintiffs  were  returned,  upon 
which  Judgments  were  duly  entered,  from 
which  Judgments  notices  of  appeal  were  sea- 
sonably given.  The  appeal  is  before  this 
court  upon  exceptions  4  and  5,  to  the  refusal 
of  motion  to  direct  verdicts;  all  the  other 
exceptions  being  abandoned.  Upon  the.  mo- 
tion below  it  was  conceded  by  defendant  that 
there  was  evidence  to  go  to  the  Jury  on  the 
issue  of  negligence.  It  was  contended,  and 
it  is  contended  here,  that  there  was  no  evi- 
dence for  the  Jury  as  to  willfulness  or  its 
legal  equivalent,  and  that  there  could  be  no 
recovery,  because  the  evidence  conclusively 


showM  that  the  negligence  of  plaintiffs  con- 
tributed to  tlieir  injuries  as  a  proximate 
cause." 

This  appeal  cannot  be  sustained.  There 
was  evidence  from  which  it  might  be  infer- 
red that  the  defendant,  whose  duty  it  was 
to  "guard  or  protect  its  rails  by  plank,  tim- 
ber, or  otherwise,  so  as  to  secure  a  safe  and 
ea^y  passage  across  its  road,"  did  not  pro- 
tect the  crossing  at  the  place  of  the  acci- 
dent in  any  way,  but  allowed  its  rails  to 
protrude  above  the  ground  5%  or  6  inches. 
That  the  ground  approaching  the  crossing 
was  in  such  condition  that  the  automobile 
lights  did  not  fall  on  the  roadbed  at  night 
and  that  it  could  not  be  seen  l^y  one  ap- 
proaching the  railroad  at  night  Some  of 
the  defendant's  witnesses  said  the  crossing 
was  "fairly  good,"  and  ''a  little  bad."  These 
defendant's  witnesses  seemed,  from  the  rec- 
ord, to  have  spok^i  from  their  general 
knowledge  of  conditions  at  the  crossing.  One 
witness  for  the  plaintiff  stated  that  he  had 
had  trouble  at  this  crossing  in  September  be- 
fore the  accident  complained  of.  There  was 
no  error  in  refusing  to  direct  a  verdict  f<nr 
the  defendant 

The  Judgment  la  affirmed. 

GARY,  C.  J.,  and  HYDRICK,  WATTS,  and 
GAGE,  JJ.,  concur. 


(U3  S.  C.  390> 

DINGLE  T.  MAJOR.     (No.  10323.) 

(Supreme  Court  of  South  Carolina.     Jan.  26^ 

1920.) 

I 

1.  Deeds  ^=>210,  211(3)— Evtdencb  showhto 
icotheb'b  deed  to  dauohtee  was  fbocitbei^ 
by  fraud  and  was  without  oonstdbea- 

TION. 

In  suit  by  an  ignorant  negro  woman,  75 
years  old,  unable  to  read  or  write,  and  without 
business  experience,  to  set  aside,  on  the  ground 
of  fraud,  deed  of  her  interest  in  her  intestate 
husband's  land,  made  in  consideration  of  agree- 
ment by  the  grantee  daughter  and  husband  to 
support  her  for  life  and  build  her  a  house  on 
her  part  of  the  land,  evidence  held  sufficient 
to  sustain  finding  the  fraud  alleged,  misrepre- 
sentation by  the  grantee  daughter's  husband  as 
to  the  contents  of  the  deed,  had  been  proved, 
and  that  the  deed  was  without  consideratioii. 

2.  Deeds  <$=:»210  —  Evidence  «=s>432~Sbai» 

NOT    CONCLUSIVE    evidence    OF    CON8IDEBA- 
TION    IN    CASE    OF*  ATTACK   FOB   FRAUD. 

A  seal  prima  fade  imports  oonsideraticMi, 
where  none  is  alleged  or  proved,  but  is  not 
conclusive  of  the  issue,  where  the  instrument, 
as  a  deed,  is  attacked  for  fraud  or  undue  in- 
fluence, in  which  case  want  or  insufficiency  of 
consideration  may  be  proved  as  an  element  tend- 
ing to  prove  fraud. 


^=9For  other  cases  see  same  topic  and  KEY-NXJMDBR  In  all  Key-Numbered  Digests  and  Ind«x< 
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Appeal  from  Common  Pleas  Glrcnlt  Cknirt 
of  Williamsburg  County;  John  S.  WHboq, 
Judge. 

Action  by  Diana  Dingle  against  Frances 
Major.  From  a  judgment  for  plaintiff,  de- 
fendant appeals.    Affirmed. 

StoU  &  O'Bryan,  of  Kingstree,  for  appel- 
lant. 
Lee  &  Sbuler,  of  Kingstree,  for  respondent. 

HYDRICK,  J.  Tbis  is  an  action  to  set 
aside  a  deed  from  plaintiff  to  defendant, 
who  is  plaintiff's  daughter,  for  fraud. 

Plaintiff  is  an  ignorant  old  negro  woman, 
being  about  75  years  old,  unable  to  read  or 
write,  and  without  any  business  knowledge 
or  experience.  Her  husband,  James  Dingle, 
died  intestate,  about  1008,  seized  of  a  tract 
of  75  acres  of  land,  and  leaving  plaintiff  and 
nine  children  as  his  heirs  and  distributees. 
The  children  had  all  left  home,  except  a 
son,  James,  with  whom  plaintiff  continued 
to  live  at  the  home,  until  he  died,  about  two 
years  later.  After  the  death  of  James,  she 
lived  with  defendant  about  two  years,  and 
then  moved  back  to  the  old  home  place  into 
a  little  cabin  that  had  been  prepared  for 
her;  the  old  dwelling  house  having  gone  to 
decay  and  become  unfit  to  live  in.  The  cab- 
tni  was  very  small  and  uncomfortable,  and 
the  old  woman  wanted  a  better  house  to  live 
to. 

There  had  been  some  talk  among  them, 
mother  and  children,  about  the  division  of 
the  land,  so  that  eadi  could  have  his  share 
In  severalty'.  In  these  talks  the  old  woman 
was  told  and  believed  that  she  had  only  an 
equal  share  with  the  children — a  child's 
part  She  made  a  verbal  agreement  with 
defendant  and  her  husband,  Ben  Major,  who 
appears  to  have  represented  his  wife 
throughout,  and  under  whose  guidance  she 
appears  to  have  acted,  that  if  they  would 
support  and  take  care  of  her,  and  build  a 
comfortable  house  on  her  part  of  the  land, 
fdr  her  to  live  in  the  rest  of  her  life,  she 
would  convey  to  defendant  her  interest  in 
the  land.  Their  idea  appears  to  have  been 
to  have  her  part  and  defendant's  part  set 
off  together.  Ben  told  her  that  he  would 
not  build  the  house  until  the  land  was  di- 
vided, saying  that,  if  he  did,  the  other  chil- 
dren would  get  the  benefit  of  it 

On  February  16,  1918,  Ben  had  a  Mr.  Gor- 
don, a  white  man  who  lives  near  them,  pre- 
pare the  deed  in  question,  and  carried  plain- 
tiff to  his  house,  where  she  executed  it.  The 
deed  does  not  embody  the  agreement,  but  is 
an  absolute  conveyance  of  plaintiff's  interest 
in  the  land,  without  any  condition,  reserva- 
tion, or  limitation  whatever.  Plaintiff  tes- 
tified that  the  deed  was  not  read  or  explain- 
ed to  her;  that  Ben'  told  her  that  it  was  a 
paper  to  effect  a  division  of  the  land,  so  that 
her  part  could  be  set  off  to  her,  and  he  could 
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then  build  her  homse,  accordfaig  to  their 
agreement;  that  she  signed  it,  relying  en- 
tirely upon  that  statement,  and  believing 
that  he  would  protect  her  rights.  Mr.  Gordon 
testified  that  the  deed  was  either  read  or  ex* 
plained  to  her,  but  h&did  not  say  which.  The 
master  found  that,  whether  read  or  explain- 
ed, she  did  not  understand  its  purport,  and 
that  she  would  not  have  signed  it,  if  she  had 
been  made  to  understand  it  The  circuit 
court  concurred  in  that  finding,  and  it  is 
sustained  by  the  weight  of  evidence. 

On  March  4,  1918,  defendant  conmienced 
an  action  against  her  brothers  and  sisters 
for  the  sale  of  the  land  for  partition,  allege 
ing  that  it  could  not  be  divided  in  kind, 
and  alleging  that  she  had  bought  and  was 
the  owner  of  her  mother's  interest  therein. 
Thereupon  this  action  was  commenced.  In 
her  verified  answer,  defendant  denied  the 
agreement  alleged  in  the  complaint,  and  al- 
leged that  the  deed  was  executed  in  consid^' 
oration  of  the  care  and  support  which  she 
had  furnished  her  mother  for  the  eight  years 
before  the  execution  thereof.  But  at  the 
trial  defendant  admitted  the  agreement,  and 
said  that  it  was  their  intention  that  it 
should  be  embodied  in  the  deed,  as  appears 
from  the  following  excerpt  from  her  testi- 
mony: 

"It  was  understood  with  my  mother  that,  if 
she  would  make  me  a  deed  to  her  interest  in 
the  land,  I  would  build  her  a  house  on  it,  and 
she  could  live  in  it  as  long  as  she  lived,  and 
then  the  land  would  come  to  me.  I  told  Mr. 
Gordon  this,  and  she  told  Mr.  Gordon  the 
same  thing,  and  Mr.  Gordon  was  to  draw  the 
paper  to  that  effect.  1  saw  Mr.  Gordon  about 
three  weeks  before  that  paper  was  signed,  and 
he  told  me  he  would  have  the  paper  ready,  and 
for  me  to  have  mother  there.  I  sent  little 
Mose  Frasier  for  my  mother,  and  she  came, 
and  Ben  took  her  to  Mr.  Gordon's.  It  was 
my  understanding  thai  the  paper  should  pro- 
vide that  I  was  to  get  Diana's  interest  and 
build  a  house  on  it.  Diana  was  to  Uve  in  it 
as  long  as  she  lived,  and  when  she  died  I  would 
have  it  If  the  paper  didn't  say  that,  the  paper 
is  wrong.  I  did  not  intend  to  get  a  paper 
signed  that  would  enable  me  and  my  husband 
to  put  her  out  of  her  home.  It  was  my  under- 
standing that  I  was  to  build  the  house  on  the 
place,  when  it  was  cut  and  straight,  and  it  was 
mother's  understanding  that  I  would  build  her 
a  house  after  the  land  was  cut" 

Ben  Major  also  practically  admitted  the 
agreement  in  his  testimony,  though  he  said 
the  consideration  of  the  deed  was  the  past 
support  and  maintenance  of  plaintiff.  This 
contention  led  to  the  introduction  of  plain- 
tiff's testimony,  which  showed  that  Ben  and 
Frances  had  gotten  something  over  $200  out 
of  a  policy  for  $300  on  the  life  of  the  son 
James,  who  had  insured  his  life  for  the 
benefit  of  his  mother,  and  that  Ben  had  been 
allowed  to  cultivate  the  most  and  best  of 
the  arable  land  on  the  tract  iu  consideration 
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of  bis  and  his  wlfe^s  care  of  th^  mother,  for 
which  it  appeared  that  they  had  been  well 
compensated  for  their  care  of  plaintiff. 

[1]  From  what  has  been  said,  it  appears 
that  there  was  abundant  evidence  to  sustain 
the  findings  that  the  fr&ud  alleged  had  been 
proved,  and  that  the  deed  was  without  con- 
sideration. 

[2]  Appellant  errs  in  supposing  that  the 
legal  effect  of  the  seal  to  the  deed  Is  conclu- 
sive evidence  that  It  was  supported  by  a 
valuable  consideration.  A  seal  merely  im- 
ports prima  facie  a  consideration,  where 
none  is  alleged  or  proved ;  but  it  is  not  con- 
clusive of  that  issue,  where  the  instrument 
is  attacked  for  fraud  or  undue  influence.  In 
such  cases,  want  or  insufflciency  of  consider- 
ation may  be  proved,  as  an  element  tending 
to  prove  fraud.  Way  v.  Insurance  Co.,  61 
S.  C.  501,  39  S.  E.  742. 

The  deed  was  set  aside,  because  it  was  ex- 
ecuted by  plaintiff  under  the  false  and 
fraudulent  representations,  made  to  her  by 
Ben  Major,  as  to  Its  contents,  and  not,  as 
appellant  supposes,  because  it  was  found 
that  it  was  without  consideration,  or  that 
there  had  been  a  failure  of  consideration. 

Judgment  afiSrmed. 

GARY,  G.  J.,  and  WATTS,  FRASER,  and 
GAGE,  JJ.,  concur. 


(U3  S.  C.  352) 

CAPITAL  CITY  GARAGE  ft  TIRE  CO.   v. 

ELECTRIC  STORAGE  BATTERY 

CO.     (No.  10341.) 

(Supreme  Court  U  South  Carolina.     Jan.  26, 

1920.) 

1.  Pbingifal  and  agent  ^=»41  —  Evidence 
insuffioibnt  to  show  contract  to  renew 
aoenct    aqbzeiient    ob    oivs    exclusive 

AGENCY. 

Evidence  of  oral  conversations  and  letters 
held  insufficient  to  establish  a  contract  to  con- 
tinue plain  tiffs  agency  for  the  sale  of  defend- 
ant's batteries,  or  to  give  it  an  exclusive  agency. 

2.  Principal  and  agent  ^=»47— Aoeeekent 

TO  HAKE  AGENOT  CONTRAOT  IS  NOT  BINDING 
WHERE  TERMS  WERE  NOT  AGREED  T7P0N. 

An  agreement  to  make  a  contract,  giving 
plaintiff  an  exclusive  agency  for  defendant's  bat- 
teries, was  not  binding,  where  the  terms  of  the 
contract  were  not  agreed  upon,  other  than 
that  it  should  contain  an  exclusive  provision. 

3.  Appeal   and   error   ^=»1033(4)— SuBifis- 

SION  OF  question  OF  CONTRACT  WAS  ERROR 
FAVORABLE  TO  PLAINTIFF,  WHERE  EVIDENCE 
DID  NOT  SHOW  CONTRACT. 

Where  the  evidence  was  insufficient  to  es^ 
tablish  the  contract  sued  on,  it  was  error  to 
submit  to  the  jury  the  qnestion  of  whether 
there  was  a  contract,  but  it  was  an  error  fa- 


vorable to  plaintiff,  of  which  he  could  not  com- 
plain. 

4.  OONTBACTB  ^5»176(1)— WHXN  QUESTION  OF 
CONTRAOT  ZS  ONX  OF  FACT  AND  WHEN  ONE  OF 
LAW. 

Whether  or  not  there  is  a  contract  is  ordi- 
narily a  question  of  fact  for  the  jury,  but, 
when  the  undisputed  facts  do  not  make  a  con- 
tract, it  becomes  a  question  of  law  and  not  of 
fact 

Appeal  from  Common  Pleas  Circuit  Conrt 
of  Richland  County;  %  S.  Sease,  Judge. 

Action  by  tbe  Capital  City  Garage  &  Tire 
Company  against  the  Electric  Storage  Bat- 
tery Company.  Judgment  for  defendant,  and 
plaintiff  appeals.    Affirmed. 

Tompkins,  Bamett  &  McDonald,  of  Colum- 
bia, for  appellant 

Nelson  &  Gettys,  of  Columbia,  for  re- 
spondent 

FRASER,  J.  This  is  an  action  for  actual 
and  punitive  damages^  for  a  fraudulent 
breach  of  contract  to  grant  an  exclusive 
agency  for  the  sale  of  Exide  batteries  in  the 
dty  of  Columbia.  The  complaint  alleges  a 
fraudulent  conspiracy  between  the  respond- 
ent and  two  others,  to  wit,  the  Consolidated 
Auto  Company  and  the  Columbia  Ignition 
Specialty  Company.  The  plaintiff  offered  to 
discontinue  against  the  two  latter  defend- 
ants, but  when  a  motion  was  made  to  thins- 
f er  the  case  to  the  federal  court,  as  the  re- 
spondent was  a  foreign  corporation,  the  ap- 
pellant withdrew  its  offer.  The  case  was 
later  dismissed  as  to  jthe  two  defendants, 
and  the  case  proceeded  against  the  re- 
spondent 

The  appellant  bases  its  claims  upon  two 
letters,  one  dated  June  S,  1916,  and  one  dated 
June  13,  1916,  set  out  in  the  record,  and  con- 
versations between  the  authorized  agents  of 
the  plaintiff  and  the  defendant  There  were 
several  letters  that  passed  between  the  par- 
ties, and  in  order  to  construe  them  it  will  be 
necessary  to  consider  some  of  the  others  alao: 


**i 
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September  28,  1915. 

Capital  City  Garage,  1218  Lady  Street 
Columbia,  S.  C— Gentlemen :  I  have  your  fa- 
vor of  the  22d  instant  and  herewith  return  your 
copy  of  the  contract 

"We  keep  a  complete  record  of  business  re- 
ceived from  our  various  customers,  whether  this 
business  is  handled  on  a  C.  O.  D.  or  open  ac- 
count basis.  The  reasons  you  give  to  support 
your  contention  that  we  should  place  onr  serv- 
ice station  contract  with  you  are  certainly  good 
ones,  but  it  is  not  entirely  a  qnestion  of  d<d- 
lars  and  cents  with  us.  Of  course,  we  make 
more  profit  on  an  order  for  a  new  battery  to 
replace  some  other  make  of  battery  than  we  do 
on  one  covering  repairs  to  one  of  our  own  bat- 
teries, but  we  are  really  more  anxious  to  give 
the  users  of  Ezide  batteries  good  service  than 
we  are  to  get  business  atray  from  our  eomped- 
tors.    We  want  to  do  both,  which  is  what  makes 


C=:9For  other  cases  see  same  topic  and  KEY-NUMBER  in  all  Key-Numbered  Digests  and  Indexes 


S.  C.)      CAPITAL  CITY  GARAGE  A  TIRE  CO.  v.  ELECTTRIC  STORAGE  B.  CO.        839 

(101 


S.B.) 


it  80  hard  to  decide  between  yourselves  and  the 
Consolidated  Anto  Company. 

"Another  factor  which  enters  into  the  mat- 
ter is  that  we  have  an  agreement  with  the  Bni<^ 
Motor  Company  to  the  effect  that  we  will  give 
Buick  agents  the  same  discount  which  we  give 
to  our  service  station,  provided  such  Buick 
agents  sign  a  contract,  live  up  to  its  terms  and 
maintain  charging  and  repair  facilities  equal 
to  those  maintained  by  our  regularly  appointed 
service  stations. 

"There  is  nothing  in  our  contract  which  would 
prevent  us  from  having  two  service  stations  in 
Columbia.  We  don't  want  two  stations  there, 
but,  on  account  of  our  agreement  with  the  Buick 
Motor  Company,  it  is  very  likely  that  we  will 
be  obliged  to  do  so,  at  least  for  the  present. 
•Tours  very  truly,        A.  N.  Bentley, 

'Manager  Atlanta  Office.*' 
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Exhibit  D. 

"May  6,  1916. 
'Electric  Storage  Battery  Company,  Atlanta, 
Ga,— -Gentlemen:    Attention  Mr.  Bentley.     Wo 
are  forwarding  you  under  separate  cover  the 
latest  issue  of  the  Record. 

"You  will  note  that  we  are  giving  the  Exide 
great  prominence  in  our  spaces  that  we  have 
contracted  for. 

"We  are  just  about  to  install  one  of  the  most 
modem  charging  outfits  and  expect  to  get  after 
this  business  in  the  future. 

"We  would   like   to   have  an   expression   of 
what  you  think  of  the  way  we  are  handling 
your  line  in  this  city. 
"Thanking  you  for  your  attention,  we  are, 
"Yours  very  truly, 

"Capital  City   Garage. 

*By  G.  R.  McNeiU.'' 
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'May  10.   1916. 

"Capital  City  Garage,  1218  Lady  Street,  Co- 
lumbia, S.  C— -Gentlemen :  We  have  your  favor 
of  May  5th  and  have  also  received  the  copy  of 
the  Record.  We  are  very  glad  to  note  the 
prominence  which  you  are  giving  the  Bxide  bat- 
tery in  your  advertising  space. 

"As  the  writer  advised  you  when  you  were 
in  Atianta  some  time  ago,  we  much  prefer  to 
market  our  starting  and  lighting  batteries 
through  a  company  which  does  not  represent 
any  gasoline  automobile  manufacturer,  but  at 
the  same  time  our  relations  with  the  Consoli- 
dated Auto  Company  have  always  been  most 
pleasant  and  of  considerably  longer  standing 
than  our  relations  with  you,  for  which  reason 
I  have  not  been  willing  to  cancel  our  contract 
with  the  Consolidated  Auto  Company  without 
some  good  and  reasonable  ground  for  sudi  can- 
cellation. I  have  been  hoping  that  you  would 
succeed  in  securing  the  bulk  of  the  battery  busi- 
ness in  and  around  Columbia,  but  regret  to  ad- 
vise that  you  have  not  done  so  to  date. 

"I  am  very  glad  to  note  that  you  are  about 
to  install  a  modem  charging  outfit  and  that  you 
expect  to  make  greater  efforts  to  get  this  class 
of  business  in  the  future.  For  the  first  four 
months  of  this  year  the  Consolidated  Auto  Com- 
pany has  purchased  approximately  66  per  cent, 
more  material  from  us  than  you  have. 
•*Your8  very  truly,         A.  N.  Bentley, 

"Manager  Atlantic  Of^ce.'' 


Exhibit  G. 


"June   8,   1916. 

"Capital  CSty  Garage,  Columbia,  S.  C— Dear 
Sir:  Attention  Mr.  McNeill.  Mr.  Hill  has  re- 
turned from  Atlanta  and  has  reported  to  me 
regarding  his  conversation  vHth  you  relative 
to  making  you  our  official  service  station  in  Co- 
lumbia. I  do  not  like  the  idea  of  having  two 
official  service  stations  in  a  city  of  the  size  of 
Columbia,  but  it  seems  to  be  the  only  solution 
of  the  problem  at  the  present  writing.  Our  con- 
tract with  the  other  people  will  not  expire 
until  Sept«nber  16th  of  this  year,  and  as  that 
contract  was  entered  into  in  good  faith  by  both 
parties,  I  do  not  feel  that  I  would  be  justified 
in  canceling  it  before  it  expires. 

"The  main  difference  between  yourselves  and 
the  other  people  up  to  date  has  been  that  they 
are  supplied  without  standard  metal  service 
station  signs  and  yoa  were  not,  but  Mr.  Hill 
reports  that  they  never  put  the  signs  up  and  do 
not  now  know  what  has  become  of  them.  I  think 
therefore,  that  the  thing  for  us  to  do  is  to  fur- 
nish you  with  these  signs,  one  of  which  goes 
outside  of  your  door  and  the  other  inside. 
These  signs  will  make  you  our  approved  and 
official  service  station,  and  we  will  trust  to  luck 
that  the  other  people  will  not  be  able  to  find 
the  signs  which  we  sent  them.  If  they  do  and 
put  them  up.  we  will  have  two  official  service 
stations  until  their  contract  expires. 

"I  propose,  prior  to  the  expiration  of  their 
contract,  to  notify  them  that  we  will  not  renew 
it,  but,  if  they  insist,  we  will  continue  to  sdl 
them  batteries  for  Buick  and  Cadillac  cars  only, 
at  the  distributor's  price.  We  will  be  obliged 
to  do  this  on  account  of  our  relations  with  the 
Buick  Cadillac  Companies. 

"Please  let  me  know  if  you  -find  this  arrange- 
ment to  be  satisfactory. 

"Yours  very  truly,        A  N.  Bentiey, 

"Manager  Atlanta  Office." 

Exhibit  H. 

"June  IS,  1916. 

"Electric  Storage  Battery  Company,  Atlanta, 
Ga.^Gentlemen:  Attention  Mr.  Bentley.  Re- 
plying to  your  letter  of  the  8th,  we  beg  to 
state  that  we  have  noted  contents  very  carefully, 
and  the  proposition  that  your  Mr.  Hill  talked 
over  with  us,  and  confirmation  of  same  in  your 
letter  meets  with  our  approval,  with  the  ex- 
ception of  one  thing,  that  is,  you  made  a  little 
difference  in  the  discount  quoted  us  of  2%  per 
cent.,  which  we  trust  will  be  corrected  and  we 
be  given  the  proper  discount  that  is  due  service 
stations. 

"We  presume  that  Mr.  Hill  told  you  what  our 
plans  are.  The  writer  himself  expects  to  be 
over  in  Atlanta  next  month  some  time,  when  we 
will  go  into  this  matter  thoroughly  and  know 
exactly  the  proper  manner  in  which  we  should 
handle  this  service  station  proposition,  also  give 
you  an  order  for  the  necessary  equiinnent  that 
we  should  have.  When  we  do  get  equipped  up, 
we  do  not  think  that  you  will  ever  regret,  or 
find  it  a  bad  business  move  in  connecting  up 
with  us  as  our  official  service  station. 

"Thanking  you  for  considerations  extended 
us,  we  beg  -to  remain, 

"Capital  City  Garage, 

"G.  R.  McNeilL" 
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Exhibit  I. 

"Jmie  15,  1916* 
••Capital  City  Oara^,  1218  Lady  Street,  Co- 
lumbia, S.  C.'-Gentlemen :  Replying  to  your 
£aTor  of  June  13th,  our  action  in  appointing 
you  as  our  official  service  station  in  Columbia 
automatically  carries  with  it  a  change  in  the 
discount  which  we  have  been  making  you  from 
60  per  cent  to  52%  per  cent 

**I  note  that  you  expect  to  come  to  Atlanta 
next  month  to  go  into  this  matter  with  us,  and 
would  advise  that  the  writer  will  leave  Atlanta 
on  July  10th  for  his  vacation.  I  trust  that  you 
can  arrange  to  come  before  that  date. 
"Yours  very  truly,        A.  N.  Bentley, 

•'Manager  Atlanta  Office." 

Exhibit  J. 

"September  8,  1916. 

•*Blectric  Storage  Battery  Company,  Atlanta, 
Ga. — Gentlemen:  Attention  Mr.  Bentley.  As 
the  time  is  drawing  near  to  dose  the  contract 
for  your  official  service  station  in  Columbia,  S. 
C,  we  thought  we  -would  write  you  and  let  you 
know  the  true  conditions  in  the  city. 

"In  your  letter  of  June  8th  you  stated  that 
we  would  get  the  official  station  of  all  cars  ex- 
cept the  Buick  and  Cadillac.  Since  you  wrote 
this  letter  we  presume  that  you  are  aware  that 
the  Consolidated  Auto  Company  does  not  han- 
dle the  Cadillac  any  more,  and  at  the  present 
time  the  headquarters  of  this  car  is  at  our 
garage,  whidi  we  presume  that  you  are  aware 
of  by  the  letter  that  you  received  from  the  Only 
Garage,  of  Charleston,  S.  C,  of  which  we  have 
a  duplicate,  notifying  you  that  they  were  put- 
ting up  with  us,  which  goes  again  to  convince 
you  that  we  are  the  logical  place  for  the  service 
station,  as  we  are  friendly  with  all  of  the  au- 
tomobile dealers  in  Columbia. 

••For  your  information,  we  presume  that  you 
would  like  to  know  what  preparations  we  have 
made  to  take  care  of  this  work,  as  we  have 
been  very  quiet  lately  in  regard  to  this  matter 
for  the  reason  that  the  Perry-Mann  Electric 
Company  has  failed  to  come  up  to  their  contract 
in  delivering  us  the  equipment  that  we  have 
ordered. 

"We  have  recently  built  a  separate  building 
to  take  care  of  this  work,  and  as  soon  as  we 
know  definitely  when  we  will  receive  this  equip- 
ment we  will  then  send  a  man  over  to  Atlanta 
to  stay  and  receive  the  necessary  instructions 
to  enable  us  to  give  the  proper  service  to  car 
owners.  This  man  is  one  of  our  best 'electrical 
men,  and  we  think  that  he  would  be  the  best 
man  suited  to  take  this  course  in  storage  bat- 
tery work.  He  will  also  have  the  authority 
to  order  the  necessary  stock  and  equipment  from 
you  that  is  needed. 

"We  trust  that  the  above  information  wiU 
be  satisfactory  to  you,  and  we  assure  you  that 
just  as  soon  as  we  get  our  equipment  in,  Exide 
batteries  in  this  city  will  take  a  decided  boom 
that  it  has  never  had  before,  as  we  have  sev- 
-  eral  plans  that  we  are  going  to  work  out.  That 
is  going  to  be  to  the  advantage  of  the  ones  that 
are  using  Exide  equipment  and  we  know  that 
when  we  let  them  know  the  ser^e  that  we 
intend,  that  you  will  heartily  approve  of  it. 


"Trusting  to  hear  from  you  by  return  mail 
in  regard  to  this  matter,  we  are, 
••Yonn  very  truly, 

••Capital  City  Garage, 
••By  G.  B.  McNeilL- 

Exhibit  K. 

"September  19,  1916. 

"Capital  City  Garage,  Columbia,  S.  C— Gen- 
tlemen: Replying  to  your  letter  of  Septemb^ 
8th,  we  have  definitely  decided  to  place  our 
contract  for  the  coming  year  with  the  Columbia 
Ignition  Specially  Company,  and  regret  to  ad- 
vise that  we  cannot  renew  our  contract  with 
you. 

"Although  you  have  given  us  your  promises 
of  your  intention  to  go  after  the  battery  busi- 
ness in  the  manner  contemplated  when  we  first 
placed  our  contract  with  you,  yon  have  not  ful- 
filled your  promises,  and  the  amount  of  busi- 
ness which  you  have  done  with  us  during  the 
past  year  does  not  justify  us  in  renewing  the 
contract. 

"Yours  very  truly,       A.  N.  Bentley, 

"Manager  Atlanta  Office." 

The  plaintiff  had  a  contract  with  the  de- 
fendant for  the  sale  of  Exide  batteries,  made 
in  September,  1915,  that  expired  in  S^tem* 
ber,  1916.    That  contract  provided: 

"4.  It  is  further  agreed  that  if  the  terms  and 
conditions  of  the  contract  were  not  faithfully 
carried  out  by  the  purchaser  (the  plaintiff)t  the 
Battery  Company  (the  defendant)  might  cancel 
the  contract  at  its  option  by  mailing  notice  to 
the  purchaser." 

It  will  be  observed  that  the  point  in  the 
plaintiff's  mind  in  its  omfereaces  and  letters 
was  the  elimination  of  its  competitor,  and 
not  .the  renewal  of  its  own  ocmtract 

In  speaking  of  the  conversaticms,  Bir. 
McNiell  said: 

"We  wanted  to  sell  Exide  batteries  in  Co> 
lumbia  and  wanted  the  exclusive  agency  for  it. 
In  the  fall  of  1915  the  Exide  battery  people  en- 
tered into  a  contract  with  us  and  with  the  Con- 
solidated Auto  Company,  giving  us  both  the 
same  rights,  except  Consolidated  Auto  Company 
was  given  62^  per  cent,  discount,  as  against 
our  50  per  cent.  We  continued  to  sell  battoies, 
when,  in  December,  1915,  Mr.  Mitchell  and  I 
went  to  Atlanta  to  see  if  we  could  get  this 
agency  exclusively,  and  we  saw  Mr.  Bentley, 
the  manager,  and  he  told  us  from  the  records 
the  Consolidated  Auto  Company  was  doing  more 
business  than  we  were  doing,  and  he  didn't  see 
where  he  could  make  a  change;  that  there  was 
one  thing  in  our  favor,  that  we  were  not  han- 
dling any  make  of  cars,  and  anybody  with  an 
Exide  battery  on  their  car  would  rather  go  to 
us  in  place  of  going  to  Consolidated  Auto  Com- 
pany, for  the  reason  that  they  were  handling 
makes  of  cars  and  there  may  be  more  partiali- 
ty shown,  so  we  came  back  and  started  to  posh 
the  Exide  and  to  advertise  them  and  tried  tc 
get  ahead  of  the  Consolidated  Auto  Company  in 
business.  We  went  on  a  competition  basis  with 
the  Consolidated  Auto  Company,  but  found  we 
were  handicapped  and  people  would  come 
around  and  say  well,  they  could  go  around  to 
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tiie  Consolidated,  that  they  had  a  Baidc,  and 
atafl  like  that,  and  we  saw  it  would  not  pay  ua 
to  push  that  battery  unless  we  could  get  the 
exclusive  agency.  I  wrote  Mr.  Bentley  in  April. 
In  answer  to  this  letter  Mr.  Bentley  stated  that 
he  was  going  to  send  somebody  over  here.  Mr. 
Hin  was  the  representative  that  the  Exide  bat- 
tery people  sent  over  here  to  inv^tigate  condi- 
tions to  see  who  would  be  the  logical  place  for 
its  battery  proposition  for  the  following  year. 
We  ran  a  general  garage  business.  We  did  not 
handle  any  cars  and  we  catered  to  the  repair 
of  cars  and  storage  and  accessories  and  vulcan- 
izing. Mr.  Hill  said  that  was  one  thing  in  our 
favor,  and  I  told  Mr.  HUl:  The  point  has 
come  where  we  have  got  to  decide  what  to 
do.  If  we  can  get  this  agency  for  tibe  next 
year  exclusively  we  will  go  to  work  and  make 
an  addition  to  our  place  to  take  care  of  them 
and  install  electrical  madiinery  to  take  care 
of  that  and  send  a  man  over  to  Atlanta  to  be 
coached  up— that  is,  to  get  instructions  in  charg- 
ing batteries  and  repairing  them/  etc  Mr.  Hill 
told  me  he  could  not  give  me  a  decisive  answer, 
but  he  would  go  to  Adanta  and  take  it  up  with 
Mr.  Bentley,  who  was  manager  of  the  Exide 
place  in  Atlanta,  and  write  me  what  I  could 
expect"   . 

• 

[1,  2]  Neither  in  the  letters  nor  in  the  con- 
versation on  the  subject  is  there  an  agree- 
ment to  renew  the  1915-1916  contract.  The 
defendant  oould  not  make  an  ezclusive  con- 
tract, and  the  plaintiff  knew  that  an  exclu- 
sive contract  was  impossible,  because  of  a 
previous  contract  with  the  Bnick  and  the 
Cadillac  Companiea  We  see  nothing  in  the 
verbal  or  written  statements  of  the  parties 
to  form  the  basis  of  a  contract  to  continue 
the  agency  of  the  plaintiff,  much  less  to  form 
the  basis  for  a  contract  to  make  an  exduaire 
c(mtract.  Even  if  there  appeared  a  contract 
to  make  a  contract,  the  terms  of  the  cmitraet 
to  be  made  must  be  agreed  upon,  and  there 
was  no  allegation  or  proof  of  the  terms  of 
the  contract  to  be  made^  except  that  it  was 
to  contain  an  exclusive  provision,  1.  e.,  no 
contract  at  alL 

Even  if  we  can  assume  that  the  contract  to 
be  made  was  to  be  a  renewal  of  the  1915-1916 
contract,  with  a  provision  for  exclusive 
agency,  that  contract  gave  the  right  to  the 
defendant  to  terminate  it  at  any  time  if 
plaintiff  did  not  carry  out  the  conditions^ 
There  was  no  testimony  to  show  that  the 
plaintiff  had  carried  out  that  contract 

[3, 4]  The  first  exception  complains  of  er- 
ror on  the  part  of  the  presiding  judge  in 
leaving  it  to  the  jury  to  say  whether  there 
was  or  was  not  a  contract  between  the  par- 
ties. His  honor  was  In  error,  but  of  this 
error  the  appellant  cannot  complain,  because 
it  was  more  favorable  to  it  than  the  proof 
warranted.  Whether  there  is  or  is  not  a 
contract  is  ordinarily  a  question  of  fact  for 
the  jury.  Where,  however,  the  undisputed 
facts  do  not  make  a  contract,  then  it  becomes 
.  a  question  of  law,  and  not  a  fact 

It  is  not  Improper  to  say  that  such  an  er- 


ror as  this  is  unavoldabla  In  the  neoessaiy 
rush  and  hurry  of  a  trial,  the  presiding  judga 
has  neither  the  time  nor  the  opportunity  to 
carefully  compare  seyeral  writings  supple- 
maited  by  yerhal  statemait& 

Having  determined  as  a  matter  of  law  that 
there  was  no  contract  between  the  parties, 
the  other  questions  become  academic,  and 
need  not  be  considered. 

The  judgment  is  affirmed. 

GABY,  O.  J.,  and  HYDRIOK,  WATTS,  and 
GAQSI,  JJ^  c<mcur. 


(113  S.  C.  508) 

WILSON  y.  PALMETTO  NAT.  BANK  OF 
COLUMBIA.  (No.  10882.) 

(Supreme  (^ourt  of  South  Carolina.     Jan.  26, 

1920.) 

1.  JuBT  ^=»131  (10)— Question  to  jubobs  as 

TO  ANT  INDEBTEDNESS  TO  DEFENDANT  BANK 
NOT   BEFLBOTION    ON    DEFENDANT. 

In  an  action  against  a  bank  for  failure  t» 
honor  plaintiff  depositor's  check,  the  question 
by  the  court  to  the  Jurors  whether  any  of  them 
were  indebted  to  defendant  bank  was  not  er- 
roneous as  suggesting  that  the  bank  was  such 
a  harsh  creditor  that  it  would  take  vengeance  on 
any  of  its  debtors  who  should  render  verdict 
against  it. 

2.  JxTBY  ^s»131(10)— Right  to  faib  jttbt  and 

OONBEQUBNT   PBOPBB  OONiyUOT  OF  COUBT  HT 
PBOOtTBINO  IT. 

The  parties  to  an  action  are  entitled  to  a 
fair  and  impartial  jury,  and  the  trial  court  is 
to  be  commended  for  trying  to  secure  such  a 
jury,  as  by  seeking  to  discover  whether  any  of 
the  jurors  were  related  to  plaintiff  or  were  em- 
ployes, stockholders,  or  debtors  of  defendant 
bank. 

8.  Afpsai,  and  sbboe  ^=»1053(6)— Admission 
of  whole  letteb  of  which  only  a  pabt 
was  admissible  habmlesb  in  view  of  lzm- 

inNO  INSTBUCTION. 

In  a  depositor's  action  against  his  bank  for 
refusal  to  honor  a  check,  admission  in  evidence 
of  a  letter  from  plalntiflP  depositor's  attorney 
to  the  bank,  stating  that  he  was  handling  a 
jdaim  against  the  bank  for  damages  for  refusal 
to  honor  the  check,  under  instructions  not  to 
consider  the  letter  as  evidence  for  any  purpose 
except  to  show  when  the  bank  had  notice  of  the 
depositor's  claim,  held  not  reversible  error, 
though  it  would  have  been  better  to  have  had 
only  the  material  portion  of  it  read  to  the  jury. 

4.  Appeal  and  ebbob  ^=s>930(2)— Assumption 

JUBT  obeyed  INSTBUOTIONS. 

The  Supreme  Court  must  assume  that  the 
jury  obeyed  the  instructions  of  the  court  as  to 
the  purpose  for  which  they  might  consider  a 
certain  letter  in  evidence. 

5.  Banks  and  banking  ^=>143(6)— Instbuo- 
tion  to  betubn  substantial  damaobb  fob 
befusal  to  honob  check  not  ebboneors. 

In  a  depositor's  action  against  his  bunir  for 
refusal  to  honor  a  check,  instruction  that  the 
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damages  awarded  in  audi  case  should  be  some- 
thing more  than  nominal,  riiould  be  substantial, 
but  temperate  in  amount,  held  not  improper 
through  the  use^  of  the  word  "substantial*'  in 
contradistinction  to  "nominal,"  in  view  of  the 
statement  the  damages  also  must  be  temperate 
and  moderate. 

6.  Banes  and  banking  ^=>143(7)— Two  hun- 
dred DOLLABS  VEBDICT  FOB  REFUSAL  TO  HON- 
OR TWENTY-SEVEN  DOIXAB  CHECK  NOT  EXCES- 
SIVE. 

Verdict  for  $200  in  favor  of  defendant 
bank's  depositor  for  refusal  to  honor  his  check 
for  $27  was  not  so  large  as  to  indicate  the  jury 
were  misled  or  governed  by  passion  or  prej- 
udice. 

Appeal  from  Richland  County  Court;  M. 
S.  Whaley,  Judge. 

Action  by  J.  W,  Wilson  against  the  Pal- 
metto National  Bank  of  Oolumbia.  From 
judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

Weston  &  Aycock,  of  Columbia,  for  appel- 
lant. 

Graydon  &  Graydon,  of  Columbia,  for  re- 
spondent 

HYDRICE;  J.  Defendant  appeals  from 
judgment  for  plaintiff  for  $250  damages 
awarded  to  plaintiff  by  a  jury  of  Richland 
county  court  for  the  refusal  of  defendant  to 
pay  a  check  drawn  by  plaintiff  on  defendant, 
notwithstanding  plaintiff  had  on  deposit  suf- 
ficient funds  to  pay  the  same. 

The  refusal  to  pay  the  check  was  the  result 
of  a  mistake  brought  about  In  this  way: 
Plaintiff  had  an  account  with  defendant  in 

1917,  and  had  checked  out  all  the  funds  to 
his  credit,  except  one  dollar.    On  October  18^ 

1918,  he  deposited  $100.  The  existing  ac- 
count was  overlooked,  and  a  new  account 
was  opened.  Thus  plaintiff  had  two  accounts 
on  defendant's  books.  The  check  refused 
was  drawn  October  24,  1918,  in  favor  of 
Maggie  Wilson  for  $27,  and  was  Indorsed  by 
her  to  one  Campbell,  who  presented  it  at  the 
bank  on  November  12th.  The  clerk  to  whom 
it  was  presented  took  it  to  the  bookkeeper, 
and  asked  If  plaintiff  had  sufficient  funds  to 
his  credit  to  pay  It.  The  bookkeeper  turned 
to  the  account  which  showed  a  credit  of  only 
one  dollar,  and  replied  that  he  had  not,  and 
the  check  was  marked  **N.  S.  F."  (not  suffi- 
cient funds)  and  returned  to  Campbell,  who 
notified  plaintiff  of  its  dishonor.  Thereupon 
plaintiff  paid  Campbell  the  amount  of  the 
check,  and  thereafter  brought  this  action  for 
damages. 

[1]  Before  drawing  the  jury,  the  court  ask- 
ed the  jurors  If  any  of  them  were  related  to 
plaintiff,  or  were  employes  or  stockholders  of 
defendant ;  also,  if  any  of  them  were  indebt- 
ed to  defendant.  There  was  no  affirmative 
response  to  any  of  these  questions.    Defend- 


ant objected  to  the  last  question  and  as- 
signs error  of  prejudice  in  asking  it,  on  the 
ground  that  the  jurors  may  have  inferred 
from  the  question  that  defendant  was  such  a 
harsh  creditor  that  it  would  take  vengeance 
upon  any  of  its  debtors  who  should  render  a 
verdict  against  it  The  inference  suggested 
was  neither  natural  nor  probable.  The  most 
reasonable  inference  was  that  a  debtor  might 
be  biased  unconsciously  in  favor  of  his  cred- 
itor. 

[2]  Whether  the  relation  of  debtor  to  one 
of  the  parties  would  be  sufficient  to  disqual- 
ify a  juror  is  not  an  issue.  But,  speaking 
generally,  we  may  say  that  the  parties  to  an 
action  are  entitled  to  a  fair  and  impartial 
jury,  and  a  trial  court  is  to  be  oommended 
for  trying  to  secure  such  a  jury.  The  ques- 
tion asked  was  not  prejudicial. 

[3, 4]  On  cross-examination  of  plaintiff,  he 
was  asked  if  he  made  any  complaint  to  de- 
fendant, or  notified  it  of  its  error  in  refusing 
to  pay  his  check,  or  gave  it  any  opportunity 
to  apologize  or  make  amends,  before  suit 
Thereafter,  plaintiff  was  allowed,  against  ob- 
jection, to  introduce  in  evidence  a  letter,  dat- 
ed January  11,  1919,  written  by  plaintiff's 
attorney  to  defendant,  to  the  effect  that 
plaintiff  had  placed  in  his  hands  for  adjust- 
ment, or  suit,  if  necessary,  a  claim  against 
defendant  for  damages  for  refusing  to  honor 
his  check,  and  requesting  prompt  attention. 
The  letter  further  stated  that  plaintiff  had 
been  injured  in  his  credit  and  reputation, 
and  had  been  put  to  considerable  inconven- 
ience and  annoyance.  The  court  ruled  that 
the  letter  would  be  admitted  for  the  sole 
purpose  of  showing  when  defoidant  had  no- 
tice of  plaintifTs  claim,  and  cautioned  the 
jury  not  to  consider  it  as  evidence  of  the 
other  statement  therein  contained. 

The  letter  might  have  been  excluded  as  ir- 
relevant to  any  material  issue  in  the  case, 
and  as  contain^g  self-serving  statements  of 
plaintiff;  and,  as  it  was  admitted  for  a  sin- 
gle purpose,  it  would  have  been  better  if  only 
that  portion  of  it  had  been  read  to  the  jury. 
But,  as  we  must  assume  that  the  jury  obeyed 
the  instructions  of  the  court  and  considered 
the  letter  only  as  evidence  of  the  date  when 
defendant  was  notified  of  plaintilTs  daim, 
and  as  defendant  had  laid  the  foundation  for 
the  admission  of  evidence  on  that  point  by 
Its  cross-examination  of  plaintiff,  as  above 
stated,  there  was  no  reversible  error  in  the 
ruling  of  the  court. 

[5]  The  next  assignment  of  error  Is  in 
charging  the  jury  that  the  damages  awarded 
in  a  case  like  this  should  be  something  more 
than  nominal;  that  they  should  be  substan- 
tial, but  temperate  in  amount  The  error 
complained  of  Is  in  the  use  of  the  word  ''sub- 
stantial.'* It  appears  that  ''substantial"  was. 
used  in  contradistinction  to  "nominal*' ;  that 
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is,  damages  which  are  so  small  as  scarcely  to 
be  entitled  to  the  name,  and  sucb  as  are  giv- 
en for  a  mere  technical  invasion  of  a  right, 
where  no  real  or  actual  loss  or  injury  has  re- 
sulted. The  authorities  agree,  and  this  court 
has  held,  that,  in  a  case  like  this,  plaintiff  is 
entitled  to  something  more  than  nominal 
damages;  but  that  the  recovery  should  be 
temperate  in  amount  Lorick  v.  Bank  & 
Trust  Co.,  74  S.  0.  185,  64  S.  B.  206,  7  Ann. 
Cas.  818.  We  do  not  think  the  Jury  were 
misled  by  the  use  of  the  word  "substantial," 
because  they  were  repeatedly  told  that  the 
verdict  for  plaintiff  must  be  "temperate"  in 
amount,  and,  at  the  request  of  defendant's 
attorney,  they  were  told  that  the  word  "tem- 
perate" means  "moderate,"  and  that,  in  de- 
termining the  amount,  they  should  consider 
all  the  facts  and  circumstances  and  say  what 
would  be  temperate — ^what  would  be  moder- 
ate. Too  much  refinement  in  the  use  of 
words,  or  in  defining  them  to  Juries,  is  more 
apt  to  confuse  than  to  enlighten  them. 

[6]  The  verdict  is  not  so  large  as  to  indi- 
cate that  the  Jury  were  misled  or  governed 
by  passion  or  prejudice. 

Judgment  affirmed. 

GARY,  O.  J.,  and  WATTS,  FRASER,  and 
GAGE,  JJ^,  concur. 


013  S.  C.  462) 

STEVENS  V.  HARTFORD  FIRE  INS.  CO. 

(No.  10352.) 

(Supreme  Court  of  South  Carolina.     Jan.  26, 

1020.) 

1.  iNSuaANGB  ^=9328(1)-~Insx7Beb  not  liable 

TO   PUBCHA8EB  AFTBB  FIBE,    IN   ABSENOB   OF 
CONSENT  EFFECTINQ  A  NSW  GONTBACT. 

Where  mortgaged  property  was  insured 
against  fire  by  policy,  oontaining  a  mortgage 
dause,  also  providing  that  it  should  be  void  if 
any  diange  other  than  by  death  of  insured 
took  place  in  title  or  possession,  and  insured  sold 
the  property,  a  new  insurance  contract  coming 
into  existence  between  the  insurer  and  purchaser 
by  agreement  indorsed  on  the  policy,  and,  before 
fire  resulting  in  complete  loss,  plaintiff  bought 
the  property,  with  the  policy,  from  the  purchas- 
er, insurer  was  not  liable  to  plaintiff,  having 
properly  paid  the  mortgagee  the  full  amount  of 
insurance,  which  was  the  amount  of  the  mort- 
gage. 

2.  Insubance  ^=»60a— No  UABrLixT  of  in- 

SUBEB    FOB    PUNITIVE    DAMAGES    FOB    DELAY 
IN  PAYMENT  TO  DISGOVEB  PAETY  ENTITLED. 

A  fire  insurer  had  right  to  delay  payment  of 
loss  until  it  could  ascertain  who  was  entitled, 
whether  a  mortgagee  of  the  property  or  a  pur- 
chaser prior  to  loss  from  the  original  own- 
er's successor,  and  for  so  doing  is  not  liable  io 
the  purchaser  for  punitive  damages  after  prop- 
erly having  paid  the  loss  to  the  mortgagee. 


Appeal  from  Common  Pleas  Circuit  Court 
of  Lexington  County ;  T.  J.  Mauldin,  Judge. 

Action  by  B.  H.  Stevens  against  the  Hart- 
ford Fire  Insurance  Company.  From  Judg- 
ment for  plaintiff,  defendant  appeals.  Re- 
versed, and  complaint  dismissed. 

Barron,  McKay,  Frierson  &  Moffatt,  of 
Columbia,  for  appellant. 

Timmerman,  Graham  ft  Callison,  of  Lex- 
ington, and  Boy  Eibler,  of  Columbia,  for 
respondent 

WATTS,  J.  This  was  an  action  to  recover 
$2,999,  damages  alleged  to  have  resulted  to 
the  plaintiff  by  reason  of  the  alleged  willful 
and  fraudulent  breach  of  its  contract  of  in- 
surance by  the  defendant.  The  cause  was 
tried  before  Judge  Mauldin  and  a  Jury  at  the 
April  term  of  court,  1917,  for  Lexington 
county,  and  resulted  in  a  verdict  for  the 
plaintiff  in  the  sum  of  $1,200  actual  and  $600 
punitive  damages.  After  entry  of  Judgment 
defendant  appeals,  and  by  11  exceptions 
raises  the  questions,  amongst  others,  that — 

"Under  the  terms  of  the  policy  of  insurance, 
which  the  plaintiff  relies  on  as  constituting  the 
contract  between  the  parties,  there  was  not 
sufficient  testimony  presented  to  the  jury  which 
they  were  justified  in  finding  that  any  contract 
whatever  existed  between  the  parties." 

The  policy  sued  for  was  $1,500. 

[1]  Eibler  owned  the  property  when  in- 
surance policy  was  procured;  he  sold  and 
transferred  the  prc^erty  to  Bhame,  and  a 
new  contract  came  into  existence  between 
Bhame  and  the  defendant,  provided  for  in 
the  policy  contract  by  having  the  agreement 
to  that  effect  Indorsed  oa  the  policy.  There 
was  a  first  mortgage  on  the  property  for 
$1,500,  held  by  Mrs.  McGowan,  and  a  sec- 
ond mortgage  for  $100,  held  by  Mrs.  Smoak. 
The  policy  contained  a  mortgage  clause,  i^ro- 
viding  that  any  loss  under  the  policy  shcmld 
be  paid  to  the  first  mortgage.  The  fire  re- 
sulted in  a  complete  loss.  The  Insurance 
company  denied  liability  to  the  owner  of 
the  premises,  but  admitted  liability  to  the 
mortgagee,  and  paid  to  the  mortgagee  the 
full  amount  of  the  property,  to  wit,  $1/500. 
Bhame  then  sold  the  property  to  appellee, 
and  transferred  the  policy — to  whom?  De- 
fendant denies  that  it  made  any  contract 
with  respondent,  and  relies  on  the  provision 
of  the  policy,  which  Is: 

'This  entire  policy,  unless  otherwise  provided 
by  agreement,  indorsed  hereon,  or  added  hereto, 
shall  be  void  *  *  *  if  any  change  other  than 
by  the  death  of  the  insured  take  place  in  the 
interest,  title,  or  possession  of  the  subject  of 
insurance  ♦  •  ♦  whether  by  legal  process  or 
judgment,  or  by  voluntary  act  of  the  insured  or 
otherwise.** 

[2]  The  evidence  clearly  shows  that  a 
change  did  take  place  In  the  interested  tlQeb 
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a  conyeyance  from  Bhame  to  the  respondent, 
and  no  indorsement  was  made  upon  the 
policy.  The  policy  itself  fails  to  establish 
the  alleged  contract  with  the  respondent 
When  the  respondent  bon^t  the  Insurance 
policy  of  Rhame,  the  consent  of  the  insurance 
company  was  necessary  to  make  a  new  con- 
tract and  accept  the  respondent  as  the  in- 
sured. The  appellant  might  have  been  satis- 
fled  to  insure  Kibler  and  Rhame  as  they  did 
Insure  them,  but  might  have  been  unwilling 
to  insure  Stevens.  But  the  appellant  carried 
out  its  contract  by  paying  die  full  amount 
that  it  had  contracted  to  pay  under  the  pro- 
visions of  the  policy  and  the  terms  thereof 
to  the  first  mortgagee,  Mrs.  McGowan.  It 
was  a  contract  to  pay  a  sum  of  money  for 
property  if  destroyed  by  fire,  and  there  was 
no  fraud  or  fraudulent  act  on  their  part  in 
issuing  the  policy  of  insurance  and  procuring 
the  business,  and,  in  view  of  the  case,  under 
the  evidence,  no  punitive  damages  could  be 
awarded  against  them. 

The  appellants  had  the  right  to  delay  the 
payment  of  the  loss  until  they  could  ascer- 
tain who  was  entitled  to  be  paid  the  loss. 
The  evidence  shows  that  they  paid  the  full 
amount  contracted  for  under  the  provisions 
of  the  policy,  to  the  proper  party,  and  that 
they  should  not  be  made  to  pay  again« 

Under  all  of  the  evidence  in  the  case,  the 
respond^it  has  failed  completely  to  establish 
any  case  either  fbr  actual  or  for  punitive 
damages.  There  is  no  evidence  as  to  actual 
damages,  and  there  is  no  evidence  to  show 
that  appellant  "breached  its  contract,  accom- 
panied by  a  fraudulent  act  resulting  in  dam- 
ages to  the  other  party  to  the  contract." 

The  Judgment  must  be  reversed,  and  com- 
plaint dismissed. 

Beversed. 

m 

GABY,  O.  J.,  and  HYDBICK,  FBASSB, 
and  GAGB,  JJ.»  concur. 


cm  S.  C.  168) 

MUBPH  V.  SMOAK:    (No.  10329.) 

(Supreme  Court  of  South  Carolina.     Jan.  26, 

1920.) 

JuBT  ^=>13(13)— Action  fob  specieio  peb- 

FOBMANGB  Or  I.ANn  CONTBACT,  WHICH  DE- 
FENDANT CLAIMED  TO  BE  OPTION,  DOES  NOT 
BBQinBB  JUBT  TBIAL. 

In  view  of  Code  Civ.  Proc.  1912,  §  312, 
providing  that  '*an  issue  of  fact,  in  an  action 
for  the  recovery  of  money  onlyi  or  of  specific 
real  or  personsd  property,  must  be  tried  by  a 
jury,"  in  an  action  for  siwdfic  performance  of 
land  sale  contract,  the  question  as  to  the  con- 
tract's being  an  option  arises  out  of  the  trans- 
action on  which  plaintiff  bases  his  action,  and 
where  the  answer  contained  no  allegations  rais- 
ing an  issue  of  title,  jury  trial  was  not  required, 
and  the  court  could  make  a  reference. 


Appeal  from  Common  Pleas  Circuit  Court 
of  Calhoun  County;   I.  W.  Bowman,  Judge. 

Action  by  W.  W.  Murph  against  A,  S. 
Smoak.  From  an  order  granting  a  refer- 
ence, the  defendant  excepts  and  appeals. 
Appeal  dismissed. 

M.  M.  Mann,  of  St  Matthews,  for  appel- 
lant 

J.  C.  Sedmon  and  J.  O.  Stabler,  both  of 
St  Matthews,  for  respondent 

GABY,  C.  J.  This  is  an  action  for  spedflc 
performance,  and  the  appeal  is  from  an  or- 
der of  reference;  the  defendant  contending 
that  he  was  entitled  to  a  trial  by  Jury. 

The  complaint  all^;es  that  the  plaintiff 
and  the  defendant  entered  into  an  agree- 
ment f6r  the  sale  of  the  land  therein  de- 
scribed in  February,  1919,  on  the  following 
terms:  The  purchase  price  was  $12,600,  of 
which  $1,000  was  paid  when  the  agreonent 
was  made;  $6,000  was  to  be  paid  on  the  1st 
of  December,  1919,  at  which  time  the  plain- 
tiff agreed  to  convey  the  land  in  fee;  the 
defendant  agreed  to  seoore  the  balance  of 
the  purchase  money  by  a  mortgage  of  the 
premises  payable  in  three  annual  install- 
moits,  with  interest  at  6  per  o&xL;  that 
when  the  cash  payment  was  made,  the  plain- 
tiff gave  to  the  defendant  a  receipt  in  writ- 
ing wherein  was  set  forth  the  terms  of  the 
agreement;  that  the  defendant  has  fklled 
to  perform  his  part  of  the  contract 

The  defendant  denied  the  execution  of 
such  a  contract,  but  alleges  that  on  the  day 
mentioned  in  the  complaint  he  purchased 
an  option  on  said  lands  for  which  he  paid 
the  sum  of  $1,000  upon  the  condition  that  If 
he  concluded  to  comply  with  the  terms  of 
the  agreement  he  was  to  pay  the  $6,000  on 
the  1st  day  of  December,  and  seenre  the  bal- 
ance, on  delivery  of  the  deed  by  a  mortgage^ 
and  was  to  receive  credit  for  the  cash  pay- 
ment of  $1,000.  The  def^idant  further  al- 
leged: 

'*That  upon  the  expiration  of  the  said  option 
defendant  notified  plaintiff  that  he  would  not 
exercise  his  claim  or  right  of  purchase  there- 
under; that  he  sunrendered  possession  of  the 
said  premises  to  the  plaintiff;  and  that  he  has 
not  since  then  at  any  time  been,  nor  is  he  now, 
in  possession  of  the  said  premiseSb" 

Upon  the  call  of  the  case  for  trial  the 
plaintiff  made  a  motion  for  an  order  of  ref- 
erence. The  defendant  resisted  the  motion 
on  the  ground  that  he  was  entitled  to  a  trial 
by  jury.  His  honor  the  circuit  Judge  grant- 
ed the  order  of  reference,  and  the  defendant 
appealed  upon  the  following  exceptions: 

(1)  "Error  in  granting  the  order  of  reference 
because  the  defendant  was  thereby  deprived  of 
the  mode  of  trial  to  which  he  was  entitled  by 
law,  it  appearing  upon  the  examination  of  tiie 
pleadings  that  the  defendant  never  signed  any 
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contract  and  e^ressly  denied  ever  having  made 
the  contract  alleged^  but  expressly  alleged  by 
way  of  answer  that  he  had  a  totally  different 
agreement  with  defendant  whereby  he  had  pur- 
chased an  option  which  he  had  a  right  to  for- 
feit," 

(2)  "Because,  having  denied  ev.ery  material  al- 
legation of  the  complaint,  proof  of  the  allega- 
tions thereof  was  made  an  issue  ol  fact,  and 
before  the  equitable  issue  of  ];>erformance  could 
be  determined  a  court  of  law  should  have  de- 
termined the  legal  issaea  in  the  manner  provided 
by  law." 

(3)  "Because,  the  answer  .of  the  defendant 
involves  a  defense  which  is  a  separate  and  dis- 
tinct matter  from  the  pl^ntifiTs  alleged  cause 
of  action,  and  he  was  therefore  entitled  to  have 
tiie  issues  tried  by  a  jury.** 

Section  312  of  Code  Civ.  Pioc.  provides 
that— 

"An  issue  ol  fact,  in  an  action  for  the  re- 
covery of  money  only,  or  of  speddc  real  or  per- 
sonal property,  must  be  tried  by  a  Jury.** 

These  are  the  only  Instances  in  which  the 
parties  to  an  action  are  entitled  to  a  trial 
by  Jury. 

Kot  only  does  the  qnestion  as  to  the  option 
arise  out  of  the  transaction  npon  which  the 
plaintiff  bases  his  action,  but  there  are  no 
allegations  in  the  defendant's  aiisw^  that 
raise  an  issue  of  title  to  the  land. 

These  conclusions  are  fally  sustained  by 

the   following  authorities:    Mobley  ▼•  Mc- 

Lucas,  99  S.  O.  99,  82  9.  R  986,  and  the  Ga»- 

.  es  therein  cited,  and  Bahawater  y.  Bank) 

108  S.  G.  200,  93  S.  B.  770. 

Appeal  dismissed. 

HYDBICK,  WATTS,  FBASEB,  and 
<3A6JB^  JJ.,  concur. 


<113  S.  C.  460) 

FAIB  V.  DOBOHESTEB  LUMBEB  00. 

(No.  10318.) 

(Supreme  Oourt  of  South  Oarolina.    Jan.  26, 

1920.) 

COBPOBATIONS  ^S^SOSCSO—DoifXSTIO  GORPO- 
BATION  PBOPEBLT  SUED  IN  COUNTY  IN  WHICH 
IT  HAD  AGENT  EOB  TBANSAOTION  OF  BUSI- 
NK8S. 

Where  domestic  corporation  was  sued  in 
county  in  which  it  maintained  an  agent  for 
purpose  of  transacting  its  corporate  business 
in  such  county,  and  in  which  it  transacted  its 
corporate  business,  and  held  itself  out  to  be  a 
common  carrier  for  hire,  court  properly  refused 
corporation's  motion,  under  Code  Oiv.  Proc. 
19li2,  I  176,  subd.  1,  for  change  of  venue. 

Appeal  from  Oommon  Pleas  Otrcuit  Cionrt 
of  Orangeburg  County;  I.  W.  Bowman, 
Judge. 

Action  by  Samuel  A.  Fair,  as  administra- 
tor,   etc.,    against   the   Dorchester   Lumber 


Company.  From  order  rstasiiig  notion  to 
change  the  v^ne,  defendant  appeals.  Ap- 
peal dismissed. 

T.  M.  Baysor  and  Moss  &  Lide»  all  ot 
Orangeburg,  for  appellant. 

Wolfe  &  Berry,  of  Orangeburg,  for  respond- 
ent 

GABY,  0.  J.  This  is  an  action  for  dam- 
ages alleged  to  have  been  sustained  by  the 
plaintiff,  through  the  wrongful  acts  of  the 
defendant,  in  causing  the  death  of  his  son; 
and  the  appeal  is  from  the  following  order 
of  his  honor  the  circuit  Judge  refusing  the 
motion  to  change  the  venue: 

''This  is  a  motion  to  change  the  place  of  trial 
of  this  case  from  Orangeburg  county  to  I)or> 
diester  county ;  it  being  claimed  by  the  defend- 
ant that  Dorchester  county  is  the  proper  coun- 
ty for  the  trial  thereol  The  motion  is  made 
under  subdivision  1  of  sectiOQ  176  of  the  Code 
of  Civil  Procedure  1012. 

*' After  hearing  the  evidence,  and  after  full 
argument  of  counsel,  I  am  of  the  opinion  that 
the  defendant  transacts  its  corporate  business 
in  the  county  of  Orangeburg  and  maintains  an 
agent  or  agents  therein  for  such  purposes,  and 
that  therefore  Orangeburg  is  a  proper  county 
for  trial  of  this  case,  as  the  defendant  is  a 
domestic  corporation  maintaining  an  agent  and  , 
transacting  its  corporate  business  in  Orange-  ' 
burg  county. 

''Ordered  that  the  motion  of  the  defendant  to 
change  the  place  of  trial  from  Orangeburg  to 
Dorchester  county  be,  and  hereby  is,  refused.** 

There  waa  testimoDy  to  the  effect  that  the 
defendant  held  itself  out  In  both  coontleB 
as  a  common  carrier  for  hira 

Appeal   dUsmissed. 

HYDBICK,  WATTS,  FBASSB,  and  GAGB, 
JJ.,  concur. 


(118  S.  C.  628) 

STATE  T.  BLACKSTONB.    (No.  lOSOO.) 

(Supreme  Court  of  South  Carolina.    Jan.  26, 

1020.) 

1.  INDICTMXNT  AND  INTOBMATION  «=»159(4)— 
ACCUSED*S  BtEAL  NAKB  HAT  BB  SVBSTITUTBD 
WITHOpT   BKSTJBinmNO  TO   OBAND   JX7BT. 

Accused's  real  name  may  be  substituted  in 
an  indictment  charging  violation  of  the  prohibi- 
tion law,  without  resubmitting  the  indictment 
to  the  grand  Jury,  in  view  of  Cr.  Code  1912,  | 
85,  allowing  amendments  not  changing  the  na- 
ture of  the  ofitense. 

2.  C^tlMINAL  LAW  4S»808)i— lNSTB0OnON  MK- 
OABDINO  POLICT  OW  LBOISLATOBB  NOT  KBBO- 
NEOtJS. 

In  a  prosecution  for  violating  the  prohibi- 
tion law,  an  instruction  that  the  Legislature 
had  declared  the  manufacture  and  sale  of  in- 
toxicating liquors  to  be  against  the  health  and 
safety  of  the  state,  etc.,  was  not  erroheous. 
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8.  GBnilNAIi  LAW  ^=9768(1)— iNSTBUCnON 
OHABQINO  JTfBT  TO  DO  DX7TT  NOT  EBBONB- 
OU8. 

In  prosecuflon  for  Tiolating  the  prohibition 
law,  an  instruction  that  the  question  was  what 
constituted  the  jury's  duty  under  the  testimony 
and  the  law,  etc.,  was  not  erroneous,  as  urging 
jury  to  do  its  duty,  and  thus  impressing  on 
them  that  a  verdict  of  guilty  should  be  found. 

4^  Cbiminal  law  ^=»711— Limitation  of  ab- 

GUMENT   DISCBETIONABY   WITH  COUBT. 

Giy.  Code  1912,  §  3921,  providing  that  at- 
torneys shall  not  occupy  more  than  two  hours 
in  argument,  unless  special  permission  be  first 
obtained,  leaves  the  court  discretionary  power 
to  fix  a  shorter  time  limit  in  criminal  cases. 

5.  Cbiminal  law  ^=s>711— Limiting  abou- 
ment  to  twenty  minutes  not  ebboneous. 

In  a  prosecution  for  violating  the  prohibi- 
tion law,  limiting  the  argument  of  counsel  to 
20  minutes,  was  not  erroneous. 

Appeal  from  General  Sessions  Circuit 
Court  of  Hampton  County;  James  E.  Peurl- 
foy,  Judge. 

A.  S.  Blackstone  was  convicted  of  violating 
the  prohibitioQ  law,  and  appeals.    Affirmed. 

B.  R.  Hiers,  of  Hampton,  for  appellant. 
Solicitor  Geo.  Warren  and  R.  Murdaugh, 

both  of  Hampton,  for  the  State. 

FRASER,  J.     The  case  states  the  facts: 

'The  above  case  was  called  for  trial  and  tried 
at  the  June,  1917,  term  of  the  court  of  gen- 
eral sessions  for  Hampton  county  before  a 
jury,  under  indictment  charging  violation  of  the 
prohibition  law.  On  the  call  of  the  case  for 
trial,  defendant's  attorney  moved  to  quash  the 
indictment  on  the  ground  of  misnomer,  the 
indictment  charging  as  defendant  in  the  sev- 
eral counts,  J.  F.  Blalock,  alias  Blackstone, 
the  said  A.  S.  Blackstone  submitting  affidavit 
that  he  was  not  commonly  known  or  called  by 
that  name.  After  argument  of  counsel,  thiiB 
motion  was  overruled.  The  solicitor  then 
amended  the  indictment  by  erasing  the  words 
'J.  F.  Blalock,  alias  Blackstone,*  and  inserted 
tiierein  the  words  'A.  S.  Blackstone'  in  each 
of  the  several  coimts,  but  did  not  resubmit  the 
indictment  to  the  grand  jury.  Defendant's  at- 
torney then  moved  to  quash  the  indictment, 
because  the  name  charged  originally  in  the 
indictment,  as  found  by  the  grand  jury,  to  wit, 
J.  F.  Blalock,  alias  Blackstone,  had  been 
changed  to  A.-  S.  Blackstone  without  consent 
of  the  defendant  and  without  being  re-referred 
to  the  grand  jury,  and  that  the  second  count 
in  the  indictment  as  to  the  sale  of  intoxicating 
liquors  failed  to  charge  the  specific  person  to 
whom  a  sale  was  made,  and  some  other 
grounds.  After  hearing  the  motion,  the  presid- 
ing judge  made  an  order:  That  the  motion  be 
and  the  same  is  hereby  overruled,  except  aa 
to  the  second  count  of  the  indictment  charging 
sale;  the  motion  is  sustained  as  to  the  second 


count.'    The  allegations  of  the  indictment  are 
quoted  substantially  in  the  charge  herein." 

A  Jury  was  impaneled  and  the  testimony 
sabmitted.  At  the  conclosion  of  the  testis 
mony,  defendant's  attorney  asked  that  he  be 
allowed  one  hour  In  which  to  present  the 
case  for  the  defendant.  The  court  declined 
the  request,  and  fixed  the  time  at  20  minutes 
for  each  side.  Defendant's  attorney  asked 
that  his  objection  be  noted,  which  was  done 
by  the  stenographer,  after  argument  by  Mr. 
Murdaugh  on  the  part  of  the  state,  by  Mr. 
Hiers  on  the  part  of  the  defendant,  and  by^ 
the  solicitor  on  the  part  of  the  state. 

[1]  I.  The  first  two  exceptions  complain  of 
error  in  allowing  the  Indictment  to  be 
amended  by  a  substitution  of  the  true  name 
for  that  written  in  the  indictment.  These 
exceptions  cannot  be  sustained.  Section  85 
of  the  Criminal  Code  of  1912,  allows  the 
amendment  as  it  "does  not  change  the  na- 
ture of  the  offense." 

[2]  II.  The  third  exception  complains  of 
error,  in  that  his  honor  charged  the  Jury: 

**That  the  Legislature  has  declared  that  tfae- 
manufacture  and  production  and  sale  of  al- 
coholic liquors  is  against  the  morals  and  health, 
and  safety  of  the  state,  and  they  have  passed 
laws  attempting  to  regulate  the  traflic  and  to 
prohibit  the  violation  of  laws  on  the  subject'^ 

This  statement  is  true,  whetb^*  those 
words  are  in  this  particular  act  or  not:  This 
exception  is  overruled. 

[3]  III.  The  fourth  exception  complains  of 
error,  in  that  the  presiding  Judge  urged  the 
Jury  to  do  their  duty,  and  this  charge  tends 
to  impress  on  the  Jury  that  in  this  case  a' 
verdict  of  guilty  should  be  found.  His  bon- 
or  said: 


Ml 


It  is  not  a  question  of  one  side  or  the  other, 
but  it  is  a  question  of  what  your  duty  is  under 
the  testimony  and  under  the  law.** 

The  charge  was  true,  apt,  and  impartlaL 
This  exception  is  overruled. 

[4,  6]  IV.  The  fifth  exception  complains  of 
error  in  limiting  the  argum^its  to  20  mln- 
ute&  Section  8921,  vol.  1,  Code  of  191% 
reads: 

"No  attorney,  soUdtort  or  counselor  shall  be 
allowed  to  occupy  more  than  two  hoars  of 
the  time  of  the  court  in  the  argument  of  any 
cause,  unless  he  shall  first  obtain  the  special 
pennission  of  the  court  to  do  so.'* 

There  is  no  minimum  fixed  by  statute. 
This  is  wisely  left  to  the  discretion  of  the 
trial  court,  and  it  seems  to  have  been  wisely 
exercised.    This  exception  is  overruled. 

The  Judgment  is  affirmed: 

GARY,  O.  J.,  and  HYDRIOK,  WATTS,  and 
GAGE,  JJ.,  concur. 


^s»For  other  cases  see  same  topic  and  KEY-NUMBER  in  all  Key-Numbered  Digasta  and  Indexes 
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STATE  ▼.  BROWN.     (No.  10325.) 

(Sapreme  Goart  of  South  Carolina.    Jan.  26, 

1920.) 


L  Cbiminal  law  ^=s>823(15)— iNBTBtJonoN  as 

TO  BENEFIT  OF  A   DOtJBT  NOT  KBB0NB0U8  IN 
VIEW  OF  OTHER  INSTRUCTION. 

In  a  prosecution  for  murder,  reEnilting  in 
conviction  of  manslaughter,  instruction  that  in 
case  of  doubt  as  to  whether  defendant  was 
guilty  of  murder  or  manslaughter,  the  Jury 
ahould  give  him  the  benefit  of  the  doubt,  and 
find  him  guilty  of  something  they  were  certain 
he  was  guilty  of  beyond  a  reasonable  doubt, 
was  not  erroneous  as  requiring  the  jury  to  find 
guilt  of  some  crime,  murder,  or  manslaughter, 
in  view  of  the  following  instruction  that,  if  the 
state  failed  to  convince  of  guilt  beyond  a  rea- 
sonable doubt  of  any  offense  charged,  the  jury 
should  acquit. 

2.  Criminal  law  4s»823(6)— Instruotion  on 
sblr-dbfbnsb  not  bbbonbou8. 

In  a  prosecution  for  murder,  resulting  in 
^conviction  of  manslaughter,  instruction  that  a 
prerequisite  to  sustain  plea  of  self-defense 
■was  that  there  must  have  been  no  means  of  es- 
cape other  than  shooting  held  not  erroneous  in 
view  of  the  charge  elsewhere  that,  if  a  man 
of  ordinary  courage  would  have  thought  it  nee- 
•essary  to  shoot,  the  necessity  was  sufficient  to 
justify  plea  of  self-defense,  etc. 

8.  Criminal  law  ^=s>789(17)— Harmless  in- 
struction  PREDICATING   BIGHT  TO   ACQUIT- 
tal on  reasonable  doubt  arising  from 
-defendant's  evidence  alone. 
In  a  prosecution  for  murder,  resulting  in 
conviction  of  manslaughter,  instruction  that,  if 
-''his  evidence"  in  support  of  the  plea  of  self- 
-defense  was  sufficient  to  cause  reasonable  doubt 
of  guilt,  defendant  was  entitied  to  acquittal, 
Jield  not  reversible  error  in  its  improper  substi- 
tution of  *'his**  for  "the"  in  speaking  of  the 
evidence. 

4.  Criminal  law  ^=»825(1)  —  Fuller  in- 
struction MUST  be  REQXTESTED. 

If  a  clearer  or  fuller  statement  of  the  law 
was  desired  by  defendant  than  an  instruction 
gave,  it  was  bis  duty  to  request  it. 

5.  Criminal  law  ^=»808%— Statute  forbid- 
ding    SHOOTING     into      DWELLINO     HOUBfB 

PROPERLY  READ  WHERE  NOT  IRRELEVANT. 

In  a  prosecuti<m  for  murder,  resulting  in 
•conviction  of  manslaughter  for  having  killed 
defendant,  as  the  state's  witnesses  showed, 
when  he  was  playing  an  organ  in  a  dwelling 
house  and  came  to  the  door  and  looked  out, 
reading  to  the  jury  of  a  statute  forbidding 
shooting  into  a  dwelling  house  was  not  errone- 
ous on  any  ground  it  was  irrelevant  and  not 
responsive  to  the  evidence. 

^.  Homicide  ^=s>340(2)— Irrelevant  instruc- 
tion ON  RIGHT  TO  EJECT  DEFENDANT  HARM"* 
USdoOt 

In  prosecution  for  murder,  resulting  in  con- 
viction of  manslaughter,  in  the  absence  of  evi- 
dence that  defendant  was  ordered  by  decedent 
to  leave  the  premises  where  the  killing  took 
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place,  or  that  any  force  waa  used  to  eject  him, 
charge  as  to  the  right  of  one  in  possession  of 
premises  to  eject  a  trespasser,  though  irrele- 
vant, held  not  reversible  error  as  to  defendant, 
who  was  not  prejudiced  by  any  infringement  of 
his  right  of  self-defense. 

7.  Homicide  «=»112(1)  —  One  who  frovokes 

DIFFICT7LTT  HAS  NO  RIGHT  OF  SELF-DEFENSE. 

The  man  who  kills  another  must  be  with- 
out fault  in  provoking  the  difficulty,  and  if  ha 
is  at  fault  the  right  of  self-defense  is  not  avail- 
able. 


Appeal  from  Goieral  Sessions  Circuit 
Court  of  Bamberg  Comity;  W.  N.  Townsend, 
Judge. 

Marion  Brown  was  convicted  of  man- 
slaughter, and  he  appeals.    AfEirmed. 

W.  D.  Bennett,  of  Ehrhardt,  and  James  8. 
Vemer,  of  Columbia,  for  appellant 
B.  L.  Gunter,  of  Aiken,  for  the  State. 

FBASEB,  J.  The  case  contains  the  fol- 
lowing statement: 

"The  defendant  above  named  waa  charged 
with  the  murder  of  one  Archie  Mingo  on  the 

day  of  May,  1917,  and  was  tried  at  the 

September  term,  1Q18,  of  the  court  of  general 
sessions  for  Bamberg  county.  A  jury  was  im- 
paneled, and,  after  hearing  the  testimony  of 
the  witnesses,  arguments  of  counsel  for  the 
defendant  and  the  state,  and  the  charge  of  the 
presiding  judge,  the  jury  returned  a  verdict  of 
guilty  of  manslaughter,  and  the  defendant  was 
sentenced  to  serve  seven  years  on  the  county 
chain  gang  or  the  state  penitentiary  at  hard 
labor.  In  due  time  notice  of  appeid  was  given 
by  the  defendant's  counsel  on  the  grounds  set 
forth  therein." 

Such  facts  as  are  necessary  to  understand 
the  questions  raised  by  this  appeal  will  be 
stated  In  the  treatment  of  the  exceptions. 

[11  The  original  case  contains  tiiree  as- 
signments of  error  that  follow  from  the 
charge: 

"If  you  have  any  doubt  as  to  whether  he  is 
guilty  of  murder  or  manslaughter,  give  him 
the  benefit  of  that  doubt,  and  find  him  guilty  of 
something  you  are  certain  he  is  guilty  of,  be* 
yond  a  reasonable  doubt.** 

It  Is  alleged  that  this  charge  requires  the 
Jury:  (a)  To  find  the  defendant  guilty  of 
some  crime ;  (b)  to  find  the  defendant  guilty 
of  murder  or  manslaughter;  (c)  that  thi9 
charge  did  not  allow  the  Jury  to  acquit  the 
defendant 

The  statement  complained  of  was  followed 
immediate  by  the  statement: 

"If  the  state  has  failed  to  convince  you  of 
his  guilt  beyond  a  reasonable  doubt  of  any  of* 
fense  charged  in  the  indictment,  it  would  be 
your  duty  to  find  a  verdict  of  not  guilty.' 


t» 


The  presiding  judge  charged  exactly  what 
the  appellant  claims  he  should  have  charged^ 
and  these  exceptions  are  overruled. 


^=9 For  other  cases  see  same  topic  and  KEY- NUMBER  In  all  Key-Numbered  Digests  and  Indexes 
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At  the  hearlnir  of  tblfl  ease  this  court  al- 
lowed the  appellant  to  suppleinent  his  case 
by  filing  six  additional  exceptions. 

W  II.  The  fonrth  exception  (additional) 
complains  of  error  In  the  charge: 

'The  fourth  prerequisite  [to  sustain  a  plea 
of  self-defense]  is  that  there  must  be  no  other 
means  of  escape;  if  there  is  any  other  means 
of  escape,  the  party  must  use  that  before 
shooting.  If  he  can  get  away  from  there  and 
save  himself  without  shooting  hhn,  he  must  do 

80. 


>t 


This  exception  cannot  be  sustained,  be- 
cause his  honor  charged  the  Jury  clearly 
elsewhere  that — 

*'If  a  than  of  ordinary  courage  and  firmness' 
would  have  thought  it  necessary  to  shoot,  then 
that  is  a  sufficient  necessity  to  justify  the  party 
pleading  self-defense  in  shooting,  if  the  circum- 
stances are  such  that  a  man  of  ordinary  cour- 
age and  firmness  would  have  thought  it  neo- 
essary. 


>» 


And  again: 

'That  there  was  an  apparent  necessity  for 
him  to  shoot.** 

[3, 4]  III.  The  fifth  exception  complains  of: 

'*If  his  eifidenoe  is  sufficient  In  support  of 
that  plea  to  cause  a  reasonable  doubt  in  your 
mind  as  to  whether  or  not  he  was  guilty  of  a 
felonious  killing  or  acted  feloniously  in  shoot- 
ing, then  the  defendant  would  be  entitled  to  an 
aeqhittal." 

The  words  of  offense  are  "his  evidence." 
The  aiipellant  contends  that,  If  a  reascmable 
doubt  arises  from  all  the  evidence  in  the  case, 
then  the  defendant  is  entitled  to  the  benefit 
of  that  doubt  As  a  proposition  of  law,  the 
contention  is  correct  The  application  is  bad. 
If  his  honor  had  said  "the  evidence"  instead 
of  "his  evidence,"  there  could  have  arisen  no 
questicHL  Was  the  substitution  of  "his"  for 
"the"  reversible  error?  Was  the  Jury  mis- 
led?    We  think  not. 

Bouvier's  Law  Dictionary: 

■ 

"EMdence  is  that  whidi  demonstrates,  makes 
clear,  or  ascertains  the  truth  of  every  fact  or 
point  in  issue.*' 

The  defendant  has  the  right  to  get  all  of 
his  evidence  from  the  staters  witnesses,  if  he 
can,  and  every  fact  that  supports  the  plea 
of  the  defendant,  whether  the  fact  comes 
from  a  witness  put  up  by  the  state  or  the 
defendant,  the  evidence  is  the  defendant's 
evidence,  because  it  tends  to  support  the  plea 
of  the  defendant.  If  a  clearer  or  fuller  state- 
ment of  the  law  was  desired  by  the  defend- 
ant, it  was  his  duty  to  request  It  It  could 
not  have  misled  the  jury,  as  neither  the  de- 
fendant nor  his  learned  counsel  noticed  un- 


til after  this  appeal  had  been  perfected,  and 
the  questfton  was  allowed  to  be  made  only 
as  a  matter  of  grace. 

{6]  IV.  The  sixth  and  sev^ith  exceptions 
complain  of  error  In  reading  to  the  jury  the 
statute  which  forbids  the  shooting  into  a 
dwelling  house,  ou  the  ground  that  it  was 
irrelevant  and  not  responsive  to  the  evidence 
in  the  case.  These  exceptions  overlook  the 
testimony  of  the  state's  witnesses  who  de- 
nied tliat  the  deceased  took  any  part  in  the 
quarrel;  diat  the  deceased  was  playing  an 
organ  In  the  dwelling  house,  and  simply 
came  to  the  door  and  looked  out,  when  the 
defendant  shot  at  the  house;  that  the  shot 
went  between  the  logs  of  which  the  house 
was  built,  and  killed  him  while  still  within 
the  dwelling  house.  There  is  no  error  here» 
and  these  exceptions  are  overruled. 

[6,  7]  v.  The  eighth  and  ninth  exceptions 
complain  of  error  in  that  his  honor  charged 
the  Jury  as  to  the  right  of  one  in  possession 
of  premises  to  eject  a  trespass^  from  his 
yard  that  surrounda  his  dwelling  house.  In 
substance,  hiis  honor  charged  the  Jury  that 
one  in  possession  of  a  house  and  lot  has  the 
right  to  command  a  trespasser  to  leave  his 
premises,  and,  if  the  trespasser  does  not 
leave,  then  he  had  the  right  to  put  his  hand 
on  him  gently  and  In  force.  If  necessary,  to 
eject  him.  There  was  no  evidence  that  the 
defendant  Was  ordered  to  leave  the  prem- 
ises, or  that  any  force  was  used  to  eject  him. 
While  the  charge  was  irrdevant,  it  is  not 
reversible  on  motion  of  the  appellant,  unlesa 
he  was  prejudiced  thereby.  It  might  well 
have  been  inferred  by  the  Jury  that  the  ap- 
pellant's right  of  aelf-defbnse  was  available 
to  hiih  tmtll  he  was  ordered  to  leave  and 
moderate  force  was  used  to  eject  him.  There 
being  no  evidence  of  either,  then  the  natural 
inference  was  that  the  appellant  was  still 
clothed  with  the  right  of  s^-defense.  The 
law  is  that  the  man  who  kiUs  another  must 
be  i^thout  fault  in  provoking  the  dlflSculty, 
and,  if  he  Is  at  fault  in  provoking  the  dUB- 
culty,  then  the  rght  of  self-defense  is  not 
available.  If  the  Jury  believed  that  under 
the  circumstances  the  ai^ellant  was  at  fault 
in  going  on  the  premises  of  those  with  whom 
he  had  had  a  previous  difficulty  that  same 
afternoon,  then  he  was  not  without  fault  in 
provoking  the  difficulty^  whether  he  was  or- 
dered to  leave  or  any  force  was  used  to  eject 
him. 

There  is  no  error  here  that  is  reversible  mi 
the  motion  of  the  appellant 

The  Judgment  is  afilrmed. 

GABT,  a  J.,  and  HYDBIGE»  WATTS,  and 
GAGE.  JJ.,  concur. 
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FBEBMAN  t.  OHAVIS.    (Na  10337J 

(Supreme  Court  of  South  GaroUua.    Jan.  26b 

1920.) 

1.  Ck>NTiNtJANCK  ^=»19— Not  gbantbd  tob 

ABSENGB  OF  FABTT  NOTIITBD  OF  TUfB  OF 
TBIAL. 

Where,  on  the  preceding  Friday,  defendant's 
attorney  was  notified  by  printed  roster  the 
oase  was  set  for  Tuesday,  and  subsequently  the 
trial  judge  informed  him  over  the  tele^one 
the  case  was  put  down  as  the  last  for  Tuesday 
or  the  first  for  Wednesday,  but  defendant's  at- 
torney instructed  him  to  be  in  court  Wednesday 
morning,  so  that,  when  the  case  was  called 
for  trial  Tuesday  afternoon,  defendant  was  ab- 
sent, refusal  to  grant  continuance  from  Tues- 
day afternoon  until  the  next  day  on  account  of 
defendant's  nonappearance  was  not  erroneous; 
no  claim  of  inconyenienoe  to  delendaAt  in  at- 
tending on  Tuesday  being  made. 

2.  Tbial  ^=»26— Dsniax.  of  bubpbnsion  to 

PBOGirBB  WITNBaa  DISOBBTIONABT  WHlSiB 
WIT2TKS8  OOULD  HAVB  BBXN  PBOCUBBD  IN  A 
FEW  BOX7B8. 

■ 

In  an  action  to  reoover  rent  for  land  takes 
over  durini^  tenancy  by  the  United  States  as  part 
of  a  military  camp,  where  def^idant  offered  let- 
ters to  show  that  fact,  but  they  were  excluded 
in  the  absence  of  proof  of  signatures,  suspen- 
sion of  hearing  until  t^e  next  day  to  enable 
defendant  to  summon  a  witness  from  the  camp 
was  not  an  abuse  of  the  coup's  diS<^tioh ;  it 
not  being  claimed  thftt  tilie  residence  of  the 
witness  was  unknown,  or  tiiat  his  attendance 
could  not  have  been,  aecnred  in  a  few  hours. 

8.  LaNDLOBO  and  tBNANT  ^=»270(15)  —  YXB- 
DIOT   FIXINO    VALtTB   OF    DIBT&AINBD   MTTLXB 
NOT  BBBONVOUS. 

In  an  action  for  rent  in  the  amount  of 
$105,  defendant  tenant's  mules,  worth  $125, 
having  been  distrained,  in  view  of  the  statute 
requiring  verdict  to  be  for  delivery  of  the  prop- 
erty or  its  value,  Terdict  fixing  the  value  of  the 
mules  at  $125,  and  not  determining  the  amount 
of  rent  d6e,  was  not  erroneous. 

4.  EVIBENCB  $=s»820~ATTOBNBT'8  ZBSHICONT 
A    CONOI^UaiON    BABBD   ON   HKAB8AT. 

In  an  action  for  rent»  wherein  defendant's 
attorney  first  announced  defendant  was  the  only 
witness  for  the  defense,  and  then  himsdf  under- 
took to  take  the  stand  and  testify  as  to  what  he 
learned  from  the  government  authoritieB  at 
Camp  Jackson,  the  defense  being  that  the  United 
States  took  over  the  land  during  tenancy  as 
part  of  the  camp,  such  testimony  of  •  the  attorney 
was  incompetent  as  a  conclusion  based  on  hear- 
say. 

5.  Evidence  ^=»378(1)— Landlobo  and  ten- 
ant <@=:»231(2)— Lettbbs  of  oovkbnment  of- 
ficeb8  inadmi88ible  in  action  fob  bent  of 
i.and  taken  dubino  tenanot  fob  lolitabt 

CAKP. 

In  an  action  for  rent,  defendant  claiming 
that  during  the  tenancy  the  land  had  been  tak- 
en over  by  the  United  States  government  as 
part  of  a  military  camp,  letters  purporting  to 
have  been  written  to  defendant  by  officers  of  the 


government  were  inadmissible^  in  absence  of 
proof  of  their  genuineness,  or  that  the  govern- 
ment had  taken  possession  of  the  land  or  ousted 
llefendant,  who  had  not  alleged  ouster  of  posses- 
sion but  ouster  of  title. 

6.  KEW  tbial  «=»86— AB8BN0B  OF  PABTT  NOT 
GBOUND  WHBBE  HE  WAS  AOGOBDSD  ABUN- 
DANT  OPPOBTUNITT   TO   BE  PBBSBNT. 

Where  attorney  was  notified  by  judge  that 
case  would  be  called  Tuesday  afternoon  or 
Wednesday  morning  and  printed  roster. set  case 
for  Tuesday,  absence  of  de&ndant  on  calling  of 
case  for  Tuesday  afternoon  was  not  ground 
for  new  trial,  though  attorney  instructed  defend- 
ant to  appear  Wednesday  morning,  but  provid- 
ing no  means  of  communication  in  the  mean- 
time. 

Appeal  from  Richland  County  Court;  M. 
S.  Whaley.  Judge. 

Action  by  Ann  Freeman  against  Dallas 
Chavis.  From  Judgment  for  plaintiff,  de- 
fendant appeals.    Affirmed. 

N.  J.  Frederick,, of  Columbia,  for  appellant 
H.  M.  Edmunds'  and  S.  Bi.  Busby,  both  of 
Columbia,  for  respondent 

FRASER,  J.  This  case  was  tried  in  the 
county  court  of  Richland  county.  The  record 
states: 

That  it  was  *'an  action  brought  by  the  plain- 
tiff for  the  recovery  of  one  hundred  and  five 
($105)  dollars,  due  her  by  defendant  on  account 
of  the  rent  of  a  certain  tract  of  land,  leased  for 
farming  purposes  for  the  year  1918.  Such  rent 
not  having  been  paid,  the  plaintiff  issued  her 
distress  warrant  against  defendant,  and  two 
mules  were  levied  upon  under  the  landlord  Hen 
for  rent  The  defendant  refused  to  deliver  up^ 
possession,  and,  in  the  aGti<»i  to  whidt  was  at- 
tached an  affidavit  and  other  papers  in  daim 
and  delivery,  possession  of  the  mules  in  quea- 
tion  was  demanded.  The  defendant  gave  bond 
and  retained  possession,  resisting  said  demand 
on  the  grounds  that,  having  been  served  with 
notice  by  the  government  to  vacate,  he  after- 
wards sought  and  obtained  from  the  military 
authorities  permission  to  remain  in  the  housr 
where  he  was,  but  said  permission  stated  that 
he  did  so  at  his  own  risk.  That  furthermore^ 
the  said  land  having  been  taken  over  by  the 
federal  government,  the  county  court  had  my 
jurisdiction  over  it  or  anything  in  relation  there- 
to, it  having  become  a  part  of  Camp  Jackson. 

"The  case  was  called  for  a  hearing  June  11» 
1919.  On  the  call  of  the  case  Tuesday  after- 
noon, June  11th,  the  attorney  for  defendant 
announced  to  the  court  that  he  was  not  ready 
and  asked  for  a  delay  until  the  next  morning; 
the  motion  being  based  on  the  following  grounds: 

"(1)  The  defendant  was  not  present,  as  he  had 
been  instructed  by  his  attorney  to  be  present  on- 
the  morning  of  the  12th. 

"(2)  That  the  defendant  was  given  such  in- 
structions because  the  court  itself  had,  by  the 
information  given  the  attorney  before  the  roster 
was  printed  and  placed  in  the  hands  of  t^e 
attorney,  caused  him  to  believe  that  at  such 
time  the  case  would  be  called. 
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*'(3)  That  the  printed  roster  was  not  placed 
in  the  attorney's  hands  until  the  Friday  after- 
noon before  June  11th  (Tuesday),  and,  as  his 
client  had  moved,  he  did  not  know  his  addres^ 
and  it  was  therefore  impossible  for  him  to  get 
in  touch  with  him  when  he  found  from  the  ros- 
ter the  case  was  put  down  for  Tuesday,  June 
the  11th,  instead  of  Wednesday,  as  he  was  led 
to  believe  by  information  given  by  the  court." 

The  judgment  was  for  the  plaintiff,  and  the 
defendant  appealed. 

[1]  I.  The  first  exception  complains  of  error 
in  the  refusal  of  the  court  to  grant  a  continu- 
ance of  the  case  until  the  next  day  (Wednes- 
day). 

In  the  appellant's  argument  it  Is  stated 
that  the  appellant  went  to  his  attorney's 
office  the  week  before  the  trial,  and  asked 
when  his  case  would  be  called;  that  a]>- 
pellant's  attorney  called  up  Judge  Whaley 
and  asked  when  the  case  would  be  called  for 
trial ;  that  the  judge  informed  him  that  "the 
case  was  put  down  as  the  last  for  Tuesday, 
or  the  first  for  Wednesday,  but  he  was  not 
sure."  The  client  was  th^n  Instructed  to  be 
present  Wednesday  morning,  and  he  was  only 
to  find  that  his  case  had  been  tried  Tuesday 
afternoon  tn  his  absence. 

It  appears  that  the  defendant  was  not  mis- 
led; that,  with  full  Information  that  the 
case  might  be  called  on  Tuesday,  he  under- 
took to  set  his  own  time  for  the  trial  of  his 
case  and  set  at  naught  the  warning  of  the 
court  to  be  ready  on  Tuesday.  Besides  this, 
the  printed  roster  of  the  cases  was  furnished 
to  appellant's  attorney  four  days  before  the 
case  was  set  for  trial.  It  Is  true  the  appel- 
lant's attorney  allowed  his  client  to  go  away 
and  provided  no  means  of  communication 
with  him,  but  that  was  the  fault  of  the  ap- 
pellant and  his  attorney.  We  have  been 
cited  to  no  authority  for  the  position  that 
parties  to  an  action  on  a  regular  docket  are 
entitled  to  disregard  the  time  fixed  for  trial 
by  the  court  and  fix  their  own  time  of  triaL 
We  know  of  no  way  in  which  a  court  can 
tell  how  long  a  case  will  take  for  its  trial 
except  in  this  court,  where  a  maximum  time 
Is  fixed.  No  court  can  even  guess  the  mini- 
mum. Our  records  will  show  that  at  least 
at  one  term  we  were  confronted  with  a  docket 
on  which  there  were  18  cases  and  several 
days  allowed  for  the  hearings,  and  yet,  by  20 
minutes  past  1,  on  the  first  day,  case  No.  18 
had  been  called  and  disposed  of.  Litigants 
should  be  prompt  in  attendance  on  our  courts^ 
or  congested  dockets  will  delay.  Intolerably, 
the  business  of  the  courts.  The  records  of 
this  court  will  show  that  this  county  court 
has  much  business  before  it,  and,  if  litigants 
before  it  are  allowed  to  fix  their  own  time  to 
try  their  cases,  the  usefulness  of  the  court 
will  be  destroyed.  It  was  not  even  claimed 
that  it  would  have  put  the  defendant  to  the 
slightest  inconvenience  to  attend  Tuesday 
instead  of  Wednesday.  There  was  no  at- 
tempt to  prove,  even  after  the  appellant's 


attorney  was  notified  by  the  printed  roster, 
on  Friday,  that  the  case  was  set  for  Tuesday, 
that  he  made  the  slightest  effort  to  communi- 
cate with  his  client,  or  to  ascertain  where 
he  had  gone.  The  record  shows  that  the 
plantiff  went  to  the  trouble  and  expense  of 
getting  ready  for  the  trial. 

This  exception  is  overruled. 

[2]  II.  During  the  trial,  the  defendant  of- 
fered in  evidence  two  letters  to  show  that 
the  land  had  been  taken  over  by  the  United 
States  government  as  a  part  of  the  land  in- 
cluded in  Camp  Jackson.  There  was  no  proof 
of  the  signatures,  and  the  letters  were  ex- 
cluded. The  defendant  then  asked  that  the 
hearing  should  be  suspended  until  the  next 
day  (Wednesday)  to  enable  the  defendant  to 
summon  a  witness  from  Gamp  Jackson.  This 
was  also  refused  and  forms  the  ground  t<x 
the  second  exception.  There  is  nothing  in 
the  case  to  show  that  any  effort  had  been 
made  to  secure  the  attendance  of  the  witness, 
or  that  the  writer  was  authorized  to  write 
it  It  was  not  claimed  that  the  residenoe 
of  this  witness  was  unknown  or  that  his 
attendance  could  not  have  been  secured  In  a 
few  hours.  There  was  certainly  no  atmse  of 
discretion  here,  and  this  exception  is  over- 
ruled. 

(3]  III.  The  third  exception  complains  <^ 
error  in  the  direction  of  a  yerdlct  for  $125, 
the  value  of  the  mules,  instead  of  $105,  the 
amount  of  the  rent  claimed.  The  statute 
requires  the  verdict  to  be  for  the  delivery  of 
the  property  or  its  ralue.  The  Talue  of  the 
mules  was  $125,  and  the  verdict  conformed 
to  the  statute,  in  that  it  fixed  the  value  of 
the  property.  It  did  not  determine  the 
amount  of  rent  due. 

This  exception  is  overruled. 

[4]  IV.  The  fourtli  exception  reads: 

"His  honor  erred  in  refusing  to  allow  N.  J. 
Frederick  to  testify  for  the  defense  without 
first  being  quizzed  by  the  court  as  to  how  he 
knew  what  he  was  testifying  to;  a  witness 
having  the  right  to  testify  to  any  fact  of  his 
own  knowledge  without  reference  to  how  he 
acquired  the  knowledge." 

The  court,  and  not  the  witness,  is  die  Judge 
of  the  compet^icy  of  testimony.  The  record 
shows  that  the  ai^)ellanf8  attorney  had  an- 
nounced that  the  defendant  was  the  only 
witness  for  the  defense.  The  attorney  then 
undertook  to  go  on  the  stand  and  testify  as 
to  the  facts  of  the  case.  It  is  one  thing  to 
exclude  incompetent  evidence,  and  another  to 
strike  out  testimony  already  in.  A  verdict 
is  not  a  sum  in  addition  and  subtraction. 
The  most  intelligent  people  are  affected  by 
what  they  hear.  The  law  forbids  the  in- 
troduction of  incompetent  evidence.  If,  how- 
ever, evidence,  apparently  competent,  comes 
in,  and  it  afterwards  appears  that  it  is  in- 
competent, then  the  court  should  tell  the 
Jury  to  disregard  it  (i.  e.,  strike  it  out),  as 
the  best  that  can  be  done  under  the  'dr- 
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camstances:  To  strike  out  evidence  already 
In  is  not  the  best  thing,  but  a  long  ways  the 
second  best  The  court  told  the  witness,  who 
had  just  said  that  the  only  witness  for  the 
defense  was  absent,  that  he  must  state  how 
he  knew  the  facts  to  which  he  proposed  to 
testify.  The  witness  started  by  saying,  "I 
learned  from  the  government  authorities  out 
there."  Again,  "I  was  not  going  to  say  what 
anybody  said  to  me,  but  what  I  learned.*' 
The  testimony  was  incompetent  It  was  a 
conclusion  based  upon  hearsay  testimony. 

[61  y.  The  fifth  exceptlcm  complains  of 
error  in  excluding  two  letters  purporting  to 
have  been  written  to  the  defendant  by  officers 
of  the  United  States  government  There  was 
no  proof  of  the  genuineness  of  the  letters, 
or  that  the  government  had  taken  possession 
of  the  land  or  ousted  the  defendant  There 
was  no  allegation  or  proof  of  ouster  of  pos- 
sessions. The  defendant  alleged  "ouster  of 
title,"  and  not  that  he  was  put  out  of  pos- 
session. 

This  exception  is  overruled. 

VI.  The  sixth  exception  objects  to  the  Ju- 
risdiction of  the  state  court  to  collect  rent 
for  land  while  in  possession  of  the  federal 
government  The  appellant  fails  to  prove 
the  fact  upon  which  his  question  of  Jurisdic- 
tion is  based,  and  the  exception  cannot  be 
sustained. 

[81  VU.  The  seventh  exception  is: 

"His  honor  erred  in  refcudng  a  new  trial,  In 
that  the  defendant  bad  a  right  to  be  present 
in  person,  and  no  negligence  of  his  had  forfeits 
ed  this  right" 

The  defendant  had  the  right  to  be  present 
and  abundant  opportunity  to  do  so.  This 
exception  is  overruled. 

The  Judgment  is  affirmed. 

OAKY,  O.  J.,  and  HYDBIOK,  WATTS,  and 
GAOE^  J  J.,  concur. 
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1920.) 

INTOXIOATHTO  UQtJORS  ^S>184,   288(1)— SaLBS 

OF  Jamaica  oxngeb  and  lemon  kxtbact 

CBIMINAL. 

If  a  grocer  sells  Jamaica  ginger  and  lemon 
extract,  knowing  that  they  are  bought  to  be 
used  as  a  beverage,  he  violates  the  liquor  law, 
if  they  contain  the  prohibited  percentage  of 
alcohol,  and  such  questions  are  for  ttxe  jury  to 
decide. 

Ai^eal  from  General  Sessions  Circuit 
Court  of  Pickens  County;  T.  J.  Mauldin, 
Judge. 


W.  H.  Johnson  was  convicted  of  a  violation* 
of  the  liquo;r  law,  and  he  appeals.    Affirmed. 

Carey  &  Carey,  of  l^ckens,  for  appellant 
J.  Robt  Martin,  SoU  of  Greenville,  for  the- 
State. 

ERASER,  J.  The  appellant  was  indicted 
for  a  violation  of  the  liquor  laws  of  this- 
state.  The  defendant  was  a  merchant,  Uv* 
ing  outside  of  any  incorporated  town  in 
Pickens  county.  He  sold  at  his  store  cider, 
lemon  extract  and  Jamaica  ginger.  His  cus- 
tomers bought  cider  (not  intoxicating),  which 
was  put  in  bottles.  The  customers  also- 
bought  lemon  extract  and  Jamaica  ginger, 
and  poured  the  lemon  extract  or  Jamaica 
ginger  into  the  bottle  of  cider  and  drank  the 
compound.  While  the  dder  was  not  intoxi- 
cating, and  contained  less  than  the  prohibit- 
ed percentage  of  alcohol,  the  lemon  extract 
and  Jamaica  ginger  contained  from  90  to  95- 
per  cent  of  alcohol,  and.  It  was  claimed  by 
the  state,  made  an  intoxicating  compound. 
The  appellant  claimed  that  the  lemon  extract 
was  a  food,  and  the  Jamaica  ginger  was  a 
medicine,  and  the  sale  was  not  a  violaticm  ot 
the  law.  The  appellant  was  convicted,  and. 
appealed,  with  five  exceptions. 

The  appellant  made  a  motion  for  a  direc- 
tion of  verdict  and  for  a  new  trial  after  cour 
viction.  Both  motions  were  refused,  and 
this  forms  the  basis  of  the  first  and  second 
exception.  These  two  exceptions  must  share 
the  fate  of  the  third,  fourth^  and  fifth  «zcq>- 
tiona 

The  appellant  treats  the  last  three  excep- 
tions together  as  follows: 

'Third.  Fourth,  and  Fifth  EafceptionB  Relate 
Uiff  to  Judff^9  Charge,-— (1)  His  honor  charged 
the  Jury  as  follows:  'Now,  gentlemen,  a  man> 
cannot  call  it  a  malt  or  say  it  is  some  kind  of 
a  patent  medicine,  and  give  it  some  name,  and 
sell  it,  and  say  that  it  is  sold  as  a  drug  or  medi- 
cine, when  this  so-called  drug  or  medicine  is- 
used  by  people  simply  to  make  themselves 
drunk.*  (2)  His  honor  charged  the  Jury  in 
these  words:  *In  this  case  it  is  for  you  to  de- 
termine whether  or  not  these  lemon  extracts,  or 
other  extracts  whidi  have  been  exhibited  here, 
contain  alcohol  in  sufficient  quantitieB,  which, 
if  drunk  to  excess,  will  produce  intoxication.' 
(8)  His  himor  charged  the  jury  as  follows:  *I 
want  to  say  this,  gentlemen :  That  a  mere  name, 
calling  a  thing  a  medicine,  will  not  be  sufficient 
to  change  its  name  or  character,  even  under  the 
definition  which  I  have  read.'  *If  it  omtains 
alcohol  and  is  used  as  a  beverage,  and  which,  if 
drunk  to  excess,  will  produce  intoxication,  and. 
has  more  than  1  per  cent  of  alcohol,  the  law 
says  a  man  cannot  sell  it  under  the  laws  of  this 
state.'  We  contend  that  all  three  of  the  instruc- 
tions were  misleading  and  confusing  to  the  jury, 
and  detrimental  and  prejudicial  to  the  defend- 
ant for  the  reason  that  medicines  and  extracts 
can  be  sold  in  this  state  by  merchants,  if  they 
do  contain  more  than  1  per  cent  of  alcohol,  so 
long  as  they  are  not  sold  as  a  beverage  and 
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the  testiiiiony  fUling  to  ihow  that  defendant 
sold  them  aa  such/' 

These  exceptions  cannot  be  sustained.  The 
questions  were  questions  of  fact  If  the  liq- 
uids sold  were  used  as  a  beverage,  and  con- 
tained the  prohibited  percentage  of  alcohol, 
then  their  sale  was  unlawful,  if  the  seller 
knew  that  they  were  bought  for  that  pur- 
pose. Were  they  so  bought  and  used?  That 
was  a  question  for  the  Jury.  Evei^  the  Ja* 
maica  ginger,  whlcb  ordinarily  is  used  as  a 
medicine,  yet  if  sold  as  a  beverage,  the  sale 
was  unlawful.  Was  it  so  sold?  That  was 
also  a  question  for  the  Jilry.  The  statutes  for- 
bade the  sale  of  intoxicating  liquors,  by 
whatever  name  called,  and  that  is  just  what 
Judge  Rice  told  the  Jury. 

The  exceptions  are  overruled,  and  the 
Judgment  affirmed. 

GARY,  G.  J.,  and  HYDRICK,  WATTS,  and 
GAGBl  JJ.»  ooncor. 


cm  8.  C.  682) 

LEMMQN  T.  McEUtOY  et  aL    (No.  10361.) 

(Supreme  Court  of  South  Oarollna.    Jan*  27, 

1920.) 

1«  Wilis  ^s943&— InnamoN   or  nsTAtoB 

la  all  cases  calling  for  tha  constmetion  of 
a  will,  the  intention  of  the  testator  must  be 
soui^^  and  fiven  effect,  if  it  is  lawfuL 

2.  Wills  ig^.j  ill— Irtentiow  inrsr  bk  asoeb- 

T4JNKD  JTBOM  LANOUAOB  AND  SUBBOUHDINO 
OBO^MSTANGES. 

The  intention  of  testator  must  be  aseertaiik- 
ed  by  the  language  used,  aided  by  the  sorronnd- 
ing  circumstances,  viewed  in  the  light  of'  tiie 
settled  principles  of  construction* 

S.  Wills  ^=i»501  —  Psimabt  lOAmzro  or 

''rAHILT''  IS  OHILDBBN. 

Though  'family"  may,  under  different  dr^ 
eumstances,  mean  a  man's  household,  consist- 
ing of  hie  wife,  his  diUdren,  and  servants,  or 
may  mean  wife  and  diildren,  or  only  diildien, 
the  last  meaning  is  the  prinuury  meaniog,  whidi 
will  be  given  to  the  word  when  used  in  a  will* 
unless  the  context  indicates  a  contrary  inten- 
tion. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Family .] 

4.  Wills  ^=:>501-<}ont]sxt  bbld  to  show 
that  family  mbaift  ohildbbn. 

Where  the  testator  made  a  gift  for  the 
use  of  his  sister  and  her  children,  if  she  should 
have  any,  but,  if  not,  then  to  her  brothers  and 
sisters  or  their  families,  and  another  paragraph 
of  the  will  likewise  made  a  gift  to  a  brother  of 
testator  and  his  children,  the  context  indicates 
an  intention  to  include  by  the  term  "families" 
only  children,  not  the  wife,  of  a  brother. 


6.  Wills  ^=aB545(l>-*Oirc  oveb  to  bboobbb 

OF  LBOATEB  AND  HIS  FAMILT  GONTXNOBirr  02f 
DBATH  or  LBGATEB  WITHOUT  ISSUE. 

Under  a  gift  for  th^  use  of  a  sister  of  tes- 
tator and  her  children,  with  a  gift  over,  in  the 
event  she  have  no  children,  to  her  brothers  and 
sisters  and  their  families,  the  gift  over  is  con- 
tingent on  the  death  of  the  sister  without  chil- 
dren, and  on  the  brodier  being  in  existence  or 
having  children  at  the  death  of  a  sister,  so  that 
his  widow  cannot  take  as  devisee  or  legatee  of 
her  husband*  who  died  before  the  first  bene- 
ficiary. 

G.  Wills  ^=»634(7)--GiFr  to  class  vbsis  at 

TIMB  or  DIVISION. 

Where  the  devisees  in  remainder  compose 
a  class,  and  the  only  words  of  devise  are  a  di* 
rection  to  divide  the  property  at  a  spedfled  time, 
the  gift  will  not  vest  until  the  time  of  divi- 


sion. 
Fraser  and  Gage,  JJ.,  dissenting. 

Appeal  from  Oonunon  Pleas  (Tlreott  Ooort 
of  Fairfield  Oounty;   Frank  B.  Gary,  Judge. 

Suit  by  James  T.  Lemmon,  as  administra- 
tor of  the  estate  of  Sarah  McElroy,  deceased, 
against  Janle  Ferguson  McElroy  and  others, 
for  the  construction  of  a  will.  From  a  decree 
construing  the  will  unfavorably  to  her,  de- 
fendant Janie  Feeguami  McESroy  appeals. 
Affirmed* 

The  decree  of  Judge  Gary  in  tlie  court 
btiow  was  as  fellows: 


This  is  an  action  to  construe  the  will  of 
Bobert  MclUroy,  deceased,  under  which  Sarah 
McElxoy  received  the  fimds  which  are  now  in 
the  hands  of  her  administrator.  The  wHl  is 
dated  July  19,  1S73,  and  was  admitted  to  pro- 
bate in  1890  by  the  judge  of  probate  for  Ber- 
keley county.  The  otmtest  is  as  to  the  proper 
oonstmction  of  the  first  dause  of  the  will,  wUch 
is  as  follows: 

"I  hereby  give  and  bequeath  to  my  lister, 
Sarah  McBlroy,  the  sum  of  ten  thousand  Mr 
lars  in  cash,  to  be  invested  in  first  mortgage 
bonds  of  any  solvent  railroad  company;  to 
be  invested  from  time  to  time  as  mortgages  be- 
come due,  as  I  consider  this  the  safest  invest- 
ment, ^is  does  not  include  her  riMre  in  the 
policy  on  my  life,  namely,  twenty-five  hundred 
dollars,  which  I  wish  invested  in  the  same  way. 
Should  she  marry,  the  whole  amount  is  to  be 
held  by  her  to  her  sole  and  separate  uae^  and 
to  the  use  of  her  children,  should  she  have  any, 
free  from  the  interference  and  ccmtrol  of  her 
husband;  should  she  die  without  children,  this 
amount  is  to  be  equally  divided  among  her 
brothers  and  sisters,  or  their  famiUes." 

Sarah  McElroy  never  married  and  had  no 
children.  She  died  in  1917.  Alexander  McEl- 
roy, a  brother  of  testator,  who  was  married 
twice,  died  in  1907;  his  children  by  his  first 
marriage  having  predeceased  him,  leaving  Fan- 
nie Ferguson  McElroy,  his  widow  by  his  sec- 
ond marriage.  The  defendant  the  said  Fannie 
Ferguson  McElroy  claims  in  her  answer  that, 
as  the  family  of  Alexander  McElroy,  deceased. 
she  is  entitled,  under  the  terms  of  the  will  of 
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said  Robert  McElroj,  to  ooe-fourtii  int^est  in 
the  said  fund.  Theaaestloninth&caseis:  What 
waa  the  intentioii  of  the  testator,  as  gathered 
from  his  whole  will?  Was  she  Included  in  the 
term  "family"?  It  is  contended  by  the  other 
parties  that  the  word  "family"  must  be  eon- 
stmed  to  mean  children  of  the  brothers  and 
Bisters;  that  it  means  blood  retadooship,  and 
excludes  the  said  Fannie  Fergoaon  MoBlroy 
from  any  interest  in  said  estate.- 

The  testator,  Robert  McElroy,  was  a  bachelor, 
and  at  the  date  of  Ms  will  he  bad  three  bx^dth- 
ers,  Alexander  McElroy,  James  McElroy,  and 
William  McElroy,  and  three  sisters,  Sarah  Mc- 
Elroy, Isabel  McElroy,  and  Margaret  A.  Lem- 
mon.  James  McElroy  died  about  1871,  pre- 
deceasing the  testator,  leaving  a  widow  and  one 
child,  Connor  McElroy.  His  widow  has  since 
died,  and  the  said  defendant  Connor  McElroy 
is  the  sole  sorviTing  heir  at  law  of  his  father 
and  mother.  Isabel  McElroy  died  in  1831$,  un- 
married and  without  issue.  The  testator  died 
in  1890.  Alexander  died  in  1907.  William 
died  in  1915,  and  his  diildren  and  heirs  at  law 
are  Nora  Tilleiy,  Hattie  Graham,  Mary  West, 
Lillie  Edington,  William  McElroy,  and  Robert 
McElroy.  Sarah  McElroy  died  in  1917  without 
children.  Hence,  at  the  death  of  the  testator, 
he  left  surviving  him  his  aisters»  Sarah  McElroy 
and  Margaret  A.  Lemmon,  his  brothers,  Alexan- 
der and  William  McElroy,  and  his  nephew,  Con- 
nor McElroy  (son  of  James  McElroy).  Alexan- 
der McElroy  married  the  second  time  in  1891, 
a  year  after  the  death  of  the  testator. 

The  term  "famOy,"  when  used  in  tiie  Consti- 
tution and  statutes  of  South  Carolina  with  ref " 
erenoe  to  the  homestead  esemptioii*  has  under- 
gone judicial  construction,  and  if  we  were,  call- 
ed tqpon  to  define  the  word  when  so  used,  we 
would  have  but  litUe  difficulty.  See  Moyer  v. 
Drummond,  32  S.  C.  165,  10  S.  E.  952,  7  L. 
R.  A.  747, 17  Am.  St.  Rep.  850;  Moore  v.  Par- 
ker, 18  S.  C.  486;  Bradley  v.  Rodelsperger,  8 
S.  C.  226.  But  when  it  comes  to  construing 
the  word,  when  used  in  a  bequest  In  a  wUl,  a 
more  difficult  Question  ia  presented. 

[1, 2]  Here,  as  in  all  cases  calling  for  the  con- 
struction of  a  will,  the  intention  of  the  testap 
tor  must  be  sought,  and,  when  it  is  ascertained, 
effect  must  be  given  to  it,  if  it  is  lawful.  This 
intention  must  be  ascertained  by  the  lan^age 
used,  aided  by  the  surrounding  circumstances, 
viewed  in  the  light  of  well-settled  principles  of 
construction.  We  have  quoted  above  the  lan- 
^age  to  be  construed. 

[3]  The  word  ''family"  ia  used  in  various  sig- 
nifications, some  more  restricted,  others  more 
extended ;  the  general  scope  and  purview  of  the 
statute  or  of  the  will  having  to  be  considered 
in  each.  It  is  used  to  indicate,  first,  the  whole 
body  of  persons  who  form  one  household,  thus 
including  also  servants;  second,  the  pareilts, 
with  their  children,  whether  they  dwell  together 
or  not;  and,  third,  the  whqle  group  of  per- 
sons closely  related  by  blood.  Curt.  Diet.  It 
may  mean  a  man's  household,  consisting  of 
himself,  his  wife,  children,  and  servants;  it 
may  mean  his  wife  and  his  children,  or  his 
children,  excluding  his  wife;  or,  in  the  ab- 
sence of  wife  and  children,  it  may  mean  his 
brothers  and  sisters,  or  next  of  kin ;  or  it  may 
mean  the  genealogical  stock,  from  which  he  may 
have  sprung. 

Which  of  these  various  and  varying  signifi- 


cationa  did  the  testator  have  in  mind?  'The 
word  'family'  ia  not  a  technical  word,  and, 
being  of  flexible  meaning^  it  must  be  construed 
according  to  the  context  of  the  wiU.  As  waa 
said  afoove^  in  one  sense,  it  means  the  whole 
household,  including  servanta,  and  even  boarders 
and  lodgers.  In  another,  it  means  all  the  rela- 
tions who  descend  from  a  common  ancestor. 
Its  primary  meaning,  however,  is  'children,'  and 
so  it  must  be  construed  in  all  cases,  unless  the 
content  shows  that  it  was  used  in  a  different 
sense.** 

An  authority  upon  this  point  ia  the  case  of 
Pegg  V.  Clarke,  L.  R.  8  Ch.  Div.  672,  iii  which 
the  Master  of  the  Rolls,  in  ddivering  judgment, 
said:  ''Every  word  whidk  haa  more  than  one 
meaning  has  a  primary  meaning,  and,  if  it  haa 
a  primary  meaning,  you  want  a  context  to  find 
another."  What,  then,  ia  the  primary  meaning 
oi  '^family"?  "It  ia  diUdren;  that  ia  dear, 
upon  the  autiioritieB  which  have  been  cited." 
See,  also,  2  Jarman,  Willa,  SO  et  seq.  And 
again:  ''In  a  bequest  or  a  devise  for  the  b^i- 
eflt  of  one  and  his  family,  it  haa  been  held  that 
the  word  'family'  prima  fade  means  diUdren, 
and  that  a  gift  to  A.  and  his  family  should  be 
read  aa  a  gift  to  A.  and  his  chndren."  Aul  & 
Bug.  Bnc  Law,  voL  13,  p.  870,  text,  and  Si^ 
ing  nomerouB  Bnglidi  and  American  decisions. 
"On  the  whole,"  saya  Schouler, /'this  word 
'family'  ia  one  of  variable  meaning,  and  for  its 
true  import  in  any  case  we  muat  conaider  the 
general  language  of  the  wilL"  Volume  1,  p. 
682. 

[4]  Studying  the  general  language  of  the  will 
before  us,  we  see  that  the  testator  has  been  very 
particular  to  provide  that  ^e  bequest  in  the 
first  olanse  of  the  will  should  be  for  the  use  of 
SaMi  and  her  children,  should  she  have  any 
children,  but  in  no  event  could  her  husband  re* 
ceive  any  portion  of  it,  presumably  because  he 
was  no  blood  rdationflAiip  to  the  testator;  in 
case  Sarah  had  no  diildren,  tiien  the  bequest 
was  to  her  brothers  and  sisters,  or  their  familiea. 
It  is  hardly  to  be  bdieved  that  the  testator 
would  be  80  partlcnlar  to  provide  that  the  be* 
quest  should  be  free  from  interference  or  own- 
ersMp  by  one  iriio  was  not  of  the  same  blood, 
while  the  bequest  was  in  the  handa  of  Sarah 
and  her  children,  and  yet  be  so  indifferent  upon 
that  point  if  the  bequest  should  fall  into  the 
hands  of  her  brothers  or  her  sisters.  This  being 
Inconceivable,  we  must  condude  that  the  tes- 
tator used  "families"  in  the  primary  sense,  and 
as  interchangeable  with  and  equivalent  to  <^1- 
uren. 

The  same  idea  ia  carried  out  in  paragraph  2 
of  the  win.  This  construction  is  borne  out  by 
the  disposition  made  in  paragraph  8,  where 
the  testator  bequeaths  $8,000  in  cash  to  his 
brother,  WiUlam  McEHroy,  to  be  invested  in 
land  fc«  himself  and  his  children,  thus  exdnd- 
ing  the  possibility  of  a  participation  in  the  be- 
quest by  a  wife  who  waa  not  of  the  blood. 
The  evident  desire  of  the  testator  to  recognize 
his  children  and  thdr  children  as  the  bene- 
fidaries  of  his  bounty,  which  appears  through- 
out the  will,  leads  ua  to  the  concludon  that, 
when  he  used  the  word  "family,"  it  was  used 
as  denoting  children,  and  waa  used  interchange- 
ably with  the  word  "diildren." 

Taking  this  view  of  the  case,  it  would  be 
usdess  to  multiply  authorities  along  the  line 
abore  set  out,  or  to  protract  this  decree  fur- 
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ther  than  is  necessary  to  determine  whether, 
since  the  defendant  Fannie  Ferguson  McEl- 
roy  cannot  participate  in  the  distribution  by 
reason  of  being  the  "family"  of  Alexander  Mc- 
Elroy,  can  she  participate  in  any  other  rela- 
tion? 

[5]  As  I  construe  the  will,  there  is  no  vested 
interest  given  to  Alexander  McElroy,  but  the 
interest  given  is  contingent  merely.  It  is  con- 
tingent, first,  upon  Sarah  McElroy  dying  with- 
out children,  and  upon  the  further  contingency 
that  either  Alexander  or  his  family  should  be 
in  esse  at  the  time  when  the  distribution  might 
be  made,  to  wit :  Upon  the  death  of  Sarah  Mc- 
Elroy without  children.  The  first  of  the  con- 
tingencies has  happened,  but  the  second  has  not, 
and  cannot.  Alexander  took  no  interest,  there- 
fore, which  his  wife  might  now  inherit  as  his 
heir  at  law  or  legatee. 

Where  there  are  no  words  of  direct  and  im- 
mediate gift,  but  simply  a  direction  that  the 
trustees  shall  convey  at  a  future  time  on  a  cer- 
tain contingency,  futurity  is  annexed  to  the 
substance  of  the  gift,  and  survivorship  at  the 
time  of  distribution  is  an  essential  condition  to 
the  acquisition  of  the  interest  or  the  subject 
matter.  In  re  Baer,  147  N.  Y.  848,  41  N.  E. 
702. 

[61  Besides,  the  general  rule  is  that  where  the 
devisees  compose  a  class  and  there  are  no 
words  of  devise,  except  a  simple  direction  to 
divide  the  property  at  a  specified  time,  the  gift 
will  not  vest  until  the  time  of  division.  Dee  v. 
Dee,  212  lU.  838,  72  N.  E.  429.  And,  quoting 
from  our  own  court,  we  may  say  that  **the  gen- 
eral rule  which  has  been  drawn  from  tiie  host 
of  cases  of  this  kind,  with  whidi  the  books 
abound,  is  that,  if  futurity  be  annexed  to  the 
substance  of  the  gift,  the  vesting  is  suspended, 
but,  if  it  appears  to  relate  to  the  time  of  pay- 
ment only,  the  legacy  vests  instantly. 

An  important  distinction  is  to  be  observed  be- 
tween a  case  where  payment  or  distribution  is 
deferred,  not  merely  until  the  lapse  of  a  definite 
interval  of  time,  which  will  certainly  arrive, 
but  until  an  event  which  may  or  may  not  hap- 
pen ;  the  effect,  it  would  seem.  Is  to  render  the 
legacy  con tingent,f  unless  perhaps  in  tlie  case  of 
a  residuary  bequest."  McGregor  v.  Toomer,  2 
Strobhart's  Equity,  59. 

My  conclusion,  therefore,  is  that  Mrs.  Fan- 
nie Ferguson  McElroy  cannot  participate  in 
tiie  division  of  the  property  in  question,  either 
as  the  '^family"  of  Alexander  McElroy,  or  as 
his  devisee  or  legatee.  It  is  so  ordered,  and  it 
is  further  ordered  that  the  parties  hereto  have 
leave  to  apply  and  to  receive  such  further  order 
as  may  be  deemed  proper  to  carry  into  effect 
this  decretal  order. 

Hagood,  Rivers  &  Young,  of  Gharlest<»i, 
and  McDonald  &  McDonald,  of  WiniiBboro, 
for  appellant 

W.  D.  Douglas,  of  Winnsboro,  for  respond- 
ent 

GARY,  G.  J.  For  the  reasons  therein  stat- 
ed, the  Judgment  of  the  circuit  court  is  af- 
firmed. 

HYDBICK  and  WATTS,  JJ.,  concur. 

FBASEB,  J.  I  dissent  It  Is  conceded  that 
the  word  ''family"  is  one  of  very  broad  aig- 


nlficatlon,  and  may  include,  not  only  the  wife, 
but  even  the  servants.  In  Bradley  t.  Bod^ 
sperger,  3  S.  G.  227,  we  find: 

"The  Gonstitntion  has  not  given  any  definition 
of  the  term  'family,'  nor  indicated  any  of  its 
necessary  ingredients;  the  term  must  therefore 
be  taken  in  its  ordinary  sense.  In  this  sense, 
it  is  not  essential  that  it  should  include  diil- 
dren." 

There  were  no  children  in  that  case,  and 
the  widow  was  declared  to  be  the  family.  In 
Garaty  &  Armstrong  v.  Du  Bose,  5  S.  G.  500, 
It  was  said  that  this  provision  must  be  strict- 
ly construed.  Und^  a  strict  construction  of 
our  laws,  the  word  "family"  Indudes  a  child- 
less widow.  It  is  not  profitable  to  review  all 
the  cases.  It  is  enough  to  say  that  time  and 
again  a  childless  widow  is  the  family.  There 
seems  to  be  conflict  of  authorities  in  other 
Jurisdictions,  but  none  of  them  are  binding. 
The  decisions  of  this  state  which  are  binding 
declare  that  in  its  ordinary  sense  the  word 
"fiimily"  includes  a  childless  widow,  as  here. 

It  is  said,  however,  that  the  context  shows 
that  the  word  'family"  means  "children."  I 
see  nothing  in  the  context  to  show  it  When 
different  words  are  used,  the  indication  is 
that  the  different  words  are  used  to  convey 
different  ideas.  It  is  not  conclusive,  as  many 
people  are  obsessed  with  an  idea  that  they 
should  use  supposed  synonyms  to  convey  the 
same  idea;  but  the  use  of  a  different  word  in- 
dicates a  different  meaning,  and  the  indica* 
tion  here  Is  that  the  use  of  the  word  *'chil- 
dren"  and  "family"  mean  different  things. 
There  is  nothing  in  this  will  that  provides 
that  the  share  given  to  a  sister  shall  go  to  the 
children,  except  the  share  given  to  that  par- 
ticular sister;  L  e.,  t^e  share  given  to  Miss 
Sarah  goes  to  the  children  of  Miss  Sarah,  if 
any,  and  the  share  to  Miss  Isal>el  to  the  chil- 
dren of  Miss  Isabel,  if  any.  In  the  event  of 
the  death  of  either  without  children*  then  the 
share  is  to  be  divided  among  her  brothers  and 
sisters,  or  their  families.  This  provision  is 
made  as  to  both.  Different  words  are  applied 
to  different  conditions,  and  I  see  no  internal 
evidence  in  the  will  that  the  two  words  are 
Intended  to  mean  the  same  thing;  i.  e,  that 
"family"  should  be  construed  to  mean  "ciiil- 
dren."  Unless  controlled  to  binding  author- 
ity, I  am  as  unwilling  to  exclude  the  wife 
from  the  word  "family"  as  I  am  to  exclude 
her  from  the  institution  for  which  the  word 
stands.  This  will  is  not  the  work  of  an  un- 
skilled blunderer,  who  makes  confusion.  Tb» 
language  of  the  will  is  simile  and  excellent 
English,  and  unless  there  is  uncertainty  in  the 
use  of  the  word  "family,"  is  perfectly  clear. 
It  will  be  observed  that  the  remainder  is  not 
given  to  **my  brothers  and  sisters,"  but  to  the 
brothers  and  sisters  of  the  legatees.  The 
same  persons  would  take,  but  the  personal  re- 
lation to  the  testator  is  seccHidary  to  the  pei^ 
sonal  relation  to  the  legatees.    The  widow  oi 
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the  deceased  brother  is  within  the  word  '^f am'* 
ily"  as  used  In  its  ordinary  sense,  and  as 
there  is  nothing  in  the  will  or  record  to  sug- 
gest that  the  word  was  not  used  in  its  ordina- 
ry sense,  I  think  it  should  be  so  construed. 
For  these  reasons  I  dissent 

QAGB,  J.  I  coiicur  in  this  opinion ;  in  my 
Judgment  it  is  plainly  right  Had  Janie 
Ferguson  children  by  Alexander  and  now  liy- 
ing,  nobody  will  deny  that  such  children  and 
Janie  would  take  as  the  family.  The  case  is 
not  altered  that  the  family  is  limited  to  Janie 
alone. 


<113  S.  C.  602) 

FREEMAN  et  aL  ▼.  DAVIS  et  aL 
(No.  10340.) 

(Supreme  Court  of  South  Carolina.     Jan.  26» 

1920.) 

Wills  ^=»668  —  Pboyision  bbquibiitg  bb- 
haindbblfan  to  makx  cebtain  patvent 
not  ▲  condition  pbboedbnt. 

Win  giying  wife  life  estate  in  testator's 
property  and  proTiding  that  upon  wife's  death 
the  property  should  go  to  testator's  brother, 
provided  brother  ''shall  within  six  months  after 
the  death  of  my  wife  pay  to  my  nephew,  W., 
the  sum  of  $300  in  money,"  held  to  create  a 
vested  estate  in  brother;  the  payment  of  the 
$300  to  W.  not  being  a  condition  precedent 

Ai^eal  from  Common  Pleas  Circuit  Court 
of  Greenwood  Ck>unty;  Frank  B.  Oary, 
Judge. 

Action  by  Victoria  Freeman  and  others 
against  William  C.  Davis  and  others.  De- 
cree for  plaintiffs,  and  defendants  appeal. 
Affirmed. 

Following  is  the  circuit  court's  decree  re- 
ferred to  in  opinion: 

This  is  an  action  for  the  recovery  of  certain 
real  estate  particularly  described  in  the  com- 
plaint herein.  The  action  was  properly  triable 
before  a  jury,  but  as  the  only  question  in  the 
case  seemed  to  be  one  of  law  rather  than  of 
fact  the  case  was  by  agreement  tried  on  the 
equity  side  of  the  court 

There  is  little,  if  indeed  there  Is  any,  dispute 
as  to  the  facts  of  the  case.  They  may  be  brief- 
ly stated  as  follows: 

Bazxel  Davis  and  WUham  Davis  owned  a 
tract  of  367^  acres  of  land  as  tenants  in 
common.  Some  time  prior  to  the  death  of 
Bazzel  Davis  they  had  a  parol  partition  of  the 
land  and  Bazzel  Davis  entered  into  posses- 
sion of  one  part  of  it  and  William  Davis  enter- 
ed into  possession  of  the  other  part  At  that 
time  the  household  of  Bazzel  Davis  consisted 
of  his  wife  and  defendant  William  O.  Davis, 
who  was  a  nephew.  Bazzel  Davis  had  no 
children.  On  the  16th  day  of  October  1890, 
Bazzel  Davis  died,  leaving  of  force  his  will 
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My  will  is  that  all  of  my  just  debts  and  fu- 
neral expenses  shall  by  my  executor  hereinaft- 
er named  be  paid  out  of  my  estate,  as  soon  aft- 
er my  death  as  by  them  shall  be  found  con- 
venient 

''I  give,  devise  and  bequeath  to  my  beloved 
wife,  Jane  C.  Davis,  all  of  my  personal  proper- 
ty which  I  now  own,  or  may  own  at  my  death, 
and  also  all  of  my  real  estate  that  I  now  own 
or  may  own  at  my  death  and  all  money  that  I 
may  have  at  my  death,  to  have  and  to  hold  the 
same  to  her  during  the  term  of  her  natural 
Ufe. 

"And  it  is  my  will  that  at  the  death  of  my  be- 
loved wife,  Jane  C.  Davis,  the  whole  of  my  es- 
tate shall  become  the  property  of  my  brother, 
William  Davis,  provided  my  brother,  William 
Davis  shall  within  six  months  after  the  death 
of  my  wife  pay  to  my  nephew,  William  C.  Da- 
vis, the  sum  of  three  hundred  dollars  in  mon- 
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In  the  year  1913  William  Davis  died,  leaving 
as  his  heirs  at  law  and  distributees  the  plain- 
tiffs, who  in  due  course  of  time  partitioned 
his  portion  of  the  land  among  themselves. 
Jane  C.  Davis,  the  widow  of  Bazzel  Davis, 
died  about  four  years  afterwards  in  November, 
1917,  but  prior  to  her  death  she  conveyed  the 
tract  of  land  of  wMdi  Bazzel  Davis  died  seized 
and  possessed  to  the  defendants  William  O.  Da- 
vis and  Tocoa  Pinson,  and  they  held  it  after 
her  death  and  are  now  in  possession. 

Within  six  months  after  the  death  of  Jane 
C.  Davis  the  hehrs  at  law  of  William  Davis 
tendered  to  William  C.  Davis  $300  and  demand- 
ed possession  of  the  premises,  which  was  re- 
fused. The  said  amount  is  now  deposited  sub- 
ject to  the  acceptance  of  Wm.  C.  Daids,  should 
he  condude  to  accept  it  Then  they  brought 
this  action  for  the  recovery  of  the  land. 

Plaintiffs'  Claims. 

The  daim  of  the  plaintiffs  is  based  upon  the 
last  clause  of  the  will  wherein  it  is  provided 
that  upon  the  death  of  Jane  C.  Davis  the  said 
estate  shall  become  the  property  of  William 
Davis,  provided  William  Davis  shall  within  six 
months  after  the  death  of  the  testator's  wife 
pay  to  William  C.  Davis  the  sum  of  $300.  The 
plaintiffs  daim  that,  as  heirs  at  law  of  '^^- 
Uam  Davis,  they  have  the  right  to  perform 
this  condition;  in  other  words,  they  say  that 
the  devise  actually  vested  a  title  in  William 
Davis,  subject  to  a  charge  of  ^00  in  favor  of 
WUliam  O.  Davis,  or,  if  this  is  not  true,  that 
it  was  devised  to  William  Davis  on  a  condition 
which  was  to  be  performed  subsequent  to  the 
vesting  to  title,  and  that  therefore  title  vested 
in  William  Davis  on  the  death  of  Bazzel  Davis 
subject  to  a  subsequent  condition. 

Defendants'  Claim. 

The  defendants  William  C.  Davis  and  Tocoa 
Pinson  daim  that 'the  will  devises  the  land  to 
William  Davis  upon  the  performance  of  a  con- 
dition precedent;  in  other  words,  before  T^- 
liam  Davis  took  anything  under  the  will,  he 
was  required  to  perform  the  condition  upon 
which  it  was  given  to  him,  that  is,  the  payment 
of  $300  to  William  C.  Davis,  and,  smce  Wm. 
Davis  died  before  the  life  tenant  Jane  O.  Da- 


which  made   the  following  disposition   of   his  i  vis,  the  condition  was  impossible  of  fulfillment 
property:  land  became  void. 
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It  i»  apparent  from  the  daimg  of  the  par- 
ties that  the  controUing  queation  involved  in 
this  case  is  whether  the  condition  is  a  condi- 
tion precedent  or  a  condition  subsequent  or  a 
simple  charge  against  the  estate. 

It  is  conceded  that,  if  it  creates  a  charge 
against  the  estate,  or  if  the  condition  is  a  con- 
dition subsequent,  it  can  be  performed  by  the 
heirs  at  law  of  William  Davia,  and  they  have 
practically  performed  it  by  the  tender.  So  the 
contention  is  narrowed  down  to  the  sole  ques- 
tion of  whether  the  condition  set  forth  in  the 
will  is  a  condition  precedent.  If  it  is  a  condi- 
tion precedent,  plaintiff's  case  fails;  for,  in  or- 
der for  the  plaintiffs  to  recover,  title  must  be 
shown  to  have  vested  at  some  time  in  William 
Davis,  their  ancestor  through  whom  they  claim. 
If  sudi  title  did  not  vest,  then  they  have  no  in- 
terest for  the  will  undertakes  to  give  them 
nothing. 

It  will  not  be  necessary  to  determine  whether 
the  words  of  the  wUl  referred  to  create  a  condi- 
tion subsequent  or  a  charge  upon  the  estate,  if 
it  should  be  determined  that  these  words  do  ifbt 
create  a  condition  precedent;  for,  as  previous- 
ly stated,  it  is  conceded  that,  if  these  words 
do  not  create  a  condition  precedent,  the  plain- 
tiffs must  prevail,  for  the  condition  has  been 
complied  with,  if  the  plaintiffs  had  the  right  ta 
comply  with  it 

The  purpose  of  all  rules  of  construction  is  to 
ascertain  the  intention.  When  this  is  done,  ef- 
fect must  be  given  to  It,  if  it  can  be  done  with- 
out violating  any  settled  rule  of  law.  In  'as- 
certaining the  intention,  'it  is  necessary  that 
the  whole  instrument  should  be  considered,  and 
effect  must,  if  practicable,  be  given  to  every 
clause  and  word  in  it."  Shaw  v.  Robinson,  42 
S.  G.  342;  20  S.  B.  161. 

What  was  the  Intention  of  the  testator  as 
gathered  from  a  consideration  of  the  words  of 
his  will?  Aa  I  see  it,  it  was  to  provide  for 
his  wife  during  her  lifetime,  to  vest  the  remain- 
der of  his  estate  in  his  brotiier,  William,  and  to 
secure  to  his  nephew,  Wm.  G.  Davis,  tiie  pay- 
ment of  $300  from  his  estate  within  rix  months 
after  his  brother,  William,  had  entered  upon 
the  enjoyment  of  his  transmissible  interest  or 
vested  estate. 

By  the  words  of  the  clause  In  question  the 
testator  directs  that  the  whole  of  his  estate 
shall  become  the  property  of  his  brother  at  the 
death  of  testator's  wife.  His  broth<er  Is  then 
allowed  six  months  in  which  to  pay  the  nephew 
f300.  The  direction  was  direct  and  unequivo- 
cal that  the  estate  shall  become  the  property 
of  William  at  a  particular  time,  six  months 
before  the  performance  of  the  condition  or 
charge,  whatever  it  may  be  was  necessary. 
Who  was  to  take  the  remainder  and  the  time 
when  the  remaindermen  was  to  take  were  both 
definite  and  certain.  These  are  the  essentials 
of  a  vested  remainder. 

Chief  Justice  Marshall,  in  Flnley  t.  King,  8 
Pet.  374,  7  L.  Ed.  701,  uses  this  language 
which  seems  pertinent  to  the  issue  before  us. 
''It  was  admitted  in  argument,  and  is  certain- 
ly well  settled,  *  *  •  that  there  are  no  tech- 
nical appropriate  words  which  always  deter- 
mine whether  a  devise  be  on  a  condition  preced- 
ent or  subsequent.  The  same  words  have 
been  determined  differently;  and  the  question 
is  a  question  of  intention.    If  the  language  of  1 


the  particular  dauae,  or  of  the  whole  wlB, 
show  that  the  act  on  which  the  estate  depends 
MUST  be  performed  before  the  estate  CAN 
vest,  the  condition  is,  of  course,  precedent; 
and,  unless  it  be  performed,  the  devisee  can 
take  nothing.  If,  on  the  contrary,  the  act  does 
not  NECESSARILY  PRECEDE  the  vesting  of 
the  estate,  but  MAY  ACCOMPANY  or  FOL- 
LOW IT,  if  this  la  to  be  coUected  from  the 
whole  will,  the  condition  is  subsequent."  (Cap- 
itals mine.) 

With  this  rule  pi  construction  before  ns,  we 
have  concluded  from  the  words  of  the  will  that 
a  condition  precedent  was  not  created  nor  in- 
tended by  the  testator  to  be  created. 

The  research  of  counsel  has  placed  before 
me  many  cases  which  in  varying  degrees  con- 
firm the  conclusion  I  have  reached.  It  ia  not 
necessary  that  they  should  be  reviewed  in  this 
decree.  The  conclusion  reached  by  me  is  the 
important  announcement  here,  rather  than  to 
display  and  analyze  an  array  of  authorities 
bearing,  some  closely,  some  remotely,  upon  that 
conclusion. 

It  is  therefore  hereby  ordered,  decreed,  and 
adjudged  that  the  plaintiffs  are  the  ownera  of 
the  lands  sued  for  in  the  complaint  and  are  en- 
titled to  the  {possession  thereof. 

Greene  &  Earle^  of  Anderson,  and  Giier, 
Park  &  Nicholson,  of  Greenwood*  for  appel- 
lants. 

TlUman  &  Mays,  of  Greenwood*  for  re- 
spondents. 

HYDRICK,  J.  The  decree  of  the  drcoit 
court  is  affirmed  for  the  reasons  therelB 
stated* 

Affirmed. 

GARY,  O.  X,  and  WAn?S,  FBASEB»  and 
GAGE»'JJ.9  ooncnr. 


013  8.  C.  529^ 
BBAUCHAMP  T.  WINNSBORO  GRANITE 
CORPORATION  et  al.    (Now  10865.) 

(Supreme  Ckmrt  of  South  Carolina.     Jan.  27, 

1920.) 

1.  Affbal  and   ebbob  ^=s>21Q(T)  —  Cotntr 

WAIVES  BEQUIBEMENT  OF  WBITTEir  BXQT7E8T8- 
BT  CONSIDEBINO   OBAL  BEQUESTS. 

The  trial  court,  by  considering  oral  re- 
quests' to  charge  and  giving  or  refusing  them 
on  their  merits,  waives  the  rule  requiring  r»> 
quests  to  be  in  writing,  and  the  giving  or  re- 
fusal of  such  request  oan  be  reviewed. 

2.  Appeal  and  ebbob  ^=9237(5)— RsQUEsrfr 

TO   OHABOE  THAT  EVIDENCE  IS  INStTFFICISNT 
IS  BEQUEST  FOB  A  DIBECTED  VEBDICT. 

A  request  to  charge  that  the  evidence,  is  in- 
sufficient to  warrant  punitive  damages  is  equiv- 
alent to  a  motion  to  direct  a  verdict  for  de- 
fendant on  that  issue,  so  that  the  sufficiency  of 
the  evidence  to  warrant  punitive  damages  can 
be  reviewed  on  appeal. 
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DAMAGES     BBGOVBHA.BJLB     FOS     'WJUJfJJh     OB 
BEOKLESS  ACTS  OF  SEBVANT8, 

A  corporation  may  be  held  liable  for  pnnJr 
tive  damages  for  willful  or  reckless  acts  of  its 
employes  in  hauling  away  a  car  of  plaintUOTs 
goods,  though  their  action  was  contrary  to  the 
Instructions  of  the  manager. 

4.  MaSTEB  and  8EBVAIVT  ^=:>831  *-  MANAOEB 
NOT  LIABLE  IN  PXTNITIVE  DAHA0E8  FOB  AOTS 
OONTRABT  to   his  INSTBUCTI0N8. 

The  manager  of  a  corporation  is  not  liable 
in  punidve  damages  for  acts  of  employes  of  the 
corporation  which  were  contrary  to  his  instme- 
tions,  though  such  acts  might  r-ender  the  corpo- 
ration liable,  since  a  representative  of  the  mas- 
ter is  liable  for  the  conduct  of  other  servants 
only  when  he  participates  therein,  actually  or 
by  directing  their  conduct. 

5.  Appeal  and  bbbob  ^=:»1173(1>— New  tbiai. 

MUST  BE  AWABDED  WHEBE  VEBDIOT  AND  PU- 
NITIVE DAMAOEB  IS  EBBONEOUB  AS  TO  ONE 
DEFENDANT. 

Where  a  verdict,  awarding  both  actual  and 
punitive  damages  against  a  corporation  and  its 
manager,  was  erroneona  as  to  the  manager,  a 
new  trial  must  be  granted,  since  the  jury  might 
not  have  founds  so  large  a  verdict  for  punitive 
damages  against  the  master  alone. 

Appeal  from  Cammon  Pleas  Ctrcoit  Goort 
of  Fairfield  County;  Qeoo^e  B.  Prince^  Judge. 

Action  by  R.  Lb  Beauchamp  against  the 
Winnsboro  Granite  Ck>rporation  and  another. 
Judgment  for  plaintiff,  and  defendants  ap- 
peal.   Reversed. 

McDonald  &  McDonald,  of  Winnsboro,  for 
appellants. 

J.  W.  Hanahan  and  G.  W.  Ragsdale,  both 
of  Winnsboro,  for  respondent 

HYDRICK,  J.  On  Soptember  24,  1915, 
three  stonecutters  and  eontractors — ^plaintiff. 
Hill,  and  Walling — who  bad  previously  done 
business  on  the  premises  of  the  Winnsboro 
Granite  Corporation,  hereinafter  called  the 
company,  were  loading  certain  tools,  mate- 
rials, and  their  household  goods  Into  cars 
provided  by  the  Southern  Railway  Company, 
at  Rockton,  preparatory  to  movini:  to  the 
state  of  Georgia.  The  defendant  Heyward 
was  the  general  manager  of  the  company, 
which  claimed  a  lien  on  the  goods  which.  HHj 
and  Walling  were  about  to  ship  out  of  the 
state.  In  the  case  of  Hill  v.  Winnsboro  Gran- 
ite Company,  recently  filed,  09  S.  EX  836,  th.e 
company's  right  to  seize  Hill's  goods  was  sus- 
tained. 

The  company  has  a  railroad  running  from 
its  plant  at  Rion  to  Rockton — about  four 
miles — where  it  connects  with  the  Southern 
Railway,  and  operates  it  with  its  own  en- 
gines and  servants.  Mr.  Heyward  testified 
that  he  directed  the  company's  engineer  to 


to  Rion  the  cars  upon  which  1^111  and  Walling 
had  loaded  the  tools  and  materials  upon 
which  the  company  had  a  lien,  and  that  be 
expressly  cautioned  them  not  to  take  any  of 
plaintilTs  property,  as  he  owed  the  company 
nothing.  Nevertheless,  the  car  into  which 
plalntifr  had  loaded  a  part  of  bis  goods, 
which  contained  none  of  Hill  or  Walling's, 
was  carried  to  Rion.  That  was  done  after 
dark,  and  after  plaintiff  had  suspended  the 
loading  of  his  car  for  the  day,  and  had  sealed 
and  locked  it. 

Mr.  Heyward  furtber  testified  that,  when 
the  engine  came  to  Rion  with  the  cars,  he 
went  out  to  see  that  the  goods  seized  were 
properly  cared  for,  and,  when  he  saw  that 
plaintiff's  car  had  been  seized,  be  was  great- 
ly surprised,  and  would  hfive  sent  it  back 
that  night,  but  the  engineer  said  that  be  was 
sick. 

The  next  morning,  when  plaintiff  found 
that  his  car  had  been  carried  off,  he  became 
very  indignant,  and  began  at  once  ta  take 
steps  to  have  it  returned.  He  called  Mr. 
Heyward  over  the  telephone  to  know  why 
bis  car  had  been  taken,  and  was  told  that  It 
bad  been  taken  by  mistake,  and  that  it  would 
be  sent  back  to  Rockton  within  a  few  hours. 
According  to  plalntifl!'s  testimony,  it  was  re- 
turned to  Rockton  between  11  and  1  o'clock 
that  day.  According  to  defendants',  it  was 
returned  between  10  and  11  o'clock. 

Upon  these  facts,  plaintiff  recovered  Judg- 
ment against  both  defendants  for  $25  actual 
damages,  and  $496  punitive  damages ;  hence 
this  appeaL 

At  the  contusion  of  bis  dharge,  the  court 
asked  if  counsel  desired  to  suggest  anything 
further,  whereupon,  the  following  took  place: 


«n 


Mr.  McDonald:  Only  this,  your  honor.  I 
don't  think  your  honor  referred  to  it.  Our 
claim  is  that  this  was  taken  nnhitentionally 
through  a  mistake.  I  would  like  yonr  honor 
to  charge  the  jury  that,  if  that  was  the  case, 
that  would  not  warrant  punitive  damages. 

"The  Court:  I  charge  yon  that,  except  with 
this  modification:  If  the  defendant  company, 
through  its  management,  sent  out  men  to  bring 
in  a  car,  and  they  recklessly  brought  in  two 
cars  while  acting  within  the  scope  of  their  em- 
ployment, why,  then  the  company  would  be  re- 
sponsible. 

"Mr.  McDonald:  My  request  was  with  ref- 
erence to  this  part  of  the  testimony:  Mr.  Hey- 
ward's  testimony  was  that  he  had  not  instmcted 
them  to  bring  in  Beauchamp's  car.  Their  in- 
stractions  were  to  bring  in  the  car  with  Hill's 
and  Walling's  goods,  and  they  thought  this  car 
contained  some  of  Walling's  and  Hill's  goods, 
and  took  it  in  this  way. 

*'The  Court:  That  is  a  question  of  fact  for 
the  jary  to  determine  from  the  evidence.  If 
they  acted  within  the  scope  of  their  agency  as 
defendant's  employes,  they  are  responsible  for 
it,  and  would  be  responsible  for  punitive  dam- 
ages if  his  subagents  acted  with  a  reckless  disre* 
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fard  of  the  rights  of  the  plaintiff.  Otherwise,  I 
charge  you  as  requested  by  counsel. 

"Mr.  McDonald:  If  they  believe  Mr.  Hey- 
ward's  statement  that  he  instructed  them  not 
to  bring  that  car,  yet  they  did  it,  yet,  while  the 
company  might  be  liable,  yet  Mr.  Heyward 
could  not  be  liable  for  punitive  damages,  if  these 
people  violated  his  instructions. 

"The  Court:  Well,  Mr.  Foreman,  I  cannot  see 
it  that  way.  If  Mr.  Heyward  was  the  author 
of  this  wrong,  if  wrong  has  been  done,  if  he 
was  then  representing  his  company,  his  com- 
pany would  not  be  liable,  unless  he  was  liable. 
tf  the  wrong  was  done  through  the  mandate  of 
Mr.  Heyward,  the  company  could  not  be  liable, 
nnless  Mr.  Heyward  was  liable;  so  I  cannot 
charge  you  that  you  can  bring  in  a  verdict 
against  the  company  and  not  against  Mr.  Hey- 
ward. 

"Mr.  McDonald:  I  understand  yonr  honor  to 
hold  they  cannot  find  except  against  both  de- 
fendants. 

**The  Court:  If  the  mandate  to  take  the  car 
came  through  Mr.  Heyward,  the  company  is  not 
responsible,  unless  Mr.  Heyward  is,  and  you 
will  not  find  a  verdict  against  the  defendant  cor- 
poration and  leave  Mr.  Heyward  out,  if  the 
mandate  went  through  Mr.  Heyward. 

"Mr.  McDonald:  I  don't  know  that  your 
honor  has  told  them  yet  that  they  can  find 
against  one  and  not  against  the  other. 

"The  Court:  I  am  not  going  to  tell  them  that. 

"Mr.  McDonald:  Well,  that  is  what  we  want- 
ed to  find  out." 

[1]  Respondent  contends  tliat  the  errors  as- 
signed by  appellant  in  the  charge  and  refu- 
sals to  charge  contained  in  the  above  collo- 
quy cannot  be  reviewed  by  this  court,  be- 
cause the  requests  were  not  preferred  in  writ- 
ing and  presented  to  the  court  before  the 
commencement  of  the  argument,  as  required 
by  the  rules  of  court,  and  dtes  cases  in  which 
we  have  sustained  the  trial  court  in  refus- 
ing requests  not  so  presented.  The  cases 
dted  are  not  applicable.  Reference  to  them 
will  show  that  the  belated  requests  were  re- 
fused by  the  court,  on  the  ground  that  they 
had  not  been  presented  in  time.  But,  in 
those  cases,  if  the  court  had  entertained 
them,  and  had  given  or  refused  them  on  their 
merits,  the  giving  or  refusal  of  them  would 
have  been  reviewable.  In  this  case,  the  court 
Invited  verbal  requests,  and  gave  and  re- 
fused such  requests  on  their  merits,  thereby 
waiving  the  objection,  as  the  court  clearly 
had  the  right  to  do,  that  they  had  not  been 
presented  in  the  manner  and  at  the  time  pre* 
scribed  by  the  rule. 

[2]  Respondent  contends  further  that  the 
question  whether  there  was  any  evidence  to 
sustain  the  verdict  for  punitive  damages  can- 
not be  considered  by  this  court,  because  there 
was  no  motion  for  a  nonsuit  or  directed  ver^ 
diet  on  that  issue,  as  required  by  rule  77  (73 
S.  E  vii)  of  the  circuit  court  We  have  often 
held  that  a  request  to  charge  that  the  evi- 
dence is  insufficient  to  warrant  the  finding 
of  punitive  damages  is  equivalent  to  a  mo- 


tion to  direct  the  verdict  on  that  issue.  Here, 
we  have  such  a  request  which  was  ccmsld- 
ered  by  the  court,  and  therefore  the  refusal 
of  it  is  reviewable. 

[3]  However,  there  was  no  error  In  that 
part  of  the  charge,  and  none  in  the  modifica- 
tion of  defendants'  request  upon  that  issue, 
because  the  company  may  have  been  h^d 
liable  for  punitive  damages  on  account  of  the 
reckless  or  willful  conduct  of  the  engineer 
and  his  crew  in  seizing  and  carrying  away 
plaintilTs  car ;  and,  as  there  was  testimony 
that  they  had  been  expressly  cautioned  not 
to  take  It,  the  testimony  was  susceptible  of 
more  than  one  inference  as  to  whether,  in  so 
doing,  their  conduct  was  only  negligent,  or 
the  result  of  a  mistake,  or  whether  It  was 
reckless  and  wlllfuL 

[4]  But,  while  the  company  is  liable  for  the 
conduct  of  the  engine  crew  though  they  may 
have  acted  in  violation  of  their  orders  and 
also  for  the  conduct  of  the  defendant  Hey 
ward,  if  he  was  guilty  of  wrongdoing  result- 
ing in  damage  to  plaintiff,  because  all  of 
them  were  its  agents  or  servants,  neverthe- 
less, the  liability  of  the  defendant  Heyward 
depends  upon  his  own  ocmduct)  and  not  upon 
that  of  the  engine  crew,  especially  if  they 
violated  his  instructions,  because  they  were 
not  his  servants.  Evidently  the  court  fell 
into  the  error  of  regarding  Hesrward  as  the 
master,  but  he  was  not  He  was  only  the 
representative  of  the  master;  and  a  repre- 
sentative of  the  master  is  not  personally 
liable  for  the  conduct  of  other  agents  or  serv- 
ants of  the  same  master  under  him,  unless 
he  makes  himself  a  participant  therein  in 
some  way,  either  by  actual  participation,  by 
directing  their  conduct,  or  otherwise.  7 
Labatt's  Master  and  Servant,  |  2590.  Tliere- 
fore  the  jury  should  have  been  Instructed, 
as  requested,  that,  if  they  believed  Mr.  Hey- 
ward's  testimony,  they  would  not  find  against 
him;  and,  of  course,  it  follows  that  the  court 
erred  in  charging  the  Jury  that  they  could 
not  find  against  the  company  without  finding 
against  Heyward. 

This  condusion  is  in  harmony  with  all  of 
our  decisions  <xl  the  point  In  Sparks  v. 
Railroad  Co.,  104  S.  a  266,  88  S.  E.  739,  and 
Jones  V.  Railway  Co.,  106  S.  C.  20,  90  S.  E. 
183,  it  was  held  that  where  master  and  serv- 
ant are  sued  together  for  the  same  tort,  and 
the  master's  liability  is  predicated  solely 
upon  the  conduct  of  the  servant,  a  verdict 
alone  against  the  master  is  Illogical  and  can- 
not be  sustained,  because  it  in  effect  finds 
that  the  servant  did  no  wrong,  but  neverthe- 
less holds  the  master  liable,  when  the  only 
wrong  charged  against  him  is  that  of  the 
servant;  and,  further,  because  the  verdict 
acquitting  the  servant  of  wrongdoing  de- 
prives the  master  of  his  remedy  over  against 
the  servant.  In  the  Jones  Case  it  was  said 
that  in  all  the  cases  in  which  the  master  and 
servant  were  sued  Jointly  for  the  same  tatU 
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and  a  verdict  against  the  master  alone  had 
been  sustained,  there  was  evidence  either  of 
a  joint  tort  of  master  and  servant,  or  of  some 
separate  and  independent  delict  of  the  mas- 
ter, or  some  other  servant,  for  whl<di  the 
servant  sued  with  the  master  was  not  liable. 

[S]  For  the  reasons  stated  In  Webber  v. 
Town  of  JonesvUle,  94  S.  a  189, 196,  77  S.  B. 
857,  there  must  be  a  new  trial,  as  the  jury 
may  not  have  found  so  large  a  verdict  for 
punitive  damages  against  the  company  alone, 
If  they  had  been  correctly  Instructed. 

Judgment  reversed. 

GARY,  C.  J.,  and  WATTS,  FRASER,  and 
OAGE,  JJ.,  concur. 


(lia  S.  C.  492) 

DALLAS  V.  GUARDIAN  FIRE  INS.  CO. 

(No.  10354.) 

iSupreme  Court  of  South  Carolina.     Jan.  26, 

1920.) 

1.  Tbiai.  ^=»143  —  CoNFLicnwa  testimont 

TAKES  ISSXTX  TO  JTHtT. 

An  issue  whereon  the  testimony  was  con- 
flicting was  properly  submitted  to  the  jury  un- 
der a  charge  clearly  applying  the  law  to  the 

2.  Insubanob  ^=:>229<1)— Cancellation  ov 
use  poleot  invalid  without  bequirbd  no- 
TICE, 

Where  insured  was  entitled  to  receive  five 
days*  notice  in  writing  of  intention  to  cancel 
his  fire  policy,  there  was  no  effectual  cancella- 
tion without  such  notice  given  him. 

3.  INSUBANCB  ^=:>98— Reliance  bt  inbxtbed 

ON  FIBE  INST7BANCE  AGENT  TO  KEEP  POUOT 
IN  OBOEB  DID  NOT  MAKE  AGENT  BEPBBSENTA- 
TIVB  OF  INSUBBD. 

The  mere  fact  that  in  accordance  with 
common  practice  a  fire  insurance  agent  was 
relied  on  by  insured  to  keep  his  insurance  in 
force  and  in  legal  order  did  not  render  the  fire 
insurance  agent  the  representative  both  of  the 
insurer  and  insured,  the  question  of  agency  for 
insured  being  for  the  jury  in  an  action  on  the 
policy. 

i.  INBTTBANCIC  ^s»60d— ADJUSTMSNT,  PATMSNT, 
AND  BELEABE  UNDEB  ONE  FOLIOT  DID  NOT 
A7FECT  UABILITT  UNDEB  OTHEB. 

A  release  to  a  fire  insurer,  the  release  specif- 
ically showing  that  it  covered  loss  under  policy 
No.  8052,  did  not  affect  the  liability  of  the  in- 
surer under  policy  No.  8053,  in  the  absence  of 
evidence  that  insured  accepted  the  payment  as 
a  satisfaction  of  his  entire  claim  under  both 
policies. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Greenwood  County;  George  B.  Prince, 
Judge. 

Action  by  J.  J.  Dallas  against  the  Guardian 
Fire  Insurance  Company.  From  Judgment 
for  plaintifr,  defendant  appeals.   Affirmed. 


Feacherstone  &  McGhee,  of  Greenwood,  and 
Haynsworth  &  Haynsworth^  of  Greoiville, 
for  appellant 

Tillman  ft  Mays  and  Grler,  Park  &  Nidiol- 
son,  all  of  Greenwood,  for  respondent 

WATTS,  J.  This  was  an  action  to  recover 
$2,000  on  a  policy  of  fire  insurance,  claimed 
to  have  been  Issued  by  the  appellant  com- 
pany, through  its  agent,  B.  H.  Smith,  cover- 
ing goods  belonging  to  the  resi>ondent  The 
case  was  tried  before  Judge  Prince  and  a 
jury  at  the  April  term  of  court,  1919,  for 
Greenwood  county,  and  resulted  in  a  verdict 
for  the  respondent  in  the  sum  of  $2,280.78. 

After  entry  of  judgment  appellant  appeal- 
ed, and  by  exceptions,  ten  in  number,  raise 
the  questions:  First,  there  is  no  valid  con- 
tract of  insurance ;  second,  the  policy,  if  is- 
sued, was  canceled;  third,  the  adjustment, 
payment,  and  release  constitute  a  defense  to 
this  action;  fourth,  errors  in  charge  of  his 
honor  to  the  jury. 

[1]  As  to  the  first  question,  that  is  a  ques- 
tion of  fact  There  Is  a  conflict  of  testimony 
in  this  issue,  as  his  honor  was  right  in  sub- 
mitting this  question  to  the  jury.  He  did  so, 
and  clearly  charged  the  jury  the  law  appli- 
cable to  the  facts  in  this  issue,  and  we  see 
no  error  as  complained  ol 

[21  Was  the  policy,  if  issued,  canceled? 
Smith  was  the  agent  of  appellant,  and  the 
policy,  if  issued  before,  it  could  be  canceled. 
Dallas  was  entitled  to  receive  five  days'  no- 
tice in  writing  of  the  intention  to  canceL 
This  was  not  done  as  the  evidence  shows. 

[3]  It  is  the  everyday  practice  for  the  in- 
sured to  select  an  agent  that  he  has  every 
confidence  in,  to  have  him  insure  his  proper- 
ty, and  keep  his  insurance  straight  He  de- 
pends on  him  to  do  this,  not  as  his  agent,  but 
as  agent  of  the  insurance  company,  but  the 
insured  relies  on  the  agent  to  Iceep  his  policy 
straight,  and  to  protect  his  interests,  as  far 
as  keeping  the  policy  in  legal  shape,  and  to 
notij^  him  when  premiums  are  due,  in  order 
that  he  may  acquire  the  protection  paid  for. 
The  insured  relies  on  the  agent  for  this  pur- 
pose. While  the  agent  may  not  be  required 
to  do  this,  yet  he  mostly  does  do  so.  It  is 
to  his  interest  and  that  of  his  company  to 
satisfy  his  patrons,  and  it  is  to  their  credit 
that  in  a  majority  of  cases  tills  is  done,  and 
the  agent  of  the  company  does  everything 
necessary  to  protect  both  the  company  and 
insured.  This  fact  alone  does  not  make  him 
the  agent  of  both.  In  the  case  at  bar  the 
Judge  submitted  the  question  of  agency  of 
Smith  for  Dallas  to  the  jury  fairly  by  bis 
charge. 

[4]  Third,  the  adjustment,  payment,  and  re- 
lease constitute  a  defense  to  this  action.  The 
release  shows  that  it  covered  the  loss  "under 
policy  No.  8062.**    The  policy  sued  on  was 
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No.  8058.  Under  the  eyldence  of  fhe  adjust- 
er, Mr.  GalUard,  the  only  inference  to  be 
dra\ni  was  a  release  under  No.  8052,  and  did 
not  oontemplate  a  release  on  policy  No.  8053, 
as  It  was  not  on  hand  at  the  time  of  adjust- 
ment, but  would  come  on  later. 

There  is  no  evidence  that  Dallas  accepted 
the  payment  made  as  a  whole  satisfaction  of 
his  claims,  but  only  under  policy  No.  8052, 
and  in  this  particular  his  honor's  charge  to 
the  Jury  was  correct  We  see  no  errors  in 
the  charge  of  his  honor  to  the  Jury  as  made 
by  the  exceptions. 

The  appellant  is  not  entitled  to  a  new  trial, 
nor  were  they  entitled  to  a  directed  verdict, 
as  asked  for.    All  exceptions  are  overruled. 

Judgment  affirmed. 

GARY,  0.  J.,  and  HYDRICK,  FRASER, 
and  GAGB,  JJ^  concur. 


(118  S.  C.  499) 

SANDERS  V.  BARNWELL  LUBfBER  GO. 

(No.  10320.) 

(Supreme  Ooort  of  South  Oarolina.    Jan«  26, 

1920.) 

1«  P&INOIPAZ.  AND  XQKST  ^=»22(1,  2)— BZLA.* 
TION  OF  PBINOIFAI.  AND  AGENT  NOT  TO  BB 
PBgVED  BT  UN8UPF0BTBD  DEGLABATION  OF 
AGENT. 

The  unsupported  dedarations  of  an  agent 
that  he  ia  the  agent  of  another  is  incompetent 
to  prove  agency,  bat,  when  there  are  circum- 
stances in  the  case  from  which  the  agency  may 
be  inferred,  such  testimony  Is  eompetent;  its 
sufficiency  being  for  the  jury. 


2.  TSESPASs  <B=»67— Willful  taking  of  mc- 

BEft  QUESTION  FOB  THX  JT7BT. 

In  an  action  for  actual  and  pnnltive  dam- 
ages for  remoyal  of  timber  where  there  was 
evidence  that  defendant  before  taking  it  had 
made  efforts  to  buy  it,  question  of  whether  the 
taking  was  a  willful  and  deliberate  inyasion  of 
plaintiff's  rights  held  for  the  Jury. 

8.  Tbkspass   ^s:»60— PUinTITB   daicageb  bb- 

OOVERABIA  FOB  WILLFUL  TAKING  OF  TIlfBEB. 

Where  the  taking  of  timber  is  willful  and 
a  deliberate  invasion  of  owner's  rights,  punitive 
damages  are  recoverable,  and  it  is  unnecessary 
that  the  taking  be  committed  through  malice 
or  accompanied  by  threats,  oppressiout  or  vio- 
lence. 

4.  TBBSPASS  ^=:>52— MBASUBB  of  DAICAGBS  FOB 
WRONGFUL  TAKING    OF  TUIBEB   STATED. 

The  owner's  measure  of  damages  for  wrong- 
ful taking  of  timber  needed  for  plantation  pur- 
poses is  not  the  commercial  value  of  the  timber 
as  fixed  by  the  stumpage,  but  is  the  difference 
between  the  value  of  the  plantation  before  and 
after  the  injury. 

Appeal  from  Common  Pleas  Oircoit  Ck>art 
of  Barnwell  County ;  Bdward  Mclver,  Judge. 


Action  by  Mts.  Lottie  O.  Sanders  against 
the  Barnwell  Lumber  Company.  jQdgmeot 
for  plaintiff,  and  defendant  appealB.  iJ- 
firmed. 

A.  H.  Ninestein,  of  BlackvUle,  for  appel- 
lant. 

Holman  &  Boulware,  of  Barnwell*  f6r  re^ 
spondent. 

FRASER,  J.  This  is  an  action  for  ac> 
tual  and  punitive  damages,  for  cutting  dowc 
and  carrying  away  of  certain  trees  on  the 
plaintiff's  land. 

A  man  named  Ray,  representing  himself 
as  the  agent  of  the  defendant,  applied  to  the 
husband  of  the  plaintiff  and  offered  to  boy 
the  timber  and  also  a  right  o^  way  across 
the  land,  for  the  defendant;  but  Mr.  San- 
ders refused  to  sell  either.  Mr.  Sanders  was 
afterwards  approached  by  others,  among 
whom  was  Mr.  Patterson,  a  local  attorney* 
and  one  who  was  well  and  favorably  known 
to  Mr.  Sanders,  with  the  same  proposition. 
Mr.  Sanders  agreed,  on  behalf  of  his  wlfe^  to 
convey  a  right  of  way  to  other  timber  pnr^ 
chased  by  the  defendant,  but  still  declined 
to  sell  the  timber  except  such  as  grew  on 
the  right  of  way.  The  agents  and  servants 
of  the  defendant  went  on  the  land  and  cut 
other  timber  than  that  covered  by  the  right 
of  way.  The  defendant  expressed,  at  the 
trial.  Its  willingness  to  pay  for  the  timber 
cut,  but  Insisted  that  It  was  only  liable  for 
the  commercial  value  to  be  determined  by 
the  stumpage^  at  or  about  |U0  to  $2  per 
thousand,  making  about  |1S0.  The  Juiy 
found  for  the  plalntifl  |800.  Frmn  the  Judg- 
ment entered  on  this  Tecdlct»  the  defendant 
appealed. 

[1]  L  The  first  exception  complains  of  er- 
ror In  allowing  Mr.  Sanders  to  testify  as  to 
the  transaction,  between  himself  and  Mr. 
Ray,  Inasmuch  as  there  was  no  evidence  that 
Mr.  Ray  was  the  agent  of  the  defendant, 
except  the  alleged  declarations  of  Mr.  Ray. 
The  unsupported  declarations  of  an  agent 
that  he  Is  the  agent  of  another  Is  Incompe- 
tent to  prove  agency;  but,  when  there  are 
circumstances  in  the  case  from  which  the 
agency  may  be  inferred,  then  the  testimony 
is  competent  Its  sufficiency  is  for  the  Juiy. 
There  were  such  circumstances  testified  to^ 
and  there  was  no  error  in  admitting  the  evi- 
dence. 

[2,  S]  11.  The  second  exception  complains 
of  error  In  that  the  presiding  Judge  refused 
a  motion  to  direct  a  verdict  as  to  punitive 
damages.  There  was  abundant  evidence 
that  time  and  again  the  defendant  made 
strenuous  efforts  to  buy  the  timber,  and,  aft- 
er repeated  efforts  to  boy  the  timber  and  re- 
peated failure  to  buy,  the  defendant  took  It 
It  was  for  the  Jury  to  say  whether  or  not 
the  taking  was  a  willful  and  deliberate  In- 
vasion of  plaintifTs  rights.    If  It  was,  theo 


«s»For  other  cues  see  same  toplo  and  KBT-NUMBSI?  in  all  Key-Numbered  Digests  and  Indexes 


8.0) 


FANNING  ▼.  STROMAN 

(101  &B.) 


861 


the  Jary  shoold  hare  found  ponitiye  dun- 
aises.    This  ezoeptloii  is  oyermled. 

[4]  ni.  The  third  exoeptloii  oomphdns  ot 
error,  particnlarly  In  not  confining  the  Jnry 
to  the  commercial  Talne  of  the  timher«  as 
fixed  by  the  stnmpage.  The  proposition  con- 
tmded  for  by  the  appellant  is  not  the  law. 
The  plaintiff  alleged  that  she  needed  the 
timber  for  plantation  purposes;  the  actoal 
damages  was  the  difference  between  the  Tal- 
ne  of  the  plantation  before  and  after  the  In- 
Jury,  or  the  damage  done  by  the  injury.  See 
English  v.  Glerry,  8  Hill,  279.  The  proof  is 
by  witnesses  who  are  in  a  position  to  know, 
as  was  allowed  in  this  case. 

IV.  The  appellant  complains  of  error  in 
that  his  honor  refused  to  diarge  that  puni- 
tive  damages  could  be  recovered  "only  when 
it  is  committed  through  malice^  or  accom- 
panied by  threats,  oppression,  or  violence  to 
the  owner  or  occupant** 

We  have  been  cited  to  no  authority,  and 
we  know  of  none,  that  sustains  the  proposi- 
tion. The  fifth  exception  seeks  to  confine 
the  damages  to  the  stumpage  value,  and  has 
already  been  decided  against  the  propositloiL 

The  Judgment  is  affirmed. 

■ 

GARY,  a  J.,  and  HYDBIOK,  WATTS, 
and  GAGB,  J  J.,  concur. 


(1X3  S.  C.  495) 

FANNING  T.  STROMAN  et  aL     (No.  lOSlfi.) 

(Supreme  Court  of  South  CaroBna.    Jan.  26^ 

1020.) 

« 

1.  Highways  ^s»155— Individual  kat  bus 
fob  obstbucnon   only   whin   bpboiaixt 

AFFECTED. 

Remedy  for  the  obstruction  of  a  public  or 
neighborhood  road  is  by  indictment,  unless  the 
complaining  party  establishes  some  special  dam* 
age  to  himself  not  common  to  the  ndghborhood 
and  public. 

2.  Highways  ^=>1— Tebuini  of  ruBUO  boad 

HT7ST  BE  FUBLIO  PLACES. 

In  order  to  constitute  a  public  road,  both  its 
termini  must  be  In  a  public  highway  or  other 
public  place. 

8.  High  WATS  ^=»7(1)— Pebkissivb  ttsb  does 
not  establish  public  boad. 

A  landowner  pennitting  neighbors  and  oc- 
casional strangers  to  use  a  road  over  his  prop- 
erty, as  a  matter  of  favor  and  not  of  right,  does 
not  thereby  convert  the  road  Into  a  public  hJgh- 
waj. 

4.  Highways  ^=»1— Tebhinus  at  swamp  not 

A  public  TEBSaNUS. 

The  terminus  of  a  road  on  edge  of  a  swamp 
several  hundred  yards  from  a  river  landing  with 
which  it  was  connected  by  footpath  through  the 
swamp  cannot  be  considered  the  terminus  of  a 
public  road. 


5.  HlOHWATB  ^S>17--BtZDXN0X  INSUFilClBNT 
lO  SHOW  BSTABXJBBICSRT  OF  PUBLIC  BOAD. 

Evidence  that  a  road  over  defendantfs  prop- 
arty  terminated  at  edge  of  a  swamp,  from  which 
point  a  footpath  ran  several  hundred  yards 
through  the  swamp  to  a  river  landing  used  by 
several  persons  in  hauling  shingles  and  for  fish- 
ing and  picnic  purposes,  held  to  establish  that 
the  road  was  private  and  not  public 

6.  Tbial  €=>251  (D— Subuiiting  issub  out* 
sn>B  pleadings  ebbonboub. 

Submitting  to  the  jury  an  issue  not  made  by 
the  pleadings  is  erroneous. 

Appeal  from  Ckmimon  Pleas  Circuit  Oourt 
of  Orangeburg  Gounty;  I.  W.  Bowman* 
Judgie. 

Action  by  Courtis  C.  Fanning  against  Jacob 
Stroman  and  anothw.  Judgment  for  plaintLff, 
BAd  defendants  appeaL    Reversed. 

A.  H.  Moss,  J.  S.  Salley,  and  M.  B.  Zelgler* 
all  df' Orangeburg,  for  appellants. 

Wolfe  &  Berry,  of  Orangeburg,  for  respond- 
ent 

WATTS,  J.  This  was  an  action  to  recover 
damages  resolttng  to  the  plaintiff  firom  the 
obstruction,  by  the  defendants,  of  a  way 
leading  over  their  lands  to  about  12  acres  of 
land  which  the  plaintiff  had  rented  from  one 
Tarrant;  the  damages  extending  over  tbB 
years  1915, 1916^  and  1917. 

^nie  demand  in  the  complaint  was  not  only 
for  damages,  hot  for  an  injunction  pendente 
lite  and  for  a  permanent  Injunction  restrain* 
Ing  the  defendants  firom  obstructing  the  way. 

After  hearing  of  motion  In  the  way  of  appli- 
cation for  injunction  b^ore  Judge  Moore,  who 
refused  the  same^  and  a  demurrer  to  the  com- 
plaint by  Judge  Townsend  who  heard  and 
overruled  the  same,  but  allowed  the  complaint 
to  be  amended,  and  later,  allowed  another 
amendment  to  the  complaint,  and  after  issue 
was  finally  joined,  the  answer  of  the  defend- 
ants was  a  general  denial,  and  set  up  that 
there  had  never  been  a  public  highway  or 
neighborhood  road,  running  over  and  across 
the  lands,  mentioned  in  the  complaint,  and 
that  there  was  not  nor  had  there  ever  been 
any  road  or  path  across  their  lands,  dedicated 
to  the  public  or  any  individual,  by  grant, 
deed,  prescription,  or  otherwise.  The  case  was 
tried  by  Judge  Bowman  and  a  Jury  at 
Orangeburg,  In  June,  1918,  when  the  Jury 
found  for  the  plaintiff  $75.00  damages,  and 
Judge  Bowman  made  an  order  restraining 
the  defendants  from  closing  the  road  in  que^ 
tion  to  travel. 

After  entry  of  judgment,  defendants  ap- 
peal, and  by  ten  exceptions  complain  of  er- 
ror: In  not  granting  a  nonsuit  In  not  di- 
recting a  verdict  as  asked  for  by  the  defend- 
ants. Error  in  Judge's  charge.  Error  in  sub- 
mitting to  the  Jury  whether  or  not  the  road 
in  question  constituted  an  easement  to  plain- 
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tifTs  12  acres  of  rented  land,  ^  this  question 
was  not  before  the  court  either  In  pleadings 
'Or  proof. 

The  complaint  alleged  the  obstruction  of 
"a  public  highway  or  a  public  neighborhood 
road."  The  cTldence  of  the  plaintiff  and  Ills 
witnesses  was  directed  to  prove  the  obstruc- 
tion of  a  neighborhood  road  only. 

[1]  It  is  well  settled  by  the  decisions  of 
this  court  that  the  obstruction  of  a  public 
road,  or  a  neighborhood  road,  which  the 
public  has  acquired  the  right  to  use,  or  the 
maintenance  of  nuisance  wherein  the  public 
generally  is  effected,  must  be  by  Indictment, 
imless  the  party  complaining  alleges  and 
proves  some  special  damage  to  himself,  where- 
in the  neighborhood  and  public  generally  are 
not  interested  or  affected. 

The  evidence  in  the  case  shows  that  the 
road  in  dispute  was  built  by  the  father  of  the 
•defendant  Jacob  Stroman  across  his  land  to 
the  edge  of  the  woods,  and  later  extended  by 
liim  to  his  fish  trap  in  the  swamp. 

There  is  no  effort  to  show  that  the  road 
was  dedicated  and  accepted  as  a  public  road, 
or  that  the  plaintiff  or  the  public  ever  worked 
on  it  It  leads  from  a  public  highway  to  a 
landing  near  Edisto  river,  and  ends  at  the 
landing.  It  was  used,  up  to  the  time  of  the 
obstruction,  as  a  way  to  the  landing  for  the 
purpose  of  getting  shingles,  fishing,  fish  fries, 
and  picnics. 

[2-S]  The  whole  evidence  fails  to  show  that 
the  road  In  question  was  public^  or  tfiat  It 
was  used  by  the  public  generally  by  all  per- 
sons for  public  purposes,  as  a  matter  of 
right  and  not  of  favor,  for  an  uninterrupted 
period  of  20  years  or  more.  Both  termini 
of  a  road  must  be  in  a  public  highway  or 
public  place  In  order  for  the  road  to  be  a 
public  road.  This  principle  is  of  importance 
-since  the  adoption  of  the  stock  law  in  the 
-state,  where  fencing  Is  done  away  with.  The 
owner  has  a  plantation  road  over  his  place. 
He  allows  his  neighbors  to  use  it,  and  the  oc- 
casional stranger,  as  a  matter  of  favor,  and 
not  of  right;  does  not  churlishly  refuse  to 
jOIow  Its  us^  permlssively,  and  not  as  a  mat- 
ter of  right  Under  these  circumstances  it 
-cannot  ripen  into  a  public  road,  and  under  no 
circumstances  can  it  do  so,  unless  both  termi- 
ni are  in  a  public  highway  or  public  place. 

The  road  in  question  ends  on  the  edge  of  a 
-swamp,  several  hundred  yards  from  the  shin- 
gle landing,  and  is  connected  with  the  river 
through  the  swamp  by  a  footpath.  This  can- 
not be  construed  as  to  constitute  a  terminus 
of  a  public  road.  The  evidence  here  shows 
that  the  only  persons  who  used  the  landing 
were  three  in  number,  in  getting  out  and 
hauling  shingles  there,  and  used  for  fishing 
frolics  and  picnics.  No  other  Inference  can 
be  drawn  from  the  evidence  other  than  that 
the  landing  was  private  and  not  public,  and 
that  the  road  in  question  was  private  and  not 


public.  His  honor  was  in  error  in  not  grant- 
ing nonsuit  in  the  first  instance,  and  in  not 
granting  a  directed  verdict  in  the  second  In- 
stance, as  asked  for  by  the  defendants. 
These  exceptions  are  sustained* 

[6]  His  honor  also  was  In  error  in  submit- 
ting the  question  of  private  easement  to  the 
jury.  The  pleadings  made  no  such  Issue. 
These  excepti<Mis  are  sustained.  It  is  the 
judgment  of  this  court  that  the  judgment 
be  reversed,  and  complaint  dismissed. 

Judgment  reversed. 

GARY,  O.  J.,  and  HYDBIOK.  FBASER, 
and  GAGE,  JJ.,  concur. 


PALMETTO  ICE  CREAM  CO.  v.  SOUTHERN 
EXPBESS  CO.    (No.  10353.) 

(Supreme  Court  of  South  Carolina.     Jan.  26. 

1920.) 

Cabbiebs  ^=s>134— Exfbess  company  liable 
fob  soubino  cbeam  in  tbansit. 
In  action  against  an  express  company  for 
souring  cream  in  transit,  evidence  that  defend- 
ant's agent  told  plaintiff's  manager  to  dump  tlie 
cream  and  file  a  claim  together  with  a  letter 
from  defendant  stating  that  suit  would  be  on- 
necessary,  etc.,  held>  to  sustain  findings  for 
plaintiff. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Marlon  County;  James  B.  Peurifoy, 
Judge. 

Action  by  the  Palmetto  Ice  Cream  Com' 
pany  against  the  Southern  Express  Compa- 
ny. From  an  order  of  the  circuit  court  af- 
firming a  Judgment  of  a  magistrate's  court 
for  plaintiff,  the  defendant  appeals.  Appeal 
dismissed. 

James  W.  Johnson,  of  Marlon,  for  appel- 
lant. 
M.  C.  Woods,  of  Marion,  for  resp<»dent 

WATTS,  J.  This  is  an  appeal  from  an 
order  of  Judge  Peurifoy  affirming  Judgment 
of  magistrate's  court  wherein  the  plaintiff 
recovered  a  Judgment  against  the  defendant. 
In  the  magistrate's  court  the  cause  was 
passed  upon  by  a  Jury.  Judge  Peurifoy  af- 
firmed the  Judgment  on  the  ground,  "it  ap- 
pearing that  substantial  Justice  has  been 
done."  In  the  magistrate's  court  the  de- 
fendant offered  no  evidence  or  made  any 
motion  for  .a  nonsuit  or  directed  verdict. 
The  plaintiff  introduced  evidence  that,  when 
the  manager  of  plaintiff  reported  the  soured 
cream  to  the  agent  of  defendant,  the  agent 
told  him  to  dump  it  Into  the  sewer  and  file 
dalm,  which  he  did.  The  defendant  faUed 
to  settle,  and  plaintiff  complained  and 
threatened  suit  Thereupon  agent  of  de- 
fendant wrote  plaintiff: 
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"I  am  writing  Mr.  Wofford  to-day,  asking 
tbat  the  matter  be  giyen  quick  attention,  and 
hope  we  may  be  able  to  dose  it  out  soon.  I 
assure  you  there  will  be  no  necessity  for  suit.** 

We  bave  the  case  passed  upon  In  magis- 
trate's court  by  a  Jury  and  affirmed  by  the 
circuit  court,  with  plenty  of  evidence  to  sus- 
tain this  finding. 

The  exceptions  are  without  merit,  and  are 
overruled,  and  appeal  dismissed. 

GARY,  a  J.,  and  HYDRIOK,  FBASER, 
and  GAGB,  JJ^  concur. 


ai3  S.  C.  370) 

BURRISS  et  aL  v.  BITRRISS  et  aL 
(No.  1034a) 

(Supreme  Oourt  of  South  Carolina.     Jan.  26, 

1920.) 

Intebbst  ^=s»S9(C9— Allowed  rsoic  Tnix  ac- 
count WAS  STATED. 

Under  Civ.  Code  1912,  |  2616,  allowing  in- 
terest in  cases  of  accounts  stated,  and  in  cases 
wherein  any  sum  shall  be  ascertained  to  be  due, 
where  there  was  no  settlement  or  account  stated 
between  a  creditor  and  a  debtor  estate  during 
the  years  in  which  a  balance  was  due,  the  credi- 
tor estate  is  entitled  to  Interest  only  from  the 
date  when  the  account  was  stated,  and  not  from 
the  date  of  the  transaction  giving  rise  to  the 
hidebtedness. 

Appeal  from  Common  Pleas  (Circuit  Court 
of  Anderson  County;  Frank  B.  Gary,  Judge. 

Action  on  agreed  statement  of  f^cts  by 
J.  Boyoe  BurrisB  and  another,  as  eiecators 
of  the  estate  of  William  Burris8»  deceased, 
against  Mrs.  Carrie  Earle  Burriss  and  others, 
as  executors  of  the  estate  of  R.  M.  Burriss, 
deceased.  From  the  Judgment,  plaintiffs  ai^- 
peal.    Affirmed. 

John  K.  Hood,  of  Anderson,  for  appellants. 
Watkins  &  Prince,  of  Anderson,  for     re- 
spondents.     ^ 

FRASBB,J.  On  the  following  agreed  state- 
ment of  facts,  this  case  was  submitted  to 
Jndge  Frank  B.  Gary: 

"It  is  hereby  admitted  that  the  estate  of  R. 
M.  Burriss  is  indebted  to  the  estate  of  William 
Burriss  in  the  sum  of  $2,117  growing  out  of  the 
transaction  as  set  forth  in  the  complaint  herein, 
and  that  the  aforesaid  sum  was  due  by  the  es- 
tate of  R,  M.  Burriss  to  the  estate  of  William 
Burriss  on  May  31,  1913,  when  the  storeroom 
which  was  jointly  owned  by  the  estate  of  Wil- 
liam Burriss  and  the  estate  of  R.  M.  Burriss 
was  sold;  and  in  that  connection  the  following 
question  is  hereby  submitted  to  the  court  for 
determination:  Is  the  estate  of  R.  M.  Burriss 
liable  to  the  estate  of  William  Burriss  for  inter- 
est on  the  aforesaid  sum  from  the  date  of  the 
sale  of  the  storeroom  as  aforesaid  until  pay- 
ment of  the  sum  so  admitted  to  be  due? 


Ml 


It  is  agreed  by  the  parties  hereto  that  then 
had  been  no  settlement  or  account  stated  be- 
tween the  estate  of  William  Burriss  and  R.  M. 
Burriss  during  the  period  embraced  in  the 
years  in  which  the  above  balance  is  ascertain- 
ed to  be  due,  the  last  settlement  between  them 
having  been  made  about  May  of  1904,  and  the 
said  R.  M.  Burriss  having  died  in  November, 
1911. 

'*It  is  hereby  admitted  that,  if  it  is  adjudged 
that  interest  is  chargeable  on  said  amount,  in- 
terest shall  be  at  7  per  cent  per  annum,  com- 
puted on  simple  interest  basis  to  date  of  judg- 
ment. 

"Plaintiffs  shall  have  judgment  for  the  afore- 
said sum  of  $2,117,  with  or  without  interest,  as 
may  be  adjudged  by  the  court,  together  with 
costs. 

[Signed]       Jnow  K.  Hood, 

"Plaintifirs  Attorney. 
[Signed]       Watkins  &  Prince, 

"Defendant's     Attorneys. 
"June  19,  1919.*' 

His  honor  declined  to  allow  interest,  except 
from  the  19th  of  June,  1919,  when  the  account 
was  stated.  From  this  dedsion  this  appeal 
is  taken. 

The  case  of  Wakefield  t.  Spoon,  100  S.  C. 
100,  84  S.  B.  418,  fully  sustoins  the  trial 
judge. 

The  judgment  la  affirmed. 

GARY,  C.  J.,  and  HYDRICK,  WATTS,  and 
GAGB,  JJ.9  ooncur. 


«i| 


<«| 


(113  8.  C.  233) 

STONB  v.  STONBl    (No.  108B7.) 

(Supreme  Court  of  South  Carolina.    Jan.  26, 

1920.) 

1.  Rbfobmation  or  iNsisniCEirrs  ^s>45(4)— 
Proof  as  to  mistake  kubt  bk  cleab. 

Equity  can  reform  a  deed  tbat  does  not 
conform  to  the  agreement  of  the  parties,  but 
the  proof  must  be  clear. 

2.  ReFOBMATION  of  IWSTRUICBNTS  ^=»45(4)— • 

Evidence  insuitioient  to  show  cubablt 
that  deed  did  not  confobm  to  agbeeicent. 
Parol  evidence  as  to  the  negotiations  of  the 
parties  held  not  to  show  clearly  tbat  a  deed 
for  a  tract  of  land  at  a  lump  sum  failed  to 
conform  witb  tbe  agreement,  notwitbstanding 
a  receipt  reciting  agreement  for  sale  by  the 
acre.  . 

3.  MOBTOAOKS      ^s»468— EVIDENCB      INSUFTE* 

dENT  TO  SHOW  CUEABLT  THAT  ACBEAGE  CON* 
VETED  WAS  SHOBT. 

In  a  suit  to  foredose  a  purchase  money 
mortgage,  where  the  defense  was  that  the  acre- 
age was  less  than  agreed  upon,  evidence  of  the 
surveyor  who  made  the  plat  relied  on  by  de- 
fendant, and  who  testified  to  conflicting  results 
of  different  surveys,  Tield  not  to  show  dearly 
that  the  acreage  was  short  in  the  amount 
agreed  upon. 
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Appeal  from  Common  Pleas  Circait  Ck)urt  r 
of  Greenville  County;  I.  W.  Bowman,  Judge. 

Suit  by  George  W.  S!tone  against  Jolm 
L.  Stone  to  foreclose  a  mortgage.  Judgment 
for  defendant,  and  plaintiff  ai^>eals.  Be- 
Tersed. 

Martin  &  Henry,  of  Greenville,  for  ap- 
pellant. 

Martin  &  Blythe,  of  Greenville,  for  re- 
spondent. 

'  FBASEB,  J.  This  is  an  action  to  foreclose 
a  purchase  money  mortgage.  The  defendant 
set  up  by  way  of  defense  that  by  the  contract 
of  sale  the  plaintiff  agreed  to  sell  to  the  de- 
fendant a  tract  of  land  containing  60  acres 
at  $60  per  acre;  that  the  tract  of  land  in 
fact  contained  only  46.77  acres;  and  de- 
manded that  the  value  of  3.33  acres  be  de- 
ducted from  the  amount  for  which  the  note 
for  the  credit  portion  was  given;  that  the 
deed  which  conveyed  50  acres,  more  or  less, 
for  the  sum  of  ^,000  was  due  to  a  mistake 
of  the  scrivener.  The  defendant  relied  partly 
on  parol  evidence  and  partly  on  a  receipt 
which  reads: 

"■Pelzer,  S.  O,  10/28,  1918. 
"Beceived  of  J.  L.  Stone  one  hundred  and 
fifty  dollars,  being  first  payment  on  fifty  acres 
ci  land  @  $60.00  per  acre,  and  said  J.  L.  Stone 
is  to  pay  $350.00  on  or  by  Nov.  W13,  at  which 
time  I  am  to  make  him  deed  for  same. 

"G.  W.  Stone. 
''W.  E;.  Hndgens.  Ollis  Stone." 

Ollis  Stone  was  the  wife  of  the  grantor. 
To  prove  the  shortage,  the  defendant  r^ied 
upon  a  plat  made  by  a  surveyor  who  testified 
in  reference  to  the  plat 

[1]  The  court  of  equity  has  the  power  to 
reform  a  deed  that  does  not  conform  to  the 
agreement  of  the  parties,  but  the  proof  must 
be  (dear. 

The  master  held  that  all  previous  agree- 
ments were  merged  into  the  deed,  note,  and 
mortgage,  and  reported  adversely  to  the 
defendant's  daim.  The  defendant  excepted 
to  the  findings  of  the  master,  and  the  circuit 
judge  reversed  the  master  and  found  for  the 
defendant 

[2]  I.  The  plaintiff  admitted  that  he  had 

-  signed  the  receipt,  but  stated  that  he  had 

offered  to  sell  to  the  defendant  the  land  at 


$60  per  acre,  or  that  he  cotld  take  the  tract 
for  what  was  in  It  at  $3,000;  that  he  had 
bought  the  land  for  51^  acres  and  thought 
it  did  contain  that  number  of  acres;  that 
the  defendant  then  agreed  to  take  the  land, 
as  he  was  perfectly  familiar  with  It^  had 
lived  on  it,  and  worked  it,  at  the  lump  sum 
of  $3,000;  that  the  deed,  note,  and  mort- 
gage expressed  the  terms  finally  agreed  up- 
on. Both  sides  introduced  parol  evidence 
to  establish  their  contentions.  It  is  by  no 
means  clear  that  the  deed,  note^  and  mort- 
gage do  not. correctly  express  the  final  agree- 
ment, and  the  exceptions  that  raise  this 
question  are  sustained.  All  the  benefits  to 
be  derived  from  the  statute  that  requires 
contracts  for  the  sale  of  lands  to  be  in  writ- 
ing will  be  destroyed  if  UkB  wrtttoi  contracts 
are  lightly  set  aside. 

[3]  II.  It  is  by  no  means  dear  that  the 
defendant's  tract  of  land  does  not  contain 
the  50  acres  set  out  in  the  deed.  The  land 
conveyed  to  the  defendant  was  a  part  of  a 
tract  of  land  containing  79  acres,  28^  of 
whidi  was  conveyed  to  one  Cliandler.  There 
was  evidence  that  the  surveyor  upcm  whose 
plat  the  defendant  relied  had  made  the  two 
surveys  and  they  did  not  agree.  The  sur- 
veyor himself  said: 

"Mr.  Chandler's  line  didn't  run  the  way  that 
does.  That  takes  more  land  for  Mr.  Chandler 
tlian  his  own  papers  call  for.  Takes  it  off  Mr. 
Stone.  *  *  *  I  surveyed  Chandler's  by  old 
plat  of  Willis  and  it  gives  Chandler  81^  acres. 
Something  is  wrong  with  the  line  between 
Stone  and  Chandler,  or  with  the  papers,  one. 
I^t  survey  by  Chandler's  papers  and  CSiand- 
ler  kicked  and  brought  Willis  ont  to  survey  it 
On  second  surveyi  went  by  what  they  claimed. 
That  is  when  it  cut  down  the  two  aicres.  Bon 
whole  79  acres  according  to  the  old  plat  Blade 
the  survey  by  papers  John  Stone  has  and  by 
which  Chandler  claims  his  comer  was.  There 
is  79  acres  in  whole  tract  according  to  my 
calculations." 

The  burden  of  proof  as  to  defldeocy  was 
dearly  on  the  defendant 

It  is  by  no  means  dear  that  {he  defendant 
has  established  the  fact  that  his  acreage  is 
short 

The  judgment  appealed  from  Is  reirened. 

GABY,  a  J.,  and  HYDBICK,  WATTS, 
and  GAGB,  JJ.,  concur. 


Va.) 

(IM  Va.  m) 

YAUGHAN  y.  LTTTON. 

(Snpreoitt  Court  of  Appeals  of  Virginia. 
Jan.  22»  1920.) 


1.  Libel  and  blandeb  ^=»12S(7)  —  Plaik- 
tut'b  ouilt  of  labcent  ohabged  a  jubt 

<2UE8n0N. 

In  an  action  for  libel  by  the  former  presi- 
dent of  a  company  against  its  secretary  and 
treasurer  for  having  written  that  plaintiff  had 
mi^ppropriated  funds  of  the  company,  whether 
plaintiff  did  in  fact  take  from  the  mails  a 
check  of  a  customer  payable  to  the  company 
under  conditions  which  rendered  him  guilty  of 
larceny  held  for  the  jury,  in  view  of  the  facts. 

2.  Libel  and  blandeb  ^=>44(3)— Company's 
letteb  to  customeb  belative  to  fobiileb 
bepbesentativb  PBIYILEOED. 

Manufactnring  company's  letter  written  by 
treasurer  to  customer  relatiye  to  misappropri- 
ation of  company's  funds  by  its  f<Nrmer  repre- 
sentative, who  it  had  cause  to  believe  was  mis- 
representing continuance  of  his  connection  with 
it,  in  furtherance  of  his  own  business^  held 
privileged  within  the  law  of  libeL 

8.  Libel  and  blandbb  «=:>112(1>-£vzdenob 
bustainino  yindina  that  pbivilbok  wab 
abused  bt  letteb. 

In  action  by  former  president  of  a  com- 
pany against  its  secretary  and  treasurer  for 
libel  for  having  charged  in  a  letter  to  &  cus- 
tomer that  plaintiff  had  misappropriated  the 
company's  funds,  evidence  held  to  justify  find- 
ing privilege  under  which  letter  was  written 
was  abused  by  defendant;  language  indnaiting 
malice. 

4.  Tbial  ^=»267(3)  —  Modification  of  in- 
stb170ti0n  on  tbitth  as  defense  not  eb- 

BOB. 

In  an  action  for  libel  against  the  secretary 
and  treasurer  of  the  company  of  which  plain- 
tiff was  the  former  president,  modification  of 
instruction  that,  if  the  jury  believed  the  alleged 
libelous  statements  were  substantially  true,  they 
must  find  for  defendant,  by  inserting  "in  the 
ordinary  and  usually  accepted  meaning  there- 
of," after  the  words  ^'substantially  true,"  held 
not  erroneous. 

5.  Appeal  and  bbbob  ^=»882(12>— Modefioa- 
tion  of  instbucnon  in  acttion  fob  ll^^el 
invited  bt  appellant  cannot  be  com- 
plained of. 

In  action  for  libel  against  secretary  and 
treasurer  of  company  of  which  plaintiff  was 
former  president,  where  court  had  given  at  de- 
fendant's request  instruction  that  jury  were  to 
deal  with  libelous  words  •*in  their  usual  mean- 
ing and  ordinary  significatiott,"  modification  of 
instruction  that,  if  jury  believed  statements 
were  substantially  true,  they  must  find  for 
defendant,  by  inserting  "in  the  ordinary  and 
usually  accepted  meaning  thereof"  after  the 
words  "substantially  true,"  held  harmless  to 
defendant. 

e.  Tbial  ^=»2e7(3)— Modification  of  in- 
struction TO  eliminate  STATEMENT  WHICH 
IS  REPETITION  OB  EBBONEOUS  PBOPEB. 

In  action  for  libel  against  secretary  and 
treasurer  of  company   of  which  plaintiff  was 
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I  former  president,  modification  of  instruction 
that  an  officer  and  stockholder  of  a  corpora- 
tion has  no  right  to  personally  indorse  a  check 
drawn  by  a  debtor  of  and  payable  to  the  cor- 
poration, and  to  use  or  apply  the  proceeds  to 
payment  of  a  disputed  claim  which  he  holds 
or  makes  against  the  corporation,  and  tiiat 
such  action  unauthorised  is  a  misappropriation 
of  funds,  by  striking  out  the  dause  to  the 
effect  that  such  action  unauthorized  is  a  misap- 
propriation, h^d  not  erroneous;  stricken  lan- 
guage being  either  repetition  or  improper  as 
taking  a  question  from  the  jury. 

7.  Tbial  ^=s>243— Instbuction  on  pbivileqe 

IN  libel  action  CONSTRUED  AS  NOT  NULU- 
FTINQ   PBIOB  IN8TBUCTI0N. 

In  an  action  for  libel,  instruction  that,  even 
if  the  letter  was  written  and  published  in  good 
faith,  it  was  not  privileged,  and  defendant  was 
not  protected,  if  it  went  beyond  the  occasion  or 
exigency,  and  was  unnecessarily  defamatory 
of  plaintiff,  hM  not  erroneous  as  nullifying  a 
prior  instruction  that  the  letter  was  privileged. 


Error  to  Ck>rporation  Court  of  Danville. 

Action  by  J.  W.  Lytton  against  C.  C. 
Vaughan,  Jr.  To  review  Judgment  for  plain* 
tifT,  defendant  brings  error.    Affirmed. 

Buford  &  Peterson,  of  Lawrenceville,  for 
plaintiff  in  error. 

Eugene  Withers,  of  Danville,  and  N.  T. 
Green,  of  Norfolk,  for  defendant  in  error.    ^ 

I 

KELLY,  P.  This  is  an  action  for  defama- 
tion of  duuracter  brought  by  J.  W.  Lytton 
against  G.  C  Vaughan,  Jr.  There  was  a  ver- 
dict in  I^ytton's  favor  for  $3,600,  upon  which 
the  court  entered  the  judgment  under  review. 

In  the  fall  of  1908,  Lytton,  Vaughan,  and 
one  Mord  entered  into  an  agreement  looking 
to  the  inoHrporation  and  oi^^anization  of  the 
'Trytton  Manufacturing  Ck>ri)oratlon,"  for  the 
purpose  of  manufacturing  and  selling  certain 
steam-traps,  vacuum-traps,  and  return- traps 
which  had  been  patented  by  Lytton.  The 
agreement  provided,  among  other  things,  that 
Lytton  should  be  the  president  of  the  com- 
pany. Morel  the  vice  president,  and  Vaughan 
the  secretary  and  treasurer;  that  Vaughan 
should  have  one-third  of  the  capital  stock 
and  should  discount  the  company's  notes  to 
the  extent  of  $5,000  upon  the  indorsement 
of  all  three  of  the  parties,  and  should  pro- 
cure sudi  additional  and  necessary  financial 
aid  for  the  company  as  its  success  might 
Justify;  that  Lytton  and  Morel  should  have 
the  remaining  two-thirds  of  the  stock  to  be 
divided  between  them  in  such  proportion  as 
they  should  agree  upon;  that  Lytton  should 
transfer  and  assign  to  the  company  all  of 
his  interest  In  the  traps  referred  to  In  the 
agreement,  together  with  any  improvements 
which  he  might  invent;  and  that  he  should 
be  paid  in  cash  the  actual  cost  to  him  of  all 
patents  as  veil  as  any  traps  and  patterns 
and  material  which  he  then  had  on  hand. 
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Pursuant  to  this  agreement,  the  corpora- 
tion was  dvlj  organized,  the  officers  elected, 
the  transfers  of  stock  and  material,  letters 
patent,  patterns,  etc.,  made,  and  Lytton  was 
paid  $300  in  cash,  which  Vaughan  claims  was 
in  full  payment  of  ^very  money  claim  Lytton 
could  have  properly  asserted  against  the 
company,  but  which  Lytton  claims  was  $230 
less  than  he  should  have  received  under  the 
terms  of  the  contract. 

About  18  months  after  the  incorporation 
and  organization  of  the  company,  Lytton 
made  his  first  claim  for  this  amount,  and  ex- 
plains now  that  his  reason  for  not  doing  so 
earlier  was  that  the  company  needed  the 
money,  that  he  himself  had  become  indebted 
to  Vaughan,  and  that  he  did  not  feel  disposed 
to  press  the  claim.  He  seems  to  have  made 
no  further  demand  until  some  years  later, 
when  on  May  23,  1916,  he  wrote  Vaughan 
requesting  a  check  for  $230,  To  this  letter 
Vaughan  replied  two  days  later  expressing 
great  surprise  at  the  claim,  denying  its  cor- 
rectness in  toto,  and  undertaking  to  demon- 
strate that  it  could  not  be  correct  On  May 
26,  1916,  Lytton  wrote  Vaughan  at  length* 
giving  him  detailed  statements  and  insisting 
upon  the  correctness  of  his  demand.  Other 
correspondence  followed,  from  which  it  ap- 
pears that  friction  had  arisen  with  reference 
to  the  management  of  the  corporation.  Final- 
ly on  September  9,  1916,  Lytton  wrote 
Vaughan  a  letter  inclosing  a  notice  of  a 
stockholders'  meeting,  declaring  his  intention 
of  seeing  if  there  could  not  be  some  change 
in  the  management  of  the  corporation,  at  the 
same  time  indicating  a  willingness  to  make 
some  friendly  agreement  as  to  the  conduct  of 
the  business.  In  this  letter  Lytton  inclosed 
various  checks  of  customers  of  the  corpora- 
tioUf  and  added: 

"I  have  also  withdrawn  a  check  payable  to 
the  company  for  an  amount  in  excess  of  what 
the  company  is  due  me  for  patterns  and  have 
cashed  the  same  and  will  apply  the  proceeds 
thereof  so  far  as  necessary  to  payment  of  such 
amount,  and  interest  due  thereon.  There  will 
be  a  balance  after  the  payment  of  my  debt, 
which  I  will  promptly  turn  over  to  you  as  soon 
as  I  can  hear  from  the  check,  giving  you  at 
the  same  time  a  statement  as  to  the  amount  of 
the  che<^,  etc." 

It  is  conceded  that  Lytton,  although  presi- 
dent of  the  company,  had  no  authority  to 
cash  the  checks  or  to  handle  the  funds  of 
the  corporation.  This  was  exclusively  with- 
in the  authority  of  the  secretary  and  treas- 
urer. Vaughan,  who  at  this  time  was  carry- 
ing a  heavy  indebtedness  for  the  company, 
was  very  much  displeased  with  the  action 
which  Lytton  had  taken  in  collecting  the 
check  and  placing  it  to  his  own  credit,  and  he 
at  once  wrote  Lytton  a  letter  in  which  he 
charged  him  with  having  violated  the  stat- 
ute of  Virginia  against  embezzlement,  and 
threatened  him  with  immediate  prosecution 


if  he  did  not  pay  to  him  as  treasurer  the  full 
face  value  of  the  check  before  3  o'clock  the 
next  day.  To  this  letter  Lytton  replied  that 
he  had  not  violated  the  law ;  that  he  had 
consulted  counsel  and  felt  that  he  had  a  right 
to  do  what  he  had  done.  No  prosecution  was 
instituted  against  Lytton;  but  the  incident, 
along  with  other  unpleasantness  between  the 
parties,  resulted  in  Lytton*s  retirement  and  a 
settlement  between  him  and  Vaughan,  pur- 
suant to  which  Lytton  sold  to  Vaughan  aU 
of  his  interest  in  the  company  and  released 
all  claims  against  it.  As  a  consideration  for 
this  transfer,  Vaughan  agreed  to  release  Lyt- 
ton from  and  indemnify  him  against  all  lia- 
bility as  indorser  upon  obligations  of  the 
company  amounting  to  about  $45,000,  and  to 
pay  him  the  sum  of  $1,000.  This  sum  was 
paid  by  canceling  a  small  note  which  he 
owed  Vaughan,  and  a  small  coal  bill  due 
from  him  to  the  company,  allowing  him  the 
amount  of  the  company's  check  whidi  he  had 
cashed,  and  giving  him  Vaughan's  dieck  for 
the  balance.  The  $230  theretofore  claimed 
by  Lytton  does  not  specifically  appear  in  the 
settlement,  but  was,  of  course,  covered  by 
his  release  of  all  claims  against  the  company. 
This  settlement  was  arrived  at  within  less 
than  a  month  after  the  abstraction  of  the 
check.  In  the  meantime,  the  money  which 
Lytton  had  collected  on  the  check  in  questicm 
had  remained  on  deposit  in  his  bank  to  await 
a  final  determination  as  to  his  right  to  use  it 
This  fact  is  established  by  the  testimony  of 
Lytton  himself  and  by  the  cashier  of  the 
bank  where  the  money  was  on  deposit,  and  is 
an  important  circumstance  in  this  case.  It 
is  true  that  Vaughan  perhaps  did  not  know 
this,  but,  after  writing  the  letter  in  whidi 
he  threatened  Lytton  with  criminal  pros- 
ecution, he  made  no  further  inquiry  about 
it  and  no  further  demand  for  an  accounting* 
but  proceeded  to  apply  for  and  secure  a  re- 
ceivership for  the  company  In  a  suit  to 
which  Lytton  was  a  party,  and  in  which  it  is 
reasonable  to  assume  both  parties  expected 
thisk  matter  would  be  settled,  and  pending 
which  it  was  in  fact  settled.  Lytton  had  no 
legal  right  to  take  the  check.  Having  done 
so,  his  course  would  have  been  less  censur- 
able if  he  had  informed  Vaughan  that  he  did 
not  intend  to  use  the  money  until  his  right 
to  do  so  had  been  settled.  But,  as  we  view 
the  case,  Lytton's  conduct  was  not  sudi  as  to 
enable  us  to  say  that  he  was  guilty  of  any 
criminal  intent 

After  Lytton  severed  his  connection  with 
this  corporation,  he  went  into  a  similar  en- 
terprise in  Norfolk,  and  in  April,  1917,  sold 
some  traps  to  the  Riverside  &  Dan  Riv^ 
Cotton  Mills  at  Danville ;  one  W.  F.  CJox  act- 
ing for  the  cotton  mills  in  the  transaction, 
and  Lytton  explaining  to  Cox  that  he  was 
no  longer  connected  with  the  former  com- 
pany. Lytton  sent  a  man  named  Hurst  to 
Danville  to  install  the  traps  for  the  cotton 
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mills,  and  while  there  Cox  called  his  atten- 
tion to  a  trap  which  had  not  heen  giving  sat^ 
isfactory  results,  but  which  had  been  pur- 
chased from  the  former  Lytton  company. 
Hurst  suggested  that  this  particular  trap  be 
sent  back  for  repair  to  the  company  from 
which  it  was  purchased,  and  this  was  done. 
The  cotton  mills  by  letter  notified  that  com- 
pany that  the  trap  was  being  returned  for 
repair,  and  the  language  of  the  letter  indi- 
cated that  the  writer  thought  tbe  trap  had 
been  returned  at  the  direction  of  a  represent- 
ative of  that  company.  This  letter  called 
forth  the  following  reply  from  the  Lytton 
Manufacturing  Corporation  which  was  writ- 
ten by  C.  C.  Vaughan,  Jr.,  the  defendant  in 
this  action,  to  wit: 

"Gentlemen:  We  are  in  receipt  of  your  let- 
ter of  the  18th  instant,  inclosing  B/L  cover- 
ing shipment  of  a  Pumping  Trap,  which  you 
state  was  sent  in  accordance  with  instructions 
from  our  representative,  and  that  you  pre- 
sumed he  had  written  us  concerning  it,  as  It 
was  in  connection  with  the  present  work  now 
going  forward  at  the  Riverside  Division. 

"We  are  at  a  loss  to  understand  this  repre- 
sentation as  we  have  had  no  representative  at 
your  plant  and  do  not  know  anything  of  the 
work  referred  to  at  your  Riverside  Division. 

"Last  October  it  became  necessary  for  Mr. 
Lytton  to  close  his  relations  with  this  company 
on  account  of  miioppropriating  funds  of  this 
company,  in  taking  checks  from  the  mails  and 
using  personally,  and  as  he  is  now  manufacture 
ing  traps  in  Norfolk,  which  we  are  told  is  an 
infringement  upon  patents  held  by  this  com- 
pany, it  is  );K>ssible  he  has  entered  into  trans- 
actions with  your  company  representing  that 
he  was  still  connected  with  this  company.  If 
such  is  the  case  we  beg  to  advise  that  it  is  a 
misrepresentation,  as  he  is*  not  associated  in 
any  capacity  with  this  company." 

Thereupon  Lytton  brought  this  suit  charg- 
ing that  Vaughan  had  falsely  and  maliciously 
charged  him  with  theft  and  embezzlement. 
The  case  at  the  trial  turned  exclusively,  as  it 
does  here,  upon  the  following  language  in  the 
letter: 

"Last  October  it  became  necessary  for  Mr. 
Lytton  to  close  his  relations  with  this  company 
on  account  of  misappropriating  funds  of  this 
company  in  taking  checks  from  the  mails  and 
using  personally.*'     (Italics  in  the  original.) 

* 

The  defendant  pleaded  the  general  issue 
and  justification,  and  upon  the  Issues  thus 
presented  the  Jury  rendered  the  verdict  and 
the  trial  court  entered  the  Judgment  as 
above  set  out 

The  important  and  decisive  questions  in 
the  case  arise  under  the  assignment  of  error 
based  upon  the  refusal  of  the  court  to  set 
aside  the  verdict  as  contrary  to  the  law  and 
to  the  evidence.  Under  this  head  it  is  in- 
sisted, in  the  first  place,  that  the  court  ought 
to  have  held  that  the  plea  of  Justification  was 
sustained  as  a  matter  of  law,  or,  in  other 
words,  that  the  language  from  the  letter  last 
above    quoted,    and    which    constitutes    the 


whole  foundation  for  the  case,  was  conclu- 
sively shown  to  be  true. 

The  question  thus  presented  is  full  of  in- 
terest and  is  not  entirely  free  from  difficulty. 
Under  section  8708  of  the  Code,  a  bank  check 
is  made  the  subject  of  common-law  larceny. 
The  gravam^i  of  the  declaration  is  that  the 
word  "misappropriating*'  implied  some  crim- 
inality on  the  part  of  Lytton.  This  charge  is 
squarely  and  frankly  met  by  the  defendant 
Vaughan,  who  contended  in  the  lower  court, 
and  contends  here,  that  Lytton  was  guilty  of 
larceny. 

"Simple  larceny,"  as  defined  by  Mr.  Minor 
in  his  synopsis  of  Criminal  Law  (page  98),  is: 

"The  wrongful  or  fraudulent  taking  of  person- 
aZ  goods  of  some  inirinsio  value,  belonging  to 
anoiher,  without  his  assent,  and  with  the  inten- 
tion to  deprive  the  owner  iJiereof  permanently^ 
(Italics  in  the  text) 

As  defined  by  Mr.  Wharton  in  the  second 
volume  of  his  work  on  CMminal  Law,  at 
section  1095,  "larceny"  is: 

"The  fraudulent  taking  and  carrying  away  of 
a  thing,  without  claim  of  right,  with  the  in- 
tenticm  of  converting  it  to  a  use  other  than 
that  of  the  owner,  without  his  consent" 

The  offense  is  defined  In  2  Bishop  on  Crim- 
inal Law,  I  758,  as: 

• 

"The  taking  and  removing  by  trespass  of  per- 
sonal property  which  the  trespasser  knows  to 
belong  either  generally  or  specially  to  another 
with  the  intent  to  deprive  such  owner  of  his 
ownership  therein;  and,  perhaps  it  should  be 
added,  for  the  sake  of  some  advantage  to  the 
trespasser— a  proposition  on  whidi  the  decisions 
are  not  harmonious." 

With  reference  to  the  last  proposition, 
namely,  that  in  order  to  constitute  larceny 
the  act  must  have  been  done  lucri  causa,  the 
authorities  are  in  confiict;  but  it  is  imma- 
terial here,  because  Lytton  took  the  check 
for  his  own  personal  benefit,  and  if  the  tak- 
ing lucri  causa  is  essential  to  the  offense  in 
this  states  the  element  was  present  in  this 
case. 

The  animus  fnrandi  must  accompany  the 
taking,  but  considerable  confusion  seems  to 
have  arisen  as  to  Just  what  is  meant  by  that 
term.  It  would  appear  to  be  a  sound  prop- 
osition that  in  cases  of  common-law  larceny, 
as  distinguished  from  cases  of  embezzlement 
and  obtaining  property  by  false  pretense,  the 
wrongful  taking  of  the  property  in  question, 
under  the  circumstances  indicated  in  any  of 
the  definitions  which  we  have  quoted,  neces- 
sarily and  in  itself  imports  the  animus  fu- 
randi ;  and  in  such  cases  It  would  be  a  con- 
tradiction to  instruct  the  Jury  that  such  a 
taking  would  not  be  larceny  if  the  accused 
did  not  intend  to  steal.  That  kind  of  taking 
is  stealing  per  se.  Mr.  Wharton'  says  (vol- 
ume 2,  {  1120): 

''This  fraudulent  or  felonious  intent  (and  the 
terms  are  often  used  convertibly)  is  an  intent 
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withont  an  honest  dalm  of  right  and  with  the 
expectation  of  benefit  to  self,  to  destroy  or  take 
permanently  from  another  goods  which  are  hi&" 

Another  apparent  misconception  which  has 
entered  Into  some  tezt-boc^  discussions  and 
Judicial  decisions  upon  this  question  arises 
In  the  application  of  the  correct  general 
proposition  that,  if  the  goods  in  question 
have  been  taken  under  a  bona  fide  daim  of 
right,  there  has  been  no  larceny.  The  seem- 
ing misconception  suggested  here  has,  as  we 
think,  arisen  from  a  failure  to  observe  that 
there  must  be  a  claim  of  ''right  and  title  to 
the  particular  goods  themselves,"  and  not 
some  imaginary  idea  on  the  part  of  the  taker 
that  he  can  do  what  the  law  says  is  larceny 
without  committing  a  crima  There  appears 
to  be  a  paucity  of  authority  upon  this  pre- 
cise question,  but  the  following  bear  more  or 
less  directiy  upon  it:  2  Whart.  Grim.  Law,  { 
1121,  p.  1346 ;  18  Am.  &  Eng.  Encyc.  Law  (2d 
Ed.)  p.  524;  State  v.  Williams,  95  Mo.  247, 
8  S.  W.  217,  6  Am.  St.  Rep.  46;  Lancaster 
T.  State,  3  Gold.  (Tenn.)  339,  91  Am.  Dec. 
288 ;  State  v.  Williams,  68  W.  Va.  86,  69  S. 
E.  474,  32  L.  R.  A.  (N.  S.)  420  (principal  case 
and  note  thereto);  Fanin  v.  State,  51  Tex. 
Cr.  R.  41,  100  S,  W.  916,  10  L.  R.  A.  (N.  S.) 
744,  123  Am.  St  Rep.  874  (principal  case  and 
note  thereto) ;  25  Gyc  47,  and  notes ;  17  R. 
G.  L.  P.  24,  t  27,  and  notes;  note  Ann.  Gas. 
19160,  71-73;  Webb  v.  Gommonwealth,  122 
Va.  899,  94  S.  B.  773. 

[1]  In  this  case,  however,  there  was  suffi- 
cient evidence  to  make  it  proper  for  the  trial 
court  to  do  what  in  effect  and  substance  it 
did  and  submit  to  the  Jury  the  question 
whether  Lytton  did  in  fact  take  the  check 
under  conditions  which  rendered  him  guilty 
of  larceny.  It  may  be  conceded  for  the  pur- 
poses of  this  case  that  all  of  the  elements  of 
the  offense  except  one  are  Indisputably  estab- 
lished by  the  evidence,  and  that  one  element 
is  the  intent  to  derive  the  Lytton  Manufac- 
turing Corporation  permanently  of  its  prop- 
erty. As  already  pointed  out,  Lytton,  al- 
though indicating  a  contrary  purpose  in  his 
letters,  did  not  use  any  of  this  money.  He 
put  the  entire  proceeds  of  the  check  to  his 
own  credit,  but  to  be  held  nntil  it  was  de- 
termined that  he  had  the  right  to  the  pro- 
ceeds; and  he  held  the  fund  intact  for  this 
purpose  until  he  had  actually  made  a  settle- 
ment with  the  company  in  which  he  was  al- 
lowed to  keep  the  money.  Under  these  cir- 
cumstances, we  cannot  say  that  the  jury  was 
not  Justified  in  finding  that,  although  he  had 
done  an  xmauthorized  act  in  taking  the  check 
from  the  mails,  he  did  not  do  it  in  such  way 
as  to  convict  him  of  larceny.  In  this  view 
of  the  case,  the  authorities  are  practically 
harmonious  in  holding  that  the  questicm  of 
intent  was  one  for  the  Jury  to  decide;  and 
it  follows  that  the  court  did  not  err  In  re- 
fusing to  set  aside  the  verdict  on  the  alleged 


ground  that  liie  plea  of  Jtistiflcation  was  es- 
tablished as  a  matter  of  law. 

[2]  It  is  contended  in  the  second  place 
that  the  verdict  should  have  been  set  aside 
because  the  occasion  upon  which  the  com- 
munication was  sent  was.  privileged,  and  that 
the  privilege  was  not  abused. 

We  have  no  difficulty  in  holding  the  occa- 
sion was  privileged,  and  the  trial  court  prop- 
erly so  informed  the  Jury  in  the  following  in- 
struction given  at  the  defendant's  request: 

**l%e  court  instructs  the  jury  that  the  letter 
written  by  defendant  to  Riverside  Cotton  Mills, 
set  out  in  the  declaration,  was  a  privileged 
communication,  for  the  protection  of  his  inter- 
ests and  the  interests  of  the  Lytton  Manu- 
facturing Corporation,  and  as  such  the  de- 
fendant is  not  Uable  in  this  action,  and  whether 
the  statements  contained  therein  are  tme  or 
not,  if  the  jury  believe  &om  the  evidence  that 
G.  C.  Vaughan  acted  in  good  faith  in  writing 
and  sending  said  letter,  without  malice  to  the 
plaintiff  and  for  the  pnrpose  of  protecting  his 
interest  or  the  interests  of  the  Lytton  Manu- 
facturing Corporation,  believing  the  language  o^ 
said  letter  to  be  true,  then  they  must  find  for 
the  defendant  in  this  action,  unless  they  shall 
believe  from  the  evidence  that  the  language 
of  said  letter  was  not  Justified  by  the  occasion 
so  as  to  amount  to  an  abuse  of  the  defendant's 
privilege  in  writing  said  letter  to  the  Riverside 
Cotton  Mills." 

[8]  We  are  further  of  opinion,  however, 
that  there  was  evidence  upon  which  the  Jury 
might  properly  have  found  that  the  privilege 
was  abused.  The  language  itself,  italicized 
by  the  defendant,  taken  in  connection  with 
the  previous  correspondenoe  and  diigiute  be- 
tween the  parties,  warranted  the  court  in  up- 
holding the  action  of  the  Jury  upon  the  ques- 
tion of  malice.  The  cases  of  Strode  v.  Clem- 
ent, 90  Ya.  553,  19  S.  E.  177,  and  Brown  v. 
N.  &  W.  Ry.  Co.,  100  Va.  619,  42  S.  E.  664, 
60  L.  R.  A.  472,  relied  upon  by  counsel  for 
defendant,  are  not  in  conflict  with  this  con- 
clusion; but,  upon  the  contrary,  both  of 
these  cases  recognize  the  rule  that  where 
there  is  room  to  doubt  whether  the  language 
used  is  out  of  proportion  to  the  occasion,  or 
where  there  is  extrinsic  evidence  of  malice 
such  as  a  previous  grudge  or  quarrel*  the 
jury  must  be  permitted  to  pass  upon  the 
question. 

Coming  now  to  the  assignments  based  upon 
the  instructions,  we  find  no  error  therein. 

[4,  6]  Instruction  O  asked  for  by  defendant 
was  as  follows: 

"The  court  instructs  the  jury  that,  if  they 
believe  from  the  evidence  in  this  case  that  the 
alleged  libelous  statements  contained  in  the 
letter  from  defendant  to  Dan  River  Cotton 
Mills  were  substantially  true,  they  must  find  for 
the  defendant  in  this  action." 

The  court  refused  to  give  this  Instruction 
as  offered,  but  amended  the  same  by  insert- 
ing after  the  words  *'substuntially  true"  the 
words  *'in  the  ordinary  and  usually  accepted 
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meaning  thereof.**  Complaint  Is  made  of  this 
amendment  The  court,  however,  had  al- 
ready given  at  the  request  of  the  defendant 
an  lnstructi(Hi  telling  the  Jury  that  they  were 
to  deal  with  the  words  In  question  In  ''their 
usual  meaning  and  ordinary  signification.'* 
We  do  not  think  there  was  any  error  in  the 
amendment  to  the  instruction,  but  if  there 
were  the  defendant  could  not  be  heard  to 
complain  of  it 

[6]  The  defendant  requested  the  court  to 
give  the  following  instruction: 

**The  court  instructs  the  jury  that  an  officer 
and  stockholder  of  a  corporation  has  no  right 
to  withdraw  from  the  mail  and  personally  in- 
dorse a  check,  drawn  by  a  debtor  of  and  pay- 
able to  the  corporation,  and  use,  bold,  or  apply 
the  proceeds  of  said  check  to  the  payment  of  a 
disputed  daim  which  the  officer  and  stockholder 
holds  or  makes  against  the  corporation,  without 
express  authority  from  the  corporation  or  its 
board  of  directors,  and  such  action,  if  without 
authority,  is  a  misappropriation  of  the  funds 
of  the  corporation,  whether  done  with  evil  in- 
tent or  not** 

But  the  court  refused  to  give  the  same  as 
offered,  and  amended  it  by  striking  out  the 
words  "and  such  action.  If  vrithout  author- 
ity, is  a  misappropriation  of  the  funds  of  the 
corporation  whether  done  with  evil  intuit  or 
not**  There  was  no  error  In  making  this  al* 
teration.  If  the  language  stricken  out  was 
Intended  by  the  defendant  to  mean  that  the 
taking  of  the  check  from  the  mall  was  such 
a  wrongful  act  as  to  constitute  a  misappro- 
priation ih  a  felonious  sense,  then  It  was  im- 
proper because  It  took  from  the  Jury  the 
question  we  have  heretofore  in  the  course  of 
this  opinion  held  was  within  their  province. 
If,  on  the  other  hand,  the  language  was  not 
Intended  to  teU  the  jury  that  misappropria- 
tion under  these  circumstances  would  be  a 
felony.  It  was  mere  repetition  and  meant  no 
more  than  the  Instruction  Imported  with- 
out It 

[7]  It  is  contended  that  the  court  erred  in 
giving  on  behalf  of  the  plaintiff  instruction 
2a,  as  follows: 

"The  court  instructs  the  jury  that  even  should 
they  believe  from  the  evidence  that  the  defend- 
ant's communication,  dated  April  19,  1917,  was 
written  and  published  in  good  faith,  still  it  is 
not  privileged,  and  the  defendant  will  not  be 
protected,  if  they  believe  from  the  evidence 
that  it  goes  beyond  the  occasion  or  exigency, 
and  is  unnecessarily  defamatory  of  the  plain- 
tiff.*' 

The  first  objection  urged  against  this  In- 
struction la  that,  although  the  court  told  the 
jury  by  another  Instruction  that  the  letter 
was  privileged,  this  Instruction  was  in  con- 
flict therewith,  and  told  them  it  was  not 
privileged.  We  do  not  so  understand  the  In- 
struction, and  think  it  quite  manifest  that 
the  jury  could  not  have  so  understood  it    It 
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merely  told  the  jury  that  the  communication 
would  not  be  privileged  If  they  believed  from 
the  evidence  that  it  went  beyond  the  occasion 
and  was  unnecessarily  defamatory  of  the 
plaintiff.  This,  as  we  have  already  seen.  Is 
a  correct  statement  of  the  law. 

The  remaining  objections  to  the  instruc- 
tions have  already  been  by  necessary  impli- 
cation disposed  of  In  the  previous  part  of 
this  opinion,  or  else  are  of  such  minor  Im- 
portance as  to  require  no  further  discussion. 

Upon  the  whole  case  we  are  of  opinion 
that  the  judgment  complained  of  must  be  af- 
firmed. 

Affirmed. 


(126  Va.  701) 

•       ZIKKLB  V.  ALLISON. 

(Supreme  Court  of  Appeals  of  Virginia.    Jan. 

22,  1920.) 


1.  Logs  and  Loaanro  ^=33(14)— No  passing 

OF  TITLE  or  TIHBBB  UNLESS  BEMOVEO  WITHIN 
TIME  SPECIFIED. 

Under  timber  contracts  requiring  timber  to 
be  cut  and  removed  by  specified  date^  the  title 
to  timber  does  not  pass  out  of  grantor  until 
grantee  cuts  and  removes  it  within  the  period 
of  time  specified  in  the  contract;  the  cuttifig 
and  removing  witiiin  such  period  being  a  con- 
dition precedent 

2.  LOQS   ANU   LOOOINO   ^=>3(11)   —   TiTIJB   TO 

TIMBER  PASSED   TO   OBANTEE  UPON    BEMOVAL 

WITHIN    SPECIFIED    PEBIOD    UPON    LAND    OF 

OBANTOB    OTHSB    THAN    ON    WHICH    TIMBER 

WAS  SITUATED. 

Where  boundaries  of  land  on  which  timber 
was  situated  were  definitely  designated  and  un- 
derstood by  the  parties  to  timber  contract,  gran- 
tee, by  cutting  timber  and  removing  it  upon 
land  of  grantor  not  within  such  boundaries  on 
which  grantee  had  located  sawmill  within  the 
period  within  which  he  was  required  by  the 
contract  to  remove  timber,  acquired  title  to  the 
timber. 

3.  Appeal  and  ebbob  ^=9927(5)— Trial  ^s> 
156(3)— Every  inference  to  be  drawn  in 
favor  of  plaintiff  on  demurrer  to  his 
evidence. 

Where  case  was  presented  to  trial  Judge 
on  a  demurrer  to  plaintiflTs  evidence,  both  trial 
court  and  appellate  court  will  draw  every  in- 
ference in  favor  of  the  plaintiff  from  the  evi- 
dence which  the  jury  might  have  drawn. 

Brror  to  Circuit  Oourt,  Gulpeper  County. 

Action  by  D.  T.  Zirkle  against  T.  L.  Alli- 
son. Judgment  for  defendant,  and  plaintiff 
brings  error.    Reversed. 

Grimsley  &  Miller,  of  Culpeper,  S.  D.  Tim- 
berlake,  and  Win,  Horgan,  of  Warrentoo, 
for  plaintiff  In  error. 

Edwin  H.  Gibson,  of  Culpeper,  for  defend- 
ant in  error. 


^s^For  other  cases  see  same  topic  and  KEY-NUMB  SR  in  all  Key-Numbered  Digests  and  Indexes 
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PRENTIS,  J.  D.  T.  Zirkle  Instituted  his , 
action  of  detinue  against  the  defendant,  to 
recover  about  100,000  feet  of  sawed  lumber 
then  piled  and  stacked  upon  the  land  of  the 
defendant  Issue  was  joined,  and  at  the 
conclusion  of  the  plaintiff's  evidence  the  de- 
fendant demurred  thereto,  in  which  demurrer 
the  plaintiff  Joined,  and  the  Jury  returned  a 
verdict  assessing  the  plaintiff's  damages, 
subject  to '  the  Judgment  of  the  court  upon 
the  demurrer.  The  trial  Judge  sustained  the 
demurrer,  and  entered  Judgment  for  the  de- 
fendant, and  the  plaintiff  assigns  error. 

The  facts  out  of  which  the  controversy 
arises  are  these: 

The  parties  entered  into  a  contract  in 
these  words: 

"Contract  made  and  entered  into  this  4th  day 
of  January,  1916»  by  and  between  D.  T.  Zirkle, 
party  of  the  first  part,  and  T.  L.  Allison  and  K. 
M.  Allison,  his  wife,  parties  of  the  aecond  part : 

"Witnesseth:  That  for  and  in  consideration 
of  the  sum  of  $425.00,  four  hundred  and  twenty- 
five  dollars,  cash  in  hand  paid  at  and  before 
the  signing  of  this  contract,  receipt  of  which 
is  hereby  acknowledged,  the  parties  of  the  sec- 
ond part  have  this  day  sold  to  tiie  party  of 
the  first  part  all  the  second  growth  pine  and 
poplar  on  two  tracts  one  supposed  to  contain 
25  acres,  adjoining  the  lands  of  B.  B.  Green  on 
the  one  side  and  the  Oak  Woods  on  the  other, 
tract  No.  2  containing  about  3  or  4  acres  on  the 
east  side  of  the  farm  of  the  parties  of  the 
second  part  The  parties  of  the  second  part 
do  hereby  agree  to  give  eighteen  months  from 
January  1,  1916,  in  which  to  cut  and  remove 
the  aforesaid  timber. 

**As  witness  the  following  signatures  and  seals 
this  the  day  and  date  first  above  written." 

Zirkle  employed  one  Houghton  to  cut  and 
saw  the  timber  covered  by  the  contract,  and 
before  Houghton  placed  his  mill  for  that  pur- 
pose Allison  showed  him  the  timber  land, 
and  then  showed  him  a  place  for  his  saw* 
mill.  The  boundaries  of  such  timber  land 
were  clearly  pointed  out,  and  the  place  at 
which  the  mill  was  located  was  entirely  out- 
side of  these  boimdaries  and  within  the 
fences  enclosing  the  cultivated  land  of  Alli- 
son, which  fences  entirely  separated  the 
timber  tracts  from  such  cultivated  land.  It 
will  be  observed  that  the  written  contract 
allows  "eighteen  months  from  January  1, 
1916,  in  which  to  cut  and  remove  the  afore- 
said timber."  It  was  cut  and  taken  from  the 
location  at  which  it  grew  and  sawed  into 
lumber  at  the  mill  site  location  above  refer- 
red to.  It  had  been  sawed  into  lumber  six 
months  before  the  time  when  the  contract 
required  it  to  be  cut  and  removed.  After 
the  expiration  of  the  said  period,  Allison,  the 
defendant,  refused  to  allow  its  removal  from 
such  mill  site,  claiming  that  under  the  con- 
tract it  had  not  been  removed  within  the 
time  specified,  therefore  that  the  plaintiff 
had  lost  his  right  to  remove  it,  or  to  claim  it 
as  his  property. 


In  support  of  this  contention  of  the  de- 
fendant a  number  of  Virginia  cases  are  re- 
lied upon.  They  are:  Young  &  Wright  v. 
Camp  Mtg.  Ck).,  110  Va.  678,  66  S.  E.  843; 
Brown  v.  Surry  Lumber  Co.,  113  Va.  503, 

75  S.  E.  84;    Quigley  v.  Rhea,  114  Va.  271, 

76  S.  E.  330 ;  Smith  v.  Ramsey,  116  Va.  530, 
82  S.  B.  189;  Hartley  v.  Neaves,  117  Va. 
219,  84  S.  E.  97 ;  Blackstone  v.  Allen,  117  Va. 
452,  85  S.  E.  568;  Wheeler  v.  Hite,  119  Va. 
345,  89  S.  B.  101. 

[1]  These  cases  undoubtedly  settle  the 
proposition  in  Virginia  that  under  timber 
contracts  which  require  the  timber  to  be 
cut  and  removed  by  a  ^lecified  date  the  ti- 
tle to  the  timber  neyer  passes  out  of  the 
grantor  until  the  grantee  cuts  and  removes 
it  within  the  period  of  time  specified  in  the 
contract  for  so  doing;  not  that  there  Is  a 
forfeiture  by  the  grantee  of  the  timber  re- 
maining uncut  or  unremoved  after  the  time 
limit,  but  because  it  has  never  become  his 
property,  for  there  is  an  express  condition 
precedent  in  the  contract  itself  which  pre- 
cludes the  passing  of  the  title  from  the  gran- 
tor to  him. 

[2, 8]  The  question  here,  then,  is  whether 
under  the  contract  under  which  this  timber 
was  sold,  it  has  been  cut  and  removed  with- 
in the  prescribed  time  limit  In  determining 
this  question  it  must  be  noted  that  the  case 
was  presented  to  the  trial  Judge  upon  a  de- 
murrer to  the  evidence,  and  therefore  it  was 
his  duty,  and  is  now  our  duty,  to  draw  ev- 
ery inference  in  favor  of  the  plaintiff  from 
the  evidence  which  the  Jury  might  have 
drawn.  Scanning  the  contract,  then,  which 
is  to  be  construed,  it  is  apparent  that  the 
parties  contracted  with  reference  to  the  tim- 
ber lying  within  certain  boundaries,  and  the 
parol  evidence  shows  that  these  boundaries 
were  clearly  and  definitely  designated  and 
understood  by  the  parties.  It  was  tram 
these  premises  that  the  timber  was  to  be 
cut  and  removed,  and  there  is  nothing  in  the 
contract  from  which  it  can  be  inferred  that 
the  purchaser  had  any  right  to  locate  a  saw- 
mill on  any  of  the  adjacent  land  of  the  gran- 
tor. It  does  not  appear  clearly  upon  what 
conditions  the  sawmill  was  located  on  the 
other  land  of  the  defendant  It  might  Just 
as  well  have  been  located  on  the  adjacent 
land  of  some  other  person.  The  Jury  could 
not  have  inferred  that  it  was  located  there 
by  virtue  of  any  provision  in  the  written  con- 
tract, for  there  is  nothing  therein  upon 
which  such  an  inference  can  be  based«  and 
therefore  they  could  have  concluded  that  it 
was  there  located  under  a  parol  license  from 
the  owner  of  the  land.  If  so  located,  then 
the  removal  of  the  timber  to  this  place  un- 
der such  a  parol  license  was  Just  as  clearly 
a  removal  of  the  timber  from  the  premises — 
that  is,  the  premises  to  which  the  contract 
referred,  upon  which  the  timber  grew — the 
boundaries   of  which  were  clearly   pointed 
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out,  as  If  It  had  been  removed  to  the  land  of 
some  other  person  than  the  defendant  This 
being  true,  we  are  clear  in  our  view  that 
the  demurrer  of  the  defendant  should  have 
been  overruled. 

The  doctrine  of  the  cases  relied  upon  will 
not  be  extended — certainly  not  in  this  cas3 
in  which  the  contract  does  not  so  require, 
and  in  which  such  a  construction  would  pro- 
mote injustice  rather  than  justice. 

The  language  of  Burks,  J.,  in  Old  Domin- 
ion Bank  v.  McVeigh,  32  Grat.  (73  Va.)  542, 
is  worthy  of  repetition  in  this  connection: 

"When  an  instmment  is  susceptible  of  two 
constructions,  the  one  working  injustice  and 
the  other  consistent  with  the  right  of  the  case, 
that  one  should  be  favored  which  standeth  with 
the  right" 

A  case  which  in  Its  circumstances  is  quite 
like  this  one  Is  Watson  v.  Gross,  112  Mo. 
App.  615,  87  S.  W.  104,  and  that  case  sup- 
ports the  view  which  we  have  expressed. 

The  timber  has  been  bought  and  paid  for, 
the  lumber  into  which  it  has  been  manufac- 
tured has  been  removed  from  the  premises 
referred  to  in  the  written  contract,  and,  for 
the  reasons  indicated,  we  are  of  opinion  that 
the  court  erred  in  sustaining  the  defendant's 
demurrer  to  the  evidence.  We  wlU  there- 
fore enter  the  judgment  upon  the  verdict  of 
the  jury  which  the  trial  court  should  have 
entered. 
Reversed.  

(126  Va,  97)  ' 

ROARING    PORK    R.    CO.   v.   !©!>■ 
FORD'S  ADM'R. 

(Supreme  Court  of  Appeals  of  Virginia.    Jan. 

22,  1920.) 

Appeal  and  ebbob  ^=s>927(5)~No  iNncBsifos 

or  FACT  TO  BK  DBAWN  FOB  DEIENDANT  IN 
OONPUOT  WITH  plaintiff's  BVIDENGE, 
WHBBS  DEFENDANT  DEHUBBBD  TO  WIDSNGB. 

Appellate  court,  in  considering  case  in  which 
defendant  had  interposed  demurrer  to  the  evi- 
dence, cannot  draw  an  inference  of  fact  from 
the  testimony,  where  there  is  direct  evidence 
for  the  plaintiff  in  the  record  in  conflict  with 
such  inference. 

On  petition  for  rehearing.    Petition  denied. 
For  former  opinion,  see  101  S.  E.  141. 

SIMS,  J.  We  are  asked  to  reopen  this 
case  upon  certain  questions  of  fact,  and  cer- 
tain portions  of  certain  testimony  Is  spedflc- 
ally  called  to  our  attention,  and  certain 
inferences  of  fact  are  sought  to  be  drawn 
therefrom;  but,  as  none  of  such  testimony 
WA^  overlooked  in  reaching  the  conclusions 
announced  in  the  original  opinion,  the  situ- 
ation merely  being  that  there  is  direct  evi- 
dence for  the  plaintifT  in  the  record  in  con- 
flict with  such  Inferences,  so  that  they  could 
not  be  drawn  by  us  on  our  consideration  of 
the  case  upon  the  demurrer  to  the  evidence 


which  was  Interposed  by  the  defendant,  the 
prayer  of  the  petition  must  be  denied. 

For  example,  upon  the  chief  question  of 
fact  put  in  issue  by  the  position  of  the  peti- 
tion, that  "Minor  was  not  south,  but  18  feet 
west  of  Ledford,  at  the  time  of  the  accident, 
and  Ledford  was  then  looking  sideways  and 
not  backward  over  his  shoulder,"  the  follow- 
ing extracts  are  quoted  in  the  petition  from 
the  testimony  of  Minor,  a  witness  for  the 
plaintiff: 

"Q.  Tell  the  jury  how  that  occurred  as  you 
saw  it? 

"A.  Well,  I  was  framing  a  flat  car,  that  is 
standard  gauge  car,  and  I  was  down  in  the 
comer  of  this  car  putting  in  a  truss  rod.  I 
had  not  heard  any  train  or  anything  of  the 
kind  until  I  heard  some  one  holler.  When  I 
raised  up^  the  train  was  in  something  like  8 
or  9  feet  of  Ledford,  and  he  was  going  up  meet- 
ing the  train  about  the  middle  of  the  track,  and 
it  struck  him. 

'*Q.  How  close  were  you  to  the  track  and 
to  this  train  when  it  struck  Ledford? 

^A.  I  believe,  ttie  best  I  remember,  it  was 
18  feet.  I  measured  it  once,  and  I  believe  it 
was  18  feet.    •    •    • 

**Q.  Tell  when  you  first  observed,  if  at  all,  the 
engine  slacking  up  or  slowing  up. 

"A.  I  could  not  tell  from  where  I  was  work- 
ing there  at  the  sandhouse  at  the  end  of  the 
car  sitting  on  a  temporary  track  by  the  side 
of  the  main  line.  When  it  struck  Ledford,  it 
was  only  about  8  feet  until  it  knocked  liim  out 
of  my  sight  behind  the  sandhouse.** 

Minor  does  here  state,  In  substance,  that 
he  was  18  feet  f nnn  the  track  and  the  train 
when  it  struck  Ledford ;  and  also  that  when 
the  train  struck  Ledford  ''it  was  only  about 
8  feet  until  it  knocked  him  out  of  my  sight 
behind  the  sandhouse."  And  if  this  testi- 
mony stood  alone,  the  reasonable  inference 
to  be  drawn  therefrom  would  be  that  Minoi 
testified  that  Ledford  was  struck  by  the 
train  at  a  point  on  the  track  west  of  and  at 
right  angles  from  Minor.  But  this  testimony 
does  not  stand  alone.  Minor  was  there  testi- 
fying without  the  map  or  diagram  made  by 
Estep  being  before  him,  and  his  reference 
to  the  distance  of  "8  feet"  that  Ledford  was 
knocked  so  as  to  pass  out  of  his  sight  was  but 
an  estimate  and  an  estimate  not  in  accord 
with  other  testimony  in  the  case  for  the 
plaintifT.  Subsequently,  on  cross-examination 
(page  21,  Record),  there  are  the  following 
questions  and  answers  of  Minor: 

"Q.  Mr.  Minor,  I  wish  you  would  step  up  to 
the  jury  and  show  them  Just  where  you  were 
working,  on  this  littie  map;  please,  sir.  This 
is  supposed  to  be  the  main  track,  and  the  en- 
gine was  backing  down  this  way,  and  this  is 
supposed  to  be  the  spot  where  Mr.  Ledford 
was  struck;  that  is  the  sandhouse,  and  thia  is 
the  blacksmith  shop.  Where  were  you  work' 
ing? 

"A.  I  was  betwixt  the  shop  and  the  sand- 
house  building  a  car. 
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''Q.  Eighteen  feet  from  the  point  where  he 
was  hit? 
•*A,  Tee.'' 

Now,  the  map  referred  to  in  the  testimony 
of  Minor  Just  quoted  was  the  map  or  dia- 
gram made  by  Estep  which  was  in  evidence 
for  the  plaintiff,  and  is  shown  in  the  state- 
ment preceding  the  original  opinion  which 
we  have  handed  down  in  this  case.  On  that 
diagram  itself  the  point  was  marked  at 
which  liCdford  was  when  struck  by  the  train, 
as  testified  to  by  Estep,  by  the  very  fact  of  his 
making  the  diagram  and  marking  such  point 
thereon  and  putting  the  map  in  evid^ice.  On 
the  same  diagram  Itself  was  also  marked  the 
point  at  which  Minor  then  was,  as  testified 
to  by  Estep  by  the  very  fact  of  his  making 
the  diagram  and  marking  such  point  also 
thereon.  These  points,  as  marked  on  the 
map,  furnished  direct  testimony  for  the 
plaintiff  and  an  ocular  demonstration  that 
such  direct  testimony  was  that  Ledford  was 
some  distance  north  of  Minor  at  the  time 
the  train  struck  Ledford,  and  that  the  for- 
mer was  not  then  at  right  angles  to  the 
latter;  and  it  is  apparent  from  the  respec- 
tive positions  of  the  two,  as  shown  on  such 
diagram,  that  Minor  was  south  of  Ledford 
at  the  time  of  the  accident,  and  that  Led- 
ford, to  have  looked,  as  he  walked,  at  Minor, 
must  have  been  looking,  not  merely  sideways 
(at  right  angles),  but  backward.  And  in 
Minor's  statement  last  quoted  we  have  his 
direct  testimony  that  he  (Minor)  was  18  feet 
from  the  point  where  Ledford  was  hit,  given 
while  referring  to  the  aforesaid  map  before 
him  on  which  the  point  where  Ledford  was 
hit  was  marked  as  aforesaid.  Again:  The 
position  of  Minor,  as  marked  on  said  dia- 
gram, does  not  indicate  that  he  was  as  far 
as  18  feet  away  from  a  point  on  the  main 
line  trade  to  the  west  and  at  right  angles 
to  him.  Considering  such  evidence  on  de- 
murrer thereto  by  the  defendant,  we  could 
not  escape  the  conclusion  that  Ledford  was 
18  feet  north  of  Minor  at  the  time  of  the 
accident,  and  was  then  looking  backward 
over  his  shoulder. 

Of  the  other  matters  of  fact  discussed  in 
the  petition,  we  deem  it  suflacient  to  say  that 
on  a  careful  review  of  them  we  find  that 
there  Is  ample  testimony  for  the  plaintiff 
in  the  record  to  sustain  the  conclusions  we 
have  reached  and  expressed  in  the  original 
opinion. 


(126  Va.  807) 

GOTTLIEB  V.  COMMONWEALTH. 

(Supreme  Court  of  Appeals  of  Virgiiua.    Jan. 

22,  ld20.) 

1.  Statutes    ^=»109  -»  Msanikq    of    wobd 
"knowikgly." 

The  word  "knowingly/'  within  statutes  mak- 
ing it  a  crime  to  ''knowingly"  commit  certain 


acts,  usually  means  a  perception  of  Che  facts 
requisite  to  constitute  tht  crime. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Know- 
ingly.] 

2.  Infants  ^=»13  —  Knowledge  that  child 
is  un  deb  18  teabs  of  age  an  essentl&l 
element  of  obocb  of  causing  child  undeb 
such  age  to  coioot  a  misdeiceanob. 

In  prosecution  for  causing  or  encouraging 
a  child  under  the  age  of  18  years  to  commit  a 
misdemeanor,  in  violation  of  Acts  1914.  c.  228, 
and  Code  1019,  {  1923,  the  knowledge  of  ac- 
cused that  the  child  was  under  18  years  of  age 
is  an  essential  element  of  the  crime. 

3.  Gbiminal  law  ^=»13— Goubt  cannot  cbb- 
ate  cbihe  not  qipobtsd  bt  language  of 

STATUTE. 

Where  Legislature  has  defined  the  offense, 
the  courts  cannot  by  construction  create  a 
crime  which  the  language  of  the  act  does  not 
import. 

4.  Oriminal  law  ^=»561(1)— Pboof  of  evebt 
essential  element  beyond  a  seasonable 
doubt  essential. 

The  commonwealth  must  prove  every  es- 
sential element  of  the  crime  charged  to  the  sat- 
isfaction of  the  jury  beyond  a  reasonable  doubt. 

5.  Cbiminal    law    ^==>1159(5)  ->  Appella^te 

COUBT'S    DUTT    UNDEB    THE    firTATXTTOBT    DE- 
MUBBEB  TO  THE  EVIDENCE  BULB  STATED. 

Under  the  statutory  demurrer  to  the  evi- 
dence rule,  the  court  wHl  not  set  aside  verdict 
for  failure  of  commonwealth  to  prove  an  es- 
sential element  of  crime,  if  any  evidence  has 
been  introduced  from  which  jury  could  have 
found  that  proof  of  such  element  existed. 

6.  Cbiminal  law  ^=»757(1)— Instbuction  as 
to  considebation  of  evidence  objection- 
able as  on  weight  of  evidence. 

In  prosecution  for  permitting  girl  under  IS 
years  of  age  to  remain  in  defendant's  boarding 
house  for  and  to  permit  her  to  commit  immoral 
acts,  instruction  that  testimony  of  the  female 
prosecuting  witness  should  be  cautiously  scru- 
tinized, that  jury  should  guard  itself  from  any 
influence  of  sympathy  in  her  behalf,  that  the 
charge  was  easily  made  and  hard  to  prove,  and 
harder  to  be  defended  by  the  accused,  though 
innocent,  and  that  great  caution  should  be  ob- 
served in  weighing  and  considering  the  evi- 
dence, held  objectionable  as  on  weight  of  evi- 
dence, and  as  argumentative,  rhetorical,  and  re- 
dundant. 

7.  Cbiminal  law  ^s>731,  741(1)— ^Jueotions 
of  law  tortl  coubt  and  questions  of  fact 

FOB  JUBT. 

It  is  fundamental  tiiat  the  court  must  re- 
spond to  questions  of  law,  and  the  jury  to 
questions  of  fact,  the  court  deciding  on  the 
admissibility  of  evidence,  that  being  a  question 
of  law,  but  not  as  to  its  weight  after  it  is  ad- 
mitted, that  being  a  question  of  fact 

8.  Cbiminal  law  ^=3fi07(l>-*-ABOUMSNTAiivE, 

BBBTORICAL,   AND  BEDUNOANT  IN8TBUCTIONS 
IMPBOPEB. 

Instructions  that  are  argumentative^  zhe- 
torical,  and  redundant  are  improper. 


^=3For  other  cases  see  same  topic  and  KEY-llUldBRR  In  all  Key-Numbered  Digests  and  Indexes 
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9.  Gbihinai,  jjlw  ^=s>S06(1)  —  Bixuxnts  ot  r  to  oonstnie  the  word  '"knowinglT"  in  the 


KODEL  INBTBTTCnOIT  SEATED. 

The  model  instmction  ie  a  simple,  impar- 
tial, clear,  concise  statement  of  the  law  appli- 
cable to  the  CTidence  in  the  case  on  trial. 

10.  Infants  ^=»20  —  Bvidenck  ab  to  state- 
ments BY  INFANT  IN  PBOSECUTION  FOE  CAUS- 
ING INFANT  TO  COMMIT  MISDEMEANOR  ADMIS- 
SIBLE TO   DISPBOVE  CHABGE   OF  CONSPIBACT. 

In  prosecntion  for  causing  a  child  under  18 
years  of  age  to  commit  a  misdemeanor  in  vio- 
lation of  Code  1919,  S  19^»  ^7  encouraging  her 
to  be  guilty  of  immoral  conduct,  evidence  by 
police  officers  as  to  statements  made  by  pros- 
ecutrix when  taken  from  defendant  would  gen* 
erally  be  inadmissible,  but  where  accused  him- 
self testified  that  the  whole  case  was  a  con- 
spiracy against  him  by  the  police,  and  that  they 
had  invented  the  story  prosecutrix  had  told, 
court  properly  permitted  the  commonwealth  to 
introduce  such  evidence  in  rebuttal  to  dis- 
prove such  conspiracy,  but  should  not  have 
permitted  police  to  have  testified  as  to  the  de- 
tails of  statements. 

Error  to  Corporation  CJonrt  of  Norfolk. 

Leo  N.  Gottlieb  was  convicted  of  causing 
or  encouraging  a  child  under  the  age  of  18 
years  to  commit  a  misdemeanor^  and  he  brings 
error.    Beversed. 

N.  T.  Qreen  and  Tazewell  Taylor,  both  of 
Norfolk,  for  plaintiff  in  error. 

The  Attorney  General,  for  the  Common- 
wealth. 

PRENTIS,  J.  This  is  a  prosecution  under 
the  act  making  It  a  misdemeanor  for  any  per- 
son over  the  age  of  18  years  to  cause  or  en- 
courage any  child  under  the  age  of  18  years 
to  commit  a  misdemeanor.  Acts  1914,  p.  S94; 
Code  1919,  §  1923. 

The  warrant  charges  that  the  defendant 
being  over  18  years  of  age,  "did  unlawfully 
and  knowingly  permit  Tlllle  Oleinick,  a  child 
under  the  age  of  18  years,  to  remain  in  his 
boarding  house  for  and  permitting  and  en- 
couraging the  said  Tlllie  Oleinick  to  be  guilty 
of  vicious  and  immoral  conduct"  The  ac- 
cused was  convicted  first  before  the  police 
Justice,  and  then,  on  an  appeal,  in  the  corpo- 
ration court 

His  first  assignment  of  error  is  that  the 
verdict  is  contrary  to  the  law  and  the  evi- 
dence. The  evidence  is  in  irreconcilable  con- 
flict. It  is  not  necessary  to  summarize  it  fur- 
ther than  to  say  that;  considered  as  upon  a 
demurrer  to  the  evidence,  it  shows  that  the 
defendant  exposed  Tillie  Oleinick,  who  was 
between  17  and  18  years  old,  to  immoral  in- 
fluences in  his  boarding  house,  in  which  he 
resided  with  his  wife  and  four  children,  the 
said  Tillie  Oleinick  being  by  him  employed 
there  as  a  servant.  It  does  not  however, 
show  that  the  accused  knew  that  she  was  im- 
der  18  years  of  age,  and  upon  this  omission 
the  accused  relies.    This  makes  it  necessary 


statute  creating  the  offense  charged  in  the 
warrant 

There  have  been  many  cases  canstruing 
this  word,  and  they  are  collected  in  the  note 
to  Crawford  v.  Joslyn,  8S  Vt  361,  76  Atl.  108, 
Ann.  Cas.  1912A,  428:  It  is  there  shown  that 
the  term  •'knowingly,'*  when  used  in  a  pro- 
hibitory statute,  Is  usuaUy  held  to  import  a 
knowledge  of  the  essential  facts  from  which 
the  law  presumes  a  knowledge  of  the  legal 
consequences  arising  therefrom.  State  v. 
WUUams,  139  Ind.  43,  38  N.  E.  339,  47  Am. 
St  £ep.  255. 

In  24  Cya  at  p.  805,  it  is  said  that,  as  used 
in  statutes  imposing  a  liability,  whether  civil 
or  criminal,  upon  persons  knowing  certain 
facts,  the  word  is  to  be  construed  as  im- 
plying actual  knowledge,  or  constructive  no- 
tice, or  lack  of  information  by  reason  of 
neglect  or  inadvertence. 

In  State  v.  Washed  Sand  &  Gravel  Co.,  186 
MUm.  861,  162  N.  W.  451,  L.  R.  A.  1917D, 
1127,  construing  an  ordinance  imposing  a 
penalty  for  knowingly  selling  commodities  at 
short  weight  it  is  held  that  knowledge  is  an 
essential  element  of  the  offense  so  defined. 

In  O'Donnell  v.  C<«nmonwealth,  108  Va. 
887,  62  S.  E.  378,  It  is  said  with  reference  to 
the  act  making  it  a  crime  ''knowing*'  to  sell 
ardent  spirits  *'to  an  intoxicated  person"  that 
the  words  "knowingly  sell"  refer  to  the  con- 
dition of  the  persim  to  whom  the  liquor  fa 
sold. 

[1  ]  The  word,  then,  in  such  statutes,  usually 
means  a  perception  of  the  facts  requisite  to 
constitute  the  crime.   8  R.  O.  I«.  63. 

[2, 3]  So  in  this  statute  an  essential  element 
of  the  crime  created  by  the  statute  is  the 
knowledge  of  the  accused  that  the  child  Is 
under  18  years  of  age.  Without  sucdi  knowl- 
edge there  is  no  crime  thereunder.  This  con- 
struction may  make  it  difllcult  in  some  cases 
to  secure  the  punishment  of  persons  actually 
guilty;  but  this  obstacle  to  conviction  can- 
not be  removed  or  Ignored  by  the  courts. 
The  L^slature  has  defined  the  offense,  and 
the  courts  cannot  by  construction  create  a 
crim6  which  the  language  of  the  act  does  not 
import 

[4,  6]  In  this  case  there  is  no  word  of  evi- 
dence from  which  it  can  be  inferred  that  the 
accused  knew  the  age  of  Tillie  Oleinick,  and 
one  of  the  Instmctions  granted  on  behalf  of 
the  commonwealth  shows  that  the  cas^  was 
tried  upon  the  assumption  that  such  knowl- 
edge on  his  part  was  immaterial.  As  indicat- 
ed, we  think  that  this  was  error,  and  that 
the  court  should  have  sustained  the  motion  of 
the  accused  to  set  aside  the  verdict  as  con- 
trary to  the  law  and  the  evidence,  because  It 
is  an  axiom  of  the  criminal  law  that  the  com- 
monwealth must  prove  every  essential  ele- 
ment of  the  crime  charged  to  the  satisfaction 
of  the  jury  beyond  a  reasonable  doubt    Un- 
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der  our  statutory  demurrer  to  the  evidence 
rule»  we  would  not  set 'aside  this  verdict  if 
any  evidence  had  been  introduced  from  which 
the  jury  could  have  inferred  that  the  ac- 
cused knew  the  prosecutrix  was  then  under 
18  years  old;  but,  as  stated,  there  was  no 
such  evidence,  and  the  case  appears  to  have 
been  tried  upon  an  erroneous  theory  as  to  the 
essential  elements  of  the  crime  charged. 

The  second  assignment  of  error  is  the  re- 
fusal of  an  instruction  which  the  accused  ask- 
ed for,  which  reads  as  follows: 

'The  court  further  instrncts  the  jury  that 
in  criminal  cases  of  this  character  the  testi- 
mony of  the  female  prosecuting  witness  should 
be  cautiously  scrutinized,  and  the  jury  should 
diligently  guard  itself  from  any  undue  influence 
of  the  sympathy  in  her  behalf  which  such  a 
charge  as  is  here  made  against  the  defendant 
is  apt  to  excite.  Such  a  charge  as  is  here  made 
is  one  easy  to  be  made  and  hard  to  be  proved, 
and  harder  to  be  defended  by  the  party  accus- 
ed, though  ever  so  innocent,  and  for  that  rea- 
son great  caution  should  be  observed  in  weigh- 
ing and  considering  the  evidence  submitted  to 
the  jury,  and  the  jury  should  not  convict  in 
such  a  case  unless  satisfied  from  the  evidence 
of  the  guilt  of  the  defendant  beyond  a  reason- 
able doubt." 

[6,  7]  We  think  that  the  court  pr(^erly  re- 
fused this  instruction,  because  it  invades  the 
province  of  the  jury.  It  is  fundamental  that 
tha  court  must  respond  to  questions  of  law 
and  the  jury  to  questions  of  fact;  the  court 
decides  on  the  admissibility  of  evidence,  that 
being  a  question  of  law,  but  not  as  to  Its 
weight  after  it  is  admitted,  that  being  a 
question  of  fact.  McDowell  v.  Crawford,  11 
Gratt  (52  Va.)  402;  Cornett  v.  Bhudy,  80 
Va.  716;  McOue's  Case,  103  Va.  1002,  49  S. 
B}.  023. 

We  have  in  Virginia  statutes  providing  that 
in  cases  of  seduction  or  abduction  no  convlo- 
tion  shall  be  had  on  the  testimony  of  the  fe- 
male seduced  or  abducted  which  is  unsupport- 
ed by  other  evidence.  Code  1919,  §  4413. 
There  is  no  such  provision  in  the  statute  upon 
which  this  prosecution  is  based,  and  it  would 
have  been  an  invasion  of  the  province  of  the 
jury  for  the  court  to  have  granted  the  in- 
struction complained  of;  hence  It  was  prop- 
erly refused. 

[8]  It  is  also  objectionable  because  argu- 
mentative, rhetorical,  and  redundant  How- 
ever useful  they  may  be  to  counsel  in  argu- 
ment (or  even  at  times  apparently  to  judges) , 
rhetorical  phrases  are  condemned  as  without 


value  In  instructions,  in  Crump's  Case,  98 
Va.  834,  23  S.  BL  760;  and  in  McCue*s  Case, 
103  Va.  1003,  49  S.  E.  623;  and  it  is  said  that 
the  first  rule  for  promoting  the  strength  of  a 
sentence  is  to  divest  it  of  all  redundant  words. 
[9]  The  model  instruction  is  a  simple,  im- 
partial, clear,  concise  statement  of  the  law 
applicable  to  the  evidence  in  the  case  then  on 
trial.  Such  instructions  aid  juries  in  reach- 
ing right  conclusions,  while  many  others 
which  unfortunately  have  received  judicial 
sancticm  are  couched  in  technical  language 
of  doubtful  meaning,  and  with  their  obscur- 
ities, refinements,  distinctions,  contradictions, 
hypotheses,  and  tergiversations  serve  only  to 
confuse,  mystify,  and  mislead  jurors,  while 
they  likewise  furnish  unnecessary  and  un- 
profitable exercise  for  the  judges. 

[10]  The  third  assignment  of  error  is  based 
on  the  admission  of  evidence  from  common- 
wealth's witnesses  as  to  the  particulars  of 
statements  made  by  the  prosecutrix  when  she 
was  taken  from  the  lodging  house  of  the  de- 
fendant by  her  father,  from  whom  she  had  a 
few  days  before  run  away,  as  to  what  oc- 
curred while  she  was  there.  There  can  be 
no  doubt  whatever  that  generally  such  evi- 
dence is  inadmissible,  and  we  do  not  think  it 
necessary  to  cite  authority  in  support  of 
this  proposition.  In  this  case,  however,  the 
aocused  had  himself  testified  to  the  jury  in 
substance  that  the  whole  case  was  a  conspir- 
acy against  him  by  the  police  at  the  police 
station,  and  that  they  had  invented  the  story 
which  the  prosecutrix  had  told.  This  fully 
authorized  the  commonwealth  to  introduce 
evidence  in  rebuttal  tending  to  show  that 
there  had  been  no  such  conspiracy  against 
the  accused.  It  would  certainly  have  justi- 
fied contradictory  testimony  to  the  effect  that 
all  they  knew  of  the  case  was  the  informa- 
tion given  to  them  by  the  prosecutrix.  It  is 
doubtful  whether  the  commonwealth  should 
have  been  permitted  to  introduce  the  evidence 
of  the  policemen  as  to  all  of  the  details  of 
these  statements.  If  this  were  the  only  as- 
signment of  error  in  ine  case,  and  the  other 
requisites  for  conviction  appeared  In  the  rec- 
ord, we  should  doubtless  regard  the  error  as 
harmless.  Upon  another  trial,  however,  the 
court  should  not  allow  such  latitude. 

For  the  reasons  indicated,  we  are  of  opin- 
ion that  the  judgment  should  be  reversed, 
and  a  new  trial  awarded,  to  be  had  in  accord- 
ance with  the  views  here  expressed. 
Reversed. 
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BORDEN  et  al.  t.  RIGBT  et  aL 
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!•  Wills  ^=»567— Will  coNSTBtrsD  to  give 
testator's  son  and  partner  only  one- 
half  OF  the  whole  partnership  property. 

Where  the  partnership  agreement  between 
a  father  and  son,  though  making  the  son  an 
equal  partner,  provided  that  on  the  father's 
death  the  firm  assets  should  be  divided  one-half 
to  the  son  and  one-half  to  his  mother  and  sis* 
ters,  the  father's  will  giving  him  one-half  of  all 
the  property  "in  my  own  name  and  the  name 
or*  the  partnership,  and  the  other  half  to  his 
sisters,  gave  him  only  one-half  of  the  firm 
property,  and  not  one-half  thereof  in  addition 
to  his  share  as  partner. 

2.  Partnership  ^==>76  -»  Deed  to  Partners 
as  such   is  prima  facie  evidence  that 
they  are  equal  partners. 
A  deed  conveying  land  to  a  father  and  son 

as  partners  under  the  name  of  R.  &  Son  was 

prima   facie   evidence    that   they   were    equal 

partners. 

8.  Evidence    ^s»441(8)  —  Parol    xvidencb 

of  partnership  AGREEMENT  ADMISSIBLE, 
THOUGH  DEED  CONVEYS  LAND  TO  THE  PART- 
NERS AS  SUCH. 

Though  land  was  conveyed  to  a  father  and 
son  as  partners,  parol  proof  was  competent  that 
by  the  partnership  agreement  the  son's  equal 
interest  was  subject  to  the  qualification  that 
on  the  father's  death  he  was  to  have  one-half 
of  the  assets  and  his  mother  and  sisters  the 
other  half. 

Burks,  J.,  dissenting. 

Appeal  ftom  Circuit  Court,  Montgomery 
County. 

Suit  between  Belle  R.  Borden  and  others 
and  James  Rlgby,  Jr.,  and  others.  Forom  a 
decree  in  favor  of  Rl^y,  the  adverse  parties 
appeal.    ReYersed  and  remanded. 

Sanders  &  Crockett,  of  Blnefleld,  W.  Va., 
and  Ellett  &  Phlegar,  of  Christlansburg,  for 
appellants. 

Harless  &  Calhoun,  of  GhrlstiansbaiSt  tcsc 
appellees. 

PER  CURIAM.  This  case  Involves  the  con- 
struction  of  the  will  of  James  Rlgby,  Sr., 
which,  so  far  as  material  for  the  purposes  of 
this  discussion.  Is  as  follows: 

''It  is  my  will  that  my  property,  both  real  and 
persona],  in  my  own  name  and  the  name  of 
James  Rlgby  &  Son,  after  the  settlement  of  all 
just  debts  and  claims  be  disposed  of  as  follows: 
One  half  of  all  real  estate  and  personal  property 
in  my  own  name  and  the  name  of  James  BigJty 
&  Son  to  go  to  my  only  son  James  Righy,  Jr», 
of  Camlria,  Va.  The  other  half  of  said  prop- 
erty both  real  and  personal  in  my  own  name 
and  that  of  James  Righy  d  Bon  to  he  divided 
equally  as  provided  by  the  laws  of  the  state  of 
Va.  between  my  three  daughters,  namely,  Emma 
R.  Murdock,  married,  Mary  S.  Rigby,  unmar- 


ried, and  Belle  R.  Borden,  married.  It  is  also 
my  desire  that  my  son  James  Rigby,  Jr.,  and 
my  daughter  Belle  R.  Borden,  be  appointed  as 
executors  and  administrators  ei  my  estate.** 
(Italics  supplied.) 

[1]  James  Rigby,  Jr.,  claims,  and  the  de- 
cree appealed  from  held,  that  under  the  pro- 
visions of  this  will  he  is  entitled  to  three- 
fourths  of  the  property  in  the  name  of  James 
Rigby  &  Son  and  one-half  of  the  residue 
of  the  testator's  estate.  This  claim  is  based 
upon  the  further  claim  that  he  was  an 
equal  partner  with  his  father  in  the  firm  of 
James  Rigby  &  Son.  It  is  manifest,  however, 
tiiat  this  latter  fact  must  be  established 
by  evidence  outside  of  the  will  itself.  Prom 
that  Instrument  alone  it  does  not  necessarily 
follow  that  James  Rigby,  Jr.,  was  a  member 
of  the  firm,  or,  indeed,  that  anybody  except 
James  Rigby,  Sr.,  was  interested  therein. 

Before  looking  to  the  evidence  as  to  the 
organization  and  property  of  the  firm  of 
James  Rigby  &  S<xi,  let  us  consider  the  lan- 
guage of  the  will  itself  and  ascertain  its 
primary  meaning.  This  language  seems 
plainly  to  import  that  the  testator  was  deal- 
ing with  the  entire  real  estate  and  personal 
property  held  in  the  name  of  James  Bigby  & 
Son  as  his  own  estate.  A  reading  of  the 
will  itself,  without  any  light  from  extraneous 
sources,  naturally  and  easily  leads  to  the 
conclusion  that  it  was  his  intention  to  give 
by  that  instrument  one  half  of  his  individual 
property  and  one  half  of  all  the  property 
of  the  firm  to  his  son,  and  the  other  half  to 
his  three  daughters.  The  mere  fact  that  he 
speaks  of  some  of  the  property  as  standing  in 
the  name  of  the  firm  does  not  necessarily  im- 
ply that  he  was  not  the  sole  owner,  for  it  is 
not  unusual  for  a  single  individual  to  con- 
duct under  a  firm  or  trade-name  a  business 
owned  exclusively  by  him.  The  language  he 
has  used  here  is  Just  the  language  which  he 
would  naturally  have  used  If  he  in  fact  had 
been  the  unqualified  owner  of  the  firm  proi>- 
erty  and  intended  to  give  one  half  to  the  son 
and  the  other  half  to  the  daughters.  He  un- 
mistakably directs  a  division  of  all  of  it 
without  using  any  words  to  indicate  that  he 
expected  a  less  Interest  than  the  whole  to  be 
affected  by  the  division.  He  says,  **One 
half  of  all  real  estate  and  personal  property 
in  my  own  name  and  in  the  name  of  James 
Rigby  &  Son"  shall  go  to  the  son,  and  '*the 
other  half  of  said  property"  to  the  three 
daughters.  The  words  "my  property,"  em- 
ployed by  the  testator  at  the  outset,  cannot 
be  construed  to  confiict  with  this  view,  but, 
to  the  contrary,  seem  rather  to  confirm  the 
idea  that  he  was  disposing  of  all  the  property 
in  the  partnership  name  as  if  it  all  belonged 
to  him.  The  court  certainly  cannot  reject 
this  plain  import  of  the  language  of  the  will 
unless,  upon  looking  to  the  situation  of  the 
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testator  with  reference  to  the  property,  a 
different  construction  must  be  adopted.  In 
this  case  it  Is  manifestly  both  necessary  and 
proper  to  resoct  to  extrinsic  evidence,  not  for 
the  purpose  of  contradicting  or  varying  the 
terms  of  the  will,  but  to  show  the  testator's 
relation  to  the  firm  of  James  Rigby  &  Son, 
and  this,  as  we  shall  see,  results  In  the  dis- 
closure of  a  situation  which  throws  much 
light  on  the  testator's  viewi>oint  at  the  time 
he  made  the  wilL 

'The  primary  rale  •  •  •  of  constraction  is 
to  determine  the  iatention  of  the  testator  from 
the  language  whidi  he  has  used.  If  the  mean- 
ing of  his  language  is  plain,  the  will  must  be 
given  effect  aoeordingly.  This  rule  la  familiar 
and  elementary,  and  to  it  all  others  are  subordi- 
nate and  subservient  If  there  be  doubt  as  to 
the  meaning,  then  the  anziliary  or  subordinate 
rule  to  be  first  applied,  and  the  one  of  most 
usefulness  and  importance,  is  for  the  court  to 
place  itself  as  nearly  as  possible  in  the  situa- 
tion of  the  testator  at  the  time  of  the  execution 
of  the  win."  Penick's  Ex'r  v.  Walker,  125  Ya. 
— ^  80  S.  B.  569,  660. 

Taming,  then,  to  the  extrinalo  evidenoe  in 
this  case  we  learn  that  the  firm  was  compos- 
ed of  the  testator  and  his  son,  James  Rigby, 
Jr.,  and  that  the  original  partnership  agree- 
ment did  constitute  the  son  an  equal  partner, 
but  with  the  impo(rtant  qualification  and  con- 
dition that  at  the  death  of  the  father  the  firm 
assets  then  in  hand  should  be  equally  divid- 
ed, the  son  taking  one  half  as  his  share  and 
the  mother  (if  living)  and  the  three  daughters 
the  other  half. 

It  would  aocomplish  no  good  purpose  to  re- 
view in  detail  the  evidenoe  with  reference  to 
the  contract  between  James  Rigby,  Sr.,  and 
his  son.  The  firm  had  been  in  existence  since 
about  the  year  1884,  and  there  was  never  any 
written  contract  between  the  i»arties.  Mrs. 
Bordea,  one  of  the  sisters,  who  had  contribut- 
ed very  materiaUy  to  the  success  of  the  firm, 
testified  in  a  direct  and  positive  way  to  the 
establishment  and  conduct  of  the  partnership 
in  accordance  with  the  understanding  as  we 
have  stated.  She  Ui  corroborated  by  other 
witnesses,  and  the  testimony  of  James  Rigby, 
Jr.,  tQ  the  cont;rary  is  unsatisfactory  and 
fails,  in  our  opinion,  to  sustain  his  conten- 
tion; in  other  words,  upon  a  carefui  con- 
sideration of  all  of  the  evidence,  we  are  of 
opinion  that  the  weight  of  it  shows  that  the 
partnership  contract  was  not  as  he  claims* 
but  as  claimed  by  his  sisters. 

[2,  8]  Much  stress  is  laid  by  the  appellee 
upon  the  fact  that  the  title  to  the  real  estate 
constiLtnting  the  property  of  chief  value  In- 
vQlved  here,  stood  in  the  name  of  James  Rig- 
by, Sr.,  and  James  Rigby,  Jr.,  as  partners  un- 
der the  name  of  James  Rigby  &  Son,  and  that 
the  deed  therefor  showed  upon  its  face  that 
it  was  purchased  with  partnersh^  funds. 
This  circumstance,  however,  is  not  in  con- 


flict with  4he  conclusion  whidi  we  have 
reached.  The  deed,  it  is  true,  affords  prima 
fade  evidence  that  the  father  and  scm  were 
equal  partners,  but  as  we  have  seen,  there 
is  proof  in  the  record  to  the  contrary.  This 
proof  was  by  parol,  but  it  is  competent  to 
establish  the  terms  of  a  partnership  agree- 
ment by  parol,  and  the  evidence  thereof  in  this 
case  does  not  violate  any  rule  of  evidence. 
It  does  not  alter  or  vary  the  terms  of  the 
deed,  but  shows  what  the  contract  was,  and 
that  contract,  whBi  established,  determines 
the  rights  of  the  parties  in  the  property. 

The  decree  appealed  frcMu,  therefore,  will 
be  reversed,  and  the  cause  remanded  to  the 
lower  court  to  be  further  proceeded  with  not 
in  conflict  with  the  views  expressed  In  this 
opinion. 

Reversed. 

BURKS,  Jn  dissenting; 


(iM  va.  eso 


WBOT  ▼.  WEST. 


(Supreme  Court  of   Appeals  of   VlrgiDla. 

Jan.  22,  1920.) 

1.  DrvoacE  ^s»218,  226,  288-'Hn8BAND'B  lia- 

niLITT  FOB  AIJICONT  AND  ATTOBNET'S  TEtB 
HOT  AFFECTED  BT  PBBVIOUS  XJNCHASTITY  OF 
WIFE  WRBBE  ICABBIAOB  CONSUIOCATED  WITH 
KNOWLEDQB  THSBEOF. 

Tbat  wife  at  time  of  marriage  had  bad  illic- 
it relations  with  men  other  than  husband  and 
was  pregnant  with  a  child  of  whidi  husband 
was  not  tbe  father  did  not  excuse  husband  from 
payment  of  temporary  alimony  and  attorney's 
fees  ordered  under  Code  1919,  {  5107,  or  per- 
manent alimony  decreed  under  section  5111, 
where  with  full  knowledge  of  such  facts  he  con- 
BUDunated  the  marriage,  thereby  condoning  her 
previous  lapses  from  virtue. 

2.  CoNSTmrriONAL  iaw  «s»83(3)~IiCFBn30N- 

HENT  OF  HUSBAND  FAILIIVO  TO  PAT  AIJHONT 
NOT  UNCONBTITUTIONAL  AS  HCPBISONHSNT 
FOB  DEBT. 

That  imprisonment  for  debt  has  been  abol- 
ished does  not  preclude  court  of  equity  from 
committing  husband  to  jail  for  failure  to  pay 
alimony,  a  decree  for  alimony  being  essentially 
different  from  an  ordinary  debt  or  judgment 
for  money,  and  the  imprisonment  being  order- 
ed, not  simply  to  enforce  the  payment  of  mon- 
ey, but  to  punish  for  the  willful  disobedience 
of  a  proper  order  of  a  court  of  competent  ju- 
risdiction. 

3.  DivoBCB  «s»2Sl  —  Natube  of  ••aumont" 

STATED. 

"Alimony**  is  an  allowance  in  the  nature  of 
a  partition  of  the  husband's  property  of  whidi 
the  wife  is  entitled  to  a  reasonable  share  for 
her  maintenance. 

[Ed.  Note.—For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  All- 
mony.J 
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4.  DivoBCK  ^s;»269(2)  ^  Husband  to  bx  nc- 

PBISONED     FOB     NONPAYMENT     OT     ALDCONT 
ONLY  WHERE  CONTUMACIOUS. 

CoDunitment  of  iinsband  to  jafl  for  failure 
to  pay  aUmony  should  not  be  ordered  except 
where  it  appears  that  husband  is  contumacious, 
but  where  it  so  appears  there  should  be  no 
hesitancy  in  imposing  such  penalty. 

5.  DiVOBCB  ^S:>260(1)— OONITENEMXNT  IN  JAIL 
FBOPXB  PUNISHMENT  FOB  HUSBAND'S  BEFU8- 
AL  TO  PAY  TEMPOBABY  ALIMONY. 

Where  husband  was  a  strong  man,  83  years 
old,  at  work,  was  the  owner  of  real  estate 
worth  $800  and  a  boat  used  in  connection  with 
his  business  as  an  oysterman,  his  refusal  to 
pay  $30  temporary  alimony  was  contumacious 
defiance  of  the  ordier  of  the  court,  and  court 
properly  ordered  his  confinement  in  jail  as 
punishment  therefor. 

Appeal    from    Circuit    Oonrt,    Oloncester 

County. 

Suit  by  Mary  Sue  West  against  James 
West.  Decree  for  plidntlffi,  and  defendant 
appeals.    Afi9rmed. 

F.  B.  Bichardson,  of  Richmond,  and  Jno. 
R.  Saunders,  of  Saluda,  for  appellant 

C«  S.  Smith*  Jr.,  of  Gloucester,  for  appel- 
lee. 

PRENTIS,  J.  The  facts  disdosed  by  this 
record  are  that  James  West  married  Mary 
fine  West  after  having  been  arrested  and 
charged  with  seducing  her  under  promise  of 
marriage.  She  was  at  that  time  with  child» 
and  she  alleged  that  he  was  its  father.  He 
admitted  having  previous  illicit  relations 
with  her,  and  he  also  knew  that  she  had 
previously  had  improper  relations  with  oth- 
er men.  He  claimed  that  until  J;Ust  after 
the  marriage  ceremony  he  bad  been  told 
that  the  child  would  be  bom  In  November, 
and  that  he  married  her  because  he  thought 
it  probable  that  the  chUd  was  his  because 
of  the  time  of  their  first  sexual  Intercourse 
in  February.  Immediately  after  the  ceremony, 
but  before  the  marriage  was  consummated, 
however,  he  was  told  by  his  wife  that  the 
child  would  be  bom  In  July.  He  claims  that 
on  learning  of  this  fact  he  concluded  that 
he  was  not  the  father  of  the  child.  Upon 
this  conclusion  his  whole  defence  and  as- 
signments of  error  rest.  Notwithstanding 
his  knowledge,  however,  of  the  previous  un- 
chaste character  of  his  wife,  he  apparently 
condoned  all  of  her  previous  offenses  and  co- 
habited with  her  on  the  night  of  the  mar- 
riage. On  the  next  morning  he  abandoned 
and  deserted  her,  although  he  contributed 
small  amounts  from  time  to  time  thereaft- 
er  for  the  support  of  his  wife  and  the  child. 
She  instituted  this  suit  alleging  such  deser- 
tion, and  the  court  made  her  attorney  an  al- 
lowance of  $25  on  account  of  his  fee  and  $10 


cause  matured,  the  court  made  her  an  addi- 
tional allowance  of  $15  per  month,  pending 
the  litigation.  Six  months  later  a  rule  was 
entered  against  the  appellant,  alleging  that 
he  was  two  months  in  arrears  in  the  pay- 
ment of  this  temporary  alimony.  The  an- 
swer to  the  rule  states  no  reason  for  his  de- 
fault, except  that  he  confidently  believes 
that  the  child  is  not  his  and  that  his  wife's 
moral  character  is  bad,  though  no  miscon- 
duct subsequent  to  the  marriage  is  alleged. 
At  the  hearing,  the  court  entered  a  final  de- 
cree in  favor  of  the  wife,  divorcing  her  from 
the  bond  of  matrimony,  fixing  a  total  fee  of 
$50  for  her  attorney,  to  be  credited  by  the 
amount  previously  paid,  and  alimony  at  the 
rate  of  $25  per.  month  until  the  further  or- 
der of  the  court.  It  further  ordered,  as  to 
the  arrears  of  temporary  alimony,  that,  un- 
less paid  within  15  days,  the  appellant 
should  be  Imprisoned  in  the  county  Jail  for 
10  days,  and  from  this  decree  •  this  appeal 
was  allowed. 

[1]  The  controverted  facts  all  relate  to  the 
claim  of  the  appellant  that  it  was  impossible 
for  him  to  have  been  the  father  of  the  child 
because  of  the  date  of  his  first  carnal  con- 
nection with  her.  In  our  view  of  the  case 
this  is  immaterial,  because  the  appellant, 
with  f uU  knowledgje  of  all  of  the  facts  upon 
which  he  now  relies,  consummated  liis  mar- 
riage with  the  appellee  and  thereby  con- 
doned all  of  her  previous  lapses  from  virtue. 
As  the  result  of  that  marriage  and  condona- 
tion, he  incurred  responsibilities  from  which 
he  cannot  and  should  not  escape.  Among 
those  responsibilities  are  his  duty,  under 
Code  1919,  {  5107,  to  pay  the  sums  neces- 
sary for  the  maintenance  of  the  woman  and 
to  enable  he*  to  carry  on  the  suit,  and,  un- 
der section  5111,  to  pay  such  proper  perma- 
nent alimony  upon  the  dissolution  of  the 
marriage  as  the  court  may  decree. 

[2, 3]  It  has  sometimes  been  claimed  that, 
because  imprisonment  for  debt  has  been  abol- 
ished, therefore  a  court  of  equity  cannot  com- 
mit to  jail  for  failure  to  pay  alimony.  The 
true  doctrine,  however,  is  that  a  decree  for  ali- 
mony is  essentially  dliSEerent  from  an  ordi- 
nary debt -or  Judgment  for  money.  It  is  an 
allowance  in  the  nature  of  a  partition  of  the 
husband's  property,  of  which  the  wife  is  en- 
titled to  a  reasonable  share  for  her  mainte- 
nance. It  is  an  order  compelling  a  husband 
to  support  his  wife,  and  this  is  a  public  as 
well  as  a  marital  duty — ^a  moral  as  well  as 
a  legal  obligation^  The  liability  is  not  based 
upon  a  contract  to  pay  money,  but  upon  the 
refusal  to  perform  a  duty.  The  imprison- 
ment is  not  ordered  simply  to  enforce  th^ 
payment  of  the  mon^,  but  to  punish  for  the 
willful  disobedience  of  a  proper  order  of  a 
court  of  competent  Jurisdiction.     Messervy 


for  her  support.     At  a  later  date,  after  the]  v.  Messervy,  85  S.  C.  189,  67  S.  B.  130,  30 
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L.  R.  A.  (N.  S.)  1001,  137  Am«  St  Rep.  873; 
Smith  V.  Smith,  81  W.  Va.  761,  06  S.  B.  199 ; 
Staples  V.  Staples,  87  Wis.  592,  58  N.  W. 
1036,  24  L.  R.  A.  433,  note;  1  R.  C.  L.  p. 
960;  In  re  Popejoy,  26  Colo.  32,  55  Pac. 
1083,  77  Am.  St.  Rep.  222;  Bronk  t.  State, 
43  Fla.  461,  31  South.  248,  99  Am.  St  Rep. 
119;  Barclay  v.  Barclay,  184  111.  375,  56  N. 
E.  636,  51  U  R.  A.  351;  State  v.  Cook,  66 
Ohio  St.  566,  64  N.  E.  567,  58  L.  R.  A.  625 ; 
In  re  Gave,  26  Wash.  213,  66  Pac.  425,  90 
Am.  St  Rep.  736. 

[4]  While  the  remedy.  Imprisonment,  is 
severe  and  harsh,  and  therefore  should  not 
be  enforced  except  where  it  appears  that 
the  defendant  is  contumacious,  still  where 
this  does  appear  'there  should  be  no  hesita- 
tion in  imposing  the  penalty. 

[6]  In  this  case  the  evidence  shows  that 
the  appellant  is  a  strong  man,  33  years  old, 
at  work,  the  owner  of  real  estate  worth  $800, 
and  of  a  boat  which  he  uses  in  connection 
with  his  business  as  an  oysterman,  while  the 
amount  which  he  refused  to  pay  was  $30, 
two  months'  temporary  alimony.  It  is  ap- 
parent that  he  has  contumaciously  defied 
the  order  of  the  court  without  legal  justifi- 
cation or  excuse. 

As  to  the  right  of  the  wife  to  a  divorce 
upon  the  ground  of  willful  desertion  and 
abandonment,  there  can  be  no  doubt  what- 
ever; and,  as  to  the  temporary  and  final  al- 
lowances for  suit  money  and  alimony,  the 
trial  court's  discretion  has  been  rightly  ex- 
ercised. 

Afllrmed. 


(126  Va.  6So) 

VIRGINIA   RT.   &   POWER   CO.  v.  N.   H. 
SLACK  GROCERY  CO.,  Inc. 

(Supreme  Court  of  Appeals  of  Virginia.    Jan. 

22,  1920.) 

1.  Tbial  ^=9343  —  Verdict  determines  all 
di8px7ted  questions  of  fact. 

Verdict  for  plaintiff  determines  in  his  favor 
all  disputed  questions  of  fact. 

2.  Street  railroads  ^s>114(14)— Findinq  or 

OARS    ON    PART    OF   MOTORTRUCK    DRIVER   AT 
CROSSING    WARRANTED    B7  EVIDENCE. 

In  an  action  for  injuries  to  plaintiff's  mo- 
tortruck in  collision  with  a  street  car,  evidence 
held  sufficient  to  sustain  verdict  for  plaintiff 
on  the  theory  that  the  truck  driver  was  not  at 
fault,  and  that  the  street  car  approached  the 
crossing  recklessly  without  sounding  gong,  with- 
out proper  lookout  ahead,  and  at  a  greater  speed 
than  dty  ordinance  or  common  prudence  i>er^ 
mitted. 

3.  Street  rahaoads  ^s»117(29)  —  Motor- 
truck DRIVER  not  NEOUOENT  AS  HATTER  09 

LAW  THROUGH   FAILURE  TO  LOOK. 

Where  driver  of  motortruck,  on  getting  to 
the  comer  of  an  intersecting  street  with  a  street 
car  on  it,  looked  both  ways  for  an  approaching 


car  and  saw  nothing,  but  Just  as  he  got  his 
front  wheels  across  the  track  he  saw  the  street 
car  within  two  or  three  feet,  such  driver  cannot 
be  held  guilty  of  negligence,  as  a  matter  of  law, 
as  having  had  a  clear  view  up  and  down  the 
street. 

4.  Street  railroads  ^=»99(7)— Vehicles  icat 
cross  tracks  before  approaching  cars. 

Vehicles  may  cross  street  car  trades  in  full 
view  of  approaching  cars,  if  consistent  with  or^ 
dinary  prudence. 

5.  Street  railroads  ^=>99(16)  —  Effect  of 
right  of  wat  ordinance  on  street  cab 
and  motortruck. 

A  city  ordinance  that  whoi  two  vehides,  as 
a  motortruck  and  a  street  car,  are  approaching 
each  Other  at  an  angle,  the  right-hand  vehide 
has  the  right  of  way,  has  application  to  cases 
only  in  which  it  is  reasonably  apparent  that  one 
of  the  two  must  yield  to  the  other  to  avoid  col- 
lision ;  such  ordinances  must  be  given  a  reason- 
able construction,  and  men  with  vehides  going 
from  the  left  must  wait  for  vehides  from  the 
right  where  ordinary  care  and  prudence  require 
such  stop. 

6.  Street  railroads  «S999(16)— Warning  bt 

TRUCK. DRIVER  APPROACHING  CROSSING   SUF- 
FICIENT. 

In  the  absence  of  ordinance  prescribing  any 
particular  rule,  a  motortruck  driver  approacb* 
ing  an  intersecting  street  wherein  ran  track  of 
the  street  railroad  with  whose  car  be  collided 
gave  due  warning  of  his  approach  to  the  cross- 
ing in  blowing  his  horn  before  he  got  to  the 
comer. 

7.  Street  railroads  ^=:»118(15)  -^  Instruc- 
tion NOT  OFFERED  ON  THEORY  OF  LAST  CLEAR 

CHANCE. 

In  an  action  for  injuries  to  plaintiff's  mo- 
tortruck in  collision  with  defendant  street  rail- 
road's car  at  a  crossing,  instruction  for  plaintiff 
that  the  operator  of  a  street  car  has  no  right 
to  assume  that  no  person  will  attempt  to  cross 
the  track  in  view  of  a  car,  etc,  held  not  of- 
fered on  the  theory  of  last  dear  chance. 

8.  Trial  ^=»267(3)  —  Modification  of  in- 
struction BT  eliminating  LANGUAGE  EX- 
PLAINING DOCTRINE  OF  COMPARATIVE  NEGLI- 
GENCE NOT  ERROR. 

In  an  action  for  injuries  to  plaintiff's  mo- 
tortruck in  collision  at  a  crossing  with  a  street 
car,  where  defendant's  requested  instruction-  in- 
formed the  jury  they  could  not  find  for  plaintiff 
if  guilty  of  any  negligence  at  all  which  con- 
tributed to  the  collision,  modification  of  such 
instruction  as  originally  requested  by  strikinr 
out  the  words  ''and  that  his  negligence  [refer- 
ring to  the  negligence  of  the  motorman]  was 
greater  than  the  negligence  of  the  driver,"  thus 
eliminating  the  doctrine  of  comparative  negli- 
gence, which  is  not  a  part  of  the  law  of  the 
state,  held  not  erroneous,  though  the  language 
miglit  have  been  allowed  to  stand. 

9.  Trial  ^=»263(8)— Inbtruotion  in  action 
for  injuries  to  truck  in  collision  with 
street  car  properly  refused  as  ignoring 
point  for  adverse  party. 

In  an  action  for  injuries  to  plaintiff's  motor- 
truck in  collision  with  a  street  car,  refusal  of 
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the  railroad's  requested  instrnctioii  that  if  the 
jury  believed  the  truck  was  driTen  on  the  track 
in  front  of  a  moying  car  less  than  ten  feet 
away  from  the  point  of  coUidon  verdict  must 
be  for  the  railroad  was  proper,  as  the  charge 
ignored  the  fact  it  might  have  been  Impossible 
for  the  truck  driver  to  stop  after  Uie  car  was 
within  ten  feet  of  the  point  <^  collision,  a  sitn- 
ation  possibly  brought  about  by  the  excessive 
speed  of  the  car. 

Brror  to  Hustings  Coart  of  Portsmouth. 

Action  by  N.  H.  Slack  Grocery  Company, 
Inc.,  against  the  Virginia  Railway  &  Power 
Company.  To  reyiew  judgment  for  plaintiff, 
defendant  brings  error.    Affirmed. 

The  conrt  instructed  the  jury  as  follows: 
On  behalf  of  the  plaintiff: 

A  "The  jury  is  instructed  that  the  operator 
of  a  street  car  has  no  right  to  assume  tliat  no 
person  will  attempt  to  cross  the  track  in  view 
of  a  car,  and  he  must  use  ordinary  care  to 
attempt  to  check  its  speed  as  soon  as  he  sees,  or 
ought  to  have  seen,  that  a  person  is  about  to 
cross  in  dangerous  proximity  to  his  car,  and  if 
they  believe  from  the  evidence  in  this  case  that 
the  motorman  of  the  defendant's  car  did  not  use 
ordinary  care  in  attempting  to  check  his  car 
at  a  time  when  he  saw  the  plaintiff's  truck,  or 
ought,  in  the  exercise  of  ordinary  care,  to  have 
seen  said  truck  about  to  cross  the  track  in  dan- 
gerous proximity  to  his  car,  and  by  such  fail- 
ure to  exercise  such  ordinary  care  in  attempt- 
ing to  check  the  car  the  plaintiff's  truck  was 
damaged,  the  jury  will  find  for  the  plaintiff." 

B.  **The  jury  is  instructed  that  the  ordinance 
of  the  dty  of  Portsmouth  hitroduced  in  evi- 
dence is  a  regulation  intended  for  the  protec- 
tion of  travelers,  and  any  violation  of  it,  if 
proved,  is  competent  evidence  of  negligence  hi 
this  case,  thereby,  along  with  all  the  other  evi- 
dence in  the  case,  in  determining  whether  the 
defendant  was  ?uilty  of  negligence,  as  charged 
in  the  motion,  %hich  caused  the  plaintiiFs  mo- 
tortruck to  be  damaged  as  therein  alleged." 

On  behalf  of  the  defendant: 

1.  ''The  court  instructs  the  jury  that  the  basis 
of  this  action  is  negligence,  which  negligence 
cannot  be  inferred  from  the  mere  fact  that  the 
street  car  collided  with  the  automobile  truck  of 
the  plaintiff.  Before  the  plaintiff  can  recover  in 
this  case,  it  must  prove  by  the  preponderance 
of  the  evidence,  not  only  that  the  defendant  was 
negligent,  but  that  it  was  negligent  as  charged 
in  the  declaration,  and  that  the  negligence 
charged  was  the  sole  proximate  cause  of  the 
damages  complained  ol  If,  after  hearing  all 
the  evidence,  you  believe  it  is  just  as  probable 
that  the  defendant  was  not  negligent  as  that 
it  was,  then  you  must  find  for  the  defendant" 

2.  ''The  court  instructs  the  jury  that  while, 
generally  speaking,  the  rights  of  street  cars  and 
other  vehides  at  street  crossings  are  equal,  yet 
this  rule  is  subject  to  the  qualification  that  the 
ordinance  of  the  dty  of  Portsmouth  provides 
that  when  two  vehicles  are  approaching  each 
other  at  an  angle  the  one  to  the  right  of  the 
other  shall  have  the  right  of  way,  and  if  you 
believe  from  the  evidence  that  the  street  car  and 


truck  approached  the  intersection  under  such 
circumstances  as  to  indicate  that  one  would  have 
to  give  wajr,  then  under  this  ordinance  the  street 
car  had  the  right  of  way  over  the  truck,  and 
it  was  the  duty  of  the  driver  of  the  trudc  to 
give  such  street  car  the  right  of  way,  and  if  you 
believe  from  the  evidence  that  the  driver  failed 
in  this,  and  that  his  failure  either  caused  or  con- 
tributed to  the  acddent,  then  you  must  find 
for  the  defendant." 

3.  "The  court  instructs  the  jury  that  it  was 
the  duty  of  the  driver  of  the  automobile  truck 
when  approadiing  and  crossing  County  street 
to  exercise  ordinary  care  to  have  the  truck  un- 
der reasonable  contrd,  so  that  he  could  stop 
it  readily  upon  the  appearance  of  danger,  and 
it  was  his  duty  to  exerdse  ordinary  care  to 
give  warning  of  the  approadi  of  his  truck,  and 
it  was  his  duty  to  exercise  ordinary  care  to 
look  and  listen  for  approaching  street  cars.  If 
you  believe  from  the  evidence  that  the  driver 
failed  to  exerdse  such  care  in  the  above  par* 
ticulars,  or  any  one  of  them,  and  that  his  fail- 
ure either  caused  or  contributed  to  the  coUision, 
then  you  must  find  for  the  defendant,  even 
though  you  believe  that  the  motorman  was  also 
negligent." 

4.  "The  court  instructs  the  jury  that  if  you 
believe  from  the  evidence  that  the  automobile 
truck  was  being  driven  at  a  faster  rate  than  six 
miles  an  hour  at  the  crossing,  and  that  the 
rate  of  speed  dther  caused  or  contributed  to 
the  collision,  then  you  must  find  for  the  defend- 
ant" 

The  plaintiff  tendered  and  asked  the  court 
to  grant  to  the  jury  the  following  instrnc- 
tions: 

A.  "The  jury  Is  instructed  that  the  operator 
of  a  street  car  has  no  right  to  assume  that  no 
person  will  attempt  to  cross  tiie  track  in  view 
of  a  car,  and  he  must  use  ordinary  care  to  at- 
tempt to  check  its  speed  as  soon  as  he  sees,  or 
ought  to  have  seen,  that  a  person  is  about  to 
cross  in  dangerous  proxinuty  to  his  car,  and  if 
they  believe  txom  the  evidence  in  this  case  that 
the  motorman  of  the  defendant's  car  did  not  use 
ordinary  care  in  attempting  to  check  his  car 
at  a  time  when  he  saw  the  plaintiff's  truck,  or 
ought,  in  the  exercise  of  ordinary  care,  to  have 
seen  said  truck  about  to  cross  the  track  in  dan- 
gerous proximity  to  his  car,  and  by  such  failure 
to  exercise  such  ordinary  care  in  attempting  to 
check  the  car  the  plaintiff's  truck  was  damaged, 
the  jury  will  find  for  the  plaintiff." 

B.  "The  jury  is  instructed  that  the  ordi- 
nance of  the  dty  of  Portsmouth  introduced  in 
evidoice  is  a  regulation  intended  for  the  pro- 
tection of  travelers,  and  any  violation  of  it,  if 
proved,  is  competent  evidence  of  negligence  in 
this  case,  thereby,  along  with  all  the  other  evi^ 
dence  in  the  case  in  determining  whether  the 
defendant  was  guilty  of  negligence,  as  charged 
in  the  motion,  which  caused  the  plaintiff's  mo- 
tor truck  to  be  damaged  as  therein  alleged." 

Such  instructions  were  granted* 

8.  "The  court  instructs  the  jury  that  It  was 
the  duty  of  the  driver  of  the  automobile  truck 
when  approadiing  and  crossing  County  street 
to  exerdse  ordinary  care  to  have  the  truck 
under  reasonable  control*  so  that  he  could  stop 
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It  readily  npon  the  appearance  of  danger,  and 
it  was  his  duty  to  exercise  ordinary  care  to 
give  warning  of  the  approach  of  his  tmck,  and 
it  was  his  duty  to  exercise  ordinary  care  to  look 
and  listen  for  approaching  street  cars.  If  you 
believe  from  the  evidence  that  the  driver  failed 
to  exercise  such  care  in  the  above  particulars, 
or^ny  one  of  them,  and  that  his  failure  either 
caused  or  contributed  to  the  collision,  then  you 
must  find  for  the  defendant,  even  though  yon 
believe  that  the  motorman  was  also  negligent, 
and  that  his  negligence  was  greater  than  the 
negligence  of  the  driver/' 

To  the  granting  of  the  said  instmction  the 
plaintiff  objected,  and  the  court  sustained 
the  objection  of  the  plaintiff  and  changed  and 
modified  the  said  instruction  by  striking  out 
the  following  words  "and  that  his  negligence 
was  greater  than  the  negligence  of  the  driv- 
er," and  as  modified  and  changed  granted  the 
same;  whereupon  the  defendant  tendered 
and  requested  the  court  to  grant  the  follaw- 
ing  instruction: 

5.  ''The  court  instructs  the  Jury  that  if  you 
believe  from  the  evidence  that  the  automobile 
was  driven  on  the- track  in  front  of  a  moving 
car  when  the  car  was  less  than  ten  feet  away 
from  the  point  of  collision,  then  you  must  find 
for  the  defendant" 

To  the  granting  of  said  instruction  the 
plaintiff,  by  counsel,  objected,  and  the  court 
sustained  the  objection  of  the  plaintiff  and 
refused  to  grant  the  said  Instruction. 

EL  R.  Williams,  of  Richmond,  and  R,  E. 
Miller,  of  Norfolk,  for  plaintiff  in  error. 

W.  H.  Starkey,  of  Norfolk,  fior  defendant 
In  error. 

EELIiT,  P.  A  motortruck  owned. by  the  N. 
H.  Slack  Grocery  Company  was  damaged  in 
a  collision  with  a  street  car  owned  by  the 
Virginia  Railway  &  Power  Company.  The 
grocery  company,  in  an  action  against  the 
railway  company  for  the  damage  thus  sus^ 
tained,  recovered  the  Judgment  here  under 
review. 

The  accident  occurred  at  the  intersection 
of  County  and  Washington  streets.  In  the 
dty  of  Portsmouth.  These  streets  intersect 
each  other  approximately  at  Tight  angles. 
The  street  car  was  going  west  on  County 
street  and  the  truck  was  going  nor^  on 
Washington  street  Under  the  provisions  of 
the  city  ordinances,  neither  street  cars  nor 
motortrucks  may  pa^cs  over  street  crossings 
faster  than  6  miles  an  hour ;  street  cars  must 
sound  a  gong  50  feet  before  reaching  a  cros»- 
ing ;  and  when  a  street  car  and  a  truck  are 
approacliing  each  other  at  aa  angle  the  one 
to  the  right  has  the  right  of  way. 

The  negligence,  relied  on  is  (1) .  e:soe88lve 
speed  of  the  street  car,  (2)  the  failure  of  the 
motorman  to  keep  a  proper  lookout  ahead, 
and  (3)  violation  of  the  ordinance  requiring 
the  car  to  sound  a  gong. 

The  defendant  contends  that  it  was  not 


negligent  In  any  of  the  foregoing  particulars, 
and  that,  even  if  it  was,  the  drivw  of  the 
plaintHTs  truck  was  guilty  of  contributory 
negligence  barring  the  recovery. 

[1]  The  verdict  of  the  Jury  determined 
in  favor  of  the  plaintiff  all  disputed  qaestioos 
of  fact 

[2]  The  buildings  on  County  street  ob- 
structed the  truck  driver's  view  on  that  street 
until  he  was  within  about  27%  feet  of  the 
track.  At  that  point,  according  to  his  testi- 
mony, he  looked  both  ways  and  saw  no  car. 
How  far  he  tried  to  look  in  each  direction 
does  not  appear,  but  tliere  was  no  obligation 
on  him  to  look  as  t&v  as  he  could  see.  It 
was  sufficient  if  he  did  what  reasonably  pru- 
dent men  are  presumed  to  do  at  street  cross- 
ings, and  looked  far  enough  to  see  that  the 
way  .appeared  dear  for  him  to  proceed. 
Prom  the  testimony  of  the  witness  H.  E. 
White,  the  Jury  would  have  been  warranted 
in  finding  that  when  the  truck  was  about  20 
feet  from  the  track  the  street  car  was  still 
75  feet  away,  and  that  therefore,  when  the 
truck  driver  was  27%  feet  from  the  track, 
where  he  could  get  the  first  clear  view  down 
the  street,  the  trolley  car  was  still  further 
away.  The  driver  says  he  was  going  at  the 
rate  of  4  or  5  miles  an  hour,  that  his  tru<^ 
was  heavy  and  heavily  loaded,  and  that  he 
could  not  under  these  conditions  stop  within 
less  than  20  feet  The  truck  was  about  half- 
way across  the  track  when  the  collision  oc- 
curred and  was  struck  "amidships."  As  a  re- 
sult of  the  impact  the  two  vehicles  formed 
a  sort  of  wedge;  the  ftont  end  of  the  street 
car  leaving  the  track  and  the  car  itself  com- 
ing to  a  standstill  at  an  angle  of  about  45 
degrees  thereftom.  According  to  the  testi- 
mony of  the  truck  driver  and  of  the  witness 
White,  the  car  sounded  no  gong.  This  wit- 
ness was  in  sight  and  sound  of  the  car  from 
the  time  it  was  75  feet  from  the  crossing  un- 
til the  collision  occurred.  Several  witnesses 
further  stated  that  the  motorman  was  not 
looking  ahead,  but  had  his  head  turned  to 
one  side  and  was  engaged  in  conversation 
with  another  man  standing  by  his  side.  As 
one  of  the  witnesses  expressed  it*  "he  (motor- 
man)  didn't  know  whether  he  was  passing,  or 
where  he  was,  or  what  he  was  doing." 

There  was  evidence  to  the  contrary,  but 
the  Jury  could  have  believed,  and  manifestly 
did  believe,  that  the  situation  liere  described 
was  in  accord  with  the  true  facts  of  the  case, 
and  we  are  bound  by  their  verdict  If  this 
was  the  true  situation,  the  trudc  driver  was 
not  at  ftuilt,  and  it  was  at  least  a  reasonable 
inference  that  the  sti«et  car  approached  the 
crossing  recklessly,  without  sounding  the 
gong,  without  a  proper  lookout  ahead,  and 
came  upon  the  crossing  at  a  greater  rate  of 
speed  than  the  ordinance  or  common  pru- 
dence demanded. 

[3,.  4]  The  driver  of  the  truck  testified  that 
when  he  first  saw  the  car  it  was  only  2  or 
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3  feet  from  bim,  and  It  l9  argued  that  he 
thus  admits  his  own  negligence,  because  he 
had  a  dear  view  all  the  way  down  the  street. 
He  made  this  further  statement,  however: 

''When  I  got  to  the  comer  I  looked  both  ways. 
I  didn't  see  nothing.  Just  as  I  got  the  front 
wheels  across  the  track,  I  looked  around  again 
and  the  street  car  was  up  on  me  and  he  was  2 
or  3  feet  from  me." 

Under  these  drcumstanoes  we  cannot  say 
that  the  truck  driver  was  guilty  of  negligence 
as  a  matter  of  law.  From  the  plaintiff's 
standpoint,  the  evldenoe  tended  to  show  that 
until  after  the  driver  had  reached  the  point 
beyond  which  it  would  have  been  impossible 
for  him  to  avoid  the  accident  by  stopping 
the  truck  he  was  acting  prudently,  and  that 
an  ordinarily  prudent  person  would  have 
be^n  warranted  in  attempting  to  make  the 
crossing.  Pedestrians  and  vehicles  may  cross 
street  car  tracks  in  full  view  of  approaching 
cars  if  it  is  consistent  with  ordinary  prudence 
to  do  so.  Bass  v.  Norfolk  Railway  &  Light 
Ck).,  100  Va.  1,  40  S.  B.  100;  Richmond  Trac- 
tion Co.  V.  Clarke,  101  Va.  386,  43  S.  B.  618; 
Virginia  Railway  &  Power  Co.  v.  Meyer,  117 
Va.  413,  84  S.  B.  742.  The  instant  case  is 
controlled  by  the  doctrine  of  these  and  like 
decisions  of  this  court,  and  not  by  the  doc- 
trine of  Portsmouth  Street  RaUway  Ca  v. 
Peed,  102  Va.  662,  47  S,  BL  850;  Virginia 
Railway  &  Power  Co.  v.  Boltz,  122  Va.  649, 
95  S.  B.  467,  and  other  cases  of  this  type 
relied  upon  by  counsel  for  the  plaintiff  in 
error. 

[6]  The  result  is  not  affected  by  the  fact 
that  under  the  dty  ordinance  when  two  ve- 
hicles are  approaching  each  other  at  an  angle 
the  right-hand  vehicle  has  the  right  of  way- 
Such  an  ordinance  can  only  be  applied  to  cas- 
es in  whldi  it  is  reasonably  apparent  that 
one  of  the  two  vehicles  must  yield  to  the 
other,  to  avoid  a  collision.  Ordinances  of 
this  character  must  be  given  a  reasonable 
construction,  and  merely  mean  that  vehicles 
coming  from  the  left  must  stop  and  wait  for 
vehicles  from  the  right,  in  cases  where  under 
all  the  drcumstanoes  ordinary  care  and  pru- 
dence would  require  such  a  stop.  Virginia 
Ry.  &  P.  Co.  V.  Hin,  120  Va.  397,  405,  91 
S.  K.  194.  There  was  evidence  in  the  case 
tending  to  show  that  until  It  was  too  late 
for  the  driver  of  the  truck  to  stop  there  was 
no  reason  for  him  to  suppose  that  he  would 
be  in  the  way  of  the  street  car. 

[8]  It  is  contended  that  the  truck  driver 
was  negligent  in  falling  to  give  warning  of 
his  approach  to  the  crossing.  He  said:  ••Be- 
fore 1  got  to  the  comer  I  blowed  my  horn." 
The  context  in  which  this  statement  appters, 
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indicates  that  he  sounded  this  warning  as 
an  ordinarily  prudent  driver  would  do  in 
CQming  to  a  crossing.  No  ordinance  pre- 
scribes any  particular  rule.  The  Jury  ac- 
cepted his  statement  and  we  must  abide  that 
result. 

These  observations  are  sufficient  to  dispose 
of  the  first  assignment  of  error,  which  rests 
upon  the  amotion  of  the  trial  court  in  refusing 
to  set  aside  the  verdict  as  contrary  to  the 
evidence.  The  remaining  assignments  relate 
to  the  instructions  given  and  refused,  all  of 
which  will  appear  in  full  with  the  offidai 
report  of  the  case. 

[7]  We  do  not  understand  that  plaintiff's 
instruction  *'A"  was  offered  upon  the  theory 
of  last  dear  chance,  and  the  criticism  of  It 
upon  this  ground  is  without  merit. 

[I]  The  language  which  the  court  struck 
out  of  instruction  No.  3,  as  originally  request^ 
ed  by  the  defendant,  might  very  properly 
have  been  allowed  to  stand.  It  was,  of 
course,  intended  to  exi>lain  to  the  jury  that 
the  doctrine  of  comparative  negligence  is  not 
a  part  of  the  law  <^  this  stata  The  instruc- 
tion as  given,  however,  told  the  jury  the  same 
thing  in  general  terms  by  informing  them 
that  they  could  not  find  for  the  plaintiff  if  it 
was  guilty  of  any  negligence  at  all  which 
contributed  to  the  collision,  and  there  was 
nothing  in  this  or  other  instructions  whidi 
could  have  led  the  jury  to  suppose  that  they 
were  to  be  influenced  by  any  question  of  the 
comparative  negligence  of  the  plaintiff  and 
defendant 

[9]  The  defendant's  instruction  Na  5  ig- 
nored the  fact  that  it  may  have  been  Impos- 
sible for  the  trucb  driver  to  stop  after  the 
stveet  car  was  within  10  feet  of  the  point  of 
collision,  and  that  this  situation  may  have 
been  brought  about  by  the  excessive  speed  of 
^e  car  rather  than  by  any  fault  of  the  driver 
of  the  truck.  If  the  crossing  appeared  to  be 
clear  and  reasonably  safe,  the  tru(^  had  the 
rifi^t  to  proceed  at  not  over  6  miles  an  hour. 
He  says  he  was  running  4  or  5  miles  an  hour, 
and  at  that  rate  could  not  stop  within  less 
than  about  20  feet  If  the  street  car  was  as 
far  away  as  some  of  the  evidence  placed  it  at 
the  time  the  truck  came  to  the  south  side  of 
County  street,  the  driver  might  reasonably 
have  proceeded  on  his  way,  and  later  have 
found  hlms^  unable  to  stop  in  time  to  avoid 
a  collision  with  the  car,  which  by  fast  run- 
ning had  reached  a  point  only  a  few  feet 
from  him. 

We  are  of  opinion  that  there  was  sufficient 
evidence  to  support  the  verdict  that  there 
were  no  errors  in  the  instructions,  and  ttiat 
therefore  the  judgment  must  be  affirmed. 

Affirmed. 
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BOWMAN  T.  NEWTON  et  aL 

(Supreme  Court  of  Appeals  of  Virginia.    Jan. 

22,  1020.) 

Vendor  and  pubohaseb  ^=9172— Pubchaseb 
taking  l^ssbssion  pbiob  to  bettlsmsnt 
liablb  fob  inteb£8t. 
The  purchaser  of  laud  involved  in  partition 
suit  under  contract  composed  of  liis  proposal 
and  the  approving  decree  of  the  court,  both 
silent  as  to  the   subjects  of  interest   on  the 
purchase  price  and  time  for  taking  possession, 
is  liable  for  interest  on  the  unpaid  purchase 
money  from  the  date  on  which  he  took  posses- 
sion, prior  to  the  time  fixed  by  the  contract 
for  settlement. 

Appeal  from  Circuit  Court.  Norfolk 
Comity. 

Suit  for  partition  by  George  F.  Newton 
against  the  estate  of  W.  L.  Newton  and  oth- 
ers, wherein  W.  E.  Bowman  offered  to  pur- 
chase the  land  involved,  and,  from  decree 
holding  him  for  Interest  on  the  mipaid  pur- 
chase money  from  the  time  he  took  posses- 
sion, he  appeals.    Affirmed. 

This  suit  involves  the  single  question  of 
whether  the  appellant.  Bowman,  the  vendee 
of  certain  real  estate,  must  pay  interest  on 
the  unpaid  purchase  money  from  the  time  he 
took  possession  of  the  property.  The  decree 
of  the  court  below,  of  date  July  15,  1918, 
under  review,  so  holda 

The  executory  contract  of  sale  was  made 
in  the  following  manner:  The  appellant  on 
June  25,  1917,  made  the  following  offer  of 
purchase  in  writing : 

"Geo.  F.  Newton,  Haintiff,  r.  Newton  Est 

et  aL 

**In  Chancery. 

'^o   Robert  W.    Tomlin,   Counsel    in   Above 
Cause: 

"I  hereby  gffer  the  sum  of  ten  thousand  dol- 
lars cash  for  the  Mason  creek  farm  owned  by 
Geo.  F.  Newton  and  the  estate  of  W.  L.  New- 
ton, in  Norfolk  Co.,  Va.,  as  shown  on  the  plat 
thereof  made  Feb.  8,  1916,  by  Jno.  M.  Balding, 
containing  high  land  18.4  acres,  out  to  high-wa- 
ter mark  21^  acres,  and  in  the  whole  82  acres, 
the  same  to  be  conveyed  as  described  m  said 
plat,  and  copy  of  plat  to  accompany  the  deed. 

"My  offer  is,  of  course,  subject  to  examina- 
tion of  the  title,  and  the  same  to  prove  satis- 
factory, and  ten  days  to  be  allowed  for  such 
examination. 

"The  above  offer  of  cash  means  that  I  am  to 
pay  the  amount  when  the  United  States  govern- 
ment makes  settlement  with  me  for  my  land 
taken  at  Pine  Beach  in  said  county  for  the  new 
naval  base. 

'[Signed]  W.  B.  Bowman.** 


**i 


The  chancery  cause  referred  to  in  the  cap- 
tion to  sudi  offer  of  purchase  is  the  cause 
before  us.  It  is  a  suit  for  partition  of  the 
said  real  estate.    There  had  been  no  decree 


of  sale  entered  prior  to  said  offer,  and  no 
commissioner  of  court  appointed  to  make 
sale  of  the  real  estate.  The  real  estate  be- 
longed to  the  following  parties:  One-half 
interest  to  Geo.  F.  Newton.  The  widow  of 
W.  It,  Newton,  deceased,  was  entitled  to  her 
dower  in  the  otiier  half  interest ;  and,  subject 
to  such  dower,  one-half  of  such  other  half  in- 
terest belonged  to  the  Norfolk  Protestant  Hos- 
pital, and  the  remaining  one-half  of  such  half 
interest  belonged  to  an  infant  daughter  of 
W«  L.  Newton,  deceased,  with  remainder  over 
to  said  hospital  should  the  said  infant  not 
survive  the  said  widow.  The  second  half 
interest  mentioned  was  devised  and  passed 
to  the  parties  entitled  as  aforesaid  under 
the  will  of  W.  L.  Newton,  deceased,  of  which 
there  was  an  executor.  The  suit  for  parti- 
tion was  instituted  by  Geo.  F.  Newton  as 
plaintiff,  and  all  of  the  other  parties  refer- 
red to,  including  the  executor,  were  and  are 
parties  defendant  thereto,  a  guardian  ad  li- 
tem being  duly  appointed  and  acting  for  the 
infant  defendant  Mr.  Tomlin  was  and  is 
counsel  in  the  cause  for  the  said  plaintiff 
and  all  of  the  defendants  except  the  said 
hospital,  which  was  and  is  represented  by 
other  counsel. 

Prior  to  said  offer  of  purchase,  to  wit,  on 
Augrust  6,  1915,  an  order  was  entered  in  the 
cause,  referring  it  to  a  commissioner  in 
chancery  to  inquire  and  report  upon  the 
usual  inquiries  in  such  a  suit,  among  which 
were  the  inquiries  of  whether  partition  could 
be  made  in  kind,  and,  if  not,  whether  sale 
for  partition  would  best  promote  the  Inter- 
ests of  all  parties  entitled,  etc,  but  sndi 
order  of  reference  had  not  been  executed. 

Pending  the  execution  of  the  order  of 
reference  the  property  was  listed  with  sev- 
eral real  estate  agents  for  sale  at  the  price 
of  $10,000,  subject  to  the  confirmation  of  sale 
by  the  court  This  had  resulted  in  no  offer 
being  made  for  the  property  greater  than 
$7,000,  and  one  prospective  purchaser  stat^ 
ing  "that  $8,000  was  all  he  would  think  of 
giving,  and  he  was  doubtful  about  thatr" 
until  the  appellant  made  said  written  offer 
of  purchase. 

The  appellant  was  a  customer  of  one  of 
said  real  estate  agents,  and  the  said  offer 
of  purchase  by  appellant  was  obtained 
through  the  services  of  sudi  real  estate 
agent 

The  testimony  for  appellant  tends  to  show 
that  he  was  induced  to  offer  a  larger  price 
for  the  property  than  he  considered  its  ac- 
tual market  value  at  the  time  on  account  of 
the  following  situation  in  whidi  he  was  tbea. 
placed:  Certain  real  estate  owned  by  him 
at  Pine  Beach  had  been  taken  by  the  United 
States  government  for  a  naval  base;  die 
government  had  notified  appellant  to  Taeate 
such  property,  and  he  desired  to  purdiase 
other  real  estate  upon  which  to  move.  Tbe 
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goyemment,  bowever,  bad  not,  np  to  the 
time  of  said  written  offer  of  purchase,  paid 
appellant  for  his  Pine  Beach  real  estate,  but 
his  confident  expectation  and  the  like  expec- 
tation of  both  the  counsel  and  all  the  parties 
to  this  snit  (other  than  the  infant),  at  the 
time  of  such  offer  of  purchase,  was  that 
there  would  be  no  delay  about  appellant's 
being  promptly  paid  by  the  government  tor 
his  real  estate  taken  by  it  as  aforesaid. 

All  of  appellant's  negotiations  for  the  pur- 
chase of  the  property  involved  in  this  suit 
were  with  Mr.  Tomlin  as  counsel,  and  were 
had  in  two  personal  interviews  prior  to  the 
entry  of  the  decree  of  July  10,  1917,  pres- 
ently to  be  mentioned.  The  first  interview 
was  on  May  4,  1917,  and  the  second  on  June 
25, 1917,  which  resulted  in  said  written  offer 
of  purchase. 

There  is  no  evidence  that  anything  was 
said  by  appellant  or  Mr.  Tomlin  in  the  May 
4th  interview  as  to  interest  on  unpaid  pur- 
chase money  or  as  to  when  possession  was 
to  be  taken  by  appellant  if  he  became  the 
purchaser.  Moreover,  there  is  no  evidence 
that  there  was  any  contract  of  sale  attempt- 
ed to  be  made  in  the  May  4th  interview. 
The  testimony  on  both  sides  concurs  in  es- 
tablishing the  fact  that  Mr.  Tomlin  was  at 
the  time  engaged  in  the  trial  of  a  case,  and 
postponed  the  subject  to  another  time,  re- 
questing appellant  to  come  to  his  office  and 
see  him  at  a  later  time  about  the  matter. 
Then  followed  the  second  interview  aforesaid 
on  June  25,  1917. 

There  Is  no  evidence  that  anything  was 
said  by  appellant  or  Mr.  Tomlin  in  the  June 
25th  interview  as  to  Interest  on  unpaid  pur- 
chase money,  or  as  to  when  possession  was 
to  be  taken  by  appellant  if  he  became  the 
purchaser. 

The  next  day  after  said  written  offer  was 
made,  to  wit,  on  June  26,  1917,  by  consent 
of  all  parties  to  the  suit  by  counsel,  one  of 
the  commissioners  in  chancery  of  the  court 
proceeded  to  execute  said  order  of  reference, 
and,  such  counsel  and  the  guardian  ad  litem 
for  the  infant  aforesaid  being  present,  took 
certain  depositions  of  witnesses,  and  among 
them  the  deposition  of  Mr.  Tomlin,  who  filed 
said  written  offer  of  purchase.  The  deposi- 
tions were  to  the  effect  that  partition  of  the 
property  could  not  be  made  in  kind ;  that  a 
sale  was  necessary  for  partition;  and  that 
the  offer  of  purchase  by  appellant  was  ac- 
ceptable to  and  its  confirmation  by  the  court 
was  for  the  best  interest  of  all  parties  en- 
titled to  the  property.  Accordingly  the  com- 
missioner filed  his  report  on  June  SO,  1917, 
in  which  he  '^recommends  this  sale." 

Nothing  is  said  in  the  depositions  taken 
before  such  commissioner  or  in  his  r^ort 
on  the  subject  of  possession  or  interest. 

On  July  10,  1917,  the  cause  came  on  to 
be  heard  on  the  papers  formerly  read,  the 
said    commissioner's    report    and    evidence 
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therewith,  to  which  report  no  exception  had 
been  taken,  was  argued  by  counsel,  and,  so 
far  as  material  to  be  noted,  the  following 
decree  was  entered: 

"On  consideration  whereof  the  court  doth 
confirm  the  said  report  in  all  respects,  and  be- 
in;  of  opinion  that  the  sum  of  $10,000  is  a 
fair  and  proper  price  for  the  property  in  the 
bill  and  proceedings  mentioned,  doth  so  de- 
cide and  doth  adjudge,  order,  and  decree  that 
Robert  W.  Tomlin  and  John  b.  Jenkins,  Jr., 
who  are  hereby  appointed  special  commission- 
ers for  that  purpose,  upon  payment  to  tbem  by 
W.  B.  Bowman  of  the  said  sum  of  $10,000  in 
cash,  do  execute  and  deliver  to  the  said  Bow- 
man a  proper  and  sufScient  deed,  •  •  ^ 
conveying  to  the  said  Bowman  the  property  in 
the  biU  and  proceedings  mentioned  *  *  * 
bounded  and  described  upon  a  plat  thereof," 
ete. 

It  is  an  uncontroverted  fact  in  the  case 
that  at  the  time  the  decree  Just  mentioned 
was  entered  the  appellant,  Mr.  Bowman,  and 
Mr.  Tomlin  and  all  the  adult  parties  in  in- 
terest contemplated  no  delay  in  the  govern- 
ment making  settlement  with  the  appellant 
for  his  land  taken  at  Pine  Beach  as  afore- 
said, and  no  delay  from  any  other  cause  in 
the  completion  of  the  contract  of  sale. 

The  preponderance  of  the  evidence  in  the 
cause  is  to  the  effect  that  appellant  took  pos- 
session of  the  property  purchased  by  him  on 
July  10,  1917,  after  the  decree  of  court  was 
entered  on  that  day.  He  took  this  posses- 
sion with  the  assent  of  Mr.  Tomlin,  but  with- 
out any  new  consideration  therefor  moving 
from  appellant,  and  without  having  paid  any 
part  of  the  purchase  money  or  having  re- 
ceived a  deed  of  conveyance. 

The  testimony  is  conflicting  as  to  whether 
or  not  Mr.  Tomlin  stated  to  the  appellant 
that  if  he  took  possession  before  he  paid  the 
purchase  money  he  would  have  to  pay  In- 
terest. Appellant  testifies  that  the  subject 
of  Interest  was  not  mentioned  by  Mr.  Tom- 
lin to  him  until  May,  1918.  Mr.  Tomlin,  on 
the  other  hand,  testifies  that  he  expressly 
stated  to  appellant  before  he  took  possession 
that  if  he  did  so  prior  to  his  payment  of 
the  purdiase  money  he  would  hare  to  pay 
interest  thereon. 

Appellant,  however,  testifies  that  the  as- 
sent of  Mr.  Tomlin  to  the  taking  of  posses- 
sion aforesaid  was  not  given  until  after  the 
decree  of  July  10,  1917,  was  entered,  as  will 
appear  from  the  following  quotation  from 
appellant's  testimony  ore  tenus  before  the 
court  below  on  cross-examination  by  Mr. 
Tomlin: 

"Q.  Who  gave  you  permission  to  occupy  this 
farm? 

"A  You  did. 

"Q.  When  and  where? 

"A.  In  my  machine,  when  we  were  going 
back  from  the  courthouse. 

"Q.  Tou  mean  when  we  came  over  here  to 
have  the  decree  of  July  the  10th  entered? 

"A,  After  the  decree  had  been  entered.** 
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It  furtber  appears  in  evidence  that  unez* 
pectedly  to  all  concerned  there  was  a  delay 
In  the  goyemment  settlement  aforesaid  with 
appellant  and  a  consequently  unexpected  de: 
lay  in  the  completion  of  the  said  contract  of 
sale.  Appellant  did  not  collect  the  money 
aforesaid  from  the  United  States  govern- 
ment, until  May  4,  191&  On  that  day  ap- 
pellant had  an  interview  with  Mr.  Tomlin  at 
the  office  of  th^  latter,  who  was  one  of  the 
special  commissioners  as  aforesaid  author" 
ized  under  decree  of  court  in  this  cause  to 
collect  the  said  purchase  money  and  deliver 
deed  of  conveyance  of  the  property  to  appel- 
lant, and  said,  *'I  am  ready  to  settle."  Mr. 
Tomlin  said,  **AU  right;  here  is  the  deed 
signed  by  Mr.  Jenkins  and  myself."  And  ap- 
pellant said,  ''What  do  I  owe  you?"  Mr. 
Tomlin  said,  '*$10,000  and  interest"  There- 
upon appellant  said,  "I  don't  owe  any  inter- 
est," and  refused  to  pay  any  interest,  hut 
offered  to  pay  $10,075  (the  $75,  to  cover 
what  the  appellant  considered  a  fair  rent  for 
the  property  for  the  period  from  July  10, 
1917,  to  May  4,  1918)  if  Mr.  Tomlin  would 
accept  such  $10,075  in  fulL  This  offer  Mr. 
Tomlin  refused  to  accept  and  declined  to  de- 
liver the  deed. 

There  were  other  proceedings  in  the  cause, 
consisting  of  a  special  commissioner's  report 
and  decree  thereon  entered  August  2,  1917, 
as  to  which  appellant  takes  the  position  that 
he  is  not  boimd,  and  his  rights  should  not  he 
affected  by  certain  matters  therein  con- 
tained. But  as  the  court  below,  as  appears 
from  its  opinion  on  the  subject  in  the  rec- 
ord, sustained  such  position  of  appellant,  and 
was  not  influenced  in  its  decision,  which  is 
embodied  in  the  decree  of  July  15,  1918,  un- 
der review,  by  said  proceedings,  and  as  such 
proceedings  are  given  no  consideration  or 
weight  whatever  in  the  opinion  of  this,  the 
appellate  court,  all  detailed  mention  of  such 
proceedings  is  omitted. 

S.  Bumell  Bragg  and  Thomas  W.  Shtftoo, 
of  Norfolk,  for  appelant 
B.  R^  F.  Wells,  of  Norfolk,  for  appellees. 

SIMS,  J.  (after  stating  the  facts  as  above). 
It  is  earnestly  argued  for  appellant  that  the 
contract  of  sale  in  question  was  with  the 
parties  to  the  suit  through  their  counsel,  sub- 
ject to  the  confirmation  thereof  by  the  court, 
and  that,  having  been  confirmed  by  the 
court,  the  contract  became  as  binding  upon 
the  court  as  upon  the  parties,  and  evidences 
what  is  in  truth  a  private  and  not  a  judicial 
sale,  citing  Christian  r.  Cabell,  22  Grat  (63 
Va.)  82,  97. 

In  the  view  we  take  of  the  case,  consid- 
ering the  provision  fixing  the  date  or  time 
for  the  completion  of  the  contract  and  the 
absence  of  any  provisions  therein  with  re- 
spect to  possession  and  interest,  it  Is  Imma- 
terial whether  the  contract  of  sale  in  ques- 
tion be  regarded  as  evidencing  a  private  or  a 


judicial  sale.  In  either  case  the  contract 
was  silent  both  as  to  interest  on  unpaid  pur- 
chase money  and  as  to  when  possession  was 
to  be  taken  by  the  vendee.  As  appears  from 
the  statement  preceding  this  opinion,  appel- 
lant himself  testifies  in  the  cause  that  not 
until  after  the  decree  of  July  10,  1917,  was 
entered  was  there  any  assent  on  the  part  of 
the  owners  of  the  property  (and  that  through 
counsel,  who  was  not  attorney  for  all  of 
them)  to  appellant's  taking  possession  before 
payment  of  the  purchase  money ;  and  that  it 
was  not  until  May  4,  1918,  that  the  subject 
of  interest  on  unpaid  purchase  money  was 
even  mentioned  between  appellant  and  such 
counseL  .  It  also  appears  from  the  aforesaid 
statement  that  there  was  at  no  time  com- 
municated to  the  property  owners  or  to  Mr. 
Tomlin  as  counsel  any  proposal  or  offer  of 
purchase  by  appellant  which  was  conditioned 
up<m  possession  of  the  property  being  al- 
lowed to  be  taken  by  appellant  prior  to  the 
completion  of  the  contract  by  the  payment 
of  the  purchase  money ;  and  that  there  was 
no  meeting  of  minds  on  any  contract  of  sale 
prior  to  the  written  proposal  or  offer  of  pur- 
chase made  by  ai^Uant  of  date  June  25, 
1917;  and  that  proposal  was  silent  both  as 
to  interest  and  possession.  If  we  could  re- 
gard that  proposal  as  having  been  then  ac- 
cepted by  the  owners  of  the  property  through 
their  counsel,  and  that  the  contract  of  sale 
was  thus  at  that  time  consummated,  stUl  the 
contract  of  sale  would  hare  been  one  which 
would  have  been  silent  on  the  two  subjects 
menti(med.  And  there  is  no  claim  even  in 
the  testimony  for  appellant  that  the  written 
proposal  was  supplemented  at  the  time  it 
was  made  by  any  mention  of  either  of  said 
subjects,  even  if  the  written  proposal  had 
been  incomplete  and  could  have  been  so  sup- 
plemented. The  evidence  in  the  cause,  how- 
ever, admits  of  no  other  conclusion  than 
that  the  contract  of  sale  was  not  consum- 
mated until  the  decree  of  July  10,  1917,  was 
entered  accepting  the  proposal.  Then,  and 
not  until  then,  was  there  a  contract  of  sale; 
and  such  contract  was  thereupon  evidenced 
by  the  proposal  and  decree  when  read  to- 
gether. They  are  both  set  out  in  the  afore- 
said statement  preceding  this  opinion,  and, 
when  read  together,  they  disclose  a  contract 
which  on  the  two  subjects  aforesaid,  interest 
and  possession,  is  absolut^y  sUent,  as  afore- 
said. 

As  to  the  taking  of  possession  by  a^iel- 
lant:  The  date  or  time  fixed  by  die  said 
contract  of  sale  for  the  completion  of  the 
contract  was  when  the  United  States  gofem- 
ment  should  make  settlement  with  the  ap- 
pellant, as  set  out  in  said  written  prc^osaL 
That  was  the  date  or  time  fixed  by  the  con- 
tract for  the  payment  of  the  whole  purdiase 
money  and  the  delivery  of  the  deed  of  con- 
veyance. If  we  w^ace  to  regard  the  testimony 
of  Mr.  Tomlin,  whi<A  is  in  conflict  with  thai 
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<kf  and  for  the  appellant  on  Uie  snbiect  of 
the  assent  to  the  taking  of  the  possession 
referred  to  in  the  statement  aforesaid,  as 
never  having  been  given  in  the  cause,  and 
were  to  take  the  testimony  of  appellant  as 
stating  the  facts  on  that  subject,  still  appel- 
lant took  possession  of  the  property  pur- 
chased prior  to  the  completion  of  the  con- 
tract, without  any  new  consideration  movli^ 
therefor  from  him.  We  have  no  need,  there- 
fore, to  pass  upon  said  conflict  of  testimony. 
And  even  if  we  could  regard  the  owners  of 
the  property  as  having  assented  through 
Mr.  Tomlin  to  such  advance  taking  of  pos- 
session without  any  stipulation  aa  to  inter- 
est, that  would  not  alter  the  case.  Xn  such 
case  equity  implies  a  promise  on  the  part  of 
the  vendee  to  pay  interest  on  the  unpaid  pur- 
chase money  from  the  date  on  which  he  takes 
possession.  Bamett  v.  Cloyd's  Ez'rs,  125 
Va.  — ,  100  S.  B.  674. 

The  decree  of  July  15, 1918^  aforesaid  un- 
der review  must  therefore  be 

AQlrmed* 


(126  Va.  665) 

OXINTBB'S  ADM'R  v.  SOUTHERN  RY.  00. 

(Supreme  Court  of  Appeals  of  Virginia. 
Jan.  2%  1920.) 

1.  NbOLIQENCK  ^S»88^''l4A8I  OIXAM  OHANOX** 
nOOTRINX  DSFINSD. 

The  doctrine  of  "last  dear  chance"  is  that, 
where  there  was  an  appreciable  interval  of 
time  between  plaiDtifTi  negligence  and  his  in- 
jury, dnring  which  defendant  by  exerdse  of 
ordinary  care  could  and  ought  to  have  avoided 
the  effects  of  plaintiff's  prior  negUgenoe,  de- 
fendant failing  to  dp  so,  is  liable. 

[Ed.  Note.— For  other  definitiona,  see  Words 
and  Phrases,  First  and  Second  Series,  Last 
Clear  Chance.] 

2.  Raiukoads  ^s»376(2)— Dittt  TO  tbbspass- 

XB  niSCOVEBSD  DKIINXO. 

Right  of  mere  trespasser  on  railroad  to  re- 
cover for  injury  by  train  must  be  bottomed  on 
the  company's  failure,  after  discovering  him,  to 
cxerdae  care  to  avoid  injuring  him;  no  duty 
of  lookout  being  owed  him. 

8.  Railboads  ^s>300— Knowlbdqb  of  appab- 
knt  unconsciousness  of  uanqbb  nxcsssa- 
bt    fob    liabilitt    undkb    last    olbab 
ohancb  dogtbins. 
To  justify  recovery  under  last  dear  dianoe 
doctrine  for  injury  to  person  on  railroad,  the 
situation  must  have  been  such  that  those  op- 
erating the  train,  in  the  exercise  of  ordinary 
care  and  prudence,  were  admonished  that  he 
was  apparently  unconscious  of  his  peril,  and 
would  take  no  steps  to  secure  his  own  Mf  ety. 

4.  Raxlboads  €=»30O— Duty  to  ucsnseb  un- 

DKB   last   CLBAB    CHAN  OS    DOOTBINE    BBOINB 
WBEN   HE   SHOUIiD   HAVE   BBBN   DISCOVEBEU. 

Duty  of  lookout  being  owed  to  a  licensee  on 
a  railroad,  it  is  action  aiter  the  tUae  when  his 


presence  ought  to  have  been  discovered,  and 
not  merely  from  the  time  it  actually  was  dis- 
covered, that  determines  liability  under  the  last 
dear  chance  doctrine. 

6.  Tbiai.  «=s>156(2,  8)--PlAiNTirp'B  evidence 

ON  DEKUBBEB  thereto  IB  ACCEFTED  AND  DE- 
FENDANT'S BEJECTED. 

On  demurrer  to  plaintiff's  evidence,  all  of 
it,  and  all  inferences  therefrom  that  a  jury 
might  fairly  draw,  must  be  accepted  as  true, 
and  all  of  defendant's  evidence  in  conflict  there- 
with must  be  rejected. 

d,  Railboads  ^=»400(14)  —  Evidence  suffi- 
cient FOB  JUBT  UNDEB  LAST  CLEAB  CHANCE 

doctbine  whsbb  licensee  on  tback  was 

STBUOK. 

Evidence  that  engineer  of  train,  coasting 
at  rate  of  50  miles  an  hour,  firom  the  time  he 
was  600  yards  away,  saw  several  persons  walk- 
ing  on  the  trade  in  the  same  direction  that  the 
train  was  going,  and  gave  no  wamins,  though 
none  of  them  gave  evidence  of  consdousness  of 
train's  approa^,  is  suffident  to  go  to  jury  un- 
der the  last  chance  doctrine. 

7.  Railboaob  «=>390  — Duty  undeb  lash 
gleab  chance  doctbinb  to  licensee  on 
tback  is  to  discoveb  febil  and  avoid  in- 

JUBT. 

Duty  of  engineer  under  the  last  dianoe  doc- 
trine is  to  use  ordinary  care  to  discover  tiie 
peril  of  licensee  on  track,  and,  having  disoov^ 
•red  it,  to  use  like  care  to  avoid  injuring  him, 
and  oinissien  of  dther  is  actionable. 

Sims,  J.,  dissenting  in  part 

Drror  to  Qircoit  Court,  Pittsylvania 
County. 

Action  by  Lena  W.  Qunter's  administrator 
against  the  Southern  Railway  Oompany. 
Judgment  for  defendant,  and  plaintiff  brings 
error.    Reversed. 

Harry  Wooding,  Jr.,  of  Danville,  and  J. 
R.  JoyoB  and  P.  W.  GUdewell,  both  of  Reid»- 
vUle,  N.  0.,  for  plaintifl  in  error. 

R,  B.  TunstaU,  of  Norfolk,  and  Withers, 
Brown  ft  Leigh,  of  Danville»  for  defendant 
in  error. 

BURKS,  J.  This  is  an  action  to  recover 
for  the  death  of  Jjgob.  W.  Gunt^.  After  all 
the  evidence  had  been  introduced,  the  de- 
fendant demurred  to  the  evidence^  and  the 
court  sustained  the  demurrer  and  entered 
judgment  for  the  defendant  To  that  judg- 
ment this  writ  of  error  was  awarded. 

Viewed  from  the  standpoint  of  the  de- 
murrer to  the  evidence  the  case  was  as  fol- 
lows: On  the  16th  day  of  August,  1916,  be- 
tween 9  and  10  o'clock  p.  m.,  Lena  W.  Qun- 
ter,  a  young  white  woman,  22  years  of  age, 
was  killed  on  the  track  of  the  Southern  Rail- 
way Company  at  Schoolfleld,  Pittsylvania 
county,  Va.,  by  a  north-bound  train  of  the 
Southern  Railway  Company. 

Schoolfleld  is  a  cotton  mill  village  of  some 
5,000  or  6,000  inhabitants,  located  Just  south 


®=:»For  other  cases  see  same  topic  and  KET-NOMBBR  In  aU  Key-Numbered  Digests  and  Indexes 
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of  the  dty  of  Danyllle,  adjoining  said  dty, 
andt  though  not  in  the  corporate  limits,  is  a 
southern  suburh  of  Danville. 

The  tracks  of  the  Southern  Railway  Com- 
pany, consisting  of  a  double-track  main  line 
and  a  spur  track,  parallel  thereto,  run 
through  the  village  of  Schoolfield,  practically 
through  the  middle  of  said  village,  while  the 
streets  of  Schoolfield  run  at  right  hngles  to 
said  railway  tracks;  some  of  said  streets 
coming  to  an  end  at  the  railway  tracks,  and 
some  of  said  streets  crossing  said  tracks. 
There  are  well-defined  paths  along  the  rail- 
way tracks,  and  the  best  path  is  in  the  center 
of  the  rails  of  the  north-bound  track,  leading 
from  a  point  in  the  extreme  southern  end  of 
Schoolfield  all  the  way  to  and  beyond  the 
street  en  which  Lena  W.  Ounter  lived,  called 
Stokesland  av^iue. 

This  path  between  the  rails  of  the  north- 
bound track  is  the  best  way  to  travel,  and 
people  traveling  on  foot  leave  the  road  and 
walk  along  the  railroad,  mostly  on  this  path 
between  the  rails  of  the  north-bound  track ; 
in  fact,  people  are  and  have  been  for  many 
years  (ever  since  Schoolfield  has  been  a  vil- 
lage), with  the  knowledge  of  the  railway 
company,  constantly  using  this  track  as  a 
walkway  at  all  hours  of  the  day  and  night, 
and  it  was  on  this  much-used  path  that  runs 
along  said  north-bound  tracfi:  that  Lena  W. 
Gunter  was  killed. 

On  the  night  of  the  accident  Lena  W. 
€kinter  had  walked  along  said  north-bound 
track  in  a  northerly  direction  along  said 
path  for  several  hundred  yards.  The  track 
at  that  place  is  practically  straight  for  half 
a  mile,  and  lighted  by  the  light  of  the  street 
lamps  near  by.  She  was  in  perfectly  plain 
view  of  the  engineer,  certainly  for  500  yards, 
and  some  say  for  a  much  greater  distance. 
She  was  returning  from  church  in  company 
with  three  sisters,  Mrs.  Jarrett,  Mrs.  Collins, 
Mrs.  Hawkins,  and  a  man  named  Will  Ray. 
Bfrs.  Collins  and  Lena  W.  Gunter  were  on 
the  said  north-bound  track,  having  gotten  on 
it  at  Stuart  street,  a  short  distance  from  the 
church  they  attended.  They  were  holding 
hands  and  in  a  dose  conversation,  walking 
slowly  down  the  path  between  the  rails,  and 
so  continued  until  Lena  was  struck  by  the 
train.  One  witness  said  that  now  and  then 
they  'Vould  punch  one  another,  and  kind 
of  shove  one  another,  and  it  seemed  that 
th^  were  not  paying  any  attention  to  the 
train." 

There  were  five  i)eople  in  this  party,  who 
were  dose  enough  together  to  touch  each 
other.  Lena  and  her  sister  were  walking 
between  the  rails ;  the  other  two  sisters  and 
Ray  in  the  space  between  the  two  sets  of 
double  track.  The  train  was  running  down- 
grade, coasting,  with  the  steam  shut  off,  at 
the  rate  of  50  miles  an  hour,  and  was  making 
little  or  no  noise.  No  one  of  the  party  at 
any  time  looked  back,  and  the  testimony  of 


the  surviving  sisters  is  that  no  whistle  was 
blown,  bell  ruiig,  or  any  other  sign  of  danger 
given;  that  the  track  was  lighted  on  eadi 
side  by  dty  lights,  and  that  there  was  no 
noise  of  any  kind  from  the  train  until  al- 
most at  the  instant  of  impact,  when  they 
Jumped  and  endeavored  to  clear  the  track. 
Mrs.  Collins  in  this  way  escaped  injury,  but 
Lena,  who  was  on  the  far  side,  failed  to  dear 
the  track  and  was  struck  by  the  engine. 
None  of  the  party  knew  anything  of  the 
approaching  train  up  to  this  time.  The 
engineman  discovered  the  parties  on  the 
trac^  when  500  yards  distant,  and  they  were 
in  full  view  of  him  on  a  straight  track  from 
that  time  until  Lena  was  struck,  and  the 
fair  inference  is  that  he  was  looking  at  them 
the  whole  time,  but  expected  them  to  get  off. 

From  the  foregoing  statement  of  facts  it 
appears  that  the  deceased  was  a  licensee  on 
the  tracks;  that  no  question  arises  as  to 
the  duty  to  keep  a  lookout  for  her  protection, 
as  the  engineman  saw  her  all  the  time ;  and 
that  the  only  question  involved  is  the  apidica- 
tion  of  the  doctrine  of  "the  last  dear 
chance."  This  doctrine  has  been  often  in- 
voked in  the  courts  of  this  commonwealth, 
and  a  large  number  of  the  prior  cases  are 
dted  in  the  opinicm  of  this  court  in  Ches.  & 
Ohio  Ry.  Co.  V.  Corbin,  110  Va.  700,  OT  S.  B. 
179.  Since  that  opinion  was  ddirered  there 
have  been  many  other  cases,  involving  the 
same  doctrine,  some  of  which,  and  a  few 
prior  (mes,  are  dted  in  the  footnote  for  oon> 
venience  of  reference.^ 

In  sdecting  some  of  these  for  comment,  we 
shall  eliminate  all  that  do  not  involve  injury 
to  persons  on  railroad  tracks;  those  Involv- 
ing such  injuries  where  it  is  manifest  that 
the  person  injured  was  not  in  the  possessUm 
of  his  faculties,  like  Seaboard  R.  Co.  v.  Joy- 
ner,  92  Va.  854,  28  S.  E.  773,  where  a  boy 


^  Tyler.  Rac'r,  r.  Sitet,  88  Va.  «70,  U  8.  B.  r«i 
Id.,  90  Va.  639,  19  S.  B.  174;  Seaboard  R.  Go.  t. 
Joyner,  98  Va.  864,  88  S.  B.  778;  Humphrays  r.  Val- 
ley R.  Co.,  100  Va.  749.  48  8.  B.  888;  Richmond  Trae- 
Uon  Ok  t.  Martin,  108  Va.  909,  46  8.  B.  886;  Nor- 
folk ft  W.  Ry.  Oow  V.  Carr,  lOS  Va.  6QB,  66  S.  B.  276; 
Norfolk  ft  W.  R.  Go.  r.  Dean,  107  Va.  605.  69  S.  El 
38 ;  Ches.  ft  O.  R.  Co.  v.  Oorbln,  110  Va.  70O,  67  S.  £. 
179;  Southern  R.  Co.  v.  Bailey,  110  Va.  83S,  07  S. 
B.  866,  87  U  R.  A.  (N.  8.)  879;  Chea.  ft  O.  R.  Oow 
▼.  Shlpp,  111  Va.  877,  69  S.  B.  986;  Morton  r.  South- 
ern R.  Co.,  112  Va.  898,  71  8.  B.  661;  Roanoke  Ry. 
ft  Blec.  Go.  ▼.  Carroll,  112  Va.  698.  72  8.  B.  185; 
Real  Bstate  T.  Co.  r.  Gwyn,  lU  Va.  842.  74  8.  B. 
206;  Southern  Ry.  Co.  r.  BapUet.  U4  Va.  788,  17  & 
B.  477;  Chea.  ft  O.  Ry.  Co.  v.  Kidd,  116  Va.  821  88 
8.  B.  988;  Chea.  ft  O.  Ry.  Co.  ▼.  Saunders,  116  Va. 
826,  88  8.  B.  874;  Chea.  ft  O.  Ry.  Co.  t.  Newton,  117 
Va.  260,  86  8.  B.  461;  Norfolk  So.  R.  Co.  r.  Crocker. 
117  Va.  827.  84  8.  B.  681;  Norfolk  So.  R.  Gow  v.  Whit^ 
117  Va.  842,  84  S.  B.  646;  U.  8.  Spruce  Go.  ▼.  Shu- 
mate. 118  Va.  471«  87  8.  B.  788;  Wash,  ft  O.  D.  R. 
Co.  T.  Ward,  119  Va.  834,  89  8.  B.  140;  8.  W.  R.  Go. 
v.  Hill.  119  Va.  841,  89  8.  B.  886;  Va.  Tnut  Go.  t. 
Raymond,  120  Va.  674,  81  8.  B.  618;  Kabler  ▼.  South- 
ern R.  Go.,  121  Va.  90,  98  8.  B.  816;  Norfolk  So.  R. 
Co.  V.  Whitehead,  121  Va.  129,  98  8.  B.  916;  Wilson 
T.  Portland  R.  Co..  122  Va.  160,  94  8.  B.  847;  Der- 
ring  ▼.  Va.  Ry.  ft  P.  Co..  122  Va.  617,  96  8.  B.  405; 
Penn.  R.  Go.  v.  Jenkins,  128  Va.  SU«  96  8.  B.  170. 
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was  killed  while  asleep  on  the  trade;  those 
involving  persons  in  a  helpless  condition, 
like  Washington  &  O.  D.  R.  Go.  r.  Ward,  119 
Va.  334,  89  S.  B.  140,  where  a  boy  8  years 
of  age  was  killed  on  a  railroad  bridge;  and 
those  where  it  is  manifest  the  doctrine 
has  no  application,  like  Derring  y.  Va.  Ry. 
&  P.  Co.,  122  Va.  517,  95  S.  B.  405,  where  a 
person  stepped  on  the  track  immediately  in 
front  of  a  rapidly  approaching  train  in  fail 
view. 

[1]  The  basis  of  recovery  is  the  negligence 
of  the  defendant;  that  is,  the  breach  of  some 
duty  imposed  by  law,  common  or  statute.  It 
is  always  incumbent  on  the  plaintiff  to  estab- 
lish this,  as  it  will  never  be  presumed,  and  in 
its  absence  there  can  be  no  recovery.  After 
the  defendant's  negligence  has  been  estab- 
lished, if  it  be  shown  that  the  plaintiff  also 
was  guilty  of  negligence  which  proximately 
contributed  to  his  injury,  there  cannot,  as  a 
general  rule,  be  any  recovery,  as  the  courts 
will  not  lend  their  aid  to  apportion  the  in- 
Jury  between  two  wrongdoers.  But  this  rule 
is  a  harsh  one,  and  at  times  works  great 
hardship^  so  that  the  courts  have  felt  com- 
pelled to  quali^  it,  or  make  an  exception  to 
it,  independently  of  cases  specially  provided 
for  by  statute,  and  to  declare  that,  while  the 
general  rule  would  be  enforced  in  cases 
where  the  negligence  of  both  parties  was 
concurrent  and  continuous  down  to  the  time 
of  the  injury,  they  would  not  enforce  it,  but 
would  allow  a  recovery  in  that  class  of  cas- 
es where,  although  the  plaintiff  had  been 
negligent  in  the  first  instance  and  that  neg- 
ligence had  proximately  contributed  to  his 
injury,  there  was  an  appreciable  interval  of 
time  between  the  plaintiiTs  negligence  and 
his  injury,  during  which  the  defendant  by 
the  exercise  of  ordinary  care,  could  and 
ought  to  have  avoided  the  effects  of  the 
plaintiff's  prior  negligence,  but  failed  to  do 
so.  This  is  a  Just  and  humane  qualification 
or  exception,  and  Is  generally  designated  as 
the  doctrine  of  the  '*last  dear  chance."  It 
has  been  formulated  in  several  recent  cases 
in  this  court. 

In  the  late  case  of  Norfolk  So.  R.  Co.  v. 
Smith,  122  Va.  302,  94  S.  B.  789,  it  is  said 
that  the  doctrine  of  the  last  dear  diance  is 
nowhere  better  stated  than  in  the  syllabus 
to  Roanoke  Ry.  &  Blec.  Ga  v.  Carrollt  112 
Va.  598,  72  S.  B.  125,  as  follows: 

''The  underlying  prindple  of  the  doctrine  of 
the  'last  clear  chance,'  as  dedared  by  the  ded- 
sions  of  this  court,  is  that,  notwithstanding  the 
contributory  negligence  of  the  plaintiff,  there  is 
something  in  his  condition  or  situation  at  the 
time  of  the  injury  to  admonish  the  defendant 
that  he  is  not  able  to  protect  himself.  The 
doctrine  is  one  of  prior  and  subsequent  negli- 
gence, or  of  remote  and  proximate  cause,  and 
IH^esupposes  the  intervention  of  an  appreciable 
interval  of  time  between  the  prior  negligence  of 
the  plaintiff  and  the  subsequent  negligence  of 
the  defendant.  Where  the  negligence  of  both 
continues  down  to  the  moment  of  the  acddent 


and  contributes  to  the  Injury,  the  case  is  one 
of  concurring  negligence,  and  there  can  be  no 
recovery." 

In  Real  Bstate,  etc,  Oo.  r.  Gwyn,  113  Va. 
337,  345,  74  S.  B.  208,  212,  it  is  said  that,  in 
order  for  the  doctrine  of  the  last  dear 
diance  to  apply: 

"It  must  appear  that,  in  contemplation  of 
the  entire  situation,  after  the  danger  of  the 
plaintiff  became  known  to  the  defendant,  or 
ought  to  have  been  discovered  by  him  by  the 
exerdse  of  ordinary  care,  he  negligently  failed 
to  do  something  which  he  had  a  dear  diance 
to  do  to  avoid  the  acddent  But  the  doctrine 
can  have  no  application  to  the  case  where  the 
negligence  of  both  plaintiff  and  defendant  is  si- 
multaneous and  concurrent.** 

The  fullest  discussion  we  have  of  the  doc- 
trine in  any  opinion  of  this  court  is  found  in 
the  (pinion  of  Keith,  P.,  in  Southern  Ry.  Co. 
V.  Bailey,  110  Va.  833,  67  S.  B.  366,  27  U  R. 
A.  (N.  S.)  379,  which  has  been  since  fre- 
quently quoted«  After  considering  a  number 
of  cases  from  this  and  other  Jurisdictions, 
and  adverting  to  the  general  rule  applicable 
to  concurrent  negligence,  Keith,  P.,  speaking 
for  the  whole  court,  says:  « 

*Th%  general  rule  adverted  to  is  subject, 
however,  to  the  qualification  that  where  the 
negligence  of  the  defendant  is  the  proximate 
cause  of  the  injury,  and  that  of  the  plaintiff 
only  the  remote  cause,  the  plaintiff  may  recover, 
notwithstanding  his  negligence ;  the  doctrine  hi 
that  respect  being  that  the  law  regards  the  im- 
mediate or  proximate  cause  which  directly  pro- 
duces the  injury,  and  not  the  remote  cause 
which  may  have  antecedently  contributed  to  it. 
From  that  prindple  arises  tlie  well-established 
exception  to  the  general  rule  that  if,  after  the 
defendant  knew,  w  in  the  exercise  of  ordinary 
care  ought  to  have  known,  of  the  negligence  of 
the  plaintiff,  it  could  have  avoided  the  acd- 
dent, but  failed  to  do  so,  the  plaintiff  can  re- 
cover. In  such  case  the  subsequent  negligence 
of  the  defendant  In  failing  to  exerdse  ordinary 
care  to  avoid  injuring  the  plaintiff  becomes  the 
immediate  or  proximate  and  effident  cause  of 
the  acddent,  which  intervenes  between  the 
acddent  and  the  more  remote  negligence  of 
the  plaintiff.    ♦    ♦    • 

"If  it  be  the  duty  of  a  person  upon  the  track 
of  a  railway  to  keep  a  constant  lookout  for 
approaching  trains  (and  of  this  there  can  be 
no  question),  and  if  it  be  the  duty  of  the  serv- 
ants of  the  company  in  control  of  the  train 
to  exerdse  reasonable  care  to  discover  the  pres- 
ence of  a  person  upon  the  track,  and  if  in  Uie 
exerdse  of  such  reasonable  care  the  presence  of 
such  person  would  be  discovered,  and  the  per- 
son on  the  track  is  injured,  and  there  be  no 
other  fact  proved,  then  it  is  apparent  that  the 
case  stated  would  be  one  of  mutual  and  con- 
curring negligence,  and  there  can  be  no  recov- 
ery. The  duty  was  equal,  and  eadi  is  equally 
guilty  of  its  breach.  If,  however,  it  appears 
that  those  in  control  of  a  train,  in  the  dis- 
charge of  their  admitted  duty  to  keep  a  rea- 
sonable outlook,  discover,  or  should  have  d^ 
covered,  a  person  upon  the  trade,  and  there  be 
superadded  any  fact  or  drciunstanoe  brought 
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home  to  their  knowledge,  safBcient  to  put  a 
reasonable  man  upon  his  guard,  that  the  person 
upon  the  track  pays  no  heed  to  his  danger 
and  will  take  no  step  to  secure  his  own  safety* 
then  the  situation  changes,  and  the  negligence 
of  the  person  injured  becomes  the  remote  cause 
or  mere  condition  of  the  accident,  and  the  neg- 
ligence of  the  railroad  company  the  proximate 
cause,  and  there  may  be  a  recovery.*' 

[2]  In  the  case  }nst  quoted  from,  and  in 
others  discussing  the  same  subject,  the  right 
of  the  plaintllf  to  recover,  notwithstanding 
his  own  contributory  negligence,  is  placed  on 
the  ground  that  "the  defendant  knows,  or  by 
the  exercise  of  ordinary  care  ought  to  know, 
of  the  plaintiffs  danger."  It  ought  probably 
to  be  stated,  in  this  connection,  that  the 
phrase,  "or  by  the  exercise  of  ordinary  care 
ought  to  know,"  Is  applicable  only  to  that 
class  of  cases  where  the  plaintiff  is  a  person 
to  whom  the  defendant  owes  the  duty  of 
lookout.  If  the  plaintiff  is  a  mere  trespass- 
er, whom  the  defendant  has  no  reason  to  ex- 
pect to  be  on  the  track  at  that  point.  It  is 
only  after  the  discovery  of  his  peril  that  the 
defendant  owes  him  the  duty  to  avoid  injury 
to  him  by  negligence  or  intention.  The  fail- 
ure to  discbver  a  trespasser  of  this  kind  Is 
not  actionable  negligence.  For  a  fall  citation 
of  cases,  see  Palmer  y.  Oregon  Short  line  R. 
Co.,  34  Utah,  466,  98  Pac.  689,  16  Ann.  Cas. 
229,  where  it  is  said  that  Nevada,  North  Car- 
olina, and  Texas  are  the  only  states  holding 
to  the  contrary. 

[3]  Before  proceeding  to  review  the  cases 
where  the  doctrine  of  the  last  clear  chance 
has  been  applied  to  the  relief  of  persons  in- 
jured or  killed  on  railroad  tracks  by  passing 
trains^  of  the  class  to  wfaidi  this  opinion  is 
restricted,  it  may  be  observed  that  the  plain- 
tiff is  always  unconscious  of  his  peril.  But 
that  is  not  sufficient  to  warrant  recovery.  In 
order  to  Justify  a  recovery  the  situation 
must  have  been  such  that  those  operating  the 
train,  in  the  exercise  of  ordinary  care  and 
prudence,  were  admonished  of  the  fact  that 
the  plaintiff  was  apparently  unconscious  of 
his  peril,  and  would  take  no  steps  to  secure 
his  own  safety.  In  order  to  charge  the  de- 
fendant with' liability,  there  must  be,  in  ad- 
dition to  the  presence  of  the  person  on  the 
track,  some  other  fact  or  circumstance, 
brought  home  to  the  knowledge  of  the  de- 
fendant's servant  operating  the  train,  suffi- 
cient to  put  a  reasonable  man  on  his  guard 
that  the  person  on  the  track  pays  no  heed  to 
his  peril,  and  will  take  no  steps  to  insure  his 
safety.     Southern  Ry.  Co.  v.  Bailey,  supra. 

In  Ches.  &  O.  Ry.  Co.  v.  Corbin,  110  Va. 
700,  67  S.  B.  179.  Oorbin,  who  was  a  licensee, 
was  walking  on  the  heads  of  the  ties  with  his 
back  to  the  approaching  engine  and  train, 
when,  withoot  any  signal  to  warn  him  of 
danger,  he  waa  struck  by  the  engine  and 
killed.  The  sax>eradded  facts  upon  which  the 
court  sustained  a  recovery  are  thus  stated  in 
the  opinion: 


"Corbin  was  walking  slowly  along  the  ends 
of  the  cross-ties  with  his  badk  toward  the  ap- 
proaching train,  and  with  an  umbrella  in  his 
left  hand,  hoisted,  and  the  handle  resting  across 
his  shoulder,  and  with  his  dinner  budcet  in 
his  right  hazid ;  that  he  was  apparently  whollv 
unconscious  of  danger.** 

In  the  course  of  the  opinion  it  is  said: 

"In  the  present  ease  the  jury  would  have 
been  warranted  in  drawing  the  inference  from 
the  evidence  that  the  engineer  bad  actual  knowl- 
edge of  Corbin's  periL  But  it  is  not  necessary 
to  rest  the  case  upon  inference.  It  is  dear 
that  Corbin  was  a  licensee  upon  the  premises 
of  the  railway  company,  to  whom  its  servants 
owed  the  duty  of  keeping  a  reasonable  lookout 
to  avoid  injuring  him.  If  in  the  discharge  of 
that  duty  the  engineer  could  have  discovered 
Corbin's  presence  on  the  track  (under  circum- 
stances which  would  naturally  have  induced  be- 
lief in  a  reasonable  mind  that  he  was  uncon- 
scious of  danger)  in  time  either  to  have  warned 
him  of  the  approach  of  the  train  or  to  hare 
stopped  it  and  avoided  the  accident,  and  failed 
to  do  so,  then  the  company  would  be  liable.*' 

In  Ches.  ft  Ohio  Ry.  Co.  t.  Shipp,  111  Ya. 
877,  69  S.  E.  925,  Shipp  was  a  track  walker 
of  the  defendant  company,  and  was  strode 
by  a  caboose  and  killed.  At  the  time  he  was 
struck,  he  was  stooping  over,  in  a  bending 
position,  tightoiing  bolts  on  a  fishbar,  with 
his  back  in  the  direction  from  whidi  the  ca- 
boose came.  There  was  a  brakeman  in 
charge  of  the  caboose,  who  could  have  stop- 
ped it  within  20  feet  He  had  an  unobstruct- 
ed view  of  Shipp  for  188  feet,  but  took  no 
steps  to  stop  it,  and  gave  no  waaming  of  its 
approach,  though  the  position  of  Shipp  plain- 
ly disclosed  the  fact  that  he  was  totally  nn- 
consdouB  of  his  peril.  A  judgment  for  the 
plaintiff  was  sustained. 

In  Southern  Ry.  Co.  v.  Baptist,  114  Va. 
723,  77  S.  B.  477,  a  judgment  for  the  plaintiff 
was  upheld.  In  that  case  Bapttot  went  to  the 
aid  of  a  relative  by  tiying  to  hold  a  fright- 
ened horse  that  was  rearing  and  pitching  to- 
ward a  grade  crossing  of  the  railroad.  An 
engine  and  train  were  thea  approaching  the 
crossing  at  8  or  10  miles  an  hour,  and  it  was 
the  noise  and  sight  of  them  which  fri^tened 
the  horse,  which  was  otherwise  gentle.  The 
plaintiff  could  not  let  loose  the  horse  without 
serious  danger  of  {personal  injury.  The  peril- 
ous position  of  the  plaintiff  was  observed  by 
the  fireman  on  the  engine  when  the  engine 
was  at  least  144  feet  away,  and  the  train 
could  have  been  stopped  within  60  feet,  but 
was  not,  and  the  plaintiff  received  the  inju- 
ries complained  of  by  being  thrown  violently 
against  the  train.  Here  the  situation  dis- 
closed the  peril  of  the  plaintiff,  and,  even  if 
it  be  conceded  that  he  was  guilty  of  negli- 
gence, the  servants  of  the  def^idant  had  the 
last  <dear  chance  of  avoiding  its  effects. 

In  Noriblk  So.  R.  Co.  v.  Crocker,  117  Va. 
82T,  84  S.  E.  681,  the  plaintiff  was  a  pass»i- 
ger  on  a  freight  train,  and  when  the  train 
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stopped  at  a  station  to  do  some  BliUting,  he 
got  off  and  was  standing  on  tbe  station  itlat- 
fonn  smoking.  The  conductor  of  the  train 
called  him  over  to  the  siding  to  show  him  a 
defective  drawhead  on  a  car,  which  the  con- 
ductor said  had  caused  him  several  hours' 
delay  on  the  day  before.  While  Crocker  was 
between  the  rails  Inspecting  the  drawhead, 
the  engine  was  being  backed  on  the  siding 
under  the  direction  of  the  conductor,  who 
was  immediately  at  his  side  and  knew  his  po- 
sition. The  conductor  gave  the  signal  for  the 
coupling,  without  paying  any  further  atten- 
tion to  Crocker.  The  conductor  knew  of 
Crocker's  position,  and  there  was  ample  time 
to  stop  the  engine,  or  to  call  Crocker  from  his 
place  of  danger.  Neither  was  done,  and  the 
result  was  that  Crocker  was  knocked  down 
and  his  leg  was  crushed  and  broken.  Crock- 
er was  allowed  to  recover,  and  it  was  said 
In  the  opinion  that  it  was  immaterial  wheth- 
er he  was  a  trespasser  or  an  invitee.  The 
court  based  the  right  of  recovery  on"*  the 
ground  that — 

"The  'superadded  fact  or  circumstance'  in  the 
present  case,  brought  home  to  the  knowledge  of 
the  conductor,  •  ♦  •  was  that  the  plaintiff, 
who  was  on  the  track  at  the  conductor's  invita- 
tion and  in  his  immediate  presence,  was  en- 
gaged in  examining  the  car  which  the  conductor 
had  called  him  to  see." 

r 

In  Kabler  v.  Southern  Biy.  Co.,  121  Va.  90, 
^  S.  El.  815,  the  deceased  was  a  licensee,  and 
was  killed  while  walking  on  the'  track.  At 
the  point  of  the  accident  the  track  was 
straight  for  several  hundred  yards,  and  there 
was  nothing  to  prevent  the  englneman  from 
seeing  Kabler,  nor  Kabler  from  seeing  the 
approaching  train,  if  either  bad  observed  the 
duty  of  watchful  vigilance.  But  the  super- 
added fact  or  circumstance  whidi  induced 
the  court  to  hold  the  oompany  liable  was 
that— 

"It  was  a  cold,  blustering  day,  and  Kabler, 
who  was  an  old  man,  was  walking  slowly 
against  the  wind,  which  was  blowing  his  cloth- 
ing backward  from  his  person  as  he  proceeded 
on  his  way,  leaning  forward,  the  better  to  face 
the  wind." 

In  Wilson  V.  Va.  Portland  R.  Co.,  122  Va. 
160,  94  S.  E.  347,  the  court  stood  three  to  two 
in  favor  of  the  application  of  the  doctrine  of 
the  last  clear  chance,  but  the  judges  sitting  in 
the  present  case  are  evenly  divided  as  to  the 
proper  holding  in  that  case.  We  do  not, 
therefore,.clte  it  as  authority  oii  the  ques- 
tion. 

In  Roaring  Fork  R.  Go.  v.  Ledford,  124  Va. 

f  101  S.  El  141,  the  deceased  was  walking 

on  the  trads,  facing  an  approaching  engine, 
which  was  backing  with  the  tender  in  front, 
and  was  seen  by  the  engineman  400  yards 
ahead;  but  the  eogineman  testified  that  he 
did  not  thereafter  see  him  and  "did  not  pay 
any  attention  to  him."  The  bell  on  the  en- 
gine was  rIngiQg  at  the  time  of  the  collision, 


and  had  been  ringing  for  some  time  prerious 
tihereto ;  but  a  sawmill  near  by  was  making 
a  great  deal  of  noise,  and  the  deceased  was 
walking  slowly,  and  had  his  head  turned  to 
one  side,  and  was  looking  back  over  his 
shoulder  until  immediately  before  the  colli- 
sion, and  had  been  so  looking  for  some  time, 
attracted  by  work  being  done  on  a  flat  car  on 
a  temporary  track  next  to  the  main  line.  It 
was  obvious  that  he  was  unconscious  of  his 
peril,  and  this  fact  would  have  been  observed 
by  the  engineman  if  he  had  been  'looking. 
The  deceased  was  a  licensee,  and  the  com- 
pany was  held  liable  for  the  negligence  of 
the  engineman  in  failing  to  keep  a  proper 
lookout  In  the  course  of  the  (pinion  of 
Judge  Sims,  it  is  said: 

''Such  duty  of  lookout  along  the  track  in 
front  of  a  moving  train  or  engine,  extends, 
of  conrse,  and  applies  to  a  sufficient  radius  of 
distance  ahead  to  enable  the  engineman  to  stop 
the  train  or  engine  by  the  exercise  of  reason- 
able care  and  diligence  by  the  application  of  the 
brakes,  or  otherwise,  should  he  observe  such  a 
person  on  the  track  in  the  position  and  condi- 
tion aforesaid.  It  is  manifest  that  it  cannot 
be  discharged  by  the  engineman  looking  ahead 
a  fourth  of  a  mile  away  and  his  thereafter 
never  looking  again  along  the  track  in  a  given 
locality,  and  by  the  engineman  contenting  him- 
self with  supposing  that  any  person  whom  he 
may  httve  seen  on  the  track  a  fourth  of  a  mile 
away  will  get  off  the  track  before  the  engine 
reaches  him;  for  if  this  were  true  tiie  last 
clear  chance  doctrine  would  be  wholly  abro- 
gated in  80  far  as  it  imposes  the  duty  aforesaid 
of  the  keeping  of  a  reasonable  lookout.' 


*» 


This  completes  the  review  of  the  cases  of 
the  class  we  are  considering  in  which  the 
doctrine  of  the  'last  dear  chance"  has  been 
applied  to  the  relief  of  the  injured  party. 
On  the  other  hand,  there  are  great  numbers 
of  cases  in  which  this  court  has  refused  to 
apply  the  doctrine,  many  of  which  are  cited 
in  the  footnote  to  an  earlier  i>ortion  of  this 
opinion  and  in  the  opinion  of  the  court  in 
Ches.  &  O.  Ry.  Co.  v.  Corbin,  supra.  From 
these  we  select  a  few  in  which  a  ''superadded 
fact  or  circumstance"  was  sought  to  be 
shown,  or  where  it  was  thought  by  counsel 
that  the  evidence  showed  that  the  engineman 
should  have  observed  the  apparent  uncon- 
sciousness of  the  person  on  the  track  of  his 
peril. 

In  Humphreys  v.  Valley  R.  Co.,  100  Va. 
749,  42  S.  E.  822,  relief  was  refused.  The  de- 
ceased was  killed  while  walking  on  the 
track,  with  his  back  to  the  approaching 
train.  The  deceased  was  familiar  with  the 
surroundings,  the  day  was  clear,  and  the 
track  was  straight  for  700  or  800  yards  in 
the  direction  from  which  the  train  was  com- 
ing. He  stepped  on  the  track,  not  far  from  a 
depot,  without  looking  for  the  train^  or  tak- 
ing any  precaution  for  his  own  safety,  some 
40  or  50  yards  in  front  of  the  train  which 
was  running  downgrade  at  8  or  10  miles  an 
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bonr.  Some  of  the  witnesses  for  the  plain- 
tiff testified  that  ''he  was  limping,  walking 
all  bent  up,  with  his  head  down";  that  be 
seemed  "to  be  bewildered";  '*it  looked  Uke 
something  was  wrong."  Railroad  hands, 
who  were  at  tbe  depot  in  front  of  tbe  de- 
ceased, seeing  his  dangerous  situation,  wav- 
ed tbeir  hands  and  sbouted  to  bim,  and  his 
wife  screamed  to  attract  his  attention,  but 
all  to  no  purpose.  He  was  struck,  and  given 
fatal  injuries.  Some  of  tbe  witnesses  for 
the  defendant  testified  that  deceased  walked 
diagonally  to  the  railroad  track  as  if  he  was 
going  directly  across  tbe  track  to  tbe  door  of 
a  store  in  tbe  depot,  and  had  gotten  but  one 
foot  on  tbe  track  when  he  was  struck  with 
tbe  engine,  while  the  witnesses  for  tbe  plain- 
tiff stated  that  he  walked  on  tbe  ends  of  the 
ties  a  short  distance,  and  then  stepped  over 
inside  tbe  trac^,  and  after  taking  five  or  six 
steps  was  struck  by  the  engine.  No  warning 
was  sounded  by  the  englneman  after  deceas- 
ed got  on  the  track.  Tbe  court,  however, 
took  the  view  that  the  deceased  was  a  tres- 
passer in  entering  upon  tbe  track  where  he 
did,  to  whom  the  duty  of  lookout  was  not 
owing,  that  there  was  no  evidence  that  the 
alleged  condition  of  the  deceased,  or  tbe 
warning  and  shouting,  were  apparent  to  the 
engineman,  and  that  those  signals  to  tbe  de- 
ceased were  not  given  until  the  train  was 
very  close  to  bim. 

In  Southern  Railway  Co.  v.  Bailey,  supra, 
Bailey  was  standing  on  a  concrete  platform 
between  the  north  and  south  bound  tracks  of 
the  company  at  Orange  station.  He  was 
looking  at  tbe  northbound  train  of  the  Chesa- 
peake &  Ohio  Railway  Company,  which  had 
Just  arrived,  when  a  Southern  Railway  train, 
south-bound,  ran  in  to  the  station  at  about 
5  or  6  miles  an  hour,  and  struck  bim,  inflict- 
ing the  injury  complained  of.  From  tbe 
point  at  which  Bailey  was  struck  there  was 
a  clear  and  unobstructed  view  to  the  north, 
from  which  direction  tbe  train  came,  of  over 
1,000  feet.  The  court  held  that  Bailey  was 
guilty  of  negligence  in  standing  so  near  tbe 
track  as  to  be  struck,  and  that  this  negli- 
gence continued  up  to  tbe  moment  of  the  ac- 
cident, and  that,  even  if  tbe  engineman  saw 
his  ix)sltlon,  it  was  a  case  of  mutual  and 
concurring  negligence  and  there  could  be  no 
recovery. 

In  Morton  v.  Southern  Ry.  Co.,  112  Va. 
898,  71  S.  B.  561,  tbe  deceased  undertook  to 
cross  the  track  at  a  public  crossing  at  a  sta- 
tion. He  stepped  almost  in  front  of  the  in- 
coming train,  and  it  was  held  that,  if  there 
was  any  negligence  on  the  part  of  the  com- 
pany, it  was  concurrent  with  the  negligence 
of  tbe  deceased  in  not  looking  and  listening 
before  going  upon  tbe  track,  and  the  court 
therefore  refused  to  apply  tbe  doctrine  of  tbe 
last  dear  chance. 

In  Chesapeake  &  Ohio  Ry.  Co.  v.  Kidd,  116 
Va.  822,  83  S.  B.  933,  recovery  was  denied, 
thou^  the  doctrine  of  the  last  dear  chance 


was  InvokM.  The  facts  of  the  case  and  tbe 
holding  of  the  court  thereon  will  appear 
from  the  fbllowlng  quotation  from  the  opin- 
i(m: 

''It  appears  that  the  plaintiff  was  an  active, 
intelligent  young  man,  24  years  of  age,  who 
lived  at  Eagle  Mountain,  and  was  thoroughly 
familiar  with  the  tracks  and  the  uses  made  of 
them  at  that  station,  and  had  often  seen  the 
'pick-up  train'  by  which  he  was  injured  come 
in  and  do  its  shifting  there.  The  accident  oc- 
curred in  the  daytime,  while  the  plaintiff  was 
standing  on  the  end  of  the  ties,  or  just  inside 
the  rail  of  one  of  the  defendant's  tracks,  look- 
ing at  the  movements  of  trains  and  oonversing 
with  a  passing  acquaintance.  While  standing 
in  this  position,  the  'pick-up  train,'  moving  east, 
ran  upon  him  and  inflicted  the  injuries  com- 
plained of. 

"In  the  view  we  take  of  this  case,  it  is  un- 
necessary to  consider  the  question  of  tbe  de- 
fendant's negligence  in  failing  to  exercise  rea- 
sonable care  to  discover  the  presence  of  the 
plaintiff  on  the  track,  and  thereby  to  avoid  in- 
juring him,  for  if  such  negligence  be  conceded, 
it  will  not  entitie  the  plaintiff  to  recover. 

"In  reaching  the  point  of  the  accident  the 
plaintiff  had  walked  between  trades  along  the 
side  of  a  westbound  train,  and  when  he  stopped 
he  selected  a  railroad  track  to  stand  upon,  al- 
though there  was  about  him  ample  space  where 
he  would  have  been  safe.  After  taking  his 
position  on  the  track  he  did  not  look  to  the 
west,  the  direction  from  wliich  the  'pick-up 
train'  came,  although  the  track  upon  which 
he  stood  was  practically  straight,  with  a  dear 
view  to  the  west  of  more  than  1^00  feet.  If 
he  had  looked  he  would  have  been  obliged  to 
see  the  train  approaching,  whereupon  a  single 
step  would  have  been  sufficient  to  put  bim  be- 
yond the  reach  of  harm.  No  fact  or  circum- 
stance is  brought  home  to  the  knowledge  of 
those  in  charge  of  the  defendant's  train,  snfil- 
cient  to  pnt  a  reasonable  man  upon  notioe  that 
the  plaintiff  was  paying  no  heed  to  bis  danger 
and  would  take  no  step  to  secure  his  own 
safety." 

In  Chesapeake  &  Ohio  Ry.  Ca  ▼.  Saunders, 
116  Va.  826^  83  S.  E.  374,  two  brothers,  who 
were  licensees,  were  walking  along  the  trads 
one  in  front  of  the  other,  picking  np  ooal, 
when  an  engine  and  train  of  cars  came  along. 
The  brother  nearest  the  train  heard  the  train 
and  stepped  off,  but  the  other  brother,  who 
was  only  8  feet  in  front  of  him,  failed  to  do 
so,  and  was  killed.  It  is  said  that  the  de- 
ceased did  not  look  or  listen  for  the  ap- 
proach of  tbe  train  when  he  got  on  the  trad:, 
nor  did  he  once  turn  his  head  and  look  in 
tbe  direction  from  which  the  train  was  com- 
ing. The  track  in  that  direction  was  perfect- 
ly straight  and  tbe  view  unobstructed  for 
over  800  feet  It  is  further  said,  in  viewing 
the  case  from  the  standpoint  of  the  demurrer 
to  tbe  evidence,  it  must  be  assumed  that  the 
employes  of  the  defendant  were  guUty  of 
negligence  in  failing  to  exercise  reasonable 
care  to  discover  the  presence  of  the  deceased 
on  the  track,  but  that  there  was  nothing  in 
the  circumstances  attending  the  situation  to 
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bring  to  the  knowledge  oif  Hie  employ^  In  r  saw  her  oontlnnously  from  that  time  imtil 


charge  of  the  train,  that  the  deceased  was 
paying  no  heed  to  his  danger,  and  would  take 
no  steps  to  secure  his  safety,  and  it  was 
said  that — 

"These  facts  present  a  plain  case  of  mutual 
and  concurring  negligence,  continuing  up  to  the 
moment  of  the  accident.  The  duty  was  equal 
and  each  was  equally  guilty  of  its  breach.' 


t> 


We  have  not  deemed  It  necessary,  In  tbls 
connection,  to  refer  to  cases  where  the  party 
injured  or  killed  was  of  snch  tender  years 
as  not  to  be  capable  of  negligence.  See  Nor- 
folk &  Western  Ry.  Co.  v.  Carr,  106  Va.  508, 
66  S.  B.  276;  Southern  By.  Co.  v.  Wiley,  112 
Va.  183,  70  S.  E.  510. 

[4]  It  has  been  held  time  and  again  by  this 
court  that  It  is  the  duty  of  railroad  employes 
to  keep  a  lookout  for  licensees,  and  when  dis- 
covered to  be  In  peril,  to  do  all  In  their  pow- 
er, consistent  wlthr  their  duty  to  others,  to 
avoid  Inflicting  an  Injury  upon  them.  The 
very  fact  that  a  person  Is  a  licensee  charges 
the  employes  of  the  company  with  the  duty 
to  look  out  for  him,  and  the  object  of  the 
outlook  Is  to  give  warning  of  danger  so  as 
to  avoid  Injury  to  him.  As  soon  as  a  person 
steps  on  the  track  he  is  In  a  place  of  danger. 
The  track  Itself  Is  a  physical  prodamation  of 
danger,  and  he  Is  required,  even  at  a  public 
crossing,  to  look  in  both  directions  and  to 
listen  before  entering  upon  It.  The  nearer 
a  train  approaches  one  upon  the  track,  the 
greater  the  danger,  and  when  it  reaches  that 
point  where  it  is  necessary  for  him  to  leave 
the  track  quickly  to  avoid  a  collision  he  is  In 
peril,  and  if  he  crtlll  remains  on  the  track 
and  is  killed,  there  is  a  calamity.  It  is  the 
perilous  condition  of  the  licensee  of  which  he 
is  entitled  to  be  warned.  If,  with  the  equip- 
ment SL%  hand,  this  warning  can  be  given,  it 
must  be,  and  the  failure  to  give  it  is  negli- 
gence. The  question  presented  for  our  con- 
sideration in  this  case  is:  Was  it  a  case  of 
discovered  peril?  If  It  was,  and  the  discov- 
ery was  made  in  time  to  have  avoided  the 
calamity  which  followed,  the  company  is 
Uable. 

[5]  The  defendant  demurred  to  the  plain- 
tiff's evidence,  hence  we  must  accept  as  true 
all  the  evidence  for  the  plaintiff,  and  all  infer- 
ences therefrom  which  a  jury  might  fairly 
draw,  and  reject  all  of  the  defendant's  evi- 
dence in  conflict  therewith,  and  all  the  infer- 
ences from  the  latter  (although  not  in  con- 
flict with  the  plaintiff's  evld^ice)  which  do 
not  necessarily  result  therefrom.  Johnson 
V.  Ches.  &  O.  By.  Co.,  91  Va.  171,  21  S.  E. 
238.  So  viewing  the  evidence,  we  have,  on 
the  point  at  issue,  the  following  case:  The 
engineman  was  running  a  passenger  train 
on  down  grade  at  the  rate  of  50  miles  an 
hour.  The  steam  was  shut  off,  the  train 
coasting  and  making  very  little  noise.  He 
first  saw  the  deceased  between  the  rails  on 
the  track  when  he  was  500  yards  away,  and 


she  was  struck,  and  never  at  any  time  slack- 
ened his  speed,  blew  his  whistle,  sounded  his 
bell,  or  gave  any  other  warning  of  the  ap- 
proach of  his  train,  and  neither  she  nor  her 
companion  either  looked  back  or  gave  other 
evidence  of  consciousness  of  the  approach  of 
the  train. 

[6]  It  may  be  conceded  that  the  deceased, 
in  falling  to  look  and  listen  for  the  approach- 
ing train,  was  guilty  of  the  grossest  negli- 
gence conceivable.  It  may  also  be  conceded 
that  the  engineman  had  the  right  to  presume 
that  she  would  leave  the  track  in  time  for 
her  own  safety.  But  to  what  extent  and  for 
what  length  of  time  did  the  engineman  have 
the  right  to  act  on  that  presumption?  Upon 
the  facts  stated,  he  was  under  no  obligation 
to  stop  his  train  or  to  slacken  its  speed ;  but 
when  the  point  of  peril  was  readied,  when  it 
was  manifest  that  she  would  be  killed  unless 
she  left  the  track  quickly,  he  owed  her  the 
duty  of  warning  of  the  approaching  train. 
The  very  situation  was  an  admonition  to  him 
of  her  peril,  and  it  then  became  his  duty  to 
do  all  in  his  x)ower,  consistent  with  his  higher 
duty  to  others,  to  avoid  Injuring  her.  The 
warning,  of  course,  should  have  been  given 
in  such  time  and  manner  as  wotild  have  made 
it  effective.  A  tap  of  the  bell  or  a  sound  of 
the  whistle,  which  could  have  been  given  in 
the  twinkling  of  an  eye,  would  have  saved 
her.  It  would  not  have  delayed  traffic.  It 
would  not  even  have  put  any  one  to  incon- 
venience, and  the  warning  should  have  been 
given.  To  require  less  than  this  is  to  under- 
estimate the  sacredness  of  human  life  and 
its  value. 

It  matters  not  how  an  engineman  Is  ad- 
mcmlshed  of  the  peril  of  a  person  on  the 
track,  if  the  admonition  is  su(±i  as  that  a  rea- 
sonably prudent  man  would  be  put  upon  his 
guard  that  the  person  on  the  track  is  heedless 
of  his  danger  and  will  take  no  steps  to  se- 
cure his  own  safety,  it  becomes  the  duty  of 
the  engineman  to  do  all  he  reasonably  can 
to  avoid  Injuring  him.  This  rule  is  some- 
times applied  where  there  has  been  a  failure 
to  obey  signals,  sometimes  where  no  signals 
at  all  have  been  given. 

In  James  v.  Iowa  C^itral  B.  Co.,  183  Iowa, 
231,  165  N.  W.  999,  166  N.  W.  1045,  it  was 
said  that  the  assumption  that  an  adult  per- 
son will  get  off  the  track  may  not  be  carried 
beyond  the  point  where  a  person  of  ordinary 
prud^ice  would  infer  the  contrary.  In  that 
case  signals  were  given,  the  whistle  blown, 
and  the  bell  rung;  but  the  plaintiff  paid  no 
attention  to  them,  and  it  seemed  evident  that 
she  was  not  going  to  leave  tiie  track.  The 
engineman  could  have  stopped  the  train  in 
time  to  have  avoided  a  collision,  but  failed  to 
do  so,  and  the  comi>any  was  held  liable. 
There  was  a  similar  holding  in  Lake  Erie  B. 
Co.  V.  Brafford,  15  Ind.  App.  655,  43  N.  E. 
882,  44  N.  £X  551.    It  la  hardly  necessary. 
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however,  to  dte  farther  authorities,  for  the 
proxxxBition  is  folly  recognized  In  Southern 
Ry.  Co.  V.  Bailey,  supra. 

In  Kelley  v.  Ohio  Valley  R.  Co.,  68  W.  Va. 
2ie»  62  N.  E.  620,  2  L.  R.  A.  (N.  .S.)  898» 
Kelley  and  his  companion,  who  were  tres- 
passers, were  walking  on  the  railroad  track, 
and  were  struck  by  a  fast  train  and  killed. 
The  tradE  was  straight  for  more  than  one- 
half  a  mile,  and  the  trainmen  saw  them 
for  a  long  distance  before  they  were  struck, 
and  saw  that  they  were  making  no  effort  to 
get  off  the  track,  but  gave  no  warning  of 
the  approaching  train,  and  the  single  ques- 
tion presented  was  whether  the  trainmen, 
after  discovering  them  on  the  track,  were 
guilty  of  negligence  in  falling  to  sound  an 
alarm  at  a  prcq^xer  distance  before  striking 
them.   In  the  course  of  the  opinion  it  is  said: 

"Whatever  be  the  duty  of  a  railroad  com- 
pany's agent  to  keep  a  lookout  to  discover  per- 
sons on  the  track,  certain  it  is  that,  when  the 
trainmen  have  discovered  a  human  being  on  the 
trads  and  in  danger,  they  must  give  him  warn- 
ing of  the  train's  approach,  such  a  warning,  by 
whistle  or  bell,  at  such  a  distance  before  reach- 
ing the  trespasser,  that  he  will  be  able  to  hear, 
take  a  thought  for  his  safety,  and  get  off  the 
track.  Common  humanity  demands  this.  True, 
he  is  a  trespasser  and  in  the  wrong ;  but  though 
every  man  who  uses  the  railroad  track  as  a 
footway  is  committing  a  trespass,  has  placed 
himself  within  the  precinct  of  danger  where  he 
has  no  right  to  be,  and  is  guilty  of  gross  neg- 
ligence, yet  people  do  walk  upon  railroad  tracks, 
and  the  law,  from  sheer  necessity,  has  estab- 
lished the  rule,  applicable  not  only  to  railroads, 
but  generally  applicable,  that  it  is  the  duty 
of  one  from  whom  the  injury  comes  that  he 
shall,  when  he  sees  a  man  in  danger,  use  rear 
sonable  care,  take  reasonable  steps,  reasonable 
under  the  circumstances  of  the  particular  case, 
to  save  the  man  in  danger.  He  cannot  punish 
the  trespasser  for  his  wrong.  It  is  a  condition, 
not  a  theory.  He  cannot  thus  himself  be  guilty 
of  a  great  wrong.  He  must  help  his  perishing 
brother,  by  doing  what  he  reasonably  can  to 
warn  and  save  him.  Theae  men  were  absait- 
minded  in  conversation.  Some  become  listless 
and  abstracted  in  mind;  they  are  entitled  to 
warning;  at  any  rate,  so  the  law  is.  Under 
this  principle  it  is  the  duty  of  a  railroad  com- 
pany, it  was  the  duty  of  the  defendant  In 
this  case,  to  blow  an  alarm  with  its  locomotive, 
at  a  point  far  enough  from  Kelly  to  reach  his 
ears,  allowing  him  to  realize  his  danger,  and 
take  steps  to  save  himself  from  the  rushing 
deadly  locomotive.  Raines  v.  Railroad,  89  W. 
Va.  50,  19  S.  E.  665,  24  I/.  R.  A.  226;  Ted 
V.  Railroad,  49  W.  Va.  85,  38  &  B.  618 ;  Ray 
V.  C.  &  O.  Ry.  Co.,  67  W.  Va.  333,  60  S.  B. 
413 ;  3  Elliott  on  Railroads,  |§  1253.  1257.  In 
that  late  great  work,  Thompson's  Commenta- 
ries on  Negligence  (volume  1,  |  238),  we  find 
this:  The  courts  are  almost  universally  agreed 
that,  notwithstanding  the  fact  that  the  plaintiff 
or  the  person  injured  has  been  guilty  of  some 
negligence  in  exposing  his  person  or  property 
to  an  injury  at  the  hands  of  the  defendant, 
yet  if  the  defendant  discovered  the  exposed  sit- 
uation of  the  person  or  the  property,  in  time,  by 
the  exercise  of  ordinary  or  reasonable  care  after 


so  discovering  it,  to  have  avoided  injuring  it, 
and  nevertheless  failed  to  do  so,  the  contribu- 
tory negligence  of  the  plaintiff  or  of  the  per- 
son injured,  does  not  bar  a  recovery  of  danaages 
from  the  defendant  The,  rule  is  aptly  illus- 
trated by  taking  the  case  where  a  person  negli- 
gently waHcs  npon  a  railroad  track,  and  fails  to 
keep  out  of  the  way  of  a  passing  train.  If  the 
engineer,  after  noticing  his  exposed  sitaation. 
fails  to  stop  his  engine,  or  give  the  proper  sig- 
nals, or  otherwise  act  willfully  and  reddessly, 
in  consequence  of  which  the  person  is  killed  or 
injured,  the  company  shall  be  liable  to  pay 
damages. 

"These  unfortunate  men  were  on  the  railroad 
track,  seen  by  the  engineer  and  fireman,  as 
they  themselves  say,  for  a  very  considerable  dis- 
tance before  they  were  struck,  in  open  daylight. 
They  say  that  when  the  train  struck  the  straight 
track  they  saw  the  men.  Thej  saw  them  before 
blowing  a  crossing  signal,  at  least  1,000  feet 
before  the  men  were  struck.  Furthermore,  the 
engineer  swore  that  after  blowing  tiie  whistle 
he  saw  that  the  men  were  making  no  effort  to 
get  off  the  track.  The  facts  fully  establish 
beyond  dispute  that  the  trainmen  saw  these 
men,  and  saw,  and  had  occasion  to  realize,  plain 
reason  to  realize,  that  they  were  in  imminent 
danger,  and  did  realize  it.  Everybody  must 
know  that  an  engineer  who  sees  two  men  walk- 
ing in  front  of  his  engine,  flying  at  the  rate 
of  40  miles  an  hour,  only  a  few  feet  away,  sees 
that  ihey  are  in  imminent  danger.  Tme,  the 
engineer  may  assume  that  the  trespasser  will 
get  off  the  track;  but,  when  he  sees  for  several 
hundred  feet  that  he  makes  no  effort  to  get 
off  the  track,  it  must  inevitably  arouse  a  rea- 
sonable apprehension  that  the  man  does  not  real- 
ize his  danger,  and  that  the  case  calls  for  prompt 
alarm  signals:" 

In  Loaisville  &  N.  R  Co.  t.  Tlnkliam's 
Adm'x,  44  S.  W.  430,  19  Ky.  Law  Hep.  1784, 
the  tucts  and  the  holding  of  the  coort  are 
well  expressed  in  the  headnotes,  whlcdi  are 
fnUy  sustained  by  the  text  of  the  opinion,  as 
follows: 

"1.  Where  trainmen  see  a  trespasser  on  the 
tradk  in  front  of  the  train,  it  is  their  duty  to 
give  timely  warning  of  the  danger,  and,  if  nec- 
essary and  practicaUe,  to  slacken  speed  and 
stop  the  train. 

"2.  Where  the  engineer  saw  a  trespasser  on 
the  track  600  yards  ahead  of  the  engine,  and 
neither  gave  the  usual  signal  nor  made  any 
effort  to  stop  the  train  until  within  100  yards, 
the  question  of  negligence  was  for  the  jury." 

This  ca4se  resembles  the  case  at  bar  in  that 
in  the  Kentndcy  case,  as  here,  the  train  was 
running  downgrade  at  50  miles  an  hour. 

In  111.  Central  R.  Co.  y.  Hocker,  65  S.  W. 
488,  21  Ky.  Law  Rep.  1398,  it  was  held  that, 
while  the  operatives  of  a  train  were  not 
bound  to  stop  a  train  npon  discovery  of  a 
trespasser  upon  the  track,  they  should  warn 
him  by  sounding  the  whistle  or  ringing  the 
belL 

In  Houston  &  T.  R.  Co.  v.  Harvin  (Tex.) 
64  S.  W.  629,  it  was  held  that  the  employ^ 
of  a  railway  company  operating  its  engines 
are  not  authorized  to  presume  that  the  per- 
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to  avoid  Injury  nnless  some  warning  is  glren. 
In  Lake  Shore,  eta,  R.  Co.  r.  Bodemer, 
189  ni.  596,  29  N.  B.  692,  82  Am.  St  Hep. 
218,  in  discussing  the  general  duty  of  per- 
sons operating  railroad  engines  to  trespass- 
ers, it  was  said: 

"It  was  the  duty  of  the  engineer  to  exercise 
ordinary  care  to  avoid  striking  the  deceased, 
even  if  he  was  a  trespasser.  If  it  was  impos- 
sible to  stop  the  train  in  time.  It  may  yet 
have  been  possible  to  have  warned  the  plalntifF 
of  his  danger  in  time  to  have  enabled  him  to 
get  out  of  the  way.  The  engineer  'must  use  all 
the  usual  signals  to  warn  the  trespasser  of  dan* 
ger.'  2  Shearman  &  Bedfield  on  Negligence 
(4th  Ed.)  S  483.'* 

In  a  further  discussion  of  the  facts  in  that 
particular  case,  and  referring  to  the  duty 
of  the  jury  to  weigh  and  consider  the  evi- 
dence with  reference  to  the  ability  of  the 
engineer  to  give  timely  signals,  it  is  said: 

''If  they  believe  from  the  evidence  that  the 
engineer  saw  the  boy,  and  thereafter  waited 
until  the  sound  of  the  whistle  conld  do  no  good, 
when,  by  whistling  as  soon  as  the  deceased' came 
upon  the  track,  he  could  have  warned  him  in 
time  to  have  enabled  him  to  escape,  tiiey  were 
Justified  in  finding  for  the  plaintiff.''  139  111. 
596,  29  N.  E.  692,  32  Am.  St  Rep.  218. 

In  Humphreys  ▼.  Valley  R.  Co.,  supra,  it 
is  said: 

"He  [the  engineman]  was  entitled  to  act  upon 
this  presumption  until  it  became  apparent  to 
him,  as  a  man,  ezercishig  ordinary  prudence, 
that  the  deceased  was  abont  to  get  upon  the 
track  or  dangerously  near  to  it,  or  would  keep 
on  the  track,  without  taking  the  precautions 
required  of  him  for  his  own  safety.  This  is 
conceded  to  be  the  general  rule,  with  the  quali- 
fication that  'if  there  is  anything  about  the 
appearance  of  the  person  or  other  circumstanc- 
es, indicating  to  the  engineman  that  such  per- 
son is  not  conscious  of  the  danger,'  the  rule  does 
not  apply.** 

In  Norfolk  &  W.  R.  Co.  v.  Carr,  106  Va.  608, 
56  S.  E.  276,  in  considering  the  suffldenqy  of 
the  declaration,  it  was  said  that — 

'The  negligence  of  the  defendant  conimny, 
which  was  the  breach  of  the  duty  alleged,  is 
averred  to  be  its  failure  to  keep  a  proper 
lookout  for  persons  on  the  tracks  or  danger- 
ously near  thereto,  and  to  give  proper  and  rea- 
sonable warnings  by  signals,  sounds,  or  other- 
wise of  the  approach  of  the  engine  and  cars 
upon  its  tracks  to  those  whom  the  defendant 
knew,  or  by  the  exercise  of  ordinary  care 
should  have  known,  to  be  in  a  dangerous  posi- 
tion. It  is  not  necessary  to  recite  here  with 
more  detail  the  averments  of  this  declaration. 
It  sets  out  with  fullness  and  clearness  every 
essential  fact  necessary  to  apprise  the  defend- 
ant company  of  the  nature  of  the  demand 
against  it,  and  if  its  averments  were  admitted, 
there  would  be  no  difficulty  in  rendering  judg- 
ment upon  them  for  the  plaintiff." 

The  facts  there  declared  to  ha,ve  been 
sufficiently  alleged  were  in  this  case  proved. 


opinion,  that — 

The  duty  to  keep  a  reasonable  lookout  at 
places  constantly  used,  with  the  knowledge  of 
the  company,  at  all  hours  of  the  day,  by  large 
numbers  of  men,  women  and  children,  is  an  es- 
tablished rule.** 


The  only  object  ci  the  outlook  was  to  give 
warning  of  danger  to  those  likely  to  be  found 
(m  the  track.  In  the  case  at  bar,  the  de- 
ceased was  seen  for  600  yards,  but  no  warn- 
ing was  given. 

£7]  In  Wash.  &  O.  D.  Ry.  Co.  v.  Ward,  119 
Va.  324,  89  S.  B.  140,  the  facts  were  very  sim- 
ilar to  those  in  the  case  last  mentioned,  In 
both  of  which  a  reoorery  was  sustained.  It 
was  there  held  that  the  company  was  liahLe 
for  an  injury  to  a  licensee,  unless  those  in 
charge  of  the  cars  did  all  in  their  power, 
consistently  with  their  own  safety  and  the 
safety  of  those  to  whom  they  owed  a  higher 
duty  to  avoid  the  injury  after  they  discov* 
ered  the  peril  of  the  person  injured,  or  mig^t 
have  discovered  it  by  the  exercise  of  ordinary 
care  in  keeping  a  proper  lookout  for  such 
person,  at  the  point  where  the  injury  was  in- 
flicted. The  opinion  also  repeats  the  rule, 
so  often  announced  by  this  court,  that  rail- 
road companies  must. use  ordinary  care  to 
discover  and  to  avoid  injuring  licensees,  and 
cites  some  of  the  previous  cases  on  that  sub- 
ject This  view  is  emphasized  in  Roaring 
Fork  R.  Co.  v.  Ledford,  supra.  In  the  case 
at  bar  it  would  seem  that  a  statement  of  the 
facts  as  they  appear  in  the  demurrer  to  the 
evidence  is  all  the  answer  needed  to  the  In* 
quiry:  Did  the  engineman  use  ordinary  care 
to  avoid  injury  to  the  deceased  after  he  dis- 
covered her  peril?  The  duty  imposed  upon 
the  engineman  was  to  use  ordinary  care  to 
discover  the  peril  of  the  licensee,  and,  having 
discovered  it,  to  use  like  care  to  avoid  in- 
juring him.  The  omission  of  either  duty 
is  actionable  negligence,  and  if  the  evidence 
leaves  it  doubtful  whether  or  not  he  did  use 
such  care,  then  the  question  is  one  for  the 
jury. 

The  cases  in  North  Oarolina  seem  to  take 
a  different  view.  In  a  number  of  th^n  it  Is 
stated  that  the  engineman  has  the  right  to 
assume  that  the  person  seen  walking  on  the 
track,  apparently  in  possession  of  his  facili- 
ties, will  leave  the  track  for  his  own  safety, 
and  may  act  on  tills  presumption,  even  up  to 
the  last  moment,  when  it  is  too  late  to  save 
him  (Treadwell  v.  Atlantic,  etc.,  R.  Co.,  169 
N.  C.  694,  86  S.  E.  617,  and  cases  dted),  and 
that  he  is  not  guilty  of  heglig^ice  in  ftiil- 
ing  to  give  signals  to  the  pedestrian  (Aber- 
nathy  v.  Southern  R.  Co.,  164  N.  C.  91,  89 
S.  E.  421 ;  Ward  v.  Ballroad  Co.,  167  N.  a 
148,  83  S.  E.  326,  L.  XL  A.  1918B,  451). 

The  principle  hereinbefore  enunciated,  that 
Che  situation  itself  may  furnish  sufficient  ad- 
monition to  the  engineman,  is  not  in  con- 
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flict  with  the  doctrine  announced  In  Sonthem 
Ry.  Co.  y.  Bailey,  supra,  wbere  It  la  said: 

''If,  howeyer,  it  appears  that  those  in  control 
of  a  train,  in  the  discharge  of  their  admitted 
duty  to  keep  a  reasonable  outlook,  £scoYer, 
or  should  have  discovered,  a  person  upon  the 
track,  and  there  be  superadded  any  fact  or  cir- 
cumstance brought  home  to  their  knowledge, 
sufficient  to  put  a  reasonable  man  upon  his 
guard,  that  the  person  upon  the  track  pays  no 
heed  to  his  danger  and  will  take  no  step  to  se- 
cure his  own  safety,  then  the  situation  chang- 
es and  the  negligence  of  the  person  injured  be- 
comes the  remote  cause  or  mere  condition  of 
the  accident,  and  the  negligence  of  the  rail- 
road company  the  proximate  cause,  and  there 
may  be  d  recovery." 

In  the  case  at  bar  there  were  two  persons 
on  the  track,  and  three  others  so  near  their 
side  that  they  could  touch  each  other,  none 
of  whom  evinced  any  consciousness  of  the 
approadilng  train.  The  train  was  running 
at  the  rate  of  nearly  75  feet  per  second  and 
making  no  noise,  as  witnesses  for  the  plain- 
tiff say.  Surely  some  one  of  the  five  would 
have  looked  tack  or  given  some  evidence  of 
consciousness  of  the  approaching  train,  if 
they  heard  it  The  y&^  attitude  of  the  par- 
ties, the  failure  of  five  people  to  give  any  In- 
dication of  consciousness  of  danger,  and  the 
manifest  and  Increasing  peril  of  the  deceased 
were  "superadded  circumstances"  brought 
home  to  the  englneman's  knowledge  sufficient 
to  put  a  reasonable  man  upon  his  guard  that 
the  deceased  was  totally  ignorant  of  her  peril 
and  would  take  no  steps  to  secure  her  safety. 
At  least,,  the  Jury  might  have  so  found,  and 
hence  we  must  so  hold. 

It  may  be  that  the  previous  decisions  of 
this  court  do  not  seem  to  be  in  entire  har- 
mony on  this  subject,  but  an  examination  of 
the  cases  In  which  recovery  against  the  rail- 
road company  has  been  refused,  although  the 
englneman  either  failed  to  give  a  signal  or 
to  stop  the  train,  will  generally  disclose  some 
fact  or  circumstance  differentiating  it  from 
other  cases.  Thus,  the  failure  to  give  the 
signal  was  at  a  station  where  people  are 
constantly  on  the  track,  but  every  one  is  on 
the  lookout  for  incoming  trains  and  no  signal 
was  deemed  necessary  (Southern  Ry.  Oo.  v. 
Bailey,  supra);  or  the  signal  was  given,  but 
the  peril  whs  not  discovered  untU  It  was  too 
late  to  stop  the  train  (Norfolk  &  W.  Ry.  Ck>. 
V.  Harman,  83  Va.  553,  8  S.  B.  251) ;  or  the 
person  injured  or  killed  was  facing  the  ap- 
proaching train  that  inflicted  the  injury 
(Tyler,  Rec*r,  v.  Sites,  90  Va.  539,  19  S.  B. 
174);  or,  although  the  person  killed  was 
facing  the  approaching  train,  it  was  obvious 
that  he  was  unconscious  of  his  peril  (Roar- 
ing Fork  R.  Oo.  v.  Ledford,  supra);  or  sig- 
nals were  given  by  third  persons,  but  unheed- 
ed, and  the  train  could  not  be  stopped  (Hum- 
phreys V.  Valley  R.  Oo.  supra);  or  there  was 
some  other  reasonaUe  excuse  for  the  failure 
to  make  any  effort  to  avoid  injury  to  the 


person  on  the  track.  The  decisions  have  not 
always  been  placed  on  the  grounds  above  in- 
dicated, and  expressions  have  sometimes  been 
used  which  were  not  necessary  to  the  con- 
clusion reached;  but,  as  above  stated,  there 
has  been  generally  some  distinguishing  fact 
or  circumstance,  and  the  court  has  exerdsed 
its  best  judgment  on  the  facts  and  drcnm- 
stanoes  of  each  case  as  it  was  presented. 

But,  whatever  may  have  been  the  prior 
holdings,  we  are  of  opinion  that,  when  the 
englneman  or  other  person  in  charge  of  a 
moving  engine  or  car  see9  a  person  in  appar* 
ent  possession  of  his  faculties  on  the  track, 
or  so  near  thereto  that  he  will  probably  be 
injured  or  killed  unless  he  changes  his  posi- 
tion, he  has  the  right  to  assume  that  he  wUl 
change  his  position  In  time  for  liis  own  safety 
until  the  approach  is  so  dose  that  an  engine- 
man  of  ordinary  care  and  prudence  would  be 
admonished  of  his  peril,  and  if  he  then  gives 
no  evidence  of  consciousness  of  his  peril  it 
is  the  duty  of  such  englneman  or  person  in 
charge  to  give  timely  and  suitable  warning 
of  the  approach  of  such  engine  or  car,  and 
if  the  warning  appears  to  be  unheeded  to 
use  all  other  means  within  his  power,  consist- 
ent with  his  hi^er  duty  to  other  persons, 
to  avoid  Injury  to  one  who  has  thus  exposed 
himself.  The  failure  to  exercise  this  degree 
of  care  by  a  servant  operating  such  engine 
or  car  is  negligence  for  which  the  master  is 
liable.  If  the  person  on  or  dangeroasLy  near 
the  track  is  one  to  whom  the  duty  of  lookout 
is  owing,  and  his  Injury  or  death  results 
from  a  collision  which  would  not  have  oc- 
curred if  a  proper  lookout  had  been  kept  and 
warning  given  by  the  servant  operating  the 
engine  or  car,  then  the  nuuster  is  likewise 
liable.  Roaring  Fork  R.  Oo.  v.  Ledford^ 
supra.  If  a  person  is  oa  the  trade  and  in 
an  apparently  helpless  condition,  mere  warn- 
ing is  not  suffident,  because  it  would  be 
useless;  but  the  servants  operating  the  en- 
gine or  car  must  use  all  the  means  within 
their  power,  consistent  with  their  higher  duty 
to  others,  to  avoid  injuring  him  after  dis- 
covering his  perilous  position,  or  if  he  be  one 
to  whom  the  duty  of  lookout  Is  owing,  after 
they  should  have  discovered  it  Seaboard  B. 
Co.  V.  Joyner,  92  Va.  854,  23  S.  E.  773. 

All  of  us  are  more  or  less  negligent  at 
timea  That  is  to  be  expected.  Hence  wo 
should,  as  far  as  iM^ctlcable,  relieve  the 
negligent  party  of  the  effects  of  his  negligence 
when  it  can  be  done  consistently  with  a 
higher  duty  owing  to  others.  This  is  espe- 
cially true  where  that  effect  Is  death  or  seri- 
ous bodily  harm.  This  Is  simply  ai^lylng 
the  doctrine  at  the  last  dear  chance.  We 
do  not,  by  any  means,  intend  to  intimata 
that  persons  walking  on  railroad  trades 
should  be  excused  for  inattention,  f6r  flailure 
to  keep  a  constant  lookout  in  both  directions 
for  approaching  trains;  but  if  they  have 
not  done  so,  and  are  discovered  iqpon  the 
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track,  and  the  ^iglneman  can  by  signal  warn 
them  of  the  approaching  danger,  and  thereby 
obviate  the  consequences  of  their  negligence, 
it  is  his  duty  to  do  so.  The  law  Is  thus  stat- 
ed In  2  Shear,  ft  Red.  on  Negligence  (4th 
Ed.)  I  483: 

'The  rule  stated  in  section  90,  that  the  plain- 
tiff may  recover,  notwithstanding  his  contribu- 
tory negligence,  if  the  defendant,  after  becom- 
ing aware  o(  the  plaintiff's  danger,  failed  to 
use  ordinary  care  to  avoid  injuring  him,  has 
been  enforced  in  many  railroad  cases.  Thus  a 
railroad  engineer,  after  becoming  aware  of  the 
presence  of  any  person  on  the  track,  however 
unlawfolly,  or  imprudently,  is  bound  to  use  the 
same  care  to  avoid  injury  to  such  person  which 
he  ought  to  use  in  favor  of  a  person  lawfully 
and  properly  upon  the  track.  He  must  use  aU 
the  proper  signals  to  warn  the  trespasser  of 
the  danger,  and  he  must  also  check  the  speed 
of  his  train,  and  even  bring  it  to  a  full  stop, 
if  necessary,  unless  the  circumstances  are  sudi 
as  to  give  tiie  engineer  good  reason  to  believe 
that  the  traveler  sees  or  hears  the  train  and 
will  step  off  the  track  in  ample  time  to  avoid 
all  danger,  without  any  diminution  of  the  speefl 
of  the  train.  GThese  rules  apply  to  all  cases, 
even  of  the  most  outrageous  negligence  on  the 
part  of  the  person  on  the  track,  as,  for  ex- 
ample, to  cases  in  which  children  or  drunkards 
have  fallen  asleep  lying  across  the  rails.  In 
general,  an  engineer  would  have  the  right  to  as- 
sume that  a  person  walking  upon  the  track  was 
in  possession  of  ordinary  sight  and  hearing, 
and  would  therefore  escape  as  quickly  as  any 
ordinary  person;  but  when  the  conduct  of  the 
traveler  is  such  as  to  excite  a  doubt  of  this, 
the  engineer  is  bound  to  use  greater  caution, 
and  to  stop  the  train,  if  necessary.'* 

In  the  case  at  bar,  there  was  no  need  to 
stop  the  train,  nor  to  slacken  its  speed;  but 
it  was  necessary  to  give  a  warning  signal, 
and  to  give  It  at  such  time,  place,  and  manner 
as  would  have  been  tf ectual,  if  promptly 
heeded.  Humanity  demands  this  much.  It 
was  not  done,  and  for  that  reason  the  de- 
murrer to  the  evidence  should  have  been 
overruled,  and  judgment  should  have  been 
cmtered  on  the  verdict  in  flavor  of  the  plain- 
tiff. 

It  is  due  to  the  engineman  to  say  that  he 
testified  to  giving  at  least  two  crossing  sig- 
nals within  a  comparatively  short  distance 
of  where  the  deceased  was  struck,  and  that 
the  bell  on  the  engine  was  ringing  at  the 
time  of  the  collision  and  had  been  ringing 
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for  a  considerable  distance  before  reaching 
that  point — ^indeed,  even  from  the  time  he 
came  in  sight  of  her.  He  is  supported  in 
these  statements  by  his  fireman  and  by  sev- 
eral other  witnesses,  who  were  called  to 
testify  on  behalf  of  the  defendant.  But,  upon 
the  defendant's  demurrer  to  the  evidence, 
this  evidence  could  not  be  considered  by  the 
trial  court,  as  it  was  In  conflict  with  the 
testimony  of  the  witnesses  for  the  plaintiff. 

For  the  reasons  hereinbefore  stated,  the 
judgment  of  the  circuit  court  must  be  revers- 
ed, and  judgment  will  be  entered  in  this  court 
in  favor  of  the  plaintiff  for  $2,000,  with  in- 
terest, damages,  and  costs,  as  provided  by 
law. 

Reversed. 

SIMS,  J.  (concurring  in  part  and  dissenting 
in  part).  I  concur  in  the  result  of  the  ma- 
jority opinion,  as  I  think  there  were  sufl3- 
clent  "superadded"  or  abnormal  drcumstano- 
es  present  In  the  case  to  have  warranted  the 
jury  in  concluding,  had  there  been  no  demur- 
rer to  evidence,  that,  at  a  time  when  the  train 
was  amply  far  enou^  away  from  the  deceased 
for  it  to  have  been  stepped,  or  slowed  down, 
so  as  to  have  avoided  the  accident,  by  the 
exercise  of  reasonable  effort  to  that  end.  It 
was  either  obvious  to  the  engineman,  or  by 
the  exercise  of  reasonable  care  by  him  in 
his  lookout  would  have  been  obvious  to  him, 
that  the  deceased  was  wholly  unconscious 
of  her  peril  and  would  likely  take  no  steps 
to  escape  from  the  approaching  danger. 

Am  to  the  duty  to  warn  under  the  last 
dear  chance  doctrine:  Where  the  statute  on 
the  subject  of  warning  (section  1204d  of 
Pollard's  Oode)  does  not  apply,  I  know  of  no 
legal  prindple  whidi  imposes  the  duty  to 
warn  a  licensee  on  the  track,  except  in  case 
of  the  existence  of  sudi  "superadded"  or  ab- 
normal circumstances  as  aforesaid,  which 
are  or  should  be  observed  as  aforesaid.  It 
is  true  that  the  duty  to  warn  may  thus  arise 
after  it  is  too  late  to  stop  or  so  slow  down 
the  train  as  to  avoid  the  acddent,  but  I 
cannot  see  that  that  alters  the  legal  prin- 
dple involved.  I  think  the  holding  of  the 
majority  opinion  on  the  subject  of  the  duty 
to  warn  Introduces  a  new  prindple  on  the 
subject,  which  can  be  created  only  by  statr 
ute,  and  hence  cannot  concur  in  that  portion 
of  such  opinion. 
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1.  INDICTMXITT  AND   ITTFOBMATION  ^=»125(81) 

—Count     ohabgino     vabiovb     OFnENSES 

AOAINST  LIQUOB  LAWS  IS  GOOD. 

A  count  charging  that  defendant  did  nnlaw- 
fnlly  "manufacture,  transport,  sell,  keep,  store 
and  expose  for  sale,  give  away,  dispense,  solicit, 
advertise,  and  receive  orders  for  ardent  spirits," 
is  good. 

2.  Intoxicatino  ijQnoBS  ^=»210— Count  fob 

BBINGINQ  LIQUOB  INTO  STATE  IS  GOOD 
WHEBE  IT  DOES  NOT  CHABGE  TBANSPOBTATION 
IN  INTEB8TATE  COMHEBCB. 

A  count  charging  that  defendant  unlawfully 
brought  ardent  spirits  into  the  state  from  a 
point  without  the  state  was  good,  where  it  did 
not  charge  that  they  were  transported  in  inteiv 
state  commerce. 

3.  WITNESSES  ^=>277(2)~QUE8TiaN  WHETHEB 
ACCUSED  WOULD  SWEAB  TO  ANTTHING  NEED 
NOT  BE  8TBICE3SN. 

Where  there  was  testimony  tending  to  show 
the  intimate  friendship  and  association  exist- 
ing between  a  witness  and  accused,  and  that  he 
had  perjured  himself  as  to  one  matter  about 
which  he  testified,  it  was  not  error  to  refuse  to 
strike  out  the  question  on  cross-examination, 
"Tou  will  swear  to  anything  in  this  case,  will 
yon  not?" 

4.  Witnesses  ^=9388— Mat  be  bbquibed  to 

ANSWEB  BBUCVANT  QUESTIONS  HOWBYEB  DI8- 
GBACEFUIi  OB  DISCBEDITABLE. 

While  a  witness  cannot  be  imi)eaQhed  by 
questions  regarding  his  personal  conduct  not 
re^levant  to  the  case  on  trial,  but  only  by  evi- 
dence of  his  bad  general  reputiition  for  truth  and 
veracity,  he  must  answer  relevant  or  material 
questions,  however  much  they  disgrace  or  dUh 
credit  his  character. 

5.  CBIlflNAL  LAW  ^s»762(3)— INSTBUCTION  ON 
ACCOMPLICE  TESTIUaNT  PBOPBBLT  BEFU8ED 
WHEBE  JUBT  MIGHT  UNDEBSTAND  IT  TO  BB 
AN  EXPBESSION  OF  OPINION. 

Where  the  court  told  the  jury  that  the  evi- 
dence of  an  accomplice  must  be  received  and 
acted  upon  with  caution,  and  that  two  or  more 
accomplices  could  not  corroborate  each  other,  a 
further  instruction  that  the  source  of  such  evi- 
dence was  tainted,  and  the  danger  of  collusion 
and  temptation  to  exculpate  themselves  was  so 
strong  as  to  require  a  warning  against  the  dan- 
ger of  convicting  upon  their  uncorroborated  tes- 
timony, was  properly  refused,  as  the  jury  might 
have  understood  that  the  court  thought  the  tes- 
timony tainted  and  uncorroborated. 

6.  Intoxicating  uquobs  ^=9138— Fedebal 
statute  not  applicable  whebe  pubposb 
of  tbanspobtation  of  liquob  does  not  ap- 

PEAB. 

Act  Cong.  March  3,  1017,  S  6  (U.  S.  Comp. 
St  1918,  U.  S.  Comp.  St  Ann.  Supp.  1919,  | 
8739a),  punishing  any  person  causing  intoxicat- 
ing liquors  to  be  transported  in  interstate  com- 
merce, except  for  scientific,  sacramental,  medic- 


inal, or  medianical  purposes,  Into  itateB  pro- 
hibiting its  manufacture  or  sale,  was  inapplica- 
ble, where  there  was  neither  allegation  nor  proof 
that  the  transportation  was  not  for  one  of  tfaa 
excepted  purposes. 

Error  to  Corporation.  Court  of  Norfolk. 

Arthnr  L.  Hunt  was .  Gonvicted  of  an  of- 
fense, and  he  brings  error.    AflSrmed. 

The  indictment  tn  this  case  was  as  follows: 

"The  grand  Jurors  of  the  commonwealth  of 
Virginia,  in  and  for  the  body  of  the  city  of  Nor- 
folk, and  now  attending  the  said  court  at  its 
August  term,  1918,  upon  their  oaths,  present 
that  Arthur  L.  Hunt,  within  one  year  next 
prior  to  the  finding  of  this  indictment,  in  the 
said  city  of  Norfolk,  did  unlawfully  manufac- 
ture, tranfifport,  sell,  keep,  store  and  expose  for 
sale,  give  away,  dispense,  solicit,  adyertise,  and 
receive  orders  for  ardent  spirits,  against  the 
peace  and  dignity  of  the  commonwealth  of  Tir- 
ginia. 

''And  the  grand  Jurors  aforesaid,  upon  their 
oaths  aforesaid,  do  further  present  that  the  said 
Arthur  L.  Hunt,  within  one  year  next  prior  to 
the  finding  of  this  indictment,  in  the  said  city 
of  Norfolk,  did  unlawfully  transport  from  one 
point  to  another  in  this  state  ardent  spirits, 
against  the  peace  and  dignity  of  the  oonunon- 
wealth  of  Virginia. 

"And  the'  grand  Jurors  aforesaid,  upon  th^ 
oaths  aforesaid,  do  further  present  that  the  said 
Arthur  L.  Hunt,  within  one  year  next  prior  to 
the  finding  of  this  indictment,  in  the  said  dty 
of  Norfolk,  did  unlawfully  bring  into  this  state 
from  a  point  without  this  state,  for  use  in  this 
state,  ardent  spirits,  against  the  peace  and  dig- 
nity of  the  commonwealth  of  Virginia." 

There  was  a  demurrer  to  tlie  indictment 
and  to  eadti  count  thereof  which  was  over- 
ruled. 

There  was  a  trial  by  Jury  resulting  in  a 
verdict  which  was  as  follows: 

"We,  the  jury,  find  the  accused  guilty  as 
charged  in  the  indictment,  and  fix  his  pontsh- 
ment  at  |250  fine  and  three  months  in  jaiL" 

There  ¥^as  a  Judgment  of  the  court  in  ao» 
cordance  with  su<di  rerdict. 

There  is  direct  conflict  of  testimony  In  the 
case,  but  as  the  evidence  must  be  regarded 
by  11S,  the  material  facts  are  as  follows : 

The  accused  was  guilty  of  unlawfully 
bringing  at  one  time  into  this  state,  to  wit, 
to  the  city  of  Norfolk,  from  a  point  with- 
out the  state,  to  wit,  from  the  city  of  Wash- 
ington, D.  C,  ardent  spirits  In  excess  of  one 
quart,  by  means  of  a  common  carrier,  to 
wit,  by  bringing  It  with  him  In  sample  cases 
on  a  steamship  plying  between  Washington, 
D.  C,  and  Norfolk,  Va. 

The  accused  was  also  guilty  of  unlawfully 
transporting  said  ardent  spirits  at  one  time 
from  one  point  to  another  In  this  state,  to 
wit,  from  the  steamship  after  its  arrival  at 
the  wharf,  which  was  Its  landing  place  in 
Norfolk,  to  another  point  within  such  dty* 
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to  wit,  to  tlie  place  of  tbe  setzure  of  tHe 
ardent  spirits  as  they  were  being  carried 
ashore  fr6m  the  steamship^  the  latter  place 
being  on  said  wharf  a  short  distance  from 
the' steamship. 

Two  witnesses  for  the  commonwealth,  on 
whose  testimony  the  commonwealth  In  large 
part  had  to  rely  to  prove  the  abore  stated 
facts,  were  themselves  under  indictment  for 
the  same  offenses  as  those  aforesaid,  but  had 
not  been  tried  therefbre  at  the  time  they  tes- 
tified in  the  instant  case. 

The  accused  asked  the  trial  court  to  give 
the  following  Instruction  to  the  jury,  which 
we  will  designate  as  (4). 

(4)  "The  court  instructs  the  jury  that  while 
the  rule  of  decision  in  this  jurisdiction  is  that 
the  jury,  as  triers  of  fact,  may,  if  they  see 
proper  to  do  so,  convict  the  accused  upon  the 
uncorroborated  testimony  of  an  aocompliee 
alone,  nevertheless  the  principle  is  well  settled 
that  the  evidence  of  an  accomplice  must  be  receiv- 
ed and  acted  upon  by  the  jury  with  great  caution. 
The  source  of  such  evidence  is  tainted^  and  the 
danger  of  collusion  hettoeen  the  accomplices  and 
the  temptation  to  eaculpate  themselves  5y  fiwing 
the  responsihility  upon  others  is  so  strong  that 
it  is  the  duty  of  the  court  to  warn  the  jury 
against  the  danger  of  anwioting  the  aeoused 
upon  their  unoorrohorated  testimony;  and  the 
jury  are  further  instructed  that  if  two  or  more 
accomplices  are  produced  as  witnesses  they  are 
not  deemed  to  corroborate  each  other,  but  the 
same  rule  is  applied  and  the  same  corroboration 
is  required  as  if  they  were  but  one."  (Italics 
•npplied.) 

The  court  omitted  the  language  which  we 
have  italicized  and  gave  the  remainder  of 
such  instruction  as  asked.  This  action  of 
the  trial  court  is  made  the  basis  of  an  as- 
signment of  error. 

The  commonwealth  introduced  testimony 
which,  as  it  must  be  considered  by  us,  estab- 
lished the  facts  that  one  Hosier,  a  witness 
for  the  accused,  who  bad  formerly  sold 
liquor  in  Baltimore,  Philadelphia,  and  other 
places,  was  an  intimate  associate  and  friend 
of  the  accused;  that  Hosier  was  at  the 
aforesaid  landing  place  of  the  steamship  when 
it  arrived  as  aforesaid ;  that  the  accused  was 
seen  by  Hosier  to  take  a  bottle  out  of  his 
pocket,  which  was  a  half-pint  dark  brown 
bottle  similar  to  those  found  in  the  sample 
cases  aforesaid,  and  throw  it  overboard  (over 
the  side  of  the  steamship),  after  the  accused 
was  arrested  and  while  he  was  talking  to 
Hosier,  whom  he  had  Immediately  called  for 
on  being  arrested;  and  yet  Hosier  testified 
that  the  bottle  thus  thrown  away  by  the 
accused  was  not  that  character  of  bottle,  but 
a  flint  bottle,  an  eight-ounce  vial,  such  as 
the  accused  testified  that  it  was,  and  which 
the  accused  testified  had  contained  a  cough 
mixture  but  was  empty  at  the  time,  but  as 
to  which  Hosier  said  the  accused  took  the 
bottle  out  of  his  pocket  and  took  a  drink  from 
It  and  then  threw  it  away. 
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In  the  course  of  the  cross-examination  of 
Hosier  tbe  commonwealth's  attorn^  asked 
this  witness  the  following  question: 

"Q.  Ton  will  swear  to  anything  in  this 
case,  will  you  notT* 

To  this  question  the  counsel  for  the  accus- 
ed objected  and  the  witness  made  no  answer. 
The  trial  court  refnsed  to  direct  the  jury  to 
disregard  such  question.  This  action  of  the 
court  Is  made  the  basis  of  another  assign- 
ment of  error. 

Other  assignments  of  error  raise  the  other 
questions  which  are  dealt  with  in  the  opin- 
ion below. 

Daniel  Coleman,  of  Norfolk,  for  plaintiff 
in  eiTor. 

The  Attorney  General,  for  the  (Common- 
wealth. 

SIMS,  J.  (after  stating  the  facts  as  above). 
The  questions  raised  by  the  assignments  of 
error  will  be  disposed  of  in  their  order  as 
stated  below. 

[1]  1.  Was  there  error  in  the  action  of 
the  trial  court  in  overruling  the  demurrer  to 
the  first  count  of  the  indictment? 

This  question  is  ruled  by  the  dedsion  of 
this  court  in  Pine  &  Scott  v.  (Commonwealth, 
121  Va.  812»  03  S.  B.  652,  and  must  be  an- 
swered in  the  negative. 

[2]  2.  Was  there  error  in  the  action  of  the 
trial  court  in  overruling  the  demurrer  to  the 
third  count  of  the  indictment? 

This  count  does  not  charge  that  the  ardent 
spirits  were  transported  in  interstate  com- 
merce, and,  for  the  reason  assigned  in  the 
opinion  of  this  court  in  Sickel  v.  Common- 
wealth, 124  Va.  ,  99^  8.  B.  678,    for  tlie 

holding  therein,  this  count  was  good  oa  de- 
murrer. We  are  of  opinion  that  this  count  is 
good  on  demurrer  for  other  reasons  also, 
whi<^  are  indicated  in  discussing  question 
6  In  the  opinion  below.  Hence  the  question 
under  Consideration  must  be  answered  in  the 
negative. 

[3]  8.  Was  it  error  in  the  trial  court  to  re- 
fuse to  direct  the  jury  to  disregard  the  ques- 
tion addressed  to  the  witness  Hosier  on  cross- 
examination  of  him  by  the  commonwealth's 
attorney,  which  is  set  forth  in  the  statement 
preceding  this  opinion? 

The  question  juist  stated  must  be  answered 
in  the  negative. 

The  veracity  of  the  witness  had  been  di- 
rectly impeached  by  the  testlznbny  fcnr  the 
commonwealth  In  conflict  with  which  this 
witness  had  testified  with  regard  to  the  bottle 
episode,  as  set  forth  in  the  statement  preced- 
ing this  opinion.  There  was  sufficient  evi- 
dence thus  presented  before  the  jury  to  sub- 
mit the  question  to  them  of  whether  this  wit- 
ness "would  swear  to  anything  in  this  case." 
The  question  addressed  to  the  witness  was, 
in  eff^  merely  whether  he  would  himself 
admit  such  turpituda    If  he  had  admitted 
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such  toipitade  such  testimony  would  have 
been  admissible,  "as  it  w&it  to  lessen  the 
weight  of  his  testimony.''  Kewhal  y.  Wad- 
hams,  1  Boot  (Conn.)  604. 

[4]  It  is  true  that  the  general  rule  is  that 
a  witness  cannot  be  impeached  by  questions 
with  regard  to  his  personal  conduct  which 
is  not  relevant  to  the  case  on  trial.  In  such 
case  only  evidence  of  the  bad  general  reputa- 
tion of  the  witness  for  truth  and  veracity  is 
admissible  to  impeach  his  credibility.  State 
V.  Hill,  52  W.  Va.  296,  43  S.  B.  160,  at  page 
161,  and  authorities  there  dted.  But  "where 
the  question  is  relevant  or  material  to  the 
matter  on  trial  the  witness  must  answer, 
however  mudi  it  disgraces  or  discredits  the 
character,  because  the  demands  of  public 
justice  require  this."  See  the  same  case 
last  dted,  52  W.  Va.  at  page  298,  43  S.  E.  at 
page  160.  The  question  under  consideration 
was  asked  the  witness  Hosier  as  a  part  of 
the  cross-examination  of  hdm  on  the  subject 
of  the  bottle  episode  aforesaid,  which  was 
relevant  to  the  case  on  triaL  The  testimony 
for  the  commonwealth  had  sSTJwn  the  Inti- 
mate friendship  and  association  existing  be- 
tween the  witness  and  the  accused  and  that, 
if  the  commonwealth's  witnesses  were  to  be 
believed,  the  witness  had  perjured  himself 
as  to  one  subject  about  whidi  he  had  testi- 
fled,  and  the  further  inquiry  of  whether  he 
would  admit  that  he  would  'Hswear  to  any- 
thing in  the  case"  was  relevant  to  the  ease 
on  trial. 

The  cases  of  Green  v.  Commonwealth,  122 
Va.  862,  94  S.  E.  940,  Jessie^s  Case,  112  Va. 
887,  71  S.  E.  612,  and  Mullin's  Case,  113  Va. 
787,  75  S.  E.  193,  relied  on  for  the  accused 
upon  the  question  under  consideration,  are 
not  at  all  similar  in  their  facts  to  the  one 
now  before  us.  In  those  cases  the  common- 
wealth's attorney  made  statements  or  took 
positions  in  argument  before  the  jury  which 
there  was  no  evidence  whatever  in  the  case 
to  support.  In  the  case  before  us  the  con- 
flict in  the  testimony  above  alluded  to  on  the 
subject  of  the  bottle  was  ample  to  have  justi- 
fied an  argument  before  the  jury  to  the  same 
effect  as  the  imputation  involved  in  the  ques- 
tion under  ccnisideration. 

[6]  4.  Was  there  error  in  the  action  of 
the  trial  court  in  omitting  the  language  which 
is  italicized  in  the  instruction  offered  by  the 
accused  and  in  giving  the  remainder  of  the 
Instruction  as  asked,  all  of  which  appears 
from  the  copy  of  such  instruction  and  from 
what  is  said  in  regard  to  it  in  the  statement 
preceding  this  opinion? 

This  question  must  be  answered  in  the 
negative. 

The  instruction  as  given  is  certainly  as 
favorable  to  the  accused  in  its  statement 
upon  the  subject  dealt  with  as  he  could  ask. 
We  cannot  here  consider  whether  it  was  too 
fiLvorable  to  the  accused.  The  omitted  lan- 
guage was  objectionable  because  it  needlessly 


elaborated  the  rule  laid  down,  fuUy  stated 
by  the  instruction  as  given,  by  entering  upon 
a  statement  of  the  reasons  for  such  nile^ 
which  statement  was  likely  to  mislead  the 
jury  into  concluding  that  the  court  thereby 
expressed  an  opinion  that  the  testimony  re- 
ferred to  was  in  fact  "tainted"  and  was  in 
fact  "uncorroborated"  in  any  particular; 
whereas  it  was  for  the  jury  to  decide  wheth- 
er the  testimony  in  question  was  "tainted,** 
and  there  was  evidence  in  the  case  corrobo- 
rating the  testimony  in  question  in  some  par- 
ticulars. 

[6]  5.  (a)  Is  the  act  of  Congress  of  the 
United  States,  approved  March  3,  1917  (39 
U.  S.  Stat  1058-1069),  effective  July  1,  1917. 
generally  called  the  "Beed-Jones  Amend- 
ment," applicable  to  the  instant  case;  and, 
if  so,  (b)  is  the  effect  of  it  such  that  it  has 
taken  away  from  the  state  of  Virginia  the 
power  to  punish  a  person  found  guilty  of  the 
offense  created  by  the  state  statute  of  trans- 
porting or  bringing  into  this  state  from  a 
point  without  the  state  ardent  spirits  in  a 
quantity  in  excess  of  one  quart,  within  a 
period  of  30  days?  Acts  1916,  pp.  237,  238, 
I  39. 

The  Beed-Jones  Amendment  aforesaid,  so 
far  as  material,  reads  as  follows: 

"•  •  •  Whosoever  shall  order,  parchase, 
or  cause  intoxicating  liquors  to  be  transported 
in  interstate  commerce,  except  for  scientific, 
sacramental,  medicinal  and  mechanical  pur- 
poses, into  any  state  or  territory  the  laws  of 
which  state  or  territory  prohibit  the  manufac- 
ture or  sale  therein  of  intozicating  liquors 
for  beverage  purposes,  shall  be  punished  as 
aforesaid  [a  fine  of  not  more  than  $1,000  or  im- 
prisonment for  not  more  than  six  months,  or 
both]:  Provided,  that  nothing  herein  shall  au- 
thorize the  shipment  of  liquor  into  any  state 
contrary  to  the  laws  of  such  state.  *  •  •  '* 
U.  S.  Comp.  St  1918,  U.  S.  Comp.  Ann.  St 
Supp.  1919,  §  8739a. 

In  the  case  of  U.  S.  v.  Dan  Hill,  decided 
January  13,  1919,  248  U.  S.  420,  39  Sup.  Ct. 
143,  63  li.  Ed.  337,  relied  on  for  the  accused 
in  the  instant  case,  the  indictment  charged 
that  HiU,  having  upon  his  person  one  quart 
of  intoxlGating  liquor  intended  for  his  per- 
sonal use  as  a  beverage,  did,  in  the  state  of 
Kentucky,  get  on  l>oard  a  certain  trolley  car 
being  operated  by  a  common  carrier  "engaged 
in  interstate  commerce,  and  by  means  there- 
of did  cause  himself  and  the  said  intoxicat'- 
ing  liquor,  then  upon  his  person,  to  be  car- 
ried and  transported  in  interstate  commerce 
into  the  state  of  West  Virginia,"  in  violaticxi 
of  the  Beed-Jcmes  Amendment  aforesaid. 
The  indictment  also  charged  that  the  intoxi- 
cating liquor  was  not  ordered,  purchased,  or 
caused  to  be  transported  for  scientific,  sacra- 
mental, medicinal,  or  mechanical  purposes. 
There  was  a  demurrer  to  and  a  motion  to 
quash  the  indictment,  which  motions  were 
sustained  by  the  trial  court      That  ruling 
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was  reversed  by  fhe  Supreme  Ck>art  on  the 
appeaL 

The  law  of  West  Virginia  in  force  at  the 
time  the  Dan  HUl  Case  arose  permitted  any 
person  to  bring  into  the  state  liquor  in  a  quan- 
tity not  in  excess  of  (me 'quart,  in  any  period 
of  30  days,  for  personal  use,  and  the  ques- 
tion inyolved  was  whether  the  Beed-Jones 
Amendment  had  the  effect  of  creating  a  fed- 
eral offense  of  the  action  of  Hill  of  causing 
such  quantity  of  liquor  to  be  transported  in 
interstate  commerce  into  the  state  for  su<^ 
use,  notwithstanding  that  su(2h  action  of  Hill 
was  not  an  (^ense  under  the  state  law. 
The  Supreme  Court  held  that  the  Reed-Jones 
Amendment  did  have  such  effect  and  that 
said  action  of  Hill  was  a  federal  offense  un- 
der the  federal  statute  aforesaid. 

Inasmuch  as  the  evidence  on  the  trial  of 
the  instant  case  discloses  that  the  accused 
caused  the  liquor  to  be  transported  by  a  com- 
mon carrier  engaged  in  interstate  commerce, 
in  that  particular  the  case  before  us  falls  di- 
rectly under  the  holding  of  the  Dan  Hill 
Case,  and  we  must  hold  that  the  accused  did 
"cause  intoxicating  liquors  to  be  transported 
in  interstate  commerce,"  but  it  does  not  fol- 
low from  that  single  circumstance  that  the 
federal  statute  in  question  is  applicable  in 
the  instant  case. 

It  will  be  observed  that  the  indictment  in 
the  Dan  Hill  Case  not  only  (Charged  that  the 
liquor  was  transported  in  interstate  com- 
merce for  the  personal  use  of  Hill  "as  a 
beverage,"  but  that  it  was  not  transported 
"for  scientific,  sacramental,  medicinal,  or 
mechanical  purposes."  The  demurrer  to  the 
indictment  admitted  the  truth  of  the  latter 
as  well  as  of  the  former  (*harges. 

In  the  instant  case  fhe  following  Instruo- 
tion  (not  quoted  in  the  statement  preceding 
this  opinion)  was  given  to  the  Jury: 

(1)  "The  court  instructs  the  jury  that,  if  they 
believe  from  the  evidence  beyond  a 'reasonable 
doubt  that  the  accused  brought  from  Washing- 
ton to  Norfolk  ardent  spirits  in  excess  of  one 
qnart,  they  should  find  him  guilty  and  fix  his 
punishment  at  (K>nfinement  in  jail  not  less  than 
one  month  nor  more  than  six  months,  and  by  a 
fine  not  less  than  $60  nor  more  than  $500.  It 
is  not  necessary  for  the  state  to  show  any  In- 
tent to  sell  the  same.** 

I 

It  will  be  seen  from  a  reading  o/  this  in- 
struction that  it  withdrew  from  the  jury  all 
ecmsideration  of  the  question  of  the  purpose 


or  purposes  for  which  the  liquor  was  trans- 
ported into  the  state.  If  it  was  tram^ported 
into  the  state  "for  scientific  sacramental, 
medi<^al,  or  mechanical  purposes"  the  Reed- 
Jones  Amendment,  by  its  express  terms,  ivi 
fhe  body  of  the  act  itself,  had  no  application 
to  the  case.  And  not  on^  is  there  no  charge 
in  the  indictment  in  the  instant  case  on  that 
subject,  but  there  is  no  evidence  whatever  in 
the  case  on  su(*h  subject  So  far  as  the  evi- 
dence discloses,  the  liquor  in  question  in  the 
instant  case  may  have  been  transported  into 
this  state  for  the  purposes  mentioned  and  ex- 
pressly permitted  by  the  federal  statute.  No 
issue  or  inquiry  has  been  made  in  the  case 
before  us  on  the  subject  If  the  indictment 
had  contained  the  charges  on  such  subject  of 
the  indictment  in  the  Dan  Hill  Case,  tbe  ae^ 
(msed  might  have  been  able  to  introduce  evi< 
dence  on  the  trial  which  might  have  shown 
that  the  liquor  was  transported  for  some  one 
of  the  purposes  permitted  by  the  federal 
statute.  Such  transportation  would  not  have 
been  an  offense  under  the  federal  ^statute, 
but,  the  liquor  being  in  excess  of  one  quart, 
the  transportation  was  an  offense  under  the 
Virginia  statute. 

Hence  we  cannot  say  from  the  evidence  <hi 
the  trial  and  the  conviction  of  the  a(xnised 
of  an  offense  against  the  state  statute,  any 
more  than  we  can  on  the  demurrer  to  the  in- 
dlctm^it  (diarging  only  an  offense  against  the 
state  statute,  that  the  action  of  which  the 
accused  was  guilty  constituted  an  off^ense  un- 
der the  federal  statute  aforesaid.  So  far  as 
appears  from  the  record  before  us  the  Reed- 
Jones  Amendment  is  not  applicable  to  the 
case  before  us. 

The  first  branch  (a)  of  the  question  under 
consideration  must  therefore  be  answered  in 
the  negative.  Consequently  the  second 
branch  0>)  of  such  question  does  not  arise  in 
the  case,  and  we  shall  for  that  reason  not 
deal  with  it  here.  We  do  not  wish  to  be  un- 
derstood, however,  as  intimating  in  any  way 
what  would  be  our  opinion  on  such  question. 

6.  What  is  said  above  disposes  of  all  the 
assigmnents  of  error  save  that  made  to  the 
action  of  the  court  below  in  overruling  the 
demurrer  to  the  second  count  of  the  indict- 
ment It  was  stated  in  oral  argument  before 
us  that  that  assignment  of  error  was  not  in- 
sisted upon,  so  that  it  need  not  be  further 
mentioned  than  to  say  that  we  are  of  opin* 
ion  that  it  is  without  merit 

The  case  will  be  attlrmed. 
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GILLS  ▼•  GUiLS  et  al. 

(Supreme  Ooart  of  Appeals  of  Virginia.    Jan. 

22,  1G20.) 

1.  Equitt  ^=s>422— Dscbee  bemovinq  ouabd- 
ian  and  bequibing  hih  to  account  held 
final,  though  quabdla.n  failed  to  an- 

8WEB. 

In  a  suit  to  require  a  guardian  to  acconnt, 
and  for  his  removal  and  for  a  judgment  requir- 
ing the  guardian  and  his  surety  to  pay  over  to 
the  guardian's  successor  all  sums  due,  a  decree 
granting  such  relief  and  confirming  a  com- 
missioner's report,  stating  the  guardian's  ac- 
count, held  final  and  conclusive  upon  the  guard- 
ian, notwithstanding  that  neither  the  guardian 
nor  his  surety  appeared  before  the  commission- 
er as  required,  or  at  the  hearing  of  the  suit, 
although  both  had  been  served  with  summons. 

Z,  Equttt   ^=:>302,    49(V— Petition    for   be- 

HBABINO  AFTEB  FINAL  JUDGMENT  AGAINST 
GUARDIAN  CONSTRUED  AS  BILL  OF  REVIEW. 

Where  a  final  decree  had  been  rendered,  re- 
moving a  guardian  and  requiring  him  to  ac- 
count and  confirming  a  commissioner's  report 
stating  the  account:,  neither  the  guardian  nor 
his  surety  having  appeared  before  the  commis- 
sioner, or  answered  in  the  suit,  petitions  by  the 
guardian  and  the  surety  for  a  rehearing  to  al- 
low them  to  present  defenses  must  be  considered 
as  bills  of  review,  and  not  as  petitions  for  re- 
hearing, in  view  of  Code  1904,  (  3451. 

8.  Equity  4s»400  —  Bill  of   review   by 

OUABDIAN  ALLEGING  0UI8SI0NB  BY  COmns- 
8I0NEB  IN  STATING  HIS  ACCOUNT  INSUFTI* 
CIENT  TO  SHOW  ElHtOB  ON  THB  FAUB  Off  THE 
BEOORD. 

Where  a  final  decree  against  a  guardian  and 
his  surety,  removing  the  guardian  and  requir- 
ing him  to  account  and  to  pay  over  all  amounts 
due  to  his  successor,  was  entered  on  confirma- 
tion of  commissioner's  report  stating  the  ac- 
count, at  which  neither  the  guardian  nor  his 
surety  had  appeared,  a  bfll  of  review  alleging 
the  commissioner's  failure  in  stating  the  ac- 
count to  allow  the  guardian  certain  items  of 
credit  for  expenses,  which  existed  prior  to  the 
stating  of  sudi  account,  and  which  the  guardian 
neglected  to  assert  before  the  commissioner, 
did  not  show  error  on  the  face  of  the  record, 
being  dependent  upon  extrinsic  evidence,  which 
had  not  been  produced. 

4.  Equity  ^=»419— Final  decree  pbo  confer- 
so  BEHOVING  GUABDIAN  AND  BEQUIBING  HIM 

TO  ACCOUNT  IS  NOT  BBVBB8IBLE  OB  AMENDA- 
BLE UNDEB  STATUTE. 

A  final  decree  removing  a  guardian  and  r^ 
QOiring  him  to  acconnt,  entered  on  the  confirma- 
tion of  a  commissionei^s  report  upon  a  bill  tak- 
en for  confessed,  cannot  be  reversed  or  amended 
either  by  the  court  below  or  by  the  appellate 
court  by  virtue  of  any  statutory  authority,  not- 
withstanding Code  1904,  |  3451. 

5.  Equity  ^=»445  —  Guardian's  surety 

COULD  NOT  maintain  BILL  TO  REVIEW  DE- 
CREE confirming  commissioner's  ACCOUNT 
STATED  IN  THE  ABSENCE  OF  EXCEPTIONS  TO 
REPORT. 

Where  a  final  decree  has  been  entered 
against  a  guardian  and  his  surety  removing  the 


guardian  and  requiring  him  to  account  and  to 
pay  over  amounts  due  as  found  by  the  commis- 
sioner to  his  successor,  the  surety,  having  been 
personally  served,  could  not  by  bill  of  review 
bring  the  case  again  before  the  court,  on  the 
ground  that  it  had  no  notice  of  the  taking  of 
the  account  before  the  commissioner,  where  it 
had  not  excepted  to  his  report  prior  to  the  en- 
try of  the  decree. 

6.  Equity  <5=»446— Guardian's  surety  can- 
not  MAINTAIN   BILL  TO   BE  VIEW    DECBEE   ON 

COMMISSIONEB'S  account  STATED  FOB  MIS- 
TAKE IN  guardian's  favor. 
That  a  commissioner  in  stating  a  guardian's 
account  failed  to  adopt  a  rest  day,  and  inter- 
mingled principal  and  interest,  did  not  consti- 
tute error  on  the  face  of  the  record  for  whidi 
the  guardian's  surety  could  maintain  a  bill  of 
review,  where  the  account  as  stated  was  more 
favorable  to  the  guardian,  and  therefore  to  the 
surety,  than  if  it  had  been  correctly  stated. 

7.  Guardian  and  ward  ^=:>5^  —  Guardian 
properly  chargeable  with  interest  on 
balance  due  on  removal,  including  both 
principal  and  interest. 

A  decree  confirming  a  commissioner's  ac- 
count stated  relative  to  accounting  by  a  guard- 
ian, requiring  tiie  guardian  to  pay.  interest  from 
the  date  of  his  removal  on  the  balance  in  his 
hands  as  of  that  date,  was  not  erroneous,  al- 
though the  balance  consisted  of  interest  as  well 
as  principal;  the  guardian  being  chargeable 
with  compound  Interest  as  of  that  date  under 
Code  19(Vi,  I  2606,  although  there  could  be  no 
subsequent  rest  day  after  the  termination  of 
the  guardianship. 

Appeal  from  Circuit  Court,  Campbdl 
County. 

Action  by  Mary  E.  Gills  and  others,  by  next 
friend,  against  John  W.  Gills  and  the  United 
States  Fidelity  &  Guaranty  Company.  Judg- 
ment for  defendants  after  rehearing  and  re- 
reference,  and  plalntlfTs  appeaL  Reversed 
and  remanded. 

This  suit  was  Instituted  in  the  summer  of 
1915  by  the  appellants,  three  Infant  children 
of  John  B.  Gills,  deceased,  of  the  ages  of 
eight,  seven,  and  five  years,  respectively,  by 
tiieir  mother,  Mary  £L  Gills,  as  their  next 
friend. 

The  father  of  the  infants  was  klUed  In  a 
dynamite  explosion  In  West  Virginia  on  May 
12,  1911,  where  he  was  then  at  work  as  a 
partner  In  the  firm  of  railroad  contractors. 
His  wife^  the  said  mother,  and  the  Infant 
children  were  living  witb  him  at  such  place 
of  work  at  the  time.  The  wife  was  a  native 
of  West  Virginia  and  had  relatives  In  that 
state.  The  decedent  was  a  native  of  Virginia 
and  was  a  son  of  John  W.  GUIs,  whose  home 
was  in  the  latter  state. 

The  decedent  had  accumulated  In  his  life- 
time an  estate  of  personalty  aggr^^ting 
some  $8,000.  Upon  his  death  his  body  was 
brought  to  the  home  of  his  father  In  Virginia 
for  burial;   the  widow  and  the  children  ac- 
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companying  the  body  to  the  home  of  the 
father  of  deceased. 

The  decedent  died  Intestate.  There  was 
a  qnaliflcatioQ  upon  his  estate,  and  pending 
the  distribution  of  the  estate  by  the  adminis- 
trator and  the  building  of  a  dwelling  house 
on  a  lot  whidi  the  widow  purchased  near 
the  home  of  the  said  John  W.  Gills  the 
widow  and  children  remained  in  the  home  of 
John  W.  GUIs  from  May  13  to  July  20,  1911. 
They  left  such  home  on  July  20,  1911,  and 
went  on  a  visit  to  relatiyes  of  the  widow  in 
West  Virginia  until  October  8, 1911,  wh«tt  they 
returned  to  the  home  of  John  W.  Gills  and  re- 
mained there  until  April  8,  1912,  when,  the 
dwelling  of  the  widow  aforesaid  being  com- 
pleted, she  with  the  chUdr^i  went  there  to 
live  and  lived  at  that  place  thereafter. 

There  was  no  qualification  of  any  guardian 
for  said  infants  until  after  the  date  last 
mentioned.  About  a  month  thereafter,  to  wit, 
on  May  12,  1912,  the  said  John  W.  Gills, 
qualified  as  such  guardian  with  the  United 
States  Fidelity  &  Guaranty  Company,  one 
of  the  appellees,  as  surety  on  the  guardian- 
ship bond,  which  was  in  the  penalty  of 
$7,000. 

The  said  mother  consented  to  such  qualifi- 
cation, and  at  his  earnest  request  and  solici- 
tation, and  upon  the  express  promise  on  his 
part  that  he  would  charge  no  commissicn  or 
other  compensation  for  his  services,  wrote 
the  court  nominating  such  guardian  and 
moved  the  court  to  make  such  appointment 

On  June  4, 1913,  the  said  guardian  collected 
of  the  administrator  of  the  deceased  father 
of  said  infants  $4,415.98,  and  on  August  19, 
1913,  collected  from  such  administrator  $20.- 
13,  the  residue  of  the  shares  of  such  infants 
in  the  net  balance  of  the  personal  estate  of 
such  decedent,  making  a  total  of  $4,042.11, 
estate  of  the  infants  which  came  into  the 
hands  of  such  guardian. 

After  the  receipt  of  said  estate  the  guard- 
ian in  1913  paid  for  the  support  and  main- 
tenance of  said  infants  only  the  aggregate  of 
$55  in  three  payments  to  the  mother ;  in  1914 
only  the  aggregate  of  $80,  in  five  payments 
to  same;  and  in  1915,  prior  to  the  time  the 
suit  was  brought,  only  the  aggregate  of  $40, 
in  two  payments  to  same — altogether  aggre- 
gating only  the  sum  of  $175  thus  paid  from 
the  income  from  said  $4,042.11  of  estate  for 
the  support  and  maintenance  of  the  infants 
for  a  period  of  over  two  years. 

Such  payments  to  the  mother  were  insuffi- 
cient for  the  support  and  maintenance  of 
the  infants,  and  she  had  to  use  for  that 
purpose  and  her  own  support  all  that  was 
left  to  her  of  her  own  distributive  share  of 
said  estate  after  bujring  said  lot  and  building 
said  dwelling,  being  some  $600,  but  nothing 
more  could  be  gotten  from  the  guardian  for 
the  support  and  maintenance  of  the  infants 
prior  to  the  institution  of  the  suit. 
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On  June  26,  1915,  the  guardian  paid  to  the 
mother  $10  and  on  July  26,  1915,  $25,  mak- 
ing up  the  aggregate  of  $210  paid  her  by  him 
for  the  purposes  aforesaid  in  1913,  1914,  and 
1915. 

The  guardian  settled  no  account  of  his 
transactions  prior  to  the  institution  of  the 
suit,  although  after  the  expiration  of  a  year 
from  his  qualification  he  was  frequently  re- 
quested to  do  so  by  the  commissioner  of  ac- 
counts at  the  instance  of  the  said  mother  and 
at  the  instance  of  said  surety  on  the  guardian- 
ship bond,  and  he  at  no  time  gave  any  rea- 
sonable excuse  for  such  default. 

The  objects  of  the  suit,  in  so  far  as  the 
appellees,  the  said  guardian  and  surety  com- 
pany, are  concerned,  were,  as  disclosed  by  the 
bill,  to  obtain  the  following  relief: 

(a)  A  setUement  of  the  accounts  of  the 
guardian  before  a  commissioner  of  court  in 
whidi  no  commissions  should  be  allowed  him 
for  two  reasons  alleged  in  the  bill:  First, 
because  of  the  agreement  aforesaid  of  the 
guardian  not  to  charge  any  commissions; 
and,  secondly,  because  he  had  forfeited  all 
commissions  by  his  failure  to  settle  his  ac- 
counts as  required  by  law. 

(b)  The  payment  by  the  guardian  of  certain 
sums  by  direction  of  the  court  for  the  support 
and  maintenance  of  the  infants  pending  the 
suit  and  to  reimburse  the  mother  for  sums 
already  paid  out  by  her  for  that  purpose. 

(c)  The  removal  of  the  guardian. 

(d)  A  Judgment  by  decree  of  court  requir- 
ing the  guardian  and  the  surety  aforesaid  to 
pay  over  to  the  successor  of  such  guardian 
all  sums  due  by  the  latter. 

Both  the  guardian  and  surety  company 
were  made  by  the  bill  parties  defendant  to 
the  suit,  and  were  personally  served  with 
process,  and  thus  brought  before  the  court  as 
such  parties.  Neither  of  them  made  any  de- 
fense until  the  petitions  hereinafter  men- 
tioned were  filed.  The  biU  was  regularly 
taken  for  confessed  as  to  both  such  defend- 
ants; and  at  the  September  term,  1915,  a 
decree  was  entered  directing  the  guardian  to 
forthwith  pay  to  said  mother  the  sum  of  $100 
on  account  of  the  support  and  maintenance 
of  the  infants,  and  thereafter  the  sum  of  $25 
I)er  month  on  the  1st  day  of  each  and  every 
month  to  the  mother  for  the  same  purposes; 
and  it  was  f  urtner  ordered  that  the  guardian 
settie  an  account  of  his  transactions  before 
a  commissioner  named,  who  was  appointed 
for  the  purpose,  and  such  commissioner  was 
directed  to  examine,  state,  and  settie  such  ac- 
count and  report  the  same  to  the  court,  along 
with  any  other  accounts,  reports,  or  matters 
deemed  pertinent  by  him. 

On  October  6,  1915,  the  commissioner  ap- 
pointed for  the  purpose  as  aforesaid  proceed- 
ed to  execute  said  decree  of  reference.  With 
respect  to  notice  of  such  proceeding  the  com- 
missioner states  in  his  report  that — 
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'^  pnrsnance  of  the  annexed  notice  of  the 
time  and  place  for  taking  said  accounts,  he  pro- 
ceeded to  execute  said  decree." 

And  in  a  succeeding  paragraph  of  the  re- 
port he  says: 

"Your  commissioner  had  an  extract  of  said  de- 
cree served  on  said  John  W.  Gills,  which  re- 
quired him  to  make  settlement  of  his  account 
as  guardian  before  your  commissioner,  but  he 
failed  to  appear  or  make  any  settlement  what- 
ever. 


f* 


The  commissioner  returned  annexed  to  his 
report  two  copies  of  notices  of  the  proceeding 
before  him,  both  in  the  following  form: 
There  was  the  title  of  the  cause  set  out  as 
**Mary  E.  GiUs  and  Others  by,  etc.,  v.  John 
W.  Gills  and  the  United  States  Fidelity  & 
Guaranty  Company,  a  corporation,"  followed 
by  an  extract  from  said  decree  of  so  much  of 
it  as  directed  the  settlement  of  said  accounts 
and  appointed  said  commissioner  for  the 
purpose,  at  the  foot  of  which  extract  was 
the  address,  "To  John  W.  Gills  and  other 
above-named  parties,"  followed  by  the  usual 
form  of  commissioner's  notice  in  such  case. 
There  is  no  return  or  other  indorsement  on 
the  two  notices  showing  any  service  or  ac- 
knowledgment of  service  of  them. 

Nether  the  guardian  nor  surety  appeared 
before  the  commissioner. 

The  commissioner  took  the  deposition  of 
said  widow  and  mother  and  filed  his  report 
in  which  he  stated  an  account  of  the  transac- 
tions of  the  guardian.  To  this  report  there 
was  no  exception. 

In  the  statement  of  this  account  no  fixed 
annual  rest  day  is  taken.  The  account  is 
stated  with  four  different  rest  days,  to  wit, 
January  1,  1914,  October  2,  1914,  July  26, 
1915,  and  November  1,  1915,  the  dat«  the 
wardship  terminated,  as  of  which  date  the 
Interest  with  which  the  guardian  is  charged 
for  the  preceding  periods  G)eginning  with  in- 
terest on  the  $4,615.98,  the  first  receipts  of 
the  guardian,  from  30  days  after  such  sum 
came  into  his  hands)  is  brought  into  the 
principle  column,  the  aggregates  of  disburse- 
ments made  by  him  during  such  preceding 
periods,  respectively,  are  deducted,  and  the 
interest  computed  on  the  respective  balances 
to  the  next  succeeding  rest  day,  thus  com- 
pounding the  interest  from  such  rest  days 
prior  to  November  1,  1915,  and  bringing 
down  the  balance  in  the  hands  of  the  guard- 
ian of  principal  and  interest  as  of  the  last- 
named  date.  No  credit  is  allowed  the  guard- 
ian in  such  statement  of  account  except  for 
the  payments  to  the  mother  aforesaid,  which 
aggregated  $210,  as  aforesaid,  and  were  less 
than  the  interest  with  which  the  guardian 
was  charged  as  of  each  of  said  rest  days. 
The  aggregate  of  interest  with  which  the 
guardian  is  charged  in  his  account  Is  $632.64. 
The  disbursements  aforesaid  of  $210  being 
deducted  from  this  left  $422.64  (but  stated  in 


the  account  to  be  $422.58)»  balance  of  inter- 
est, and  the  $4,642.11  of  the  principal  re- 
ceived by  him  as  aforesaid,  or  $5,064.75  (bat 
stated  in  the  account  as  $5,064.69),  as  the 
total  amount  of  principal  and  interest  found 
in  the  hands  of  the  guardian  as  of  November 
1, 1915,  to  which  date  the  balance  due  by  the 
guardian  is  brought  down  as  aforesaid,  of 
which  one-third,  or  $1,688.23,  belonged  to 
each  of  said  Infants. 

Had  this  same  account  been  stated  with 
May  12th  or  June  4th  as  the  rest  day,  and 
had  been  otherwise  stated  strictly  according 
to  law  in  the  usual  method  of  statement  of 
a  guardianship  account,  the  result  would 
have  been  that  a  somewhat  greater  amount 
would  have  been  found  to  have  been  in  the 
hands  of  the  guardian  as  of  November  1, 
1915,  the  date  of  the  termination  of  the  ward- 
ship, than  the  $5,064.69  as  shown  by  such  ac- 
count as  it  was  reported ;  the  report  making 
in  such  balance  a  difference  in  favor  of  the 
guardian  as  comimred  with  the  results  of 
correct  statements  of  the  same  account  with 
either  of  such  annual  rest  days. 

Thereupon  the  following  decree  was  ^- 
tcred: 

Decree,  November  Term,  1915. 

"This  cause,  which  was  regularly  matured  at 
rules  on  process  duly  and  legally  served,  came 
on  this  day  to  be  heard  on  the  bill  of  complain- 
ants taken  for  confessed,  the  exhibits  filed  with 
said  bill,  and  the  report  of  0>mmi8Bioner  F.  W. 
Whitaker,  which  said  report  has  been  returned 
and  filed  herein  for  more  than  ten  days,  and  to 
which  there  are  no  exceptions,  and  was  argued 
by  counsel. 

"On  consideration  whereof,  there  being  no  ex- 
ceptions to  said  report,  it  is  adjudged,  ordered, 
and  decreed  that  the  same  be  approved  and  con- 
firmed in  all  particulars. 

"And  it  further  appearing  to  the  court  that 
the  plaintiffs  are  entitled  to  the  relief  prayed, 
and  that  the  said  John  W.  Gills  has  not  faith- 
fully discharged  his  duties  as  guardian  of  the 
plaintiffs,  Mary  £.  Gills,  Robert  Gills,  and 
Gladys  Gills,  it  is  adjudged,  ordered,  and  de- 
creed that  the  appointment  of  said  John  W. 
Gills  as  guardian  of  the  said  Mary  E.  Gills, 
Robert  Gills,  and  Gladys  Gills  be,  and  the  same 
is  hereby,  revoked  and  annulled,  and  said  John 
W.  GUIs  is  hereby  removed  from  the  positioii 
of  guardian  of  said  Mary  E.  Gills,  Robert  Gills, 
and  Gladys  Gills,  and  his  powers  as  guardian 
of  said  infants  are  hereby  revoked  and  annul- 
led. 

"And  it  appearing  to  the  court  that  eadi  of 
the  complainants  is  entitled  to  recover  of  the 
defendants  the  sum  of  $1,688.23,  with  interest 
thereon  from  November  1,  1915,  until  paid,  such 
sum  being  one-third  of  $5,064.69,  the  total 
guardianship  fund  for  which  said  defendants  arc 
liable,  it  is  adjudged,  ordered,  and  decreed  that 
the  plaintiff  Mary  E.  Gills  recover  of  the  defend- 
ants, John  W.  Gills  and  the  United  States  Fi- 
delity &  Guaranty  Company,  the  sum  of  $1,- 
688.23,  with  interest  thereon  from  November 
1,  1915,  until  paid,  and  her  costs  in  this  behalf 
expended;  that  the  complainant  Robert  Gills 
recover  of  the  defendants,  John  W.  GiUs  and 
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the  United  States  Fidelity  &  Guaranty  Com- 
pany, the  snm  of  $1,688.23,  with  interest  there- 
on from  November  1,  1915,  until  paid,  and  his 
costs  in  this  behalf  ezp^ided,  and  that  the  com- 
plainant Gladys  GiUs  recover  of  the  defendants, 
John  W.  Gills  and  the  United  States  Fidelity 
ft  Guaranty  Company,  the  sum  of  $1,688.23, 
with  interest  thereon  from  November  1,  1915, 
until  paid,  and  her  coats  in  this  behalf  ex- 
pended, and  judgment  is  hereby  awarded  against 
the  said  defendants  accordingly. 

"It  is  further  adjudged,  ordered,  and  decreed 
that  H.  C.  Featherston  be,  and  he  hereby  is, 
appointed  receiver  of  the  fund  involved  in  this 
cause,  and  said  receiver  shall  forthwith  proceed, 
by  execution  or  otherwise  as  he  shall  deem  best, 
to  collect  from  the  defendants  the  sum  for  which 
judgment  is  hereinbefore  awarded;  but  before 
acting  hereunder  said  receiver  shall  enter  into 
bond  before  the  clerk  of  this  court  with  surety 
approved  by  said  clerk  in  the  penalty  of  $5,200, 
conditioned  upon  the  faithful  performance  of 
his  duty  under  this  decree  and  all  future  decrees 
and  orders  in  this  cause. 

''And  said  receiver  shall  report  to  court  his 
proceedings  hereunder." 

Execution  was  sued  out  on  the  judgment 
entered  by  such  decree  and  was  levied  on  cer> 
tain  personal  property  of  the  guardian. 

At  the  January  term,  1916,  the  said  guard- 
ian and  surety  asked  leave  to  file  their  sepa- 
rate petitions  in  which  they  prayed  that  the 
said  decree  of  November  term,  1915,  be  re- 
heard, vacated,  and  set  aside,  and  that  the 
cause  be  referred  to  a  commissioner  with  di- 
rections to  restate  and  resettle  and  make  a 
proper  statement  of  the  accounts  of  the 
guardian,  etc. 

Neither  of  these  petitions  alleges  any  new- 
ly discovered  matter  as  ground  for  the  re- 
hearing of  said  decree. 

The  petition  of  the  guardian,  so  tsLV  as  need 
be  stated,  prays  for  a  rehearing  of  said  de- 
cree on  the  ground  that  he  was  not  given 
credit  in  the  said  commissioner's  report  for 
certain  disbursements  as  guardian,  among 
which  may  be  mentioned  here  the  yearly 
premiums  on  his  guardianship  bond,  certain 
taxes,  and  a  clerk's  fee  on  his  qualiflcation, 
aggregating  $183.17,  and  on  the  ground  that 
he  was  not  given  credit  for  any  commissions 
on  his  receipts  as  guardian,  nor  for  the  board 
and  clothing  of  the  Infants  during  the  period 
they  were  in  his  home  prior  to  his  qualifica- 
tion as  guardian,  which  period  was  alleged  in 
the  petition  as  being  11  months,  but  which 
was  shown  by  the  proof  subsequently  taken 
in  the  cause  to  have  been  only  about  8  months 
as  aforesaid.  Hiere  were  other  claims  of 
credit  asserted  in  the  petition,  for  supplies 
fumisheu  to  the  mother  and  work  done  for 
the  benefit  of  the  infants  and  for  their  sup- 
port and  maintenance,  which  need  not  be 
here  specifically  mentioned. 

The  petition  of  the  guardian  also  set  out 
that  there  were  then  loaned  out  $2,800  of  the 
said  fund  on  good  real  estate  security,  for 
which  he  asked  to  hare  credit  on  the  execu- 


tion issued  against  him  under  said  decree  of 
November  term,  1915. 

AU  of  the  claims  of  credit  asserted  in  such 
petition  could  have  been  made  by  the  peti- 
tioner before  the  court  or  the  commissioner 
prior  to  said  decree  of  November  term,  1915, 
just  as  well  as  later.  The  petition  sets  forth 
no  reason  for  the  delay  in  the  assertion  of 
such  claims  except  that  he  says  in  the  peti- 
tion that  he  "concedes  that  he  was  negligent 
in  falling  to  file  an  answer  In  said  cause  and 
in  failing  to  appear  before  the  commissioner 
in  reference  to  said  account,  but  the  said 
Alice  May  Gills  was  petitioner's  daughter-in- 
law,  lived  next  to  him,  and  being  at  his  house 
practically  every  day,  the  infants  are  his 
grandchildren,  he  is  well  acquainted  with 
both  the  commissioner  and  attorney  conduct- 
ing the  cause,  and  that  he  did  not  suppose 
that  any  action  would  be  taken  in  reference 
to  it  without  It  being  specifically  called  to 
his  attention ;  he  having  overlooked  the  mat- 
ter on  the  day  appointed  by  the  commission- 
er's notice. 

The  petition  of  the  surety,  so  far  as  need 
be  stated  here,  prays  for  a  rehearing  of  said 
decree  on  the  grounds  which  are  stated  in  the 
petition  as  follows: 

(1)  Because  such  petitioner  "had  no  notice 
of  the  taking  of  said  account  and  no  opportunity 
to  appear  before  the  commissioner  and  protect 
its  interests;  naturally  petitioner  expected  the 
said  John  W.  Gills  to  have  attended  before  said 
commission,  to  have  rendered  his  accounts,  and 
to  have  reduced  the  amounts  due  by  him  all 
possibly  But  even  in  that  event  petitioner  was 
entitled  to  have  been  present,  by  some  repre- 
sentation, to  see  that  the  said  accounts  were 
properly  settled  and  the  balance  which  it  is  ask- 
ed in  the  bill  that  petitioner  shall  be  held  lia- 
ble was  accurately  and  properly  ascertained." 

(2)  Because  "said  account  is  made  up  upon 
an  improper  basis,  in  that  it  does  not  contain 
the  annual  rests  and  mixes  principal  and  inter- 
est all  together,  but  the  main  and  substantial 
objection  to  the  said  account  is  that  it  abso- 
lutely fails  to  give  to  the  said  Gills  credits  to 
which  he  is  entitled  and  which  will  largely  re- 
duce the  sum  due  by  him,  said  credits  includ- 
ing not  only  sums  furnished  by  him  for  the 
maintenance  and  support  of  his  wards,  but  at 
least  the  sum  of  $2,800  which  he  had  invested, 
as  was  his  duty  to  do,  and  whidi  is  fully  and 
amply  secured." 

By  decree  entered  at  the  January  term, 
1916,  the  said  petitions,  over  the  objections  of 
appellants,  were  allowed  to  be  filed  as  peti- 
tions for  rehearing  of  the  said  decree  of  No- 
vember term,  1915 ;  the  petition  of  the  guard- 
ian being  also  treated  as  his  answer  to  the 
bill. 

The  appellants  thereupon  demurred  to  such 
petitions  as  being  in  truth  bills  of  review, 
etc,  and  also  moved'  the  court  to  dismiss 
them. 

Of  the  further  proceedings  in  the  cause  in 
the  court  below  it  is  sufficient  here  to  say 
that  by  decree  of  the  January  term,  1917*  as 
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set  ioTth  In  the  decree,  ''the  demurrer  to  said 
bills  of  review  or  petitions  for  rehearing" 
were  oyerruled,  and  "the  motion  of  the  plain- 
tiifs  for  the  dismissal  of  said  bills  of  review 
or  petitions  for  rehearing"  were  ''denied  and 
dismissed,"  and  the  cause  was  referred  back 
to  the  same  commissioner  who  made  the  for> 
mer  report  aforesaid  to  "take,  state,  and  re- 
port to  the  court  an  account  of  the  transac- 
tions of  John  W.  Gills  as  guardian  of  the  in- 
fant complainants,  together  with  any  other 
matters  deemed  by  him  pertinent" 

The  commissioner  accordingly  proceeded  oa 
May  29,  1917,  to  execute  the  last-named  de- 
cree of  reference.  He  took  and  filed  with  his 
report  the  deiwsitions  of  a  number  of  wit- 
nesses, including  the  depositions  of  the  said 
guardian  and  of  the  mother  of  the  said  in- 
fants and  of  others.  The  report  filed  by  him 
allowed  the  guardian  credit  for  the  same  $210 
of  items  of  disbursement  aforesaid  allowed  in 
the  former  report  The  only  new  items  of  dis- 
bursement allowed  as  credits  to  the  guardian 
were  the  items  of  yearly  premiums  on  guardi- 
anship bond,  certain  taxes,  and  the  clerk's  fee 
on  qualification  paid  by  the  guardian,  aggre- 
gating the  aforesaid  sum  of  ^183.17,  and  $240 
for  board  and  clothing  furnished  the  infants 
for  the  eight  months  while  they  were  inmates 
of  the  home  of  the  guardian  prior  to  his 
qualiflca^on  as  such,  as  aforesaid.  And  the 
aforesaid  loans  of  $2,800  of  the  fund  were  al- 
lowed as  a  credit  to  the  guardian  as  being 
amply  secured  and  safe.  The  other  claims  of 
credit  aforesaid  were  disallowed  by  the  com; 
missioner. 

The  appellants  duly  excepted  to  such  sec- 
ond report  because  of  its  allowance  of  the 
new  items  of  credit  aforesaid,  as  did  the  ap- 
pellee surety  company  also  for  its  disallow- 
ance of  the  further  items  of  credit  claimed 
by  the  guardian  as  aforesaid. 

By  decree  entered  at  the  November  term, 
1917,  all  of  the  exceptions  aforesaid  were 
overruled,  and  the  second  report  aforesaid 
was  in  all  respects  confirmed. 

H.  0.  Featherston,  of  Lynchburg,  for  appel- 
lants. 

Gaskie  &  Gaskie,  of  Lynchburg,  and  BVank 
Nelson,  of  Bustburg,  for  appellees. 

SIMS,  J.  (after  stating  the  facts  as  above). 
There  are  many  questionB  raised  by  the  as- 
signments and  cross-assignments  of  error 
which,  in  the  view  we  take  of  the  case,  we 
find  unnecessary  to  consider.  Those  ques- 
tions which,  in  view  of  the  oondusions  we 
have  reached  thereon,  dispose  of  the  case^ 
will  be  passed  upon  in  their  order «as  stated 
below. 

1.  Was  the  decree  of  November  term,  1915, 
which  appears  In  the  statement  preceding 
this  opinion,  an  interlocutory  or  a  final  de- 
cree? 

As  laid  down  in  that  excellent  work, 
Hogg's  Equity  Procedure^  voL  1,  |  566: 


''There  are  two  kinds  of  bearings  in  a 
of  equity :  (1)  Preliminary  or  interlocutory,  an<l 
(2)  final  hearings.  At  a  preliminary  bearing 
the  court  decides  those  questions  and  passes 
upon  those  matters  which  are  matoial  In  de- 
termining the  subsequent  or  further  steps  to  be 
taken  in  the  cause.  *  *  *  There  may  be  sev- 
eral preliminary  hearings  in  a  cause,  but  in  the 
veiy  nature  of  things  there  can  be  but  one  final 
hearing,  at  which  the  cause  U  absolutely  diqws- 
ed  of  by  the  entry  of  a  final  decree  upon  the 
merits  of  the  suit" 

Again  (Id.  i  567): 

"♦  •  •  Probably  no  better  [criterion!  can 
be  found  [of  when  a  decree  is  final  and  when 
interlocutory]  than  that  given  by  Baldwin,  J., 
in  Cocke  v.  GHpm,  1  Bob.  [40  Va.]  20,  25-27, 
in  which  it  is  said  that  'a  decree  is  final  when  it 
either  refuses  or  grants  the  relief  sought  by 
the  party  complaining,'  or  it  is  interlocutory 
'when  the  further  action  of  the  court  is  neces- 
sary to  afford  the  complete  relief  contemplated 
by  the  court*  ** 

Again  (Id.  i  200): 

"A  final  decree  is  defined  to  be  one  which  dis- 
poses of  the  whole  subject  and  gives  all  the  re- 
lief that  was  contemplated  by  the  suit,  so  that 
nothing  remains  to  be  done  in  the  cause,  or 
which  adjudicates  all  the  matters  in  oontroveray 
between  the  parties,  although  mudi  may  remain 
to  be  done  before  the  decree  can  be  carried  com- 
pletely into  execution.*' 

Again  (Id.  |  569): 

"While  a  decree  cannot  be  in  part  final  and 
in  part  interlocutory  in  the  same  cause  for  or 
against  the  same  parties  who  remain  in  court 
in  Virginia  it  has  often  beoi  decided  that  a 
decree  may  be  final  as  to  one  party  and  not  as 
to  another." 

The  above  statements  of  the  law  are  sus- 
tained by  numerous  Virginia  decisions  whidi 
are  cited  by  the  learned  author  to  support 
them.  See,  also,  to  same  effect  Johnson  v. 
Merritt,  125  Va. ,  99  S.  B.  786. 

[1]  It  is  true  that  the  amplication  of  the 
general  principles  thus  laid  down  to  partic- 
ular decrees  is  not  always  free  from  diffi- 
culty; but  we  encounter  no  difficulty  what- 
ever in  reaching  the  conclusi<»i  that  upon  the 
application  of  such  principles  to  the  decree 
in  question  it  must  be  regarded  as  a  final 
decree.  It  is  such  a  decree  not  because  it 
confirms  the  commissioner's  r^K>rt  therein 
mentioned;  for  the  confirmation  of  a  com- 
missioner's r^ort  is  in  itself  a  preliminary 
or  interlocutory  matter,  a  mere  basis  for 
final  decretal  action.  If  such  final  decretal 
action  had  been  postponed  to  some  other 
time,  the  decree  would  not  have  been  final, 
although  it  confirmed  the  commissioner's  re- 
port But  the  decree  under  oonsideratioD 
not  only  confirmed  the  report  and  thus  estab- 
lished the  basis  for  a  final  decree^  but  it 
went  further,  and  Itself  thereupon  dSspoaed 
'*of  the  whole  subject"  in  controversy  in  the 
cause  so  far  as  the  appellees  were  concern- 
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ed,  and  gave  against  the  ai4;>ellees  "all  tbe 
relief  that  was  cont»nplated  by  the  salt," 
as  clearly  appears  from  a  comparison  of  the 
decree  with  the  objects  of  the  suit — the  relief 
thereby  sought  against  appellees — set  forth 
in  the  statement  preceding  this  opinion. 
'^Nothing  remained  to  be  done  in  the.  cause** 
in  order  to  obtain  such  relief.  The  decree 
was  amply  sufficient  therefor.  All  that  re- 
mained to  be  done  was  to  carry  the  decree 
into  execution,  and  in  the  case  before  us  no 
further  decree  or  order  of  court  in  the  cause 
was  needed  even  for  that  purpose.  The  de- 
cree was  therefore  unquestionably  a  final  de- 


[2]  2.  Should  the  petitions  filed  in  the 
cause  by  the  appeUees,  as  set  forth  in  the 
statement  preceding  this  opinion,  be  regarded 
as  petitions  for  rehearing  or  as  bills  of  re- 
yiew? 

It  is  well  settled  that,  if  a  rehearing  of  the 
final  decree  of  November  term,  1915,  could 
have  been  properly  granted  upon  such  peti- 
tions, it  must  have  been  on  regarding  the  pe- 
titions as  bills  of  review,  since  in  a  suit  of 
the  character  of  that  before  us  a  final  decree 
can  be  reheard  after  the  term  at  whlcii  it  is 
entered  only  upon  motion  under  section  8451 
of  the  Ck)de,  where  the  decree,  as  in  this 
case,  was  on  a  bill  taken  for  -confessed 
(which  prooeduf e  was  not  followed),  or  upon 
a  bill  of  review.  Our  practice  is  rightly  lib- 
eral as  toudiing  mere  forms  of  pleading, 
howerer,  and  we  have  no  difficulty  in  re- 
garding the  petitions  as  bills  of  review. 

8.  Are  the  errors  alleged  in  the  bill  of  re- 
view of  the  appellee  guardian  as  grounds  for 
the  rehearing  of  said  decree  errors  in  law 
apparent  on  the  face  of  such  decree ;  that  is, 
are  they  errors  in  law  Hiat  appear  upon  the 
face  of  the  proceedings  when  the  whole  rec- 
ord is  read  along  with  such  decree? 

We  state  this  question  thus  as  it  is  set- 
tled, and,  of  course,  well  understood,  that 
there  are  but  two  classes  of  grounds  on 
which  a  final  decree  in  a  suit  such  as  that 
before  us  may  be  reheard  upon  a  blU  of  re- 
view (and  Ihe  same  la  true  of  a  proceeding 
by  motion  under  section  8451  of  the  Ck)de), 
and  they  are:  (1)  Because  of  error  apparent 
on  the  face  of  the  record  (Hogg's  Eq.  Proc. 
S  211);  or  (2)  because  of  newly  discovered 
evidence  which  could  not  by  the  use  of  due 
diligence  have  been  discovered  or  used  before 
the  decree  was  rendered  (1  Barton's  CShy.  Pr. 
p.  332;  1  Ho^s  Eq.  Proc.  (  208;  2  Pol- 
lard's Code,  §  3451,  and  cases  cited).  And,  as 
appears  from  the  statement  preceding  this 
opinion,  the  bills  of  review  of  the  appellees 
do  not  seek  a  rehearing  of  said  decree  on  the 
second  ground  Just  mentioned. 

[3]  As  appears  from  the  statemoit  preced- 
ing this  opinion,  the  errors  alleged  in  the 
bill  of  review  of  the  guardian  all  consist 
merely  of  the  alleged  omission  of  the  com- 
missioner taking  and  stating  the  account  of 


the  transactions  of  the  guardian  to  allow  the 
latter  certain  items  of  credit,  which  items 
are  alleged  to  have  existed  prior  to  the  tak- 
ing and  stating  of  such  account,  which  the 
guardian  neglected  to  assert  in  any  way  be- 
fore the  commissioner  or  before  the  court 
piror  to  said  decree  of  November  term,  1915, 
although  the  guardian  was  a  party  defend- 
ant to  the  suit  and  had  been  brought  before 
the  court  as  such  by  personal  service  of  pro- 
cess, and  had  in  addition  been  personally 
served  with  notice  of  the  taking  of  said  ac< 
count  by  the  commissioner  and  with  an  ex- 
tract of  that  portion  of  the  decree  which  re- 
quired him  to  settle  his  accounts  before  the 
commissioner.  And  it  is  apparent  that  the 
right  of  the  guardian  to  any  and  all  of  such 
claims  of  credit  is  dependent  upon  extrinsic 
evidence.  Even  his  claim  to  commissions 
was,  as  a  matter  of  law,  dependent  upon  his 
being  able  to  give  a  reasonable  excuse  for  his 
failure  to  settle  his  accounts  as  required  by 
law.  2  Pollard's  Code  1904,  i  2679,  and  cas- 
es cited.  And  in  view  of  the  allegations  of 
the  bill  and  that  it  was  taken  for  confessed, 
as  the  record  stood  at  the  time  of  the  taking 
of  said  account  and  the  entry  of  the  decree 
under  consideration,  the  fact  that  such  ex- 
cuse did  not  exist  was  concluded  against  the 
guardian.  And  there  being  no  extrinsic  evi- 
dence before  the  commissioner  to  show  that 
the  disbursements  had  been  in  fact  made 
which  constituted  the  other  alleged  omitted 
credits,  or  that,  if  made,  they  constituted 
proper  charges  against  the  estate  of  the  in- 
fants, it  ifl|  plain  that  none  of  the  errors  al- 
leged in  the  bill  of  review  of  the  guardian 
constituted  error  in  law  apparent  on  the  f&ce 
of  the  decree. 

We  can  perceive  no  reason  why  the  final 
decree  aforesaid  was  not  conclusive  against 
the  guardian.  He  was  given  his  day  in  court 
to  make  all  the  defenses  he  had.  He  made 
none  until  after  such  decree  had  been  enter- 
ed and  the  term  of  court  at  which  such  de- 
cree was  pronounced  had  ended.  It  is  ap- 
parent from  the  record  that  his  claim  to  com- 
missions and  for  board  and  clothing  of  the 
infants  and  the  other  claims  of  credit  afore- 
said other  than  for  the  clerk's  fee  and  taxes 
were  afterthoughts — were  charges  which  the 
guardian  did  not  intend  to  make  at  the  time 
sudi  services  were  rendered  and  disburse- 
ments were  made  which  were  rendered  or 
made  by  him. 

[4]  Tbe  bill  of  review  of  the  guardian  is 
in  truth  a  belated  answer  sought  to  be  ffied 
after  a  final  decree.  That  cannot  be  done 
even  imder  the  liberal  practice  permitted  by 
our  statute  (section  3275  of  the  Code)  on  the 
subject  A  contrary  rule,  which  would  per- 
mit causes  to  be  reopened  after  final  decree, 
by  the  Injection  therein  of  new  and  previ- 
ously unthought  of  claims,  or  even  of  other 
claims  originally  Just  and  wfaidi  might  have 
been  maintained   if  earlier  presented,  but 
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which  through  neglect  of  the  claimant  were 
not  brought  forward  at  the  projyer  time, 
would  be  far-reaching  in  its  evil  results. 
Such  procedure,  unless  authorized  by  stat- 
ute, cannot  be  approved  by  us.  There  is  no 
such  statute.  Although  the  decree  under 
consideration  was  entered  on  a  bill  taken  for 
confessed,  so  that  section  3451  of  the  Code 
is  applicable  thereto,  such  statute  authorized 
the  court  below  to  set  it  aside  only  for  error 
for  which  this  court  on  appeal  might  reverse 
it,  or  to  amend  it  only  to  the  extent  that 
data  might  appear  in  the  record  for  safely 
correcting  it  Shipman  v.  Fletcher,  91  Va. 
473,  22  S.  E.  458.  This  court  cannot  on  ap- 
peal reverse  a  decree  for  extrinsic  matter 
which  does  not  appear  in  the  record  prior  to 
or  at  the  time  of  the  entry  of  the  decree, 
where  such  matter  is  not  claimed  to  have 
been  after-discovered  evidence.  And  at  such 
time  no  data  appears  as  having  been  in  the 
record  in  the  case  before  us  by  whidi  the  de- 
cree in  question,  if  erroneous,  could  have 
been  safely  amended.  Hence  neither  the 
court  below  nor  this  court  is  given  any  stat- 
utory authority  to  reverse  or  amend  such  de- 
cree. Ck)urt8  are  provided  for  the  purpose 
of  putting  an  end,  and  a  speedy  end,  to  con- 
troversies, and  not  as  a  forum  for  endless 
litigation.  Without  valid  excuse  no  party 
who  has  had  his  day  in  court  can  reopen  the 
hearing  after  final  decision  of  extrinsic  mat- 
ters In  controvert  between  the  same  parties 
on  the  mere  ground  that  he  wishes  to  inter- 
pose other  defenses  which  he  neglected  to  in- 
terpose before  such  dedsion  was  made.  It  is 
seldom  that  such  defenses  have  any  real 
merit,  and  where  it  chances  that  they  have 
any  validity,  it  is  better  that  they  should  be 
lost  by  the  negligent  litigant  than  that  the 
vitally  Important  rule  that  there  must  be  an 
end  of  litigation  should  be  set  at  naught. 

4.  But  it  is  argued  for  appellees,  under  the 
authority  of  Nelson's  Adm'r  v.  Kownslar's 
Ex'r,  etc.,  79  Va.  468,  Wooding  v.  Bradley, 
76  Va.  614,  Newberry  v.  Stuart,  86  Va.  976, 
11  S.  B.  880,  Daily's  Ex'r  v.  Warren,  80  Va. 
512,  and  Kendrick  v.  Whitney,  28  Grat  (69 
Va.)  646,  that  in  Virginia  at  least  the  gen- 
eral rule  that  a  final  decree  cannot  be  re- 
heard except  upon  the  two  grounds  above 
mentioned  (of  error  apparent  on  the  face  of 
the  record  or  of  after-discovered  evidence) 
has  been  modified ;  and  they  invoke  the  fol- 
lowing statement  in  the  opinion  of  Judge 
Staples  in  Wooding  v.  Bradley,  supra,  76  Va, 
614,  as  applicable  to  final  as  well  as  to  in- 
terlocutory decrees,  because,  as  it  is  argued, 
the  court  in  the  last-named  case,  and  in  all 
of  the  cases  cited  in  the  present  paragraph, 
was  dealing  with  final  decrees.  We  shall 
now  consider  the  question  thus  raised. 

The  statement  in  the  opinion  of  Judge 
Staples  mentioned  is  as  follows: 

^There  is  no  rule  of  law  or  practice  which 
would  forbid  or  prevent  a  court,  so  long  as  it 
retaiaed  a  cause  under  its  consideration,  from 


receiving  and  entertaining  an  ezcseption  to  a 
commissioner's  report,  even  after  the  same  has 
been  confirmed,  if  it  should  be  clearly  shown 
that  the  report,  if  carried  out,  would  be  pro- 
ductive of  injustice  and  wrong."  See  page  616 
of  the  opinion. 

An  examination  of  the  authorities  referred 
to  discloses  the  following: 

Wooding  V.  Bradley  was  a  creditors'  suit 
having  for  its  object  the  sale  of  the  land  of 
a  decedent  debtor's  estate  to  satisfy  the 
debts.  The  decree  in  question  (of  Octob^ , 
1874)  confirmed  the  commissioner's  report  of 
the  Terry  debt,  ainong  other  debts,  and  ap- 
pointed commissioners  to  sell  the  land  to  pay 
the  debts  reported.  This  manifestly  was  not 
a  final,  but  an  interlocutory,  decree  confirm- 
ing a  commissioner's  report  Such  a  decree 
is  appealable  under  the  statute  in  Virginia 
because  it  is  one  "adjudicating  the  princi- 
ples of  a  caused'  (section  3454  of  the  Ck>de), 
but  It  is  nevertheless  but  an  interlocutory 
decree,  and  the  same  court  which  entered  it 
has  the  power  to  rehear  and  to  correct  any 
error  In  it  at  any  time  before  final  decree 
and  thus  remove  the  cause  for  appeal.  1 
Hogg's  Eq.  Proc.  i  568.  A  decree  of  sale  is 
not  a  final,  but  an  interlocutory,  decree. 
Dellinger  t.  Folts,  83  Va.  at  page  733,  25  S. 
E.  998,  and  cases  dted.  It  is  true  that  in 
August,  1876^  and  January,  1877,  Terry  was 
paid  the  amount  of  his  debt  as  reported  by 
said  commissioner's  report  But  when  the 
decree  in  question  was  asked  to  be  reheard 
there  were  funds  which  arose  trcm  the  sale 
of  the  land  still  in  the  hands  of  a  axnmis- 
sioner  of  sale  and  under  the  control  of  the 
court  of  suflidait  amount  to  pay  the  balance 
which  was  in  fact  still  Justly  due  and  un- 
paid on  the  Terry  debt  The  payment  and 
satisfaction  of  the  whole  of  such  d^t  was  a 
part  of  the  relief  that  was  contemplated  by 
and  was  one  of  the  objects  of  the  suit  In 
tiie  very  opinion  of  Judge  Staples,  from 
which  the  -quotation  above  Is  taken,  it  is 
said: 

"That  no  final  decree  had  been  rendered  at 
the  time  the  petition  was  presented  is  too  dear 
to  admit  of  discussion.** 

Nelson's  Adm'r  v.  Kownslar's  Executrix, 
79  Va.  468,  was  also  a  creditors'  suit  for  the 
sale  of  land  of  a  deceased  debtor's  estate  to 
satisfy  the  debts.  The  decree  which  the 
court  said  was  open  to  attack  by  petition  to 
rehear  (the  decree  of  March,  1875)  merely 
confirmed  a  commissioner's  report  whidi  as- 
certained the  commuted  value  of  and  allow- 
ed the  widow  a  certain  credit  for  her  dower 
in  so  much  of  the  land  as  had  been  sold  and 
had  been  purchased  by  her,  and  appointed 
commissioners  to  assign  dower  in  kind  in  so 
much  of  the  land  as  had  not  been  sold,  and 
allowed  the  widow  to  then  elect  to  daim 
dower.  Manifestly  this  was  in  truth  merely 
an  Interlocutory  decree,  as  the  court  express* 
ly  held  it  to  be. 
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Newberry  v.  Stnart,  86  Va.  967,  11  S.  E. 
880,  was  a  suit  to  enforce  a  contract  for  the 
sale  of  land.  The  ascertainment  of  the  bal- 
ance of  purchase  money  which  was  unpaid 
was  a  matter  purely  preliminary  to  a  final 
decree.  The  Holbrook  report  in  question 
contained  a  statement  of  the  amount  of  cer- 
tain debts  which  the  purchaser  claimed  to 
have  paid  and  to  be  entitled  to  set  up  as 
credits  on  his  purchase-money  obligation. 
The  decree  in  question  confirmed  that  report. 
But  that  report  itself  purported  to  be  only 
"a  partial  report,"  and  there  were  other  pro- 
ceedings which  the  court  in  its  opinion  said 
indicated  that  it  was  subsequently  so  regard- 
ed, and  not  as  even  a  determination  at  that 
time  of  that  matter,  and  the  court  held  that 
the  decree  in  question  was  merely  an  inter- 
locutory decree  confirming  a  commissioner's 
report.  The  court  said,  in  part,  on  this  sub- 
ject: 

*****  It  ifl  well  settled  that  whether  an 
interlocutory  decree  confirming  a  commissioner'B 
report  shall  be  modified  or  wholly  set  aside  or 
not  is  generally  a  matter  resting  in  the  sound 
discretion  of  the  chancellor,  to  be  exercised  ac^ 
cording  to  the  particular  circumstances  of  each 
case.  Kendrick  v.  Whitney,  28  Grat  (69  Va.) 
646;  Folts  ▼.  Brightwdl,  77  Va.  742;  1  Bart. 
Chy.  Pr.  339.  ♦  •  •  Here  there  was  no  ab- 
solute adjudication  of  the  appellee's  clauns  un- 
til" the  subsequent  decree  which  modified  the  de- 
cree above  mentioned  by  allowing  a  larger  cred- 
it to  the  purchaser. 

Daily's  Executors  y.  Warren,  80  Va.  612, 
was  a  creditors'  suit  for  the  sale  of  lands  of 
a  deceased  debtor  to  satisfy  the  debts.  The 
decree  in  question  Inyolved  merely  a  con- 
troversy between  certain  parties  claiming  as 
assignees  of  a  part  of  one  of  the  lien  debts 
reported  in  the  cause.  The  fund  from  the 
sale  of  the  land  was  under  the  control  of  the 
court  at  the  time  such  decree  was  entered; 
the  lien  of  the  debts  being  treated  as  trans- 
ferred from  the  land  to  the  fund.  The  assign- 
or was  not  a  party  to  the  cause  at  the  time 
the  decree  waB  entered  on  the  petition  of  one 
of  the  rival  claimants,  nor  was  the  other  ri- 
val claimant  then  a  party  to  the  cause  so 
far  as  appears  from  the  report  of  the  case. 
Later  the  assignor  and  such  other  rival  claim- 
ant filed  their  petition  asking  that  the  decree 
aforesaid  be  set  aside  in  favor  of  the  latter 
as  holding  under  a  prior  assignment,  which 
was  done.  Manifestly  there  was  no  binding 
adjudication  of  the  rights  of  the  claimant 
under  the  prior  assignment  made  by  the  de- 
cree drawn  In  question.  Moreover,  it  was 
plainly  mej^ly  an  interlocutory  decree  so  long 
as  the  fund  still  remained  under  the  control 
of  the  court,  as  the  court  held. 

Kendrick  t.  Whitney,  28  Orat  (69  Va.) 
646,  the  remaining  authority  relied  on  by  ap- 
pellees, as  aforesaid,  was  a  Judgment  credi- 
tors' suit  for  the  sale  of  land  of  the  Judgment 
debtor  to  satisfy  the  lien  of  the  Judgments. 
The  decree  in  questiOQ  mer^y  provided  that 
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the  plaintiffs  recover  of  the  Judgment  debtor 
the  amount  of  their  Judgments;  that  a  cer- 
tain time  be  given  the  debtor  to  pay  the 
same ;  and  that  in  default  thereof  a  commis- 
sioner, who  was  appointed  for  the  purpose, 
should  sell  the  land  or  so  much  thereof  as 
might  be  necessary  to  satisfy  the  judgments, 
on  a  credit  of  0,  12,  and  18  months.  And  the 
commissioner  was  directed  to  report  his  pro- 
ceedings to  the  court.  The  court  held  that 
the  decree  was  erroneous  because  it  decreed 
the  sale  of  the  land  before  taking  an  account 
of  the  liens  thereon  and  settling  priorities  of 
the  different  creditors,  but  that  the  decree 
was  an  int^locutory,  and  not  a  final,  decree, 
and  could  be  reheard  at  any  time  by  the 
court  which  entered  it  prior  to  a  final  decree. 
Plainly  such  was  the  diaracter  of  that  decree. 

Our  conclusion,  therefore,  upon  the  ques- 
tion under  consideration,  is  that  in  Virginia, 
as  elsewhere,  the  general  rule  that  a  final  de* 
cree  cannot  be  reheard  except  upon  the  two 
grounds  of  (1)  error  apparent  on  the  face  of 
the  record,  or  (2)  after-discovered  evidence, 
has  not  been  modified,  and  that  such  rule  is 
applicable  to  the  decree  Jn  question  of  Novem. 
her  term,  1915,  in  so  far  as  the  guardian  ap- 
pellee is  concerned,  and  that  such  decree  was 
final  and  conclusively  binding  upon  him. 

We  come  now  to  the  consideration  of  the 
questions  raised  by  the  bill  of  review  filed  by 
the  appellee  surety  company  as  set  forth  in 
the  statement  preceding  this  opinion. 

What  is  said  above  disposes  of  all  of  the 
questions  thus  raised  except  two,  which  will 
be  disposed  of  in  their  order  as  stated  below. 

[8]  6.  The  commissioner's  report  not  hav- 
ing been  excepted  to  prior  to  the  decree 
aforesaid  of  November  term,  1915,  by  the 
surety  onnpany,  a  party  defendant  personally 
before  the  court,  could  the  surety  company 
bring  the  cause  again  before  the  court  by  bill 
of  review,  on  the  ground  that  it  had  no  notice 
of  the  taking  of  the  account? 

This  Question  must  be  answered  in  the 
negative. 

The  fflicts  appearing  from  the  record  with 
respect  to  the  commissioner's  notice  appear 
from  the  statement  preceding  this  opinion. 
The  notice  was  expressly  addressed  to  the 
surety  company,  as  well  as  to  all  of  the  other 
parties  to  the  suit.  The  report  is  that  the 
commissioner  proceeded  to  execute  the  decree 
of  reference  "in  pursuance  of  the  annexed 
notice  of  the  time  and  place  for  taking  said 
accounts."  While  not  expressly  so  stated,  the 
inference  is  that  the  commissioner  reports 
that  he  gave  notice  to  all  of  the  parties,  in- 
cluding the  surety  company,  before  proceed- 
ing to  execute  the  decree  of  reference.  The 
express  statement  in  the  report  with  respect 
to  the  guardian  is  not  an  express  statement 
that  notice  was  served  on  him  of  the  time  and 
place  of  taking  the  account,  but  that  the  com- 
missioner ''had  an  extract  of  said  decree 
served  on  [him]  which  required  him  to  make 
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settlement  of  his  accoimts  as  stKardlan,**  etc* 
''but  lie  ftiiled  to  appear." 

However,  if  It  were  otherwise,  and  the  com- 
missioner's report  were  considered  as  show- 
Ingf  on  Its  face  that  no  notice  was  given  the 
surety  company  of  the  proceedings  before  the 
conxmlssloner,  that,  In  our  opinion,  would  not 
alter  the  case. 

In  White  y.  Johnson,  2  Munf.  (16  Va.)  285, 
the  report  of  the  commissioners  was  silent  as 
to  notice,  the  cause  was  regularly  heard  on  tiie 
report,  to  which  there  was  no  exception,  and 
the  decree  in  question  was  entered  confirming 
the  report  and  dismissing  the  bilL  The  de- 
cree was  objected  to  on  appeal  for  errors  al- 
leged as  apparent  on  the  face  of  the  report, 
consisting  of  failure  to  charge  certain  inter- 
est and  for  its  failure  to  show  that  notice  of 
the  proceedings  before  the  commissioners  was 
given  to  the  plaintlfEB.  Gounsd.  for  defend- 
ants took  the  position  as  to  the  notice  that 
there  could  be  no  diiferent  rule  "as  to  re- 
ports of  commissioners  frcHu  that  whidi  pre- 
vails with  respect  to  depositiona  If  the  ex- 
ception to  a  deposition  for  want  of  notice  be 
not  taken  before  the  hearing,  it  may  be  read/' 
The  following  is  the  reported  (H>lnlon  of  this 
court  delivered  by  Judge  Roane: 

"This  court,  while  It  is  not  disposed  to  deny 
that  reports  which  are  erroneous  upon  the  face 
of  them  may  be  objected  to  at  the  hearing,  or 
excepted  to  in  the  appellate  court,  although  the 
same  were  not  specially  excepted  to  by  the  par- 
ties prior  to  the  decree  made  in  the  cause,  is,  on 
the  other  hand,  of  opinion  that,  without  such 
exception,  reports  shall  not  be  impeached  on 
grounds  or  in  relation  to  subjects  which  may  be 
affected  by  extraneous  testimony,  of  which  nsr 
ture  is  the  report  in  this  cause,  so  far  as  re- 
lates to  interest  claimed  against  the  appellant, 
and  that  the  report  on  which  the  decree  of  the 
county  court  is  founded,  not  being  objected  to» 
is  conclusive  between  the  parties*" 

In  Winston  v.  J<Amson,  2  Munf.  (Id  Ya.) 
805,  the  report  of  the  commissioner  merely 
stated,  concerning  the  time  of  the  execution 
of  the  decree  of  reference,  that  he  "appointed 
that  day  for  the  defoidants  to  raider  the  ao- 
count,"  and  that,  they  "failing  to  attend,"  he 
proceeded,  etc  (Counsel  for  the  defendants 
admitted  that  "want  of  notice  is  an  extrinsic 
objection,  but  [claimed  that  it  was]  sufficient- 
ly estaUlshed  by  Winston's  affidavit  to  the 
tmth  of  the  bill  of  review."  Ck>unsel  for 
plaintiff  took  the  position  that  the  phrases 
of  the  report  above  quoted  "sufficiently  im- 
ply" that  the  defendants  "must  have  had  no- 
tice. And,  if  they  had  not,  they  should  have 
made  the  objections  before  the  decree  was 
rendered.  •  ♦  • »»  The  opinion  of  this 
court  per  curiam,  so  far  as  material,  is  as  fol- 
lows: 

"The  court  is  of  opinion  that  •♦•  the  al- 
legations of  the  appellant  that  the  report  of  the 
commissioner  was  made  without  due  notice 
to  him  of  the  time  and  place  of  taking  the  same 


*    ^   ^   are  [not]  ot  a  character  to  justify  a 
bill  of  review." 

See^  also,  Shenandoah  Bank  v.  Shirley,  26 
W.  Ya.  at  page  569,  for  the  holding  that— 

"Want  of  notice  of  the  time  and  place  of  a 
commissioner  taking  an  account  is  not  sufficient 
reason  for  a  bill  of  review  or  petition  for  re- 
hearing; such  objection  not  having  been  taken, 
as  it  ought  to  have  been,  before  the  decree  was 
rendered." 

To  the  same  effect,  see  Livesay  t.  Feam- 
ster,  21  W.  Ya.  at  page  100. 

And  oa  principle,  as  pointed  out  in  Martin 
V.  Salem  Land  Go.,  94  Ya.  at  page  40,  26  S. 
E.  591,  notice  to.  parties  that  they  have  Deaoi 
sued  and  to  bring  them  before  the  court 
stands  upon  a  very  different  footing  from  no- 
tice of  the  time  and  place  of  taking  an  ac^ 
count  ordered  by  the  court  in  a  pending  cause. 
The  parties,  having  been  sued  and  served 
with  process  bringing  them  before  the  court, 
are  presumed  to  know  the  subsequent  pro- 
ceedings in  the  suit  which  are  taken  in  court 
Id.,  and  Morrison's  Kotes  on  Eq.  Proc.  p. 
110.  In  the  instant  case  the  surety  company 
is  presumed  to  have  known  of  the  decree  of 
reflerence,  and  when  the  cause  came  <m  to  be 
heard  upcm  the  first  report  of  the  commis- 
sioner aforesaid  the  surety  company  must  be 
regarded  as  having  been  before  the  court, 
and  if  it  had  any  objection  to  the  report  on  the 
ground  of  lack  of  notice  of  the  time  and  place 
of  the  taking  of  the  account,  it  had  then,  and 
indeed  all  during  the  remainder  of  that  term 
of  court.  Its  day  in  court  to  make  objectioii 
to  the  report  on  that  ground.  Falling  to 
Qkake  such  objection  imtil  after  the  final  de- 
cree was  entered  and  the  court  had  adjourn- 
ed, the  objection  asserted  for  the  first  time  by 
its  bill  ot  review  came  too  late. 

[6]  6.  Does  the  manner  in  whidi  the  ac- 
count of  the  guardian  was  stated  in  the  com- 
missioner'B  report  which  was  confirmed  by 
the  final  decree  aforesaid,  in  its  lade  of  adop- 
tUm.  ot  one  rest  day  and  its  mixture  of  prin- 
cipal and  interest,  of  which  complaint  is 
made  in  the  bill  of  review  of  the  surety  omqu- 
pany,  constitute  error  on  the  face  of  the  rec- 
ord for  which  such  bill  of  review  would  lie? 

As  appears  from  the  statement  preceding 
this  opinion,  the  account,  as  stated  in  the 
commissioner's  report,  was  more  favorable  to 
the  guardian,  and  hence  more  favorable  also 
to  the  surety,  than  if  it  had  been  correctly 
stated.  Hence  there  was  no  error  in  this  of 
which  the  surety  company  could  complain, 
and  the  question  last  stated  must^be  answer- 
ed in  the  n^^tive. 

There  remains  but  one  question  for  our 
consideration,  and  that  is  this: 

[7]  7.  Was  it  error  in  the  court  b^ow  to 
decree  that  the  guardian  should  jMiy  interest 
from  November  1,  1915,  the  date  <hi  which 
he  was  removed  as  guardian,  on  the  balance 
in  his  hands  as  of  tnat  date^  since  such  bal- 
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ance  consisted  of  intereBt  as  well  as  principal, 
and  the  effect  of  the  decree  was  to  requite 
him  to  pay  Interest  from  such  time  on  such 
Interest  as  well  as  on  the  principal  snm  in 
his  hands  as  of  sach  date? 

We  are  of  opinion  that  there  was  no  error 
in  the  decree  in  this  particular.  In  accord- 
ance with  the  law  goreming  the  settlement 
of  guardianship  accounts  on  each  annual 
rest  day  and  on  the  date  the  guardianship 
ceases,  all  undisbursed  interest  with  which 
the  guardian  is  diargeable  is  transferred  to 
the  principal  column  of  the  account,  and  the 
balance  in  his  hands  thus  ascertained  is 
treated  as  being  principal,  and  interest-bear- 
ing from  svich  times,  and  to  that  extent  a 
guardian  is  diargeaUe  with  compound  inter- 
est Section  2606  of  the  Oode.  From  the  last 
day  of  the  guardianship  account,  therefore, 
the  guardian  is  chargeable  with  interest  on 
the  balance  in  his  hands,  both  of  principal 
and  interest,  as  of  such  date.  But  in  stat- 
ing the  account  of  a  guardian  after  the  ter> 
mination  of  the  wardship  there  should  be  no 
subsequent  rest  day»  or  bringing  of  Interest 
into  the  principal  column,  again  compounding 
me  interest.  The  balance  found  in  the  guard- 
ian's hands  at  the  termiaatioii  of  the  wardr 
ship»  interest  as  well  as  principal,  being  aU 
treated  as  principal,  bears  interest  ftt>m  that 
date,  but  none  of  tbe  Interest  accruing  after 
such  date  bears  any  interest;  the  account  be- 
ing stated  after  that  date  '*on  the  ordinary 
principles  of  debtor  and  'creditor  as  to  In- 
terest. •  *  * »'  1  Mln.  Inst  (8d  Bd.)  4d7, 
and  cases  dted.  In  the  instant  case  the 
decree  in  question  was  strictly  in  accordance 
with  the  rule  Just  stated.  It  requires  the 
guardian  to  pay  interest  <mly  on  the  balance 
found  in  his  hands  at  the  termination  of  the 
wardship,  and  does  not  hold  him  liaUe  for 
any  interest  on  such  interest 

The  case  of  Cunningham  y.  Cunningham,  4 
Orat  (45  Va.)  4S-^6^  is  relied  on  for  the  ap- 
pellees as  containing  a  contraxy  holding,  but 
an  examination  of  that  case  disdoses  that 
it  is  not  in  conflict,  but  wholly  in  accord, 
with  what  is  said  abore  with  regard  to  the 
<*orrect  rule  on  the  subject  What  that  cate 
condemned  was  a  provision  of  the  decree  there 
in  question  which  added  the  interest  which 
had  accrued  on  the  balance  in  the  guardian's 
hands  from  the  termination  of  the  wardship  in 
February,  1833,  to  Norember  1,  1942,  to  the 
sum  for  which  the  guardian  was  liable  as 
principal,  and  required  the  guardian  to  pay 
from  the  latter  date  Interest  on  such  aggre- 
gate, the  result  of  which  was  to  hold  him  li- 
able for  Interest  on  interest  whidi  accrued 
after  the  terminatiOD  of  the  wardship.  That 
result  was  what  was  hdd  to  constitute  the 
error  in  the  decree. 

For  the  foregoing  reasons,  we  are  of  cfgfnr 
ion  that  the  decrees  catered  by  the  court  at 
its  January  term,  1916,  and  Norember  term. 


1917,  were  errcmeous,  in  so  far  as  they  grant- 
ed a  rehearing  of  and  were  in  conflict  with 
the  prorlslons  of  the  decree  <^  the  November 
term,  1915,  aforesaid.  In  all  other  respects 
the  decrees  of  said  January,  1916,  and  No- 
vember, 1917,  terms  of  court  and  the  al- 
lowance of  the  $2,800  of  loans  above  mention- 
ed as  a  credit  on  the  decree  against  the  guard- 
ian, entered  at  the  November  term,  1915,  will 
be  allowed  to  stand,  and  the  cause  wlU  be  re- 
manded to  the  court  below  for  further  pro- 
ceedings to  be  had  therein  not  in  conflict  with 
this  opinion. 
Reversed  and  remanded. 

KFJJiY,  J.,  absent 


(\4»  Qa.  669) 

HAMn/rON  et  aL  v.  COOPER  et  sL 
(No.  1441.) 

(Supreme  Court  of  Georgia.    Jsn.  14,  1920.) 

(BytUihui  hf  the  Court.) 
HiGHWATs  ^=:>79(7)— Nonsuit  kbbob  on  bill 

TO  SNJOm  BOAD  COKMISSZONSBS  FBOH  ZN- 
TBBFEBINO  WrTH  FUaNTIFFS'  INCLOSUBE  OF 
ABANDONKD  BOAD. 

Under  the  evidence  in  the  case  the  couit 
erred  in  granting  a  nonBuit,  as  there  was  some 
evidence  in  the  record  supporting  the  material 
allegations  in  the  plaintiffs'  petition. 

firror  from  Svperlcnr  Oourt,  Walker  Ooun- 
ty;  Moses  Wright,  Judge. 

Suit  for  injunction  by  Elizabeth  Hamilton 
and  others  against  T.  D.  Cooper,  a  private 
owner,  the  Board  of  Commissioners  of  Roads 
and  Revenue  of  Walker  County,  and  others. 
Judgment  of  nonsuit,  and  plaintUfis  bring 
error.    Reversed. 

Hamilton  and  others  filed  in  the  superior 
court  their  petition  asking  that  T.  D.  Cooper, 
the  board  of  commissioners  of  roads  and  rev- 
enue of  Walker  county,  and  the  district  road 
eommissioners  be  enjoined  and  restrained 
firom  farther  prosecuting  or  further  institut- 
ing against  petitioners,  or  either  of  them, 
any  proceeding,  dvil  or  criminal,  by  reason 
of  plaintifl^s*  having  fenced  up  and  Indosed 
450  feet  of  a  certain  county  road,  as  de- 
scribed in  the  petition.  Plaintlif s  had  fenced 
up  a  portion  of  the  road  which  for  a  number 
•of  years  had  been  maintained  as  a  public 
road  of  the  county,  claiming  a  right  to  do  so 
because  of  the  fact  that  the  United  States 
government  had  constructed  a  new  road 
running  i>arallel  with  said  old  road,  and  at 
some  points  very  close  to  said  old  road.  As 
a  basis  for  the  writ  of  injunction  the  plain- 
tiffs alleged  that  one  of  them,  W.  K.  Brown, 
had  been  served  with  a  notice  to  remove  the 
obstruction  placed  across  said  puhlic  road; 
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and  It  is  admitted  in  the  petition  that  the 
obstruction  had  been  placed,  and  that  it  pre- 
vented travel  over  and  along  the  old  public 
highway  between  the  residence  of  one  of  the 
defendants,  T.  D.  Cooper,  and  a  portion  of 
his  farm.  The  plaintiffs  further  alleged  that 
in  lieu  of  the  roadway  which  had  been  fenced 
up  and  appropriated  to  their  use  they  had 
opened  another  roadway  for  the  use  of  T. 
D.  Cooper. 

At  the  trial  of  the  case,  after  the  intro- 
duction of  evidence  by  the  plaintiffs,  upon 
motion  of  the  defendants'  counsel,  the  court 
granted  a  nonsuit,  and  the  plaintiffs  ex- 
cepted. 

Chas.  Robt  Jones,  of  Rossville,  and  Henry 
&  Jackson,  of  La  Fayette,  for  plaintiffs  in 
error. 

Shattucic  &  Shattuck  and  Rosser  &  Shaw, 
all  of  La  Fayette,  for  defendants  in  error. 

BECK,  P.  J.  (after  stating  the  facts  as 
above).  Under  an  act  approved  November 
19,  1890  (Acts  1890,  p.  199),  entiUed  ''An 
act  to  cede  Jurisdiction  to  the  United  States 
of  certain  lands  therein  described  for  the 
Chickamauga  and  Chattanooga  National 
Park,"  the  jurisdiction  of  this  state  was 
ceded  to  the  United  States  over  all  the  lands 
and  roads  described  in  the  preamble  to  the 
act,  which  lie  within  the  territorial  limits 
of  this  state,  for  the  purposes  of  a  national 
park.  Petitioners  claim  that  the  road  in 
question  was  one  of  the  roads  the  control 
over  which  was  ceded  to  the  United  States 
government;  and  there  is  some  evidence  to 
support  this  contention.  In  an  act  passed 
by  Congress,  approved  August  19,  1890,  en- 
titled, ''An  act  to  establish  a  national  mili- 
tary park  at  the  battlefield  of  C^hickamauga** 
(26  Stat.  333),  jurisdicti(»i  over  the  land  and 
roads  thus  ceded  was  accepted  and  declared 
upon  the  passage  of  the  act  of  cession  by 
the  General  Assembly  of  Georgia;  and  in 
the  act  of  Congress  it  is  declared  that  "the 
following  described  (highways  are  hereby 
declared  to  be  approaches  to  and  parts  of 
the  Chickamauga  and  Chattanooga  National 
Military  Park  as  established  by  the  second 
section  of  this  act"  Then  follows  an  enu- 
meration of  the  roads  and  highways  referred 
to,  among  them  being  "the  Dry  Valley  road 
from  Rossville,  Oeorgia,  to  the  southern  lim- 
its of  McFarland's  Gap,"  etc.,  which,  for 
convenience,  we  shall  designate  as  the  Me- 
Farland*s  (^ap  road.  There  is  evidence  to 
show  that  the  plaintiffs  owned  the  property 
claimed  abutting  upon  the  McFarland's  Gap 
road,  and  that  the  United  States  government 
had  constructed  a  new  road  which  is  in- 
tended as  a  substitute  for  the  old  road,  being 
superior  in  construction  and  better  adapted 
to  the  purposes  of  travel  and  transportation 
than  the  old  road;  and  it  was  clearly  the 
Intention  to  abandon  the  old  road  and  sub- 
stitute the  new  road  tor  it.    The  plaintiffs 


contend,  further,  that  as  the  old  road  was 
abandoned  and  the  new  road  substituted 
therefor,  they,  as  abutting  landowners,  bad 
the  right  to  close  the  old  road  and  occupy 
it  This  contention  seems  to  us  sound ;  for, 
if  the  old  road  was  discontinued  and  a  new 
road  substituted  therefor,  this  would  con^ 
stitute  a  discontinuance  of  the  old  road,  and 
there  would  be  no  reason  why  the  abutting 
landowners  should  not  inclose  it  together 
with  their  own  lands  adjoining.  The  de- 
fendants in  error  insist  that  mere  nonuser 
of  the  old  road  would  not  constitute  an  aban- 
donment and  does  not  work  a  forfeiture  of 
the  right  to  its  use,  that  an  existing  public 
road  could  not  be  discontinued  without  the 
order  of  the  county  commissioners,  based 
upon  application  and  notice  duly  registered 
in  the  proper  office,  under  the  provisions  of 
section  644  of  the  Political  Code,  which 
makes  provisions  for  the  discontinuance  of 
roads,  and  they  cite  in  support  of  their  posi- 
tion the  decision  by  this  court  in  tlie  case  of 
Jones  V.  Williams,  70  Ga.  704.  In  that  case 
it  was  said: 

"That  abandonment  of  a  public  highway  by 
mere  nonuser  does  not  work  a  forfeiture  of  the 
right  to  its  use  is  evident  from  our  le^slation 
upon  the  subject  An  existing  public  road  can- 
not be  discontinued  without  the  order  of  the 
ordinary  or  county  conmiissioners,  where  there 
are  such  commissioners,  passed  upon  applica- 
tion and  notice,  and  duly  registered  in  the 
proper  office.  Code  [of  1882],  §§  608  to  608, 
inclusive." 

We  do  not  think,  however,  that  after  the 
cession  of  the  territory  to  the  national  gov- 
ernment for  the  purposes  enumerated,  the 
state  of  Georgia  or  the  county  authorities 
had  any  longer  the  right  to  change,  alter, 
or  discontinue  the  roads  in  the  territory 
ceded.  Certain  rights  in  that  territory  are 
reserved  by  the  act  such  as  the  execution 
of  specified  writs  in  the  territory,  and  the 
right  of  taxation  of  the  property  in  the  ter- 
ritory, and  other  enumerated  rights;  but 
control  over  the  roads  in  the  ceded  territory 
was  given  to  the  federal  government;  and 
the  laws  on  our  stdtnte  books  relative  to 
altering  and  discontinuing  roads  do  not  now 
apply  to  the  part  of  the  roads  In  the  Chi<^a- 
mauga  Park.  And  when  the  United  States 
government  discontinued  the  use  of  the  road 
and  substituted  therefor  one  which  was  prac- 
tically the  same,  the  part  of  the  old  road 
abandoned  might  be  reclaimed  and  inclosed 
and  used  by  the  abutting  landowners.  The 
terms  upon  which  the  landowners  might  con- 
trol and  use  the  property  is  provided  for  in 
the  act  of  Congress.  It  would  seem  that 
the  act  of  cession  by  our  Legislature,  and 
the  act  of  Congress  accepting  the  authority 
given,  would  involve  the  ri^^t  to  make  chang- 
es and  alterations  In  the  highways  and  in 
the  park.  And,  as  has  been  said  by  this 
court,  'It  is  perhaps  true  that  under  a  dta^ 
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tion  to  alter  a  road  it  would  not  be  compe- 
tent to  discontinue  tbe  road  altogether,  but 
It  is  obvious  that  every  alteration  of  a  road 
involves  necessarily  the  discontinuance  of 
the  part  replaced  by  the  alteration."  It 
is  not  necessary  to  go  farther  and  decide 
whether  or  not  the  national  government 
oould  altogether  discontinue  the  road  in 
Question  without  constructing  another  which 
is  substantially  the  same  road  with  neces- 
sary alterations.  But  it  seems  dear,  from 
the  provisions  of  the  act  of  the  General 
Assembly  and  the  act  of  Oongress  referred 
to  above,  that  where  the  government  has 
undertaken  the  alteration  of  a  road,  and  the 
owner  of  abutting  land  has  inclosed  the  part 
of  the  old  road  which  is  abandoned,  neither 
the  county  authorities  nor  the  state  author- 
ities have  such  jurisdiction  as  would  author- 
ice  them  to  interfere  with  such  a  landowner 
who  incloses  the  part  of  the  abandoned  road. 
And  that  being  true,  imder  the  evidence  in 
this  case  the  court  should  not  have  nonsuited 
the  petitioners,  as  there  was  some  evidence 
from  which  the  jury  might  have  found  that 
in  making  the  indosures  the  petitioners 
were  acting  within  their  rights.  We  do  not 
think  that  they  could  make  such  inclosures 
as  would  cut  off  from  other  landowners 
access  to  the  road  as  altered;  and,  if  they 
should  attempt  to  do  so,  the  injured  land- 
owner would  have  access  to  the  proper  courts 
to  prevent  the  interference  with  his  rights. 
Whether  the  inclosures  made  by  the  pe- 
titioners in  this  case  interfere  with  the  ac- 
cess of  other  landowners  to  the  roads  con- 
structed by  the  federal  authorities  is  also 
a  question  tmder  the  evidence ;  and  that  issue 
should  be  submitted  to  the  jury. 

There  was  no  general  or  spedal  demurrer 
filed  attacking  the  prayer  for  relief  on  the 
ground  that  it  was  too  broad,  in  that  it 
prayed  injunction  against  any  dvil  or  crim- 
inal proceedings  against  the  plaintiffs,  nor 
insisting  that  the  Injunctive  relief  sought 
should  be  confined  to  the  proceedings  threat- 
ened by  the  county  authorities  to  have  the 
indosure  made  by  the  plaintiffs  removed; 
and  consequently  the  question  is  not  pre- 
sented to  this  court  as  to  whether  or  not 
some  of  the  relief  sought  is  not  Inappropriate. 

Judgment  reversed. 

All  the  Justices  concur. 


(149  Oa.  73S) 

STATE  V.  KILLENS  et  aL    (No.  1504.) 

(Supreme  Court  of  Georgia.     Jan.  17,  1020.) 

CSyllabus  J>y  the  Court.) 

1.  Intoxicatino  ijquobs  ^=>250— CJity  court 
had  jurisdiction  to  condemn  vehicle 
used  to  transport  prohibited  liquors. 

Tbe  city  court  of  Bainbri'dge  had  jarisdic- 
tion  of  proceedings  instituted  by  the  solidtor 
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of  that  court  to  condemn  the  v^ide  being 
used  to  transport  prohibited  liquors,  under  the 
provisions  of  section  20  of  the  act  of  the  Gen- 
eral Assembly  of  Creorgia,  passed  at  the  ex- 
traordinary session  in  1917,  approved  March  28, 
1917,  entitled  ''An  act  to  amend  and  supplement 
the  prohibition  laws  of  this  state,"  etc  Acts 
Ex.  Sees.  1917,  p.  7. 

2.  Constitutional  law  ^=»165— Statute  au- 
thorizing CONDEMNATION  OF  VEHICLES  UEOCD 
IN  TRANSPORTATION  07  INTOXICATING^  LIQ- 
UOR NOT  VOID  AS  DCFAIRINO  OBLIGATION  OF 
00NTRA0T8. 

Section  20  of  the  act  of  1917,  Just  referred 
to,  is  not  in  violation  of  the  constitutional  pro- 
"dsion  against  the  passage  of  laws  impairing 
the  obligation  of  contracts  (Const  art.  1,  |  3, 
par.  2). 

dw  Constitutional  law  ^5»82, 308— Eminent 
DOMAIN  «=>2(1)— Statutes  «=»76(1)— Stat- 
ute AUTHORIZtNO  CONDEMNATION  07  VEHI- 
CLE USED  IN  ILLEGAL  TRANSPORTATION  07 
LIQUOR  NOT  UNCONSTITUTIONAL  UNDER  VARI- 
OUS PROVISIONS  STATED. 

Nor  is  that  portion  of  the  act  under  con- 
sideration unconstitutional  on  the  grounds:  (a) 
that  it  is  violative  of  the  due  process  clauses 
of  the  state  and  federal  CJonstitutions  (Const. 
Ga.  art  I,  (  1,  par.  8;  Oo/naL  U.  S.  Amend.  14, 
i  1);  (b)  that  it  is  violative  of  the  provision  of 
the  Constitution  of  Georgia  which  declares  that 
"no  conviction  shall  work  corruption  of  blood, 
or  forfeiture  of  estate"  (Const  art  1,  |  2,  par. 
8) ;  (c)  that  it  is  violative  of  the  (Donstitntion 
of  this  state  (artide  2,  (  4,  par.  1),  whidi  de- 
dares  that  no  spedal  law  shall  be  enacted  in 
any  case  for  which  provision  is  made  by  an  ex- 
isting general  law;  (d)  that  it  authorizes  the 
fwiring  and  damaging  of  private  pr(H;)erty  for 
public  purposes  without  just  and  adequate  com- 
pensation being  first  paid. 

Error  from  City  Ck>urt  of  Bainbridge;  H. 
B.  Spooner,  Judge. 

Proceeding  by  the  State  against  Bldiard 
KiUens  and  others  to  condemn  an  automo- 
bile under  the  prohibition  laws.  The  proceed- 
ings were  dismissed,  and  the  State  brings 
error.    Beversed. 

A  policeman  and  arresting  officer  of  the 
dty  of  Bainbridge,  Ga.»  oh  April  14,  1917, 
seized  an  automobile  containing  several  bot- 
tles of  malted  liquors  and  about  one-half  pint 
of  alcoholic  and  spirituous  liquors.  The  solic- 
itor of  the  dty  court  of  Bainbridge  instituted 
proceedings  in  behalf  of  the  state,  to  condemn 
the  vehicle,  as  prescribed  in  section  20^  of  the 
act  of  the  General  Assembly  approved  March 
28,  1917  (Acts  Ex.  Sees.  1917,  p.  7),  being  an 
act  to  amend  and  supplement  the  prohibition 
laws  of  the  state  then  in  force.  The  owner 
of  the  automobile  and  the  person  in  posses- 
sion of  it  when  it  was  seized  resisted  the  pro- 
ceedings, raised  a  question  of  the  Jurisdiction 
of  the  dty  court  of  Bainbridge,  and  attacked 
the  act  of  1917  on  constitutional  grounds. 
The  court  dismissed  the  proceedings,  and 
the  state  excepted. 


^s»For  other  cases  see  same  topic  and  KEY-NUMBER  in  all  Key-Numbered  Digests  and  Indexes 
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M.  B.  O'Neal,  Sol^  and  J.  O.  Hale,  both  of 
Balnbrldge,  for  the  State. 

T.  S.  Hawes,  of  Bainbridge^  for  defendants 
in  error. 

BEOK,  P.  J.  (after  stating  the  facts  as 
above).  [1]  1.  The  city  court  of  Bainbrldge, 
under  the  provisions  of  section  20  of  the  act 
of  1917,  referred  to  in  the  foregoing  state- 
ment, had  jurisdiction  of  the  proceedings. 
•It  is  declared  In  section  20  of  that  act  that — 

''All  vehicles  and  conveyances  of  every  kind 
and  description  wliich  are  used  on  any  of  the 
public  roads  or  private  ways  of  this  state,  and 
all  boats  and  vessels  of  every  idnd  and  descrip- 
tion which  are  used  in  any  of  the  waters  of  this 
state,  in  conveying  any  liquors  or  beverages,  the 
sale  or  possession  of  which  is  prohibited  by  law, 
shall  be  seised  by  any  sheriff  or  other  arresting 
ofScer,  who  shall  report  the  same  to  the  solici- 
tor of  the  county,  city  or  superior  court  having 
jurisdiction  in  the  county  where  the  seizure 
was  made,  whose  duty  it  shall  be  within  ten 
days  from  the  time  he  received  said  notice  to 
institute  condemnation  proceedings  in  said  court 
by  petition." 

l^iis  language  is  explicit;  and  where  the 
seizure  of  a  vehicle  carrying  prohibited  liq- 
uors was  reported  to  the  solicitor  of  the  city 
court.  It  was  the  duty  of  the  solicitor  thus  no- 
tified to  institute  proceedings  in  the  court  of 
which  he  was  solicitor,  and  the  city  court  in 
which  the  proceedings  are  thus  instituted  had 
jurisdiction  under  the  terms  of  the  act  This 
is  a. purely  statutory  proceeding  to  subject 
to  the  penalties  declared  in  this  act  the  vehi- 
cle in  which  prohibited  liquors  are  carried; 
and  it  has  none  of  the  elements  of  condemna- 
tion proceedings  to  subject  private  property 
by  the  right  of  eminent  domain,  or  to  oc»- 
demn  private  property  to  public  uses,  under 
the  Constitution  and  the  statutes  passed  in 
pursuiince  thereof;  and  the  objection  to  the 
jurisdiction  of  the  dty  'court  In  this  proceed- 
ing, based  upon  the  contention  that  under  the 
provisions  of  the  Ck)nstitution,  as  to  the  con- 
demnation last  referred  to,  only  the  superior 
court  has  jurisdiction,  is  without  merit 

[2]  2.  The  ruling  made  in  headnote  2  le- 
qulres  no  elaboration.  If  as  a  matter  of  f aet 
the  automobile  in  controversy  is  not  the  prop- 
erty of  the  person  in  whose  possession  it  is 
found,  but  is  actually  the  property  of  another 
person,  or  another  has  a  bona  fide  lien  upon 
it  and  is  not  in  any  way  a  participant  in  the 
criminal  act  or  enterprise  being  carried  on 
when  the  maclilne  is  seized,  his  right  can  be 
protected  in  proper  proceedings.  A  bona  fide 
contract  between  the  vendor  of  the  automo- 
bile and  the  person  or  persons  in  possession 
of  it  at  the  time  it  was  seized,  whereby  titie 
was  reserved  in  the  vendor,  may  be  asserted, 
as  this  court  has  ruled.  Shrouder  v.  Sweat, 
148  Ga.  378,  06  S.  B.  881. 

[3]  3.  The  ruling  in  headnote  3  Is  based  upon 
the  decision  in  the  case  of  Mack  v.  Westbrook, 


148  Qa.  680,  08  S.  H  889.  See^  also.  In  Oils 
connection,  the  case  of  Delaney  v.  Plunkett 
146  Ga.  647,  91  S.  B.  561,  U  B.  A.  1917D, 
026,  Ann.  Gas.  1017H>,  685.  It  follows,  froia 
the  rulings  here  made,  that  the  court  erred 
in  dismissing  the  proceedings  instituted  by 
the  solicitor. 

Judgment  reversed.    All  the  Justices  ooo- 
cur. 


a48  Ga.  713> 

ASH   et  al.  ▼.  PEOPLE'S  BANE  OF  OLIVEB. 

(No.  1498.) 

(Supreme  Court  of  Georgia.    Jan.  16,  1920.) 

(ByUahua  hy  the  Court,) 

1.  GoxTBTS  ^=9217-~Wbit  of  ebbor  wzli.  nor 
LIE  FROM  crrr  coubt  of  Springfield  to 
OouBT  OF  Appeals. 

Writs  of  error  do  not  He  from  the  dty 
court  of  Springfield  to  the  Court  of  Appeals 
of  Georgia. 

2,  OouBTS  «=Pl89(14)— Cftt  court  of  Spriho- 

FIELD  CANNOT  GRANT  NEW  TRIAL. 

Nor  has  the  judge  of  that  court  power  or 
authority  to  hear  and  determine  a  motion  for 
a  new  trial. 

8.  Prior  dxoisioivs  aftxrhbd. 

Upon  review  of  the  cases  of  Honford  ▼• 
State,  114  QfL  628,  40  8.  E.  798,  and  Welbome 
V.  State,  114  Chu  703,  40  S.  B.  857,  and  other 
decisions  to  the  same,  effect,  the  ndings  there 
made  are  reaifirmed. 

Certified  Questions  from  Court  of  Appeala 

Acticm  between  J.  J.  Ash  and  others,  ex- 
ecutors, and  the  People^s  Bank  of  Oliver. 
On  certified  questions  from  the  Court  of  Ap- 
peals.   Questions  answered. 

H.  B.  Strange,  of  Statesboro,  and  Travis 
Sc  Travis,  of  Savannah,  for  plaintiff  in  error. 

A.  B.  Lovett,  of  Sylvanla,  tor  defendant  in 
error. 

BECK,  P.  J.  The  Court  of  Appeals  de- 
sire Instruction  from  the  Supreme  Court  up- 
on the  following  questions: 

*'l.  Will  a  writ  of  error  lie  from  the  dty 
court  of  Springfield  to  the  Court  of  Appeals 
of  Georgia? 

"2.  Is  the  judge  of  the  dty  court  of  Spring- 
field without  power  or  authority  to  hear  and 
determine  a  motion  fOr  new  trial,  or  to  grant 
a  new  trial,  for  the  reason  that  Uie  dty  court 
of  Springfield  is  not  witiiin  the  purview  of  the 
Constitution  of  Georgia,  relating  to  the  grant 
of  new  trials?'* 


[1, 2]  The  proper  answer  to  the  two  ques- 
tions certified  depends  upon  the  court's  con- 
struction of  that  part  of  sections  24  and  26  of 
the  act  of  the  Legislature  approved  July  20,. 
1908  (Acts  1008,  p.  211),  and  entiUed,  "An  act 
to  create  the  dty  court  of  Sprlngfidd,"  etc 
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Tbe  parts  of  tbe  two  sections  designated 
irtich  are  hsre  fcMr  constmctfon  relate  to 
the  selection  of  jnries,  to  the  qnaliflcatioii  of 
jurors;  the  nmnber  of  Jnrors  constitatiiig  a 
panel,  and  the  strikes  allowed  the  parties; 
etc.    Section  24  in  part  declares: 

"The  derk  of  said  city  conrt  of  Springfield 
shall  write  npon  separate  tickets  the  names  ci 
each  juror,  and  shall  number  the  same  and 
place  the  same  in  a  box  to  be  prepared  for  the 
purpose,  from  which  shall  be  drawn  the  names 
of  twelve  jnrors  in  the  manner  as  now  required 
by  law  in  tbe  superior  courts/' 

And  in  section  26  it  is  provided: 

"That  the  judge  of  said  dty  court  shaH  have 
power  to  summons  instanter,  tales  jurors  to 
oomplete  said  panel  of  twelve,  and  he  shfall 
likewise  have  power  instanter  to  summons  six 
additional  jurors,  so  as  to  increase  said  ju- 
rors to  eighteen  if  necessary  to  carry  on  the 
business  of  said  court  expeditiously.  Twelve 
jurors  shall  constitute  a  panel  in  said  court, 
and  in  all  cases  in  which  a  demand  for  a  trial 
by  jury  has  been  made  as  herein  mentioned,  the 
selection  shall  be  made  as  follows:  In  both 
civil  and  criminal  cases,  if  the  defendant  elects, 
the  entire  twelve  shall  compose  the  jury,  but 
if  the  defendant  electa  for  the  jury  to  be  com- 
posed of  but  six  jurors,  then  in  dvil  cases  the 
plaintiff  and  defendant  shall  have  three  strikes 
each,  and  in  criminal  cases  the  defendant  shall 
have  four  strikes  and  the  state  to  have  two 
strikes,  and  the  remaining  six  jurors  shall  eom* 
pose  the  jaxy." 

So  far  as  relates  to  the  qaestions  whidli 
this  court  is  to  answer,  the  provisions  of  the 
act  under  review  are  plain  and  open  to  but 
one  construction,  and  that  is  to  the  effect 
that  the  trial  of  cases  by  a  jury  <yt  12  la 
not  provided  for  except  at  the  election  of 
the  defendant,  and  wheare  the  defendant  does 
not  so  elect  neither  ^e  state  in  criminal 
cases  nor  a  party  plaindff  in  civil  cases  is 
entitled  to  12  jurors.  In  civil  cases,  if  the 
defendant  so  ^ects,  the  plaintiff  enjoys  the 
privilege  of  the  trial  of  his  case  by  12  jurors. 
It  is  not  necessary  to  consider  whether  the 
number  of  strikes  which  would  be  allowed 
in  order  to  obtain  a  jury  of  12  affects  the 
character  of  the  jury  in  the  dty  court,  com- 
pared to  a  jury  in  the  superior  conrt;  for 
the  denial  of  trial  to  a  party  plaintiff,  ex- 
cept in  cases  where  the  defendant  eleets  a 
jury  of  12,  by  such  a  jury  as  he  would  have 
in  the  superior  court,  determines  the  ques- 
tions that  we  are  to  dedde.  These  questions 
have  already  been  adjudicated  by  this  court. 
In  the  case  of  Mcmford  v.  State,  114  Qa. 
628,  40  S.  B.  798,  it  was  said: 

"The  only  dty  courts  from  which  writs  of 
error  lie  to  the  Supreme  Court  are  the  dty 
courts  of  Atlanta  and  Savannah,  and  such  other 
like  courts  as  have  been  established  in  other 
cities  since  the  ratification  of  the  present  Con- 
stitution (Const,  art.  6,  |  4,  par.  SJ);  and  no 
other  *dty  courts'  are  authorized  to  grant  new 
trials  (Const  art  6,  |  4,  par.  6;    Stewart  v. 
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state,  08  Qa.  20^  [25  S.  B.  424]).  The  Oonstl- 
tatioB  requires  that  there  shall  be  a  trial  or 
traverse  jury  in  the  dty  courts,  consisting  of 
12  jurors.  This  is  the  dear  meaning  of  para- 
graph 1  of  section  18  of  artide  6.  It  reads  as 
foUows:  "The  right  of  trial  by  jury,  except 
where  it  is  otherwise  provided  in  this  Constitu- 
tion, shaH  remsAn  inviolate,  but  the  General  As- 
sembly may  prescribe  any  number,  not  less  than 
five,  to  constitute  a  trial  or  traverse  jury  in 
courts  other  than  the  superior  or  dty  courts.' 
By  the  phrase  trial  by  jury*  undoubtedly  ref- 
erence was  had  to  a  jury  of  12,  and  there  could 
not,  under  this  paragraph,  be  a  less  number  in 
dty  courts.  And  the  'dty  courts'  here  indi- 
cated are  such  alone  as  have  power  to  grant 
new  trials  and  from  which  writs  of  error  lie 
to  this  court.  See  WeUs  v.  Newton,  101  Ga. 
141  [28  S.  E.  640].  It  follows,  therefore,  that 
a  dty  court  which,  under  the  act  creating  it,  is 
provided  with  a  trial  jury  composed  of  less 
than  12  jurors  is  not  the  kind  of  dty  court 
which,  under  the  Constitution,  can  grant  new 
trials  and  from  which  writs  of  error  lie  to  the 
Supceme  Court'^ 

The  court,  there  overruled  the  decisions  in 
the  cases  of  Kneeland  v.  State,  62  Ga.  29^ 
and  Downing  v.  State,  66  Ga.  110, 160,  in  so 
far  as  they  were  inconsistent  with  that  de- 
efston. 

In  the  case  of  W^bome  t.  State,  114  Ga. 
T93,  40  S.  B.  867,  it  was  said  by  Mr.  Justice 
Cobb,  delivering  the  opinian  of  the  court: 

"II  an  act  creating  a  court  at  any  other  place 
than  Atlanta  and  Savannah  provides  that  a  jury 
of  less  than  12  shall  try  any  case,  the  court  is 
not  a  constitutional  dty  court  Monford  v. 
State,  ante  [114  Ga.}  528  [40  &  B.  708].  If  an 
act  creates  a  court  at  any  other  place  than  a 
county  site,  or  at  a  county  site  which  has  not 
been  expressly  incorporated  as  a  dty,  the  court 
thus  created  is  not  a  constitutional  dty  court 
OoOlw  V.  Means,  supra  [118  Ga.  681,  89  S.  B. 
418];  S.,  F.  &  W.  Bj.  0>.  v.  Jordan,  118  Ga. 
687,  80  S.  B.  511.  If  an  act  creates  a  conrt 
which  provides  for  a  jury  of  12  hi  all  cases^ 
or  for  such  a  jury  upon  demand  in  every  case» 
aad  the  court  is  located  in  a  dty  wUch  is  the 
county  site,  and  has  jurisdiction,  territorial  an^ 
otherwise,  of  the  character  above  indicated, 
such  a  court  is  undoubtedly  a  constitutional 
dty  court" 

■ 

Upon  review  of  the  Monford  and  Wdbome 
Ckises,  and,  of  other  cases  holding  to  the  same 
effect,  the  rulings  there  made  and  here  re- 
lied upon  are  reaffirmed. 

The  language  in  the  amendment  to  the 
Constitution  fixing  the  jurisdiction  of  the 
Oourt  of  Appeals,  and  dedaring  that  that 
court  shall  have  jurisdiction  over  "errors  of 
law  from  the  superior  courts  and  from  the 
dty  courts  of  Atlanta  and  Savannah,  and 
such  other  like  courts  as  have  been  or  may 
hereafter  be  established  in  other  dties,  in 
all  cases  in  which  such  jurisdiction  has  not 
been  conferred  by  this  Constitution  upon  the 
Supreme  Court,"  etc.,  is  relied  upon  by  the 
plaintiffs  in  error  to  show  jurisdiction,  and 
especially  the  general  language  giving  juris- 
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diction  "in  all  cases  in  which  snch  jurisdic- 
tion has  not  been  conferred  •  •  •  upon 
the  Supreme  Ck)urt"  But  clearly  it  is  not 
tiie  Intention  of  this  general  language  last 
quoted  to  confer  jurisdiction  in  cases  which 
could  not  be  brought  by  writ  of  error  to  the 
Supreme  Court  before  the  creation  of  the 
Court  of  Appeals. 
All  the  Justices  concur. 


a49  Ga.  704) 

CALUHAN  T.  REID,  School  OomV,  et  aL 

(No.  1410.) 

(Supreme  Court  of  Georgia.     Jan.  16,  1020.) 
(8yUabu$  ly  the  Court,) 

SOHOOLS    AND     SCHOOL     DISTBICTS     «=p155  — 

Child  who  had  oomfleted  seven  grades 

WAS  NOT  ENTTTLED  TO  ADKIS8I0N  TO  A 
SCHOOL  HAVING  ONLY  SEVEN  GRADES  TO  BE 
TAUGHT  IN   A   HIGHER  GRADE. 

Where  a  common  school  only  was  maintain- 
ed in  a  school  district,  in  which  were  seven 
grades,  none  of  them  being  beyond  the  common 
school  grades,  and  there  being  only  sufficient 
funds  arising  from  the  taxes  levied  for  this 
purpose  to  maintain  the  common  school,  the 
authorities  could  not  be  compelled  by  mandamus 
to  admit  a  child,  though  within  the  school  age, 
who  had  completed  the  seven  grades,  for  the 
purpose  of  haviug  such  pupil  classed  and  taught 
in  a  grade  higher  and  beyond  the  last  common 
school  grade. 

Error  from  Superior  (Xmrt,  Telfair  Coun- 
ty; E.  D.  Graham,  Judge. 

Application  for  mandamus  by  P.  B.  CSalli- 
han  against  B.  J.  Beld,  School  CJommissioner, 
and  others.  Mandamus  refused,  and  appli- 
cant brings  error.    Affirmed. 


The  McBae-Helena  public  school  is  in  a 
school  district  organised  in  Telfair  county  un- 
der the  McMichael  Act  (Acts  1906,  p.  61).  It 
participates  in  the  public  school  funds  con- 
trifled  by  the  state,  and  receives  its  propor- 
tion baaed  on  the  number  of  school  children 
between  the  ages  of  6  and  18  years.  It  is  a 
graded  school,  having  seven  grades,  and  is 
in  session  for  nine  months  of  each  year.  It 
teaches  the  text-books  and  the  courses  selected 
and  adopted  by  the  state  board  of  education 
for  the  common  schools  of  the  state,  but  does 
not  teadti  the  text-books  adopted  by  the  state 
board  for  high  schools.  The  school  has  no 
grade  beyond  the  seven  common  school 
grades.  CaUihan,  a  resident  of  the  district 
In  which  is  located  the  school  in  question, 
presented  his  son,  who  is  over  13  years  of 
age  and  advanced  beyond  the  seventh  of  the 
common  s<diool  grades,  to  be  taught  in  the 
school.  The  authorities  offered  to  admit  him 
to  the  school  and  again  carry  him  over  the 
course  in  the  common  school,  but  refused  to 


admit  him  for  the  purpose  of  carrying  him 
beyond  the  seventh  grade  and  into  the  hlg^- 
school  course.  An  application  fdr  mandamus 
was  presented,  to  require  the  sdiool  authori- 
ties to  admit  the  plaintiiTs  son  to  the  scbool 
in  question,  for  instruction  in  the  course  at 
study  and  books  above  and  beyond  the 
seventh  grade,  continuing  his  education  untii 
he  had  passed  the  age  of  18  years.  The 
court  refused  a  mandamus,  and  the  plaintUC 
excepted. 

Hal  Lawson,  of  Abbeville,  for  plaintiff  in 
error. 

Eschol  Graham  and  W.  S.  Mann,  both  of 
McBae,  for  defendants  in  error. 

BECK,  P.  J.  (after  stating  the  facts  a« 
above).  We  are  of  the  opinion  that  the  cooit 
properly  denied  the  mandamus.  Under  the 
law  the  common  schools  of  this  state  are  not 
compelled  to  receive  and  teach  a  diild,  ir- 
respectively of  the  advancement  of  such 
child  in  his  studies^  from  the  time  he  is  6 
years  of  age  and  until  he  has  attained  the 
age  of  18  years.  When  the  public  funds  are 
only  sufficient  to  authorize  the  teaching'  of  the 
counses  and  books  provided  and  selected  for 
common  schools,  the  authorities  cannot  be 
compelled  to  give  instruction  to  a  diHd, 
though  he  is  within  sduxd  age,  where  he  has 
completed  the  oommcm  school  courses  and  the 
text-books  iHrescribed  by  the  proper  authori- 
tie&  The  Ccmstitution  of  1877  contains  the 
following : 

"There  shall  be  a  thorough  system  of  conmion 
schools  for  the  education  of  children  in  the  ele- 
mentary branches  of  an  English  education  only, 
as  nearly  uniform  as  practicable,  the  expenses 
of  which  shall  be  provided  for  by  taxation,  or 
otherwise.  The  schools  shall  be  free  to  all  chil- 
dren of  the  state,  but  separata  schools  shall  be 
]^x>vided  for  the  white  and  odored  races.**  Ar- 
ticle 8, 1 1. 


In  the  year  1903  the  Legislature  passed 
an  act  entitied  "An  act  to  create  a  State 
School-Book  Commission,*'  etc.  Acts  1903,  p. 
53;  Code,  |  1439.  Section  2  of  that  act 
reads,  in  part,  as  follows: 

"A  uniform  series  of  text-books  shall  be  used 
in  all  the  common  schools  of  this  state,  to  be 
adopted  in  the  manner  and  for  the  time  herein- 
after provided,  which  uniform  series  of  books 
shall  be  in  use  in  all  the  common  schools  of 
this  state,  and  shall  include  the  following  ele- 
mentary branches  of  an  English  education  only, 
to  wit,  orthography,  reading,  writing,  arithmetic, 
geography,  English  language  lessons,  English 
grammar,  history  of  Creorgia  containing  the 
Constitution  of  the  state  of  Georgia,  history  of 
the  United  States  containing  the  Constitution 
of  the  United  States,  physiology  and  hygiene, 
the  elementary  principles  of  agriculture  and  civil 
government,  and  such  other  branches  of  study 
in  addition  to  the  above-mentioned  as  may  be 
from  time  to  time  provided  for  by  statute,  and 
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not  conflicting  with  flie  Oonstitation  of  this 
state." 

And  there  is  a  statute  providing  that  ad- 
mlsBlon  to  all  common  schools  shall  be  gratoi- 
tons  to  all  children  between  the  ages  of 
6  and  18  years  residing  in  tiie  sabdistricts  in 
which  the  school  is  located.  Civil  Code,  § 
1509.  In  the  year  1011  the  Legislature  pass- 
ed an  act  revising  the  school  laws  of  the 
state  <Acts  1911,  p.  94.)  But  the  act  last  re- 
ferred to  does  not  repeal  the  provisions  al- 
ready quoted,  in  any  matter  affecting  the 
question  before  us.  Subsequently  to  the 
date  upon  which  title  statutes  Just  referred  to 
become  the  law,  the  provision  contained  in 
the  Ck>nstitution  of  1877,  and  which  we  have 
quoted,  was  amended  by  striking  therefrom 
the  words  "in  the  elementary  branches  of  an 
English  education  only,''  so  that  the  con- 
stitutional provision  relating  to  common 
schools  read  as  follows: 

''There  shall  be  a  thorough  system  of  common 
schools  for  the  education  of  children  (a)  as  near- 
ly uniform  as  practicable,  the  expenses  of  which 
shall  be  provided  for  by  taxation,  or  otiierwise. 
The  schools  shall  be  free  to  aU  children  of  the 
state,  but  separate  schools  shall  be  provided  for 
the  white  and  colored  races."  Park's  Code,  S 
6576. 

The  Constitution  as  amended  enlarges  the 
power  of  the  state  to  levy  taxes  for  educa- 
tional purposes ;  but  we  do  not  discover,  in 
the  language  of  the  Constitution  or  any  of 
the  acts,  the  purpose  to  diange  the  common 
school  law  as  it  stood  prior  to  this  amend- 
ment, so  as  to  increase  the  courses  taught  In 
the  common  schools.  Nor  is  the  law  as  to 
the  course  of  study,  or  the  text-books  to  be 
taught  in  the  common  schools,  changed,  in 
any  respect  material  to  the  subject  of  our 
investigation,  by  the  act  approved  August  18, 
1916  (Acts  1916,  p.  104),  entitled  "An  act  to 
authorize  boards  of  education  of  counties," 
etc.,  "to  adopt  school  books,"  etc.  There  are 
two  grades  of  schools  recognized  and  provid- 
ed for  under  our  statute,  one  known  as 
the  high  school  and  the  other  as  the  common 
school.  As  to  the  branches  required  to  be 
taught  in  the  common  schools  we  have  already 
quoted  section  1439  of  t^ie  Civil  Code.  And 
in  the  act  of  1911,  referred  to  above,  it  is 
provided  that  the  state  board  of  education 
shall  prescribe  the  rules  and  regulations  and 
shall  provide  the  course  of  study  for  all  com- 
mon and  high  schools  of  the  state  receiving 
state  aid,  and  shall  make  out  a  Ust  of  text- 
books to  be  taught  in  said  schools;  but  in 
neither  the  statutes  nor  in  the  provisions  of 
the  Constitution  whi(di  we  have  set  forth 
do  we  find  anything  rendering  it  mandatory 
upon  tile  school  authorities  of  a  school  dis- 


trict where  the  money  arising  from  the  taxes 
levied  for  the  purpose  raises  funds  only  suffi- 
cient to  conduct  and  operate  the  common 
school,  to  have  and  maintain,  in  addition  to 
the  grades  of  such  common  school,  and  to 
receive  pupils  Into,  other  and  higher  grades, 
that  is,  grades  appropriate  to  a  high  school. 
Permission,  under  the  Constitution  as  it  now 
stands,  can  be  granted  to  the  counties  to  tax 
for  the  purpose  of  maintaining  high  schools ; 
but  we  do  not  regard  the  change  in  the  Con- 
stitution first  above  quoted  as  rendering  it 
mandatory  upon  the  counties  to  exercise  th.e 
right  to  tax  to  maintain  high  schools.  After 
a  consideration  of  all  the  acts  bearing  upon 
the  question  in  this  record,  we  are  fully  sat- 
isfied that  the  trial  court  properly  denied  the 
application  for  mandamus. 

Judgment  affirmed. 

All  title  Justices  concur. 


(24  Oa.  App.  711> 

HILL  V.  STATE.    (No.  11014.) 

(Ck>urt  of  Appeals  of  Georgia,  Division  No.  1. 

Jan.  28,  1920.) 

fSyUdbus  by  the  Court.) 

DlSrUBBANCB    OF    FUBLIO    ASSEMBLAGB    ^S»l 

^Nkgessabt  that  some  febson  of  assebc- 
blt  was  actually  dibtubbbo. 

In  order  to  authorise  the  conviction  of  a 
defendant,  charged  in  an  indictment  with  hav- 
ing disturbed  a  congregation  of  persons  law- 
fully assembled  for  divine  service,  by  cursing, 
by  using  profane  and  obscene  language,  and 
by  being  intoxicated,  it  is  necessary  to  show 
that  there  was  a  lawful  assembly  of  persons 
engaged  in  divine  service,  as  alleged  in  the  in- 
dictment, and  that,  in  the  manner  charged,  some 
person  of  the  congregation  so  assembled  was 
actually  disturbed.  The  evidence  in  this  case 
did  not  authorize  the  conviction  of  the  defend- 
ant It  was  error  for  the  court  to  overrule  her 
certiorari,  and  not  grant  her  a  new  triaL 

Error  from  Superior  Court,  Putnam  Ccan- 
ty;  J.  B.  Park,  Judge. 

Viola  Hill  was  convicted  of  disturbing  a 
congregation  assembled  for  divine  service, 
her  petition  for  certiorari  was  overruled,  and 
she  brings  error.    Reversed. 

Davidson,  Callaway  &  De  Jamette,  of 
Eatonton,  for  plaintlfT  in  error. 

Doyle  Campbell,  SoL  Cen.,  of  Montlcello, 
for  the  State. 

LUKE,  J.    Judgment  reversed. 

BROYLES,  a  J^  and  BLOODWOBTH,  3^ 

concur. 
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(U  Ga.  App.  715) 

GATBS  ▼.  STATB.     (No.  10278.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

Jan.  29,  1920.) 

(8vUabii8  hy  the  Ofmrt,) 

1.  Intoxigatinq  liquors  ^=9240— Dbaft  ar- 
ncal  and  habnsss  drawing  buoot  oarrt- 

INO   LIQUORS   FART   OW   *'G0NVKTAN0B"   SUB- 
JECT TO  8EIZURB. 

"A  draft  animal  with  its  harness,  hitched 
to  and  being  used  to  draw  a  buggy  in  which 
Hquors  are  being  conveyed,  constitutes  a  part 
of  the  conveyance,  so  as  to  subject  tiie  animal 
and  harness  to  sdzore  and  condemnation  un- 
der section  20  of  the  act  of  the  General  Assem- 
bly approved  March  2S,  1917  (Acts  Ex.  Sess. 
1917,  pp.  7,  16),  providing  for  the  seizure  and 
condemnation  of  vehicles  and  conveyances  con- 
veying prohibited  liquors." 

(a)  In  response  to  a  question  certified  by  this 
court,  the  Supreme  Court  rendered  the  foregoing 
decision,  whidi  was  transmitted  to  this  court 
on  January  26,  1920. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Convey- 
ance.] 

2.  RXTLINO  Oir  MOTION  1Y>B  NSW  TBIKU 

The  evidence  authorised  the  verdict,  and 
the  court  did  not  err  in  overruling  the  motion 
for  a  new  triaL 

Error  from  City  Court  of  La  Grange;  EL 
T.  Moon,  Judge. 

Proceeding  between  tbe. State  and  Limns 
Gates  for  seiznie  and  condemnatJon  of  ve- 
hicle, etc,  nsed  In  transporting  intoxicating 
liquors.  From  the  judgment,  and  the  oveiv 
roling  of  bib  motion  for  a  new  trial,  Gates 
brought  error  to  the  Court  of  Appeals,  which 
•certified  a  question.  Affirmed  in  conformity 
to  answer  of  Supreme  Court,  101  S.  B.  769. 

Jones  &  Greer,  of  La  Grange,  for  plaintiff 
in  error. 
L.  L.  Meadors,  SoL,  of  La  Grange^  tor  the 

Stata 

LUKE,  J.    Judgment  affirmed. 

BBOYLES,  C.  J.,  and  BLOODWOBTH,  J^ 
concur. 


(24  Qa.  App.  686) 

RHODES   V.   STATE.    (No.   11015.) 

(Court  of  Appeals  of  Georgia,  Diviaion  No.  1. 

Jan.  27,  1920.) 

(Syllabus  hy  the  Court,) 

Affibhancs  xir  absenob  or  xbkob  or  iaw. 
There  ia  nothing  in  either  of  the  four  spe- 
cial grounds  of  tlie  motion  for  new  trial  that 
would  require  a  reversal  of  the  judgment; 
there  is  evidence  to  support  the  finding  of  the 
jury,  which  has  the  approval  of  the  trial  judge, 
and,  as  no  error  of  law  appears,  the  judgment 
is  affirmed. 


Brror  from  Superior  Oomt*  Fulton  County; 
Jno.  D.  Humphries,  Judge. 

Proceeding  between  the  State  and  John 
Rhodes.  From  the  judgment  and  the  denial 
of  his  motion  for  a  new  trial,  Rhodes  brings 
error.   Aflirmed. 

Tillou  Von  NuneSk  of  Atlanta,  fxx  plaintiff 
in  error. 

John  A.  Boykin,  Sol.  Gen.,  and  B.  A.  Ste- 
phens, both  of  Atlanta,  for  the  State. 

BLOODWORTH,  J.    Affirmed. 

BROYLES»  a  J.,  and  LUKE,  J.,  concur. 


(24  Qa.  App.  Ttt) 
HENDERSON  ▼.  STATE.     (No.  11049.} 

(Court  of  Appeals  of  Georgia,  DivisioB  Now  1. 

Jan.  27,  1920.) 

iByXMnu  ly  the  OourtO 

DZSTUSBAirCB  or  FUBUO  ASanrBTJtGB  4b»1^ 

DiSTunBANOE  or  ruBLio  soKooii  KNTDrzanr- 

ICBNT  IS  AN  OrVBNSB. 

The  evidence,  with  the  legal  deductions  and 
inferences  therefrom,  authorised  a  finding  that 
the  defendant  had  violated  seeticm  424  of  the 
Penal  Gode  of  1910  bj  willfolly  hiterrapting  and 
distnrUng  a  meetiiig  of  a  public  school,  lawfnUr 
and  peaoef  oily  held  in  its  sdioolhoose  for  the 
purpose  of  social  improvemenL  Tliis  is  true  al- 
though the  meeting  was  an  entertainment  (oon^ 
sisting  of  recitations,  music,  and  a  "plajt**  bj 
the  pupils  of  the  school)  given  at  a  time  when 
there  was  no  formal  or  ordinary  session  of  the 
school  itself  fbr  the  purpose  of  instructing  the 
pupils  in  their  usoal  studies.  See,  in  this  con- 
nection, Gasaway  v.  State,  9  Ga.  App.  194,  70 
S.  B.  978,  snd  HarweU  ▼.  State,  10  (ku  App. 
116,  72  &  E.  886. 

liuke,  J.,  dissenting* 

Brror  firom  Olty  Goort  of  Blackshear;  B. 
G.  Mitchell,  Judge. 

Tobe  Henderson  was  convicted  of  wnifaUy 
interrupting  and  disturbing  a  meeting  of  a 
public  school,  and  he  brings  error.   Affirmed. 

Jas.  R.  Thomas,  of  Jesop,  for  jHaintiff  In 
error. 
S.  Thos.  Memory,  SoL,  of  Blactebear,  for 

the  Stata 

BROYIiBS^  a  J.    Judgment  affirmed* 
BliOODWC^TH,  J.,  concurs. 

LUKB,  J.  (dissenting).  I  do  not  agree  with 
the  majority  view  of  this  case.  In  my  opin- 
ion the  evidence  does  not  authorize  the  con- 
viction of  the  defendant  of  willfully  inter* 
ruptlng  and  disturbing  a  meeting  of  a  public 
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"Any  penon  who  shall  willfQlIy  intermpt  or 
disturb  any  public  school^  private  school  or 
Sunday  school,  or  any  assemblage  or  meeting  of 
any  such  school,  lawfully  and  peacefully  held 
for  the  purpose  of  sdentiflc,  literary,  social,  or 
religious  improvement,  either  within  or  without 
the  plaoe  where  such  school  is  usually  held,  shall 
be  guilty  of  a  misdemeanor.*' 

The  evidence  In  this  case.  In  my  opinion, 
does  not  authorize  the  finding  that  within 
the  meaning  of  the  statute  there  was  a  meetr 
ing  of  a  scho<rf  for  the  purposes  pointed  out 
in  the  statute.  See  Harwell  v.  State,  10  Ga. 
App.  115,  72  S.  B.  936.  See,  also,  in  this  con- 
nection,, Kendall  t.  State,  9  Ga.  App.  794,  72 
8.  B.  184  (?). 


(84  Oa.  App.  701) 
HENDEBSON  t.   STATB.     (No.  11038.) 

COonrt  of  Appeals  of  Georgia,  IMvialon  No.  1. 

Jan.  27,  1920.) 

{BfUalu0  hp  the  O&wri.) 
1.  GsnciNAL  zAw  ^s»942(l)— Nsw  tbial  rot 

ORANTBD  FOB  NXWLT  DnSOOVXBSD  DCPBACH- 
INO.  SVIDZNCB. 


'Though  the  witness  sought  to  be  in^Mached 
by  newly  discovered  evidence  was  the  only  wit- 
ness against  the  prisoner  upon  a  vital  point  in 
the  case,  if  the  sole  effect  of  the  evidence  would 
be  to  impeach  the  witness,  a  new  trial  will  not 
be  granted."*  Arwood  v.  State,  69  Ga.  891  (1) ; 
Key  T.  State,  21  Ga.  App.  795, 96  &  B.  269  (1), 
and  cases  dted.  Under  the  above  ruling  there 
is  no  merit  in  the  gronnds  of  the  motion  for  new 
trial  based  upon  alleged  new^  disoorered  evi- 
dence. 

2.  CnnoNAL  ulw   ^3»1160— Appbovbd   tsb* 

Dior  OAIfirOT  BB  DISTUBBira. 

There  Is  some  evidence  to  support  the  ver- 
dict, the  judge  who  saw  and  heard  the  witnesses 
approved  the  finding  of  tho  jury,  and,  as  no 
error  of  law  appears,  this  conrt  cannot  intarf are. 

Error  from  City  Court  of  Blackshear;  B. 
G.  Mitchell,  Judge. 

Proceeding  by  the  State  against  John  Hen- 
derson. From  the  Judgment,  and  denial  of 
new  trial,  Henderson  tolngs  error.    Afilrmed. 

W.  A.  Milton,  of  Blackshear,  for  plaintiff 
in  error. 

S.  Thos.  Memory,  Sol.,  of  Blaci»hear,  for 
the  State. 

BLOODWOBTH,  J.    Judgment  affirmed. 

BROYIiES,  O.  J.,  and.LUKE^  J.,  concur. 


(24  Ga.  App.  690) 

HIGHSHITH  V.  MOFPEPT.    (No.  10967.) 

(Coort  of  Appeals  of  Georgia,  Division  No.  1. 

Jan.  27, 1920.) 

(SylMrnt  5y  the  Ocwri.) 

AlOEirDBB   PBTmON   ROT  8T7BJECT  TO   DBKUB- 


The  petition  as  amended  set  out  a  cause  of 
action  and  was  not  subject  to  any  ground  of  de- 
murrer interposed. 

Error  from  City  Oonrt  of  Savannah;  Da- 
vis Freeman,  Judge. 

Action  between  J.  Lu  Highsmith  and  li.  L. 
Moffltt  Demurr^.  From  a  ruling  on  a 
demurrer,  Highamith  brings  error.  Af- 
firmed. 

Seabrook  &  Kennedy,  of  Savannah,  for 
pbiintifl  in  oror. 

Osborne,  Lawrence  St  AbrahamSr  and  Da- 
vid S.  Atkinson,  all  of  Savannah,  for  de- 
fendant in  error. 

BBOTLES,  O.  J.    Judgment  afiirmed. 

LUKB  and  BLOODWOBTH,  J  J.,  eoneor. 


(24  Ga.  App.  700) 

J.  T.  &  J.  W.  PITTS  V.  SBHTH.    (No.  11007.) 

(Oourt  of  Appeids  of  Georgia,  Diviilon  No.  1. 

Jan.  27,  1920.) 

(ByUdbut  by  ih^  Otmrtt 

1.  Ohabox  or  oottbt;  motion  it>B  nxw  tbial. 
Neither  of  the  excerpts  from  the  charge 
of  the  court  complained  of,  when  considered  in 
the  light  of  tile  entire  charge  and  the  fturta  of 
the  case,  contains  material  error. 

The  fourth  and  fifth  special  grounds  of  the 
motion  for  a  new  trial  are  marely  ampUficadoa 
of  the  usual  general  grounds. 

2.  VbBOIGT  AmSOBIZBD  BT  BVinBNCB. 

The  verdict  was  authorised  by  the  evi- 
dence, and  the  court  did  not  err  in  refushig  to 
grant  a  new  triaL 

Error  from  Superior  Court,  Newton  Coun- 
ty; J.  B.  Hutcheson,  Judge. 

Action  between  J.  T.  &  J.  W.  Pitts  and  M. 
Ia.  Smith.  Judgment  for  the  latter,  motion  for 
new  trial  denied,  and  the  former  bring  error. 
Affirmed. 

Rogers  Sc  Knox,  of  Covington,  for  plaintiffs 
in  error. 

King  &  Johnson,  of  Covington,  for  defend- 
ant in  error. 

BBOYLBS,  C.  J.    Judgment  affirmed. 
LUKE  and  BLOODWOBTH,  JJ.,  concur. 


C=s»For  other  cases  see  same  topic  aod  KEY-KUMBBR  In  all  Key-Numbered  Digests  and  Indexes 
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(24  Ga.  App.  7M) 

DAVIS  V.  STATE.    (No.  11066.) 

(Court  of  Appeals  of  Georgia,  Diyiaion  No.  1. 

Jan.  27, 1920.) 

(SyUahu$  hy  the  CourU) 
GsnaNAL  LAW  ^=i»835(l),  1160— Tbiai,  judos 

HAS  DISCBETIOir  TO  OBANT  NEW  TBIAL;  AP- 
PBOVED  VEBDICT  BUPPOBTED  BT  EVIDENCE 
CANNOT  BE  DISTUBBED. 

In  this  case  the  motion  for  a  new  trial  con- 
tains only  the  usual  general  grounds.  There  is 
some  evidence  authorizing  the  verdict.  The 
trial  judge  who  sees  and  hears  the  witnesses 
has  some  discretion  in  granting  or  refusing  a 
new  trial  when  the  verdict  is  apparently  decid- 
edly against  the  weight  of  the  evidence,  but 
whenever  there  is  any  evidence,  however  dight, 
to  support  a  verdict  which  has  the  apiuroval  of 
the  trial  judge,  this  court  is  without  authority 
to  control  the  judgment  of  the  trial  court. 
Bradham  v.  State,  21  Ga.  App.  610,  94  S.  E. 
618,  and  cases  dted. 

Error  from  Superior  Ooxat,  Pike  Goonty; 
W.  E.  H.  Searcy,  Judge. 

Proceeding  by  tlie  State  against  WIU 
Davis.  I^om  the  Judgment  and  the  dailal 
of  his  motion  for  a  new  trial,  he  brings  error. 
Affirmed. 

R.  O.  Johnson,  Jr.,  of  Zeholon,  and  Cleve- 
land &  Goodrich,  of  Griffin,  for  plaintiff  in 
error. 

E.  M.  Owen,  SoL  Qea.,  of  Zebulon,  for  the 

State. 
BLOODWORTH,   J.     Judgment  affirmed. 
BSOYLES,  a  J.,  and. LUKE,  J.,  concur. 


out  Jury  in  favor  of  defendant,  and  plaintiff, 
brings  error.    Affirmed. 

M.  B.  Eubanka,  of  Borne,  for  plaintiff  in 
error. 

Denny  St  Wright,  of  Home,  for  defendant 
in  error. 

BROYE4ES,  O.  J.  The  plalDtiff  in  this  case 
was  employed  as  a  "concrete  foreman**  on  be- 
half of  Floyd  county  by  the  superintendent 
of  public  works,  who  had  general  written  au- 
thority, duly  entered  upon  the  minutes,  from 
the  board  of  roads  and  revenues  of  the  coun- 
ty to  employ  men  for  the  building  and  repair- 
ing of  the  public  roads  and  bridges  of  the 
county.  The  plaintiff,  to  meet  a  demurrer  in- 
terposed by  the  county,  amended  his  original 
I>etitlon  by  alleging  "that  the  contract  of  em- 
ployment therein  set  forth  was  entered  upon 
the  minutes  of  the  commissioners  of  roads 
and  revenues  of  said  county."  Upon  the 
trial  of  the  case  it  appeared  that  the  spedlle 
contract  with  the  plaintiff  was  not  in  writ- 
ing, and  had  never  been  entered  upon  the 
minutes  of  the  board  of  roads  and  revenues 
of  Floyd  county.  Under  the  ruling  stated  in 
the  headnote,  and  the  authorities  there  dted, 
the  court,  sitting  by  consent  without  the  in- 
tervention of  a  jury,  did  not  err  in  rendering 
JudLgment  in  favor  of  the  defendant 

Judgment  affirmed. 

LUE:e  and  BLOODWORTH;  JJ.,  concor. 


(84  Qa.  App.  693) 

GARNER  v.  FLOYD  COUNTY.    (No.  10000.) 

(Court  of  Appeals  of  Gkorgia,  Division  No.  1. 

Jan.  27,  1920.) 

{Syllabus  ly  the  Court.) 

COUIVTIES  ^=»121— CONTBACT  OF  KlCPIiOYMBNT 
ROT  ENTKBED  ON  IflMUTES  OF  COUNTY  BOABD 
Is    UNENFOBCEABLB. 

All  contracts  made  by  county  authorities  on 
behalf  of  the  county  must  be  in  writing,  and  en- 
tered on  their  minutes.  Civ.  Code  1910,  |  386; 
Pritchett  v.  Bartow  County,  46  Ga.  462;  Akin 
V.  Bartow  County,  54  Ga.  59;  Milbum  v.  Glynn 
County,  109  Ga.  473,  34  S.  E.  848;  Spalding 
County  V.  Chamberlain,  130  Ga.  649,  61  S.  E. 
533;  Jones  v.  Bank,  131  Ga.  191,  62  S.  E. 
68;  Laurens  County  v.  Thomas,  6  Ga.  App. 
568,  65  S.  E.  802. 

Error  from  Superior  Court,  Floyd  County ; 
Moses  Wright,  Judge. 

Action   by   J.   A.    Gamer   against   Floyd 
County.    Judgment  by  the  court  sitting  with- 


(24  Ga.  App.  7(ny 
HIGHTOWEB  ▼.   STATE.     (No.   11047.) 

((Doort  of  Appeals  of  Georgia,  Division  No.  1. 

Jan.  27,  1920.) 

(SyllahuM  hy  the  Court,) 

1.  CanciNAL  LAW   «s»824(3)  —  Failubs  to 

GHABGE     ON     INVOLUNTABT     KANSLAUeHTSB 
NOT  EBBOB  IN  ABSBNCE  OF  BEQUEST. 

"Where  there  la  nothing  in  the  evidence  ta 
indicate  that  the  killing  was  not  voluntary,  and 
where  no  charge  is  requested  on  that  subject, 
involuntary  manslaughter  is  not  an  issue  in  the 
case,  and  no  allusion  should  be  made  to  it  in 
charging  the  jury,  even  though  the  prisoner's 
statement  by  indirection  suggests  such  a  the- 
ory." Jackson  v.  State,  91  Ga.  272,  18  S.  E. 
298,  44  Am.  St  Rep.  22(8).  Even  if  suck 
a  theory  could  have  been  predicated  upon  the 
statement  of  the  defendant,  it  was  not  error 
to  fail  to  charge  upon  the  law  of  involuntary 
manslaughter;  no  request  having  bem  made- 
for  a  charge  upon  this  subject. 

2.  Sufficiency  of  evidence. 

The  evidence  authorized  the  conviction  of 
the  defendant;  and  the  charge  of  the  court, 
when  read  as  a  whole,  is  not  subject  to  the 
criticism  urged  against  it.  For  no  reason  as- 
signed WAS  it  error  to  overrule  the  motion  for 
a  new  triaL 
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Error  from  Superior  CJonrt,  Fulton  Coun- 
ty; John  D.  Humphries,  Judge. 

Alvin  Hightower  was  convicted  of  an  of- 
fense, his  motion  for  new  trial  was  over- 
ruled, and  he  brings  error.    AfElrmed. 

W.  O.  Munday  and  S.  C.  Crane,  both  of 
Atlanta,  for  plaintiff  in  error. 

John  A.  Boykin,  SoL  Gen.,  and  E.  A.  Ste- 
phens, both  of  Atlanta,  for  defendant  in 
error. 

LUKE,  J.    Judgment  affirmed* 

BROYLES,  a  J,  and  BLOODWORTH,  J., 
concur. 


(24  Oa.  App.  e41) 
UNSLEY  y.  McCRACKIN.    (No.  10504.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

Jan.  6,  1920.     Rehearing  Denied 

Jan.  27,  1920.) 

(SyUabiu  hy  the  Court.) 

Deniaz.  car  nbw  tbiaIi  not  bbvebsiblb  kbbob. 

In  this  case  the  issues  raised  by  the  plead- 
ings and  the  evidence  were  fully  and  fairly  sub- 
mitted to  the  Jury.  The  evidence,  though  in 
some  respects  conflicting,  authorized  the  ver- 
dict, which  has  the  approval  of  the  trial  judge. 
For  no  reas<»i  assigned  can  we  find  error  re- 
quiring a  reversal  of  the  judgment  overruling 
the  motion  for  a  new  trial. 

Enror  from  (31ty  Court  of  ^aldosta;  J.  O. 
Cranford,  Judge. 

Action  between  S.  Linsley  and  J.  F.  Mo- 

Crackln.     Judgment  for  the  latter,  motion 

for   new   trial   overruled,    and   the  former 
brings  error.    Affirmed. 

Dan  R.  Bruce,  of  Valdosta,  for  plaintiff  in 
error. 

Patterson  &  Copeland,  of  Valdosta,  for  de- 
fendant in  error. 

LUKE,  J.    Judgmeit  affirmed. 

BROYLES,  a  J.,  and  BLOODWORTH,  J., 
concur. 


(24  Ga.  App.  712) 

SAPP  v.  STATE.     (No.  U021.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1. 

Jan.  28,  1920.) 

(Syllalus  by  the  Court,} 

Cbuchtal  iaw  ^=>1017— Warr  of  bbbob  to 
Ck>uBT  of  Appeals  does  not  lis  fbom  crrT 

GBIMINAL  COUBT  OF  ALMA,  HAVING  NO  OIVH, 
JUBISDIOTION. 

Under  the  ruling  in  GrifiSn  v.  Sisaon,  146 
Ga.  661,  92  S.  E.  278,  a  court,  to  be  like  the 


city  court  of  Atlanta  or  Savannah,  mnst  not 
only  be  located  at  a  county  seat  which  has  been 
incorporated  as  a  city,  but  must  have  jurisdic- 
tion to  try  criminal  cases  below  the  grade  of 
felony,  and  dvil  jurisdiction  over  a  portion  or 
all  of  tiiose  classes  of  cases  the  jurisdiction  of 
which  is  not  by  the  Constitution  ezduaively 
vested  in  some  other  court,  with  territorial  ju- 
risdiction in  both  civil  and  criminal  cases 
throughout  the  limits  of  the  county,  or  juris- 
diction in  one  class  of  cases  limited  to  the  city, 
and  in  the  other  class  coextensive  with  the  lim- 
its of  the  county,  with  a  jury  of  12  to  try  all 
cases,  both  dvil  and  criminal,  if  a  trial  by 
jury  is  demanded.  In  the  instant  case  it  ap- 
pears that  the  city  criminal  court  of  Alma  has 
no  dvil  jurisdiction  whatever ;  therefore  a  writ 
of  error  from  that  court  will  not  lie  to  this 
court,  notwithstanding  a  contrary  provision  in 
the  act  establishing  the  dty  criminal  court  of 
Alma.  ^ 

Error  from  City  Criminal  Court  of  Alma; 
M.  T.  Boatright,  Judge. 

Proceeding  between  the  State  and  W.  B.. 
Sapp.  From  a  judgment,  Sapp  brings  error. 
Writ  of  error  dismissed. 

Hartwell  Ij.  Williams,  of  Bazley,  f6r  plain- 
tllT  in  error. 

I.  J.  Bussell,  Sol.,  of  Alma,  and  H.  U  Oan- 
sey,  of  ThomasviUe,  for  the  State. 

LUKE,  J.    Writ  of  error  dismissed. 

BROYLES,  a  J.,  and  BLOODWORTH,  J., 
concur. 


(34  6a.  App.  686) 
BRANTLEY  v.  CLIFTON.     (No.  10987.) 

(Court  of  Appeals  of  Georgia,  Division  No.  1« 

Jan.  27,  1920.) 

(SyUdbus  hy  the  Court.) 

1.  BXEOUTOBS  AND  ADiaNISTBATOBS  ^=»363 
— SaLB  at  8ITB  OF  BUBNSD  COUNTY  COUBT- 
HOUSB  WAS  NOT  VOID  WHSBB  NO  OTHEB  FKB- 
ICANENT  FIAOE  HAD  BEEN  PBOVIDBD. 

Wliere  the  courthouse  of  a  county  has  been 
burned,  and  no  other  permanent  place  has  been 
rented  for  court  purposes,  an  administrator's 
sale  held  at  the  site  of  the  burned  courthouse  is 
not  void  for  the  reason  that  since  the  destruc- 
tion of  the  courthouse  the  terms  of  the  su- 
perior court  of  the  county,  by  order  of  the 
judge,  were  held  in  a  public  school  building 
"until  suitable  provision  has  been  made,'*  it 
further  appearing  that  when  the  court  was  not 
in  session  the  building  was  used  for  school  pur- 
poses, and  that  the  clerk  of  the  superior  court, 
the  ordinary,  and  the  sheriff  all  had  their  offices 
in  another  building.  See,  in  this  connection, 
Longworthy  v.  Featherston,  65  Ga.  165. 

2.  TaiAIi  ^s>171— RSFUSAI.  TO  DIBECT  VEEDIOT 
IB  NOT  EBBOB. 

The  court  did  not  err  in  refusing  to  direct  a 
verdict  for  the  defendant,  as  a  refusal  to  direct 
a  verdict  is  never  error. 
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8.  exeoutobs  and  admiinstrators  ^s»871, 
878  -Resale  at  pubohaseb'b  bisk  itdst  oo- 
oub  ab  sooir  a0  possible;  diuobnos  ib  fob 

THE  JtTBT. 

"Wliere  an  administrator  elects  to  resell  land 
at  the  purchaser's  risk,  he  should  offer  it  for 
resale  as  soon  as  practicable,  and  it  is  a  qnes^ 
tion  for  the  jury  whether  the  second  sale  oc- 
curred as  soon  as  practicable,  and,  if  not, 
whether  the  administrator  delayed  an  unreason- 
able time  in  offering  the  land  for  resale.  Rob- 
erts V.  Smith,  137  Ga.  30,  72  S.  B.  410(2). 
In  the  instant  case,  the  first  sale  of  the  land 
occurred    on   the  first  Tuesday   in   December, 

1917,  which  was  December  4th.  The  purchaser, 
either  on  December  5th  or  6th,  refused  to  com- 
ply with  his  bid.  A  glance  at  the  calendar  wUl 
show  that  it  might  have  been  possible  to  ad- 
vertise the  resale  of  the  land  in  time  for  the 
second  sale  to  occur  on  the  first  Tuesday  in. 
January,  1918.  The  administrator,  however, 
advertised  the  resale  of  the  land  in  January, 

1918,  and  the  second  sale  was  held  on  the  first 
Tuesday  in  February,  1918.  Whether,  under 
all  the  facts  of  the  case,  it  was  practicable  for 
the  administrator  to  have  advertised  the  resale 
of  the  property  in  time  to  resell  it  on  the  first 
Tuesday  in  January,  1918,  and,  if  so,  whether 
he  delayed  an  unreasonable  time  in  starting  the 
advertising,  are  questions  which  should  have 
been  submitted  to  the  jury ;  and  the  court  there- 
fore erred  in  directing  a  verdict  for  the  plain- 
tiff. 

Error  from  Superior  Court,  Toombs  Cotm- 
ty;  R.  N.  Hardeman*,  Judge. 

Action  by  J.  H.  CHifton,  Jr.,  administrator, 
against  6.  G.  Brantley.  Judj^ent  for  plain- 
tiff on  a  directed  verdict,  and  defendant 
brings  error.    Reversed. 

Williams  ft  GorUtt,  of  Lyons,  for  plaintiff 
in  error. 

Lankford  &  Rogers,  of  Lyons,  for  defend- 
ant in  error. 

BROYLBS,  d  J.    Judgment  reversed. 

LUKB  and  BLOODWORTH,  JJ.,  ooncot. 


(24  Qa.  App.  096) 

KIMBRBL  T.  STATE.    (No.  10996.) 

(Court  of  Appeals  of  Ceorgia,  Division  No.  1. 

Jan.  27,  1920.) 

(ByUahus  by  the  Court.) 

1.  CBoaNAL  LAW  ^=s>921  --  Mattebs  suffi- 
cient TO  MASJB  EXCLUSION  OF  OBAL  EVI- 
DENCE A  GROUND  FOB  A  NEW  TBIAL. 

"In  order  for  the  exclusion  of  oral  testi- 
mony to  be  considered  as  a  ground  for  a  new 
trial,  it  must  appear  that  a  pertinent  question 
was  asked,  and  that  the  court  ruled  out  the  an- 
swer; and  that  a  statement  was  made  to  tiie 
court  at  the  time,  showing  what  the  answer 
would  be;  and  that  such  testimony  was  mate- 
rial, and  would  have  benefited  the  complaining 


party."  Griflin  ▼.  Henderson,  117  (3a.  382,  4.*$ 
S.  B.  712  (2).  "The  amendment  to  the  motion 
for  a  new  trial  complains  solely  of  the  exclu- 
sion of  certain  evidence,  but  it  is  not  shown 
therein  that  this  evidence  was  offered  by  the 
plaintiff  in  error.**  Lowe  t.  Burden,  22  €ra. 
App.  679,  97  S.  B.  106(1).  Under  the  above 
rulings  the  amendment  to  tibe  motion  for  a  new 
trial  raises  no  question  for  adjudication  by  this 
court. 

2.   SUFFICIENOT  OF  EVIDENCE. 

The  evidence  amply  supports  the  verdict 
which  has  the  approval  of  the  trial  judge,  no 
error  of  law  appears,  and  the  judgment  is  af- 
firmed. 

Error  from  City  C!oart  of  Miller  County; 
W.  I.  Geer,  Judge. 

Proceeding  between  the  State  and  W.  R. 
Kimbrel.  From  the  judgment  and  the  denial 
of  his  motion  for  new  trial,  Kimbrel  brings 
error.    Afi^rmed. 

P.  D.  Rich,  of  Colquitt,  for  plaintiff  in 
error. 

N.  U  Stapleton,  SoL,  of  Ck)lquitt,  for  the 
State. 

BLOODWORTH,  J.    Affirmed. 

BROYIiBS»  a  J.,  and  IrUks;  Z^  ocHicor. 


(113  s.  c.  a<»> 
AWTREJY  T.  WOOD. 

In  re  WOOD'S  WlliU 

(No.  10351.) 

(Supreme  Court  of  South  Carolina.    Jan.  26^ 

1920.) 

1.  Wills  ^3»884— DisoBsnon  nr  AnicrmivG 

EVIDENCE  ON  ISSUE  OF  FBAUD  WILL  NOT  BE 
DISrUBBED. 

In  proceedinsB  to  contest  a  win  where  the 
issue  is  fraud,  much  latitude  in  the  admissioD 
of  evidence  is  allowed  to  tiie  discretion  of  the 
trial  judge,  and  his  rulings  will  be  reversed  only 
for  abuse  of  his  discretion. 

2.  Witnesses  ^=»379(8)— TIestimont  at  tbial 
in  loweb  coubt  hat  be  used  to  imfkach. 

Testimony  given  by  a  witness  in  another 
court  may  be  used  in  the  trial  de  novo  on  ap- 
peal to  impeach  that  witness  if  a  proper  founda- 
tion is  laid. 

8.  Evidence  ^s»582(3)— Tbanbcbxpt  of  tbs- 
tihont  at  anotheb  tbial  must  be  pboved 

BT  BTBNOOBAFHEB. 

A  transcript  of  the  testimony  at  a  hearing 
in  the  probate  court  does  not  prove  itself  at 
the  trial  on  appeal  In  court  of  common  pleas, 
but  it  can  be  used  only  if  proved  by  the  testi- 
mony of  the  stenographer  who  took  it. 
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4.  Wills  ^b»332— Ceubgk  on  jbsus  or  wravd 

Uf  PBOCUEINO  SZBCUnON  MIfiLKADIHe. 

In  will  contest  proceedings  where  the  issne 
was  fraud  in  procuring  the  execution  of  the 
will,  a  modification  of  a  requested  diarge  as  to 
the  right  to  make  a  will  excluding  wife  and 
children,  by  adding  that  it  must  not  be  done  in 
fraud  of  another  or  in  fraud  of  the  wife  and 
children,  is  misleading  as  permitting  the  jury 
to  infer  that  a  fraud  practiced  by  the  testator 
on  his  wife  would  inindidate  the  will. 

'    Gage,  J.,  dissenting  in  part. 

Appeal  from  CkHumon  Pleas  Circuit  Oourt 
of  Lexington  County ;  T.  J.  Mauldin,  Judge. 

M.  B.  Awtrey,  as  executor  under  an  alleged 
will  of  John  W.  Wood,  deceased,  offered  the 
will  for  probate,  and  SalUe  E.  Wood  request- 
«d  that  the  executor  be  required  to  petition 
for  probate  in  solemn  form.  On  appeal  by 
the  contestant  to  the  drcnit  court  from  the 
decree  of  probate  in  solemn  form,  the  jury 
found  against  the  will,  which  was  confirmed 
by  the  trial  Judge,  and  the  executor  appeals. 
Reversed,  and  new  trial  ordered. 

Bflrd  &  Carroll,  of  Lexington,  fOr  appel- 
lant 

D.  W.  Robinson,  of  Columbia,  for  reevond- 
€nt 

FRASBR,  J.    The  case  states: 

*'John  W.  Wood,  late  a  resident  of  Lexington 
county,  died  in  the  town  of  New  Brookland 
about  December  8,  1017.  On  December  16, 
1917,  M.  E.  Awtrey  presented  to  the  probate 
court  a  paper  purporting  to  be  the  will  of  John 
W.  Wood,  offering  the  same  for  probate.  The 
same  was  probated  in  common  fprm. 

"On  January  9, 1918,  Sallie  W.  Wood,  widow 
of  John  W.  Wood,  filed  notice  requesting  this 
court  to  require  the  executor  to  file  a  petition 
asking  that  the  will  be  probated  in  solenm 
form.  This  proceeding  was  had  in  usual  form 
in  the  probate  court,  and,  after  the  evidenoe 
was  taken,  the  probate  judge,  on  January  17, 
1919,  filed  a  decree  admitting  the  will  to  probate 
in  solemn  form. 

''Thereupon  respondent  herein  gave  notice 
of  intention  to  appeal  to  the  circuit  court  with 
the  grounds  thereof*  and  the  case  was  tried 
de  novo  before  the  court  of  common  pleas  for 
Lexington  county  and  a  jury,  at  the  March 
term  of  court,  1919.' 


n 


Tlie  jury  found  against  the  will,  and  its 
finding  was  confirmed  by  the  trial  judge. 

[1]  I.  !nie  first  six  exceptions  complained 
of  error  in  the  admission  and  exclusion  of 
evidence.  The  charge  Is  fraud,  and  where 
the  charge  is  fraud,  much  latitude  is  allowed 
to  the  discretion  of  the  trial  Judge.  We  can- 
not say  that  he  abused  his  discretion,  and 
these  exceptions  are  overruled.  It  would  be 
manifestly  unfair  to  appellant  for  this  court 
to  discuss  the  relevancy  of  the  testimony, 
tvhere  a  new  trial  must  be  ordered,  as  here. 


It  is  enough  to  say  that  the  admission  and 
exclusion  of  the  testimony  was  within  the 
discretion  of  the  trial  judge  and  there  was 
no  abuse  of  discretion. 

n.  The  seventh  exception  complains  of  er- 
ror in  allowing  the  contestants  to  introduce 
In  evidence  a  transcript  of  the  evidence  taken 
in  the  probate  court,  for  the  purpose  of  con- 
tradicting the  witnesses  for  the  proponents. 

The  record  shows  that  the  objection  to  the 
testimony  was  not  clearly  stated.  One  of  the 
attorneys  said: 

"We  admit  that  is  the  original  transcript  of 
the  evidence  taken  in  the  probate  court  by  a 
stenographer,  but  we  submit  that  they  cannot 
offer  that  to  contradict  a  witness." 

Another  attorney  for  proponents  said: 

''The  point  we  are  making  now  is  that  tea* 
timony  given  in  one  hearing  Is  not  competent 
in  another  hearing;   that  is  our  objecHon." 

[2,  S]  If  the  objection  was  that  taken  by  the 
last  counsel,  then  the  objection  cannot  be  sus- 
tained. It  makes  no  difference  whether  the 
statement  was  made  in  that  trial  or  any  oth- 
er, or  whether  it  was  made  in  or  out  of 
court;  if  proper  grounds  had  been  laid  fOr 
the  contradiction,  then  the  evidence  was  ad- 
misBM)le.  If,  however,  the  objection  was  that 
the  record  did  not  prove  itself  and  «that  it 
was  necessary  to  put  on  the  stand  the  ste- 
nographer who  took  the  testimony,  to  prove 
that  it  was  correct,  then  the  objection  should 
have  been  sustained  and  the  te8tim<my  ex- 
cluded until  the  stenographer  had  first  testi- 
fied in  regard  to  it  The  testimony  was  ad- 
mitted "only  for  what  it  was  worth,"  and  his 
honor  further  said: 

"It  is  a  matter  for  that  jury  to  say  in  the 
light  of  the  testimony  and  explanation  of  it 
what  they  believe." 

It  was  not  taken  as  conclusive. 

III.  The  eighth  exception  complains  of  er- 
ror in  refusing  to  direct  a  verdict  in  favor  of 
the  will.  This  exception  is  overruled  for  the 
reason  that  there  was  evidence  to  carry  the 
case  to  the  jury. 

[4]  IV.  The  ninth  exception  complains  of 
error  in  adding  to  the  third  request  to 
charge,  and  others,  certain  words: 

"Proponent's  third  request  is:  '(8)  And  so 
under  the  laws  of  this  state,  any  person  own- 
ing property  in  this  state  who  has  attained  the 
age  of  maturity  has  a  right  to  make  a  will  dis- 
posing of  his  property  as  he  sees  fit,  and  if 
the  same  is  properly  executed  and  he  so  pro- 
vides in  the  will,  he  may  thereby  cut  his  wife 
and  children  out  of  any  or  all  of  his  property 
to  take  effect  after  his  death.'  I  charge  you 
that  with  this  addition:  Provided  that  this  is 
not  done  in  fraud  of  another  or  in  fraud  of 
such  wife  or  children." 
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This  cfaarse  was  at  least  misleading.  In 
Prater  y.  Whittle,  16  S.  C.  46,  we  read: 

'1  WmB.  Ex.  185;  Jolliffe  v.  Fanning  & 
Phillips,  10  Rich.  200.  In  this  case  Judge 
Withers  said:  'If  the  paper  be  duly  executed 
by  one  competent,  agreeably  to  the  forms  {Pre- 
scribed and  in  the  presenoe  of  the  requUdte 
number  of  credible  witnesses,  and  contain  the 
revocation  of  all  prior  wiUs  and  the  appoint- 
ment of  an  executor  (as  the  testamentary  paper 
before  us  does),  and  be  silent  in  fact  or  for 
want  of  validity  as  to  all  otber  matters,  it  is 
a  will,  and  must  be  admitted  to  probate  ac- 
cordingly/ •* 

If  the  charge  was  intended  to  refer  to  an 
-alleged  fraud  practiced  on  Mr.  Wood,  then 
the  charge  was  correct 

If  the  charge  was  Intended  to  refer  to  an 
alleged  fraud  practiced  by  Mr.  Wood  on  Mrs. 
Wood,  then  the  charge  was  error,  because 
that  question  cannot  be  determined  in  this 
proceeding.  This  exception  is  sustained,  be- 
cause the  charge  is  misleading. 

The  Judgment  is  reversed,  and  a  new  trial 
ordered. 

GARY,  C.  J.,  and  HTDRICK  and  WATTS, 
JJ.,  concur. 

GA6B,  J.  (dissenting  in  part).  I  agree 
with  the  leading  opinion  until  it  comes  to 
consider  the  ninth  exception.  That  excep- 
tion, in  my  Judgment,  ought  not  to  be  sus- 
tained. 

There  were,  of  course,  no  pleadings;  and 
it  is  therefore  not  apparent  from  that  source 
what  exact  issue  of  fraud  was  made  at  the 
trial ;  but  it  is  manifest  from  the  whole  case 
that  it  was  never  contended  by  the  widow, 
Mrs.  Wood,  that  the  testator's  failure  In  his 
will  to  make  provision  for  her  was  of  itself 
a  fraud  upon  her ;  the  contention  throughout 
was  that  Trotti's  fraud  on  Wood  led  to  that 
untoward  result 

So  much  explicitly  appears  in  what  the 
court  charged  the  Jury  about  the  proponent's 
fourth  request    The  court  said: 

*'  'If  you  find  that  the  paper  in  question  was 
the  will  of  the  deceased  Mr.  Wood,  that  is, 
that  it  was  his  will,  and  no  one  else's  wiU,  and 
that  means  that  if  you  find  that  paper  has 
in  it  what  he  wanted  to  put  in  his  will,  then 
you'  must  find  for  the  will.'  That  is  correct, 
and  I  have  added,  if  it  was  the  bona  fide  act 
that  independent  expression  of  what  he  wanted 
put  in  it  and  that  element  of  fraud  did  not 
enter  into  the  transaction  to  effect  or  induce 
it  With  that  modification  or  addition,  I  charge 
you  that  fourth  request" 

Throughout  the  case  the  widow  contended 
that  the  testator  had  not  made  the  will  in  is- 
sue, and  did  not  know  the  contents  of  it  be- 
cause Trotti  had  deceived  him  into  making  it 
if  he  did  indeed  make  it 


on  8.  C.  160) 

GIBSON  et  aL'  v.  GIBSON  et  al.    (No.  10319.) 

(Supreme  Court  of  South  Carolina.     Jan.  26^ 

1820.) 

Wills  (&s>506  (3)— Devise  to  "heirs"  held 
to  mean  children  and  to  exclude  hus- 
band of  deceased  daughter. 

In  view  of  the  entire  will  appointing  testa- 
trix's  two  sons  testamentary  guardians  of  the 
children  of  her  deceased  daughter,  etc,  the  word 
"heirs"  held  construable  as  "children"  in  the 
will,  giving  testatrix's  property  to  her  husband 
for  life,  then  devising  her  lands  in  two  counties, 
in  three  tracts  or  parts,  one  each  to  the  two 
sons  and  to  the  "heirs"  of  the  deceased  daugh- 
ter, and  hence  the  daughter's  surviving  hus- 
band did  not  take. 

[Ed.  Note.—For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Heirs.} 

Appeal  from  Common  Pleas  Circuit  Court 
of  Orangeburg  County;  John  S.  WUson, 
Judge. 

Action  by  B.  O.  Gibson  and  others  against 
Delle  Nora  Gibson  and  others.  EYom  judg- 
ment for  plaintifllsi,  defendants  appeal.  Af- 
firmed. 

The  following  is  the  master's  report: 

On  October  28,  1899,  Frances  J.  Salley,  late 
of  the  county  of  Orangeburg  in  this  state,  de- 
parted this  life,  leaving  of  force  her  last  wiU 
and  testament,  which  was  duly  admitted  to  pro- 
bate in  the  office  of  the  judge  of  probate  foe 
this  county,  and  is  as  follows:  [See  will  as  set 
out  in  opinion.] 

The  executors  named  in  the  said  will,  O.  Brice 
Salley  and  Boyce  O.  Salley,  duly  qualified,  and 
letters  testamentary  were  issued  to  them  in  due 
form.  Nathan  W.  Salley,  the  husband  of  the 
testatrix  who  survived  her,  died  February  18^ 
1903.  The  said  Frances  J.  Salley  owned  the 
real  estate  mentioned  in  the  will,  and  the  sub- 
ject of  this  action,  at  the  time  of  her  death. 

Nardssa  C.  Gibson  predeceased  her  mother, 
the  testatrix,  by  several  years,  the  date  of  her 
death  being  July  11,  1895.  Her  children  sur* 
viving  her  and  living  at  the  time  of  the  death 
of  the  testatrix  were  the  plaintifEs,  B.  O.  Gibson, 
Nathan  L.  Gibson,  Hessie  S.  Jordan,  Blanche 
W.  Gibson,  and  Meta  D.  Bass.  The  said  Na- 
than L.  Gibson  died  October  18,  1915,  and  left 
surviving  him  as  the  heirs  at  law  and  distribu- 
tees of  his  estate,  his  brother  and  sisters  the 
plaintiffs  B.  O.  Gibson,  Hessie  S.  Jordan, 
Blanche  W.  Gibson,  and  Meta  D.  Bass. 

The  husband  of  Nardssa  C.  Gibson,  Paul  E. 
Gibson,  also  survived  her,  and  was  also  living 
at  the  time  of  the  making  of  the  will  by  the 
testatrix,  Frances  J.  Salley,  and  at  the  time  of 
her  death.  He  died  August  5,  1913,  intestate, 
leaving  surviving  him  as  the  heirs  at  law  and 
distributees  of  his  estate,  his  widow,  the  de- 
fendant Ddle  Nora  Gibson,  who  has  since  inter- 
married with  one  Bizzell,  and  his  children  by 
his  first  wife  the  before  mentioned  B.  O.  Gib- 
son, Natlian  L.  Gibson,  Hessie  S.  Jordan* 
Blanche  W.  Gibson,  and  Meta  D.  Bass,  and  also 
his  children  by  his  second  wife,  the  defendants 
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Herman  E.  Gibson,  Frances  L.  Gibson,  Paul  E. 
Gibson,  Mary  Verne  Gibson,  and  James  Louis 
Gibson,  all  of  these  children  by  his  last  marriage 
being  minors  and  reside  with  their  mother,  'the 
said  Delle  Nora  Gibson. 

It  is  admitted  by  the  plaintiff,  B.  O.  Gibson 
had  sold  his  interest  in  the  real  estate  involved 
in  this  action  to  the  plaintiff  W.  J.  Bass.  It  ap- 
pears from  the  testimony  also,  and  does  not 
seem  to  be  questioned,  that  Nathan  L.  Gibson  in 
his  lifetime  agreed  to  sell  his  interests  in  the 
Isind  in  question  in  this  action  to  the  said  W. 
J.  Bass  for  $790,  and  receipts  are  submitted, 
signed  by  the  said  Nathan  L.  Gibson  and  dated 
August  15, 1014,  for  $200  and  October  17, 1914, 
for  $15  as  part  payments  by  the  said  W.  J.  Baas 
for  his  interest  in  said  real  estate. 

Upon  these  facts  my  judgment  leads  me  to  the 
following  conclusions: 

As  has  been  indicated  above,  the  only  question 
about  which  there  is  any  controversy  is  as  to 
whether  or  not  Paul  E.  Gibson,  the  surviving 
husband  of  Narcisaa  C.  Gibson,  deceased,  his 
widow,  Delle  Nora  Gibson,  and  his  children  by 
his,  second  marriage  to  her  claim  that  under  the 
terms  of  the  will  that  the  said  Paul  E.  Gibson 
took  an  interest  in  the  property  as  one  of  the 
heirs  of  his  deceased  wife,  the  said  Narcissa  G. 
Gibson.  It  should  be  noticed  that  the  said  Nar^ 
cissa  0.  Gibson  died  several  years  before  her 
mother,  the  testatrix,  and  the  clause  in  the  wiU 
devises  the  property  "to  the  heirs  of  my  de- 
ceased daughter  Narcissa  O.  Gibson." 

The  intention  of  the  testatrix  must  be  ascer- 
tained from  the  will  itself.  This  is  elementary, 
but  under  the  well-known  rule  of  construction 
the  context  is  properly  considered  in  seeking  the 
intent  of  the  testatrix,  if  it  throws  light  on  any 
provision  which  may  be  in  question.  In  the 
case  at  bar  it  is  to  be  determined  who  are  to 
take  the  devise  of  tract  B,  given  ''to  the  heirs 
of  my  deceased  daughter  Narcissa  G.  Gibson," 
or,  in  other  words,  did  die  word  ''heirs"  have  a 
technical  meaning,  as  it  is  claimed,  and  include 
the  surviving  husband  of  Narcissa  Gibson  as 
well  as  her  children?  The  wiU  provides  in  the 
fourth  clause  that  the  two  sons  of  the  testatrix 
shall  be  the  testamentary  guardian  of  the  chil- 
dren of  Narcissa  Gibson,  with  the  ijnderstand- 
ing  that  if  either  of  them  die,  the  others  shall 
take,  and  if  aU  die  without  issue  the  property 
is  to  revert  to  the  direct  heirs  of  the  estate^ 
In  the  residuary  clause  the  devise  and  bequest 
is  to  "my  daughter's  living  children."  It  is 
significant  that  the  testatrix  commits  to  the 
management  of  her  two  sons  the  property  which 
passes  under  the  will  to  the  children  of  her 
deceased  daughter.  Ordinarily  it  would  have 
been  most  natural  for  the  testatrix  to  have  given 
the  management  of  the  affairs  of  the  children  of 
her  deceased  daughter  to  their  father,  and  es- 
pecially so  if  she  intended  that  he  should  have 
an  interest  in  the  property,  for  in  taking  care  of 
his  own  interest  he  could  look  after  theirs  as  well. 
The  truth  of  the  matter  is  that  the  will  shows  a 
special  solicitude  as  to  the  children  of  her 
daughter  Narcissa,  as  not  only  evidenced  by  the 
reference  above  mentioned,  but  as  weU  by  the 
special  provision  in  their  favor  in  the  sixth 
clause  of  the  will,  directing  her  executors  to 
allow  them  during  their  infancy  a  sufficient  sum 
for  their  support.  On  the  other  hand,  there  is 
an  entire  absence  in  the  will  of  any  reference 
whatever  to  their  father,  Paul  B.  Gibson,  and 


a  careful  consideration  of  the  will  in  all  its 
parts  as  they  relate  to  the  property  going  to 
Narcissa's  children  convincingly  leads  to  a  con- 
clusion that  the  term  "heirs"  was  not  used  in 
its  technical  sense,  but  was  used  synonymously 
with  one  term  "children." 

The  provisions  of  the  fourth  clause,  constitut- 
ing Boyce  and  Brice  Salley  testamentary  guard- 
ians of  Narcissa's  children,  are  followed  by  what 
appears  to  be,  on  a  casual  reading,  an  attempt 
to  create  a  limitation  upon  the  estate  given  to 
the  said  children  in  the  second  clause  of  the  will. 
By  the  second  clause  the  estate  given  to  Nar- 
dssa's  "heirs"  (children)  is  the  same  as  that 
given  to  the  two  sons  of  the  testatrix ;  that  is, 
a  fee-simple  estate.  The  fourth  clause  which 
relates  to  the  appointment  of  testamentary 
guardian  for  the  children  of  Narcissa,  links  such 
appointment  "with  the  understanding  that  if  ei- 
ther of  them  die,  the  others  shall  have  his  or  her 
share,  and  if  all  of  them  should  die  without  is- 
sue the  property  to  revert  back  to  the  direct 
heirs  of  the  estate."  It  appears  to  me  that  this 
"understanding"  provision,  attached  as  it  is  to 
the  appointment  of  the  testamentary  guardian, 
was  not  intended  to  limit  or  affect  the  estate 
devised  in  the  second  clause  of  the  will,  but  was 
to  guard  against  conditions  which  might  happen 
during  the  lifetime  of  the  testatrix,  such  as  the 
death  of  Narcissa*s  children  or  any  of  them. 

Following  the  views  expressed  above,  my  judg- 
ment is  that  the  children  of  Narcissa  C.  Gib- 
son, living  at  the  time  of  the  death  of  the  testa- 
trix, namely  Berkely  O.  Gibson,  Nathan  L.  Gib- 
son, Hessie  S.  Jordan,  Blanche  W.  Gibson,  and 
Meta  D.  Bass,  took  a  fee-simple  estate  under 
the  will;  and  that  the  defendants  claiming 
through  Paul  E.  Gibson,  deceased,  have  no  in- 
terest in  the  property.  The  plaintiff  W.  J.  Bass 
is  now  entitled  to  the  share  of  B.  O.  Gibson, 
having  purchased  the  same,  and,  upon  paying 
the  balance  due  by  him  under  his  agreement 
with  Nathan  L.  Gibson,  is  also  entitled  to  that 
interest. 

Wolfe  &  Berry,  of  Orangeburg,  for  appel- 
lants. 

T.  M.  Raysor,  of  Orangeburg,  for  re£^nd- 
ents. 

FRASER,  J.  The  apiiellants  in  their  argu- 
ment say: 

"This  appeal  presents  but  a  single  question  for 
determination  by  this  court:  Shall  the  word 
'heirs*  in  the  vnll  of  Frances  J.  Salley,  deceased, 
be  changed  by  the  court  to  read  and  mean 
'children'?  The  master  concluded  that  the  word 
'heirs'  should  be  changed  to  read  and  mean 
'children' ;  and,  upon  exceptions  and  against  our 
objection,  Hon.  John  S.  Wilson,  presiding  circuit 
judge,  confirmed  without  comment  this  oondu* 
sion  by  his  decree." 

The  will  of  Frances  J.  Salley  is  as  follows : 
"State  of  South  Carolina,  Orangeburg  county. 

"In  the  Name  of  God,  Amen ! 

"I,  Frances  J.  Salley,  of  the  state  and  county 
aforesaid,  being  of  sound  mind  and  disposing 
memory,  do  make  and  dedare  the  following  to 
be  my  last  will  and  testament,  hereby  revoking 
and  annulling  all  other  wills  by  me  made. 

"1st.  It  is  my  will  and  desire  that  my  husband 
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N.  W.  SaHey,  shall  have  and  keep  all  my  prop- 
erty real  and  personal  during  his  lifetime. 

"2nd.  I  will  and  bequeath  my  land  in  said 
county  and  state  as  follows,  which  contains 
three  hundred  and  ninety-six  acres,  and  divided 
in  three  tracts,  known  as  A,  B,  and  0.  The  A 
tract  to  O.  Brice  Salley,  the  C  tract  to  Boyce 
O.  SaUey,  and  the  B  tract  to  the  heirs  of  my 
deceased  daughter  Nardssa  0.  Gibson,  the  tracts 
commence  to  number  from  east. 

"3rd.  The  tract  in  Aiken  county,  South  Caro- 
lina, containing  four  hundred  and  twenty-fiye 
acres.  I  will  to  my  sons.  O.  Brice  Salley  and 
Boyce  O.  SaUey  and  the  heirs  of  my  deceased 
daughter,  Narcissa  C.  Gibson  to  be  equally  divid- 
ed in  three  parts,  by  commissioners  appointed 
by  them,  and  to  pass  all  necessary  papers. 

'*4th.  I  hereby  constitute  my  two  sons  O.  Brice 
Salley  and  Boyce  O.  Salley  testamentary  guard- 
ian of  the  children  of  my  deceased  daughter 
Narcissa  O.  Gibson  with  the  understanding  that 
if  either  of  them  die,  the  other  shall  have  his 
or  her  share  and  if  all  of  them  should  die  with- 
out issue  the  property  is  to  revert  back  to  the 
direct  heirs  of  the  estate. 

"5th.  All  the  remainder  of  my  estate  not  here- 
in mentioned  both  real  and  personal  and  every- 
thing of  value  I  may  die  possessed  of,  I  give 
to  O.  Brice  Salley,  Boyce  O.  Salley,  and  the 
living  children  of  my  deceased  daughter  Nar- 
cissa C.  Gibson  to  be  divided  among  them,  that 
is,  one-third  for  O.  Brice  Salley,  one^third  for 
Boyce  O.  Salley  and  the  other  third  between  my 
daughter's  living  children. 

"6th.  I  will  that  my  executor  during  the  in- 
fancy of  my  daughter's  children  shall  allow  them 
a  sum  sufficient  for  their  support  as  they  may 
seem  best 

"7th.  I  nominate,  constitute  and  appoint  O. 
Brice  Salley  and  Boyce  O.  Salley,  executors  of 
this  my  last  will  and  testament.  In  witness 
whereof  I  have  hereto  set  my  hand  and  seal  this 
28th  day  of  May,  A.  D.  1896. 

"Prances  J.  Salley.    [L.  S.]" 

Narcissa  Gibson  predeceased  her  mother, 
leaving  a  husband,  Paul  E.  Gibson,  and  sever- 
al children  surviving  her.  If  the  word  "heirs'* 
is  construed  in  its  strict  technical  sense,  then 
the  husband,  Paul  E.  Gibson,  took  under  the 
will  and  his  widow  and  the  children  of  the 
second  marriage  take  as  his  heirs.  If  the 
word  "heirs"  is  construed  to  mean  "children," 
then  the  widow  and  children  of  the  second 
marriage  do  not  take. 

The  case  was  referred  to  Hon.  And.  O.  Dib- 
ble, master  for  Orangeburg  county,  who  made 
the  report,  in  which  he  construed  the  word 
"heirs"  as  used  in  the  will  to  mean,  "chil- 
dren," and  excluded  the  widow  and  diildren 
of  the  second  marriage  from  any  interest  un- 
der the  will.  Let  the  report  of  the  master 
be  r^)orted. 

The  case  was  heard  in  the  court  of  com- 
mcm  pleas  before  Judge  Wilson,  who  confirm- 
ed the  report  of  the  master.  From  this  de- 
cree this  appeal  is  taken. 

It  is  not  denied  by  appellant  that  in  proper 
cases  the  word  "heirs"  may  be  construed  to 
mean  "children."     The  question  is.  Is  this 


such  a  case?  The  answer  Is,  This  is  such  a 
case.  Where  different  words  are  used  in  an 
inatroment,  it  auggests  that  different  ideaa 
were  intended.  The  suggestion  is  not  always 
to  be  followed.  The  question  here  la,  what  l9 
the  intention  or  meaning  of  the  word  as  used 
in  this  will.  The  will  provides  for  her  hus- 
band and  her  own  issue,  except  it  may  be 
for  the  use  of  this  word  "heirs."  Hie  fourth 
item  of  the  will  appoints  her  sons  testaraen- 
tray  guardians  of  her  grandchildren.  It 
also  provides  for  the  disposition  of  the  shares 
of  the  grandchildren,  if  they  die  without 
issue.  There  la  no  provision  for  a  share  for 
the  son-in-law.  A  construction  that  gives 
a  share  -to  the  son-in-law  causes  the  tes- 
tatrix to  devise  to  the  son-in-law  an  interest 
superior  to  that  given  to  her  own  Issue.  That 
she  had  the  right  to  do,  of  course.  There  may 
be  cases  in  which  a  person  may  have  a  great- 
er love  for  a  son-in-law  than  for  their  own 
issue,  and  they  have  a  right  to  prefer  him  in 
the  wilL  That  is  not  the  case  here.  The 
will  itself  shows  that  there  Was  a  want  of 
confidence  in  the  son-in-law,  at  least  as  to  his 
executive  ability.  The  natural  guardian  of 
her  grandchildren  w^s  passed  over  and  her 
own  sons  were  appointed  testamentary  guard- 
ians for  her  grandchildren.  The  will  not  <»ily 
deprives  the  father  of  the  custody  of  his 
children's  property,  but  reposes  in  the  sons 
of  the  testatrix  a  discretion  as  to  the  proprie- 
ty of  assistance  in  their  maintenance  and  bui>- 
port,  and  the  extent  of  it.  Taking  the  will 
as  a  whole,  it  is  very  clear  that  the  word 
^Hieirs"  as  used  in  this  will  means  "chUdren.** 
and  it  is  so  construed. 
The  Judgment  is  affirmed. 

GARY,    O.   J.,   and   HYDRICK,   WATTS, 
and  GAGB,  JJ.,  concur. 


018  S.  c.  2M> 
JACKSON-TWEED    LUMBER    CO.    ▼. 
SOUTHERN  RY.  CO.    (No.  10349.) 

(Supreme  Court  of  South  Carolina.    Jan.  26» 

1920.) 

1.  Railboads  ^=96%,  N^w,  voL  6A  Key-No. 
Series— Action  fob  fenaxtt  abising  ottp 

or  FEDEBAL  CONTBOL  NOT  MAINTAINABLE. 

The  proviso  in  General  Order  No.  60  of 
Director  General  of  Railroads  that  the  order 
should  not  apply  to  suits  for  recovery  of  fines, 
penalties,  or  forfeitures,  does  not  permit  suits 
against  railroads  for  penalties  incurred  under 
local  laws  by  reason  of  acts  of  agents  of  the 
government. 

2.   WaB  ^BS92— PoWSB  OF  OONOBBSS  SXmUEME. 

The  power  of  Congress  in  the  emergency  of 
war  is  supreme,  and  local  laws  must  yield  when 
they  conflict  with  it. 

Appeal  from  Common  Pleas  Circuit  Goart 
of  Sumter  County;  John  S.  Wilson,  Judge. 


«s»For  other  casM  see  same  topic  and  KEY-NXJMBBR  in  all  Key-Numbered  Digeets  and  Indexea 
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HABMON  ▼.  HIKES 

(101  8.B.) 
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Action  by  the  Jackson-T^eed  liomber  Com- 
pany  agalmt  Uie  Soathem  Railway  Com- 
pany.  Prom  an  order  refosing  its  motion  to 
Bet  aside  the  servioe  of  the  summons  and 
complaint,  defendant  appeals.  Order  re- 
versed. 

Bamett  &  McDonald,  of  Golnmbia,  for  ap- 
pellant 
John  H.  Clifton,  of  Somter,  for  respondent. 

HYDRICE,  J.  Defendant  appeals  from  an 
order  of  the  drcuit  court  refusing  its  motion 
to  set  aside  the  service  of  the  summons  and 
complfdnt  herein.  The  motion  was  made  on 
two  grounds:  (1)  That  the  person  served  was 
not  the  agent  of  defendant,  hut  the  agent  of 
the  Director  General  operating  the  railroads 
under  federal  control;  and  (2)  that  the 
causes  of  action  arose  out  of  the  operation  of 
defendant's  railroad  by  the  Director  Qeneral, 
and  therefore  defendant  is  not  liable. 

It  is  alleged  in  the  complaint  that  in  De- 
cember, 1918,  plaintiff  delivered  to  defend- 
ant at  Wagener,  S.  O.,  eight  mules  for  ship- 
ment to  Sumter,  S.  O.,  and  that  on'g  of  the 
mules  was  removed  from  the  car,  or  lost  in 
transit,  and  was  never  delivered  to  pl^Hntiff ; 
that  in  January,  1919,  plaintiff  filed  a  claim 
with  defendant's  agent  at  Sumter  for  $300, 
the  value  of  the  lost  mule;  and  that  defend- 
ant failed  to  pay  the  claim  within  the  time 
provided  by  statute.  The  action  was  brought 
in  July,  1919,  to  recover  |300,  the  alleged 
value  of  the  mule,  and  the  statutory  penalty 
for  failure  to  pay  the  claim.  Service  was 
made  on  the  agent  at  defendant's  depot  at 
Sumttf. 

It  will  be  seen  that  the  causes  of  acticm 
arose  out  of  the  operation  of  defendant's  rail- 
road by  the  Director  General,  after  the  pas- 
sage by  him  of  General  Order  Na  50,  which 
requires  that  all  such  actions  shall  be 
brought  against  him,  and  not  otherwise.  The 
case  is  therefore  controlled  hy  the  decision 
in  Castle  V.  Southern  Ry.  Co.,  99  S.  EL  846. 
The  case  of  Smith  v.  Railroad  Co.,  100  S.  E. 
148,  was  brought  and  tried  before  the  passage 
of  General  Order  No.  50,  and  \a  therefore  not 
in  point 

Respondent  contends,  however,  that  Gen- 
eral Order  No.  50  does  not  apply  to  this  ac- 
tion, because  it  Is,  at  least  in  part,  an  action 
to  recover  a  penalty,  and  comes  within  the 
proviso  to  General  Order  No.  50,  which  reads: 

"Provided,  however,  that  this  order  shall  not 
apply  to  actions,  suits,  or  proceediiigs  for  the 
recovery  of  fines,  penalties,  or  forfeitures." 

[1]  Resp<»ident  construes  the  proviso  to 
mean  that  actions  for  penalties  given  by  local 
statutes  on  account  of  acts  or  omissions  aris- 
ing out  of  the  operation  of  the  railroads  by 
the  govermnent  may  be  brought  against  the 
railroad  companies  as  before,  when  the  com- 
panies were  operating  them.    We  do  not  so 


construe  it  The  order  says  that  the  railroad 
companies  are  not  responsible  on  causes  of 
action  growing  out  of  the  possession,  use, 
control,  or  operation  of  any  railroad  by  the 
Director  G^eral,  and  therefore  it  requires  all 
such  actions  to  be  brought  against  the  Direc- 
tor General,  and  then  follows  the  proviso, 
whi6h  we  construe  to  mean  that  actions  for 
fines,  penalties,  or  forfeitures  arising  out  of 
federal  operation  shall  not  be  brought  against 
the  Director  General.  In  other  words,  the 
government  through  the  Director  General, 
consents  to  be  sued  on  daim^  for  actual  loss 
or  damage  arising  out  of  its  operation  of  the 
railroads,  but  declines  to  consent  to  be  sued 
for  fines,  penalties,  or  forfeitures. 

We  do  not  think  the  proviso  can  be  con- 
strued as  a  permission  to  sue  the  railroad 
companies  for  fines,  etc,,  incurred  under  local 
laws  by  reason  of  the  acts  or  omissions  of  the 
agents  of  the  government  If  the  railroad 
companies  are  not  liable  on  causes  of  action 
growing  out  of  the  operation  of  their  roads 
by  the  agents  of  the  government  they  cannot 
be  made  liable*  for  penalties  for  falling  to 
pay  claims  based  on  such  causes  of  action; 
in  other  words,  if  defendant  is  not  liable  for 
the  loss  of  plaintiff's  mule.  It  is  not  liable 
for  a  penalty  for  failing  to  pay  the  <daim 
therefor. 

[21  It  is  said  that  the  effect  of  this  con- 
struction is  to  nulify  the  statute  of  the  state, 
and  so  it  does  during  federal  control;  for 
the  power  of  Congress  in  the  emergency  ol 
war  is  supreme,  and  local  laws  must  jieif 
when  they  conflict  with  it 

Order  reversed. 

GARY,  C.  J.,  and  WATTS,  FRASBR^  and 
GAGB,  JJ.,  concur. 


(118  S.  0.  178) 

HARMON   V.    HINES,   Director   General   of 
Raiboads.    (No.  10850.) 

(Supreme  Court  of  South  Carolina.     Jan.  26, 

1920.) 

IlAiLaoADS  ^=>5%,   New,   YoL   6A   Key-No. 
Series— Sebvick  of  pbooess  ttfon  agent  of 

OABBISB  UNDEB   FEDEBAL   CONTBOL   INSUFFI- 
OIENT. 

Under  General  Orders  No.  50  and  No.  50a, 
requiring  service  of  process  to  be  made  upon 
operating  officials  operating  for  the  Director 
General  the  carrier  in  respect  of  which  the 
cause  of  action  arises,  service  upon  a  railroad's 
agent  having  no  connection  with  the  railroad 
in  respect  of  which  the  cause  of  action  arose 
is  insirfficient  and  must  be  set  aside. 

Appeal  from  Common  Pleas  Citcnit  Court 
of  Lexington  County;  T.  J.  Idauldin,  Judge. 

Action  by  T.  L.  Harmon  against  Walker 
D.  Hines,  Director  General  of  Railroads. 
From  an  order  overruling  motion  to  set  aside 
service,  defendant  appeals,   l^eversed. 
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Tlmmerman,  Graham  &  Calllsin,  of  Lexing- 
ton, for  appellant 
Geo.  B.  Cromer,  of  Newberry,  for  reapond- 

61lt. 

WATTS,  J.  "This  is  an  action  for  the 
value  of  idx  bales  of  cotton  alleged  to  have 
been  delivered  to  defendant  at  Swansea,  a 
station  on  the  line  of  the  Seaboard  Air  Line 
Railway  In  Lexington  county,  on  or  about 
May  25,  1918,  to  be  carried  to  the  plalntifT 
at  Lexington,  a  station  on  the  line  of  the 
Southern  Railway  Company.  February  13, 
1019,  the  summons  was  served  upon  the  agent 
on  a  line  of  the  Southern  Railway  at  Lexing- 
ton. A  motion  was  duly  made  to  set  aside 
the  service  of  the  summons  on  the  ground 
that  J.  C.  Klrkland,  upon  whom  the  service 
was  made,  was  an  agent  of  the  government 
on  a  line  of  the  Southern  Railway,  operated 
by  the  Director  General  of  Railroads,  but 
he  had  no  connection  with  the  operation  of 
the  Seaboard  Air  Line  Railroad,  the  carrier 
in  respect  of  which,  as  indicated  in  the  com- 
plaint, the  cause  of  action  arose.  This  appeal 
Is  from  an  order  of  his  honor,*  Judge  Mauldln, 
April  5,  1919,  overruling  the  motion." 

The  exceptions  must  be  sustained,  as  Gen- 
eral Orders  No.  50  and  No.  50a  require  serv- 
ice of  process  to  be  "made  upon  operating 
officials  operating  for  the  Director  General 
of  Railroads  the  railroads  or  other  carrier 
in  respect  of  which  the  cause  of  action 
arises." 

A  review  of  the  act  of  Congress,  the  proc- 
lamation of  the  President,  and  the  general 
orders  of  the  Director  General  shows  no  in- 
tention on  the  part  of  the  government  to  de- 
stroy the  identity  and  integrity  of  the  several 
railway  systems.  The  control  of  the  govern- 
ment is  absolute;  yet  the  identity  of  each 
system  is  retained  for  the  operating  and  ac- 
counting. The  service  on  the  agent  of  the 
Southern  was  not  a  good  service.  Service 
should  have  been  made  upon  an  agent  in 
control  of  the  railroad  In  respect  of  which 
the  cause  of  action  arose.  Service  cannot 
be  made  on  any  agent  of  any  road  over  whi(di 
the  Director  General  has  assumed  control, 
but  only  upon  an  official  operating  the  rail- 
road in  re£f)ect  to  which  the  cause  of  action 
arose. 

Judgment  reversed. 

GARY,  O.  J.,  and  HYDRIOK,  ERASER, 
and  GAGB,  JJ.,  concur. 

(113  S.  C.  188) 

HARMON  V.  SOUTHERN  RT.  00. 

(Supreme  Court  of  South  Carolina.     Jan.  26, 

1920.) 

RAiiiBOADS   ^=>5^,    New,    VoL    6A    Key-No. 
Series— Penalty  incubbed  dubing  federal 

CONTBOL  NOT  BEGOVEBABLE. 

Since,   on   taking  control  of  the  railroads 
the  federal  government,  by  order,  provided  for 


ordinary  suits  delict,  Imt  announced  that  it 
could  not  be  sued  for  a  penalty,  a  railroad  com- 
pany is  not  liable  for  any  misfeasance  while  ita 
road  is  operated  by  the  government  or  ita 
agents,  and  a  service  of  summons  against  the 
railroad  company  for  sudi  a  misfeasance  shoold 
be  set  aside. 

Appeal  from  Common  Pleas  Circuit  Court 
of  Lexington  County;  T.  J.  Mauldln,  Judge. 

Action  by  T.  L.  Harmon  against  the  Soathr- 
em  Railway  Company.  B*rom  an  order  refua- 
ing  to  set  aside  a  service  of  summons,  the 
defendant  i^peals.    Reversed. 

Tlmmerman,  Graham  &  Oalllson,  of  Lex- 
Ingrton,  for  appellant 

Geo.  B.  Cromer,  of  Newberry,  for  reBgooA- 
ent 

WATTS,  J.  Thlaiaan  appealfrom  an  order 
of  Judge  Mauldln  In  refusing  to  set  aside  the 
service  of  a  summons. 

The  exception  alleges  that-^ 

"It  was  error  not  to  set  aside  the  service  of 
the  summons  on  the  ground  that  at  the  time  of 
the  attempted  service  the  defendant  was  not  op- 
erating the  railroad  from  Columbia  to  Augusta, 
and  was  not  maintaining  an  agency  at  Leziiig- 
ton,  but  that  the  Southern  Railway  System 
was  under  the  control  and  direction  of  the  Di- 
rector General  of  Railroads,  and  the  service 
upon  his  agent  was  invalid  as  to  this  defendant, 
and  did  not  give  the  court  jurisdicdon." 

When  the  government  took  control  of  the 
railroads,  by  an  order,  It  provided  for  ordi- 
nary suits  delict,  but  announced  that  It  could 
not  be  sued  for  a  penalty,  fine,  or  forfeltora 
at  the  hands  of  a  citizen. 

There  Is  no  doubt  that  the  government  was 
in  control  of  the  defendant's  road  when  the 
alleged  delict  occurred,  and  how  the  rail- 
road can  be  liable  for  any  misfeasance  while 
it  is  operated  and  controlled  by  the  govern- 
ment and  the  agents  of  the  government  we 
are  at  a  loss  to  understand. 

The  railroad  could  answer  and  say.  If 
the  delict  occurred,  as  you  allege,  we  are  not 
liable,  our  agents  and  servants  were  not 
operating  the  railroad;  we  were  not,  but  it 
was  being  operated  by  the  government.  They 
refused  to  pay  a  penalty ;  we  cannot  be  made 
to  pay,  as  we  were  not  operating  the  road  at 
that  time. 

See  what  Mr.  Justice  Hydrlck  says  in  Jad:- 
son-Tweed  Lumber  Co.  v.  Southern  Railway 
Co.,  101  S.  E.  924.  This  would  be  a  complete 
defense  in  this  case.  We  are  in  doubt  wheth- 
er in  the  present  case,  a  motion  to  set  aside 
a  service,  this  question  should  be  determined : 
yet,  in  furtherance  of  justice  and  a  desire  to 
end  litigation  and  to  send  It  back,  when  the 
inevitable  result  would  be  the  same,  we  have 
concluded  to  reverse  the  order  appealed  from. 

Reversed. 

GARY,  a  J.,  and  HYDRICK,  FRASESR, 
and  GAGE,  JJ.,  concur. 
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READY  T.  ATLANTIC  COAST  MNB  B.  CO. 

(No.  10298.) 

(Supreme  0>iirt  of  South  Carolina.    Dec.  22, 

1919.) 

Appeal  from  Common  Pleas  (^icait  Court  of 
Barnwell  County;    Ernest  Moore,  Judge. 

Action  by  G.  W.  Ready  against  the  At- 
lantic Coast  Line  Bailroad  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeals.  Af- 
firmed. 

Harley  &  Blatt,  of  Barnwell,  for  appellant 
Brown  &  Bush,  of  Barnwell,  for  respondent. 

WATTS,  J.  This  is  an  appeal  from  an  or^ 
der  of  his  honor.  Judge  Moore,  affirming  judg- 
ment of  magistrate  court. 

The  exceptions  raise  two  questions:  First. 
Was  Stallings  held  out  by  defendant  to  the  pub- 
lic as  its  agent?  We  have  a  concurring  finding 
of  fact  by  the  magistrate  and  circuit  judge  that 
he  was,  and  there  is  plenty  of  evidence  to  sus- 
tain this  finding.  The  evidence  shows  that  the 
agent  of  defendant  at  Barnwell,  on  several  oc- 
casions, told  plaintiff  his  lumber  was  not  there, 
when,  as  a  matter  of  fact,  it  was,  and  never,  at 
any  time,  repudiated  Stallings'  agency,  and 
finally  he  did  receive  the  lumber  from  defend- 
ants' agent  at  BamweU. 

The  second  exception  raises  the  question: 
Were  the  damages  actual  or  special?  The 
proof  sustains  the  finding  that  the  plaintiffs' 
general  damages  was  the  amount  allowed. 

There  is  ample  testimony  to  sustain  the  con- 
current findings .  of  the  magistrate  and  judge. 
None  of  the  exceptions  are  meritorious. 

All  exceptions  overruled,  and  judgment  af- 
firmed. 

GARY,  C.  J.,  and  HYDRICK,  FRASER,  and 
GAGE,  JJ.»  ooncor. 


GALLIVAN  T.  PHCENIX  FIRE  INS.  CO. 

(No.  10856.) 

(Supreme  Court  of  South  Carolina.     Jan.  26, 

1920.) 

Appeal  from  Common  Pleas  Circuit  Court 
of  Greenville  Ck)unty;   T.  J.  Mauldin,  Judge. 

Action  by  J.  F.  Gallivan  against  the  Phoenix 
Fire  Insurance  Company.  Judgment  for  plain- 
tiff, and  defendant  appeals.    Affirmed. 

li.  K.  Clyde  and  Cothran,  Dean  &  Cothran, 
all  of  Greenville,  for  appellant. 
H.  K.  Townes,  of  Greenville,  for  respondent. 

WATTS,  J.  This  was  an  action  for  recov- 
ery of  a  policy  of  fire  insurance,  and  was  tried 
at  the  July  term  of  court,  1919,  for  Greenville 
county,  before  Judge  Mauldin  and  a  jury,  re- 
sulting in  a  verdict  in  favor  of  plaintiff.  After 
entry  of  judgment,  defendant  appeals,  and  by 
eight  exceptions  alleges  error  and  raises  the 
following  questions :  Error  in  the  circuit  judge 
in  not  directing  a  verdict  for  the  defendant, 
upon  the  evidence  and  provisions  of  the  policy 
of  insurance,  and  not  sufficient  evidence  to  sus- 
tain the  verdict,  and  exceptions  to  the  judge's 
charge  to  the  jury. 

We  see  no  errors  on  the  part  of  his  honor  as 
made  by  the  exceptions.  Under  all  the  evidence 
in  the  case  he  was  clearly  right  in  submitting 
the  issues  to  the  jury,  as  he  did,  for  their  de- 
termination, and  there  is  ample  evidence  to  sus- 
tain their  verdict,  and  there  was  no  error  in  his 
charge  whereby  the  appellant  was  prejudiced. 
His  charge  was  lucid,  fair,  and  fulL 

All  exceptions  are  overruled,  and  judgment  af- 
firmed. 

GARY,  C.  J.,  and  HYDRIC:E»  FRASBR»  and 
GAGE,  JJ.,  concur. 
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